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IN THE
Supreme Court of the Anited States

OcTOBER TERM, 1986

No. 108, Original

STATE OF NEBRASKA,
Plaintrff

V.

STATE OF WYOMING,
Defendant

MOTION OF BASIN ELECTRIC POWER COOPERATIVE
FOR LEAVE TO INTERVENE

Basin Electric Power Cooperative (“Basin’),' as
Project Manager and Operating Agent for the Mis-
souri Basin Power Project (“MBPP”"), by its attorneys,
moves for leave to intervene in this action under Rule
9.2 of this Court’s Rules and to file an answer in the
form attached to this motion.

Basin seeks to intervene to (1) protect its existing
rights to store water from the Laramie River by
means of Grayrocks Dam and Reservoir (a feature of
the MBPP) for use in the operation of another feature
of the MBPP, a thermal electrical generating plant
known as the Laramie River Station, (2) assure that
it can honor its existing contractual obligation to store

! List of affiliates required by Rule 28.]1 is appended to this Motion.



water in Grayrocks Reservoir for release to down-
stream users, and (3) assure that it can honor its
commitments with respect to storage of water in and
release from Grayrocks Reservoir under an Agree-
ment of Settlement and Compromise. Basin’s inter-
vention is appropriate because:

(a) it has a compelling interest in the storage and
diversion of the waters of the Laramie River, a prin-
cipal tributary of the North Platte, by means of Gray-
rocks Dam and Reservoir;

(b) the applicability of the Decree of this Court
entered in Nebraska v. Wyoming, 325 U.S. 589 (1945),
to Basin’s rights to the waters of the Laramie for
the purposes described above is one of the principal
issues in this proceeding;

(c) Basin is so situated that this Court’s disposition
of this action may as a practical matter impair or
impede Basin’s ability to protect its interests in the
operation of Grayrocks Dam and Reservoir; and

(d) neither Nebraska, Wyoming, nor the United
States will adequately protect Basin’s interests in the
proper resolution of this action.



Respectfully submitted this 13th day of April, 1987.

Of Counsel:

CLAIRE OLSON

Assistant General Counsel

Basin Electric Power
Cooperative

1717 E. Interstate Ave.

Bismarck, ND 58501

(701) 223-0441

EpwarD WEINBERG
(Counsel of Record)

FREDERICK L. MILLER, JR.
DuncaN, WEINBERG & MILLER, PC
1615 M Street, NW

Suite 800

Washington, D.C. 20036

(202) 467-6370

MiCHAEL J. HINMAN

General Counsel

Basin Electric Power Cooperative
1717 E. Interstate Ave.
Bismarck, ND 58501

(701) 223-0441

Counsel for Basin Electric Power
Cooperative
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1a

LIST OF AFFILIATES REQUIRED BY RULE 28.1

(Basin has no parent company and all subsidiaries are
wholly owned *)

COLORADO

Highline Electric Association
P.O. Box 57

407 East Denver Street
Holyoke, CO 80734-0057

K.C. Electric Association, Inc.
P.O. Box 8

422 3rd Street

Hugo, CO 80821-0008

Morgan County Rural Electric Cooperative
P.O. Box 738

20169 Hwy 34

Fort Morgan, CO 80701-0738

Mountain Parks Electrie, Inec.
P.O. Box 66

81 West Agate - Hwy 40
Granby, CO 80446-0066

Mountain View Electric Association, Inc.
P.O. Drawer M

1655 5th Street

Limon, CO 80828-0346

Poudre Valley Rural Electric
Association, Inc.

P.O. Box 1727

4809 S College

Fort Collins, CO 80522-1727

* Of the other Participants in the Missouri Basin Power Project, listed
in n. 1, p. 3 of Basin’s Memorandum in Support of Motion for Leave
to Intervene, only Tri-State Generation and Transmission Association,
Thornton, Colorado, is a corporation.



2a

Tri-State G&T Association, Inc.
P.O. Box 33695

12076 Grant Street

Denver, CO 80233-0695

Union Rural Electric Association, Ine.
P.O. Box 929

18551 East 160 Avenue

Brighton, CO 80601-0929

Y-W Electric Association, Inc.
P.O. Box Y

250 Main Street

Akron, CO 80720-0570

IOWA

Cherokee County Rural Electric
Cooperative

P.O. Box 361

Hwy 3 West

Cherokee, IA 51012-0361

Harrison County Rural
Electric Cooperative

P.0. Box 2

61-65 4th Street

Woodbine, TA 51579-0002

Ida County Rural Electric Cooperative
P.0. Box 72

Hwy 59 & 175 East

Ida Grove, TA 51445-0072

L and O Power Cooperative
315 First Avenue
Rock Rapids, IA 51246

Lyon Rural Electric Cooperative
116 S. Marshall
Rock Rapids, IA 51246-1518



3a

Monona County Rural
Electric Cooperative

P.O. Box 359

Hwy 175 East

Onawa, IA 51040-0359

Nishnabotna Valley Rural Electric
Cooperative

P.O. Box 589

1317 Chatburn Avenue

Harlan, TA 51537-0589

Northwest Iowa Power Cooperative
P.O. Box 240

Hwy 75 South

LeMars, IA 51031-0240

O’Brien County Rural Electric
Cooperative

P.O. Box 458

160 S. Hayes

Primghar, 1A 51245

Osceola Electric Cooperative, Inc.
204 8 Street
Sibley, TA 51249-1699

Plymouth Electric Cooperative
Association

P.O. Box 440

45 First Avenue SW

Le Mars, KA 51031-3590

Sioux Electric Cooperative Association
415 Eighth Street SE
Orange City, TA 51041-1999

South Crawford Rural Electric Cooperative
P.O. Box 428

Hwy 39 North

Denison, IA 51442-0428



4a

Western Iowa Municipal Electric
Cooperative Association

317 Main Street

Manning, IA 51455-1030

Woodbury County Rural Electric
Cooperative Association

P.O. Box AG

RR East

Moville, IA 51039-0509

MINNESOTA

Lyon-Lincoln Electric Cooperative, Inc.
P.O. Box 639

West Hwy 14

Tyler, MN 56178-0639

Minnesota Valley Cooperative Light
and Power Association

P.O. Box 717

501 South First Street

Montevideo, MN 56265-0717

Renville-Sibley Cooperative Power Association
P.O. Box 68

103 Oak Street

Danube, MN 56230-0068

Southwestern Minnesota Cooperative Electric
P.O. Box 336

East Hwy 30

Pipestone, MN 56164-0336

Traverse Electric Cooperative, Inc.
Box 66

T.H. 27 & 17 Street

Wheaton, MN 56296-0066



5a

MONTANA

Beartooth Electric Cooperative, Inc.
P.O. Box 1119

North of Red Lodge

Red Lodge, MT 59068-1119

Big Flat Electric Cooperative, Inc.
P.O. Box H

333 S. Seventh Street East
Malta, MT 59538-0288

Central Montana Electric Power Cooperative, Inc.
P.O. Box 50085

848 E. Main Street

Billings, MT 59105-0085

Fergus Electric Cooperative, Inc.
P.O. Box 4040

Giltedge Route

Lewistown, MT 59457

Goldenwest Electric Cooperative, Inc.
P.O. Box 245

108 West 1st Avenue South

Wibaux, MT 59353-0245

Hill County Electric Cooperative, Inc.
P.O. Box 430

2121 Hwy 2 NW

Havre, MT 59501-0430

Lower Yellowstone Rural Electric
Association, Inc.

P.O. Box 951

310 Second Ave NE

Sidney, MT 59270-0951

Marias River Electric Cooperative, Inc.
P.O. Box 729

910 Roosevelt Hwy

Shelby, MT 59474-0729



6a

McCone Electric Cooperative, Inc.
P.O. Box 368

117 East Main

Circle, MT 59215-0368

Mid-Yellowstone Electric Cooperative, Inc.
P.0O. Box 386

203 Elliot

Hysham, MT 59038-0386

Northern Electric Cooperative
P.O. Box 287

Main Street

Opheim, MT 59250-0287

Park Electric Cooperative, Inc.
P.O. Box 908

306 South 12

Livingston, MT 59047-0908

Sheridan Electric Cooperative, Inc.
P.0. Box 227

Hwy 16 North

Medicine Lake, MT 59247-0227

Southeast Electric Cooperative
P.O. Box 368

Main Street #1

Ekalaka, MT 59324-0368

Sun River Electric Cooperative
P.O. Box 217

1st Avenue South

Fairfield, MT 59436-0217

Tongue River Electric Cooperative, Inc.
P.O. Box 138

Main Street

Ashland, MT 59003-0138

Upper Missouri G&T Electric Cooperative
P.O. Box 1069
Sidney, MT 59270-1069



Ta

Valley Electric Cooperative, Inc.
P.O. Box 392

1130 Hwy 2 West

Glasgow, MT 59230-0392

Yellowstone Valley Electric Cooperative
P.O. Box 8

113 Northern Avenue

Huntley, MT 59037-0008

NEBRASKA

Chimney Rock Public Power District
P.O. Box 608

805 West 8th Street

Bayard, NE 69334-0608

Midwest Electric Membership Corporation
P.O. Box 970

1st & Washington Avenue
Grant, NE 69140-0098

Northwest Rural Public Power District
P.O. Box 249

South Hwy 87

Hay Springs, NE 69347-0249

Panhandle Rural Electric Membership
Association

P.O. Box 677

319 Black Hills

Alliance, NE 69301-0677

Roosevelt Public Power District
P.O. Box 97

1633 13 Street

Mitchell, NE 69357-0097

Wheatbelt Public Power District
P.O. Box 177

2104 Illinois Street

Sidney, NE 69162-0177
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NORTH DAKOTA

Baker Electric Cooperative, Inc.
P.0. Box 608

609 4th Avenue

Cando, ND 58324-0608

Burke-Divide Electric Cooperative, Inc.
RR #1 Box 6
Columbus, ND 58727

Capital Electric Cooperative, Inc.
P.O. Box 730

4111 State Street

Bismarck, ND 58502-0730

Central Power Electric Cooperative, Inc.
P.0O. Box 1576

525 20 Avenue SW

Minot, ND 58701-1576

James Valley Eleetric Cooperative, Inc.
RR 02 Box 22
Edgeley, ND 58433-9802

Kem Electric Cooperative, Inc.
P.0O. Box 904

107 South Broadway

Linton, ND 58552-0904

McKenzie Electric Cooperative, Inc.
P.O. Box 649

Hwy 23 East

Watford City, ND 58854-0649

McLean Electric Cooperative, Inc.
P.0. Box 399

Hwy 37 East

Garrison, ND 58540-0399

Mor-Gran-Sou Electric Cooperative, Inc.
P.O. Box 297

202 6th Avenue West

Flasher, ND 58535-0297



9a

Mountrail Electric Cooperative, Inc.
P.O. Box 129

242 Main Street

Stanley, ND 58784-0129

North Central Electric Cooperative, Inc.
P.O. Box 9

Hwy 5 West

Bottineau, ND 58318-0009

Oliver-Mercer Electric Cooperative, Inc.
801 Highway Drive, Route 3
Hazen, ND 58545

R.S.R. Electric Cooperative, Inc.
P.O. Box 158

Hwy 13 West

Milnor, ND 58060-0158

Slope Electric Cooperative, Inc.
P.O. Box 338

116 E 12th Street

New England, ND 58647-0338

Tri-County Electric Cooperative, Inc.
P.O. Box 180

1515 West Main

Carrington, ND 58421-0180

Verendrye Electric Cooperative, Inc.
RR 01 Box 13

Hwy 52 West

Velva, ND 58790-9703

West Plains Electric Cooperative, Inc.
P.O. Box 1038

2156 4th Avenue East

Dickinson, ND 58601-1038

Williams Electric Cooperative;, Inc.
P.O. Box 1346

Hwy 85 North

Williston, ND 58802-1346
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SOUTH DAKOTA

Beadle Electric Cooperative, Inc.
P.O. Box 38

Hwy 14 East

Huron, SD 57350-0038

Black Hills Electric Cooperative, Inc.
P.O. Box 112

West Hwy 16

Custer, SD 57730-0112

Bon Homme-Yankton Electric
Association, Inc.

P.O. Box 158

Lidice Street

Tabor, SD 57063-0158

Butte Electric Cooperative, Inc.
P.O. Box 137

109 S. Dartmouth

Newell, SD 57760-0137

Cam-Wal Electric Cooperative, Inc.
P.O. Box 135

404 West Scranton

Selby, SD 57472-0135

Charles Mix Electric Association, Inc.
P.O. Box 9

440 Lake Street

Lake Andes, SD 57356-0009

Cherry-Todd Electric Cooperative, Inc.
P.0O. Box 169

West Hwy 18

Mission, SD 57555-0169

Clay-Union Electric Corporation
P.O. Box 71

1410 East Cherry Street
Vermillion, SD 57069-0071



11a

Codington-Clark Electric Cooperative, Inc.
P.O. Box 880

3 8th Avenue SE

Watertown, SD 57201-0880

Douglas Electriec Cooperative, Inc.
P.O. Box 338

South Main Street

Armour, SD 57313-0338

East River Electric Power Cooperative, Inc.
P.O. Drawer E

121 SE First Street

Madison, SD 57042

Fem Electric Association, Inc.
P.O. Box 468

800 5th Avenue

Ipswich, SD 57451-00468

Grand Electric Cooperative, Inc.
P.O. Box 39

Main Street North

Bison, SD 57620

H-D Electric Cooperative, Inc.
P.O. Box 307

423 3rd Avenue South

Clear Lake, SD 57226-0307

Intercounty Electric Association, Inc.
P.O. Box 850

1420 North Main

Mitchell, SD 57301-0850

Kingsbury Electric Cooperative, Inc.
P.O. Box E

511 5th Street SW

DeSmet, SD 57231-0126
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LaCreek Electric Association, Inc.
P.O. Box 220

East Hwy 18

Martin, SD 57551-0220

Lake Region Electric Association, Inec.
P.0O. Box 341

1212 North Main

Webster, SD 57274-0341

Lincoln-Union Electric Company
P.O. Box 65

Hwy 11 North

Alcester, SD 57001-0065

McCook Electric Cooperative, Inc.
P.O. Box 250

. 236 North Main

Salem, SD 57058-0250

Moreau-Grand Electric Cooperative, Inc.
P.O. Box 8

405 9th Street

Timber Lake, SD 57656-0008

Northern Electric Cooperative, Inc.
P.O. Box 457

Hwy 12

Bath, SD 57427-0457

Oahe Electric Cooperative, Inc.
P.O. Box 216

Hwy 14

Blunt, SD 57522-0216

Ree Electric Cooperative, Inc.
P.O. Box 227

10th & Broadway

Miller, SD 57362-0227
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Rosebud Electric Cooperative, Inc.
P.O. Box 439

114 East 6th Street

Gregory, SD 57533-0439

Rushmore Electric Power Cooperative, Inc.
P.O. Box 2414

231 East St. Joseph

Rapid City, SD 57709-0214

Sioux Valley Empire Electric
Association, Inc.

P.O. Box 216

Junction Hwy 34 & 77

Colman, SD 57017-0216

Spink Electric Cooperative, Inc.
P.O. Box 40

- 6 East 7th Avenue

Redfield, SD 57469-0040

Tri-County Electric Association, Inc.
P.O. Box 130

151 South Main

Plankinton, SD 57368-0130

Turner-Hutchinson Electric Cooperative, Inc.
P.O. Box 388

508 South Broadway

Marion, SD 57043-0388

Union County Electric Cooperative, Inc.
P.O. Box 459 :
West Main Street

Elk Point, SD 57025-0459

West Central Electric Cooperative, Inc.
P.O. Box 17

204 Main Street

Murdo, SD 57559-0017



14a

West River Electric Association, Inc.
P.O. Box 412

506 Glen Street

Wall, SD 57790-0412

Whetstone Valley Electric
Cooperative, Inc.

P.0O. Box 512

East Hwy U.S. 12

Milbank, SD 57252-0512

WYOMING

Big Horn Rural Electric Company
P.O. Box 270

208 South 5th Street

Basin, WY 82410-0270

Carbon Power & Light, Inec.
P.0. Box 579

110 East Spring Street -
Saratoga, WY 82331-0579

Hot Springs County REA, Inc.
P.O. Box 630

504 Fremont Street
“Thermopolis, WY 82443-0630

Niobrara Electric Association
P.O. Box 697

3951 U.S. Hwy 20

Lusk, WY 82225-0697

Riverton Valley Electric Association, Inc.
P.O. Box 713

230 West Main Street

Riverton, WY 82501-0713

Rural Electric Company
P.O. Box 518

220 Main Street

Pine Bluffs, WY 82082-0518
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Sheridan-Johnson REA
P.O. Box 5087

1095 Brundage Lane
Sheridan, WY 82801-1387

Shoshone River Power, Inc.
P.O. Box 640

226 Yellowstone

Cody, WY 82414-0640

Tri-County Electric Association, Inc.
P.O. Box 930

221 Main Street

Sundance, WY 82729-0930

Wheatland Rural Electric Association
P.O. Box 120

2154 South Rd.

Wheatland, WY 82201-0120

Wyrulec Company

P.O. Box 359

221 Main Street
Lingle, WY 82223-0359






TABLE OF CONTENTS

MEMORANDUM IN SUPPORT OF MOTION OF
BASIN ELECTRIC POWER COOPERATIVE FOR
LEAVE TO INTERVENE .......iiniinnnen.

STATEMENT OF THE CASE ....ccovinivciiininnens

REASONS FOR GRANTING INTERVENTION ..

I. The Standards for Intervention in Original
Actions are Satisfied by Basin ......ccoeeeeueeeees

A. Basin Has a Direct Interest in the Subject
Matter of This Action Which is Compel-
ling and Deserving of Protection ..........

I1. Basin’s Interests May be Adversely Impacted
by the Outcome of This Case ....cccccevreeneee.

III. Basin’s Interests Will Not Be Adequately
Represented by Any Other Party ...............

IV. Basin’s Participation Can Facilitate the
Court’s Disposition of this Action ...............
CONCLUSION  ...oiiciieiiernneeencnneereseeaesesneneesssresaaene

ANSWER OF INTERVENOR BASIN ELECTRIC
POWER COOPERATIVE TO PETITION FOR AN
ORDER ENFORCING DECREE AND FOR IN-
JUNCTIVE RELIEF ...ccocoviiiiiiiiinerneecineincne

APPENDIX

Map depicting North Platte and Laramie Rivers and
location of various features ....ccccccemvveerecnnne.

Letter of January 5, 1978 from Secretary of the
Interior concurring in the Settlement Agree-
MENE ittt

Official Decision of the Endangered Species
Committee ..ccccevreercerrrecrereeerrerecceeeesenreeeennnens

Page

11
12

14



ii

Letter of December 28, 1978 from Wyoming
Attorney General to counsel for Basin ........ A-8

Letter of April 2, 1986 from Superintendent of
Wyoming’s Water Division No. 1 to Plant
Manager of Laramie River Station .............. A-10



il

TABLE OF AUTHORITIES
CAsES: Page

Maryland v. Louistana, 451 U.S. 725 (1981) ...... 12
Nebraska v. Rural Electrification Administration,

12 ERC 1156 (D. Neb. 1978) ..ccoccceeerreinenaens 5
Nebraska v. Wyoming, 325 U.S. 589 (1945) ........ 1
Nebraska v. Wyoming, 345 U.S. 981 (1953) ........ 1
New Jersey v. New York, 345 U.S. 369 (1953) ... 10
STATUTES:

Clean Water Act, 33 U.S.C. § 1344 .....ccceevvunuenen 4
Endangered Species Act, 16 U.S.C. § 1531 et

SO, ceirrrrenrireererrnennieoreeerrnnrosesesestrinsssssestentannes 5,6,7,11
Endangered Species Act Amendments of 1978, § 5,

92 Stat. 3751 (uncodified) ......cccccoeererivcrcnnennns 7

National Environmental Policy Act, 42 U.S.C.
§ 4321 el 86Q.  .eeerriiiiiiiiieeccet s 5






IN THE
Supreme Court of the United States

OcToBER TERM, 1986

No. 108, Original

STATE OF NEBRASKA,
Plaintiff,
V.

STATE OF WYOMING,
Defendant.

MEMORANDUM IN SUPPORT OF MOTION OF
BASIN ELECTRIC POWER COOPERATIVE
FOR LEAVE TO INTERVENE

STATEMENT OF THE CASE

This action, accepted by the Court’s Order of Jan-
uary 20 (55 LW 3493), was brought by Nebraska and
alleges a number of violations by Wyoming of this
Court’s Decree in Nebraska v. Wyoming, 325 U.S.
589 (1945) as amended in 1953, 345 U.S. 981 (1953)
(hereinafter, collectively, the ‘‘Decree’’). The relief
sought is enforcement of the Decree in the particulars
allegedly violated and injunctive relief. Nebraska’s
Petition for an Order Enforcing Decree and for In-
junctive Relief (hereinafter ‘‘Nebraska’s Complaint”),
at 3-4..Nebraska eschews any intent to seek a mod-
ification of the Decree. Nebraska’s Reply to Wyoming
Brief in Opposition to Motion for Leave to File
Petition at 2.



The allegations of Wyoming’s violations in the Ne- .
braska Complaint are four in number. Two involve
the North Platte itself and do not impact movant,
Basin Electric Power Cooperative (hereinafter
“Basin’’).

Two of the violations charged, however, directly
and adversely impact Basin. Paragraph 3a of Ne-
braska’s Complaint charges that Wyoming is violating
Nebraska’s decreed rights by:

Depleting the flows of the North Platte
River by the operation of Greyrocks [sic] Res-

ervoir on the Laramie River, a tributary of
the North Platte River.

Paragraph 3b charges that Wyoming is violating
Nebraska’s decreed rights by:

Depleting the flows of the North Platte
River by the proposed construction of addi-
tional river pumping, diversion, and storage
facilities at the confluence of the Laramie
and the North Platte rivers.

Basin seeks to intervene to ensure that any dis-
position on the merits of this case protects its existing
water rights and ensures that Basin can continue to
honor its obligations under an Agreement of Settle-
ment and Compromise to which Basin and Nebraska,
among others, are parties.

REASONS FOR GRANTING INTERVENTION

I. The Standards for Intervention in Original Actions
Are Satisfied by Basin

The standards under which the Court considers in-
tervention in original actions are reviewed at pages



3 and 4 of the Memorandum submitted by the Platte
River Trust in support of its motion for leave to
intervene and, in the interests of brevity, are not
repeated here. As will be shown, Basin satisfies those
standards.

A. Basin Has a Direct Interest in the Subject Matter of
This Action Which is Compelling and Deserving of Pro-
tection

Basin is the Project Manager and Operating Agent
of the Missouri Basin Power Project (hereinafter
“MBPP”’) which commenced operation in 1980. MBPP
is owned by a consortium made up of Basin and six
other consumer or cooperatively owned electric util-
ities in the Missouri River Basin.! The MBPP Partic-
ipants and their member distribution systems serve
more than 1,200,000 people in eight of the Missouri
River Basin states.?

The MBPP consists primarily of a 1500 megawatt
electric generating station (the Laramie River Station)
located near Wheatland, Wyoming, associated trans-
mission facilities and Grayrocks Dam and Reservoir
(hereinafter ‘‘Grayrocks’). The total capital cost of
MBPP is approximately $1,340,000,000.

! The Participants in the MBPP are:

Basin Electric Power Cooperative 42.27%
Tri-State Generation and Transmission Association

of Thornton, Colorado 24.13%
Western Minnesota Municipal Power Agency,

Ortonville, Minnesota 16.47%
City of Lincoln, Nebraska 12.76%
Heartland Consumers Power District 3.00%

Wyoming Municipal Power Agency, Lusk, Wyoming 1.37%

2 The states are North Dakota, South Dakota, Montana, Wy-
oming, Colorado, Nebraska, Iowa and Minnesota.



Grayrocks is located on the Laramie River some 10
miles above the confluence of the Laramie with the
North Platte River. See Appendix A-1.2 With a stor-
age capacity of about 104,000 acre-feet, Grayrocks
Reservoir provides cooling water essential to the op-
eration of the Laramie River Station.

Grayrocks will also supply a portion of the water
for the Corn Creek irrigation development, planned
by the Corn Creek Irrigation District, if and when
that development materializes. Corn Creek proposes
to divert water from the Laramie River at its con-
fluence with the North Platte. It is the diversion oc-
casioned by the potential Corn Creek project which,
as explained in Wyoming’s Brief in Opposition to Ne-
braska’s Motion for Leave to File Petition, at pp. 7-
8, is the alleged violation complained of by Nebraska
in { 3b of its Complaint.

While the Laramie River Station and Grayrocks
were under construction, Nebraska joined with others,
including the National Wildlife Federation and the
National Audubon Society, in lawsuits (hereinafter the
“Grayrocks litigation’”) challenging both the Rural
Electrification Administration’s issuance of loan guar-
antees for a substantial part of the MBPP’s cost and
the grant by the United States Army Corps of En-
gineers of a dredge and fill permit under section 404
of the Clean Water Act, 33 U.S.C. § 1344. Named

3 Appendix A-1 is a map showing the location of Grayrocks,
the Laramie River Station, the Big Bend reach of the Platte
and most of the Bureau of Reclamation dams involved in the
Nebraska Complaint. It also shows the location of Kingsley Dam
of the Central Nebraska Public Power and Irrigation District
and of its reservoir, Lake McConaughy, which has an original
storage capacity of over 1,000,000 acre-feet.



as defendants were the Administrator of the Rural
Electrification Administration and the Omaha District
Engineer of the U.S. Army Corps of Engineers. Basin
and some of the other MBPP Participants intervened
as defendants.

Among other allegations, the complaints in the
Grayrocks litigation charged that the depletion of the
flow of the Laramie River resulting from the oper-
ation of Grayrocks and the Laramie River Station
would, in turn, deplete and change the flow of the
Platte River through what is known as the Big Bend
reach of the Platte in Nebraska, stretching from
Overton to Grand Island, a distance of some 53 miles.
Overton itself is some 300 river miles downstream
from Grayrocks. See Appendix A-1.

The changes in the regimen of the Big Bend reach
attributed to the operation of Grayroecks would, it was
further alleged, result in serious damage to the
whooping crane, long designated as an endangered
specie under the Endangered Species Act, 16 U.S.C.
§ 1531 et seq., and for which the Big Bend reach had
been designated ‘‘critical habitat’” pursuant to that
Act. ’

The cases were consolidated by the District Court
and decided as Nebraska v. Rural FElectrification
Administration, 12 ERC 1156 (D. Neb. 1978). The
District Court found violations of both the Endan-
gered Species Act and the National Environmental
Policy Act, 42 U.S.C. § 4321 et seq., and enjoined
further construction of Grayrocks Dam and the Lar-
amie River Station until the requirements of those
statutes were met.

On December 4, 1978, while the cases were pending
on appeal in the Eighth Circuit, all parties entered



into an Agreement of Settlement and Compromise
(hereinafter ‘“‘Settlement Agreement’’).

So far as here material, by the Settlement Agree-
ment:

1. Plaintiffs withdrew all objections to the actions
theretofore taken by the federal defendants.

2. All parties agreed that compliance by MBPP with
the Settlement Agreement satisfied the requirements
of the Endangered Species Act.

3. The MBPP Agreed:

(a) to limit its consumptive use of Laramie River
water for the Laramie River Station to a specified
annual maximum,;

(b) to make specified releases of water from Gray-
rocks;

(c) in the event the Corn Creek irrigation project were
to come into operation, to deliver specified quan-
tities of water into the mouth of the Laramie and
certain specified quantities of water into the North
Platte itself (these deliveries would constitute up
to one-half of the Laramie depletion attributable
to Corn Creek);

(d) through Basin, to establish, and provide initial cap-
ital ($7,500,000) for, the Platte River Whooping
Crane Habitat Maintenance Trust (hereinafter the
“Platte River Trust”) under a trust declaration in
the form included as an exhibit to the Settlement
Agreement.

The effectiveness of the Settlement Agreement was
conditioned on three conditions subsequent:

(a) Concurrence of the Secretary of the Interior in
the parties’ agreement that compliance by the MBPP



with the Settlement Agreement satisfied the require-
ments of the Endangered Species Act.

(b) An exemption for Grayrocks under the Endan-
gered Species Act by the Endangered Species Act
Committee as provided in section 5 of the Endan-
gered Species Act Amendments of 1978, § 5, 92 Stat.
3751 (uncodified).

(c) Vacation of the Judgment of the District Court
and dismissal of the lawsuits with prejudice.

Upon the effectuation of the first two conditions,
the parties executed and filed with the Eighth Circuit
a ‘‘Stipulation” so informing that Court. As requested
in the Stipulation, the Eighth Circuit dismissed the
appeals and remanded the cases to the District Court
with instructions to dismiss the cases with prejudice,
subject to the right of any party to the Settlement
Agreement to petition the District Court for inter-
pretation and enforcement of any of the terms of the
Settlement Agreement itself.

The Settlement Agreement, the Stipulation and the
District Court’s Order of Dismissal are reproduced at
Appendix A-20-36 of Wyoming’s Brief in Opposition
to Motion for Leave to File Petition. The concurrence
of the Secretary of the Interior in the parties’ agree-
ment that compliance by MBPP with the Settlement
Agreement would satisfy the requirements of the En-
dangered Species Act is reproduced in the Appendix
hereto at p. A-2 and the formal decision of the En-
dangered Species Committee exempting Grayrocks is
reproduced at p. A-4.



II. Basin’s Interests May be Adversely Impacted by the
QOutcome of This Case

As noted earlier, Nebraska’s Complaint charges that
its rights to water under the Court’s Decree are vi-
olated by the depletions of the North Platte’s flows
occasioned by operation of Grayrocks. Neb. Comp.
q 3a.

As also earlier noted, Nebraska further charges that
its decreed rights would be violated by depletions at
the confluence of the Laramie and the North Platte
that would result if the potential Corn Creek irri-
gation development were to materialize. Neb. Comp.
9 3b. This charge also implicates Grayrocks because,
under an agreement between Basin and the Corn
Creek Irrigation District recognized by the Settlement
Agreement, a portion of Corn Creek’s water require-
ments will be provided from Grayrocks storage. If
Nebraska prevails on this claim and Corn Creek be-
comes a reality, the draft on Grayrocks storage oc-
casioned by Corn Creek could conceivably substantially
increase, thereby impairing the electrical output of
the Laramie River Station through a reduction in the
availability to it of cooling water from Grayrocks.

Pending before this Court is the Motion of the
Platte River Trust for leave to intervene. The Trust,
it will be recalled, exists by reason of the Settlement
Agreement, having been established and funded by
Basin pursuant thereto. Nevertheless, the Trust en-
dorses Nebraska's claims of Wyoming’s violations of
the Decree. Memorandum in Support of [Platte River
Trust’s] Motion to Intervene as Plaintiff, 15 n.7. One
of Nebraska’s charged violations is, of course, the
North Platte River depletions occasioned by Gray-
rocks itself. Neb. Comp. § 3a. Since Grayrocks went



into operation, no one, including Nebraska, has here-
tofore charged that Basin’s depletions violate the Set-
tlement Agreement.

Further, the relief sought by the Trust includes a
modification of the Decree in order to require Wyo-
ming to make Nebraska’s North Platte water allo-
cation available in accordance with a schedule to meet
migratory bird needs in the Big Bend reach of the
Platte. Platte River Trust’s Complaint in Intervention
99 1, 3, Prayer § 2. To the extent that such a sched-
ule were to require changes in the timing or mag-
nitude of Grayrocks’ releases, it would be inconsistent
with the Settlement Agreement, thereby also ob-
viously adversely impacting Basin. In the event this
Court allows the Trust’s intervention, and Basin is
also permitted to intervene, Basin will seek to amend
appropriately its answer in this proceeding.

II1. Basin’s Interests Will Not Be Adequately Repre-
sented by Any Other Party

Basin obtained water rights for Grayrocks and the
Laramie River Station pursuant to Wyoming law.
Basin shares Wyoming’s view that Nebraska is bound
by the Settlement Agreement to which it is a party
and that Grayrocks’ operation does not violate any
rights of Nebraska under the North Platte Decree.

Nevertheless, Wyoming itself was not a party to
the Settlement Agreement, claims not to be bound
by its provisions and, in important respects, has put
Basin on notice that it questions the validity of some
of them. In a letter of December 28, 1978 to Basin’s
Counsel, Wyoming’s then Attorney General ques-
tioned, inter alia, the authority of Basin under Wy-
oming law, to make the releases contemplated by
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paragraphs 4 and 5 of the Settlement Agreement. See
Appendix at p. A-8. Similar admonitions have been
repeated by responsible water administrators of the
State of Wyoming, as is shown by the letter of April
2, 1986 from the Superintendent of Wyoming’s Water
Division No. 1 to the Plant Manager of the Laramie
River Station. This letter, reproduced as Appendix at
p. A-10, is representative of similar letters in past
years.

In these circumstances, given Wyoming’s expressed
position, Basin clearly meets the burden of demon-
strating a compelling interest in its own right justi-
fying intervention even though Wyoming, which would
otherwise be a parens patriae state, is a party. See
New Jersey v. New York, 345 U.S. 369, 373 (1953).

Nor can Basin’s interests be adequately represented
by the United States. Both in December of last year,
when the federal government filed its original Mem-
orandum in this action, and again in March when the
federal government’s answer was filed, federal gov-
ernment counsel was apparently unaware of the Gray-
rocks litigation, the Settlement Agreement and the
federal government’s connection therewith. The fact
that the federal government was a party to the Gray-
rocks litigation and Settlement Agreement has now
been brought to counsels’ attention. Presumably, the
federal government will, by appropriate amendment
of its pleadings and in its presentation to the Special
Master if one should be appointed, undertake to pro-
tect the rights and obligations of the federal govern-
ment in the operation of Grayrocks. as in the
Settlement Agreement provided. Nevertheless, even
in that event, while the federal government’s interest
would, to a degree, parallel some of Basin’s interests,
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Basin’s interests would not be adequately represented
by the United States.

Basin’s interests (and those of the other Partici-
pants in the MBPP) include protection in this liti-
gation of their considerable financial stake in
maintaining the generating capability of the Laramie
River Station within the constraints of the operation
of Grayrocks permitted under the Settlement Agree-
ment, as well as the interests of more than a million
users of electricity in eight states that rely on MBPP
for the continued availability of electricity therefrom.
These interests are separate and apart from the fed-
eral government’s own concerns in this litigation. The
federal government’s interests are the maintenance
of adequate security for the loans guaranteed by the
Rural Electrification Administration (which, however,
constitutes only a portion of MBPP’s financing?), the
protection of the Bureau of Reclamation’s interests
in the North Platte and other federal reclamation
projects involved, and the protection of the actions
taken or approved by the federal government under
the Endangered Species Act, including the premise
upon which the exemption of MBPP from the En-
dangered Species Act was based.

IV. Basin’s Participation Can Facilitate the Court’s Dis-
position of this Action

There is an additional important consideration which
warrants the according of intervenor status to Basin.

1 Only two of the Participants, Basin and Tri-State, received
REA loan guarantees. The other Participants financed their
shares of MBPP’s construction cost with bond issues which were
not guaranteed by REA or any other federal (or state) agency.
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In addition to the valuable rights it seeks to protect
in this litigation, Basin is in a unique position to make
available information to the Court which will be crit-
ical to a resolution of this Case. Wyoming’s third
affirmative defense and Nebraska's Reply to Wyo-
ming’s Brief in Opposition to Motion for Leave to
File a Petition recognizes that the Settlement Agree-
ment is an issue relative to the determination of the
rights to flows from the Laramie River. Since Wy-
oming was not a party to the Settlement Agreement
and Nebraska was a plaintiff in the Grayrocks liti-
gation which resulted in the Settlement Agreement
(as was the Intervenor-Applicant National Audubon
Society), Basin is in the unique position of being able
to provide valuable information to the Court in the
interpretation of that document and its relevancy to
this case. The application of the Settlement Agree-
ment clearly will be one of the issues in the resolution
of the dispute between Nebraska and Wyoming over
the waters of the Laramie River.

In Maryland v. Lowistana, 451 U.S. 725, 745-46,
n.21 (1981), this Court approved intervention by a
number of parties because they had ‘“a direct stake
in [the] controversy” that would facilitate “a full ex-
position of the issues,” adding that ““it is not unusual
to permit intervention of private parties in original
actions.”

CONCLUSION

For the foregoing reasons, Basin’s motion should
be granted.
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Respectfully submitted this 13th day of April, 1987.

Of Counsel:

CLAIRE OLSON

Assistant General Counsel

Basin Electric Power
Cooperative

1717 E. Interstate Ave.

Bismarck , ND 58501

(701) 223-0441

EDWARD WEINBERG

(Counsel of Record)

FREDERICK L. MILLER, JR.
DuncaN, WEINBERG & MILLER, PC
1615 M Street, NW

Suite 800

Washington, D.C. 20036

(202) 467-6370

MicHAEL J. HINMAN

General Counsel

Basin Electric Power Cooperative
1717 E. Interstate Ave.
Bismarck, ND 58501

(701) 223-0441

Counsel for Basin Electric Power
Cooperative
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IN THE
Supreme Court of the United States

OcToBER TERM, 1986

No. 108, Original

STATE OF NEBRASKA,
Plaintiff,
V.

STATE OF WYOMING,
Defendant.

ANSWER OF INTERVENOR BASIN ELECTRIC POWER
- COOPERATIVE TO PETITION FOR AN ORDER
ENFORCING DECREE AND FOR INJUNCTIVE RELIEF

Answer

Intervenor Basin Electric Power Cooperative
(“Basin”’) in answer to the State of Nebraska’s
Petition for an Order Enforcing Decree and for In-
junctive Relief, states as follows:

1. The allegations in paragraph 1 are admitted.

2. While Basin’s intervention does not relate to the
matters alleged in paragraph 2, the allegation that
the North Platte Decree establishes restraints on stor-
age of water in the Pathfinder and Guernsey Res-
ervoirs is admitted. Basin is without knowledge or
information sufficient to form a belief as to the truth
of each and every other allegation in paragraph 2.
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3. The allegation in the introductory clause of par-
agraph 3 as it relates to subparagraph a and b is
denied. The allegation that the operation of Grayrocks
Reservoir depletes the flows of the North Platte River
is admitted, but Basin denies that such depletions
violate the North Platte Decree or Nebraska's equi-
table apportionment thereunder. Basin, on informa-
tion and belief, understands that the depletions alleged
in subparagraph b of paragraph 3 are those that would
be made by an irrigation development that has been
proposed by the Corn Creek Irrigation District. If and
when constructed, a portion of the water required by
the Corn Creek development would be supplied from
water stored in Grayrocks Reservoir and released into
the Laramie River for delivery to the Corn Creek
development pursuant to the terms of a contract be-
tween Basin and the Corn Creek Irrigation District.
Basin denies that such storage, release and delivery
of water from Grayrocks Reservoir, if and when un-
dertaken, would violate the North Platte Decree or
Nebraska’s equitable apportionment thereunder. Basin
denies that any water has been, or is about to be,
stored in or released from Grayrocks Reservoir for
the Corn Creek development and denies further, on
information and belief, that the Corn Creek devel-
opment is a present reality or that it is under con-
struction. Basin is without knowledge or information
sufficient to form a belief as to the truth of each and
every other allegation in paragraph 3, none of which
is relevant to Basin’s intervention.

4. The allegations in paragraph 4 are denied. Ex-
cept as such allegations relate to subparagraphs a and
b of paragraph 3, they are not relevant to Basin's
intervention.
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5. Basin is without knowledge or information suf-
ficient to form a belief as to the truth of the alle-
gations in paragraph 5.

6. Insofar as they relate to subparagraphs a and b
of paragraph 3, the allegations of paragraph 6 are
denied. Insofar as they relate to each and every other
allegation in paragraph 3, Basin is without knowledge
or information sufficient to form a belief as to the
truth thereof.

7. The allegations of paragraph 7, being conclusions
of law, do not require a response.

8. The allegations of paragraph 8 are admitted.
Their relevance to subparagraphs a and b of para-
graph 3 is denied.

Affirmative Defenses

1. Nebraska’s Petition does not allege facts upon
which relief can be granted.

2. Nebraska consented to the construction and op-
eration of Grayrocks Reservoir in an Agreement of
Settlement and Compromise dated December 4, 1978.
Parties to that agreement included, inter alia, Basin,
the State of Nebraska, the Rural Electrification
Administration of the United States Department of
Agriculture and the Corps of Engineers of the United
States Department of the Army. The agreement fur-
ther provided for the very operation of Grayrocks
Reservoir and releases therefrom of which Nebraska’s
Petition complains, including, inter alia, the storage
for and delivery of water to the Corn Creek Irrigation
District. Nebraska is accordingly estopped from as-
serting that the construction or operation of Gray-
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rocks Dam and Reservoir violates the North Platte
Decree or its equitable apportionment thereunder.

3. The allegations of paragraph 3b do not constitute
a case or controversy within this Court’s jurisdiction
under Article ITI, Section 2 of the Constitution of the
United States.

4. Nebraska has no right to the waters of the Lar-
amie River because (a) these waters were fully and
equitably apportioned under the Decree of this Court
in Wyoming v. Colorado, 259 U.S. 419 modified, 260
U.S. 1 (1922); 353 U.S. 953 (1957), and (b) such a
claim is barred by res judicata, Nebraska having un-
successfully asserted a right to such water in Ne-
braska v. Wyomang, 325 U.S. 589 (1945).

WHEREFORE, Basin prays that the Court enter
an order affirming Basin’s rights to use water from
the Laramie River and its right to continue operation
of Grayrocks Dam and Reservoir in accordance with
the Agreement of Settlement and Compromise, and
for such other and further relief as the Court deems
just and proper in the circumstances.
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Respectfully submitted this 13th day of April 1987.

Of Counsel:

CLAIRE OLSON

Assistant General Counsel

Basin Electric Power
Cooperative

1717 E. Interstate Ave.

Bismarck , ND 58501

(701) 223-0441

EpwARD WEINBERG

(Counsel of Record)

FREDERICK L. MILLER, JR.
DuncaN, WEINBERG & MILLER, PC
1615 M Street, NW

Suite 800

Washington, D.C. 20036

(202) 467-6370

MiIcHAEL J. HINMAN

General Counsel

Basin Electric Power Cooperative
1717 E. Interstate Ave.
Bismarck, ND 58501

(701) 223-0441

Counsel for Basin Electric Power
Cooperative
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

JAN 05 1978

Edward Weinberg, Esquire
Duncan, Brown, Weinberg

& Palmer, P.C.
Suite 1200
1775 Pennsylvania Ave., N.-W.
Washington, D. C. 20006

Dear Mr. Weinberg:
I have received an executed copy of the agreement sub-
mitted by you on behalf of all parties for the settlement

of the litigation involving the Missouri Basin Power Proj-
ect.

The agreement (section 14(a)) requires, as a condition to
its effectiveness, that I concur with section 12 of the
agreement.

I hereby express the requisite concurrence.
I am pleased that the parties to the litigation have found
a suitable means to resolve their conflict.

Sincerely,

/sl JAMES A. JOSEPH
Acting Secretary

cc: Patrick A. Parenteau, Esquire
National Wildlife Federation
1412 16th Street, N.-W.
Washington, D.C. 20009

Mr. Paul Snyder
Office of the Attorney General
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Department of Justice
2115 State Capitol
Lincoln, Nebraska 68508

Mr. David Palmerlee
P.O. Box 6288
Sheridan, Wyoming 82801

Mr. William E. Holland
Kutak, Rock, and Huie
The Omaha Building
1650 Farnam Street
Omaha, Nebraska 68102
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ENDANGERED SPECIES COMMITTEE:

APPLICATION FOR EXEMPTION FOR
GRAYROCKS DAM AND RESERVOIR

DECISION: Exemption granted, with specified mitigation
and enhancement measures.

PROPOSED AGENCY ACTION:

The project at issue is the Grayrocks Dam and Reservoir,
which is part of the Missouri Basin Power Project. It is
subject to the Endangered Species Act limitations on fed-
eral actions because the federal Rural Electrification
Administration (R.E.A.) is guaranteeing a portion of the
construction costs and because it requires an Army Corps
of Engineers permit for discharge of dredged or fill ma-
terial into navigable waters pursuant to Section 404 of the
Federal Water Pollution Control Act.

The Missouri Basin Power Project also includes the Lar-
amie River Power Station and associated transmission fa-
cilities. The Laramie River Power Station will produce
1500 megawatts of electricity from three coal-fired steam
electric generating plants. The Grayrocks Dam and Res-
ervoir will be the principal source of cooling water to the
plants.

As a result of the Grayrocks Dam and Reservoir (and other
existing and proposed projects), the streamflow of the
Platte River could be reduced sufficiently to modify ad-
versely or to destroy the critical habitat of the whooping
crane (nearly 300 miles downstream).

Independent of the Endangered Species Act section 7 con-
sultation process, parties to litigation involving the dam
and reservoir (Nebraska v. R.E.A. and Nebraska v. Ray,
cases No. CV 78-L-90 and No. CV 78-L-242, U.S. Dist.
Ct. for the Dist. of Neb. and cases No. 78-1775 and No.
78-1778, 8th Cir. Ct. of Appeals) reached an agreement
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for settlement and compromise, signed December 4, 1978.
Under the settlement and compromise, the Missouri Basin
Power Project agrees to:

1) Limit its maximum annual water use to 23,250
acre-feet per year. (Section 1)

2) Make certain releases of water during various
periods of the year. (Section 4)

3) Replace up to 11,250 acre-feet (subject to ad-
justments) withdrawn by Corn Creek Irrigation
District. (Sections 5, 6, and 7)

4) Establish a trust fund of $7.5 million for the
maintenance and enhancement of the whooping

cranes’ critical habitat along the Platte River.
(Section 10 and Exhibit B)

5) Otherwise restrict operations of the project.
(Sections 2, 3, 8, 9, and 11)

BASIS FOR DECISION:

Acting pursuant to the Endangered Species Act Amend-
ments of 1978, the Endangered Species Committee pro-
ceeded to consider an exemption for the Grayrocks Dam
and Reservoir on December 8, 1978, and on January 23,
1979, decided to grant the exemption.

The decision to grant the exemption was based on a unan-
imous vote of the eight Committee members (with the
members representing the states of Wyoming and Ne-
braska each casting one-half vote) voting in person at a
public meeting in the auditorium of the Department of the
Interior in Washington, D.C., on January 23, 1979.

The decision was made on a record composed of testimony
taken at hearings in Cheyenne, Wyoming and Washington,
D.C. on January 8, 1979, and on other evidence submitted
to the Committee and placed in the record on or before
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January 10, 1979. It is based on a determination by the
Committee that:

(i) There are no reasonable and prudent alterna-
tives to the agency action, and

(ii) The benefits of the proposed agency action
clearly outweigh the benefits of alternative
courses of action which are consistent with con-
serving the whooping crane or its critical hab-
itat, and

(iii) The proposed action is in the public interest.

That determination is based on findings made on the re-
cord and summarized below:

I. Alternatives. Alternatives to the agency action which
were submitted to the Committee for consideration were:
(1) Replacement of the water consumed through purchase
from other sources; (2) Maintenance of the crane’s critical
habitat by mechanical means; (3) Replacement of the wet
cooling system to conserve water; and (4) Noncompletion
of the dam. (See Chapter 2 of the Staff Report.)

I1. Analysis of Alternatives. None of the alternatives are
reasonable and prudent. (See Chapter 2 of the Staff Re-
port.)

III. Comparison Costs and Benefits. Benefits of the pro-
posed agency action include supplying cooling water to the
Laramie River Power Station, irrigating some farmland,
and providing some reservoir recreation. The benefits of
the proposed agency action clearly outweigh the benefits
of the alternatives which are consistent with conserving
the whooping crane or its critical habitat. (See Chapters
1 and 2 of the Staff Report.)

IV. Public Interest. The proposed agency action is in the
public interest. (See Chapter 3 of the Staff Report.)

The Committee also established that the requirements set
out in Sections 1 to 9 and 11 and in Exhibit 8 of the
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Agreement of Settlement and Compromise, referred to
above, are reasonable mitigation and enhancement meas-
ures which are necessary and appropriate to minimize the
adverse effects of the project on the whooping crane or
its critical habitat.

ORDER

On the basis of the findings stated above, the Committee
grants an exemption for the Grayrocks Dam and Reservoir
from the requirements of the Endangered Species Act,
provided that the mitigation and enhancement measures
listed above are funded concurrently with other project
features, paid for by the Missouri Basin Power Project
and otherwise carried out in compliance with the Endan-
gered Species Act Amendments of 1978. These mitigation
and enhancement measures are to be carried out without
regard to the final disposition of the Agreement of Set-
tlement and Compromise signed by the litigating parties.

Signed on behalf of the Endangered Species Committee:

/s/ CEciL._D. ANDRUS 2-7-79
CeciL D. AnDRrUs, Chairman Date
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THE STATE [Seal] OF WYOMING ED HERSCHLER
Governor

In reply refer to: JOHN J. ROONEY
- ATTORNEY GENERAL

ATTORNEY GENERAL
CHEYENNE, WYOMING 82002

December 28, 1978

Mr. Ed Weinberg

Duncan, Brown, Weinberg & Palmer, P.C.
Suite 200

1775 Pennsylvania Avenue Northwest
Washington, D.C. 20006

Dear Mr. Weinberg:

I am leaving the office of Attorney General on January
1, 1979 to become a Justice of our Supreme Court.

I have been meaning to comment to you on the Gray-
rocks agreement, but wanted to wait until all federal ac-
tions re approval were cleared.

The State of Wyoming may not cooperate with the prior-
ities set forth in paragraph No. 2, since their issued per-
mits already set forth priorities whereby the well water
will be the last to be utilized. Of course, we reserve the
right to establish measurement stations on our water-
ways—actually I think the ones referred to in the agree-
ment are already established. Finally, we have authorized
the various appropriations to Missouri Basin for the in-
dustrial use of the project. Any effort to change this to
downstream use by others will not be authorized.

Wanted you to have these few thoughts before I left
office.
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Very truly yours,

/s/ JoHN J. ROONEY
Attorney General

JJR:rb
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THE STATE [seal] OF WYOMING ED HERSCHLER
(Governor

BOARD OF CONTROL

511 West 27th Street April 2, 1986 Torrington, WY
82240

Mr. Dallas Wade

Plant Manger

Laramie River Station

Box 1346

Wheatland, WY 82201-1346

Dear Mr. Wade:

This letter will acknowledge receipt of requests for reg-
ulation of the Laramie River to supply the various permits
owned by Basin Electric.

This letter will serve to reaffirm the State’s previous po-
sition that we cannot justify denying water to any Wyo-
ming Water User in order to honor Basin Electric’s permits
so long as water (which has been available to fill these
rights) is being released from Grayrocks Reservoir to meet
out of state commitments, which are not recognized by
Wyoming.

Runoff forecasts would indicate that hopefully there will
be on adequate supply of water for these rights without
regulation.

Sincerely,

/s/ EARL, MICHAEL _
EARL MICHAEL, Supt.
Water Division No. 1

EM/dh
cc: James Pugh
Dave Buyok
George Christopulos, c/o H. Taylor









