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No. 108, Original

In The Supreme Gourt
®f The United States

October Term, 1986

STATE OF NEBRASKA,
Plaintiff,
v.
STATE OF WYOMING,
Defendant.

WYOMING ANSWER TO PETITION,
MOTION FOR LEAVE TO FILE
COUNTERCLAIM AND COUNTERCLAIM

ANSWER

Defendant, the State of Wyoming, pursuant to the
Court’s order dated January 20, 1987, answers the State
of Nebraska’s Petition for an Order Enforcing Decree
and for Injunctive Relief as follows:

1. The allegation in paragraph 1 of the Petition is
admitted, subject to the following qualifications:

(a) The Decree in Nebraska v. Wyoming, 325 U.S.
665 (1945), as modified, 345 U.S. 981 (1953)
(“the Decree”), does not define the extent of
Wyoming’s right to use water from the North
Platte River basin. The Decree does impose
certain restrictions on water uses in Wyoming.
Wyoming is entitled to use water beneficially
from the North Platte River basin, subject only
to the restrictions specified in the Decree.
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(b) The apportionment of North Platte River
natural flows to Nebraska provided by the
Decree is only to supply the present beneficial
use requirements of lands supplied by diver-
sions at or above Tri-State Dam (including the
Ramshorn Canal), up to the amount of water
required by such lands irrigated at the time of
the Decree. No other interests in Nebraska
have any rights to natural flows of the North
Platte River under the Decree.

2. The allegations in paragraph 2 of the Petition are
denied. Pathfinder and Guernsey Reservoirs are oper-
ated for the benefit of lands in both Nebraska and
Wyoming. The “restraints on storage” in those reser-
voirs (as well as Seminoe, Alcova and Glendo Reser-
voirs) provided by Paragraph IV of the Decree require
that they be operated as junior to the priorities of the
State Line Canals and the French Canal to the extent of
the requirements of the Nebraska lands supplied by
those canals, up to the instantaneous and seasonal
diversion limitations specified in said Paragraph IV.

3. Wyoming denies each allegation in paragraph 3
of the Petition that it is “presently violating and
threatens to violate the State of Nebraska’s equitable
apportionment established in the Decree”. Wyoming
denies that it has violated or threatens to violate the
Decree in any respect. Wyoming answers further:

(a) Wyoming admits that Grayrocks Reser-
voir causes certain depletions of the flows of
the Laramie River, but denies that such deple-
tions violate the Decree. Wyoming states fur-
ther that the water rights for Grayrocks Reser-
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voir are administered in accordance with Wyo-
ming law.

(b) Wyoming admits that the Corn Creek
Irrigation District proposes to construct the
Corn Creek Project, including diversion facili-
ties near the mouth of the Laramie River. The
project would be supplied primarily by storage
water from Grayrocks and Glendo Reservoirs,
and also by natural flow diversions from the
Laramie River. Wyoming denies that the result-
ing depletions would violate the Decree.

(c) Wyoming admits that the Wyoming
Water Development Commission, an agency
of the State, proposes to construct Deer Creek
Reservoir, a municipal storage project, on Deer
Creek, a tributary of the North Platte River
between Pathfinder and Guernsey Reservoirs,
and that the project will cause certain deple-
tions to Deer Creek and consequently to the
North Platte River. Wyoming denies that such
depletions will violate the Decree.

(d) Wyoming admits that on October 3,
1986 (before this suit was filed by Nebraska),
Wyoming filed a suit on behalf of the Wyoming
State Engineer against the United States in a
Wyoming District Court relating to four reser-
voirs in Nebraska known as the Inland Lakes.
The suit seeks to require the Bureau of Recla-
mation to comply with Wyoming law in its
diversion of North Platte River natural flows
in Wyoming for storage in the Inland Lakes.
Wyoming denies that the filing of the lawsuit
or the granting of the relief requested therein
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would violate Nebraska’s rights under the
Decree. Wyoming asserts that the Bureau of
Reclamation has no right to divert natural flow
water in Wyoming for storage in the Inland
Lakes without the permits required by Wyo-
ming law. Wyoming denies that its officials
have taken any other action to prevent the
Bureau of Reclamation’s diversion of North

Platte River water for storage in the Inland
Lakes.

4. Each allegation in paragraph 4 of the Petition is
denied.

5. Each allegation in paragraph 5 of the Petition is
denied. Wyoming denies that Nebraska has made any
earnest effort to resolve the matters raised by the
allegations in its Petition.

6. Each allegation in paragraph 6 of the Petition is
denied.

7. Each allegation in paragraph 7 of the Petition is
denied.

8. Wyoming admits the allegation in paragraph 8 of
the Petition, subject to the following qualification: The
relief requested in the Petition is enforcement of the
existing Decree; “Nebraska does not seek to modify the
Decree in any respect. . . .” Nebraska Reply to Wyo-
ming’s Brief in Opposition to Motion for Leave to File
Petition at 2. In Paragraph XlIIl of the Decree, this Court
retained jurisdiction for the purpose, inter alia, of enforce-
ment of the Decree and thus has retained jurisdiction
for purposes of the relief requested in this suit. The
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Court’s jurisdiction has not been invoked for any other
purpose, and the references in the Petition to the
Court’s retained jurisdiction for other purposes there-
fore are irrelevant.

9. Each and every allegation in the Petition not
expressly admitted or denied is hereby denied.

AFFIRMATIVE DEFENSES

1. Nebraska’s Petition does not allege facts which, if
true, would establish any violation or threatened viola-
tion of the Decree.

2.Nebraska hasnoright to water from the Laramie
River because the Laramie River was fully apportioned
" between the states of Wyoming and Colorado in Wyo-
ming v. Colorado, 259 U.S. 419, modified, 260 U.S. 1 (1922);
353 U.5.953(1957). A claim to water from the Laramie
River was asserted by Nebraska and rejected by this
Court in Nebraska v. Wyoming, 325 U.S. 589 (1945), and
that matter is res judicata. .

3. Neb.raska agreed to the construction and opera-
tion of the Grayrocks Reservoir in an Agreement of
Settlement and Compromise dated December 4, 1978,
among Nebraska, Basin Electric Power Cooperative (the
operator of Grayrocks Reservoir) and:others. That
agreement provided for the construction and operation
of Grayrocks Reservoir. Nebraska is estopped to assert
that construction or operation of Grayrocks Reservoir
in accordance with that agreement violates Nebraska’s
rlghts under the Decree.

4. Nebraska’s claim here to water from the Laramie
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River was previously asserted by Nebraskain a court of
competent jurisdiction. In re-Corn Creek Irrigation Distrigt,
Civill Action Na.19:460, District Court, Eighth Judicial
District of Wyoming. The decree entered by that court
on January 20, 1978, determined that Nebraska had no
right:to water from the Laramie River under the North
Platte Decree or.otherwise.: Nebraska chose not. to
appeal that determination. The time for appeal has
expired, and that determindtion bars Nebraska’s claim
to Laramie River water in this proceedmg or any
subsequent proceeding. :

5. Nebraska’s claim to water from the Lararﬁie
River is barred by laches. v

+6. The Deer Creek Project is a proposed municipal
storage project to supply water for ordinary and usual
mumcnpal purposes and consumption within the mean-
ing of Paragraph X of the Decree. Therefore, Nebraska
has no right under the Decree to complain about
constructlon of Deer Creek Reservoir.

7. The Decree does not in any way restrict the use
of water from any of the tributaries of the North Platte
River below Pathfinder Dam. Therefore, the construc-
tion of Deer Creek Reservoir will not violate the
Decree. ’ 108

8. Nebraska’s rights to natural flows under the
Decree are limited to the irrigation canals specified in
the Decree that supply lands in Nebraska with water
diverted: at or-above Tri-State Dam (including the
Ramshorn Canal). To the extent that Nebraska’s claims
here are asserted on behalf of interests other than those
canals, Nebraska s claims are not cogmzable under the
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9. In the proceedings in which the Decree was
entered, Nebraska affirmatively argued, and this Court
determined, that the United States is subject to the laws -
of Wyoming with respect to the diversion or storage of
water from sources in Wyoming. Nebraska is barred
from asserting otherwise now.

10. The pending civil action regarding the Inland
Lakes referred to in paragraph 3(d) of Wyoming’s
answer herein was initiated prior to this suit. That
action was filed by Wyoming in a court of competent
jurisdiction to determine the extent of the rights of the
United States, a Wyoming appropriator, to divert the
natural flows of the North Platte River in Wyoming for
storage in the Inland Lakes. That pending action is the
appropriate one to determine the water rights of the
United States.

MOTION FOR LEAVE TO FILE COUNTERCLAIM

_ Defendant, State of Wyoming, hereby requests
leave of the Court to file the counterclaim submitted
herewith. The grounds for this motion are:

~ The Court has granted leave to Nebraska to file its
Petition for an Order Enforcing Decree and for Injunc-
tive Relief, and Wyoming has answered that Petition.
The counterclaim submitted herewith would be permit-
ted under FED.R. C1v. P. 13(b). The Federal Rules of Civil
Procedure may be taken as'a guide to procedure in
original actions in this Court. Sup. CT. R. 9.2. The
counterclaim would not unduly complicate this litiga-
tion, but instead would further clarify the parties’ rights
under the Decree. In the interests of judicial economy
and equity, Wyoming should be allowed to seek redress
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in this original action for Nebraskas violations of
Decree. :

The United States and Colorado have not filed
pleadings disclosing their positions in this proceeding.
Wyoming therefore reserves the right to assert claims
against those parties after their status and position have
been disclosed. :

COUNTERCLAIM

Defendant, State of Wyoming, assert the following
counterclaim against Plaintiff, State of Nebraska:

1. This Court has jurisdiction of this counterclaim
under Article I1I, Section 2, Clause 2, of the Constitu-
tion of the United States, under Title 28, United States
Code, Section 1251(a), and under Paragraph XIII of the
Decree. '

2. Nebraska has intentionally circumvented and
violated the Decree, and continues to do so, by the
following actions:

(a) By demanding natural flow water for diver-
sion by irrigation canals at and above Tri-State
Dam (including the Ramshorn Canal) in excess
of the present beneficial use requirements of
the Nebraska lands entitled to water from
those canals under the Decree;

(b) By demanding natural flow and storage
water from sources above Tri-State Dam and
by-passingit or diverting it for uses below Tri-
State Dam that are not recognized or author-



9
ized by the Decree; and

(c) By using Glendo Reservoir water outside
of the basin of the North Platte River in
western Nebraska, for uses other than irriga-
tion and as a substitute for storage water
previously available under permanent
arrangements.

3. Nebraska’s past and continuing violations of the
Decree have caused and continue to cause irreparable
injury to Wyoming and its citizens.

4. Wyoming has no adequate remedy at law to
enforce its rights against Nebraska. Injunctive relief is
necessary to enforce the Decree and to restrain further
violations by Nebraska.

WHEREFORE, having fully answered and having
asserted its affirmative defenses and counterclaim,
Defendant Wyoming prays that the Court enter an
order granting judgment for Wyoming and against
Plaintiff Nebraska on each of Nebraska’s claims and on
Wyoming’s counterclaim, and enjoining Nebraska from
further violations of the Decree.

Wyoming further requests the Court to appoint a
Special Master in this action. Wyoming has submitted
herewith a Motion for Appointment of Special Master.
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Respectfully submitted,

JOSEPH B. MEYER
Attorney General
of Wyoming

DENNIS C. COOK
Senior Assistant
Attorney General
Counsel of Record

JENNIFER HAGER
Assistant
Attorney General

123 Capitol Building
Cheyenne, Wyoming 82002
(307) 777-7841

RAPHAEL ]J. MOSES
CHARLES N. WOODRUFF
JAMES R. MONTGOMERY
Special Assistant

Attorneys General

MOSES, WITTEMYER,
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WOODRUFF, P.C.
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