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IN THE

Supreme Court of the Hnited States
OCTOBER TERM, 1958

No. 10, Original

UNITED STATES OF AMERICA,
Plaintiff,
V.

STATES OF LOUISIANA, TEXAS, MISSISSIPPI],
ALABAMA and FLORIDA,
Dejfendants. -

JOINT BRIEF FOR THE DEFENDANT STATES ON
COMMON QUESTIONS

PRELIMINARY STATEMENT

This is a joint brief of the five States upon
certain questions common to all defendant States.

In Point I of the Brief of the United States in Sup-
port of Motion for Judgment on Amended Com-
plaint * the Government argues that under the Sub-
merged Lands Act the property rights transferred
to the defendant States are limited to the national
boundary, which the Government asserts has been

1 For brevity, that brief will be hereinafter referred
to as Government Brief.
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three miles from the coast at all relevant times.” The
States answer that they are entitled by the Act to
property rights extending three leagues into the Gulf
of Mexico, since the Act uses as its measure of grant
the historic boundary of each State rather than the
present State boundary or the national boundary.

As indicated in the Government’s Brief, Page 5,
the “amended complaint states five separate causes
of action against the five defendants.” Each of the
five defendants has separate constitutional pro-
vigions or laws defining the boundaries which ex-
isted at the time they entered the Union, or which
thereafter were approved by the Congress. This
being the measure of the property rights trans-
ferred to each State by the Submerged Lands Act,
each State will file a separate brief with respect
thereto and in opposition to the Government’s mo-
tion for judgment on the pleadings.

The States join in this brief solely for the
purpose of opposing the Government’s common
assertion against all the States that the Submerged
Lands Act is limited to a three-mile national boun-
dary or a three-mile belt of territorial waters. This
is for the convenience of the Court and for the pur-
pose of orderly presentation by the States of their
argument in opposition to this one common point
asserted by the Government against all of the
States. By this action the States do not waive any
separate defense urged in their pleadings or any
applications for severance, the appointment of a
master to take evidence, or any other separate right
heretofore or hereafter asserted.

t Government Brief, 27-151
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SUMMARY OF ARGUMENT

I

The argument under Point I in the Government’s
Brief is an attempt to transform a domestic contro-
versy over property rights into an international
question to be controlled by foreign policy. The Gov-
ernment seeks to accomplish this metamorphosis by
substituting “the national boundary” for the States’
original and historic “boundaries” as defined in the
Submerged Lands Act as the outer limit of the prop-
erty rights transferred by the Act. The Government’s
argument is contrary to the intent of the Submerged
Lands Act as disclosed by its words and its legislative
history. If accepted by this Court the Govern-
ment’s contention would have the effect of nullify-
ing a major purpose of the Congress and the
President in passing and approving the Submerged
Lands Act.

The Submerged Lands Act is a valid exercise by
the Congress of its power to dispose of property
belonging to the United States. This Congressional
power is not limited to property within a three-
mile national maritime boundary, and its exercise
was not intended to be so limited in the Submerged
Lands Act. The measure of the property rights
vested in the States by the Act is the States’ “boun-
daries” as defined in the Act. The States’ “boun-
daries” so defined are the States’ boundaries as
they existed at the time the respective States became
members of the Union, or as approved by the Con-
gress before the passage of the Submerged Lands
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Act. The outer limit of the transfer, however, is
limited by the Act to three leagues from the coast
into the Gulf of Mexico. Neither a national boun-
dary nor the limit of territorial waters is mentioned
in the Act as the measure of the area in the Gulf
of Mexico covered by the Act. The issue presented
here can therefore be determined without reference
to the location of a national maritime boundary.

The transfer to the States of title and ownership
and the right to develop the seabed and natural
resources out to three leagues from the coast in the
Gulf of Mexico does not conflict with the foreign
policy of the United States. It is an apportionment
by the Congress between the States and the Federal
Government of the property rights which the United
States asserts in the continental shelf, and that
apportionment is a wholly domestic matter.

The Submerged Lands Act does not require that
the States’ “boundaries” at the relevant times should
have been consistent with the foreign policy of the
United States or recognized by international law.
The Court therefore need not determine what the
foreign policy of the United States or general inter-
national law as to maritime boundaries was at the
relevant times in order to decide the issues in this
case. In so far as the current foreign policy of the
United States is involved, it has been determined in
favor of the Gulf States by the Congress and the
President by passing and approving the Submerged
Lands Act. That determination of policy by the
political branches of the national government is
binding on the parties and the Court.
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II.

If international law and a national boundary
must be considered in determining the outer limits
of the rights transferred to the States by the Act,
there is still no three-mile limitation on the transfer
to the defendant States. There was no established
international law fixing a maximum three-mile
seaward boundary at the relevant times, and a dis-
tance of three leagues from the coast was then an ac-
cepted limit of the territorial sea. Geographically and
historically the Gulf of Mexico presents a special situ-
ation. The United States during relevant periods
recognized and used seaward boundaries in the Gulf
of Mexico in excess of three miles.

,If the provisions of the Submerged Lands Act re-
lating to State boundaries in excess of three miles
in the Gulf of Mexico can be made effective only by
construing the Act to be a location by the Congress
of a national boundary at least three leagues from
the coast in the Gulf of Mexico, then the Act should
be so construed in order that these provisions will not
be rendered meaningless and void.

ARGUMENT
I

Under the Submerged Lands Act, the defendant
States are entitled to submerged lands and natural
resources extending to the States’ historic “boun-
daries” as defined in the Act, and these property
rights are not limited to a three-mile maritime belt.
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A. The present controversy is a domestic dispute
as to the geographical extent of property rights
transferred to the States by the Submerged
Lands Act, which is an admittedly valid ex-
ercise by the Congress of its power to dispose
of property of the United States.

It is of primary and paramount importance to
bear in mind that this case involves a domestic dis-
pute over property rights. In its amended com-
plaint, the Government seeks a declaration of
rights “as against said States in the lands, min-
erals and other things” underlying the Gulf of
Mexico and more than three geographical miles from
the coast. (Amended Complaint, 19) The States by
their several answers assert property rights extend-
ing three leagues from the coast. The question for
decision therefore is whether the Submerged Lands
Act vested in the States the rights which the United
States in this suit claims in the “lands, minerals and
other things” in the area in controversy, between
three miles and three leagues from the coast into
the Gulf of Mexico.

The Government attempts to transform a domes-
tie dispute over property into a matter of foreign
policy, involving international questions “of peculiar
importance and delicacy.” (Amended Complaint,
6) It asserts that “although the present controversy
is wholly domestic, national foreign policy must con-
trol its decision.” (Government Brief, 147)

The States insist that the Submerged Lands Act,
when properly construed and applied to the issues in
this case, involves a purely domestic matter. The
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area within which rights are transferred to the
States by the Act does not depend on the breadth of
the territorial sea claimed by the United States un-
der international law. The rights of the States
in the lands, minerals, and other things in the por-
tion of the continental shelf involved in this case can
be decided without reference to any questions of
foreign policy or international relations.

The States are supported in their position by the
conclusion of the American Law Institute in its Re-
statement of the Foreign Relations Law of the Unit-
ed States. (Tentative Draft No. 2, May 8, 1958, p.
22) (Emphasis added)

“d. The Submerged Lands Act of May 22,
1953, 67 Stat. 29, 43 U. S. C. Supp. Sec. 1301
et seq. which gave to certain states of the United
States bordering on the Gulf of Mexico title to
oil and other resources beneath the waters of
the Gulf of Mexico extending nine miles® from
the coast does not require the United States to
change its traditional position regarding the
three-mile limit. The resources in question were
on the continental shelf and the United States
as a national state asserts jurisdiction and con-
trol over the resources of the continental shelf
not on the basis of territory but under the rule

¢ By “miles” as used in this comment, as in the Submerged
Lands Act, is meant geographical mile. A geographical
mile is equal to about 1.15 statute miles. A marine league
is equal to 3 geographical miles or about 3.45 statute miles.
Three leagues are equal to 9 geographical miles or about
10.35 statute miles. In the hearing and debate on the Sub-
merged Lands Act, 3 leagues are sometimes referred to as
being about 10 or 1014 statute miles.
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described in § 23.* Whether this jurisdiction is
exercised by a state of the United States or by
the United States itself is purely a domestic
matter.

“The issue was confused by the fact that Sec-
tions 2(b) and 4 of the Submerged Lands Act
used the term ‘boundaries’ as a criterion for de-
termining whether a state of the United States
bordering on the Gulf of Mexico should exercise
the jurisdiction over these resources or whether
such jurisdiction should be exercised by the fed-
eral government of the United States under the
Outer Continental Shelf Lands Act, 67 Stat.
462, 43 U. S. C. Supp. Sec. 1331 et seq. This
appeared to put the question on a territorial
basis and led to an attack on the constitutional-
ity of the Act on the ground that it permitted
some states of the United States to exercise ter-
ritorial jurisdiction over a nine-mile belt while
restricting other states to a three-mile belt, and
thus violatied the ‘equal footing’ clause on which
states were admitted to the Union. The decision
of the Court upholding the act was placed
squarely on the ground that there was no limita-
tion on the authority of Congress to dispose of
property of the United Stales. Alabama vs.
Texas, 347 U. S. 272 (1954). Construed in this
manner, the act does not depend on the breadth

+ «8 28, Continental Shelf.

A State hasg jurisdiction to prescribe and to enforce rules
concerning the exploration, exploitation and related use of
the continental shelf off its coast and beyond the outer
limits of its territorial waters, provided such rules do not
interfere with the character as high seas of the waters
above or with navigation or fishing therein.”



—_—9—

of the territorial sea claimed by the United
States under international law.” ®

The carefully considered and altogether objective
view of the American Law Institute upon the Sub-
merged Lands Act, as construed by this Court in
Alabama vs. Texas, 347 U. S. 272, shows how far
the Government in its advocacy has strayed from the
proper construction of the Act by insisting that “al-
though the present controversy is wholly domestic,
the principal issue must be decided by reference to
national foreign policy.” (Government Brief, 16)

The Submerged Lands Act is in truth and in fact an
apportionment by the Congress between the States
and the Federal Government of property rights in
the continental shelf, the States’ rights being limited
to three leagues from the coast in the Gulf of Mexico.
As an apportionment of property rights and of the
power of control over the resources of a portion of
the seabed, it does not depend upon the breadth of
the territorial sea claimed by the United States and

s The Submerged Lands Act has been the subject of care-
ful study by the advisers, the reporters, and the Council of
the American Law Institute and has been recognized as
legislation which infringes in nowise on the pattern of
United States foreign policy in relation to territorial bound-
aries, The comment quoted above was drafted, discussed
and approved by the Council of the American Law Institute
for submission to the Institute membership, and at the May,
1958 meeting of the American Law Institute in Washington,
said comment, in the identical form quoted, was accepted by
the American Law Institute membership without disagree-
ment. While the tentative draft in question has not been
finally adopted by the American Law Institute in its entire-
ty, the above comment presumably now reflects the consid-
ered views of the American Law Institute experts, advisers,
reporters, and members.
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therefore does not in any way conflict with the tra-
ditional foreign policy of the United States in sup-
port of freedom of the seas or otherwise.

The Government quotes in its brief (pp. 114-115)
from the “Convention on the Continental Shelf”*
presumably as a correct statement of international
law and United States foreign policy. This conven-
tion (Art. 2, par. 1) declares that a “coastal State
exercises over the continental shelf sovereign rights
for the purpose of exploring and exploiting its na-
tural resources,” and (Art. 2, par. 2) that such rights
“are exclusive in the sense that if the coastal State
does not explore the continental shelf or exploit its
natural resources, no one may undertake these activi-
ties, or make a claim to the continental shelf, with-
out the express consent of the coastal State.” (Em-
phasis added)

Under this convention, the United States’ sover-
eign rights to explore and exploit the natural re-
sources in the adjacent continental shelf in the Gulf
of Mexico are complete and exclusive and do not in
any way depend upon whether a national boundary
limiting territorial waters in the Gulf of Mexico is
three miles or three leagues from the coast. Only the
United States or its agents or transferees may ex-
plore and exploit these natural resources, wherever
the limit of territorial waters may be. The extent to
which these rights have been transferred to the
States is purely a domestic question that does not
relate to foreign policy, because foreign nations have
no claim to the rights here in issue.

* A/ CONF. 13/ L. 55, 28 April 1958.
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It is not the purpose of the States to attempt to
relitigate United States vs. California, 332 U.S. 19,
United States vs. Louisiana, 339 U.S. 699, or
United States vs. Texas, 339 U.S. 707. The States
depend upon the Submerged Lands Act for the rights
which they assert in this case. The Government ad-
mits in its Brief that the Submerged Lands Act is a
grant of property rights to the States (Government
Brief, 30, footnote 2) and is a valid exercise of the
power of Congress to dispose of Federal property,
under the decision in Alabama vs. Texas, 347 U. S.
272. (Id., 35-36) The Solicitor General, represent~
ing Federal officials, successfully maintained the
validity of the Act in that case and could hardly now
contend that the Act is invalid.

The present question, therefore, is, as the Govern-
ment says in its Brief (Id., 30), “simply one of de-
termining the extent of rights transferred to the
States by the Submerged Lands Act.”” Where the
States differ from the Government is in the States’
insistence that their rights must be measured by the
States’ “boundaries,” as defined in the Act, and not
by some other measure not mentioned in the Act,
such as the outer limits of territorial waters as as-
serted by the present Secretary of State.

It is well to recall the situation that confronted
Congress when the Submerged Lands Act was under
consideration in 1953. President Truman, by
proclamation on September 28, 1945, declared
that the United States regards “the natural re-
sources of the subsoil and sea bed of the conti-
nental shelf beneath the high seas but contiguous to

* Presidential Proclamation No. 2667 (59 Stat. 884).
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the coasts of the United States as appertaining to
the United States, subject to its jurisdiction and
control.” This Court in United States vs. California,
332 U.S. 19, United States vs. Louisiana, 339 U.S.
699, and United States vs. Texas, 339 U.S. 707, had
decided that the United States has paramount rights
in the continental shelf and that the States were not
entitled to develop the natural resources of the sub-
merged lands. While the recovery of oil, gas and other
natural resources under the management and super-
vision of the State authorities was therefore brought
to a halt, there was no Federal legislation providing
a method of orderly development.

Moreover, in the California case (United States vs.
California, 332 U.S. at 27, 40) this Court had indi-
cated that the situation was one appropriate for
congressional action:

“For Article IV, § 3, Cl. 2 of the Constitution
vests in Congress ‘Power to dispose of and make
all needful Rules and Regulations respecting
the Territory or other Property belonging to
the United States.” We have said that the con-
stitutional power of Congress in this respect
is without limitation. United States v. City and
County of San Francisco, 310 U. S. 16, 29-30.
Thus neither the courts nor the executive agen-
cies, could proceed contrary to an Act of Con-
gress in this congressional area of national
power.

(14

“But beyond all this we ecannot and do not
assume that Congress, which has constitutional
control over Government property, will execute
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its powers in such way as to bring about injus-
tices to states, their subdivisions, or persons
acting pursuant to their permission.”

While opinions differed as to the action which
Congress should take, there was general agreement
that legislation was required. Addressing the House
Committee on the Judiciary (House Judiciary Com-
mittee, Subcommittee No. 1, Hearings on H. R.
2948, 83rd Cong., 1st Sess., 218), Attorney General
Brownell recommended that Congress should by
legislation resolve the submerged lands issue “so
that the long stalemate may be ended and the explor-
ation and development of the mineral resources of
the Continental Shelf may again go forward for the
welfare of the country.”

Carrying his suggestion farther, Attorney Gen-
eral Brownell pointed out that in his opinion under
the decisions of this Court it was up to Congress to
say what division should be made between the States
and the Federal Government in the development of
the submerged lands: (Id., 224)

“I would point out that the Supreme Court
itself in its own decision made it pretty clear
that it was up to Congress to decide what to
grant the States from its paramount rights.
That is exactly the purpose of this legislation,
as I understand it. The Congress has the dis-
cretion, the authority, and the power to draw
the line.”

In his appearance before the Senate Committee
on Interior and Insular Affairs, Mr. McKay, Secre-
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tary of the Interior, stated the general problem and
his recommendation as follows: (Senate Interior
Committee Hearings on S. J. Res. 13, 83rd Cong. 1st
Sess., 511-512)

“Secretary McKay. Mr. Chairman and gen-
tlemen of the committee, the Congress has
before it a fundamental question of national
policy involving the ownership of and the pro-
duction of minerals from the offshore sub-
merged lands of the United States.

“This has been a controversial problem for a
number of years.

113
.

“I do believe that the national interest would
be best served by restoring to the various States
the coastal offshore lands to the limits of the
line marked by the historical boundaries of each
of the respective States.”

In explaining the necessity for congressional
action Congressman Reed of Illinois, the Chairman of
the House Committee on Judiciary, said in the
debate on H. R. 4198: (99 Cong. Rec. 2500)

“No one questions the potentiality of the re-
sources located in these areas, but since the
decisions of the Supreme Court in the Califor-
nia, Louisiana, and Texas cases, exploration
and development have come to almost a com-
plete halt. No new wells are being brought in
nor are they being sought.

“This intolerable situation is further com-
plicated by the fact — and this is admitted by
everyone — that there is no statutory authority
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for any Federal Agency or office whereby these
areas may be administered, leases issued, and
production set in motion.

“Congress and only the Congress can estab-
lish such authority by legislation. It is our
responsibility to take — here and now — the
necessary steps to terminate this stalemate. The
passage of this bill in my judgment is a proper
and equitable solution of the present jurisdie-
tional uncertainty and will be in the best inter-
ests of the States and the Federal Government.”

It was with the purpose of settling a long standing
controversy,® which all conceded that only Congress
could satisfactorily determine, that Congress ap-
proached the problem of the division between the
State and Federal Governments of the ownership,
management, and control of the submerged lands
and the natural resources therein. The method used
was to allocate the States rights up to their historie

8 The public announcement of hearings on the submerged
lands bills, to be held before the Senate Committee, con-
tained the following statements by Senator Cordon, who
acted as chairman: (Senate Interior Committee Hearing on
S. J. Res. 13, 83rd Cong. 1st Sess., 2)

“. . . as I am certain every interested person knows,
the submerged-lands issue has been debated in succes-
sive Congresses for just about the past 16 years—since
1937, in fact. Some 13 or more full-scale hearings have
been held, and more than 6,000 pages of testimony and
exhibits presented. All of this vast amount of material
is before the committee and will be incorporated by
reference into the record before the 83rd Congress.
In addition, the basic issues of State versus Federal
control over the submerged lands within historic State
boundaries was debated widely in the recent presi-
dential campaign. All of the basic facts are well
known, both by the Members of the Congress and by
the public.”
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boundaries, according to the definitions of those
boundaries, which we shall discuss in the next sue-
ceeding section of this brief.

B. The outer limits in the Gulf of Mexico of the
area within which property rights are trans-
ferred by the Submerged Lands Act are the
boundaries of the respective States as they ex-
isted at the time they became members of the
Union, or as approved by the Congress before
the passage of the Submerged Lands Act, and
extending not more than three leagues from
the coast. These outer limits are not dependent
upon the location of a national maritime bound-
ary or the extent of territorial waters.

1. The terms of the Submerged Lands Act.

Throughout the Submerged Lands Act, the
measure of the property rights transferred is each
State’s historic boundaries and not a national boun-
dary or the extent of territorial waters.

The title (67 Stat. 29) provides that it is
an act to confirm and establish the titles of the
States to lands beneath navigable waters “within
State boundaries,” and to confirm the jurisdiction
and control of the United States over the resources
of the continental shelf “seaward of State boundar-
ies.” (emphasis added)

Section 3, paragraph (a) (67 Stat. 30, 43
U. S. C. Supp. V, 1311), recognizes, confirms,
establishes, and vests in and assigns to the respec-
tive States title to and ownership of “lands beneath
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navigable waters within the boundaries of the re-
spective States, and the natural resources within
such lands and waters, and the right and power to
manage, administer, lease, develop, and use said
lands and natural resources all in accordance with
applicable State law . ..”

Section 2, paragraph (a) (2) (67 Stat. 29,43 U. S.
C. Supp. V, 1301) defines “lands beneath navigable
waters” to include all lands covered by tidal waters
seaward

“to the boundary line of each such State where
in any case such boundary as it existed at the
time such State became a member of the Union,
or as heretofore approved by Congress, extends
seaward (or into the Gulf of Mexico) beyond
three geographical miles, . . .”

Section 2, pargraph (b) (67 Stat. 29, 43 U S. C.
Supp. V, 1301) defines “boundaries” to include a
State’s

“boundaries in the Gulf of Mexico . . . as they
existed at the time such State became a mem-
ber of the Union, or as heretofore approved by
the Congress, or as extended or confirmed pur-
suant to Section 4 hereof, but in no event shall
the term ‘boundaries’ or the term ‘lands beneath
navigable waters’ be interpreted as extending
from the coast line . . . more than three ma-
rine leagues into the Gulf of Mexico . . .”

Section 4 (67 Stat. 31, 43 U. S. C., Supp. V, 1312)
confirms the seaward boundary of States out to
three miles from the ceast under certain conditions
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and further provides that nothing in that section is
to be construed as questioning or in any manner
prejudicing

“the existence of any State’s seaward boundary
beyond three geographical miles if it was so pro-
vided by its constitution or laws prior to or at
the time such State became a member of the
Union, or if it has been heretofore approved by
Congress.”

Congress, of course, has the power to provide its
own measure of its disposition of property of the
United States and in that connection to make its
own definition of terms which it uses in a law carry-
ing out that purpose. In the Submerged Lands Act,
Congress gives its own definiton of the term “boun-
daries”. It chose to measure its transfer by the his-
toric “boundaries” of the States, and gave “boun-
daries” a special definition.

Subject to the limitaton that the area of the trans-
fer to the States would not extend beyond three
marine leagues from the coast, the boundaries of a
State in the Gulf of Mexico, for the purpose of this
Act, are defined to be the State’s boundaries either
(a) as they existed at the time the State became a
member of the Union, or (b) as “heretofore ap-
proved by Congress.”

It is provided in Section 2 that the boundaries
may be such as are extended or confirmed pursuant
to Section 4 of the Act. Section 4 does not in itself
confirm or extend boundaries beyond three geo-
graphical miles. However, by saying that “nothing
in this section is to be construed as questioning . . .
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the existence of any State’s seaward boundary be-
yond three geographical miles if it was so provided
by its constitution or laws prior to or at the time such
State became a member of the Union, or if it has
been heretofore approved by Congress,” the Congress
recognizes the existence of State boundaries beyond
three miles if such boundaries had been approved
by Congress before the passage of the Submerged
Lands Act, or if such boundaries were so declared
in the State’s constitution or laws prior to or at the
time of its admission to the Union. Here is an expla-
naion of what Congress meant by the word “existed”
in Sec. 2(b) and how such existence is to be shown.
In other words, Section 4 provides a clarification of
the meaning of a State’s boundaries “as they existed
at the time such State became a member of the
Union” by showing that Congress intended that a
State’s boundaries should be regarded as having then
existed “beyond three geographical miles if it was
so provided by its constitution or laws prior to or
at the time such State became a member of the
Union . . .”

2. The legislative history of the Submerged
Lands Act.

(a) The purpose of Congress was to transfer
rights to the States based on historic State boundar-
ies in the Gulf of Mexico.

The legislative history of the Submerged Lands
Act, as well as its own words, makes it perfectly
clear that Congress never intended that the rights
of the Gulf Coast States should be limited to a line of
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three miles from the coast as the Government argues.
If it had so intended, it could easily have so provided
by eliminating all provisons of the Act relating to
historic boundaries of the Gulf Coast States extend-
ing more than three geographical miles from the
coast. The inclusion of these provisions was by de-
liberate choice of Congress.

Senator Cordon, who presided at the hearing be-
fore the Senate Interior Committee on Senate Joint
Resolution 13, summarized the three ways of meas-
uring the outer limits of the transfer of rights in
the Act as follows: (99 Cong. Rec. 2620)

“The philosophy of the joint resolution is
limited to [1] the areas of the States as they
were when the States came into the Union, or
[2] as that area was thereafter approved by
Congress or [3] to an area 3 miles from their
coastline.” (Numbers in brackets inserted.)

Throughout the Committee Hearings and the de-
bate in both Houses of Congress it was explained
by the sponsors of the legislation and recognized by
its opponents that one of its purposes was to “con-
firm” title in the States, as the title provides (67
Stat. 29), and to declare it to be in the public in-
terest that the rights of the States be “recognized”
and “confirmed,” as is provided in Section 3, para-
graph (a). (67 Stat. 30, 43 U. S. C. Supp. V, 1311)
In other words, while the Act is an exercise by the
Congress of its rights to dispose of property belong-
ing to the United States, one of the reasons for the
disposition made by the Congress in this Act is the
desire of Congress to recognize and confirm, by the
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transfer it makes to the States bordering on the
Gulf of Mexico, rights historically asserted and ex-
ercised in good faith by the Gulf States over a long
period of years to the area extending to the States’
historic boundaries into the Gulf of Mexico.

As this Court held in Alabama vs. Texas, 347 U. S.
272, the power of Congress to dispose of property
belonging to the United States is “without limita-
tion” and the motives and reasons which may cause
the Congress to measure the transfer of property
rights in one way in some instances and in a dif-
ferent way in others are matters that are for Con-
gress in its unlimited discretion to decide. Through-
out the hearings and the debates, the sponsors of this
legislation made it plain that one of the purposes of
the Act was to give recognition to these rights and
equities of the States bordering on the Gulf of Mex-
ico and to measure the transfer of rights to them on
the basis of their “historic,” or “traditional,” or
“original” boundaries.

Referring to the decisions of this Court in the Cali-
fornia, Texas and Louisiana cases, Congresswoman
Thompson of Michigan gave the following reasons
why the House Committee decided to recommend
legislation transferring rights to the historical

boundaries of the respective States: (99 Cong. Ree.
2505)

“But that Court also recognized in its opinion
the right of Congress to determine, as a matter
of policy, rather than a matter of law, whether
or not continued Federal control is for our best
interest. In view of our present world-wide
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crisis, and the increasing need for petroleum in
our own defense program, we, of the committee,
many of our colleagues, and members of the
Cabinet believe that our Nation’s interests would
best be served by restoring to the various States
the coastal offshore lands to the historical bound-
aries of the respective States.” (Emphasis add-

ed)

In explaining the purpose of Senate Joint Resolu-
tion 13, its sponsor, Senator Holland, stated at the
beginning of the hearings of the Senate Interior
Committee that the purpose of the Resolution was to
restore title and ownership of land beneath navigable
waters to the States “within ¢raditional State bound-
aries.” (Senate Interior Committee Hearing on S. J.
Res. 13, 83rd Cong. 1st Sess., 32) (Emphasis added)

Senator Daniel, another sponsor of the resolution,
made a similar statement: (Id., 326)

“The Holland Bill covers all of the portion of
the Continental Shelf lying within original his-
toric State boundaries.” (Emphasis added)

At another point in the hearing, Senator Daniel
made the following statement: (Id., 206)

“The Holland Bill simply recognizes the long-
established good-faith claims of all of the 48
States and establishes, confirms and restores to
every State in the Union the ownership and
control of all of this type of property located
in their respective historic boundaries.” (Em-
phasis added)
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The report of the Senate Committee (S. Rept. No.
138, 83rd Cong., 1st Sess., 10) in explaining the ef-
fect of Section 3 of the Act says:

“Section 8(a) (1) provides that the rights of
ownership of lands and natural resources be-
neath navigable waters within the historic
boundaries of the respective States are vested
in and assigned to the States . . .” (Emphasis
added)

Throughout the debate in the Senate, it was made
clear by the sponsors of the resolution, in referring
to specific Gulf States, that the purpose of the reso-
lution was to “recognize” and “confirm” and ‘“‘vest”
and “establish” in the States property rights within
the ‘“historic” boundaries of the States as they had
asserted them. For example, Senator Daniel stated,
as one of the sponsors of the resolution, that he in-
sisted that the resolution would transfer property
rights to Texas out to the boundary which it had
asserted in 1836, when it was an independent re-
public: (99 Cong. Rec. 2620)

“So 3 leagues from shore is the boundary
Texas has always had since 1836. That was the
boundary claimed by Texas at the time Texas
entered the Union, and it is the boundary which
Texas insists applies in the consideration of the
question pending before the Senate today.”

On questioning by Senator Douglas, Senator
Daniel made the further statement regarding the
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purpose of the resolution as applied to the transfer
of property to Texas: (99 Cong. Rec. 2695-2696)

“Mr. Douglas. Does the Senator from Texas
believe that the Resolution affirmatively gives
to Texas the right to claim title and ownership
out to 3 leagues or 105 miles?

“Mr. Daniel. The Senator from Texas very
definitely believes that the Resolution gives the
State of Texas the ownership and title out to the
boundaries of the State of Texas as they existed
at the time the Republic of Texas came into the
Union as a State, which boundaries were, of
course, three leagues, and were so recognized
then and have thereafter been recognized by the
United States Government.” (Emphasis added)

Senator Douglas also questioned Senator Holland
with reference to the effect of the bill as to the pro-
prietary rights to be transferred to Florida on its
west or Gulf Coast: (99 Cong. Reec. 2755)

“Mr. Douglas. Is it the contention of Florida
that Senate Joint Resolution 13, as applied to
the facts in Florida’s case, transfers title and
ownership of submerged lands, and the right to
administer them out 1014 miles on Florida’s
west coast?

“Mr. Holland: The Senator is correct as to
all the proprietary rights covered by the reso-
lution, and always excepting those rights which
are necessary for the Federal Government to
enforce completely its jurisdiction as to control
of navigation, commerce, international affairs,
and the common defense.”
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(b) Congress rejected a limitation to the three-
mile line.

IN THE SENATE

While Senate Joint Resolution 13 was pending in
the Senate, Senator Anderson of New Mexico offered
a substitute which would have limited the transfer of
all rights to three miles from the coast. Section 18 of
the Anderson substitute provided in part as follows:
(99 Cong. Rec. 2907, 3956)

“(e) the term ‘seaward boundary of a State’
means a line 3 nautical miles seaward from the
points on the coast of a State at which the sub-
merged lands of the Continental Shelf begin;..”

In speaking in opposition to a motion to table his
substitute, and in contrasting his substitute with the
Holland resolution, Senator Anderson said: (99
Cong. Rec. 3951)

“I call attention to the fact that my substitute
which it is attempted to put into the grave,
does try to follow the 3-mile limit to which the
Attorney General has referred, whereas the
Holland resolution does not do so. Instead, the
joint resolution sets a line as far as 1014 miles
off the shore.”

The Anderson substitute which would have
placed in the Act the very limit for which the Gov-
ernment now contends, of three miles from the coast,
was thoroughly debated in the Senate. Senator An-
derson made in substance the same arguments in
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support of his substitute and against the Holland
resolution that the Government makes in its Brief
regarding the alleged controlling effect of the posi-
tion of the Secretary of State on the 3-mile limit.’
At the conclusion of full debate, the Senate tabled
the Anderson substitute by a vote of 56 to 33, with 7
not voting. (99 Cong. Rec. 3956-3957) The choice
was clearly presented to the Senate, and the majority
voted in favor of the resolution which would provide
for a transfer to the Gulf States to three leagues,
and refused to limit the transfer to three miles.

Two other efforts were made in the Senate to limit
the transfer to the States to 3 miles from the coast.
On April 28, 1953, Senator Monroney submitted
amendments to Senate Joint Resolution 13. (99 Cong.
Rec. 4069) On the following day, Senator Monroney
stated as the first objective of his amendments: (99
Cong. Rec. 4157)

“First, the amendments limit the quitclaim
to 3 miles from low-tide mark seaward for all
the States which lie along the sea.”

This amendment was debated in the Senate on
April 29 and April 30, 1953. In his closing argument

% Senator Anderson said:
“Nevertheless, Senators would bury the Secretary of
State in the same grave. He realizes the problem that
we face.

“My bill provides for a 3-mile limit. It does not go
beyond such 3-mile limit. It does not bring the State
Department into trouble all over the earth.” (99 Cong.
Rec. 3951)

Compare Government Brief, 101, 147-150.
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in favor of his amendments, Senator Monroney re-
peated that his primary objective was as follows:
(99 Cong. Reec. 4201)

“First of all it would provide a definite cut-
off of g,uitclaiming title to 3 miles in the open
sea. . .

A record vote was taken on the Monroney amend-
ment, and on the question of agreeing to the amend-
ment, the vote was yeas 22, nays 59, and 15 not
voting, and it was rejected. (99 Cong. Rec. 4203)

Later, Senator Magnuson offered two amend-
ments, for the sole purpose of limiting the definition
of “boundaries” to include “the seaward boundaries
of a State or its boundaries in the Gulf of Mexico

. as they existed at the time such State became
a member of the Union, but not to exceed a line 3
geographical miles distant from the coastline of each
State . . .”” (99 Cong. Rec. 4473)

In his statement on the floor of the Senate, Senator
Magnuson using the same arguments which now
appear in the Government’s Brief explained the ef-
fect of his amendments as follows: (99 Cong. Rec.
4473)

“In effect, the two amendments limit the so-
called Holland joint resolution to the 3-mile
limit.” :

A written explanation by Senator Magnuson of his
amendments, containing substantially the same state-
ment, was printed in the Record. (99 Cong. Rec.
4474)
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After debate in which the issue was clearly drawn
as to whether the Holland Resolution should be
amended so as to limit the transfer to 3 miles in the
Gulf of Mexico or should be based on the historic
boundaries of the States extending beyond 8 miles
from the coast (99 Cong. Rec. 4473-4478), a vote
was taken and the amendments offered by Senator
Magnuson were rejected. (99 Cong. Reec. 4478).

IN THE HOUSE

A similar amendment, having the purpose of lim-
iting the transfer to the States to three miles from
the coast, was proposed in the House of Representa-
tives by Congressman Yates of Illinois. He proposed
an amendment to Section 4 of H. R. 4198 which
would eliminate any reference to boundaries beyond
three geographical miles. (99 Cong. Rec. 2567) His
amendment was explained by Congressman Yates as
being “that we declare now that it is in the national
interest for the seaward boundary of the United
States, regardless of what State boundaries may be
claimed, to be 3 miles from the shore line.” (99 Cong.
Rec. 2568)

Referring to the Yates amendment, Congress-
man Frank Wilson of Texas said that “the effect
of this amendment would be that the seaward bound-
ary of every State in the Union, coastal States, or
Great Lake States would be limited to three miles
. . .7 (99 Cong. Rec. 2568)

The issue was thus clearly drawn between a bill
which would grant property rights out to the historie
boundaries of the States extending beyond three miles
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and the Yates amendment which would limit the
transfer to all States to a national boundary to be de-
clared by Congress at three miles. The vote was taken
on this amendment and upon a division demanded
by Congressman Yates, the vote was “ayes 17, noes
83. So the amendment was rejected.” (99 Cong. Rec.
2569)

In both Houses of Congress, therefore, the issue
was clearly presented and the majority voted in
favor of a statute which gave recognition to the his-
toric boundaries of the States as the measure of the
grant, and specifically refused to adopt amendments
which would limit the transfer to three miles or to
fix a national boundary at three miles. The very
arguments that the Solicitor General now makes to
this Court were presented to and rejected by the
Congress and the President in passing and approv-
ing the Submerged Lands Act. Their decision on
this question of policy is final.

(¢) By Section 4 of the Act, Congress intended
that State boundaries were to be considered as having
existed beyond three miles if such boundaries were
so provided by the constitution or laws of the State
prior to or at the time the State became a member
of the Union.

We have hereinbefore pointed out that there is
a clarification of the intention of Congress as to the
meaning of States’ “boundaries,” in the last sen-
tence of Section 4 of the Act (67 Stat. 31, 43 U.S.C.,
Supp. V, 1312), which provides that nothing in that
section shall be construed as questioning or in any
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manner prejudicing “the existence of any State’s
seaward boundary beyond three geographical miles
if it was so provided by its constitution or laws prior
to or at the time such State became a member of the
Union.” (Supra, p. 18) What Congress had in
mind was that if a State by its constitution or laws
had provided a boundary of more than three geo-
graphical miles prior to or at the time the State be-
came a member of the Union, and such provision
continued in effect to the time of admission to the
Union, then its boundaries would, for the purpose of
the Act, be regarded as having “existed” at the time
of admission,

During the debate on Senate Joint Resolution 13,
Senator Holland, in explaining Section 4, made it
plain that what Congress meant by a boundary exist-
ing at the time a State became a member of the Union
was a boundary which was provided by the constitu-
tion or laws of the State prior to or at the time the
State entered the Union: (99 Cong. Rec. 2896)

“In other words, the only way that any limit
for any State could ever be fixed beyond three
geographical miles under the proposed law
would be by fulfilling the conditions prescribed,
that is, by showing that ‘its constitution or laws
prior to or at the time such State became a mem-
ber of the Union,” made such a provision, or if
its seaward boundary ‘has heretofore or is
hereafter approved by Congress’ as actually
extending beyond the three-mile limit.” (Em-
phasis added)

10 The provision as to boundaries “hereafter’” approved
was eliminated in the Senate. 99 Cong. Rec. 4114-4116.
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Section 4 of the Act was therefore explained as
meaning, when construed with Section 2, that a
State’s boundary would be considered as having
“existed” at the time the State became a member of
the Union if such boundary was provided by the
constitution or laws of the State prior to or at the
time the State became a member of the union.

(d) The limitation to boundaries existing at the
time a State became a member of the Union was
intended to exclude any extension of boundaries
thereafter asserted, unless approved by Congress,
and does not preclude consideration of boundaries
before statehood.

The purpose of the provisions of Section 2(b) of
the Submerged Lands Act, that a State’s boundaries
should be its boundaries as they existed “at the time”
the State became a member of the Union, (67 Stat.
29, 43 U.S.C., Supp. V, 1301) together with the
provisions in Section 4 regarding the existence of
boundaries as provided by the Constitution or laws
of a State “prior to or at the time” the State became
a member of the Union, (67 Stat. 31, 43 U.S.C.
Supp. V, 1312) was to limit the transfer in such
cases to the historic or traditional boundaries of the
State, as distinguished from any extension of boun-
daries asserted after admission. It was certainly not
the purpose of Congress to limit the area of the trans-
fer of rights on the basis of the boundaries as they ex-
isted after the State became a member of the Union,
whether determined by national foreign policy or
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otherwise, unless such boundaries were approved by
Congress.

In speaking to this point, Senator Daniel said:
(Senate Interior Committee Hearings on S. J. Res.
13, 83rd Cong., 1st Sess., 326)

“The Holland Bill covers all of the portion of
the continental shelf lying within original his-
toric Stale boundaries. These lands would be
restored to the States. The Holland Bill does
not attempt to settle the problem of ownership,
management and control of that part of the con-
tinental shelf lying outside of the original State
boundaries.” (Emphasis added)

Later, during the hearings, Senator Daniel said:
(Senate Interior Committee Hearings, Part 2 (Exec-
utive Sessions), on S. J. Res. 13, 83rd Cong., 1st
Sess., 1292)

“As to Senator Anderson’s statement that
the States would be in here claiming ownership
of the outer ghelf, as you know, I did not pro-
pose that. And I will not be in here claiming any
ownership beyond our original boundaries or
any management of leasing beyond our original
boundaries.” (Emphasis added)

In the debate in the House, Congressman Wilson
of Texas stated: (99 Cong. Ree. 2510)

“As was stated by the gentleman from Loui-
siana (Mr. Willis), this bill deals with the inner
continental shelf which is out to the historical
boundaries of the several states.” (Emphasis
added)
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In the debate in the Senate, Senator Daniel made
it plain that the purpose of the bill was not to recog-
nize claims of boundaries made by the constitution
or laws of a State enacted after its admission (unless
such boundaries were approved by Congress) and
that the area covered by the bill was limited to boun-
daries as provided by the laws or the constitution of
the State prior to or at the time the State became a
member of the Union: (99 Cong. Rec. 2832)

“I shall not yield further, Mr. President, for
any question on lands beyond historic bound-
aries, because such lands were eliminated from
the resolution specifically for the purpose of con-
fining it to lands within historic boundaries.
The resolution confirms the jurisdiction and con-
trol of the United States Government over the
resources outside the historie boundaries of the
coastal States.”

The purpose of Congress was to make it plain
that in speaking in Section 2 of the Act of bound-
aries as they “existed,” when the State became a
member of the Union, Congress was referring to
boundaries as provided by the constitution or laws
of the State before or at the time the State became
a member of the Union, and not to boundaries which
may have been asserted by the State after admis-
sion, except in those cases where later boundaries
had been approved or confirmed by Congress. It
certainly is not proper, therefore, to construe the
Act to mean that the boundaries of States as they
existed prior to statehood are of no importance, as
the Government argues in its Brief, pp. 47-51. This
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argument completely disregards the countless state-
ments and reiterations of the purpose of the spon-
sors of the legislation to measure the transfer of
property rights by the “historie,” “original,” and
“traditional” boundaries of the States. It is aca-
demic to consider what the result might have been
under the Act if a State had provided by its laws for
a three-league boundary but had changed its laws so
that at the time of admission the State was asserting
a boundary of only three miles. There are no such in-
stances with reference to any of the States in this
case. All of these States, on the various bases that will
be shown in their separate briefs, assert boundaries
of three leagues or more from the coast, both prior
to and at the time of their admission to the Union.
It is important to show what boundaries were thus
provided by the constitutions or laws of the States,
because it is these boundaries that the Submerged
Lands Act intended to use as the measure of the
transfer of property rights to the States.

The Government has also made the argument that
upon the instant that statehood began, the boundary
of the State, even if it had immediately theretofore
existed at more than three miles, was automatically
withdrawn to a line three miles from the coast. This
argument is specifically made with reference to
Texas (Government Brief, 237-240) and it is im-
plied under Point I, applicable to all of the defendant
States (Government Brief, 47-51).

This Government argument is directly contrary to
the plain intention of Congress to measure the trans-
fer of rights on the basis of the States’ historic
boundaries. The phrase “at the time” does not neces-
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sarily mean at the moment, or upon or after the com-
pletion of an event. It does properly mean what Con-
gress clearly intended in the present case, which is
the States’ boundaries as they existed before admis-
sion and continuing up to the time of admission
into the Union. The phrase “at the time” does not
have any certain or inflexible meaning, and it has
been given a variety of interpretations, depending
upon the context in which it was used. See 4 Words
& Phrases, “At the Time,” p. 107; 7 C. J. S. “At,”
p- 161.

As an illustration of a case in which the phrase
“at the time” was given a meaning like that
which Congress intended in the Submerged Lands
Act, we refer to Barnett vs. Strain, 151 Ga. 553, 107
S. E. 530, 532. In that case, the court had before it
the construction of a part of the written charge of
the trial court, which used the expression, “at the
time of the execution of the deed.” The court there
held that this phrase ‘“did not have the effect of ex-
cluding from the consideration of the jury any agree-
ment entered into between A. J. Barnett and his wife
prior to the particular moment of the transfer.”
In support of this conclusion, the court further said:
(107 S. E. 532)

“Giving the word ‘at’ its proper signification
the jury were not confined to a consideration of
what took place at the very moment of the ex-
ecution of the document referred to, and it is
not probable that they thought that they were
excluded from considering transactions or agree-
ments that were involved in the final act of ex-
ecuting the deed. The word ‘at’ is a term of con-
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siderable elasticity of meaning, and is somewhat
indefinite. It is not a word of precise and accu-
rate meaning, and it has been said that the con-
nection furnishes the best definition. As used
to fix a time, it does not necessarily mean eo
instante, or the identical time named, or even a
fixed, definite moment.”

There is nothing in the phrase “at the time” as
used in Section 2 of the Act, which requires this court
to construe the Act to mean States’ boundaries after
the States became members of the Union. From the
committee hearings and the debates, it is clear that
Congress used this measure and the words “existed”
and ‘“‘existence” of the State’s boundary prior to or
at the time the State entered the Union, in line with
the statement of this Court in New Mexico vs. Colo-
rado, 267 U. S. 33, 43, as follows:

“ . . . The right of a State, upon its admis-
sion into the Union, to rely upon its established
boundary lines, cannot be impaired by subse-
quent action on the part of the United States.”

3. All parts of the Submerged Lands Act, includ-
ing transfers of rights to three leagues in the Gulf
of Mexico, should be given effect and not nullified.

If the construction of the Submerged Lands Act
urged by the Government is correct, the historie boun-
daries of the States must be ignored as a measure of
the transfer of property rights. Such a construction
of the Act would plainly have the effect of defeating
the intention of Congress and the President. It would
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nullify and eliminate from the statute the several
provisions therein for the transfer of rights extend-
ing beyond three miles but not more than three
leagues from the coast into the Gulf of Mexico. The
construction urged by the Government would make
these provisions vain and devoid of significance. Of
even more serious consequence, the construction
urged by the Government would in effect attribute
to Congress and the President the purpose of ap-
pearing to make transfers in recognition and satis-
faction of the historic claims of the Gulf States with
no bona fide intention that the words having this
apparent meaning would be given any effect what-
ever. Such purpose on the part of Congress and the
President should not be attributed to them if the
statute can be construed so as to give effect to the
words which Congress used and the President ap-
proved.

This Court said in Ex Parte Public National
Bank of New York, 278 U. S. 101, 104.

“No rule of statutory construction has been
more definitely stated or more often repeated
than the cardinal rule that ‘significance and
effect shall, if possible, be accorded to every
word. As early as in Bacon’s Abridgment, § 2,
it was said that “a statute ought, upon the whole,
to be so construed that, if it can be prevented, no
clause, sentence, or word shall be superfluous,
void, or insignificant.”’ Washington Market
Co. v. Hoffman, 101 U. S. 112, 115.”

What this Court said, in rejecting the interpreta-
tion urged by the Government of another federal
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statute, in United States vs. Menasche, 348 U. S. 528,
538, is apposite:

““‘The cardinal principle of statutory con-
struction is to save and not to destroy.” National
Labor Relations Board v. Jones & Laughlin
Steel Corp., 301 U. S. 1, 30. It is our duty ‘to
give effect, if possible, to every clause and word
of a statute,” Inhabitants of Montclair Tp. v.
Ramsdell, 107 U. S. 147, 152, rather than to
emasculate an entire section, as the Govern-
ment’s interpretation requires.” (Emphasis add-
ed)

4. Interpretation of the Submerged Lands Act in
Alabama vs. Texas.

The Submerged Lands Act has previously been
before this Court in Alabama vs. Texas, 347 U. S.
2'72. The Solicitor General, in representing the Fed-
eral officials who were named as defendants, suc-
cessfully defended the validity of this Act. It is evi-
dent from reading the pleadings, the briefs, the re-
port of the oral argument, and the opinions, that
1t was assumed throughout as being so plain that
it was beyond controversy that the Submerged Lands
Act was intended to {ransfer rights beyond three
miles to States on the Gulf of Mexico.

This assumption is implicit in the per curiam
opinion of the Court and in the concurring opinion
of Mr. Justice Reed. It was expressly recognized in
the dissenting opinion of Mr. Justice Black, who said
(347 U, S. 277) with reference to the transfer to
the coastal States, that while “Some states are given
a three-mile strip of ocean” other states “are given
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about ten miles . . .”” The dissenting opinion of
Mr. Justice Douglas likewise indicates that it was
his opinion that Congress intended to make a trans-
fer of property rights depending upon the historical-
ly asserted rights of the States and that Congress
was by no means simply indulging in an idle gesture
in including in the Act provisions for a transfer out
to three leagues in the Gulf of Mexico.

It is entirely inconsistent with the assumption
made by all parties and by this Court in Alabama vs.
Texas, based on plain Congressional purpose, for the
Government to take the position now that the three-
league provisions of the Act are meaningless and of
no effect and that the Gulf States are after all limit-
ed to three miles from their coasts, regardless of
where their historic boundaries may have been.

5. Presidential purpose in urging passage of and
approving the Submerged Lands Act.

In its Brief, pages 20, 242-251, the Government
discusses statements made by President Eisenhower
in connection with the Submerged Lands Act, in-
cluded in a letter written by President Eisenhower
(99 Cong. Rec. 3865) in response to a letter address-
ed to him by Senator Anderson and other Senators
opposing the bill and urging the President to oppose
it on the same contentions now made by the Solicitor
General. (99 Cong. Rec. 3532) No reasonable con-
clusion can be drawn from these statements except
that the President thought that the Submerged Lands
Act would transfer to Gulf States property rights
out to their historical boundaries, extending three



—d 0

leagues into the Gulf of Mexico, and that he urged
passage of the legislation on this basis.

In his letter, the President quotes with approval
the pledge in the Republican platform in favor of
“restoration to the States of their rights to all lands
and resources beneath navigable inland and off-
shore waters within their historic boundaries” (99
Cong. Rec. 3865)

In the same letter, the President quotes one of
his own speeches in which he stated that he favored
“recognition of clear title” to the States in “all sub-
merged lands and resources beneath inland and off-
shore waters which lie within historic State boun-
daries,” that twice Congress had voted to recognize
“the traditional concept of State ownership of
these submerged areas,” that these acts had been
twice vetoed by the President, but that “I would
approve such acts of Congress.” (Id.)

Specifically referring to the State of Texas, Presi-
dent Eisenhower said that Texas upon its admission
to the Union agreed to pay the $10 million debt of the
Republic and “kept its 200 million acres of lands, in-
cluding the submerged area extending 3 marine
leagues seaward into the Gulf of Mexico.” (1d.) (Em-
phasis added)

In another speech which is quoted on page 245 of
the Government’s Brief, the President said:

“I have always felt that the title to these sub-
merged lands should be recognized in the States
out to their historic boundaries.” (Emphasis
added)
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In order to remove all doubts as to whether he
might have changed his mind after he was elected,
the President in his letter said, “My position is the
same today,” and “I favor the prompt passage by
the Senate of Senate Joint Resolution 13 with any
amendments the Senate may approve not inimical
to the principles I have expressed.” (99 Cong Rec.
3865).

In the House of Representatives, Congressman
Hillings of New York quoted the speech of Presi-
dent Eisenhower in New Orleans on October 13,
1952, (99 Cong. Rec. 3490) In this speech, President
Eisenhower said with regard to his position on the
recognition of historic rights asserted by the States
in submerged lands: (Id.)

“So I repeat for the benefit of my opponents
who have gone out of their way to misrepre-
sent my views: I favor the recognition of these
ancient property rights of the States in sub-
merged lands.”

The President’s letter, written while the Senate
was debating the Submerged Lands Act, in line
with speeches he had made and which were quoted
in the floor debates, removes all doubt as to his
purpose and intention in urging the passage of the
Submerged Lands Act.

The New York Times of May 23, 1953, p. 1, Col. 4,
reported the President as stating when he approved
the Act:

“I am pleased to sign this measure into law
recognizing the ancient rights of the states in
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the submerged lands within their historic boun-
daries.”

What the Government now contends is directly
contrary to the plain meaning of public state-
ments made by the President. If the Government’s
position should be sustained, the Congressional
and Presidential purpose would be frustrated.
Even worse, an Act of Congress, urged and ap-
proved by the President, which was considered of
great public importance and which was thoroughly
and vigorously debated throughout its passage,
would be branded as being a hollow gesture, pass-
ed and approved with no real intention that the
Act would be of any real force and effect in recog-
nizing the rights and equities historically asserted
and exercised by the Gulf States. Every rule of
public policy as well as statutory construction de-
mands that such interpretation not be given to the
Submerged Lands Act.

The Congress was not concerned only with legal
rights, but was also concerned with what it con-
ceived to be considerations of justice and equity,
which it should take into account in settling what
was described as a “bitter controversy” by Con-
gressman Reed of Illinois, Chairman of the Com-
mittee on the Judiciary of the House of Representa-
tives, in the debate on H. R. 4198: (99 Cong. Reec.
2502)

“I make that statement in all sincerity and
with all the fervor of my conviction in it. In
enacting this bill we the Congress will not only
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terminate this wasteful, bitter controversy, we
will not only properly and fairly dispose of
natural resources and lands in accordance with
the principles of justice and equity, we will
recognize the rights of the States and thereby
restore their confidence in the integrity of our
Federal Government but, most of all, we will be
restoring the traditonal philosophy of the
American way of life in national affairs.” (Em-
phasis added)

The Act was plainly intended, as both supporters
and opponents realized and acknowledged, to be in
effect a settlement and compromise of a long-stand-
ing controversy between the States and the Federal
Government as to the ownership and control of the
submerged lands. While it had been held by the
Court that the Federal Government had paramount
rights in such lands and resources, it was universally
acknowledged that the Congress had unlimited
power to dispose of property rights in such lands.
Whether the historic boundaries claimed by the Gulf
States should be sufficient basis for the Congress to
transfer rights to them out to three leagues from
the coast rather than three miles was a matter for
Congress to decide., The issue was clearly drawn in
Congress. The Congress and the President chose to
measure the extent of the transfer to the Gulf States
by their original historic boundaries. This was
a settlement which the Congress and the President
deemed just and proper. It should not now be re-
pudiated. Nothing less than the good faith of the
United States is at stake.
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6. Attorney General Brownell’'s recommenda-
tion as to drawing a line on a map. '

At pages 20 and 246-251 of its Brief, the Govern-
ment refers to statements by Attorney General
Brownell before the Senate Committee on Interior
and Insular Affairs, in which he recommended that
an actual line on a map be drawn fixing the limit of
the transfer to the States. The inference which the
Government apparently wishes the Court to draw
from the failure of the Congress to draw a line on
a map is that Congress made a decision to reject
“the idea of giving those States rights in any specific
area beyond the three-mile limit, deciding instead
to limit all States to their boundaries as they actual-
ly were, not as they had been claimed to be.” (Gov-
ernment Brief, 250-251)

Such an inference from the refusal of Congress
to draw a line on a map would be wholly unjustified.
The practical difficulties of attempting to draw an
accurate line on a map were indicated at the hear-
ings at which Attorney General Brownell testi-
fied. Any line drawn, whether a three-mile line or
a three-league line, would have to be based on a
location of the coast line. Senator Kuchel, in ques-
tioning Attorney General Brownell, pointed out the
fact that this Court, in its decision in the California
case, had stated that “location of the exact coastal
line may involve many complexities and difficulties
. . .7 (United States vs. California, 332 U. S. at 26)
and Senator Kuchel added that “six years after that
decision the question of what constitutes the boun-
dary line of California still remains an open ques-
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tion. A master’s report has finally been made, ob-
jected to, and is still under submission.” (Senate
Interior Committee Hearings on S. J. Res. 13, 83rd
Cong., 1st Sess., 947)

When Attorney General Brownell was testifying
before the House Committee, it was pointed out by
Congressman Willis of Louisiana that the drawing
of a line on the map would require the location of
the coast line (House Judiciary Committee, Sub-
committee No. 1, Hearing on H. R. 2948, 83rd Cong.,
1st Sess., 229) and that the drawing of the map
would “involve delays” which would mean that the
legislation could not be acted on “for a long time to
come.” (Id., 230) Congressman Wilson of Texas
took the position also that the drawing of the map
would cause delay (Id., 234) and probably “require
hundreds of map drawers years to complete the
gigantic job” of tracing the exact location of the
coast line. (Id., 873).

Congressman Celler of New York in explaining
why the House Committee did not follow the sug-
gestion of the Attorney General about drawing a line
on a map, stated in debate in the House of Represent-
atives: (99 Cong. Reec. 2489)

“Mr. Celler: Mr. Speaker, finally the dis-
tinguished Attorney General said: ‘Draw a line
between that which belongs to the States, and
that which belongs to the Federal Government.’
He was rather naive in making that statement,
because every member of the committee objected
and said it would take until kingdom come to
draw any sort of line of that kind. So that tack
was discarded.” (Emphasis added)
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Senator Holland, who sponsored the resolution,
made the following additional explanation based in
part on his understanding that the Attorney General
had withdrawn his suggestion: (99 Cong. Rec. 2621)

“Mr. Holland. Mr. President, I thank the
distinguished Senator from Oregon. I should
like to have my remarks apply not only to the
question just raised by the distinguished Senator
from Illinois (Mr. Douglas), but also to the
question raised by the Senator from Alabama
(Mr. Hill) with reference to a proposal at one
time made by the Attorney General, but, as I
understand, later withdrawn by him. That pro-
posal of the Attorney General was to the effect
that in the passage of legislation like that now
pending the Congress should draw a little red
line on the map surrounding the various States,
and indicate that the legislation applied up to
that red line and not farther.

“The Committee decided, wisely, I believe—
and as the Senator from Florida is not a mem-
ber of the committee he may speak of wisdom
existing within the committee, and the Senator
from Florida also understands that the Attorney
General joins in that opinion—that the drawing
of a red line would not in any way avert trouble,
but, to the contrary, probably would provoke
more trouble, because no right existing in any
State could possibly be diminished by the draw-
ing of such a red line; that if there is a dispute
as to where the boundary of a State runs, it will
necessarily require legal determination and de-
cision by the United States Supreme Court; and
that the drawing of a line would just add an ad-
détional complicating factor.” (Emphasis add-
ed)
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Later during the debate Senator Cordon made a
further statement of why the Committee decided not
to draw a line, saying that this decision of the Com-
mittee was made with the agreement of the Depart-
ment of Justice: (99 Cong. Rec. 1696)

“As to whether it would be better to draw
such an arbitrary line, or to choose another
method that might be evolved by someone else,
I can only say that the line idea was considered
and, with the agreement of the Department of
Justice, was abandoned.” (Emphasis added)

In view of the complexities and difficulties of at-
tempting to draw a line on a map which would be
accurate and conform to the physical facts, it
seems that Congress made a wise decision in not
trying to draw a line on a map and include it in the
bill. The Senators quoted above stated without con-
tradiction that the Attorney General had agreed to
the abandonment of his suggestion. The fact that
Congress did not draw- a line on a map is no indica-
tion whatever that Congress did not intend to trans-
fer rights out to three leagues.

C. The Court need not decide the location of a
national maritime boundary in the Gulf of
Mexico, nor is the decision in this case con-
trolled by foreign policy.

As we have pointed out above, the Submerged
Lands Act does not mention a national boundary
or territorial waters as the outer limit of the area
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within which property rights are transferred in the
Gulf of Mexico. On its face, therefore, the Act does
not require the Court to locate a national maritime
boundary or the limit of territorial waters in order to
determine the areal extent of the transfer of rights by
the Act.

The Act does not limit the transfer of rights to
present State boundaries, but, on the contrary, very
definitely was intended to be a transfer of rights
measured by historic State boundaries. The Court
therefore need not decide the location of the pres-
ent boundaries of the States, because if the boun-
daries of the respective States either at the time
the States became members of the Union, or as ap-
proved by Congress before the passage of the Sub-
merged Lands Act, extended as much as three
leagues from the coast into the Gulf of Mexico, the
Act makes three leagues from the coast the measure
of the transfer of the property rights, irrespective
of where the present State boundaries may be.

1. The transfer of rights to the States beyond
the three-mile line is within the power of Congress.

The Government in this suit does not question the
right and power of the United States to establish
ownership, jurisdiction and control over the sea-
bed and subsoil in the area beyond three miles from
the coast and extending to the outer edge of the
continental shelf, but admits that right and power.
(Government Brief, 109-115, 148, 250) In fact, the
very basis of this suit is the claim that the United
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States owns such rights. These rights have been
established and are asserted by the United States,
irrespective of the fact that they extend beyond
what the Government asserts is the national boun-
dary and the limit of territorial waters at the three-
mile line.

Since the United States owned rights and had
established jurisdiction and control in the area be-
yond the three-mile line, the power of Congress to dis-
pose of property belonging to the United States ex-
tends to the area in controversy and there is no reason
why rights in this area should not be transferred by
Congress to the respective coastal States. That Con-
gress has this power was necessarily decided by this
Court in Alabama vs. Texas, 347 U. S. 272,

The Government concedes

“that the mineral rights which the United States
asserts in the continental shelf could be appor-
tioned between the States and the Federal Gov-
ernment in any way that Congress chose, and
that that apportionment would not concern
foreign policy or foreign nations.” (Govern-
ment Brief, 16)

Later in its Brief, the Government concedes

“that the United States claims control over the
resources of the seabed beyond its maritime
boundary, as far as the edge of the continental
shelf, and that whether such control is to be
exercised by the National Government or by the
States is a matter of domestic distribution of
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powers which does not concern other nations,”
(1d., 148)

and that

“since the United States claims, as against other
nations, the right to control exploitation of the
continental shelf, it could delegate to the States
any portion of such control without regard to
the location of State boundaries.” (Id., 250)

In spite of these admissions as to the power of
Congress, the Government argues that Congress did
not intend to exercise this power beyond the three-
mile limit in the present case. An examination of the
words of the Act and its legislative history, however,
shows that Congress plainly did intend to exerecise its
power to transfer property rights to the States
measured by the States’ historic boundaries and ex-
tending three leagues from the coast in the Gulf of
Mexico, and that Congress deliberately drew the
statute in such a way as to avoid any conflict with
national foreign policy.

2. The Submerged Lands Act was drawn so as
not to conflict, and it does not conflict, with national
foreign policy.

The Submerged Lands Aect is worded so as to show
an intention to dispose of property rights. The lan-
guage used is that normally used in the transfer, re-
linquishment, and confirmation of property rights.

Section 3, paragraph (a), provides in part that
“title and ownership of the lands. .. and the natural
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resources . ..and the right and power to manage,
administer, lease, develop and use said lands and
natural resources. . . are .. . recognized, con-
firmed, established, and vested in and assigned to
the respective States . . .” (67 Stat. 30, 43 U. S.
C. Supp. V, 1311)

Section 3, paragraph (b) of the Act provides in
part that the United States “releases and relinquishes
unto said States . . . all right, title, and interest
of the United States, if any it has, in and to all said
lands, improvements, and natural resources . . .
and all claims . . . for money or damages . . .”
(1d.)

To be doubly sure that the purpose of the Act is
made plain, other clauses expressly retain national
powers, including those over national defense and
international affairs. Section 3, paragraph (d) of
the Act provides that the Act shall not affect the
constitutional authority of the United States in “said
lands and waters” for the purpose of “navigation
or flood control or the production of power, or be con-
construed as the release or relinquishment of any
rights of the United States arising under the consti-
tutional authority of Congress to regulate or im-
prove navigation, or to provide for flood control, or
the production of power.” (67 Stat. 31, 43 U. S. C.
Supp. V, 1311)

Section 6, paragraph (a) of the Act provides that
“the United States retains all its navigational servi-
tude and rights in the powers of regulation and con-
trol of said lands and navigable waters for the
constitutional purpose of commerce, navigation, na-
tional defense, and international affairs, all of
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which shall be paramount to, but shall not be deemed
to include proprietary rights of ownership, or the
rights of management, administration, leasing, use
and development of the lands and natural resources
which are specifically recognized, confirmed, estab-
lished, and vested in and assigned to the respective
States and others by Section 3 of this Act.” (67 Stat.
32,43 U.S. C. Supp. V, 1314)

It is apparent from the terms of the Act that it
was the intention of Congress to transfer property
rights within the area covered by the Act, without re-
linquishing the authority and control of the United
States over commerce, navigation, national defense,
or international affairs.

The legislative history of the Act likewise shows
that it was the intention of the Act to limit the trans-
fer to the States to property rights and the power
of management and control in connection therewith,
without relinquishing the constitutional authority
of the National Government over matters affect-
ing foreign policy.

At the hearings before the Senate Committee, the
State Department was represented by Mr. Jack B.
Tate, Deputy Legal Adviser. In the course of his
testimony, he said: (Senate Interior Committee
Hearings on S. J. Res. 13, 83rd Cong., 1st Sess.,
1053)

“The Department believes that the grant by
the Federal Government of rights to explore and
develop the mineral resources of the Contin-
ental Shelf off the coasts of the United States
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can be achieved within the framework of its tra-
ditional international position.”

In elaborating upon his statement, upon a question

by Senator Jackson as to whether international
obligations would be violated if Congress granted

rights beyond the three-mile limit, Mr. Tate said:
(1d., 1067)

“We have taken the position that whether
this exploration of the seabed is done by the
Federal Government or the State govermwments
s not a matter of international concern, nor is
1t @ matter that, as far as I know, would con-
flict with any of our treaty obligations.” (Em-
phasis added)

In further explanation of the position of the State
Department, Mr. Tate said: (Id., 1068)

“The United States claims the right of ex-
ploration and exploitation of the seabed and sub-
soil out to the extent of the Continental Shelf.
If the United States Congress decides that that
exploitation should be done by the States rather
than the Federal Government, then I would as-
sume that they could transfer that right of ex-
plottation to the States, and the United States
might do that the same for all States or differ-
ently for different States.” (Emphasis added)

As to the right to transfer to the States the
development of the Continental Shelf, Mr. Tate was
asked the following questions and made the following
replies: (Id., 1080)
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“Senator Daniel . . . As far as jurisdiction
and control, whatever sovereignty we have as-
serted, do you feel that the domestic law of our
Nation can apply to it? :

“Mr. Tate. That is correct.

“Senator Daniel. {And that jurisdiction, if
the Congress wants to allow it, jurisdiction for
certain purposes could be given to the States
over that area the same as over lands beneath
their territorial waters?

“Mr. Tate. As far as our international rela-
tions are concerned, I think that is correct.”

It was the purpose of the sponsors of the Joint
Resolution to act within the powers of Congress and
in such a way as to avoid any conflict with foreign
policy. They were of the opinion that they had
done so by Senate Joint Resolution 13, which
contained the terms of the bill as finally enacted.
During the debate on this resolution, Senator
Cordon presented a statement which he had prepared
“in collaboration with other coauthors of the Resolu-
tion and with members of the Committee on Interior
and Insular Affairs.” (99 Cong. Rec. 4382) In pre-
senting this statement, he stated that its purpose was
to show “that the true intent and effect of Senate
Joint Resolution 13 are to establish a policy which is
clearly within the authority of the Congress of the
United States.” (Id.) He stated on the floor of the
Senate that his purpose in presenting the statement
was “In order that every Member of the Senate
might have an opportunity to consider this statement
prior to a final vote on the passage of the resolution
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. . .7 (Id.) The concluding paragraph in this state-
ment reads in part as follows: (99 Cong. Rec. 4385)

“As shown by the evidence furnished by the
State Department and by the Presidential proc-
lamation and Executive order of September 28,
1945, the vesting or establishment of these pro-
prietary rights in the States is a matter of do-
mestic concern and will not interfere with in-
ternational law or present and future inter-
national agreements and obligations, so long as
they are vested or established subordinate and
subject to the constitutional governmental pow-
ers of the national sovereign. That is exactly
what is intended to be accomplished by the terms
of Senate Joint Resolution 13, ...” (Emphasis
added)

Near the close of the debate, Senator Holland
made the following explanation of the purpose of the
Joint Resolution which bore his name: (99 Cong.
Rec. 4096)

“Boundaries are wholly incidental to
the proposed legislation. It is because of that in-
cidentally, that the international question, which
I shall not deal with now, fades into very minor
significance in this matter, because we are hav-
ing to do here with assets, pure and simple, and
not with territorial boundaries. . .” (Emphasis
added)

It is apparent from the legislative history of the
Act that the sponsors of the bill wrote it not
only so that it would be within the constitution-
al power of Congress but also in a manner which
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would not conflict with the foreign policy of the
United States, as stated to the Congress by repre-
sentatives of the Department of State. The argu-
ment of the Government in this case that the Court
must determine the location of the national boun-
dary, and that in deciding this question the Court
must be bound by the declaration of the Secretary of
State, is directly contrary to the plain intention of
Congress and the President to measure the area cov-
ered by the Act on the basis of historic
State boundaries, and thereby to avoid tying the Act
up with the presently highly controversial subject
of the extent of “territorial waters” and the location
of national maritime boundaries.

3. The Act does not depend on the breadth of the
territorial sea claimed by the United States.

We have already quoted in this brief the comment
of the American Law Institute with regard to the
Submerged Lands Act. (Supra, pp. 7-9) That
comment recognizes that the Submerged Liands Act
transfers to States on the Gulf of Mexico “title to oil
and other resources beneath the waters of the Gulf
of Mexico extending nine miles ** from the coast.” It
further concludes that the Act “does not require the
United States to change its traditional position re-
garding the three-mile limit.” While the comment
says that there was some confusion because of the
use of the term “boundaries” as a “criterion for de-
termining whether a state of the United States

11 Tt is clear that nine geographical miles (equal to three
marine leagues) is intended.
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bordering on the Gulf of Mexico should exercise the
jurisdiction over these resources or whether such jur-
isdiction should be exercised by the federal govern-
ment of the United States” the comment says that the
decision of this Court upholding the Act “on the
ground that there was no limitation on the authority
of Congress to dispose of property of the United
States” in Alabama v. Texas, 347 U. S. 272, made it
plain that the Act was not in conflict with the foreign
policy of the United States, although it was recog-
nized that the Act gave to some States rights out to
three leagues from the coast. The conclusion of the
comment, supporting the position here taken by the
States, is as follows: (American Law Institute, Re-
statement of The Foreign Relations Law of the
United States [Tentative Draft No. 2, May 8, 19581,
page 23)

“Construed in this manner, the Act does not
depend on the breadth of the territorial sea
claimed by the United States under internation-
al law.”

The conclusion stated is plainly correct when the
distinction is recognized between the rights in the
submerged lands, which are at issue in this case, and
the considerations which determine a nation’s posi-
tion on the question of the extent of “territorial
waters.” As shown by Secretary Dulles’ letter,
these considerations as to territorial waters include
the rights to prohibit hostilities between foreign ves-
sels, to exclude foreign warships, and to protect com-
merce and navigation by sea and air, within a
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nation’s territorial waters. Conversely, as to the ter-
ritorial waters of other nations, these considerations
include the rights of our sea vessels and aircraft to
freedom of the seas and the air, or the right to free-
dom from exclusion from areas extending unreason-
able distances from the coasts of other nations. (See
Government’s Brief, 342-346.)

On the other hand, the right to explore and
develop the submerged lands and the natural
resources therein, so long as navigation and
commerce are not interfered with, involves ob-
viously different considerations. This is recognized
by the settled policy of this nation to exercise exclu-
sive control and jurisdiction, so far as these rights
in submerged lands are concerned, to the outer edge
of the continental shelf along all of our seacoasts.
Therefore the Court should not allow the reasons for
desiring a narrow belt of “territorial waters” to in-
fluence a decision regarding the apportionment be-
tween the States and the Federal Government of
rights in submerged lands when all agree that this
nation and this nation alone (either through the
States or the Federal Government) will be permitted
to exercise these rights.

4. The Court is not controlled by statements
in the letter of Secretary of State Dulles as to
the effect of foreign policy on the issues to be
decided in this case.

The Government places strong reliance in its brief
on the letter written by Secretary of State Dulles,
arguing that the statements therein are conclusive
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upon this Court. (Government Brief, 120-147.)
The last sentence in the first paragraph of Mr. Dul-
les’ letter shows that he was answering upon certain

assumptions of law which were stated for him by
the Attorney General: (Government Brief, 342)

“You point out that this issue involves the
location of the maritime boundary of the United
States and you request a statement of the posi-
tion of the United States concerning the extent
of its territorial waters, particularly during the
early years of its history.”

It is plain from the sentence just quoted that the
reply of Mr. Dulles to the Attorney General was
based upon certain assumptions which the Attorney
General made for the Secretary of State. These
assumptions are entirely incorrect, because the
decision of the present case does mnot require
the location of the maritime boundary of the United
States nor does it depend upon the position of the
United States concerning the extent of its territorial
waters. It should be noted, moreover, that Mr. Dulles
after stating the assumption made by the Attorney
General never again in his letter refers to a national
“boundary”, and all of his comments are related to
the extent of “territorial waters.”

This Court is not bound by the statement of the
Secretary of State or any other executive official
on the question of law whether the foreign policy of
the United States shall control the decision of this
case. The distinction must be drawn between the
power to determine the foreign policy of the United
States, which is a political function, and the power
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to decide as a matter of law whether the issue before
the Court is a question of domestic rights independ-
ent of foreign policy, which is a judicial function.
In deciding this legal question the Court is not sub-
ject to the dictation of the Secretary of State or any
other executive official. Most emphatically the Court
is not bound to accept statements of the Secretary of
State as to what questions must be decided in this
controversy, particularly when the statements of the
Secretary of State are based upon erroneous assump-
tions regarding the issues before the Court, which
assumptions were made for the Secretary of State
by the Attorney General after the Attorney General
had brought this suit. It would be a truly strange
situation if the attorney for one of the litigants
should be permitted to bind the Court as well
as the opposing parties by making statements of
the issues to be decided, so as to conform to and sup-
port his own contentions.

This Court has previously rejected a contention
made by the representative of the State Department
that foreign policy should control its decision, in de-
termining the geographical application of an act of
Congress. In Vermilya-Brown Company vs. Connell,
335 U.S. 377, the question was the applicability of
the Fair Labor Standards Act to certain employees
on the leasehold of the United States located on the
Crown Colony of Bermuda. In a letter to the Attor-
ney General which is copied in part in a footnote to
the dissenting opinion of Mr. Justice Jackson (335
U.S. 401, footnote 12), the Legal Adviser to the
Secretary of State wrote that he regarded the con-
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clusion of the Court of Appeals as “unfortunate”
and that “such a holding might very well be detri-
mental to our relations with other foreign countries
in which military bases are now held or in which
they might in the future be sought.” This Court
held, however, that while the determination of for-
eign policy is a political function, the Court can prop-
erly decide for itself whether the application of the
statute involved to the area in question would con-
flict with that policy. In affirming the decision of
the Court of Appeals that the statute was applicable
to the leasehold of the United States, located on
Bermuda, this Court said: (335 U. S. 380)

“(1) We shall consider first our power to
explore the problem as to whether the Fair
Labor Standards Act covers this leased area.
Or, to phrase it differently, is this a political
question beyond the competence of courts to de-
cide? Cf. Coleman v. Miller, 307 U. S. 433, 450;
Colegrove v. Green, 328 U. S. 549, 552. There
is nothing that indicates to us that this Court
should refuse to decide a controversy between
litigants because the geographical coverage of
this statute is involved. Recognizing that the
determination of sovereignty over an area is for
the legislative and executive departments, Jones
v. United States, 137 U. S. 202, does not debar
courts from examining the status resulting
from prior action. De Lima v. Bidwell, 182
U. S. 1; Hooven & Allison Co. v. Evatt, 324
U. S. 652.”

It is apparent that the Court in Vermilya-Brown
Company v. Connell, supra, did not consider the
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opinion of the Legal Adviser to the State Depart-
ment as controlling on the question of the “geo-
graphical coverage” of the statute there involved.

The States urge, as the American Law Institute
concluded, that the Submerged Lands Act “does not
depend upon the breadth of the territorial sea claim-
ed by the United States under international law.”
The States submit that any considerations of foreign
policy are not controlling, because the controvery is
a domestic dispute over property rights, and the
Court need not decide the location of a national boun-
dary in determining the rights of the Gulf Coast
States under the Submerged Lands Act.

Moreover, the applicable foreign policy in this case
has been decided against the government’s conten-
tion by the political branches of the national govern-
ment. The Congress by passing the Submerged Lands
Act and the President by approving it determined
that there is nothing in the nation’s foreign policy
that prevents a transfer of rights to the Gulf Coast
States beyond three miles from the coast. This was
a considered determination of the political questions
involved by the political branches of the government
which is binding on the Court. Representa-
tives of the State Department testified before
Congress that no embarrassment in foreign af-
fairs would come from the apportionment of rights
and powers between the Federal Government and the
States as provided in the Submerged Lands Act.
(Supra, pp. 52-54) Congress accepted, and the
President’s support and approval of the Act con-
firmed, this view. No letters from the State Depart-
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ment should be permitted now to veto or reverse this
deliberate decision on foreign policy by the political
branches of the government.

D. The Submerged Lands Act does not require
that the boundaries of the respective States as
they existed when the States became members
of the Union or as approved by the Congress
should have been consistent with the foreign
policy of the United States as declared by the
State Department or recognized under inter-
national law at such times.

There is nothing in the Submerged Lands Act that
requires that the “boundaries” of the States, as de-
fined in the Act, should have been consistent with
the foreign policy as declared by the Secretary of
State of the United States at such times or that such
boundaries should have been recognized by interna-
tional law, to whatever extent international law
might have been settled at such times.

While we believe that the Government is incor-
rect in saying that the United States has followed a
uniform and unvarying policy with reference to a
national boundary and the extent of its territorial
waters, the States submit that it is unnecessary for
the Court to go into these questions, because the Sub-
merged Lands Act fixes a measure of the transfer
of property rights therein on bases which are inde-
pendent of any considerations of international law,
either as accepted by the State Department of the
United States or as generally recognized throughout
the world.
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It seems entirely clear that, as to the boundaries
which were approved by the Congress prior to the
enactment of the Submerged Lands Act, all that
Congress had in mind was that such approval should
be shown. If Congress approved the boundary, either
expressly or by implication, it was the intention of
the Submerged Lands Act that such approval would
conclude the matter here at issue. There is no rea-
son to think that Congress intended that its approval
would be effective only if the approved boundary con-
formed to the views on international law of the State
Department of the United States at or about that
time. Much less could it be thought that Congress
intended that its approval would be effective only if
the boundary it approved conformed to the views on
international law of text writers, publicists, or diplo-
mats who, in defending the position of their countries
on specific issues, took particular positions regarding
the permissible extent of maritime boundaries and
territorial waters.

Congress furnished definite and easily applicable
tests for determining the measure of the transfer of
rights which was effected by the Submerged Lands
Act. Where a State’s boundary was provided at more
than three miles by its laws or constitution prior to
or at the time it became a member of the Union, or
where such a boundary has been approved by Con-
gress, then that boundary is the measure of the
transfer of property rights. In any case, of course,
the transfer by the terms of the Act was not to ex-
tend more than three leagues from the coast into the
Gulf of Mexico. Congress had no intention of re-
quiring the establishment of the ‘“validity” of the
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boundary in either case on the basis of international
law, as proclaimed by the State Department or as
recognized by nations generally.

The States need only show that prior to or at
the time they became members of the Union, their
constitutions or laws provided for boundaries of
more than three miles or that such boundaries other-
wise “‘existed” at that time, or that such boundaries
were ‘“approved” by Congress before the passage of
the Submerged Lands Act. They do not have to meet
other requirements not included in the Act. They do
not have to show that such boundaries, as they “ex-
isted” or were “approved,” were “actual” or “actual
legal” boundaries or “actual political” boundaries or
boundaries “as they existed for the purpose of ordi-
nary political jurisdiction,” as contended by the Gov-
ernment, (Government Brief, 58, 148) if by those
phrases it is meant that such boundaries had to con-
form to the view on the proper extent of territorial
waters then proclaimed by executive officials of the
United States or by other nations in general.

The Government’s attempt to tie the determination
of the States’ historic boundaries to foreign policy
with respect to territorial waters in order to limit
the transfer of property rights to the States to three
miles is particularly far-fetched when even the Gov-
ernment concedes that “foreign nations are not con-
cerned with the outcome of the actual controversy
between the United States and the States.” (Govern-
ment Brief, 148-149) Since the Government con-
cedes that foreign nations are not concerned, alleged
considerations of foreign policy or international law
should not be permitted to override the obvious pur-



—66—

pose of the Congress and the President to give by this
Act recognition to the historic boundaries of the
States by measuring the rights in the continental
shelf transferred to the States on the basis of
these boundaries and thereby settling a controversy
that had occupied major parts of several sessions of
Congress. «

This was a matter which all concede was with-
in the power of Congress, with Presidential ap-
proval, to settle as it thought best. There were dif-
ferences of view in and out of Congress as to what
would be wise to do, but Congress and the President
have decided that this is the way the controversy
should be settled. This settlement ought not be upset
now on the basis of considerations of foreign policy
that, even by the admission of the Government, will
not be affected one way or the other by what this
Court decides as to whether the Federal Government
or the States shall have judgment for the rights
actually in issue in this case.
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II.

If international law and a mnational boundary
should be considered, they support, rather than deny,
the validity and existence of State Boundaries at
three leagues in the Gulf of Mewico.

The preceding part of this brief is based upon the
proposition that under the Submerged Lands Act
the States’ historic boundaries are the measure of the
grant and transfer by Congress to the States which
this Court upheld in Alabama v. Texas, 347 U. S.
272. On this basis there is no need to consider what
effect international law might have upon the intent
of the Congress in making the transfer or the loca-
tion of the national boundary.

However, if either international law or the location
of the national boundary is relevant for any pur-
pose, the result is to support rather than to destroy
the intent of the Congress to transfer to the Gulf
Coast States all the submerged lands within their
historic or Congressionally-approved boundaries.

A. There was no established international law
fixing a maximum three-mile seaward limit
during the relevant periods.

1. Universal acceptance by independent states
18 a prerequisite of international law.

A fundamental postulate of all international law
is that the prineciples composing it have won universal
acceptance by all civilized nations. All theories of the
law of nations assume the existence of sovereign
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independent states bound only by their consent. The
requisite consent of a nation must be evidenced by its
express agreement or by a course of conduct from
which its consent may be clearly implied. History
demonstrates that neither by express agreement nor
by any universally accepted rule of customary law
have the nations of the world ever agreed upon the
maximum extent of the territorial sea. Until such a
rule is accepted, each nation retains its freedom to
determine its own limits. Under these circumstances,
the burden of proving that this freedom has at any
time been curtailed rests upon the party asserting
that fact.

Facing this burden, the Solicitor General contends
that no Gulf state could have a boundary located
more than three geographical miles from its coast
because such a boundary would contravene positive
rules of international law.” The Government says:

“If the Act does not ‘prejudice’ State claims of
three-league boundaries, neither does it immun-
ize them from the Government’s contention that
such boundaries have never had any validity
under international law and the law of the
United States.” Government Brief, 104.

In doing so, the Solicitor General does not distinguish
between the concepts of the limit of territorial waters
or the marginal sea and the concept of maritime
boundaries. He cites authorities relating to the extent
of territorial waters on the marginal sea as conntrol-
ling on the location of maritime boundaries. In fact,
the two concepts should be distinguished. However,

2 Point 1, Government Brief, 27-151.
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even the authorities relating to territorial waters and
the marginal sea do not fix a maximum seaward limit
of three miles.

It is not clear whether Government’s counsel is
speaking of general international law or merely the
State Department’s recent and unilateral efforts
to establish a comprehensive three-mile limit. How
the State Department may have interpreted inter-
national law, and how it may have chosen to apply
that interpretation in its dealings with other nations,
is no more than evidentiary of the content of general
international law and must be weighed with corres-
ponding evidence of the contemporary understanding
of other independent nations. As Chief Justice Mar-
shall, speaking for this Court, said in The Antelope,
10 Wheat. 66, 122:

“No principle of general law is more univer-
sally acknowledged, than the perfect equality of
nations. Russia and Geneva have equal rights.
It results from this equality, that no one can
rightfully impose a rule on another...As no
nation can prescribe a rule for others, none can
make a law of nations; ... "”

This was reiterated by the Court in The Scotia, 14
Wall. 170, 187:

“Undoubtedly, no single nation can change
the law of the sea. That law is of universal
obligation, and no statute of one or two nations
can create obligations for the world. Like all the
laws of nations, it rests upon the common con-
sent of civilized communities. It is of force, nof
because it was prescribed by any superior



power, but because it has been generally accept-
ed as a rule of conduct.”

For stronger reason, later unilateral assertions of
the State Department can not be regarded as estab-
lishing general international law as it existed at the
dates relevant to this controversy.

Both the requirement of universal consent and the
effect of failure to prove its existence (even in the
presence of some unilateral assertions) appear in
the recent judgment of the International Court of
Justice in the Anglo-Norwegian Fisheries case:

“, .. it must therefore be taken that that Gov-
ernment [United Kingdom] has not abandoned
its contenion that the ten-mile rule [for determ-
ining width of bays] is to be regarded as a rule
of international law.

“In these circumstances the Court deems it
necessary to point out that although the ten-mile
rule has been adopted by certain States both in
their national law and in their treaties and con-
ventions, and although certain arbitral decisions
have applied it as between these States, other
States have adopted a different limit. Conse-
quently, the ten-mile rule has not acquired the
authority of a general rule of international
law.” Fisheries case (United Kingdom v. Nor-
way) Judgment of December 18, 1951; 1. C. J.
Reports 1951, at p. 131.*

The same universal consent rule was uniformly

*In the pages to follow emphasis is supplied unless
otherwise noted.
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applied by the Permanent Court of International
Justice:

“Now the Court considers that the words
‘principles of international law,” as ordinarily
used, can only mean international law as it is
applied between all mations belonging to the
communilty of States...In these circumstances
it is impossible—except in pursuance of a def-
inite stipulation—to construe the expression
‘principles of international law’ otherwise than
as meaning the principles which are in force be-
tween all independent nations and which there-
fore apply equally to all of the contracting Par-
ties.” Case of S. S. “Lotus,” P. C. L. J., ser. A,
No. 10 (1927), pp. 16-17.

While it is true that for many years the United
States Department of State has unsuccessfully ad-
vocated the establishment of a rule of international
law limiting the territorial sea for many purposes
to three miles* this limit is not now and never has

13 The fact that the issue of extent has been continuously
debated is itself proof that the three-mile limit has never
crystalized into a rule of international law. The failure of
the Hague Codification Conference in 1930 and the similar
failure of the recent Geneva Conference to reach any agree-
ment at all on the width of the territorial sea is conclusive
proof that the point debated during 1810-1870 is still un-
decided. See Resolution 1, Sec. B, Final Act, Hague Con-
ference for the Codification of International Law, League
of Nations Document V. 1930, v. 7; 3 Gidel, Le droit in-
ternational public de la mer 141-147 (Paris, 1934) ; New
York Times, April 26, 1958, p. 32. At the recent Geneva
Conference the United States was willing to abandon this
contention and to agree upon a six-mile territorial sea to be
fixed through treaty-making processes of the United Na-
tions. New York Times, April 16, 1958, p. 1. The Secretary of
State, as directing authority over the United States delega-
tion at Geneva, thus recognized the freedom of choice of
maximum limit still open under the law of nations.
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been established by universal acceptance as a positive
rule of international law.** It was not seriously men-
tioned by the United States as a maximum limit until
long after the Gulf Coast States became members of
the Union.” Even those nations advocating the
adoption by all nations of such a rule recognize
special situations in various parts of the world which
are exceptions to the claimed general rule.

2. No maximum ‘extent for the territorial
sea had achieved universal acceptance at
any of the relevant dates.

The dates relevant to this controversy are estab-
lished by the Submerged Lands Act itself. Section
2(a) (2) of the Act speaks of “the boundary line of
each such State where in any case such boundary
as it existed at the time such State became a member
of the Union, or as heretofore approved by Congress,
extends . .. into the Gulf of Mexico beyond three geo-
graphical miles...” 67 Stat. 29. Section 2(b) defines
“boundaries” to include the seaward boundaries of a
State “ . . . as they existed at the time such State
became a member of the Union, or as heretofore ap-
proved by the Congress . . .” 67 Stat. 29.

The statute points to specific events with respect
to each Gulf State. In an orthodox trial questions of
international law would be established by the testi-
mony of expert witnesses. In this case, Professor

14 3 Gidel, Le droit international public de la mer 141- 52
(Paris 1934).

1 See pp. 122-28, infra.
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Louis B. Sohn* of the Harvard Law School and Pro-
fessor Stefan A. Riesenfeld,® of the University of
California School of Law, two of the leading author-
ities on international law at the present time, have
each, at the request of the States, studied this matter
and prepared separate extensive memoranda on the
subject which are attached as exhibits to this brief.
Professor Sohn says:

“It is a recognized principle of international
intertemporal law that ‘a juridical fact must be
appreciated in the light of the law contemporary
with it, and not of the law in force at the time
when a dispute in regard to it arises.” . . .

“,..1In the present case, the legal validity of
the acts of the Gulf States by which their bound-
aries were extended into the Gulf of Mexico
would have to be evaluated in the light of the
rules of international law which existed in the
first half of the nineteenth century. The prob-
lems should be apporached in the same way and
by the same method as the Supreme Court or an
international court would have approached them
if it had to decide the issue in the very year in

16 Professor Sohn, Professor of Law at Harvard, was
formerly legal officer in the Secretariat of the United Na-
tions, where he edited the Laws and Regulations on the Re-
gime of the High Seas (two volumes published in the
United Nations Legislative Series, 1951-52) ; editor of
Cases on World Law (1950) and Cases on United Nations
Law (1956).

1sa Professor Riesenfeld is Emanuel S. Heller Professor of
Law at the University of California, Berkeley, the author of
Protection of Coastal Fisheries under International Law
(Carnegie Endowment for International Peace, Monograph
No. 5, 1942), and of numerous articles on international and
comparative law in German and American legal periodicals.
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which the crucial events transpired, i.e., 1812,
1817, 1819, 1836, 1845, or 1868, as the case may

be.

“Consequently, in trying to decide upon the
validity or not of each State act, one has to de-
termine first what was the rule of international
law applicable to that act at the time that act
was enacted or approved. Later authorities can
be used only when it is clear that there has been
no change either in the rule or its scope, or
where a later authority has dealt with the mat-
ter from the point of view not of its own time
but in a historical manner, in the light of the
rules of the period in which the relevant facts
occured.” Exhibit I, 148-50.

The Government apparently recognizes the applic-
ability of this principle.”

By 1790, it was settled international law that a
portion of the sea bordering the coast was “territo-
rial” in the modern sense. Coastal states possessed
both sovereignty (imperium) and ownership (do-
minium) within the area, subject only to the rights
of innocent passage.”® There was disagreement then
as to the extent of imperium and dominium even as

17 Government Brief, 13.

18 Sea Summary of Opinions of Jurists and Publicists,
1670-1950, Appendix pp. 18-50, Brief for the State of Texas
in Opposition to the Motion for Judgment, United States v.
Texas, No. 13, Original, October Term, 1949. A complete
Summary of such opinions to 1950 appears in 3 Baylor Law
Rev. 267-311. See also: Daniel, Sovereignty and Owner-
ship in the Marginal Sea, Forty-fourth Conference, Inter-
national Law Association, Copenhagen, 1950.
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there is today.” But there was no substantial dispute
concerning the rights that the coastal states possessed
in the adjacent territorial sea. The correctness of the
foregoing statements is established by the treaties,
diplomatic correspondence, and the writings of publi-
cists of all nations; particularly relevant statements
are quoted below.” Professor Riesenfield in his memo-
randum traces the evolution of international law re-
lating to jurisdiction over the maritime belt from the
pre-Grotian era through Eighteenth century theory
and practice and the development during the begin-
ning of the Nineteenth Century. See Exhibit II,
197-218.

1 Ag witness the course of the recent United Nations

conference on the law of the Sea, Geneva, February-April,
1958.

20 Bynkershoek clearly stated the theory in 1702:

“I should think, therefore, that the possession of a mari-
time belt ought to be regarded as extending just as far as
it can be held in subjection to the mainland; for in that
way, although it is not navigated perpetually, still the pos-
session acquired by law is properly defended and maintain-
ed; for there can be no question that he possesses a thing
continuously who so holds it that another can not hold it
against his will. Hence we do not concede ownership of a
maritime belt any farther out than it can be ruled from the
land, and yet we do concede it that far; for there can be no
reason for saying that the sea which is under some one
man’s command and control is any less his than a ditch in
his territory.” De Dominio Maris Dissertatio, c. I1.

Lampredi, an Italian, wrote in 1776 as follows:

“Where a nation has dominium [dominio] it also has im-
perium [impero] . . . When it is asked whether any part
of the sea which washes my coasts or which is surrounded
on all sides by my territory can be subjected to my domin-
ium and imperium, we concede that this can be done; since
with regard to parts [of tlie sea] nearly all of the argu-
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Secretary Jefferson himself admirably summar-
ized the situation when he wrote to the French Min-

ments advanced against the dominium of the sea taken as
a whole fall to the ground. . . . On the extent of imperium
and dominium of a coastal nation over the sea, the opinions
of the jurisconsults are various. To us it seems that any
nation can occupy that part of the sea around its coast the
use of which is necessary and which is considered necessary
to defend the shores and territory, just as we have said. . ..
The part of the sea which is occupied by a nation is held as
its territory and hence is under its imperium and domin-
ium.” Juris Publici Universalis sive Juris Naturae et Gent-
tum Theoremata, 31, 59-61, 63-65, 71.

In 1778, in an article entitled “Sea” in the Dictionaire
universel raisonne de justice naturelle et civile, (Felice ed.
1778), Vol. IX, pp. 226-227, it is said:

“The various uses of the sea near the coast make it very
susceptible to ownership. . . .

“ . .. These parts of the sea thus subject to a nation
are included in its territory; . . .

“It is not easy to determine up to what distance a nation
can extend its rights over the sea which borders it. . . . the
only reasonable thing that can be said is that, in general,
the power of the State over the neighboring sea goes as far
as is necessary for its safety and [as far as] it can make
it respected, since, on the one hand, it cannot appropriate
for itself a common thing; like the sea, except to the extent
that it [the nation] needs it for some legitimate end, and,
on the other hand, it would be a vain and ridiculous claim
to appropriate for oneself a right which one was in no
position to enforce.”

The Italian Ferdinando Galiani wrote in 1782:

“Finally, it is well established that the edge of the open
sea which washes the shore of the land belongs to and is
regarded as incorporated with the territory, and forms a
part of it. But opinion and practice on the extent of this
so-called mare territoriale have varied in different centuries.

“The safest thing seems to be that on straight-line coasts,
territory extends out in the water as far as the greatest dis-
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ister Genet in 1790:

“Sir:

“I have now to acknowledge and answer your
letter of September 13, wherein you desire that
we may define the extent of the line of territor-
ial protection on the coasts of the United States,
observing that Governments and jurisconsults
have different views on this subject.

“It is certain that, heretofore, they have been
much divided in opinion as to the distance from
their sea coasts to which they might reasonably
claim a right of prohibiting the commitment of
hostilities. The greatest distance, to which any
respectable assent among nations has been at
any time given, has been the extent of the human
sight, estimated at upwards of twenty miles,
and the smallest distance, I believe, claimed by
any nation whatever, is the utmost range of a
cannon ball, usually stated at one-sea-league.

tance to which a battery installed on land can reach with
shell or bombs with effective power. Truly, in accordance
with the principles of commonly accepted law, we can call
territory all the space up to where the magistrates and pub-
lic officers can, with the coercion derived from the force
entrusted to them, impose the orders of their sovereign.

“However, I am unable to find any public treaty in which
this distance has been steadly determined; .. .” Dei
Doveri dei Principi Neutrali 321 (Milan 1782).

See 2 Guenther, Europdisches Volkerrecht in Friedens-
zeiten 49 (Altenburg, 1787) ; Rartens G. F. Von, Précis du
droit des gens moderne de ’Europe 186~ 187, Gottingen,
1789). Similar citations can be multiplied, but they are all
in agreement.



—T8—

Some intermediate distances have also been in-
sisted on, and that of three sea-leagues has some
authority in its favor. The character of our
coast, remarkable in considerable parts of it for
admitting no vessels of size to pass near the
shores, would entitle us, in reason, to as broad
a margin of protected navigation, as any nation
whatever. Not proposing, however, at this time,
and without a respectful and friendly communi-
cation with the Powers interested in this naviga-
tion, to fix on the distance to which we may ul-
timately insist on the right of protection, the
President gives instructions to the officers, act-
ing under his authority, to consider those here-
tofore given them as restrained for the present
to the distance of one sea-league or three geo-
graphical miles from the sea shores. This dis-
tance can admit of no opposition, as it is recog-
nized by treaties between some of the Powers
with whom we are connected in commerce and
navigation, and is as little or less than is claim-
ed by any of them on their own coast.” 1 Ameri-
can State Papers (Class I— Foreign Relations)
183 (Lowrie & Clarke ed. 1832).

The division of opinion as to the extent of the ter-
ritorial sea continued throughout the period embrac-
ing the relevant dates® and indeed has continued un-

2t Correspondence between France and Great Britain,
1824-26, 2 H. A. Smith, Great Britain and the Law of Na-
tions, 144-64 (London, 1935) ; Correspondence, Russia and
Great Britain, 1836-37, F. 0. 181, Embassy & Consular
Archives, Correspondence Russia 80, 1829-37; Pinheiro
Ferreira, Compendio de derecho piblico y externo 94 (Lima
n. d.); Bowyer, The English Constitution 44 (London,
1841) : 1 Riquelme, Elementos de derecho piublico inter-
nacional 209 (Madrid, 1849) ; Heffter, Das Ewuropiiische
Violkerrecht der Gegenwart 139, note 6 (3rd ed. Berlin,
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til the present time. Illustrative of the continuing
differences is the reply of Count Nesselrode in 1837
to a British claim that three miles was the maximum
limit of territorial jurisdiction:*

“But as to the limits to be set for exercising
this jurisdiction, the principles set down in your
note of January 13 are such, my dear Count,
as to justify a number of objections on the part
of the Imperial Cabinet.

“In the first place, as for the distance of three
miles established by English legislation, can this
be considered a universal principle, authorized
by the Law of Nations? We are far from agree-
ing with this opinion. In fact, if one refers to the
authority of the legal writers, one becomes con-
vinced that there has never existed any general
rule for determining the jurisdiction that any

1855) ; Pinheiro Ferreira, Notes to an edition of Vattel, Le
Droit des Gens 262-63 (Paris, 1856) ; G. F. de Martens,
Précis du Droit des Gens Moderne de UEurope, note pp.
144-45 (Vergé ed., Paris, 1858) ; 1 Saripolos, Ta tun eonon
en eirint kai en polemo nomima 173 (Athens, 1860); 1
Cauchy, Le droit maritime international 150 (Paris, 1862) ;
Huhn, Vilkerrecht 71 (Leipzig, 1864) ; Del Bon, Institu-
ztoni del Diritto Publico Internazionale 83 (1868).

22 Apparently the genesis of Great Britain’s assertions
that three miles was a maximum limit of territorial juris-
diction was in the Channel Oyster Fishery dispute with
France in 1824. History shows that Great Britain was will-
ing to concede a two-league limit to France in accordance
with the latter’s domestic laws until it was discovered that
the bulk of the oyster beds lay between three and six nauti-
cal miles off the French coast. Only then did the British
raise their three-mile maximum contention. See the original
document reprinted in 2 H. A. Smith, Great Britain and the
Law of Nations, 144-164 (London 1935).
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Power whatever has the right to exercise
over the seas off its coasts. Some extend this
right to 60 miles out, to the visible horizon, to
three leagues; while others claim that its limit
is restricted to mere cannon-range.

“On the other hand, if one consults the trans-
actions previously signed between various
Powers, one still finds proof of the same diver-
sity of opinion, of the same uncertainty of
principle on this question: take for example the
Treaty of Paris of 1763, which fixed free fish-
ing rights in the Gulf of St. Lawrence at 3
leagues from the British coasts and at 15
leagues from Cape Breton; or else take the
agreements signed by England concerning the
Slave Trade, which extended over a zone of 20
leagues repressive measures brought to bear on
this traffic.

“Finally, if one invokes the authority of the
legislation of specific nations, one becomes con-
vinced that there is an equal lack of general
agreement which might authorize an obligatory
principle for all Powers in all places. On the
contrary, it will be seen that each Government
has reserved for itself, by its own authority and
[free from any outside pressure] (sans con-
trole), its power to legislate on this matter, ac-
cording to its interests and as it sees fit.

“But if there is one principle on which legal
writers and Governments have always agreed,
it is that each State has the right and the duty
to be guided first and foremost by the demands
of its own security.” Letter dated March 9, 1837,
Nesselrode to Durham, British Foreign Office
Records, Embassy and Consular Archives,
Russia, F.0. 181, Correspondence 120, 1835-
1838, Notes from Ministers.
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Other similar controversies have occurred through
the years.” A careful observer of state practice, writ~
ing in 1937, a hundred years after Nesselrode, said:

“Our investigations show that no sovereign
State has fixed its maritime territorial limits
after having consulted other States. They have
all done so by virtue of their own authority. The
fact does not alter the sovereign character of
their decisions. Any sovereign state will, as
a matter of course, in its practical politics pay
regard to eventual conflicts of interest which
may arise as a consequence of its sovereign
right. But this applies to all matters affecting
the community of states, not only the problem
of territorial waters; and each state decides for
itself the influence such regards shall have upon
its own act.” Meyer, The Extent of Jurisdic-
tion in Coastal Waters 516 (Leiden, 1937).

This freedom of choice possessed by the independent
nations of the world has resulted in a variety of
domestic statutes fixing territorial jurisdiction,* but
all efforts to secure universal international agree-
ment upon a maximum limit have been unsuec-
cessful. Near the turn of the last century, and
long after the Gulf States became members of
the Union, the United States joined Great Brit-
ain (both being primarily motivated by national
interest in fishing) in endeavoring to obtain the

28 One such controversy, between Great Britain and Nor-
way, extended from the 18th Century until 1951 when the
International Court of Justice concluded it adversely to
Great Britain in the Anglo-Norwegian Fisheries case.

2¢ See Laws and Regulations on the Regime of the Terri-
torial Sea, U. N. Doc. ST/LGT/SER. B/8, passim.



acceptance by other states of a maximum three-
mile limit of territorial waters. Both countries
continued to recognize exceptions to their claimed
general rule. However, the replies of Governments
to the questionnaires sent out by the Preparatory
Committee of the League of Nations™ and by the In-
ternational Law Commission of the United Nations,*
as well as the failure of both the Hague and Geneva
Conferences to reach any agreement at all on the
width of the territorial sea are conclusive proof that
opinion remains divided just as it was when Jeffer-
son wrote 165 years ago.

Professor Maurice Bourquin®* writing in 1952
has admirably summarized the situation:

“The delimitation of the maritime domain of
the State is one of the most confused, the most
uncertain parts of international law. ‘On this
question there reigns a frightful chaos,” declar-
ed Dr. Schiicking at the [Hague] Codification
Conference of 1930. At that time it was hoped
that a little order might be introduced into [this
matter] by means of agreement. But this hope

25 Replies Made by the Governments to the Schedule of
Points in Bases of Discussion Drawn up for the Confer-
ence by the Preparatory Committee Volume II, Territorial
Waters, League of Nations Pub. C. 74. M. 39. 1929. V.

26 Comments by Governments on the Provisional Articles
Adopted by the International Law Commission at its Sev-
enth Session in 1955, U. N. Document A/CN. 4/99, and
Add. 1 to 9, reprinted in 2 Yearbook of the International
Law Commission 1956, 37-101.

262 Maurice Bourquin, Professor at the University of
Geneva and at the Institute Universitaire de Hautes Etudes
Internationales; Lawyer for the Norwegian government in
the case on fisheries.
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was disappointed; and it can be asserted that,
far from doing away with the abscurities of the
law in force, the Conference, in the last an-
alysis, only made them more serious, by placing
in greater relief the profound disagreement in
the practice of the States,

“Since that time, the situation certainly has
not been clarified. Certain traditional concepts
which, in 1930, still enjoyed broad influence are
today outmoded by the needs of international
society.”*®

Any unbiased examination of available sources of
international law thus conclusively establishes that
there is no basis for the Government’s claim that at
any of the relevant dates there was any universally
accepted rule of international law limiting the ex-
tent of a nation’s territorial jurisdiction to three
geographical miles. This has simply remained an
area in which no binding rule has evolved, and each
nation remained at the relevant dates, even as it
now remains, free to choose its own limit based up-
on the principle of reasonableness which, as Profes-
sor Sohn says, has depended “on the circumstances
of each case and on the spirit of the times.” Exhibit
I, 154.

To summarize, the States feel that the Government
is completely in error in asserting that the body of civ-
ilized nations have ever agreed to a positive rule of
international law limiting territorial sovereignty to
three miles at sea.

26b Bourquin, “La Portée Générale de ’Arrét Rendu le 18
Décembre 1951 Par La Cour Internationale de Justice Dans
PAffffaire Anglo-Norvégienne des Pécheries,” 22 Nordisk
Tidsskrift for International Ret og Jus Gentium: Acta
Scandinavica Juris Gentium 101 (1952).
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3. Three leagues was an accepted limit of the
territorial sea, recommended by publicists
and used by mations.

An examination of the general law of nations
shows that there is no basis for a claim that, at the
relevant dates, international law prevented a nation-
state from fixing a general seaward limit of territor-
ial jurisdiction three leagues or six leagues from land.
Such jurisdiction more than three miles into the Gulf
of Mexico and elsewhere was recognized as reason-
able, was recommended by many publicists, and was
employed in treaty practice. There was no uniform
usage which prevented or conflicted with it. In the
society of nations of that day, with no supranational
authority, a three-league or six-league boundary of
territorial jurisdiction in the Gulf of Mexico was en-
tirely proper in the absence of any developed inter-
national custom to the contrary.

One of the strongest items of evidence that three
miles had not become fixed as a maximum jurisdie-
tional limit is found in the fact that three leagues
had much authority in its favor. Long before Jeff-
erson, publicists of many nations advocated three
leagues as a proper extent of national territorial jur-
isdiction. These recommendations continued without
regard to the range of cannon until well after 1870.

Three leagues was used in the treaty practice of
states from 1763 to 1899.

Exhibit IV to the Brief of the State of Texas
contains a list in chronological order for the period
1763 to 1890 of numerous references to three
leagues as a proper limit of the territorial sovereign-
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ty and ownership of the coastal states and the use
of that limit in the treaty practice of various states.
Representative examples of these statements of pub-
licists and of this national practice follow:

In the Treaty of Paris, 1763, it was agreed that
“the subjects of France do not exercise the said Fish-
ery but at the distance of 3 leagues from all the coasts
belonging to Great Britain...” 1 British and For-
eign State Papers 422-23.

In 1779 the United States Ministers to Great
Britain were instructed that American fishermen
were not to be prevented from fishing “excepting
within the distance of three leagues of the shores of
the territories remaining to Great Britain at the
close of the war. . . .” 3 Wharton, The Revolution-
ary Diplomatic Correspondence of the United States
303 (1889).

On December 4, 1781, the Continental Congress of
the United States passed an ordinance establishing
what captures on water were lawful:

“ . .. from and after the first day of March,
in the year on thousand seven hundred and
eighty-two, all goods, wares and merchandise of
the growth, produce and manufacture of Great
Britain, within three leagues of the coasts and
destined to any port or place of the United
States, in any ship or vessel belonging to the
citizens of the said States, or the subjects of any
neutral power, shall be liable to capture and
condemnation. . . .” 21 Journal of the Conti-
nental Congress 1153 at 1154 (Library of Con-
gress ed. 1912).
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In a letter to Edmund Pendleton, of January 8, 1782,
Madison refers to this ordinance, mentioning the
fact that in it “a clause was inserted exposing to
capture all merchandise produced in Great Britain,
if coming into these States, and within three leagues
of the coast, although the property of a neutral
nation.” 1 Writings of James Madison 167 at 169
(Hunt ed., 1900).

In 1781, Pfeffel wrote “In this regard one dis-
tinguishes the high sea from that which washes the
coasts of a nation: the first is absolutely free to all
nations; the second is deemed to be a part of the
territory which it adjoins; this presumption is based
on the voluntary law of nations, which has establish-
ed the rule of three leagues.” Principes du droit
naturel, Bk. III, ¢. IV., p. 56 (Colmar, 1781).

In the more than 22 editions of Paley, Moral and
Political Philosophy published from 1785 to 1860 in
English, French, and German, there appears: “What
is necessary for each nation’s safety, we allow; as
their own bays, creeks, and harbours, the sea con-
tiguous to, that is, within cannon-shot, or three
leagues, of their coast; and upon the principle of
safety....” (1785 ed., p. 79).

Jefferson, writing to Genet in 1793, said, “Some
intermediate distances have also been insisted on, and
that of three sea-leagues has some authority in its
favor.” 1 American State Papers (Class 1, Foreign
Relations) 183.

In 1844, Massé noted “A great number of treaties
fix this distance at three leagues.” Le Droit Com-~
merical dans ses rapports avec le Droit des Gens 114
(Paris, 1844).
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Esteban de Férrater, writing in 1842, said, “The
sea belongs to the State which it washes only so far as
a distance of three leagues measured by a line paral-
lel to the coast.” 2 Cddigo de Derecho Internacional
151 (Barcelona, 1846).

De Bacardi’s Diccionario del Derecho Maritimo de
Espania, 515 (Barcelona, 1861), under the heading
“Mar” (Sea) says, “The result of the above-mention-
ed controversies accepted by all nations is that the
sea which washes its coasts is considered the property
of a State to the distance of three leagues in a line
parallel to the same [coast]. This is the opinion and
principle most widely received though some authors
favor the farthest range of cannon shot from the
farthest promontory, others the distance of a marine
league and others the visible horizon.”

Manuel Maria Madielo wrote in 1874: “The doc-
trine, initiated by England and the United States, of
considering as national waters not only those falling
within the marine league, or 5,000 metres, mention-
ed, but also the waters included between the salient
points of the coasts, has nothing in it contrary to the
govereignty of independent states; but it would be
clearer, more precise and more expeditious to accept
as maritime territorial waters those included be-
tween low tide on the coast and three leagues off-
shore ; without distinction of capes or promontories
which exposes one to arbitrary decisions in the appli-
cation.” Tratado de Derecho de Jentes, Internacional,
Diplomatico i Consular 47 (Bogota, 1874).

In the treaty between Mexico and Guatemala of
September 27, 1882, the boundary line between the
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two republics was described as commencing “from
a point in the sea three leagues distant from the up-
per mouth of the River Suchiate.” Foreign Relations
of the United States, 1883, p. 649; House Exec. Doc.
48th Cong., 1st Sess. Cong. Series 2181.

China and Mexico concluded a treaty on December
14, 1899, by which they agreed to consider “a dis-
tance of 3 marine leagues, measured from the line
of low tide, as the limit of their territorial waters
for everything relating to the vigilance and enforce-
ment of the Custom-house Regulations and the neces-
sary measures for the prevention of smuggling.” 92
British and Foreign State Papers 1057.

Three leagues thus was an accepted limit of a
state’s territorial sea, recommended by publicists
and used by nations. The Government’s contention is
incorrect that during the period 1812-1870 there ex-
isted at any time a positive rule of international law,
uniformly understood and uniformly applied by all
states, which restricted a coastal state to a maximum
limit of three geographical miles.

B. Geographically and historically the Gulf of
Mexico presents a special situation in which a
three league boundary has been recognized and
established.

1. The physical characteristics of the Gulf
invite a wide territorial belt.

There are a number of reasons for the growth of
the concept of the territorial sea. Perhaps the earliest
arose from the necessity for protection of the coast
itself from belligerent action. In the days of sailing
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ships this provision gave coastal defenses some time
in which to prepare for attack and prevented ships
from hovering too close to the coast. A second reason,
historically, lies in a desire by the coastal state for
a monopoly of fishing and related economic activi-
ties. A third, and very important reason, particularly
in days of privateering, lies in the desire for a path
for shipping in which vessels would be under the pro-
tection of the coastal state and would not encounter
the hazards of the high seas. Where the coast is shal-
low this makes necessary a wider territorial sea in
order to provide deep water for coasting trade ves-
sels. For each of these purposes the depth of the off-
shore water and its consequent effect on near coast
navigation was important in determining the extent
to be claimed as a territorial sea.

The historic fact of the shallowness of the water
along the Gulf Coast is shown on such charts as were
available, and is indicated, for example, by a letter
from Lieutenant Commandant Porter to the Secre-
tary of the Navy, dated June 28, 1817, reading in
part as follows:

“T shall leave this on Monday to cruize off the
Sabine River; it is reported that attempts will
be made to smuggle Slaves into Louisiana from
Galveston, and the natural presumption is that
they will attempt the Sabine or the Atchafalaya
Rivers: the depth of the water off those rivers
is very inaccurately represented on the Charts,
and it will not be in my power to approach near-
er the shore than within 10 miles of the Sabine,
and not nearer than 30 off the Atchafalaya.””
7 British and Foreign State Papers 984.

27 Thig river is located in Central Louisiana.
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The shallowness of the water east of New Orleans
appears also to have been brought to the attention
of the Congress in the message of the President on
March 26, 1822:

“ ..In the Gulf, within our limits West of
Florida, which has been acquired since these
works [fortifications] were decided on, and
commenced, there is no Bay or River, into which
large Ships of War can enter. As a defense,
therefore, against an attack from such Vessels,
extensive works would be altogether unneces-
sary, either at Mobile Point, or at Dauphine Is-
land, since Sloops of War only can navigate the
deepest Channel. ...

“. .. The fortification at the Rigolets will de-
fend the entrance by one passage into Lake
Pontchartrain and also into Pearl River, which
empties into the Gulf, at that point. Between
the Rigolets and Mobile Bay, there are but two
Inlets, which deserve the name, those of St.
Louis and Pascagola, the entrance to which is
too shallow even for the smallest Vessels; and
from the Rigolets to Mobile Bay, the whole Coast
is equally shallow affording the depth of a few
feet of water only. Cat Island, which is nearest
the Rigolets, is about 7-1/2 miles distant from
the Coast, and 30 from the Rigolets. Ship Island
is distant about 10 miles from Cat Island, and
12 from the Coast. Between these Islands and
the Cosat, the water is very shallow.” 9 British
and Foreign State Papers 828-29.%

28 See also Report of United States Secretary of the Navy,
December 6, 1830, 18 British and Foreign State Papers at
1403, that only shallow-draft vessels were suitable for navi-
gation along the coasts of Florida and the Gulf of Mexico.
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As late as 1840 the entrances to Galveston were
not well known, and an article was published in The
Nautical Magazine in London describing more par-
ticularly the method of entrance into Galveston Bay:

“Galveston has, heretofore, on account of its
being low land, been found difficult to make;
but now that we have upwards of 3000 houses,
many of them are so lofty, that, from the mast-
head of a vessel, they may be distinctly seen at
a distance of 20 miles, it is easily made. Vessels,
however, of heavy draught, should not approach
the bar nearer than six fathoms;...” The Nau-
tical Magazine and Naval Chronicle for 1840
393 (London, 1840).

So during the relevant period the houses at Gal-
veston were visible at a distance exceeding three
leagues, or nine geographic miles, and hence a three-
league boundary would be reasonable under the vis-
ible horizon rule advocated by some publicists of the
period.” The International Court of Justice, in the
Anglo-Norwegian Fisheries case, noted that the area
claimed by Norway was within the range of vision
of the shore. I.C.J. Reports 1951 at 127.

These physical characteristics of the Gulf of Mex-
ico encouraged and made advisable wide claims to
a territorial belt in the sea in order that the reasons
for such a marginal area could be satisfied.

2% See: Rayneval, Institutions du Droit de la Nature et
des Gens 161 (Paris, 1803) ; 2nd ed., Paris 1832; Spanish
ed., M. Loépez, 1821.
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2. The United States has established historical
seaward boundaries in the Gulf of Mexico
at three leagues.

Congress was not being frivolous in recognizing
historic boundaries in the Gulf of Mexico.

Spain, France, and Great Britain each during her
respective period of sovereignty in the Gulf, main-
tained dominion and control over the waters and sub-
merged lands appurtenant to and forming a part of
her possessions. One of the first significant acts of
possession of this area was the proclamation of La-
Salle in 1682 in which he claimed, by virtue of dis-
covery, title to all the area south of the mouth of the
Mississippi River including “the seas, harbours,
ports, bays, and adjacent straits.””*

Control of all of the remaining coasts of the Gulf
of Mexico was then in the hands of Spain. When
France ceded all it had claimed in Louisiana, both
land and water area, to Spain in 1762,* Spanish pos-
sessions surrounded the Gulf. Spain shortly ceded the
Floridas (‘“all that Spain possessed on the North
American continent, South and South East of the
Mississippi River””) to Great Britain in 1763.*

Florida’s original Gulf boundaries were proclaim-
ed by King George III on October 7, 1763 as “includ-
ing all islands within six leagues of the coast.*

80 The Louisiana Purchase 4 (Washington, 1955).

81 Cantillo, Tratados de Paz y de Comercio desde el afio
de 1700 hasta el dia 485 (Madrid, 1843).

82 Article XX, Treaty of Paris, February 10, 1763, 1 de
Martens, Recueil de Traités de 'Europe 116 (2d ed. 1817).

3 American State Papers, 5 Public Lands 756 (Lowrie &
Clarke’s ed. 1832).
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Great Britain retroceded the Floridas to Spain in
1783.** Once more Spain controlled all the surround-
ing coasts and treated the Gulf of Mexico as her
closed sea as she had prior to La Salle’s discoveries.
As the Spanish minister, de Onis, said:

“ ..Spain was established as the mistress
and possessor of all that coast and territory, and
.. . she never permitted foreigners to enter the
Gulf of Mexico, nor any of the territories lying
around it, having repeated the royal orders by
which she then enforced the said prohibition,
and charged the Spanish viceroys and governors
with the most strict observance of the same....

“ ..These dominions and settlements [in
Mexico and New Mexicol of the Crown of Spain
were connected with those which she had on the
Gulf of Mexico, that is to say, with those of
Florida and the coasts of the province of Texas,
which being on the same Gulf must be acknow-
ledged to belong to Spain, since the whole cir-
cumference of the Gulf was hers; which prop-
erty, incontestably acquired, she had constantly
maintained among her possessions, not because
she occupied it throughout its whole extent,
which was impossible, but on the principle gen-
erally recognized, that the property of a lake or
narrow sea, and that of a country, however ex-
tensive, provided no other Power is already
established in the interior, is acquired by the oc-
cupation of its prineipal points.””**

34 Article V, Treaty of Versailles, 3 de Martens, Recueil
de Traités de 'Europe 544 (2d ed. 1817).

35 Letter Don Luis de Onis, Spanish minister to the Sec-
retary of State, January 5, 1818, 4 American State Papers
(Class I—Foreign Relations) 455-456 (Lowrie & Clarke’s
ed. 1832).
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In 1800 Spain retroceded to France the same ter-
ritory she had acquired from her in 1762,* thus re-
turning to France intact the area of sea (as well as
land) claimed by LaSalle which Spain had held dur-
ing the interim as part of her inland sea.

France ceded Louisiana to the United States in
1803 and when the territory of Orleans was
created ** Congress recognized the area as that first
discovered and claimed for France by LaSalle; in-
deed, as the same area that Spain claimed and pos-
sessed before the retrocession. Thus, we find con-
tinuous jurisdiction, control, and dominion exercis-
ed by prior sovereign powers in the Gulf of Mexico
from a period antedating, and certainly from, the
time of LaSalle’s proclamation.

The acts creating the territory of Orleans, author-
izing the formation of a state government and ad-
mitting Louisiana into the Union * plainly recognize
the territory involved as including waters and sub-
merged lands extending from the coast more than
three miles into the Gulf of Mexico. Congress could
not and did not ignore the historical acts of posses-
sion, control, and dominion exercised by France,
Spain, and Great Britain for more than a hundred
years. It did not fail to claim territory held by its
predecessors in the chain of title.

Under the treaty of acquisition the United States
was obligated to hold the Louisiana territory in

38 Article 3, Treaty of San Ildefonso, October 1, 1800,
gg‘;‘g;llo, Tratados de Paz y de Comercio 692 (Madrid,

37 Treaty of Paris, April 30, 1803, 8 Stat. 202.
8 2 Stat. 283.
9 2 Stat. 283, 641, and 701.
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trust for new states to be formed from that terri-
tory. Louisiana in 1812 became the first of the five
Gulf States to enter the Union.” Mississippi in 1817
was next, closely followed in 1819 by Alabama. The
Enabling Act of Mississippi,* the Alabama Terri-
tory Organic Act,” the Alabama Enabling Act,” and
the respective acts of admission* described the
southern boundaries of these states as “including
all islands within six leagues of the shore.” There-
fore, Congress recognized, confirmed and establish-
ed territorial jurisdiction in excess of three miles
into the Gulf of Mexico on seven occasions in order
to perpetuate the seaward boundaries of these three
Gulf Coast States.

But this was only the beginning of the obvious con-
gressional effort to perpetuate a Gulf boundary
greater than three miles. In 1819 in a treaty between
the United States and Spain the course of the bound-
ary line was fixed “in the sea” off the mouth of the
Sabine River.® This boundary was re-affirmed in an
1828 treaty with Mexico.*

“© The Louisiana Enabling Act of February 20, 1811 (2
Stat. 641) and the Act of Admission of Louisiana on April
8, 1812 (2 Stat. 701) described its boundaries “ . . . to the
Gulf of Mexico. .. including all islands within three leagues
of the coast.”

1 Act of March 1, 1817, 3 Stat. 348.

“ Act of March 3, 1817, 3 Stat. 371

3 Act of March 2, 1819, 3 Stat. 489.

¢t Act of Admission of Mississippi, December 10, 1817,
3 Stat. 348. Act of Admission of Alabama, December 14,
1819, 3 Stat. 608.

* 8 Stat. 252.
8 Stat. 372.
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In 1836 the Congress of the Republic of Texas
passed a boundary act providing:

“Beginning at the mouth of the Sabine River,
and running west along the Gulf of Mexico
three leagues from land, to the mouth of the
Rio Grande...” 1 Laws, Republic of Texas
133; 1 Gammel’s Laws of Texas 1193-94.

On March 1, 1837, Congress recognized the inde-
pendence of Texas” in compliance with the message
of President Jackson to the Congress of December
22, 1836, in which he stated that “the title of Texas
to the territory which she claimed is identical with
her independence.”*® The claimed boundary was
known to the State Department and to Congress
when recognition was accorded. Yet during the en-
tire life of the Republic no protest of any kind was
made concerning it.

On April 25, 1838, the United States entered into
a convention with the Republic of Texas for the
marking of the boundary between the two nations.”
Hunter Miller’s notes to this treaty,” drawn from the
official records of the State Department, indicate
that both governments recognized the boundary as
extending three leagues in the Gulf.

Speaking of the Republic of Texas, Daniel Web-
ster, then Secretary of State, wrote the American

*7 Cong. Globe, 24th Cong. 2d Sess. 270.
¢ Cong. Globe, 24th Cong. 2d Sess. 45.
8 Stat. 511.

% 4 Miller’s Treaties and Other International Acts of the
United States of America 435-36. (Washington, 1934).



Minister in Mexico, on June 23, 1842, in part as fol-
lows:

“ .. Her limits are defined and peace, with
an opportunity of improving her resources are
much more important to her than any chances
of territorial acquisition.” 1 Moore, Interna-
tional Law Digest 448, 449 (1906) ; 8 Manning,
Diplomatic Correspondence of the United
States, Inter-American Affairs, 1831-1850 at
108-09 (Washington, 1937).

In 1845, Texas was admitted to statehood by joint
resolutions of the Congresses of the two republies.”
No complaint concerning this three-league boundary
was made by the State Department at any time dur-
ing the whole proceedings in the United States Con-
gress, and not a single word was said in the debates
in either House that indicated in any way that the
Executive Department believed the seaward bound-
ary of Texas to be a matter of controversy or con-
trary in any way to international law.

Incident to the annexation Congress considered
and saw no objection to the 1845 Texas Constitution,
which provided that all property rights “which have
been acquired under the Constitution and laws of the
Republic of Texas, shall not be divested”, and which
also maintained in effect all laws of the Republic ex-

51 Joint Resolution of the Congress of the United States,
March 1, 1845, 28th Cong., 2d Sess., 5 Stat. 797; Joint Res-
olution of the Congress of Texas, June 23, 1845, 2 Gammel’s
Laws of Texas 1225; Joint Resolution of the Congress of
the United States, December 29, 1845, 29th Cong., 1st Sess.,
9 Stat. 108.
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cept as subsequently modified by amendment or the

United States Constitution.*

In 1848 the Treaty of Guadalupe-Hidalgo was
negotiated with Mexico by the Executive and ratified
by the Senate. Here is perhaps the most clear-cut
recognition of the Gulf of Mexico as a special bound-

ary situation. Article V provided:

“The boundary line between the 2 Republics
shall commence in the Gulf of Mexico, 3 leagues
from land, opposite the mouth of the Rio Grande,
otherwise called Rio Bravo del Norte, or oppo-
site the mouth of its deepest branch, if it should
have more than one branch emptying directly
into the sea; from thence up the middle of that
river ... thence across the Rio Colorado, follow-
ing the division line between Upper and Lower
California, to the Pacific Ocean.” 9 Stat. 926.

Professor Sohn points out in his memorandum

annexed to the separate brief of the State of Texas:

“That this description of the beginning of the
United States boundary (three leagues from
land) was not accidental is confirmed by the fact
that this phrase was already included in Article
4 of the first American draft of the proposed
treaty of April 15, 1847. [Ibid., p. 265.] The
Mexican instruction of December 30, 1847, pro-
vided similarly that the dividing line between
the two Republics shall begin ‘in the Gulf of
Mexico at a distance of three leagues from the

32 Congressional Globe, 29th Cong., 1st Sess. 4, 30, 38,
39, 65, 92, 96; Texas Const. 1845, Art, VII, Sec. 20, Art.
X111, Sec. 2, 2 Gammel’s Laws of Texas 1293-94, 1299,
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land at a point opposite the mouth of the Rio
Bravo del Norte’. [Ibid., p. 299.] In view of
the unanimity on this point, this provision did
not give rise to any difficulties in the negotia-
tions, and all the other drafts contain the phrase
that the boundary shall commence in the Gulf
of Mexico “three leagues from land”. [Ibid., pp.
270, 288, 315, 316, 317, 325.] Only the Mexican
draft of January 3, 1848, provided simply that
the boundary should extend “to the sea”, but
this draft was immediately abandoned. [1bid., p.
316.]” Exhibit I to Brief of the State of Texas.

This treaty constitutes one of the most important
territorial treaties in American history. Most of the
western portion of the United States was acquired
by its terms; it fixed the whole of the present bound-
ary between the United States and Mexico, except
as that boundary was later somewhat altered by the
Gadsden Purchase. This boundary commenced in the
Gulf “three leagues from land,” but at the Pacific
end it terminated on the coast of “the Pacific Ocean”
—not three leagues from land.

In a note dated April 30, 1848, the British Govern-
ment complained that Article 5 of the Treaty of
Guadalupe-Hidalgo constituted an “assumption of
Jurisdiction on the part of the United States and
Mexico, over the Sea, beyond the usual limit of one
Marine League (or three geographical miles), which
is acknowledged by International Law and Practise
as the Extent of Territorial Jurisdiction, over the
Sea that washes the Coasts of States.”” The British

587 Manning, Diplomatie Correspondence of the United

States, Inter-American Affairs, 1831-1860, Document 2858,
p. 294,



—100—

Government declared that it could not acquiesce in
this. Upon receipt of this communication, Secretary
of State James Buchanan informed the American
Minister to Mexico of the British complaint and
stated:

“To this I shall answer civilly, that the stipu-
lation can only affect the rights of Mexico and
the United States, and for this reason third
parties can have no just cause of complaint.”®

Accordingly, the British Government was inform-
ed that “the stipulation in the treaty can only affect
the rights of Mexico and the United States. If for
their mutual convenience it has been deemed proper
to enter into such an arrangement, third parties can
have no just cause of complaint. The government of
the United States never intended by this stipulation
to question the rights which Great Britain or any
other power may possess under the law of nations.”®
In so replying, Buchanan did not abandon the treaty
provision, but merely “civilly”’ informed Great Brit-
ain that he did not choose to debate with Great Brit-
ain at that time the question of what rights Britain
“may possess” under the law of nations. Despite the
British protest, Mexico ratified the treaty on May
30, 1848, and ratifications were exchanged on that

8¢ Letter from James Buchanan to Nathan Clifford, Au-
gust 18, %848, VIII Works of James Buchanan 173 (Moore
ed., 1909).

55 7 Manning, Diplomatic Correspondence of the United
States, Inter-American Affairs 1831-1860, at 32, Docu-
ment 2687).
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date between the two nations. The President pro-
claimed the treaty officially on July 4, 1848.* No
other member of the family of nations made any pro-
test with reference to this three-league boundary.

In 1853 the Gadsden Treaty with Mexico, nego-
tiated by the President and ratified by the Senate,
provided :

“The limits between the two Republies shall
be as follows:

“Beginning in the Gulf of Mexico three
leagues from land opposite the Mouth of the Rio
Grande, as provided in the 5th Article of the
Treaty of Guadalupe Hidalgo.” (10 Stat. 1031).

Great Britain did not renew her protest when this
treaty was concluded, and she has not protested any
subsequent reaffirmance of that boundary by the
two countries.

In the summer of 1853, the United States Com-
missioners surveyed the boundary pursuant to a
series of appropriation acts of Congress (10 Stat. 17,
94, 149, 209, 296, 568 and 661) and with the assist~
ance of the Coast Survey traced “the boundary as the
treaty required ‘three leagues out to sea’ ”***

In 1856, the Presidential Proclamation of the Mex-
ican Boundary stated the dividing line as follows:

“Beginning in the Gulf of Mexico, three
leagues from land, opposite the mouth of the

56 9 Stat. 922; 5 Miller, Treaties and Other International
Acts of the United States of America 207 (Washington,
1937).

ssa 1 Emory, Report on the United States and Mexican
Boundary Survey 58 (Washington, 1857); Sen. Ex. Doec.
No. 108, 34th Cong., 1st Sess.



—102—

Rio Grande, as provided in the Vth Article of
the Treaty of Guadalupe Hidalgo; thence, as
defined in the said Article up the middle of that
river...” 11 Stat. 793.

In 1868 Florida’s Constitution, adopted after the

Civil War and approved by Congress that same year,
provided:

“The boundaries of the State of Florida shall
be as follows: Commencing at the mouth of the
river Perdido; from thence straight to the head
of the St. Mary’s river; then down the middle
of said river to the Atlantic ocean ; thence south-
eastwardly along the coast to the edge of the
Gulf Stream; thence southwestwardly along the
edge of the Gulf Stream and Florida Reefs to
and including the Tortugas Islands; thence
northeastwardly to a point three leagues from
the mainland; thence northwestwardly three
leagues from the land, to a point west of the
mouth of the Perdido river; thence to the place
of beginning.” Fla. Laws 1868, 193, 195; 25
Fla. Stat. Ann. 411, 418,

In 1884, the International Boundary Convention
between the United States and Mexico provided:

“The dividing line shall forever be that de-
scribed in the aforesaid Treaty [of Guadalupe
Hidalgo] ....” 24 Stat. 1012.

These treaties have been reaffirmed and readopted
on numerous occasions with amendments:

Boundary Convention of July 29, 1882, 22 Stat.
986;
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Boundary Convention of November 12, 1884, 24
Stat. 1011;

Boundary Convention of February 18, 1889, 26
Stat. 1493;

Boundary Convention of March 1, 1889, 26 Stat.
1512;

Convention for Boundary Survey of August 24,
1894, 28 Stat. 1213;

Boundary Convention of October 1, 1895, 29 Stat.
841;

Convention Relative to Water Boundary, Novem-
ber 6, 1896, 29 Stat. 857;

Water Boundary Convention, November 21, 1900,
21 Stat. 1936;

Convention for Elimination of Bancos in the Rio
Grande, March 20, 1905, 35 Stat. 1863.

None of these re-affirmations has fixed a three-
mile boundary in the Gulf of Mexico, and all of them
have recognized the boundary fixed in the Treaty
of Guadalupe Hidalgo.

The International Boundary Commission was es-
tablished by the Congress of both Republics in com-
pliance with the treaties of 1884, 1889, and 1900,
and the Commission proceeded to make the required
survey of “The International Boundary Line.” This
survey unmistakably shows that the international
boundary begins three leagues from land and op-
posite the mouth of the Rio Grande.”

37 A reduced copy of the map is here appended. Source
Map Sheets 29 and 30 of “Department of State—Proceed-
ings of the International Boundary Commission United
States and Mexico . . . Joint Report of the Consulting En-

gineers on Field Operations of 1910-1911 American Sec-
tion..” (Department of State, 1913).
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On August 30, 1935, Mexico amended its Law of
Immovable Properties to provide that the territorial
waters should extend to a distance of nine nautical
miles, beginning from the mark of the lowest tide
on the coast of the mainland or on the shores of the
islands forming part of the national territory. The
Department of State of the United States protested
this boundary on March 7, 1936, and was reminded
by the Mexican Foreign Office that the territorial
waters of Mexico as well as those of the United States
had been fixed by the Treaty of Guadalupe Hidalgo
at nine nautical miles. The Department of State reply
on May 23, 1936, admitted that Mexican territorial
waters extended three leagues from land in the Gulf
of Mexico by virtue of the terms of the Treaty of
Guadalupe Hidalgo, and limited the protest to that
portion of the coasts of Mexico which bordered on the
Pacific Ocean. The reply states:

“The treaty provisions (Art. V of the Treaty
of 1848) in question read as follows:

‘¢ The dividing line between the two Repub-
liecs shall begin in the Gulf of Mexico, three
leagues from land at the mouth of the Rio
Grande. ...

“The Foreign Office has not taken into ac-
count the remaining words of the paragraph
from which the quotation is taken, which words
delimit the boundary line between its eastern
end of the Gulf of Mexico and its western end
which is said to be ‘the Pacific Ocean.’ It will be
observed that the Western limit of the boundary
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line is not stated to be ‘three leagues from
land.” . ..

“Wholly aside from the question of the bound-
ary line between the two countries, there re-
mains to be considered the total great extent
of the Mexican Coast and the bordering terri-
torial waters. To say that because the United
States agreed that in one area, so far as the
United States was concerned, Mexican territo-
rial waters extended three leagues from land,
therefore Mexico was entitled to claim such an
extent of territorial waters adjacent to her en-
tire coast line is an unwarranted deduction from
the terms of Article V of the Treaty of 1848.” 1
Hackworth, Digest of International Law 640-41.

Certainly Congress, in considering the Submerged
Lands Act, was cognizant of the cited acts of recog-
nition, ratification and establishment of a seaward
boundary in the Gulf of Mexico far in excess of three
miles. The failure of the Department of State to make
any protest of the boundary in the Gulf of Mexico
was evident. Plainly Congress recognized and declar-
ed that the Gulf of Mexico was characteristically
different from the Atlantic and Pacific Oceans. The
Submerged Lands Act carried forward the previous-
ly recognized historic boundaries of the Gulf States.
Congress did not depart from any practice, or do any-
thing new; it merely endorsed boundaries which had
been established long before.

The Outer Continental Shelf Act (approved by
Congress August 7, 1953), which is in pari materia
with the Submerged Lands Act, applies only to lands
“lying seaward and outside the lands beneath na-
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vigable waters,” as defined in Section 2 of the Sub-
merged Lands Act, which provides in part as follows:

“2(b) ... but in no event shall the terin
‘boundaries’ or the term ‘lands beneath naviga-
ble waters’ be interpreted as extending from
the coast line more than three geographical
miles into the Atlantic Ocean or the Pacific
Ocean, or more than three marine leagues into
the Gulf of Mexico.”

The emphasis is supplied, but the distinction is
that of the Congress.

The Outer Continental Shelf Act and the Sub-
merged Lands Act therefore constitute positive re-
cognition by Congress of the special situation in the
Gulf of Mexico created by both geography and his-
tory. Congress did permit three mile boundaries for
the States fronting on the Atlantic and Pacific
Oceans but specifically refused to fix a three mile
boundary for the Gulf of Mexico. Instead, it gave
recognition to historie boundaries extending greater
distances than three miles in the Gulf.

With sixteen separate Acts of Congress and twelve
treaties and conventions and one Presidential Pro-
clamation, referring to seaward boundaries in the
Gulf in excess of three miles, the Defendants wonder
just how many acts of Congress and how many trea-
ties it would take to establish an historical boundary
under the Submerged Lands Act, if these do not do so.
The Treaty of Guadalupe Hidalgo and the Acts of
Congress are historical facts which cannot be brush-
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ed aside, as the Government seeks to do in this case,
for they are some of the historical facts which Con-

gress had in mind in passing the Submerged Lands
Act.

8. FExecutive foreign policy from 1779 to
1890 with respect to the breadth of terri-
torial waters does not conflict with these

three-league boundaries in the Gulf of Mex-
ico.

The Solicitor General contends that, from Jeffer-
son’s pronouncement in 1793, the Executive Branch
of the Government has uniformly adhered to the posi-
tion that a positive rule of international law estab-
lishes three miles as the maximum boundary. In sup-
port of this proposition he has cited extracts from
American diplomatic correspondence occurring for
the most part after 1868 and at a time when it was,
as it now is, to the self-interest of the United States
to explain away its previous practice.

In assessing this contention, it must be remember-
ed that implicit reliance cannot be placed upon diplo-
matic correspondence as expressive of international
law. Such correspondence is often carried on in a rou-
tine manner by departmental employees; except in
unusual circumstances no extensive research goes
into its preparation. In any event, the correspondence
remains the brief of an advocate in a particular con-
troversy at a particular time. It does not purport to
be an independent, impartial determination of the
existing state of international law.
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The danger of accepting such correspondence at
full face value has been clearly pointed out:

“Nothing is more fallacious than the positiv-
istic tendency very prevalent at the present day
to glean rules of international law direct from
the statements of the governments of the indi-
vidual states, i.e., from diplomatic notes, from
treaties, from statements made at conference.
Such a proceeding confuses the interested state-
ment made by one party with the rule of legal
system. The simple fact that it not seldom hap-
pens that with regard to one legal question dif-
ferent states have made contradictory state-
ments and that one and the same state according
to circumstances, has adopted varying stand-
points in the same matter, shows how misleading
such a method is.” Bruns, Fontes Juris Gentium,
Seri;as A, Sec. I, Part I at xxi-xxii (Leipzig,
1931).°™

“ .. [Mlere extracts from state papers or
judicial decisions can not be safely relied on as
guides to the law. They may indeed be positively
misleading. Especially is this true of state
papers, in which arguments are often conten-
tiously put forth which by no means represent
the eventual view of the government in whose
behalf they were employed.” 1 Moore, Digest of
International Law iv (Wash. D.C., 1906.)

572 Quoted with approval in United Nations Secretary
General’s Memorandum, Ways and Means of Making the
Evidence of Customary International Law More Readily
Awvailable 25 (U. N. Doc. A/CN. 4/6, 7 March 1949).
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The Government in this case implies that the few
extracts it cites from the diplomatic correspondence
of the United States represent not only a fair an-
alysis of the foreign policy at the relevant dates but
also an authoritative exposition of general interna-
tional law. Instead, it presents only a partial picture
of the actual diplomatic correspondence of the State
Department. Even with respect to the items that are
mentioned, it completely ignores the circumstances
that called forth the particular utterance.

A careful analysis of the development of United
States foreign policy demonstrates that neither the
diplomatic practice, as evidenced by State Depart-
ment correspondence, nor the pronouncements of the
Congress (as has been shown), of this Court, or of
leading textwriters, is consistent with the assertion
of any rule of international law limiting the United
States, or any other coastal state of the world at the
relevant dates, to a territorial claim of three geo-
graphical miles.

A State Department policy of contending for a
maximum of three miles cannot fairly be said to have
become anything like consistent until after the de-
cision of the Arbitral Tribunal in the Bering Fur
Seal Arbitration in 1893. Until then, the various
Secretaries of State carefully related their policy
pronouncements to the matter at hand and did not
write so as to foreclose the United States from assert-
ing broader territorial claims if it should appear in
its interest to do so. The Gulf States were admitted
to the Union or had their boundaries approved by the
Congress long before this time.
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For convenience, executive policy during this per-
iod can be considered under four headings: (a) the
early tentative declarations of a neutrality zone by
Jefferson in response to the demands of the French;
(b) the Canadian fisheries disputes; (¢) the annexa-
tion of Texas and the Treaty of Guadalupe Hidalgo;
(d) executive policy after 1855 until the Bering Fur
Seal Arbitration.

(a) Early tentative declarations of a minimum
one-sea-league or cannon-shot neutrality zone did not
fix the extent of the territorial waters of the United
States.

On May 14, 1793, Attorney General Randolph, in
response to a request from Secretary of State Jeffer-
son, rendered an opinion holding a French seizure
in Delaware Bay to be illegal. He said in part:

“From a question originating under the fore-
going circumstances, is obviously and properly
excluded every consideration of a dominion over
the sea. The solidity of our neutral right does
not depend, in this case, on any of the various
distances claimed on that element by different
nations possessing the neighboring shores;...
For the necessary or natural law of nations,
unchanged as it is, in this instance, by any
compact or other obligation of the United States,
will, perhaps, when combined with the treaty of
Paris in 1783 justify us in attaching to our
coast an extent into the sea beyond the reach
of cannon shot....” I American State Papers
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(Class I, Foreign Relations) 148-49 (Lowrie &
Clarke ed. 1839).*

But the French Minister insisted that the United
States establish a definite policy, applicable to its
coast as well as to bays. Accordingly, after a meeting
of the Cabinet, Jefferson wrote to Genet, the French
Minister, on November 8, 1793, in part as follows:

“ ... Not proposing, however, at
this time, and without a respectful and friendly
communication with the Powers interested in
this navigation, to fix on the distance to which
we may ultimately insist on the right of protec-
tion, the President gives instructions to the of-
ficers, acting under his authority, to consider
those heretofore given them as restrained for
the present to the distance of one sea-league, or
three geographical miles from the sea shores.

“Future occasions will be taken to enter into
explanations with them, as to the ulterior ex-
tent to which we may reasonably carry our
jurisdiction.”* 1 American State Papers (Class

58 This opinion was transmitted to the French Minister
on May 15, and on May 27 the French Minister Genet ad-
vised that he had surrendered the prize in accordance with
the opinion of the United States that the seizure was illegal.
See Letter, Mr. Jefferson to Mr. Ternaut, May 15, 1793, 1
State Papers and Public Documents of the United States
69, 70 (3rd ed., Wait 1819), and Letter, Genet to Jefferson,
May 27, 1793, id. at 77, 80.

5 A parallel letter was sent also to the British Minister
and similar letters were apparently sent to the Netherlands
and Spanish representatives on the same date. These let-
ters in draft form were shown to the Attorney General, to
Alexander Hamilton, and to General Knox and were ap-
proved before they were sent. 6 Writings of Thomas Jeff-
erson 441-42 (Ford ed. 1895). All of these actions were ap-
prox)red at a cabinet meeting on November 28, 1793. (Id. at
452).
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I, Foreign Relutions) 183 (Lowrie & Clarke ed.
1839).

Jefferson’s declaration spoke of both maximum
and minimum distances, and in response to the de-
mands of the French Minister, hit upon three geo-
graphical miles as the distance to be applied in the
controversy then at hand, most expressly reserving
for the future the matter of an ultimate seaward
boundary. John Quincy Adams reports in his diary
a conversation he had with Jefferson on November
30, 1805, after Jefferson had become President, in
which the provisional nature of the three-mile zone
was again emphasized:

“Washington, [November] 30th—... The
President mentioned a late act of hostility com-
mitted by a French privateer near Charleston,
South Carolina, and said that we ought to as-
sume as a principle that the neutrality of our
territory should extend to the Gulf Stream,
which was a natural boundary, and within
which we ought not to suffer any hostility to be
committed. Mr. Gaillard observed that on a for-
mer occasion in Mr. Jefferson’s correspondence
with Genet, and by an Act of Congress at that
period, we had seemed to claim the usual dis-
tance of three miles from the coast; but the
President replied that he had then assumed that
principle because Genet by his intemperance
forced us to ‘fix on some point,” and we were not
then prepared to assert the claim of jurisdiction
to the extent we are in reason entitled to; but
he had then taken care expressly to reserve the
subject for future consideration, with a view
to this same doctrine for which he now con-
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tends. I observed that it might be well, before
we ventured to assume a claim so broad, to wait
for a time when we should have a force compe-
tent to maintain it. But in the meantime, he said
it was advisable to squint at it. [emphasis in
original] and to accustom the nations of Europe
to the idea that we should claim it in future.
The subject was not pushed any farther.” 1
Memoirs of John Quincy Adams 3875, 376
(Adams ed. 1874).

Furthermore, Jefferson displayed his own under-
standing of the tentative nature of his earlier declar-
ation by reporting to Congress on December 3, 1805,
that he had ordered the arrest of all vessels “found
hovering on our coasts within the limits of the Gulf
Stream.” 1 American State Papers (Class I, Foreign
Relations) 66 (Lowrie & Clarke ed. 1832).

So the 1793 Jefferson declaration, tentatively set-
ting a three-mile neutrality limit as a politically ex-
pedient answer to a difficult problem, but expressly
recognizing the authority in favor of a three-league
boundary,” and reserving the whole matter for fu-
ture decision, does little to aid the Government’s
cause.

But the Solicitor General next points to Section
6 of the Neutrality Act of June 5, 1794, (1 Stat. 381,
384) which provides that

[£4

. . . . the distriet court shall take cogniz-
ance of complaints by whomsoever instituted, in

% The authorities set forth above pp. 84-88 and in Exhibit
IV to Brief for the State of Texas conclusively demonstrate
the correctness of his statement.
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cases of captures made within the waters of the
United States or within a marine league of the
coast or shores therefrom.”

This act, arising out of the same controversies
which prompted the Jefferson-Genet correspondence,
merely implemented the Government’s provisional
policy and does not fix a marine league as the max-
imum distance claimed, or even as the maximum dis-
tance claimed for neutrality purposes. Furthermore,
as Professor Sohn has noted:

“While the Neutrality Act of 1794 conferred
jurisdiction upon the district courts to take cog-
nizance of ‘captures made within a marine
league of the coast or shores thereof’, the Cus-
toms Acts of August 4, 1790, and March 2, 1799,
imposed various duties on foreign vessels arriv-
ing ‘within four leagues of the coast’ of the
United States and authorized customs officers
to examine and search such vessels. [I Stat. 145,
at 164, 175, and 627, at 648, 700.]” Exhibit I,
p. 164.

In Article 25 of the Jay Treaty of November 19,
1794, the United States and Great Britain each
agreed not to permit the other’s ships to be seized
within cannon shot of their respective coasts. This
specific agreement is in conformity with Jefferson’s
letter to Genet, in which he remarked that “the ut-
most range of a cannon ball” is “usually stated at
one sea-league.” Of course, to the extent that cannon
range varied from this distance, these “cannon-shot”
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treaties do not support the Government’s claim of an
inflexible three-mile policy.™

The limited purpose of these measures contin-
ued to be pointed out. For example, on September 2,
1796, the Secretary of State replied to a complaint
of a seizure by a British vessel at an indefinite dis-
tance from shore by stating that the United States
could not interfere, but could only exhibit the papers
to the British Minister, pointing out that:

“Our jurisdiction. . . . has been fixed (at
least for the purpose of regulating the conduct
of the government in regard to any events aris-
ing out of the present European War) to extend
three geographical miles (or nearly 3-1/2 Eng-
lish miles) from our shores;. ..” 1 Moore,
Digest of International Law 704 (1906).

Far from constituting an assertion of an established
rule of international law, this letter carefully re-as-
serts the limited and provisional nature of the policy
being formulated by the United States.

This understanding of a minimum distance for
neutrality purposes was again stated on February
3, 1807, by Secretary of State James Madison in his

1 The cannon-shot zone for neutrality purposes was car-
ried forward in the May 8, 1800, draft of Article XIX of a
treaty with France (5 British and Foreign State Papers
72) ; in Article XTI of the treaty with Algiers concluded June
30, 1815, (8 Stat. 224) ; in Article XI of another treaty with
Algiers, dated December 23, 1816, (8 Stat. 244); and in
Article X of the Treaty with Morocco of September 16, 1836,
(8 Stat. 484).
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instructions to the United States Ministers nego-
tiating with Great Britain:

“There could surely be no pretext for allow-
ing less than a marine league from the shore,
that being the narrowest allowance found in
any authorities on the law of nations. If any
nation can fairly claim a greater extent, the
United States have pleas which cannot be re-
jected; and if any nation is more particularly
bound by its own example not to contest our
claim, Great Britain must be so by the extent
of her own claims to jurisdiction on the seas
which surround her.” 3 American State Papers
(Class I, Foreign Relations) 153, 155 (Lowrie
& Clarke ed, 1832).

The same view was ably expressed by Chancellor
Kent in 1826 in the first edition of his Commentaries
on American Law at pages 29-30:

Considering the great extent of the
hne of the American coasts, we have a right to
claim for fiscal and defensive regulations, a lib-
eral extension of maritime jurisdiction; ‘and it
would not be unreasonable, as I apprehend, to
assume, for domestic purposes connected with
our safety and welfare, the control of the waters
on our coasts, though included within lines
stretching from quite distant headlands, as, for
instance, from Cape Ann to Cape Cod, and from
Nantucket to Montauck Point, and from that
point to the capes of the Delaware, and from the
south cape of Florida to the Mississippi. It is
certain that our government would be disposed
to view with some uneasiness and sensibility,
in the case of war between other maritime pow-
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ers, the use of the waters of our coast, far be-
yond the reach of cannon shot, as cruising
ground for belligerent purposes. In 1793, our
government thought they were entitled, in rea-
son to as broad a margin of protected naviga-
tion, as any nation whatever, though at that
time they did not positively insist beyond the
distance of a marine league from the sea shores;
and, in 1806, our government thought it would
not be unreasonable, considering the extent of
the United States, the shoalness of their coast,
and the natural indication furnished by the well
defined path of the Gulf Stream, to expect an
immunity from belligerent warfare, for the
space between that limit and the American
shore. At least it ought to be insisted, that the
extent of the neutral immunity should corres-
pond with the claims maintained by Great Brit-
ain around her own territory, and that no belli-
gerent right should be exercised within ‘the
chambers formed by headlands, or anywhere at
sea within the distance of four leagues, or from
a right line from one headland to another.’”

Kent’s treatise became standard and, though revised
several times by the author, this general statement
of the law appears without change in the editions of
1832, 1836, 1840, 1844, 1848, 1851, 1854, 1858,
1860, and 1866. This view is adopted by George
Sharswood in his notes to Blackstone, Commentar-
ies on the Laws of England, Vol. 1, p. 109, note 14
(Sharswood ed., Phila. 1860).

Both the State courts and this Court recognize the
minimal character of the three-mile claim before



—118—

1893. So, in The Hungaria, 41 Fed. 109, at 110 (D.
C. S. Car. 1889), the Court said:

“, . The extent of these rights, that is to
say, how much of the sea they cover, has been
uncertain. Some nations claim a marine league;
others more, even up to thirty leagues. Perhaps
the best way of stating it is that every nation
has the right to control so much of the seas ad-
jacent to its shores as is necessary for all pur-
poses of revenue or of defence.”

The Supreme Judicial Court of Massachusetts in
1890 wrote:

“It has often been a matter of controversy
how far a nation has a right to control the fish-
eries on its sea-coast, and in the bays and arms
of the sea within its territory; but the limits of
this right have never been placed at less than a
marine league from the coast on the open sea;

More extensive rights in these respects
have been and are now claimed by some nations;
but, so far as we are aware, all nations concede
to each other the right to control the fisheries
within a marine league of the coast,. .. .”
Commonwealth v. Manchester, 152 Mass. 230
at 236, 25 N.E. 113 at 114 (1890).

This Court itself, in 1891, agreed:

“We think it must be regarded as established
that, as between nations, the minimum limit of
the territorial jurisdiction of a nation over tide
waters is a marine league from its coast;....”
Manchester v. Massachusetts, 139 U. S. 240,
258.
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Interpretation in context of the materials dealing
with the one-sea-league or cannon-shot neutrality
zone prevents acceptance of the Government’s pres-
ent thesis that they formed the foundation of an un-
alterable policy of any sort. To the contrary, they
establish beyond peradventure that the United States
had established only a tentative policy for a particu-
lar purpose in response to immediate pressures, and
had accompanied even this with ample reservations
of its right to make broader claims in the future, or
for other purposes, or to meet changed conditions. All
the Gulf States came into the Union during this
period.

(b) The Canadian fisheries area presented spe-
cial problems which were dealt with separately.

From the earliest times our citizens enjoyed ex-
tensive fishing rights off Nova Scotia and in the
Gulf of St. Lawrence. Much of the fishing was done
close to shore and the shore itself was used to dry and
salt the fish. It was to the interest of the United
States to restrict as narrowly as possible territorial
claims by British inhabitants of these areas, despite
any general views of the United States concerning
jurisdiction on other coasts or for other purposes. So
the instructions, dated August 14, 1779, to the Amer-
ican representatives for a treaty of commerce with
Great Britain read in part as follows:

“, .You are, therefore, not to consent to

any treaty of commerce with Great Britain
without an explicit stipulation on her part not
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to molest or disturb the inhabitants of the Unit-
ed States of America in taking fish on the banks
of Newfoundland and any other fisheries in the
American seas anywhere except within the dis-
tance of three leagues of the shores of the terri-
tories remaining to Great Britain at the close
of the war, if a nearer distance cannot be obtain-
ed by megotiation. And in the negotiation you
are to exert your most strenuous endeavors to
obtain a nearer distance to the Gulf of St. Law-
rence, and particularly along the shores of Nova
Scotia, . . . .” 3 Wharton, The Revolutionary
Diplomatic Correspondence of the United States
302 (House Mise. Document No. 603, 50th
Cong., 1st Sess. 1889).

A report of a Congressional Committee, dated Jan-
uary 8, 1782, alluding to these instructions, said in
part:

“, .. They are also instructed to observe
. . . . that it does not extend to any parts of the
sea lying within three leagues of the shores held
by Great Britain or any other nation. That un-
der this limitation, it is conceived by Congress,
a common right of taking fish can not be denied
to them without a manifest violation of the free-
dom of the seas, as established by the law of
nations, and the dictates of reason; . .. .” 23
Journals of the Continental Congress 477
(Library of Congress Edition, 1914).

On November 25, 1782, the British representative
delivered to the American commissioners a proposed
draft of the treaty granting to United States citizens
fishing rights and the privilege of using the shore
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“

. . . on condition that the citizens of the
sald United States do not exercise the fishery,
but at a distance of three leagues from all the
coasts belonging to Great Britain, as well as
those of the continent as those of the islands
gistuated in the Gulf of St. Lawrence.” 6 id. at

In the treaty as finally concluded on September
3, 1783 (8 Stat. 58), the United States was success-
ful in obtaining the rights of fishing and the use of
the coast without even a one-sea-league limitation.
But the fact that the United States was entirely pre-
pared, throughout the negotiations, to accept a three-
league-limit, if a more favorable one could not be
obtained by agreement, is strong evidence in favor
of the three-league rule as a legal and generally ac-
cepted one, and that there was then no fixed three-
mile Executive policy.

The fishery dispute itself continued for many
years and re-opened when the British gave notice in
August, 1814, that they considered the privileges
granted by the 1783 treaty to have been terminated
by the War of 1812. 1 British and Foreign State
Papers. (Pt. II) at 1585. Having obtained un-
limited fishing rights in 1783, it was only after
hard bargaining that the United States agreed
in the Treaty of Ghent of 1818 to relinquish
those rights within three marine miles of the in-
habited parts of the coast, and within the bays of
Nova Secotia. (8 Stat. 248). The dispute con-
tinued over the definition of “bays.” See Speech of
Mr. Hamlin of Maine in the House of Representa-
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tives, August 3 and 5, 1852, appendix to Cong. Globe,
32nd Cong., 1st Sess. 898-902. But statements made
in connection with this later dispute have little
bearing on the extent of the territorial sea in the Gulf
of Mexico, where the United States had no such long-
standing fishing interests, or special agreements.

(¢c) Three-league limits were recognized and
used with respect to the annexation of Texas and the
Treaty of Guadalupe Hidalgo.

The recognition of the three-league boundary of
the Texas republic, and the later express utilization
of that boundary in the Treaty of Guadalupe-Hidal-
go, are circumstances which must be considered in
any appraisal of executive foreign policy concern-
ing the extent of the territorial sea. They are men-
tioned here for that reason, but because these events
are considered in deatil in the separate Texas brief,
reference is made to that brief for a full discussion,
as well as to the discussion in this brief under Part
11, B, 2. supra, 92-107.

(d) Ewxecutive policy from 1855 to 1890 shows
lack of uniform adherence to a maximum territorial
limit of three miles.

The Submerged Lands Act applies both a
boundary which existed at the time a State became a
member of the Union or one approved by Congress.
The approval by Congress of the 1868 Florida Consti-
tution would settle the matter as to that State regard-
less of developments in international law, or changes
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in State Department attitudes, in the interim be-
tween 1845, the date the last of the Gulf States was
admitted, and 1868. However, unless the Govern-
ment is contending that the three-mile principle is
s0 universally accepted in international law and the
practice of the United States that Congressional
approval of a Gulf coast State boundary beyond that
limit would be void, examination of the development
of international law need not be carried beyond the
year 1845. Professor Riesenfeld concludes in his
memorandum that questions of international law are
pertinent, if at all, only insofar as historical boun-
daries are concerned. As to these he states:

“On the critical dates between 1811 and 1845
there was no general consent among the mari-
time powers as to a limitation of territorial
waters to one league; on the contrary, there ex-
isted respectable authority, evidenced by diplo-
matic correspondence and statements by au-
thoritative text writers, expressly sanctioning
a three-league limit.” Exhibit II, p. 223.

If the Solicitor General really means to take
this most extreme possible position in attempt-
ing to disable Congress from approving any
boundary in the Gulf beyond three miles, then con-
sideration must be given to the cited statements of
Secretaries of State Marcy, Seward, Evarts, Fish,
and Bayard in the period between 1855 and 1883,
upon which the Government relies. But the com-
plete picture is again far different from that which
the extracts out of context appear to create.
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The concept of the Florida and Bahama Straits
as narrow “thoroughfares of commerce” dominated
the exchange of notes with Spain in 1855 over the
limits of Cuba.”® The idea was the same as that ex-
pressed by Chief Justice Marshall earlier in Church
v. Hubbart:

“Thus in the channel, where a very great part
of the Commerce to and from all the north of
Europe, passes through a very narrow sea, the
seizure of vessels on suspicion of attempting an
illicit trade, must necessarily be restricted to
very narrow limits, . . . .” 2 Cranch 187, 235.

Nowhere in this 1855 correspondence does the State
Department contend that a three-mile rule has re-
ceived universal acceptance.

When in 1862 Secretary Seward wrote Spain on
the same subject, he expressly did not contend ‘“that
all nations have accepted or acquiesced and bound
themselves to abide by this [three-mile] rule when
applied to themselves.”* He admitted that the United
States “have a temporary interest (during the pres-
ent insurrection) to maintain a broad freedom of the
seas, so as to render their naval operations as ef-
fective as may be consistent with the law of na-

82 11 Manning, Diplomatic Correspondence of the United
States, Inter-American Affairs, 1831-1860, 214, 216-17
(Washington, 1939).

62 Note to Mr. Tassara, Spanish Minister, December 16,
1862; 1 Moore, Digest of International Law at 707.
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tions.”** Even then, the State Department represen-
tatives were ready to depart from that policy when-
ever it was to the interest of the United States to do
so. In complaining to the Cape Town authorities
over the capture of the Sea Bride by the Alabama,
Mr. Graham, the United States consul, wrote on Apr.
5, 1863:

“I believe there is no law defining the word
‘coast’, other than international law. That law
has always limited neutral waters to the fight-
ing distance from land, which, upon the inven-
tion of gunpowder, was extended to the distance
of three nautical miles from land on a straight
coast, and, by the same rule, since the invention
of Armstrong rifled cannon, to of least six
miles.” H. R. Exec. Doc. No. 1, 42nd Cong., 3rd
Sess., Vol. 4, pt. II, p. 468 (1873), Cong. Series
1556.

After receiving a British reply that the capture had
been made outside territorial waters, Mr. Graham
replied in part:
“, If your decision is that the neutral
waters of this colony only extend a distance of
three miles from land, the character of that de-
cision would have been aptly illustrated to the
people of Cape Town had an American war-

¢ Id. ot 708. Shortly afterwards, Seward admitted to the
American Minister to Spain ‘“The United States, under
ordinary circumstances, could not, so far as I am able to
judge, have any special interest in denying to Spain the
claim she makes of a maritime jurisdiction exceeding three
miles around the island of Cuba, or elsewhere.” Letter
dated August 14, 1863, Seward to Perry, Papers Re-
lating to Foreign Affairs Accompanying the Annual Mess-
age of the President to the First Session of the 38th Con~
gress, Part 2, at 983 (Washington, 1864), Cong. Series
1181.
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vessel appeared on the scene and engaged the
Alabama in battle. In such a contest, with can-
non carrying a distance of six miles (three over
land), the crashing buildings in Cape Town
would have been an excellent comementary on
your decision.” H. R. Exec. Doc. No. 1, 42nd
Cong., 3rd Sess., Vol. 4, pt. II, p. 469 (1873),
Cong. Series 1556,

In May, 1883, a boundary treaty between Mex-
ico and Guatemala which utilized a beginning point
three leagues from land was received in the
State Department Not only was no objection
made concerning it, but the Department ex-
pressed its pleasure at the settlement of the bound-
ary.cﬁ

While Secretary Bayard argued in May, 1886, that
the three-mile fishery rule in effect on the north-
eastern coast of the United States should be uni-
formly followed on the coast of Alaska,* the Secre-
tary of the Treasury, acting under Congressional and
Presidental authority, ignored his suggestion.”” Be-

85 H. R. Exec. Doc. No. 1, Pt. 1, 48th Cong., 1st Sess., p.
652 (1883), Cong. Series 2181.

88 Letter to Secretary of the Treasury, May 28, 1886, 1
Moore, Digest of International Law T18-721.

87 Act of July 27, 1868, ch. 273, sec. 6, 15 Stat. 240, 241
codified as Section 1956, Revised Statutes of the United
States, 1878, prohibited pelagic sealing “within the limits
of Alaska territory or in the waters thereof.” These limits
as described in the Treaty of Cession from Russia, 15 Stat.
539-41 included approximately one-half of the Bering Sea
with areas in excess of 400 miles from the nearest island.
If Secretary Seward had believed that three miles was the
maximum limit of territorial boundaries, as the Government
now wishes the Court to believe, he would not have taken a
conveyance to a broad area of sea in which the United States
acquired no rights.
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ginning at least as early as August, 1886, seizures of
British ships were made as far as 115 miles offshore,*
and a seizure 59 miles from land was upheld by this
Court on the basis of assertions by the State Depart-
ment that the Bering Sea area was within the juris-
diction of the United States. In re Cooper, 138
U. S. 404, 409, (1887). In the resulting dispute with
Great Britain, Secretary of State Blaine explained
that Secretary Adams’ objections in 1822 to the 100-
mile Russian ukase related solely to Russian terri-
tory in the main Pacific Ocean; that this nation did
not object to full Russian reservation of fishing rights
for its citizens over the entire Bering Sea; that the
United States acquired half of that sea by cession
from Russa and therefore had full rights within that
area to protect its property-interest in its sea herd.”
When the case came to be argued before the Arbitral
Tribunal in 1893, counsel for the United States
chose to recede from Blaine’s position and contend for
a property right in the seal herd itself permitting
its protection as distinguished from any dominion

The Pribilof Islands, the home of the Alaskan seal herd,
lie more than 200 miles from the shore within the area
so acquired. The Secretary of the Treasury instructed rev-
enue vessels to enforce the statute within this vast area.
See Letter dated April 21, 1886, in 1 Proceedinas of the
Trz'bu'ngl5 ;)f Arbitrations Fur Seal Arbitration 82 (Washing-
ton, 18 .

%8 See table of seizures of British Ships, August 1, 1886,
to March 27, 1896, ibid at 83.

8 Letter to Sir Julian Pauncefote, British Minister, June
30, 1890, 2 id, at 224.
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over the sea beyond three miles.” The tribunal de-
nied any right of regulation beyond three miles.™
This event, culminating a period of development be-
ginning with Jefferson’s minimum neutrality an-
nouncement, occurred 25 years after Florida’s
three-league boundary was approved by Congress,
and 81, 76, 74 and 48 years, respectively, after the
Gulf Coast States were admitted to the Union.
Under the tests fixed by the Congress in the Sub-
merged Lands Act, this 1893 decision cannot affect
the status of the Gulf coast state boundaries here
under consideration.

All of the foregoing aspects of the activities of
the State Department are either ignored or glossed
over in Secretary Dulles’ letter. Even though the
letter was written at the request, and for the benefit,
of the Solicitor General, the Secretary of State dis-
cussed only the extent of territorial waters—not
boundary location—and,moreover was very careful
not to say that any firm stand of strict adherence to
a maximum three-mile limit of territorial waters had
been taken by the State Department before the year
1862. He then fails, of course, to mention a sub-
stantial part of the record of the Department from
that date to 1893 bearing on the Solicitor General’s
contention. The true attitude of the State Depart-
ment cannot be assessed accurately on the basis of
only a part of its history.

7 Final Report of the Agent of the United States, 1 id.
at 9.

"t Award of the Tribunal of Arbritration, 1 id. at 77-78.
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In summary, the one sea-league—three-mile limit
of territorial waters was, during the relevant
period, 1812-1868, regarded as the minimum distance
approved by international law to be departed from
or insisted upon as the interests of the United States
appeared. The concept was utilized to protect fishing
interests off the Canadian east coast and in order
to give Federal cruisers the widest range in captur-
ing Confederate blockade-runners during the Civil
War. At other times it did not deter the Congress
from fixing a four-league search area for smuggling
purposes, or the Executive from exercising jurisdie-
tion 115 miles from land in the Bering Sea. The con-
cept was not even mentioned during the entire history
of United States relations with the Republic of Texas
or when the Florida Constitution of 1868 was de-
bated in the Congress. The State Department nego-
tiated treaties with Mexico containing a three-league
Gulfward boundary, and failed to raise objection to
a Mexico-Guatemala boundary of three leagues in
the Pacific. As to the Gulf its practice was uniform
as late at least as 1911. Such course of con-
duct cannot be interpreted as a consistent assertion
even by the Executive Branch of the Government
during the period embracing the relevant dates that
three miles was an absolute maximum limit imposed
by a positive rule of international law. The Solicitor
General’s argument based on this premise is there-
fore without merit.
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C. In any event, Congress has the power to recog-
nize and adopt the coastal boundaries of the
States, despite conflicting theories of inter-
national law or prior practice; and Congress
in the Submerged Lands Act exercised that

power in favor of the contention here made by
the Gulf States.

1. International law is not the measure of the
domestic power of Congress.

Government counsel’s contention (Brief p. 27-147)
that no Gulf State could have a boundary located more
than three geographical miles from its coast because
of international law amounts to saying that inter-
national law limits the power of Congress to adopt
or accept the historic boundaries of the Gulf Coastal
States. The Government’s argument is that the Act
of the Republic of Texas fixing its seaward bound-
aries was ‘“not effective as against other nations,”
(Government’s Brief, p. 18) during the lifetime of
that Republic and therefore the boundary “never had
any validity under international law and the law of
the United States” (Government’s Brief, p. 104).
This contention, when considered with the statement
(Government’s Brief p. 106) “That three miles is
the maximum permissible extent of a nation’s
boundary into the sea,” would in effect deny to
Congress the power to locate a national maritime
boundary beyond three miles from the coast. Such a
contention is contrary to the settled law that Con-
gress can legislate in matters affecting the Nation
and the States despite any conflicting rules of inter-
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national law and in doing so Congress can and does
determine the foreign and domestic policy of the
United States.

International law is a part of the law of the United
States only on questions of international rights and
duties.” Futhermore, Congress is not obligated to
adopt all the principles of international policy that
may be acceptable to the family of nations in general.
As stated by the Court of Appeals of the Ninth
Circuit in United States v. Siem, 299 Fed 582 at 583 :

“International law is not in itself binding
upon Congress, and treaties stand upon no
higher plane than statutes of the United States,”

This Court recently said in Lauritzen v. Larsen,
345 U. 8. 571 at 578:

“ ‘The law of the sea,” we have had occasion
to observe, ‘is in a peculiar sense an interna-
tional law, but application of its specific rules
depends upon acceptance by the United States,’
Farrell v. United States,.336 U. S. 511, 517.”

If Congress is not bound by principles of inter-
national law, it is certainly not bound by unilateral
declarations of the Secretary of State as to the con-
tent and development of international law.

"2 Skiriotes v. Florida, 313 U. S. 69; Hilton v. Guyote,
159 U. S. 118.
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2. The power of Congress to determine national
boundaries is superior to that of the Executive.

The position of the Solicitor General seems to be
that the Executive has paramount, if not exclusive,
power to determine the territorial extent of the
United States for all purposes, and in particular
for the purpose of granting property rights. The
cases, however, do not sustain this view.”™ The fixing
of State boundaries and the fixing of the National
boundary are peculiarly the province of Congress,
and such a function does not belong to the Secretary
of State. Whatever the policy of the Executive
may be on this subject that policy is subject to the
approval or disapproval of the law-making body.

When the President’s decision has been held con-
trolling, it was made in furtherance of some congres-
sionally-approved treaty or act and there was no
question of a confict of executive with legislative
authority. The superiority of the legislative will is
plainest in the field of treaties, which are normally
thought of as the product of the executive, for, as
Mr. Justice Black said in Reid v. Covert, 354 U. S.
1 at 18: “This Court has also repeatedly taken the
position that an Act of Congress, which must comply
with the Constitution, is on a full parity with a
treaty, and that when a statute which is subsequent

7 Alvarez y. Sanches v. United States, 216 U. S. 167;
Stephens v. Cherokee Nation, 174 U. S. 445; Whitney v.
Robertson, 124 U. S. 190; Horner v. United States, 143
U. 8. 570; Fong Yue Ting v. United States, 149 U. S. 698;
Moser v. United States, 341 U. 8. 41, 45; Rainey v. United
States, 232 U. S. 810, 316; Ex parte Webb, 225 U. S. 663,
683.

"+ J. S. Constitution, Article IV, Section 3.
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in time is inconsistent with a trcaty, the statute
to the extent of the conflict renders the treaty null.™”’

Congress has the ultimate power under the Con-
stitution to decide how far into the ocean the United
States will assert a property right in the subsurface
land; how, and through what governmental ma-
chinery, to develop that land; and, under our dual
sovereignty, to what distance the States may exercise
property rights granted to them by Congress

The earliest case touching the question of the
power to fix boundaries appears to be Foster v. Neil-
son, 2 Pet. 253, which involves the validity of a land
grant in the territory between the Iberville and
Perdido Rivers. The case turned on the question of
whether the boundary of the United States stopped
at the Iberville River or extended east to the Perdido
at the time of the grant. The Court held that it was
bound to follow the decision of “the Legislature” as
to this matter, Chief Justice Marshall stating as
follows:

“The judiciary is not that department of the
government to which the assertion of its inter-
ests against foreign powers is confided; and its

™ “Tn Whitney v. Robertson, 124 U. S. 190, the Court
stated, at p. 194: ‘By the Constitution a treaty is placed
on the same footing, and made of like obligation, with an
act of legislation. Both are declared by that instrument to
be the supreme law of the land, and no superior efficacy is
given to either over the other. . . . [I]f the two are incon-
sistent, the one last in date will control the other. . . .
Head Money Case, 122 U. S. 580; Botiller v. Dominguez,
130 U. S. 238; Chae Chan Ping v. United States, 130
U. S. 581. See Clark v. Allen, 331 U. S. 503, 509-510;
Moser v. United States, 841 U. S. 41, 45.” [footnote per
Mr. Justice Black.]
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duty commonly is to decide upon individual
rights, according to those principles which the
political departments of the nation have estab-
lished. If the course of the nation has been a
plain one, its courts would hesitate to pronounce
it erroneous.

“We think then, however individual judges
might construe the treaty of St. Ildefonso, it is
the province of the court to conform its decisions
to the will of the Legislature, if that will has
been clearly expressed.” 2 Pet. at 307.

As to the effect of the various acts of Congress by
which authority over the disputed territory was as-
serted, Chief Justice Marshall stated:

“If those departments which are entrusted
with the foreign intercourse of the nation, which
assert and maintain its interests against foreign
powers, have unequivocally asserted its rights of
dominion over a country of which it is in pos-
session, and which it claims under a treaty; if
the Legislature has acted on the construction
thus asserted, it is not in its own courts that
this construction is to be denied. A question like
this respecting the boundaries of nations is, as
has been truly said, more a political than a legal
question; and in its discussion, the courts of
every country must respect the pronounced will
of the Legislature. . . .” 2 Pet. at 309

Foster v. Neilson was followed in Garcia v. Lee,
12 Pet. 511, where Chief Justice Taney first stated
the holding in Foster v. Neilson as follows:

“, . . This court then decided that the ques-
tion of boundary between the United States and
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Spain was a question for the political depart-
ments of the government; that the Legislative
and executive branches having decided the
question, the courts of the United States were
bound to regard the boundary determined on by
them as the true one.

(14

“After having thus fully expressed the opinion
that the court were bound to recognize the
boundary of Louisiana, as insisted on by the
Legislature of the United States; and that the
American grants of land must prevail over those
made by the Spanish authorities, after the date
of the Treaty of St. Ildefonso, unless ‘the rights
of the parties had been changed by subsequent
arrangements made between the two govern-
ments’; the court, in the same case proceeded to
examine whether the validity of these grants
were recognized by the United States, or pro-
vided for in the Treaty of 1819.” 12 Pet. at 518.

Jones v. United States, 137 U. S. 202, is cited for
the proposition that the Executive has the power to
determine the territory of the United States. How-
ever, the case actually involved the exercise by the
State Department of a power which was conferred
on it by an act of Congress relating to the Guano Is-
lands, to determine whether there was sufficient evi-
dence of discovery, possession, and occupation so that
the island should be considered as appertaining to
the United States. The Court held that the State De-
partment’s decision, made pursuant to the statute,
was binding on the Court, but it should be noted that
the action of the Executive was simply a means of
carrying out the law as determined by Congress.
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The general rule as to the territorial extent of the
United States was stated by the Court as follows:

“All courts of justice are bound to take ju-
dicial notice of the territorial extent of the
jurisdiction exercised by the government whose
laws they administer, or of its recognition or
denial of the sovereignty of a foreign power,
as appearing from the public acts of the legisla-
ture and executive, although those acts are not
formally put in evidence, nor in accord with the
pleadings.” 137 U. S. at 214.

In Pearcy v. Stranahan, 205 U. S. 257, the question
was whether the Isle of Pines was part of the terri-
tory of the United States or of Cuba. The Court held
that the determination of this question was governed
by the decision of the “political departments” as to
the meaning of the treaty with Spain terminating the
Spanish-American War:

“This inquiry involves the interpretation
which the political departments have put upon
the treaty. For, in the language of Mr. Justice
Gray, in Jones v. United States, ‘who is the
sovereign, de jure or de facto, of a territory, is
not a judicial but a political question, the deter-
mination of which by the legislative and execu-
tive departments of any government conclusively
binds the judges as well as all other officers,
citizens, and subjects of that government.’”
205 U. S. at 265.

From the foregoing decisions it follows that the
determination of the territorial extent of the various
aspects of sovereignty of the United States into
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the sea is a matter which is ordinarily determined by
the action of the “political branches” of the govern-
ment, and that ultimately Congress has the power to
make the decision. This is clearly true where, as
here, a grant of national property is at issue. In this
situation the act of the Congress is binding upon both
the Executive and the Judiciary, because Article
IV, Section 3, Clause 1 of the Constitution specifi-
cally gives Congress the power to dispose of property
belonging to the United States.

There is nothing in the Constitution that indicates
that the President (or the Secretary of State) can
fix a boundary without congressional authority.
Much less is there any authority for an executive
officer to change or withdraw boundaries once fixed,
or to take away from the states by a “foreign policy”
determination territory which has once been included
within their limits.

3. If Congress intended a national maritime
boundary to be the limit of the area of submerged
lands in which the rights of the States may be exer-
cised, as plaintiff here contends, that boundary for
purposes of the Submerged Lands Act must neces-
sarily be at least three leagues from coast in the
Gulf of Mexico.

The Submerged Lands Act approves and confirms
the seaward boundary of each original coastal State
as a line three geographical miles distant from the
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coast, or, in the case of the Great Lakes, to the inter-
national boundary. It permits other States that have
not already done so, to extend their seaward bound-
aries to the same extent, with this proviso:

“Nothing in this section is to be construed
as questioning or in any manner prejudicing the
existence of any State’s seaward boundary be-
yond three geographical miles if it was so pro-
vided by its constitution or laws prior to or at
the time such State became a member of the
of the Union, or if it has been heretofore ap-
proved by Congress.”

When this section is read in connection with the
definition of “boundaries” contained in Section 2(b),
43 U. 8. C. 1301, it is plainly evident that Congress
recoghnized a State boundary beyond three miles in
the Gulf of Mexico if such a boundary was fixed
in the State’s constitution or laws prior to, or at the
time of the State’s admission to the Union, or if
such a boundary has been subsequently approved by
Congress.

The Government argues that all of the language in
the Act relative to three leagues is a delusion, saying
that it does not stand for a measurement of a grant
of rights and cannot stand as an adoption of boun-
dary, because the Government says the national
boundary is limited to three miles from the coast.

The Government’s argument, whether stated thus
briefly, or elaborated with innumerable quotations,
amounts to having Congress make a hollow promise.
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It supposes that the senators and representatives
of the Gulf Coast States fought with determination
for an opportunity to have the benefit of historic
boundaries out to three leagues from coast; that the
opportunity seemed to have been granted but was
not; that the President acted in the belief that the
boundary could be three leagues from coast into the
Gulf of Mexico, but it could not; that the Congress,
at the very least, gave the States an opportunity to
show their historic boundaries but that as 2 matter of
law this Court would have to say that the States
could not make that proof. This is not the normal
function of legislative and judicial action.

“Our duty is to give coherence to what Con-
gress has done within the bounds imposed by a
fair reading of legislation. . . .” Sam Achilli
v. United States, 353 U. S. 373 at 379.

“. .. Every statute must be interpreted in
the light of reason and common understanding
to reach the results intended by the legislature.
Cf. Holy Trinity Church v. United States, 143
U. S. 457; American Security & Trust Co.
v. Commissioners, 224 U. S. 491. That
principle would be violated if we attributed to
Congress acceptance of the results that would
occur here from the position argued by peti-
tioner.” Rathbun v. United States, 3556 U. S.
107 at 109.

Irrespective of the policy of the State Department,
and despite any rule of international law, Congress
recognized and adopted these boundaries to the ex-
tent that it transferred rights to the States out to
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three leagues from the coast in the Gulf of Mexico.
The words of the Act are susceptible to no other in-
terpretation. The policy of the United States should
be determined from the statute—not from Secretary
Dulles’ letter, or any other statement by various
government officials (Cf. pages 59 to 103, inclusive,
of the Government’s brief). As this Court said in
Dewey v. United States, 178 U. S. 510 at 521:

“Our provinee is to declare what the law is,
and not, under the guise of interpretation or
under the influence of what may be surmised
to be the policy of the government, so to depart
from sound rules of construction as in effect to
adjudge that to be law which Congress has not
enacted as such. Here the language used by
Congress is unambiguous. It is so clear that
the mind at once recognizes the intent of Con-
gress. Interpreted according to the natural im-
port of the words used, the statute involves no
absurdity or contradiction, and there is conse-
quently no room for construction. Our duty is
to give effect to the will of Congress as thus
plainly expressed. United States v. Fisher, 2
Cranch 358, 399; Lake County v. Rollins, 130
U. S. 663.” ™

The cases cited above make it clear that the Court
should apply the rules laid down by Congress irre-
spective of consequences. This simply means the Gov-
ernment counsel’s argument is one that should have
been, as it was in fact, addressed to Congress. Con-
gress rejected that argument, deciding that the States

7 See also Jay v. Boyd, 351 U. S. 345 at 357; Galvan v.
Press, 347 U. S. 522 at 528 ; United States v. First National
Bank, 234 U, S. 245 at 260.
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should have rights out to three leagues from the coast
in the Gulf of Mexico. If this policy decision by Con-
gress can be given effect only by construing it to
mean that for the purpose of this Act national
territory has been located by Congress at three lea-
gues in the Gulf, then the Act should be given that
construction.

'On this specific point the co-author of the bill and
acting chariman of the Senate Interior Committee,
who reported the bill to the floor placed in the Con-
gressional Record a documented statement showing
“the true intent and effect of Senate Joint Resolution
13.” This statement said:

“In collaboration with other co-authors of the
resolution and with members of the Committee
on Interior and Insular Affairs, I have prepared
a detailed statement showing that the true in-
tent and effect of Senate Joint Resolution 13
are to establish a policy which is clearly within
the authority of the Congress of the United
States. In order that every Member of the Sen-
ate may have an opportunity to consider this
statement prior to a final vote on the passage of
the resolution, I ask unanimous consent that it
be inﬁerted in the Record at this point in my re-
marks,

“There being no objection, the statement was
ordered to be printed in the Record, as fol-
lows: . . .

“Therefore, regardless of how the marginal
belt and its lands and resources were acquired
in the first instance, they are now a part of the
territory of the United States the same as its
land territory, and the Constitution and do-
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mestic laws are applicable as between the Fed-
eral Government and the States or individual
citizens. . . .

“If any doubt remains on this question of
whether that part of the marginal belt included
within the definition of ‘lands beneath navigable
waters’ in Senate Joint Resolution 13 is a part
of the territory of the United States and subject
to the authority of the Congress, the doubt will
be removed by the terms of this joint resolution.
No one will question the right of the Congress
to declare the territorial extent of the jurisdic-
tion of our Nation. By its definition of ‘lands
beneath navigable waters’ Senate Joint Resolu-
tion 13 recognizes that the area within the 3-
mile limit or within such greater distance as a
State’s seaward boundary existed ‘in the Gulf
of Mexico or any of the Great Lakes at the time
such State became a member of the Union, or
as heretofore approved by the Congress’ is with-
in the territory of the States and the United
States. This assertion of congressional policy
will confirm the fact that such area is within
the jurisdiction of the United States, and there-
for it is subject to legislation by the Congress.”
99 Cong. Rec., 4382, 4384, 4385,

The Submerged Lands Act, enacted with the ap-
proval of the President, was intended to settle this
policy matter and that settlement should be allowed
to stand. The plain purposes of Congress should not
be thwarted because other solutions or alternative
means of settling these matters were available.

No further argument is needed to show that the
Congress can dispose of national property and prop-
erty rights. Alabama v. Texas, 347 U. S. 272.
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No further argument is needed that Congress and
the President have made it clear that no one but the
United States, or the several States which compose
it, can take the minerals from our continental shelf,
and so this remains a domestic matter concerned only
with the disposition of national and States’ claims.

As Senator Cordon further stated:

“As shown by the evidence furnished by the
State Department and by the Presidential Proc-
lamation and Executive order of September 28,
1945, the vesting or establishment of these pro-
prietary rights in the States is a matter of do-
mestic concern and will not interfere with in-
ternational law or present and future interna-
tional agreements and obligations, so long as
they are vested or established subordinate and
subject to the constitutional governmental pow-
ers or the national sovereign. That is exactly
what is intended to be accomplished by the terms
of Senate Joint Resolution 13, . . . 99 Cong.
Rec., 4385.

If this disposition must be made on the basis of
territorial boundaries, then logic, sense and the

proper application of recognized rules of statutory
construction require that the Act itself be considered
as declaring the extent of national territory.

“The purpose of Congress is a dominant fac-
tor in determining meaning. There is no better
key to a difficult problem of statutory construc-
tion than the law from which the challenged
statute emerged. Remedial laws are to be inter-
preted in the light of previous experience and
prior enactments. Nor, where doubt exists,
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should we disregard informed congressional dis-
cuszions.” United States v. Congress of Indus-
trial Organizations, 335 U, S. 160 at 112.

« % % * The statute cannot be divorced from
the circumstances existing at the time it was
passed, and from the evil which Congress sought
to correct and prevent. The circumstances and
evil are well known. * * *” United States v.
Champlin Refining Co., 341 U. S. 290.

If no State territorial boundary may exist
outside a national boundary and if the Con-
gress has approved State boundaries extending be-
yond three miles, then it neces:arily follows that Con-
gress approved a national boundary for the purposes
of the Submerged Lands Act in fixing historic State
boundaries as the measure of the grant.

All that is needed to support so simple and reason-
able a proposition is to construe the Submerged
Lands Act so that it will have the effect intended by
the Congress.

Furthermore, it is beyond dispute that the United
States now has a national boundary in the Gulf of
Mexico three leagues from coast as establizshed by the
Treaty of Guadalupe Hidalgo.
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Conclusion

The defendant States in their separate briefs will
pray for relief in conformity with their respective
answers.
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EXHIBIT I

Memorandum on the International Law Questions
Involved in United States v. States of
Louisiana, et al.

By Louis B. Sohn*

1. The Submerged Lands Aect transferred to
States certain property rights with respect to lands
beneath navigable waters and the natural resources
within such lands and waters “within the boundaries
of the respective States.” The term “boundaries”
was defined as including the boundaries of a State
in the Gulf of Mexico “as they existed at the time
such State became a member of the Union, or as
heretofore approved by the Congress,” but in no
event extending more than three leagues into the
Gulf of Mexico.

The statute proceeds clearly on the assumption
that under both the law of the United States and
international law, the property rights in the re-
sources of the continental shelf are vested in the
United States. The only question left open in the
statute is where the dividing line should be drawn
between federal and state property in cases in which
the historic boundaries of the Gulf States extended
beyond three geographical miles. This question

* Professor of Law, Harvard University; former legal
officer in the Secretariat of the United Nations; editor of
Laws and Regulations on the Regime of the High Seas,
2 vols. (published in the United Nations Legislative Series,
1951-52) ; editor of Cases on World Law (1950) and Cases
on United Nations Law (1956).
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seems to be principally a question of fact, i. e., where
were the actual boundaries of these States at the
crucial dates chosen by Congress. According to
Section 4 of the Submerged Lands Act, a State’s
boundary could have been established by several
alternative methods: “by its constitutions or laws
prior to or at the time such State became a member
of the Union,” or by Congressional approval.
Whether State boundaries in the Gulf of Mexico
have been established by any of these acts, is again
a question of fact, or in some cases a question of
interpretation of the relevant document.

2. All these questions are exclusively questions
of domestic law and no issues of international law
seem to be involved here. The contention of the
United States is, however, that the relevant State
boundaries “have never had any validity under in-
ternational law” (Brief for the United States, p.
104). This contention is denied by the defendant
States, which claim that their boundaries did not
at the relevant dates violate any rules of inter-
national law on maritime boundaries.

If, contrary to the view presented in section 1,
above, the Supreme Court should wish to discuss
the question of international law raised by the
United States—i. e., whether State acts extending
the boundaries of the Gulf States three marine
leagues into the Gulf of Mexico were invalid under
international law as it existed at the crucial period,
i. e., between 1812 and 1868—the following consid-
erations should be taken into account.

8. It is a recognized principle of international
intertemporal law that “a juridical fact must be ap-
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preciated in the light of the law contemporary with
it, and not of the law in force at the time when a
dispute in regard to it arises.” [Judge Huber
in the Island of Palmas Case between the United
States and the Netherlands, 1928; 22 American
Journal of International Law 883 (1928); 2 United
Nations, Reports of International Arbitral Awards
845 (1949).] In another territorial dispute it has
been said that “The right of nations to countries dis-
covered in the sixteenth century is to be determined by
the law of nations as understood at that time, and not
by the improved and more enlightened opinion of
three centuries later.” [Secretary of State Upshur
to Mr. Everett, American Minister to Great Britian,
October 9, 1843 ; 1 Moore, A Digest of International
Law 259 (1906.) ]

Similarly, in the present case, the legal validity
of the acts of the Gulf States by which their boun-
daries were extended into the Gulf of Mexico would
have to be evaluated in the light of the rules of in-
ernational law which existed in the first half of the
nineteenth century. The problem should be ap-
proached in the same way and by the same method
as the Supreme Court or an international court
would have approached them if it had to decide the
issue in the very year in which the crucial events
transpired, i. e., 1812, 1817, 1819, 1836, 1845 or 1868,
as the case may be.

Consequently, in trying to decide upon the valid-
ity or not of each State act, one has to determine
first what was the rule of international law applica-
ble to the act at the time that act was enacted or
approved. Later authorities can be used only when
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it is clear that there has been no change either in
the rule or its scope, or where a later authority has
dealt with the matter from the point of view not of
its own time but in a historical manner, in the light
of the rules of the period in which the relevant facts
occurred. Of course, it may be difficult to pin-
point the existence of a particular rule at a certain
date and for that reason it is generally permissible
to consider such contemporary sources of law as
are not too far removed in time and spirit from the
crucial date. On the other hand, there may be cases
in which certain principles have persisted for such
a long time without any change that it is not neces-
sary to prove their existence at a particular time.
In such a case the burden of proof would be on the
party trying to persuade the Court that at a partic-
ular point in time there was a temporary departure
from the general prineple.

4. When these principles are applied to the prob-
lem of the rights of the Gulf States in the adjacent
waters of the Gulf of Mexico in the first seventy
years of the nineteenth century, the following ques-
tions would seem to emerge:

(a) What were at that time the basic rules of
international law with respect to the extension of
the jurisdiction of a nation over the sea adjacent to
its territory?

(b) Did the same rules apply to all aspects of
jurisdiction over the neighboring sea or were there
different rules for different purposes?

(¢) Were these rules of universal applicability
or did they allow regional departures either from
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the main principles or from some of their basic fea-
tures?

(d) Were any departures from these rules per-
mitted on the basis of “historic” rights?

(e) To what extent was a State permitted to
acquire special rights with respect to the subsoil
of the sea and its resources?

5. There can be no doubt that, by 1812, the rule
that a State had the right to extend its jurisdiction
over the areas of the sea adjacent to its territory
was firmly established. That rule can be traced at
least to Bartolus de Sassoferrato and his pupil
Baldus de Ubaldis, and it survived without any dif-
ficulty the battle royal for the freedom of the seas.
Grotius and his followers and Selden and his ad-
herents disagreed on the dominion over the vast
oceans, the high seas, but there was no disagree-
ment between them about the right of a State to
extend its jurisdiction over bays and straits em-
braced by its territory and over a limited area of
the sea adjoining that territory. The following sum-
mary of the situation at the beginning of the nine-
teenth century may be considered as representing
the general consensus on the subject:

“ ... Originally it was taken for granted
that the sea could be appropriated. It was ef-
fectively appropriated in some instances; and
in others extravagant pretensions were put for-
ward, supported by wholly insufficient acts.
Gradually, as appropriation of the larger areas
was found to be generally unreal, to be burden-
some to strangers, and to be unattended by
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compensating advantages, a disinclination to
submit to it arose, and partly through insensible
abandonment, partly through opposition to
the exercise of inadequate or intermittent
control, the larger claims disappeared, and
those only continued at last to be recog-
nised which affected waters the possession
of which was supposed to be necessary
to the safety of a state, or which were
thought to be within its power to com-
mand. Upon this modification of practice it
may be doubted whether theories affirming
that the sea is insusceptible of occupation had
any serious influence. They no doubt accelerat-
ed the restrictive movement which took place,
but outside the realm of books they never suc-
ceeded in establishing predominant authority.
The true key to the development of the law is
to be sought in the principle that maritime oc-
cupation must be effective in order to be valid.
This principle may be taken as the formal ex-
pression of the results of the experience of the
last two hundred and fifty years, and when
coupled with the rule that the proprietor of
territorial waters may not deny their naviga-
tion to foreigners, its reconciles the interests of
a particular state with those of the body of
states. As a matter of history, in proportion as
the due limits of these conflicting interests
were ascertained the practical rule which rep-
resented the principal became insensibly con-
solidated, until at the beginning of the present
century it may fairly be said that though its
application was still rough it was definitively
settled as law.”

[14

. . . Inclaiming its marginal seas as prop-
erty a state is able to satisfy the condition of
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valid appropriaton, because a narrow belt of
water along a coast can be effectively com-
manded from the coast itself either by guns or
by means of a coast-guard. In fact also such a
belt is always appropriated, because states re-
serve to their own subjects the enjoyment of its
fisheries, or, in other words, take from it the
natural products which it is capable of yielding.
It may be added that, unless the right to exer-
cise control were admitted, no sufficient securi-
ty would exist for the lives and property of the
subjects of the state upon land; they would be
exposed without recognised means of redress
to the intended or accidental effects of acts of
violence directed against themselves or others
by persons of whose nationality, in the absence
of a right to pursue and capture, it would often
be impossible to get proof, and whose state con-
sequently could not be made responsible for
their deeds. Accordingly, on the assumption
that any part of the sea is susceptible of ap-
propriation, no serious question can arise as to
the existence of property in marginal waters.”
Hall, International Law 124-26 (1880).

6. While there existed this general agreement
on the basic principle, this agreement did not extend
to two important aspects of its application: the ex-
tent of the adjacent area of the sea which could be
made subject to the jurisdiction of the neighboring
State and the amount of dominion and jurisdiction
which could be exercised over that area. As Chan-
cellor Kent pointed out, “The extent of jurisdietion
over the adjoining seas, is often a question of dif-
ficulty, and of dubious right.” [1 Kent, Commentar-
ies on American Law 25 (3rd ed., 1836).] He added
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that “All that can reasonably be asserted is, that the
dominion of the sovereign of the shore over the con-
tiguous sea, extends as far as is requisite for his
safety, and for some lawful end.” [Ibid., at 28.]
The rule here, as in many other areas of international
law was the rule of reasonableness. Chief Justice
Marshall put it down very clearly in a parallel case:
if the means used by a State “are such as are reason-
able and necessary to secure their laws from viola-
tion, they will be submitted to.” [Church v. Hubbart,
2 Cranch 187, at 235 (1804).] In a similar way,
Professor Lauterpacht stated recently that the doec-
trine of the freedom of the seas “con be safeguarded
only if it is acted upon in accordance with its true
purpose and the ever valid test of reasonableness.”
[H. Lauterpacht, “Sovereignty over Submarine
Areas,” 27 British Year Book if International Law
376, at 407 (1950).]

What is reasonable depends on the circumstances
of each case and on the spirit of the times. From the
days of Bartolus to Alberico Gentili, it seemed quite
reasonable to extend national jurisdiction one hun-
dred miles into the sea. [Gentili, Hispanicae Advoca-
tionis Libri Duo 82-33 (ed. of 1661, reprinted in
Classics of International Law, 1921).] The famous
bull of Pope Alexander VI dividing the New World
between Spain and Portugal in 1493, drew the boun-
dary line 100 leagues from the Azores and Cape
Verde Islands, and the Treaty of Utrecht of 1713
dealt with fisheries up to thirty leagues from the
coasts of Nova Scotia. [1 Davenport, European
Treaties Bearing on the History of the United States
and Its Dependencies T1, at 75, 77 (1917); 8 idem
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192, at 212 (1934).] But when the limit of 100
miles was enacted by Russia in 1821, it led immedi-
ately to many protests. [See, e. g., the American
protests in 4 American State Papers: Foreign Re-
lations 861, 863 (ed. of 1834).] On the other hand,
one may note the statement in the Declaration of
Panama of October 3, 1939, that the American Re-
publics must “as a measure of self-protection insist
that the waters to a reasonable distance from their
coasts shall remain free from the commission of
hostile acts,” and that they are entitled to establish
a 300-mile zone for that purpose. [U. S. Foreign Re-
lations, 1939, Vol. 5, pp. 35-37.]

7. During the eighteenth and nineteenth cen-
turies one can observe continuous attempts by vari-
ous nations, and their publicists, to devise methods
for shrinking the sea area subject to the jurisdiction
of the adjacent States. To the question what limit
is reasonable, various answers were given, each de-
signed to diminish the control of the sea-bordering
States over the neighboring waters. It was admitted
quite quickly that claims to sea territory stretching
from the coast 100, 60 or 30 miles, or to a distance
which may be traveled by a ship in two days or even
one day, were not reasonable. But once the struggle
was narrowed down to distances below twenty miles,
several “reasonable” rules made their appearance,
and there seemed to be no valid reason to choose one
of them rather than another.

For instance, in order to determine which bays
were to be considered to be within the nation’s juris-
diction, the rule was developed of the line of vision—
if a person on a boat in the middle of the bay could



—156—

see the land on both sides, the bay was within a na-
tion’s jurisdiction. It seemed reasonable to apply
that rule also to the neighboring sea—if a person
could see the land from the mast of the boat, he could
no longer claim that he did not know that he was
near the coast. It was felt also that when foreign
vessels either fish or wage war in the sight of land,
the local population might justly consider itself or its
economic interests in danger, and the coastal State
should be entitled, therefore, to prohibit such activi-
ties. [For a modern reference to this reasoning, see
the statement by Prime Minister Churchill of De-
cember 25, 1939, in which he informed President
Roosevelt of instructions given the British ships to
arrest or attack enemy supply vessels only “out of
sight of United States shores.” U. S. Foreign Re-
lations, 1939, vol. 5, p. 121.] In some areas, e. g.
Scotland, and in some treaties the rule of jurisdiction
over the area within the sight of the coast did, there-
fore, develop. Though state practice did not meas-
ure this distance in miles, in view of the differences
in the height of the masts and in the vision of various
persons, some authors made an attempt to ascribe
a specific distance to the line-of-vision rule, but their
estimates of the average differed from twelve to
twenty miles. The distance of “upwards of twenty
miles” was mentioned, for instance, in this connec-
tion by Jefferson in his notes to foreign ambassadors
of November 8, 1793. [6 The Writings of Thomas
Jefferson 440, 442 (ed. of 1895).]

Another rule, which was also based on the princi-
ple that the ship master should have a means of
knowledge that he was approaching a foreign coast,
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relied on the measurement of the depth of the water
—Iif a ship’s lead could reach the bottom, this was a
warning that foreign land was near and that the
ship was within the neighboring nation’s jurisdiction.
Thus Valin, in his famous commentary on the French
maritime regulations, after dismissing other rules,
stated that “it would have been better perhaps to
reckon the domain over the adjacent sea by the
sounding-lead, and to assign its limits exactly at that
point where the lead ceased to fetch bottom.” [2
Valin, Nouveau Commentaire sur l‘Ordonnance de
la Marine 638 (1760).] It may be noted that this
commentary was well-known to American statesmen
and was relied on by them in the 1793 dispute with
France. [See e. g., Randolph’s opinion of May 14,
1793, 1 Op. Att. Gen. 15, at 17 (ed. 1841); Ham-
ilton’s statement of December 6, 1796, reprinted in
6 The Works of Alexander Hamilton 215, at 218-20
(ed. of 1904).] In the above cited correspondence
with foreign ambassadors, Jefferson referred indi-
rectly to the depth rule, when he pointed out that the
United States might in the future claim a limit
broader than three geographical miles in view of the
special character of the American coast, “remark-
able in considerable parts of it for admitting no ves-
sels of size to pass near the shore.” [6 The Writings
of Thomas Jefferson, 440, 442 (ed. of 1895).] While
this rule was relevant in 1793, it became even more
important after the admission of the Gulf States
into the Union, as the coastal waters of the Gulf were
much more shallow than the waters near the Atlantic
coast.
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Closely connected with this principle was another
one based on the idea that a State had the right and
the duty to protect coastal navigation, i. e., vessels
plying between various ports on the coast, as dis-
tinguished from intercontinental navigation across
the high seas. In many countries cabotage between
domestic ports was reserved exclusively to domestic
vessels, and there seemed to be sufficient reason to
grant them special protection. This might have been
the meaning of Jefferson’s statement in 1793 that
the United States was entitled to “as broad a margin
of protected navigation, as any nation whatever.”
[6 The Writings of Thomas Jefferson 440, 442 (ed.
of 1895).] The special conditions in the Gulf of
Mexico, where the coastal vessels had to stay a little
further from the coast because of the shallowness
of water, would have justified extending the margin
of protection for the coastal shipping to at least
three leagues. It may be noted that the main reason
given by the United States for extending a neutrality
zone to 300 miles by the Declaration of Panama of
1939, was to prevent belligerent activities “within
waters adjacent to the American continent which
embrace normal inter-American maritime communi-
cations,” and to allow the American Republics “to
pursue their normal peacetime trade and commerce
in waters adjacent to their shores.” [U. S. Foreign
Relations, 1939, vol. V, at 87, 88.] By analogy, one
could say that a hundred years earlier, the United
States was entitled to claim at least three leagues for
the purpose of protecting normal peaceful trade and
commerce between its harbours in the Gulf.



—159—

A fourth rule, applicable principally to the limited
problems of naval warfare, was based on the range
of the cannon. This principle could be justified in
several ways. In the first place, the ships of one bel-
ligerent were entitled to the protection of a friendly,
neutral State against attacks by the other belliger-
ent near the shores of the neutral State. Such pro-
tection could be effectively given either by the naval
vessels of the neutral State stationed near the coast
or by the guns of coastal fortresses. The first method
was mentioned by the early writers, but it was
later abandoned as jurisdiction based on the presence
of a fleet was considered purely temporary and it
would have to shift constantly with the movement of
the ships. The second method, based on the range
of the guns of a fortress, became immediately popu-
lar as a limit for belligerent activities. Originally,
this protection rule was applied only in an area sur-
rounding the actual location of coastal fortresses,
and the width of the area depended on the actual
range of the guns of a particular battery. Later the
application of the rule was extended to coasts where
there were no batteries and instead of the actual
range of a gun, an average or maximum range was
substituted. This process was speeded up by the fact
that in the meantime another justification was de-
veloped for the rule, namely that the purpose of the
rule was also to prevent the possibility of damage on
the shore being caused by an exchange of shots
among belligerent vessels. From that point of view,
the range of guns on the shore was irrelevant; what
mattered most was the range of the cannon on board
belligerent ships. Both these reasons justified the
application of a prohibition of belligerent activities
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to an area along the coast of a State to be measured
by the range of the cannon, usually the maximum
rather than the actual or average range, and this
principle was applied in the second half of the eigh-
teenth century and first half of the nineteenth cen-
tury in many national regulations, bilateral treaties
and diplomatic exchanges. [For a history of this
rule, see Walker, “Territorial Waters: The Cannon
Shot Rule,” 22 British Year Book of International
Law 210-31 (1945).]

It is not surprising, therefore, that when the
United States Government was looking around for
a principle of international law on which it could
base its opposition to French belligerent activites
off the American coast, it resorted to the cannon shot
rule, i. e., “the utmost range of a cannon ball, usually
stated at one sea-league.” But in his letters to
foreign envoys Jefferson made it clear that this was
a minimum rule of a provisional character, and that
this limit was to be applied only to the prohibition of
hostilities in a zone of protected navigation. [6 The
Writings of Thomas Jefferson 440-42 (ed. of 1895).]
The Neutrality Act of 1794 was similarly limited to
“cases of captures” by belligerents. [1 Stat. 381, at
384.] There is no intimation, either at that time or
for a long time thereafter that the United States con-
sidered the cannon-shot or three-mile rule as reason-
able for all purposes, and in particular as the basis
for a maritime boundary delimiting the utmost reach
of American jurisdiction.

Logically, if the area between the shore and the
three-mile limit of the cannon shot were considered
as part of the territory of the United States for all
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purposes, then the prohibition of belligerent activi-
ties should have extended three miles further in
order to enzure that there would be no interference
with peacetime activities in the first three-mile zone.
To the extent that the purpose of the rule was to safe-
guard the lives and property of the inhabitants of
the country engaged in peaceful pursuit at home, the
rule would seem to require that navigation and fish-
ing in the three-mile zone be equally safeguarded
- from intentional or accidental shots of belligerents.
Consequently, such activities should have been re-
moved at least three miles from the original three-
mile zone, and belligerent activities should have been
prohibited within a six-mile zone rather than a three-
mile zone only. This logical step was taken by Spain
and several other nations which adopted the six-mile
or double cannon-shot rule. From the point of view
of reasonableness, there would seem to be no objec-
tion to such a rule, and the objections made by the
United States against that rule could be justified
only where that Spanish rule interferred with his-
torical rights of navigation in international straits
between the Atlantic and the Gulf of Mexico. The
American protest of July 7, 1855 was based clearly
on the ground of interference with ‘“‘thoroughfares
of commerce” and was thus within the exception
stated by Chief Justice Marshall in Church v. Hub-
bart, where it was recognized that in a channel,
where a great amount of commerce passes, seizures
“must necessarily be restricted to very narrow
limits.” [11 Manning, Diplomatic Correspondence
of the United States: Inter-American Affairs, 1831-
1860, 214, at 217; 2 Cranch 187, at 234-36.1 It
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may also be noted that Secretary of State Seward
wrote in 1863 that “The United States, under ordi-
nary circumstances, could not, so far as I am able to
judge, have any special interest in denying to Spain
the claim she makes of a maritime jurisdiction ex-
ceeding three miles around the island of Cuba, or
* elsewhere.” [Papers Relating to Foreign Affairs,
1863, Part 2, p. 905.]

In any case, it is important to remember that the
cannon-shot rule and its temporary equivalent the
three-mile rule were designed originally for one pur-
pose only, i. e., for keeping belligerents away from
the coastal waters, and where applied only in areas
closely connected with belligerent activities. For
other purposes other rules were devised.

8. Infact, during both the crucial period of 1812-
68 and during the period immediately preceding it,
there is ample evidence that the test of reasonable-
ness of a distance depended to a large extent on the
purpose for which a particular limit was established.
During these periods iurisdiction was extended into
the sea for various purposes: protection of naviga-
tion against piracy, prevention of hostilities between
foreign ships near the shore, assuring proper respect
to the national flag, protection of the inhabitants
of the coast, national security, enforcement of cus-
toms laws, criminal jurisdiction, regulation of fish-
ing and exclusion of foreign fishermen. It was gen-
erally recognized that there may be good reasons
for extending the jurisdiction of a State further into
the sea for some purposes and for being satisfied
with a smaller distance for other purposes. [See,
e. g., A. Geouffrede La Pradelle, “Le droit de 'Etat
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sur la mer territoriale,” 5 Revue générale de droit
international public 264-84, 309-47, at 338-47
(1898) ; 3 Gidel, Le droit international public de la
mer 153-92 (1934).]

The practice of States, judicial decisions and writ-
ers on international law during this period seldom
deal with the question in terms of a definite boundary
for all purposes. Instead there are constant refer-
ences to the fact that the dominion and jurisdiction of
a State over the coastal sea are different from those
over the land, in particular because of the right of
foreign vessels to innocent passage through the terri-
torial sea. [See, e. g., 1 Ortolan, Régles internation-
ales et diplomatie de la mer 168-7T2 (3rd ed., 1856).]
During such a passage foreign vessels are subject to
the jurisdiction of the adjoining State for various
purposes; the closer they get to land, the more are
they subject to the jurisdiction of the coastal State;
finally, when a vessel enters inland waters, local jur-
isdiction over it becomes almost complete. While it
seems proper to adopt various laws and regulations
with respect to foreign vessels navigating close to
the coast, it was generally accepted that only in im-
portant matters should such laws and regulations ap-
ply to foreign vessels navigating in more distant wa-
ters. Even with respect to criminal offenses distine-
tion was made between crimes completed on board
ship and crimes the effects of which were felt aboard
- another ship or in the sea. [See, e. g., R. v. Keyn, 2
Ex. D. 63, at 81-83, 191-94 (1876).]

It is not surprising, therefore, that the Congress
of the United States almost simultaneously adopted
two different zones for maritime captures and cus-
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toms control. While the Neutrality Act of 1794 con-
ferred jurisdiction upon the district courts to take
cognizance of “captures made within the waters of
the United States or within a marine league of the
coast or shores thereof”, the Customs Acts of August
4, 1790, and March 2, 1799, imposed various duties
on foreign vessels arriving “within four leagues of
the coast” of the United States and authorized cus-
toms officers to examine and search such vessels. [1
Stat. 145, at 164, 175, and 627, at 648, 700.] Pre-
viously, during the negotiations with Great Britain
over fisheries in the North Atlantic, the United
States proposed a limit of three leagues as the most
proper distance for exclusive fishing rights. [See,
e.g., Report of a Committee of Congress of January
8, 1782, 23 Journals of the Continental Congress,
1774-1789, 472, at 477-78.] Chancellor Kent thought
it proper to apply the four-league rule to other areas
and insisted that “no belligerent right should be ex-
ercised within ‘the chambers formed by headlands,
or any where at sea within the distance of four
leagues, or from a right line from one headland to
another.” ” [1 Kent, Commentaries on American Law
30 (1826).] There is no reason to assume that any
one of these lines was considered as the absolute
boundary of the United States for all purposes, or
that the jurisdiction exercised within the line nearest
to the shore should be considered as territorial and
the jurisdiction beyond that line as extraterritorial.
The label of “extraterritorial jurisdiction” applies:
either to jurisdiction over all waters over which the
United States exercises some jurisdiction, with the
exception perhaps of the internal waters of the
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United States (i.e. the “waters of the United States”
mentioned separately in the Neutrality Act of 1794) ;
or to jurisdiction on the high seas over domestic ves-
sels in time of peace and war and over foreign vessels
in time of war. But from the point of view of extra-
territoriality, there is no valid distinction between
jurisdiction over a three-, nine- or twelve-mile belt.
[See, e.g., the French Memorandum of March 22,
1825, to the British Government, reproduced in 2
Smith, Great Britain and the Law of Nations 152-56
(19385) ; and the French letter of April 5, 1825, ibid.,
at 157.]

9. The stand taken by the United States in 1793
is consistent with this approach. When Jefferson
wrote his famous letters to Genet and Hammond, he
was aware of the divergence of views as to the dis-
tance from shore to which States “might reasonably
claim a right of prohibiting the commitment of hostil-
ities.” He discussed various limits, from one league
to twenty miles, and mentioned the fact that the in-
termediate distance of ‘“three leagues has some au-
thority in its favour.” The letter to Mr. Hammond,
the British Minister, stated in particular that the
President, “before it shall be finally decided to what
distance from our sea shores the territorial protec-
tion of the United States shall be exercised,” found ‘it
necessary in the mean time, to fix on some distance
for the present government of these questions.” That
letter also reserved for future deliberation “the ul-
timate extent” of the “margin of protected naviga-
tion,” and mentioned that before final decision “if
will be proper to enter into friendly conferences &
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explanations with the powers chiefly interested in the
navigation of the seas on our coast.” Similarly, the
letter to Genet stated that “Future occasions will be
taken to enter into explanations with [other Powers]
as to the ulterior extent to which we may reasonably
carry our jurisdiction.” It may be noted that no such
conference for fixing definitive limits was held dur-
ing the crucial period of 1812-1868. Conferences for
that purpose were finally held in 1930 and 1958, but
no agreement was reached at them.

The minimum distance of one sea-league, or three
geographical miles, was chosen in 1793 provisionally
only, for the express purpose of avoiding the possibil-
ity of opposition by other Powers, as it was “as little
or less than is claimed by any of them on their own
coasts.” [6 The Writing of Thomas Jefferson 440.
441, 442 (ed. of 1895).] The acknowledged reason
for presenting this narrow claim instead of a broader
one was that in 1793 there was a desire to settle the
dispute over the French captures off the American
shore as quickly as possible and thus to avoid involve-
ment in European hostilities. Consequently, it was
thought necessary to make only a minimum claim
which France would find difficult to reject. [See the
statement by Alexander Hamilton of December 6,
1796, 6 The Works of Alexander Hamilton 215, at
218-19 (ed. of 1904) ; and the statement by Jefferson
of 1805, reported in 1 Memoirs of John Quincy
Adams 375-76 (ed. of 1874).] Once this dispute was
out of the way, the United States could broaden its
jurisdiction as it saw fit. Already in the 1793 cor-
respondence, Jefferson made it clear that “The
character of our coasts, remarkable in considerable



—167—

parts of it for admitting no vessels of size to pass
near the shores, would entitle us, in reason, to as
broad a margin of protected navigation, as any na-
tion whatever.” [6 The Writings of Thomas Jeffer-
son 440, 442 (ed. of 1895).] He mentioned at the
same time that for jurisdiction over rivers and bays
“the laws of the several States are understood to have
made provision” (ibid.), and has thus given notice
to the foreign governments that in the future juris-
diction over other areas neighboring the United
States may be rightfully asserted not only by action
by the Federal Government but also by State laws.
In later years, Jefferson showed clear preference
for broader limits, in particular for the extension
of jurisdiction to the edge of the Gulf Stream. [See
the Statement by Jefferson of November 30, 1805,
reported in 1 Memoirs of John Quincy Adams, 375-
76 (ed. of 1874); and the Presidential Message of
December 3, 1805, reprinted in 1 American State
Papers: Foreign Relations 66 (ed. of 1832.)]

10. Article I of the Treaty of October 20, 1818 [8
Stat. 248, at 249], between the United States and
Great Britain is often cited as the proof of common
acceptance of the three-mile rule as a general rule of
international law. But the very language of the treaty
shows that the United States renounced in its various
rights and privileges in order to obtain others. It was
in the interest of Great Britain rather than the
United States in this case to have the boundary
further from the shore, and in order to push the fish-
ing limits back to three miles, the United States had
to abandon the historic right of its citizens to fish in
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some places within three miles of the coast. The limit
agreed upon was simply a result of the uneven bar-
gaining skill of the negotiators for the two parties
rather than an application of a generally recognized
principle. The history of the North Atlantic fisheries
and of the negotiations between Great Britain and
other powers with respect to them show quite clearly
that each limit was the result of a series of compro-
mises, that concessions in one area were balanced
against concessions in other areas, and that fre-
quently the same treaty contained different limits for
various fishing areas. [Note, e. g., the various limits
contained in Article 5 of the Treaty of Paris of Feb-
ruary 10, 1763, 4 Davenport and Paullin, European
Treaties Bearing on the History of the United States
and Its Dependencies 92, at 93-94 (1937) ; and note
that during the negotiations several other limits were
also considered, as may be seen in the instructions for
the Duke of Bedford of October 26, 1762, reprinted
in 7 British Diplomatic Instructions, 1689-1789, 69,
at 70 (Royal Historical Society, 1934), and in the
letter from the Duke of Bedford of November 3,
1762, reprinted in 8 Correspondence of John, Fourth
Duke of Bedford 144, at 147-48 (1846).]

11. Thus it can be said that the three-mile equi-
valent of the cannon-shot rule was not firmly estab-
lished as a general principle at the beginning of the
crucial period of 1812-1868. At best, it was used by
some States for some purposes, but all States have
used other limits for other purposes, and some States
have rejected the three-mile limit as inadequate from
the very beginning. The three-mile rule was even less



—169—

firmly established at the end of the crucial period,
when the improvement in the range of artillery
created grave doubts about the appropriateness of
the three-mile restriction. As was pointed out by the
French Government in 1864, when the United States
claimed the right for its warships to attack the
Confederate cruiser Alabama near the French shore
in 1864, “the distance to which the neutral right of
an adjoining government extended itself from the
coast was unsettled” and “the reason of the old rules,
which assumed that three miles was the outermost
reach of a cannon shot, no longer existed.” [Papers
Relating to Foreign Affairs, 1864, Part 3, p. 104.]
This change in the situation was acknowledged by
the legal literature of that period. According to Hall,
the precise extent of territorial waters was not cer-
tain in 1880:

“ . . Generally their limit is fixed at a

marine league from the shore; but this distance
was defined by the supposed range of a gun of
position, and the effect of the recent increase in
the power of artillery has not yet been taken
into consideration, either as supplying a new
measure of the space over which control may be
efficiently exercised, or as enlarging that within
which acts of violence may be dangerous to per-
sons and property on shore. It may be doubted,
in view of the very diverse opinions which have
been held until lately as to the extent to which
marginal seas may be appropriated, of the late-
ness of the time at which much more extensive
claims have been fully abandoned, and of the
absence of cases in which the breadth of territor-
ial water has come into international question,
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whether the three-mile limit has even been un-
equivocally settled; but in any case, as it has
been determined, if determined at all, upon an
assumption which has ceased to hold good, it
would be pedantry to adhere to the rule in its
present form; and it is probably safe to say that
a state has the right to extend its territorial
waters from time to time at its will with the in-
creased range of guns; though it would undoubt-
edly be more satisfactory that an arrangement
upon the subject should be come to by common
agreement.”

[Hall, International Law 126-27 (1880). See also
Bluntschli, Das moderne Volkerrecht der civilisirten
Staaten 178 (1868); Fiore, Nuovo diritto inter-
nazionale pubblico 174 (1865); 1 Ortolan, Régles
internationales et diplomatie de la mer 170-71
(1856) ; 1 Phillimore, Commentaries upon Interna-
tional Law 237 (2d ed., 1871) ; Wharton, Commen-
taries on Law, 267-68 (1884); Woolsey, Introduc-
tion to the Study of International Law 120 (1860).
Cf., U.S. v. Smiley, 27 Fed. 1132 (1864).] Cessante
ratione legis cessal ipsa lex — as the principle had
lost its only reasonable basis, there was no longer
any reason for adhering to the principle.

12. The effect of the evidence produced in the brief
of the United States for the exclusivity of the three-
mile rule is rather limited, and there is an important
gap in it for the crucial years 1818-1848. There can
be no doubt that the theories of some writers, who
have focused on the three-mile rule as a principle
more certain than others, have been accepted by some
Governments and became embodied in a few uni-
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lateral statements or bilateral treaties. But, simul-
taneousy, other Governments, including such major
powers as Russia, Spain and the Scandinavian
States, have adopted other rules as reasonable as
those approved by the first group, and have obtained
support for them from many important writers,
often coming from countries which have supposedly
accepted the three-mile rule.

In general, the situation here is not much different
from that prevailing with respect to the ten-mile
limit as to bays, which was supported by the same
group of States as the three-mile limit for territorial
waters. In trying to determine the validity of certain
Norwegian decrees of 1812, 1869, 1881 and 1889,
i.e. decrees issued in about the same period as the
acts of the Gulf States, the International Court of
Justice pointed out that “although the ten-mile rule
has been adopted by certain States both in their na-
tional law and in their treaties and conventions, and
although certain arbitral decisions have applied it as
between these States, other States have adopted a
different limit. Consequently, the ten-mile rule has
not acquired the authority of a general rule of in-
ternational law.” [I.C.J. Reports, 1951, 116, at
131.] There can be but little doubt that the Inter-
national Court of Justice would have come to a simi-
lar conclusion with respect to the three-mile limit.

13. Even if it were assumed that the three-mile
rule had been accepted by international law in gen-
eral, and by the United States in particular, as a
basie principle for determining national jurisdietion
over territorial waters, international law recognizes
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exceptions based on regional peculiarities or on his-
toric grounds. It has been noted before that the cor-
respondence of 1793 and the statements by President
Jefferson in 1805 and 1806 anticipated that special
rules may be issued by the United States in view of
the special “character of our coast” and the “natural
boundary” of the Gulf Stream. [6 Writings of Thom-
as Jefferson 440-42 (ed. of 1895) ; 1 American State
Papers: Foreign Relations 66 (ed. of 1832) ; 1 Mem-
oirs of John Quincy Adams 375-76 (ed. of 1874).]
Chief Justice Marshall stated the two basic principles
with his usual clarity. In the first place: If the
means adopted by a State “are such as are reasonable
and necessary to secure their laws from violation,
they will be submitted to.” Secondly: “In different
seas and on different coasts, a wider or more con-
tracted range, in which to exercise the vigilance of
the government, will be assented to.” [Church wv.
Hubbart, 2 Cranch 187, at 234-36 (1804).] Chan-
cellor Kent summarized the attitude of the American
Government on this question as follows: ... in 1806,
our government thought it would not be unreason-
able, considering the extent of the United States, the
shoalness of their coast, and the natural indication
furnished by the well-defined path of the Gulf
Stream, to expect an immunity from belligerent war-
fare, for the space between that limit and the Amer-
ican shore.” [1 Kent, Commentaries on American
Law 30 (1826).] He accepted also the idea that all
waters enclosed within a line drawn from the south
cape of Florida to the Mississippi should be consider-
ed to be under the control of the United States. It
cannot be doubted that after the extension of the
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American territory to the Rio Grande, Kent would
not have hesitated to draw a similar line from the
mouth of the Mississippi to the Mexican boundary.
In any case, in view of the “shoalness” of the Gulf
coast it can be assumed that Kent would have accept-
ed as a valid exercise of American jurisdiction the
extension of jurisdiction by the Gulf States three or
four leagues into the Guif.

14. This point of view is confirmed by the attitude
taken by the United States with respect to the sea
boundary of Texas and the Gulf boundary between
the United States and Mexico. [See the separate
Memorandum accompanying the brief for the State
of Texas.] Mexico seems to have always proceeded
on the assumption that its jurisdiction extended
three leagues or twenty kilometers into the sea and
this claim was recognized, either generally or at least
for some purposes, by a series of treaties concluded
by Mexico in the second half of the nineteenth cen-
tury. [See, e. g., treaties between Mexico, on the one
hand, and China, the Dominican Republie, Ecua-
dor, El Salvador, France, Germany, the Nether-
lands, Norway and Sweden, and the United Kingdom,
on the other hand, concluded between 1882 and 1899;
the relevant provisions are reproduced in 1 United
Nations, Laws and Regulations on the Regime of the
High Seas, at 147, 153, 154, 156, 169, 170, 171-72
(United Nations Legislative Series, 1951).] A
special regional rule of international law has thus
developed in the Gulf of Mexico, based on a three-
league limit, which is similar in character and scope
to the four-mile regional rule developed by the Scan-
dinavian countries. It may be noted that the validity

L 8
v
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of the latter rule was expressly recognized by the
United Kingdom in the Norwegion Fisheries Case,
despite the fact that the United Kingdom has been
the staunchest supporter of the three-mile rule in
recent years. [1.C.J. Reports, 1951, 116, at 120, 126.]
If the matter of the Gulf boundaries were submitted
to the International Court of Justice for decision, the
Court could easily find that the three-league rule has
been established as a regional principle of interna-
tional law in the Gulf of Mexico.

15. Closely connected with the principle of regional
rights is the principle of “historic” rights. From the
very beginning of its existence, the United States
has claimed certain waters along its shore as historie
waters, to a large extent on the basis of laws enacted
by the States of the Union. [Opinion of Attorney
General Randolph, May 14, 1793, 1 Op. At. Gen. 15-
18 (ed. of 1841); Stetson v. U.S., Court of Commis-
sioners of Alabama Claims, 1884, 4 Moore, Interna-
tional Arbitrations 4332-41 (1898). See also Direct
United States Cable Co. v. Anglo-American Tele-
graph Co., L. R. 2 App. Cas. 394, at 419-421 (1877).]
Jefferson claimed in 1793 that for various bays “the
laws of the several States are understood to have
made provision.” [6 The Writings of Thomas Jeffer-
son 440, at 441, 442 (ed. of 1895).] It is quite likely
that Jefferson would have considered the enactments
of the Gulf States as equally valid assertions of juris-
diction leading to the creation of “historic” rights
which could be invoked by the United States in dis-
putes with other nations. The views of Chancellor
Kent, who considered a large part of the Gulf as “in-
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cluded within lines stretching from quite distant
headlands,” would seem also sympathetic to historie
claims on behalf of the United States. Except for the
lone and relatively mild protest by Great Britain, no
nations have made objections to the widely published
treaty with Mexico of 1848, which followed the three-
league rule. Such general acquiescence has created
rights which should not be disturbed now, after a
lapse of more than one hundred years. As the Perm-
anent Court of Arbitration said in the Grisbadarma
Case in 1909, “it is a settled principle of the law of
nations that a state of things which actually exists
and has existed for a long time, should be changed as
little as possible.” [Scott, The Hague Court Reports
121, at 130 (1916); see also D. H. N. Johnson,
“Acquisitive Prescription in International Law,” 27
British Book of International Law 332, at 349-53
(1950).] This principle has found application also in
several decisions of the Supreme Court relating to
boundaries between States. [See, e.g., Louisiana v.
Mississippt, 202 U.S. 1, at 53-54 (1906) ; Michigan
v. Wisconsin, 270 U.S. 295, at 308, 316 (1926);
Arkansas v. Tennessee, 310 U.S. 563, at 570-71
(1940).] While there might be some difficulties in
establishing historic rights in areas in which there
are strong principles of international law prohibiting
their acquisition, less rigid requirements can be ap-
plied in situations, such as the one involved in this
case, where the rules were still flexible and to a large
extent uncrystallized during the crucial period.

16. The principle that jurisdiction over the mar-
ginal sea may extend to different limits for different
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purposes implies the possibility of special limits for
the exploitation of the subsoil of that sea and of its
natural resources. To the extent that such problems
were considered by the writers of the nineteenth cen-
tury, they did not consider appropriation of the sea
bed and the subsoil as incompatible with the freedom
of the high seas. [For a summary of their views, see
H. Lauterpacht, “Sovereignty over Submarine
Areas,” 27 British Year Book of International Law
376, at 399-402 (1950). Cf. 1 Fiore, Nouveau droit
international public 371 (1868).] Various States
have made claims in the eighteenth and nineteenth
century to those portions of the sea bed which con-
tained such exploitable natural resources as pearl
oysters, chanks, corals and sponges. [See, e.g., Sir
Cecil Hurst, “Whose Is the Bed of the Sea?” 4 British
Year Book of International Law 34-43 (1923-24).]
Great Britain, by the Cornwall Submarine Act of
1858, made “all mines and minerals lying below low
water mark under the open sea adjacent to” the
County of Cornwall a “part of the soil and territorial
possessions of the Crown.” [21 & 22 Vict. c. 109, s.
IT (1858 ed., at p. 923).]

While the jurisdictional claims of the Gulf States
were general in terms, they were certainly valid with
respect to all exploitable areas of the Gulf of Mexico
included within the designated limits. It cannot be
doubted that, if the question of mineral resources of
the continental shelf were raised between 1812 and
1868, their exploitation and control by the Gulf
States up to the three-league limit would have been
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considered as valid under the then prevailing rules
of international law.

17. Conclusions. The following rules of interna-
tional law relevant to the issues in this case have pre-
vailed in the crucial period (1812-1868) either gen-
erally or at least in so far as the United States was
concerned:

(a) Each State was entitled to a reasonable
amount of jurisdiction and control over the sea ad-
joining its territory to such a distance as was reason-
ably necessary to protect its various interests.

(b) This rule of reasonableness permitted the
adoption of varying limits for different purposes,
and almost all States concerned have adopted at least
two different limits for the protection of different
kinds of interests.

(¢) At the end of the eighteenth century, pre-
vious claims to 60 or 100 miles were no longer con-
sidered reasonable. The range of valid claims was be-
tween three and twenty miles. Self-limitation to three
miles by some States constituted an abandonment of
rights previously acquired.

(d) The three-mile limit, representing a tem-
porary adaptation of the cannon-shot rule, was
adopted only by some States, and even by them only
for certain purposes, concurrently with other limits
for other purposes.

(e) The three-mile limit was adopted by the
United States in order to avoid further arguments
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with France and was conceived at that time as only
a minimum, provisional limit. There is no indication
that a later assertion of jurisdiction ‘“within the
limits of the Gulf Stream” raised any objections. In
fact, this new limit was considered by Chancellor
Kent as a more adequate rule than the minimum
limit of three miles.

(f) Simultaneously with the three-mile limit for
some purposes, the United States adopted a four-
league limit for other purposes.

(g) Not only were different rules permitted for
different purposes, but there was also a development
of divergent regional rules in various areas of the
world. Consequently it was permissible for the
United States to establish, through express or tacit
approval of the acts of the Gulf States, a regional
rule of three leagues for the Gulf of Mexico. This
development was approved by the only other nation
directly concerned, i.e. Mexico, by the treaties of 1848
and 1853. The lone protest by Great Britain did not
invalidate this action in view of the tacit acquiescence
of other nations. This acquiescence led to the estab-
lishment of historic rights of Mexico and the United
States (and its Gulf States) to a three-league belt in
the Gulf of Mexico.

(h) The rights of a State within the three-league
limit in the Gulf of Mexico were broader with respect
to the resources of the subsoil than they were with
respect to the waters of that area. If there might have
been some doubt about the extent of general jurisdie-
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tion over the belt of waters up to the three-league
limit, no such doubt did exist about the rights of the
neighboring States to exploit the natural resources of
the sea in that belt or even outside of it.

(i) Consequently the acts of the Gulf States
establishing a three-league boundary in the Gulf of
Mexico were not contrary to any rules of inter-
national law prevailing at the relevant dates.
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EXHIBIT 11

Memorandum on the Question of Whether or Not
the Maintenace of a Three-League Maritime
Boundary in the Gulf of Mexico by the
American Gulf States, at the Time
They Became Members of the
Union, was in Accord with
International Law

by
Stefan A. Riesenfeld*

Part I

Context, Scope and Nature
of the Problem to be Discussed

Prefatory Remarks

(1) Questions of international law, especially
customary international law, frequently present ex-
tremely fundamental and complex problems, the
answers to which hinge on a careful evaluation of a
multitude of heterogeneous and, in many respects,
elusive factors. As a result it is of pivotal importance
that the issues which are sought to be resolved are
clearly understood and defined. Therefore, even at

*Emanuel S. Heller Professor of Law
University of California, Berkeley
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the risk of appearing pedantic, tedious or verbose,
pains will be taken in this memorandum to place the
questions studied in their proper contextual, juristic
and historical setting.

1.
Context of the Problem: Its Statutory Origin

(2) The problem to be examined, although involv-
ing questions of customary international law as
existing at particular dates, arises out of a conceiv-
able—though by no means unavoidable or indicated
—construction of a United States statute, the Sub-
merged Lands Act of 1953. *

Sec. 3(a) of this act provides:

“It is hereby determined and declared to be in
the public interest that (1) title to and owner-
ship of the lands beneath navigable waters with-
in the boundaries of the respective States, and
the natural resources within such lands and
waters, and (2) the right and power to manage,
administer, lease, develop, and use the said lands
and natural resources. .. be, and they are here-
by, . .. recognized, confirmed, established, and
ves’t’ed in and assigned to the respective States

167 Stat. 29 (1953).
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Sec. 2(b) of the same statute gives the following
definition:

“The term ‘boundaries’ includes the seaward
boundaries of a State or its boundaries in the
Gulf of Mexico... as they existed at the time
such State became a member of the Union, or as
heretofore approved by the Congress, or as ex-
tended or confirmed pursuant to section 4 hereof
but in no event shall the term ‘boundaries’ or the
term, ‘lands beneath navigable waters’ be in-
terpreted as extending . .. more than three ma-
rine leagues into the Gulf of Mexico.”

Sec. 4 finally adds:

“Any claim heretofore or hereafter asserted
either by constitutional provision, statute, or
otherwise, indicating the intent of a State so to
extend its boundaries is hereby approved and
confirmed, without prejudice to its claim, if any
it has, that its boundaries extend beyond that
line. Nothing in this section is to be construed
as questioning or in any manner prejudicing the
existence of any State’s seaward boundary be-
yound three geographical miles if it was so pro-
vided by its constitution or laws prior to or at
the time such State became a member of the
Union, or if it has been heretofore approved by
Congress.”

The exact legal significance of the phrase under-
lying the first alternative, to wit: “boundaries in the
Gulf of Mexico. .. as they existed at the time such
State became a member of the Union,” is one of the
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matters in dispute between the United States and
the Gulf States and presents various ramifications.

(3) One of the contentions made is that a boun-
dary in the Gulf of Mexico can only have “ewxisted at
the time the State became a member of the Union”
within the meaning of the statute if at that time
such boundary was not in contravention of interna-
tional law.

Accordingly, if this construction is adopted it is
necessary to ascertain whether, at the date each of
the Gulf States became a member of the Union, its
boundary as it existed at that time was not violative
of a rule of international law.

(4) Since the States involved became members of
the Union at different dates and under different cir-
cumstances it is by no means obvious that the ques-
tion necessitates the same answer for each of the six
States involved. Therefore, this memorandum must
take account of the varying bases of the boundary
claims of the six States involved.

In this connection it must also be kept in mind that
international law can be said to be pertinent only in-
sofar as alternative (a) is concerned, and that this
memorandum need not deal with the question of in-
ternational law as it existed at a time subsequent to
acquisition of Union membership status when such
boundary might have been “approved by Congress.”

(5) The boundary of Texas possesses certain dis-
tinct legal features by reason of the fact that Texas
enjoyed independent statehood before she became a
member of the Union and that her boundaries were
explicitly defined by a statute of the Republic of Tex-



—184—

as of December 19, 1836, 2 which remained in force
at any rate until Texas became a member of the
Union by virtue of the Joint Resolution of Congress
of December 29, 1845. ® The statute in question reg-
ulated the maritime boundary as follows:

“beginning at the mouth of the Sabine River
and running west along the Gulf of Mexico
three leagues from land, to the mouth of the
Rio Grande.”

(6) The situation of the other four Gulf States is
different in that their territories came under United
States’ sovereignty by virtue either of the Louisiana
Purchase or the Spanish Cession of 1819, and that
their boundaries as existing at the time of their ac-
quisition of Union membership depend either on ac-
tion taken by France or Spain during the periods of
their sovereignty over the area involved or upon Con-
gressional action taken in defining the territorial
boundaries or admitting such territories to state-
hood in the Union. The critical dates involved are
1811 (Louisiana),* 1817 (Mississippi),® 1819
(Alabama), ¢ 1845 (Florida).”

This memorandum is not directly concerned with
the question of whether or not a boundary outside of
the three-mile line was established by local law at

2 Laws of the Republic of Texas (in two volumes), 133
(1838).

39 Stat. 108.

12 Stat. 701.

53 Stat. 472.

63 Stat. 608.

75 Stat. 742
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those dates, but only whether if it was so established
by local law (of whatever nature) it was not viola-
tive of international law.

2.
Scope and Nature:

Import of being “not violative of international law”

(7) Perhaps the most crucial problem respecting
this aspect of the controversy is an exact under-
standing of the significance of the possible require-
ment that the boundary as established by state ac-
tion must not have been ‘“not violative of internation-
al law.” Not only is the issue, if properly defined, one
which is principally a matter of historical nature, but
it is also one which goes to the heart of the whole
fabric and structure of international law because it
boils down to the fundamental dilemma of whether
that which must be established is the existence of a
permissive rule or the absence of a prohibitory rule.

(8) This, asis apparent, is a conundrum analogous
to that which had to be faced by the Permanent Court
of International Justice in the celebrated case of the
SS Lotus ® in 1927.

In that case the Court was confronted with the
question of whether Turkey had acted in conflict
with international law by instituting eriminal pro-
ceedings under Turkish law against a French mer-
chant marine officer charged with having committed
a criminal offense under Turkish law as the result of
a collision on the high seas between a Turkish and a

8 P.C.I.J. Rep. Ser. A, No. 9 (1927).
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French vessel. The French Government contended
that Turkey, in order to have jurisdiction, should be
able to cite a rule of international law authorizing -
her to exercise jurisdiction; Turkey conversely claim-
ed that she was entitled to exercise jurisdiction with
respect to any occurrence whenever such jurisdiction
was not in conflict with a principle of international
law.

The majority of the Court, in a much-discussed
opinion, underscored that in deciding the controversy
it was confronted “by a question of principle.” ® It
held that Turkey’s position was correct and that the
question was whether there existed any rules which
prohibited Turkey from taking criminal proceedings
in the particular case. The Court stated in a now
famous passage: *°

“This way of stating the question is... dic-
tated by the very nature and existing conditions
of international law.

“International law governs relations between
independent States. The rules of law binding
upon States therefore emanate from their own
free will as expressed in conventions or by
usages generally accepted as expressing prin-
ciples of law and established in order to regulate
the relations between these co-existing independ-
ent communities or with a view to the achieve-
ment of common aims. Restrictions upon the in-
dependence of States cannot therefore be pre-
sumed.”

°Id. at 18.
10 Ibid.
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As a result of this fundamental approach the
Court concluded that reliance on a permissive rule of
international law authorizing exercise of jurisdie-
tion in reference to an act occurring abroad would
be required only “if international law contained a
general prohibition to States to extend the applica-
tion of their laws and the jurisdiction of their courts
to persons, property and acts outside their territory,
and if, as an exception to this general prohibition,
it allowed States to do so in certain specific cases.”
However, the Court held that “this is certainly not
the case under international law as it stands at pre-
sent.” ** Accordingly, international law left to states
“a wide measure of discretion” in the premises.

(9) Applying the approach and the analysis of
the Lotus case to the question to be examined in the
instant controversy, it follows that a maritime boun-
dary of three leagues, or any other reasonable dis-
tance, from the shore cannot be said to have been
violative of international law at a critical time un-
less it can be shown

(a) either, that at that time an accepted rule of
customary law prohibited claims to a terri-
torial belt of that particular width,

(b) or, that at that time the principle of the free-
dom of the seas was established in such abso-
lute and all-embracing terms that any claim
to a territorial belt of a particular breadth
must be based on a particular sanction (title
or permissive rule) of international law.

1 Jd. at 19.
12 Ibid.
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Neither alternative, however (as will be shown
later in much greater detail), finds a base in the
actual evolution of international law with reference
to the freedom of the seas and territorial waters. So
far as the alternative listed under (b) is concerned,
it may perhaps be mentioned already in this connec-
tion that the Court of International Justice in the
Fisheries Case (U. K. v. Norway) ** neatly and cor-
rectly distinguished between “historic titles justify-
ing situations which otherwise would be in conflict
with international law” and “application of general
international law to a specific case.” **

(10) As a result of the necessity of canvassing
the two indicated alternatives it is necessary to
turn to the task to be performed in ascertaining the
existence or non-existence of a rule or principle.

3.

Method to be Pursued:
Ascertainment of existence or non-existence of
a rule of international law

(11) There is no question that the ascertainment
of the existence or non-existence of a rule of custom-
ary international law is one of the most difficult
juridical tasks, because it requires a marshalling of
quite heterogeneous items of evidence. Since the in-
ternational community is a fluid society and is in a
state of continuous change and, perhaps, progressive

13 1,J.C. Rep. 1951, 115 fT.
4 ]d. at 131.
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development, customary international law likewise
is not a stable and solidified body but flexible and
subject to constant adaptation, differentiation and
refinement. The determination of its content at a
particular date therefore requires most careful and
meticulous historical research.

(12) The nature and formation of rules of in-
ternational law are usually treated by the writers on
international law under the heading of Sources of
International Law.”” It is commonly stated ** that
ternational law under the heading of Sources of In-
ternational Law.* It is commonly stated that
customary international law is based on the tacit
general agreement of the members of the interna-
tional community that a certain conduct in the inter-
national arena is required or prescribed as a matter
of law; but it is also commonly admitted that the
establishment of such tacit general agreement pre-
sents tremendous difficulties.

Thus Dionisio Anzilotti, the late President of the
Permanent Court of International Justice and Pro-
fessor of International Law at the University of
Rome, states:

“The facts in which the tacit accord mani-
fests itself must consist in actions on the part of

18 See especially Anzilotti, Cours de Droit International,
Vol. 1. (Traduction Francaise d’aprés la troisiéeme édition
italienne par G. Gidel), 66 ff. (1929) ; Rousseau, Principes
Généraux du Droit International Public, Vol. 1 (Intreduc-
tion, Sources), 106 ff. (1944) ; Oppenheim-Lauterpacht, In-
ternational Law, Vol. 1, 23 ff. (8th ed. 1955).

18 See e.g., Anzilotti, op. cit. supra note 15, at 73 ff.;
Rousseau, op.cit.supra note 15, at 815 ff.; Oppenheim-Lau-
terpacht, op.cit.supra note 15, at 15ff., 25 fI.
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the States in the domain of international rela-
tions, from which there can be culled their in-
tention to conduct themselves reciprocally and
as a ,m7atter of obligation in a particular man-
ner.” *

But he hastens to add,

“It is easy to understand that the determina-
tion of the existence or scope of a rule resulting
from the manner in which the States conduct
themselves presents great difficulties. The fac-
tual data for such determinations are furnished
by history, especially the history of internation-
al relations.” *®

(13) The celebrated Article 38 of the Statute of
the International Court of Justice is in full harmony
with the accepted ideas about custom as one of the
principal sources of international law. It specifies
that the Court, in deciding cases in accordance with
international law, shall apply:

“b. international custom, as evidence of a general
practice accepted as law.”

Although Professor Hudson, in commenting on the
same words in the statute of the P.C.1.J., has observ-
ed that “this might have been cast more clearly as a
provision for the Court’s applying customary law,” **
the phrasing was retained in the statute of the pre-

17 Op.cit.supra note 15, at 74 [my translation].

18 Id. at 77 [my translation].

19 Hudson, The Permanent Court of International Justice
1920-1942, 609 (1943).
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sent Court ** and has not proven to be a source of
trouble or in need of particular clarification. *

It is important to note that the custom must be
“accepted as law” and must be pursuant to “general
practice.” The latter requirement deserves a few
further comments.

(14) In discussing the idea of “common consent”
as the basis of international law Judge Lauterpacht
asks:

b ’
mean .; ” 22

In answering his own question Sir Hersch con-
tinues:

“If it means that all the individuals who are
members of a community must at every moment
of their existence expressly consent to every
point of law, such common consent could never
be proved.... ‘common consent’ can therefore
only mean the express or tacit consent of such
an overwhelming majority of the members that
those who dissent are of no importance as com-
pared with the community viewed as an entity in
contradistinction to the wills of its single mem-
bers. The question whether there be such a com-
mon consent in a special case is not a question of
theory, but of fact only. It is a matter of obser-

20 Hudson, The Twenty-Fourth Year of the World Court,
40 Am.J.Int’'l L. 1, at 35 (1946).

21 Rosenne, The International Court of Justice, 421
(1957).

22 Oppenheim-Lauterpacht, International Law, Vol. I, 15
(8th ed. 1955).
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vation and appreciation, and not of logical and
mathematical decision...” *

However, once a rule of international law has
come into existence it remains binding, despite a
possibility that a state might become dissatisfied
with it. Writes Sir Hersch:

“On the other hand, no State can at some time
or another declare that it will in future no long-
er submit to a certain recognised rule of the
Law of Nations. The body of the rules of this
law can be altered by common consent only, not
by a unilateral declaration on the part of one
State. This applies not only to customary rules,
but also to such conventional rules as have been
called into existence through a law-making
treaty....” *

Hence, changes in customary international law re-
sult from the same process as their creation.

(15) Other modern authors have advanced an-
alogous views, sometimes with the addition of fur-
ther clarifications and qualifications. Professor
Rousseau, in particular, when discussing the “de-
gree of generality” of acceptance required for the
formation of a rule of customary international law
points out:

“With respect to the degree of generality re-
quired, textwriters ordinarily discard the neces-
sity of unanimity and insist solely upon the con-
sent of the States which have found themselves

23 Id. at 17.
24 Id. at 18.
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in a situation where they had to apply [the
practice] and the absence of protests from the
others.” **

In a footnote, however, he cautions,

“According to the principles actually in force,
it is clear that a customary norm would not ac-
quire universal force by the mere fact that it is
accepted by the majority of States which belong
to the international community. It is impossible
to demonstrate the existence of a rule which in-
troduced the majority principle as a proper
criterion for the universal extension of custom-
ary norms.” **

The author refers, however, specifically to the de-
cision of the U. S. Supreme Court in The Paquete
Habana ** for the proposition that a nation may be
bound by a rule of customary international law even
though it had not applied the same prior to a par-
ticular occasion, so long as its government had not
prevented by protest or other public act the general
acceptance thereof.

(16) Perhaps it is useful to note in this connec-
tion that once a custom has found general acceptance
as a rule of law mere unilateral action by one state is
not enough to abrogate it as a matter of international
force even with reference to that nation. True, na-
tional courts may have, under certain conditions, a
duty to ignore it, but such enforced disregard is a

28 Rousseau, Principes (généraux du Droit International
Public, Vol. 1, 838 (1944) [my translation].

2¢ Ibid. [my translation].

27 175 U.S. 677 (1900).



matter of domestic law only and does not necessarily
terminate the international force of the rule.

This proposition is all which a famous dictum by
Lord Atkin in Chung Chi Cheung v. The King *® im-
plies. Said his Lordship:

“It must always be remembered that, so far,
at any rate, as the Courts of this country are
concerned, international law has no validity
save in so far as its principles are accepted and
adopted by our own domestic law. There is no
external power that imposes its rules upon our
own code of substantive law or procedure. The
Courts acknowledge the existence of a body of
rules which nations accept amongst themselves.
On any judicial issue they seek to ascertain what
the relevant rule is, and, having found it, they
will treat it as incorporated into the domestic
law, so far as it is not inconsistent with rules
enacted by statutes or finally declared by their
tribunals.”

4.

Necessity and Sufficiency of Acceptance
by the United States

(17) The principles discussed above apply not
only when and where an international tribunal has
to ascertain the existence and scope of a rule of cus-
tomary international law, but in principle also when
such task confronts an American court.

23 [1939] A. C. 160 (J.C. 1938).
20 Id. at 167.
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Thus, as has been pointed out before, the U. S.
Supreme Court has held that a rule of the sea which
may be regarded as accepted by the other maritime
nations must be taken judicial notice of and given
effect to by the U. S. courts “in the absence of any
... public act of their own government in relation to
the matter.” *° This case involved the legality of the
capture, off the shores of Cuba, of a Spanish fishing
vessel by an American vessel during the war with
Spain; the Court, after most careful examination of
all available material, concluded that a rule except-
ing unarmed local fizhing boats from capture during
maritime warfare had become a rule of international
law and declared the capture unlawful.

(18) Much more complex, however, is the converse
of this situation, which poses the problem whether
and to what extent an American Court may examine
the acceptance of a rule by other nations where
United States policy has been formulated in favor
of such rule.

It must be conceded that there is abundant Ameri-
can judicial authority for the proposition that the
courts, when the adjudication of the rights of in-
dividual litigants depends upon issues involving the
foreign relations or policy of the United States, will
bow to a determination by the executive branch of
the Government and not make inconsistent rulings.
This has been applied with respect to the extent of
foreign sovereignty, ** American territorial claims, 32

30 The Paquete Habana, 175 U.S. 677, at 708 (1900).
81 Williams v. Suffolk Insurance Co., 13 Pet. 415 (1839).
82 Jones v. U.S., 137 U.S. 202 (1890).
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and numerous other matters, including even the va-
lidity of acts of foreign governments. *.

But this judicial self-restraint, although perhaps
appropriate where matters of foreign policy are at
stake, has no place when no concrete executive de-
termination of a matter involving foreign relations
is in issue and when no international embarrassment
is even remotely foreseeable. This is so particularly
in view of the fact that the United States has assert-
ed internationally the right to the continental shelf **
and that the only question in issue is the scope of the
allocation of such rights to certain States.

(19) Certainly the question as to the state of in-
ternational law relating to territorial waters at a
particular historical date is not a matter with respect
to which recent executive policy decisions as to the
limits of territorial waters have any bearing. It
seems to be quite obvious that if a decision on
that issue is at all necessary the American court must
determine it in such fashion as an international tri-
bunal at that time would have determined it. In
such case, however, it would not be sufficient by it-
self, even if the United States had considered a cer-
tain rule as established at that time, unless a general
acceptance by other maritime powers could also be
proven.

33 Bernstein v. N.V.Nederlandsche-Amerikaansche Stoom-
vaart-Maatschappij, 210 F.2d 375 (2d Cir. 1954).

3¢ See especially the Outer Continental Shelf Lands Act,
67 Stat. 462 (1953).
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5.

Resulting Scope of the Inquiry

(20) From what has been said it follows that it
must be examined whether at any time prior to 1845
there was a custom accepted as law by the maritime
nations which

(a) either prohibited the establishment of a mari-
time boundary at three leagues from the
coast,

(b) or required the assent by other maritime na-
tions to the establishment of such boundary.

Part 11

The Evolution of International Law Relating
to Jurisdiction Over the Maritime Belt

1.

General Considerations

(21) Basically the task to be performed in this
part of the memorandum is a study of the develop-
ment of state practice regarding the maritime belt
and of the impact of the text-writers, with a view to
ascertaining whether or not a definite international
custom accepted as law can be said to have been
established at any time for fixing a definite seaward
boundary of the coastal states.

This, of course, is an enterprise which has been
undertaken by many authors who, each in turn, have
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compiled a vast amount of materials with respect to
different maritime nations and different epochs.
Especially important in that respect are the investi-
gations by Fenn, ** Fulton, ** Kent, ® Masterson, *
Meyer, *® Raestad *° and, it is hoped, the undersign-
ed, ** and, for a particular aspect, Mouton. ** On the
basis of the findings of these authors and some sup-
plemental materials published in various places, the
historical picture today is much clearer than in
earlier days.

(22) In appraising the situation care must be
taken to take notice of the gradual refinement and
differentiation of the issues involved. While original-
ly the accommodation of conflicting particular in-
terests was sought to be brought upon a general de-
nominator, today it is clear that the types of interests
of the coastal states involved, as well as the geo-
graphical location, may supply determinative fac-
tors in the legal evaluation of claims.

86 Fenn, Origins of the Theory of Territorial Waters,
20 Am.J. Int'l L. 465 (1926), and Fenn, The Origin of the
Right of Fishery in Territorial Waters (1926).

. 36 Fulton, The Sovereignty of the Seat (1911).

37 Kent, The Historical Origins of the Three-Mile Limit,
48 Am.J. Int’l L. 537 (1954).

38 Masterson, Jurisdiction in Marginal Seas with Special
Reference to Smuggling (1929).

(139 M)eyer, The Extent of Jurisdiction in Coastal Waters

937).

1 Raestad, La Mer Territoriale (1913). This work is an
in part abbreviated and in part revised version of a mono-
graph entitled Kongens Stromme by the same author pub-
lished in the Norwegian language in 1912.

11 Riesenfeld, Protection of Coastal Fisheries under In-
ternational Law (Carnegie Endowment for International
Peace, Monograph No. 5) (1942).

12 Mouton, The Continental Shelf (1952).
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2.

The Pre-Grotian Era and the Impact
of Grotius’ Ideas

(238) The doctrine of the marginal sea viewed as
an historical phenomenon can be likened to a muddy
stream with shifting banks and different headwa-
ters.

Roman law had no occasion to concern itself with
the international status of the adjacent sea but de-
clared simply in a famous passage that sea and sea-
shore were common to all. ¥ When, however, the
Italian city republics emerged as sovereignties in the
Renaissance period and laid claims to the adjacent
seas, a legal theory of territorial waters in the in-
ternational sense began to appear * in the writings
of the so-called Post-Glossators, especially of Bartol-
us and Baldus. The Roman sources presented no
serious obstacle in that respect, as the differentiation
between the three concepts of use (usus), ownership
(proprietas) and jurisdiction (jurisdictio) offered
a convenient solution. It was the celebrated Bartolus
of Saxoferruto who advanced the notion that juris-
diction over land included jurisdiction over the ad-
jacent sea within moderate limits, fixed by him at

13 Digests, lib. 1, title 8, lex 2.

4¢ Professor Fenn, Origins of the Theory of Territorial
Waters, 20 Am. J. Int’l L. 465 (1926), ascribes the doctrine
of “jurisdiction” over the sea to the earlier school of the
Glossators. But the passage which he cites *“ . .. proprietas
tamen est nullius . . . sed jurisdictio est Caesaris ...’ may
be one of the later ‘“additions to Accursius’ work” which
were deplored more than a hundred years ago by Savigny,
Geschichte des Romischen Rechts in Mittelalter, Vol. 5,
p. 302 (2d ed. 1850). Unfortunately, I had no opportunity
to pursue this question.
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100 miles. ** His views, including the 100-mile limit,
were reiterated and expounded by a multitude of
writers, *® including, above all, the equally famous
Baldus of Ubaldi. ** This theory of the Italian jurists
found acceptance by later writers of other nations,
especially the celebrated French Jean Bodin (1577)
who converted the 100 Italian miles into 30 lea-
gues. *®

(24) Concurrently with, but independently of,
the evolution of the doctrines of the Italian school,
the Nordic states developed a practice which se-
lected the range of sight as the limit for various as-
pects of territorial jurisdiction over the adjacent sea
by the coastal state, especially for exclusive fishing
rights. Professor Raestad has given a careful ac-
count of the dispersed and vague indications in this
respect *° and also has pointed out that this Nordic
practice was apparently transplanted into the Nor-
man kingdom of Sicily where it was recognized by
writers on feudal law of the fifteenth century *° and
survived as a matter of treaty law even into the
eighteenth century. ™

46 See Fenn, op.cit.supra note 44, at 477.

46 Id., ftns 31 and 32.

47 Some writers have alleged that Baldus reduced the
limit to sixty miles, but this view seems to have been ex-
ploded by Raestad, La Mer Territoriale, 20 ftns. 2 (1913),
although it is repeated again by Sereni, The Italian Con-
ception of International Law, 73 (1943).

18See Raestad, op.cit.supra note 47, at 20 and 62.

49 See Raestad, op.cit.supra note 47, at 28 ff,

50 See Raestad, op.cit.supra note 47, at 18, citing William
of Perno.

51 Treaty between the Kingdom of the Two Sicilies and
the Ottoman Empire of April 7, 1740, printed in 1 Wenck,
Codex Juris Gentium, 519 (1781). See the comments by

Raestad, op.cit.supra note 47, at 55, and Sereni, The Italian
Conception of International Law, 29 (1943).
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(25) In practice, from time to time much more
ambitious claims over certain portions of the sea
were made in the Mediterranean ** as well as in the
Baltic and the North Sea. *® It was especially, how-
ever, the extravagant claims of Portugal and Spain,
which barred the trade with their colonies, that
aroused angry reactions on the part of the English
and the Dutch ** and prompted the publication of
Hugo Grotius’ famous tract on the Freedom of the
Seas. % In this treatise Grotius dealt chiefly with
navigation and commerce and specifically excluded
that portion of the ocean which lies within the range
of sight. °® Moreover, in later writings he conceded
expressly jurisdictional rights over portions of the
sea and advanced the view that such jurisdiction
could be gained either from the coast or by means of
a fleet. **

(26) Grotius’ thesis and Dutch claims based
thereon found lively repercussions and initiated a
veritable diplomatic and literary battle. Shortly af-
ter the publication of the Mare Liberum James I
issued a Proclamation for the Restraint of Foreign-

52 For the claims of Pisa, Genoa, Venice and Naples see
Sereni, op.cit.supra note 51, at 29 ff., 73 ff.

53 For the claims of Denmark-Norway, see Raestad,
op.cit.supra note 47, at 57 ff,

5¢ For details see Fulton, The Sovereignty of the Sea,
105 ff.

55 Hugo Grotius, Mare Liberum, Sive de Jure Quod Bata-
vis Competit Ad Indicana Commercia Dissertatio (Ed. by
J. B. Scott, Carnegie Endowment for Intern. Peace 1916).

56 Mare Liberum, 37 (Carnegie Endowment Edition,
1916) ; see the comments by Riesenfeld, Protection of
Coastal Fisheries Under International Law, 12 (1942).

57 See the analysis of Grotius’ views by Riesenfeld,
op.cit.supra note 56, at 17.
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ers Fishing on the British Coasts *® which prompted
remonstrations on the side of the Dutch and the open-
ing of negotiations. On this occasion the Dutch com-
missioners in 1610 took the position that “it is by
the law of nations that no prince can challenge fur-
ther into the sea than he can command with a can-
non,” a statement which has been deemed to be the
diplomatic origin of the cannon-shot rule, ** perhaps
inspired by Grotius himself.

(27) Nevertheless, this pronouncement of the
cannon-shot rule remained for a long time an iso-
lated and ignored event, and the rule gained cur-
rency only when it was re-formulated and propound-
ed by another celebrated Dutch publicist, Cornelis
van Bynkershoek, who in his book De dominio mar-
is, ¢ first published in 1702, gave the twin doctrines
of the freedom of the high sea and the sovereignty
over the adjacent sea a widely followed pattern. It
seems likely that Bynkershoek was influenced by the
recent actions of the French, who on the one hand
had claimed vis-a-vis Denmark in 1691 that neutral-
ity could not be enforced beyond a cannon-shot
range, and on the other hand had insisted vis-a-vis
other powers that neutrality must be asserted within
that limit. ¢

58 See Fulton op.cit.supra note 54, at 145 ff. and 755.

59 See the references by Fulton op.cit.supra note 54, at
155, 156 and 1 Marsden, Documents Relating to Law and
Custom of the Sea, 487 (Navy Records Society 1915).

60 De dominio maris, 1702, re-edited with translation by
Magoffin in the Classics of International Law (Carnegie
Endowment for International Peace, 1923).

61 See the references in Walker, Territorial Waters: The
Cannon Shot Rule, 28 Brit.Y.B. Int'l L. 210, at 215 ff.
(1945) ; Kent, The Historical Origins of the Three-Mile
Limit, 48 Am. J.Int’l L, 537, at 541 (1954).
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3.

Eighteenth Century Theory and Practice

(28) The assertion of the cannon-shot rule by
Bynkershoek persuaded numerous later writers to
follow suit and make similar statements. While no
particular purpose would be served by giving a com-
plete catalogue of the eighteenth-century writers
who endorsed that principle, it may be stated that
the newly emerging positivistic German school of
international law, as represented by Moser and Sur-
land, lent its support thereto. ®* Even more impor-
tant for the career of this rule was its adoption by
Emmerich de Vattel, whose Le droit des gens (1758)
became one of the most authoritative treatises on the
Law of Nations during the second half of the
eighteenth century. ®® He wrote (quoting from the
first English edition of 1760) :

“It is not easy to determine to what distance
a nation may extend its rights over the sea by
which it is surrounded. Bodinus pretends, that
according to the common right of all maritime
nations, the prince’s dominion extends even
thirty leagues from the coast. But this exact
determination can only be founded on a general
consent of nations, which it would be difficult
to prove; each state may, in this respect, ordain

62 F'or detailed references see Riesenfeld, Protection of
Coastal Fisheries Under International Law, 22 (1942).
62 See the references by Riesenfeld, id. at 22 ff.
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what it shall think best, in relation to what con-
cerns the citizens themselves, or their affairs
with the sovereign: but between nation and na-
tion all that can reasonably be said, is, that in
general the dominion of the state over the neigh-
boring sea, extends as far as is necessary for its
safety, and it can render it respected.... At
present the whole space of the sea within can-
non-shot of the coast is considered as making
part of the territory, and for that reason a vessel
taken under the cannon of a neutral fortress is
not a good prize.” *

(29) Nevertheless, Vattel’s views neither reflect-
ed the universal opinion of authoritative text-writers
nor of the majority of maritime nations. Thus the
celebrated Spanish author, de Abreu y Bertodano, in
his Tratado Juridico-Politico Sobre Presas de Mar,
which appeared first in 1746, * thought that the
breadth of the marginal sea could vary between two
leagues, as claimed under the British Hovering Acts,
and one hundred miles, according to the nature and
location of the coast involved. These views were taken
as the starting point for the position of the equally
famous French writer Valin, who suggested that two
leagues were the ordinary limit for the breadth of
the territorial sea and that states were at liberty to
go beyond that limit where the sounding of the

:;4 )Vattel, The Law of Nations, 115 (English Translation
1760).

85 De Abreu y Bertodano, Tratado Juridico-Politico Sobre
Presas de Mar, 86 (1746).
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bottom was still possible and commercial navigation
was not impeded by such claims. *

(80) The cannon-shot rule was never accepted by
Denmark-Norway which, after making much more
extravagant pretenses to dominion over the Northern
and the Baltic Seas, gradually reduced such claims
for neutrality and fishing purposes first to four lea-
gues and later to one league, the term “league” re-
ferring to the Danish-Norwegian league equalling
four nautical miles. * Sweden apparently adopted
the cannon-shot rule for neutrality purposes and
only with respect to ports between 1715 and 1756,
but in that year the principle of the range of vision
was established or re-established. In 1758 the do-
minion of Sweden was declared to extend three
(long) miles (equalling 12 nautical miles) out into
the open seas, and in 1779 this measure was reduced

862 Valin, Nouveau Commentaire sur L’ordonnance de
la Marine, 688 (1766) : “Jusqu’a la distance de deux lieues,
& avee cette restriction encore, la mer est donec du domaine
du Souverain de la cote voisine; & cela que l'on puisse y
prendre fond avec la sonde, ou non. Il est juste au reste
d'user de cette méthode en faveur des Etats dont les cotes
sont si escarpées, que dés le bord on ne peut trouver le
fond; mais cela n’empéche pas que le domaine de la mer,
quant 3 la jurisdiction & a la péche, ne puisse s’étendre
au deld; soit en vertu des traités de navigation & de com-
merce, soit par la régle ci-dessu établie qui continue le
domaine jusqu’ou la sonde peut prendre fond, ou jusqu’a la
portée du canon...”

87 For details see Meyer, The Extent of Jurisdiction in
Coastal Waters, 478 ff., especially at 496 and 499 (1937);
Riesenfeld, op.cit.supra note 62, at 211, 212 and 224 ; Kent,
The Historical Origins of the Three-Mile Limit, 48 Am.
J.Int’l L. 537, at 540, 544.
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to one long mile (equalling four nautical miles). ®®

(31) Spain specifically adoped a two-leagues
limit for anti-smuggling purposes in a royal order of
December 17, 1760, and confirmed this measure by
royal ordinance of May 1, 1775. ®® With respect to
neutrality purposes, Spain expressly abandoned the
cannon-shot rule in 1797 and reduced her own neu-
trality belt to only two nautical miles, *° but reverted
in an ordinance of June 20, 1801, to a cannon-shot
rule/reciprocity system with respect to her own
captures. * Generally speaking, however, two lea-
gues came to be the general maritime boundary of
Spain and her colonies. ™

88 For details and references see Meyer, op.cit.supra note
67, at 54; Riesenfeld, op.cit.supra note 62, at 192, The
cannon shot rule is found in an ordinance of February 8,
1715, with reference to captures in Swedish waters, and in
a decree of July 28, 1741, relative to captures by Swedish
vessels in waters of friendly powers, but confined to cap-
tures near ports; see De Staél-Holstein, Le régime Scandi-
nave des eaux littorales, 51 Rev. de droit intern. et de
législ. comp. 630, at 644 (1924) ; Gihl, La limite des eaux
territoriales de le Suéde, 53 Rev. de droit intern. et de
législ. comp. 525, at 534 (1926). It should be pointed out
that Kent, Historical Origins of the Three-Mile Limit, 48
Am.J.Int’l L. 537, at 550 ftn. 69, is very much in error in
asserting that the “mile” in the Swedish decree of 1758 was
equivalent to the modern nautical mile. This mistaken idea
has long been refuted by Gihl, op.cit. at 541; Soderquist.
Droit International Maritime Suédois, 69 (1930) ; Meyer,
op.cit. at 67, Riesenfeld, op.cit. at 192,

%2 For the text of these decrees see Riquelme, Elementos
de Derecho Publico Internacional, con esplicacion de todas
las reglas que, segun los Tratados ete. constituyen el Derecho
Internacional Espafiol, 187, 194, 197 (1849).

70 Novisima Recopilacion de las Leyes de Espaiia, lib. VI,
tit. 8 1. v (1831).

71 Novisima Recopilacion de las Leyes de Espaiia, lib.
V1, tit. 8 1. IV, § 35.

721 Riquelme, op.cit.supra note 69, at 213; see Riesen-
feld, op.cit.supra note 62, at 38 and 175.
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(32) It was not until 1782 that the three-(nauti-
cal) mile rule was first proposed as an equivalent to
the cannon-shot rule. This idea originated with the
Italian writer Galiani, who observed that it seemed
reasonable to him to determine once and for all that
the territorial sea should extend to three miles from
land, which at that time equalled the greatest dis-
tance a cannon could shoot. ** Galiani’s suggestion
was taken up by his fellow-countryman Azuni in
1795 ™ and gradually gained widespread acceptance,
not only because of the author’s own reputation, ™
but principally because it had meantime found en-
dorsement by the United States.

(33) In order to appraise correctly the develop-
ment and status of international law relative to the
adjacent sea during the eighteenth century, it is
especially important to take into consideration a
series of significant treaties governing maritime in-
terests other than those connected with neutrality
and naval war and concerning non-European re-
gions. The first of these instruments is the Treaty of
Utrecht of 1713. This treaty, which contained the
cession of Newfoundland and Nova Scotia by France
to Great Britain, reserved certain privileges to
French fishermen, but barred them from fishing in
the seas, bays and other places within thirty leagues
on the southeast coast of Nova Scotia, commencing
from the island, commonly called Isle of Sables, in-

78 Galiani, Dei doveri dei principi neutrali verso i prin-
cipi guerreggianti, e di questi verso i neutrali (1782).

7¢ Azuni, Systema universale dei principii del diritto
marittimo dell’ Europa (1795).

75 See Riesenfeld, op.cit.supra note 62, at 26.
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clusively, and continuing toward the southwest. ™
Fifty years later the Treaty of Paris between
France, Great Britain and Spain (1763) stipulated
in Article V that the French subjects should “not
exercise the said fishery but at the distance of three
leagues from all the coasts belonging to Great
Britain, as well those of the continent, as those of
the islands situated in the Gulf of St. Lawrence. And
as to what relates to the fishery on the coasts of the
Island of Cape Breton, out of the said gulf, the sub-
jects of the Most Christian King shall not be per-
mitted to exercise the said fishery but at the distance
of fifteen leagues from the coasts of the Island of
Cape Breton.” *" These provisions were renewed and
confirmed twenty years later in the Treaty of Ver-
sailles. " It is interesting to note that identical terms
were proposed for American fishermen by Great
Britain in the negotiations of the peace treaty with
the United States but that the United States com-
missioners refused to accede thereto. ™ Finally in
1790 Great Britain agreed in Article IV of the
Escurial Treaty with Spain that her subjects should
not navigate or engage in fishing within a distance
of ten leagues from any part of the coast already
occupied by Spain. *°

76 Treaty of Utrecht (1713), Art. XII, 8 Dumont, Corps
universel diplomatique du droit des gens, 339, 341 (1731).

77 Treaty of Paris (1763), 1 Martens, Recueil de traités
d’alliance ete., 104 (2d ed. 1818) (emphasis added).

"8 Treaty of Versailles (1783), 3 Martens, Recueil etc.,
541 (2d ed. 1818).

7 North Atlantic Coast Fisheries Arbitration, Case of
the United States, 11; and Appendix, 219 (1909).

80 4 Martens, Recueil etc., 493 (2d ed. 1818).
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All this seems to prove that at that time neither
Great Britain nor the other European powers did
consider the cannon-shot or three-mile rule the ac-
cepted international standard for all purposes and
that they were willing to demand and concede larger
belts, especially in non-European waters.

(84) It is quite significant for the subsequent de-
velopment that G. F. von Martens—undoubtedly the
most influential writer on international law of his
days # —at the turn of the eighteenth century pro-
pounded the view that the states were entitled to
claim a territorial belt up to three leagues.

Von Martens published the first edition of his
Précis du Droit des Gens Moderne de ’Europe in
1789. It was received in the United States not long
thereafter, and the United States Government is
said to have persuaded Wm. Cobbett to prepare a
translation. ®** The American edition was published
in 1795 (with a dedication to President Washing-
ton) and, according to its author, subscribed to by
the President, the Vice-President and all members
of Congress. von Martens, as translated by Cobbett,
wrote:

“A custom, generally acknowledged, extends
the authority of the possessor of the coast to a
cannon shot from the shore; that is to say, three
leagues from the shore, and this distance is the
least, that a nation ought now to claim, as the
extent of its dominion on the seas.” ®

81 See the references by Riesenfeld, op.cit.supra note 62,
at 29. '

82 See “Advertisement” by Cobbett in the English ed. of
1802.

88 American ed. of 1795, at 160.
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In the second French edition of 1801 the author
clarified his position by stating:

“Today all nations of Europe agree that, as a
rule, the straits, gulfs and the adjacent sea be-
long to them at least up to the range of the can-
non which could be placed upon the shore. In a
number of treaties even the more extended prin-
ciple of three leagues has been adopted.” *

His reference to the treaties apparently was influ-
enced by the three-leagues stipulations in the treaties
of 1763 and 1783.

As the works of von Martens went through sev-
eral editions during the first part of the nineteenth
century, it is obvious that a maritime boundary of
three leagues thus had the apparent support of one
of the most authoritative writers of the times.

4.

The Jeffersonian Position and the Development
during the Beginning of the Nineteenth Century

(35) The foregoing survey of treaty law, state
practice and legal literature prior to 1793 shows
that there is no shred of evidence that any particular
rule or measure determining the breadth of terri-
torial waters had grown into a custom accepted as
law. All that can be supported by evidence is that
excessive claims to maria clausa were no longer tol-
erated and that otherwise the type of interest in-

8¢ yon Martens, Précis du droit des Gens Moderne de
PEurope, 71 (2d ed. 1801) [my translation].
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volved, the geographical location and condition of
the coast, the power of the state to fulfill obligations
attendant on its assertions and, in general, the rea-
sonableness of its position were governing. '

In the period immediately following, two impor-
tant factors come into play and need careful evalua-
tion:

(a) the determination of the United States to
claim and, tentatively and initially, be satis-
fied with, a territorial belt of three nautical
miles;

(b) the determination of Great Britain, following
and resulting from her naval victory of Tra-
falgar, to pursue a policy of insistence on the
three-mile principle.

(36) The United States was confronted with the
question of the breadth of her territorial belt for
the first time when need for such determination
arose for neutrality purposes in connection with the
naval war between France and Great Britain.

On October 16, 1793 President Washington wrote
to Governor Lee in connection with the capture of a
British vessel:

“Three miles, will, if T recollect rightly bring
the Coningham within the rule of some deci-
sions; but the extent of Territorial jurisdiction
at Sea, has not yet been fixed, on aceount of some
difficulties which occur in not being able to as-
certain with precision what the general practice
of Nations in this case has been.” %

8533 Writings of Washington, 131 (ed. by J. C. Fitz-
patrick 1931-40).
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But subsequent to that date, as a result of French
pressures, cabinet meetings on the matter were held
and a temporary determination made. *** The con-
tents thereof were communicated to the belligerents
in a circular letter of November 8 by Secretary of
State Jefferson. The note to Mr. Genet, the French
Minister, stated:

“It is certain that, heretofore, they [govern-
ments and jurisconsults] have been much divid-
ed in opinion as to the distance from their sea
coasts, to which they might reasonably claim a
right of prohibiting the commitment of hostili-
ties. The greatest distance, to which any respect-
able assent among nations has been at any time
given, has been the extent of the human sight,
estimated at upwards of twenty miles, and the
smallest distance, I believe, claimed by an nation
whatever, is the utmost range of a cannon ball,
usually stated at one sea-league. Some interme-
diate distances have also been insisted on, and
that of three sea-leagues has some authority in
its favour. The character of our coasts, remark-
able in considerable parts of it for admitting no
vessels of size to pass near the shores, would en-
title us, in reason, to as broad a margin of pro-
tected navigation, as any nation whatever. Not
proposing, however, at this time, and without a
respectful and friendly communication with the
Powers interested in this navigation, to fix on
the distance to which we may ultimately insist
on the right of protection, the President gives in-

852 fror a summary of the Cabinet Decisions in question,
signed by Jefferson, Knox, Randolph and Hamilton, see 4
Works of Hamilton, 480 (ed. by John C. Hamilton 1851),
and 6) Writings of Thomas Jefferson, 452 (ed. by P. L. Ford
1895).
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structions to the officers, acting under this au-
thority, to consider those heretofore given them
as restrained for the present to the distance of
one sea-league, or three geographical miles from
the sea-shore. This distance can admit of no op-
position as it is recognized by treaties between
some of the Powers with whom we are connected
in commerce and navigation, and is as little or
less than is claimed by any of them on their own
coasts.

“Future occasions will be taken to enter into
explanations with them, as to the ulterior extent
to which we may reasonably carry our jurisdic-
tion. For that of the rivers and bays of the
United States, the laws of several States are
understood to have made provision, and they
are, moreover, as being landlocked, within the
body of the United States.” ®¢

Similar passages were inserted in the communica-
tion to the British Minister, with the significant ad-
ditional explanation:

“The character of our coast, remarkable in
considerable parts of it for admitting no vessels
of size to pass near the shores, would entitle us
in reason to as broad a margin of protected navi-
gation as any nation whatever.” ¥

(37) There can be no question that the position
assumed by the United States was only taken as a
temporary measure and was a minimum claim, es-
pecially in view of the fact that at that time the

86 § Writings of Thomas Jefferson, 440 (ed. by P. L. Ford
1895).

87 § Writings of Thomas Jefferson, 441 (ed. by P. L. Ford
1895).
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United States lacked sufficient naval power to en-
force observance of a larger neutrality zone, as it
would have been obliged to do in such case. % The
letters demonstrate that the United States took pains
not to prejudice any subsequent enlargement of its
territorial belt and specifically conceded “that...
three sea leagues has some authority in its favor.”

It is perhaps interesting to trace the content of
this vew to a statement published by Hamilton three
months earlier. *® Hamilton stated with respect to
the range of national jurisdiction over the adjacent
sea:

“What this distance is remains a matter of
some uncertainty, though it is an agreed prin-
ciple that it at least extends to the utmost range
of cannon shot, that is, not less than four miles.
But most nations claim and exereise jurisdiction
to a greater extent. Three leagues, or nine miles,
seem to accord with the most approved rule, and
would appear from Martin, a French author, to
be that adopted by France, though Valin,
another French author, states it at only two
leagues, or six miles.”

Obviously the reference to “Martin, a French
author” refers to the German authority von Martens,
whose above-discussed French Précis du droit des
gens had been published only a few years before and
acquired great esteem.

88 See with respect to this duty the statement by Hamil-
ton in his “No Jacobin” articles, reprinted in 5 Works of
Alexander Hamilton, 18 at 28 (ed. by Henry Cabot Lodge
1904).

8 “No Jacobin”, reprinted in 5§ Works of Alexander
Hamilton, 18, at 28 (ed. by Henry Cabot Lodge 1904).
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(88) Actually the United States took active steps
toward an extension of her territorial waters as a
result of the controversy with Great Britain over the
impressment of seamen. In 1806 the United States
and Great Britain entered into negotiations for a
Treaty of Amity, Commerce and Navigation, which
was signed on December 31, 1806, but not ratified. *°
The American commissioners pursuant to instrue-
tions “suggested that a fair distance would be as far
out ‘as the well-defined path of the gulf stream,” ”
an idea which had found favor inside the government
at the latest the year before. ** The commissioners
justified this position on four grounds: **

90 I'or the text see Proceedings in the North Atlantic
Coast Fisheries Arbitration, Sen.Doc.No. 870, 61st Cong.,
3d Sess., Vol VI, Appendix to Counter Case of the United
States, 18 (1912).

91 Proceedings in the North Atlantic Coast Fisheries Ar-
bitration, op.cit.supra note 90, Vol. VI, Counter Case of the
United States, 71, and Vol. IV, Case of Great Britain, 9
(1912). For the text of the instructions by Secretary of
State Madison to Commissioners Monroe and Pinkney,
dated May 17, 1806, see 3 American State Papers, Foreign
Relations, 119, 121 (1832).

92 See the account of President Jefferson’s statement to
that effect during [then Senator] Adams’ visit on Novem-
ber 80, 1805, 1 Memoirs of John Quincy Adams, 375 (ed.
by Charles Francis Adams 1874).

93 See the enumeration of the four grounds given by the
American commissioners in the memorandum of Novem-
ber 17, 1806 written by [Sir John] Nicholl in reference
to the demands. The memorandum is reproduced in 1 Mec-
Nair, International Law Opinions 331 (1956). See also the
letter from the British Commissioners to Lord Howick,
Proceedings in the North Atlantic Coast Fisheries Arbitra-
tion, op.cit.supra note 90, Vol. V, Appendix to Case of Great
Britain, 103 (1912).
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(a) The extent of the territory;

(b) Itsdistance from other jurisdictions;
(¢) The number of Headlands;

(d) The shelving nature of its coast.

The English resisted the demands after having been
advised by the King’s Advocate of the inconveniences
which would flow from any “concession” to an ex-
tension. His memorandum stated:

“It may be proper therefore to suggest what
may be the inconveniences to be apprehended
from the concession, in order to estimate the ex-
tent of the reciprocal demand to be founded on
it.

“l. The Inconvenience of extending any Rule
beyond its Reason; which renders it indefinite
and arbitrary. If the Right of territory is to ex-
tend to two Leagues, may not demand be set up
to extend it to twenty or two hundred?

“2. The Inconvenience of the precedent by
which other Nations will be induced to apply for
similar concessions. The extension of Territory
in favour of the United States may possibly not
be attended with considerable practical effects.
But if the Rule became general, it might very
naturally affect the interests of this country in
the exercise of its maritime rights, when ap-
plied to the coasts of Europe, by protecting the
commerce of the Enemy to the extent in many
instances of entirely defeating the Power of
Capture.

“3. The undue advantage it would give to the
enemy, not only extending their means of
refuge, but by enabling them to capture British
vessels, or British goods on board neutral and
even American vessels, in situations where



—217—

British Cruizers cannot capture the property of
the enemy, nor even their Cruizers which may be
there preying upon the Commerce of his Majes-
ty’s subjects, for I do not understand that other
Nations have granted this extension to the Jur-
isdiction of the United States, so that while to
Great Britain the Jurisdiction is to extend to
two Leagues, to other Nations the distance of
Cannon Shot will continue to be the Rule.” **

As a result only a carefully hedged extension of the
maritime jurisdiction of Great Britain and the
United States was agreed upon in Article XII of the
Treaty ** which the United States found unable to
accept. *°

(89) The positions taken by Great Britain and
the United States in these negotiations show clearly
that as of 1806 the United States did not accept the
three-mile principle as a universal and inflexible rule
of international law, while conversely Great Britain,
as a consequence of having emerged as the principal
naval power upon the victory at Trafalgar, from
then on found it to be in her national interest to pro-
claim and insist on the three-mile principle as the
established rule of international law, suffering ex-
ceptions only upon historic title.

(40) The conclusion must be reached therefore,
that at least at that period there still was neither in-
ternational agreement on the three-mile principle,
nor was it aceepted as binding by the United States.

No evidence can be found that a change of condi-

83a 1 McNair, International Law Opinions, 331 (1956).

94 For text see op.cit.supra note 90.

95 See letter by Mr. Madison to Messrs. Monroe and
Pinkney, May 20, 1807, 3 American State Papers, Foreign
Relations, 166 ff (1832).
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tions had occurred between 1806 and 1836 when Tex-
as enacted her statute. True, the United States join-
ed Great Britain in a protest against an attempt by
Russia in 1821 to bar all commercial vessels, other
than Russian, from approaching within one hundred
Italian miles from the northern coasts of Russia and
Alaska. *° But while the United States held the es-
tablishment of such exclusionary zones to be unwar-
ranted under international law, Secretary of State
John Quincy Adams placed his démarche merely on
the ground that the prohibition went “beyond the
ordinary distance to which territorial jurisdiction
extends” *°* without asserting a specific rule for such
distance. In the whole course of negotiations ter-
minating in an agreement of 1824, the United States
refrained carefully from urging any definite number
of miles. **

96 For the text of the imperial edict and the rules estab-
lished for the limits of navigation and order of communi-
cation, along the coast of Eastern Siberia, the Northwestern
Coast of America, and the Aleutian, Kurile, and other
Islands, see 4 American State Papers, Foreign Relations,
857 (1834).

%¢a Note of February 25, 1822, reproduced in Proceed-
ings of the Bering Fur-Seal Arbitration (Sen.Ex.Doc. 177,
Part 2, 53d Cong., 2d Sess.) Appendix 132 ff., and 4 Amer-
ican State Papers, Foreign Relations, 861 (1834).

97 F'or the contents of the diplomatic correspondence see
Fur-Seal Arbitration, op.cit.supre note 96a, at 132-152;
4 American State Papers, Foreign Relations, 861-364
(1834) ; 5 American State Papers, Foreign Relations, 432-
471 (1858).
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PART III

Validity of the Texas Boundary Vis-a-vis the
United States Resulting from I'mplied Acceptance

(41) Moreover, in the case of Texas the establish-
ment of her boundary by the statute of 1836 is in-
ternationally valid and effective vis-a-vis the United
States by reason of the conduct of the United States
subsequent to the passage of said act. International
law, like civil law in general, will neither condone, or
give effect to, inconsistent actions by a state nor per-
mit the disregard of acquired rights. The first prin-
ciple is known as the prohibition against ‘“venire
contra factum proprium” (a doctrine similar to the
common law doctrine of estoppel) ; the other prin-
ciple is familiar as the protection of “droits acquis”.
Both rules are well established; as precedent for the
first one the Eastern Greenland case,” the Min-
quires and Ecrehos case ** and Article 38c of the
Statute of the International Court of Justice
may be cited, while the second one inspired
the reservation in favor of the legitimate in-
terest of other states in the United States
declaration of September 26, 1945, regarding
the policy with respect to coastal fisheries in certain
areas of the high seas.

(42) During the whole period of the existence of
the Republic of Texas the United States not only
never protested against the sea boundary of Texas

3 P.C.I.J.Rep. Ser. A/B No. 53 (1933).
®a ] C. J. Reports, 1953, page 46.
39 59 Stat. 885 (1945).
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established in the statute of 1836, but actively pro-
tected such boundary in the negotiations between the
United States and Mexico terminating ultimately in
the Treaty of Guadalupe-Hidalgo. **° The Treaty of
Guadalupe-Hidalgo stipulates in Article V,

“. . . The boundary line between the two re-
publics shall commence in the Gulf of Mexico,
three leagues from land, opposite the mouth of
the Rio Grande otherwise called Rio Bravo del
Norte, or opposite the mouth of its deepest
branch, if it should have more than one branch
emptying directly into the sea; from thence...”

This draftsmanship was chosen for the particular
reason to preserve the boundary established by Tex-
as during her independence. This is amply borne out
by the history of the Article in question.

In 1845 Secretary of State Buchanan furnished
Mr. Slidell instruections regarding a possible settle-
ment of the Mexican-United States dispute and
specified the position of the United States. ** He re-
ferred specifically to the boundary of Texas, which
was then still an independent republic, and stated:

“, . . Should the Mexican authorities prove un-
willing to extend our boundary beyond the Del
Norte, you are, in that event, instructed to offer
to assume the payment of all just claims of citi-
zens of the United States against Mexico, should
she agree that the line shall be established along
the boundary defined by the act of Congress of

100 The pertinent documents are contained in Senate,
Executive Doc. No. 52, 30th Congress, 1st Session, 1848.
101 Op,cit.supra note 100, at 71 ff.
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Texas, approved December 19, 1836, to wit: be-
ginning at ‘the mouth of the Rio Grande; thence
up the principal stream...””

In 1847 when the negotiations had entered into an
active stage, Mr. Buchanan instructed Mr. Trist,
the Commissioner for the United States, with regard
to his position and attached a proposed project for
the treaty, *°* which provided in Article IV,

“. . . The boundary line between the two re-
publics shall commence in the Gulf of Mexico,
three leagues from the land opposite the mouth
of the Rio Grande...”

The government of Mexico in a counter-proposal
for a treaty ** likewise took account of the former
Texan maritime boundary and proposed in Article
VA

“. .. La linea divisoria entre las dos republi-
cas comenzara en el golfo de México tres leguas
fuerd de tierra, enfrente de la embocadura
austral de la bahia de Corpus Christi;...”

It can be seen from this statement that while
Mexico wanted to shift the Mexican-United States
boundary towards the east, it acknowledged three
leagues as the proper extent of the maritime boun-
dary.

(43) It is also of interest that during the debate
on the treaty in the Senate, one of the senators, while

102 Op.cit.supra note 100, at 85.
163 Op.cit.supra note 100, at 375 (for Spanish text), and
at 201 (for English text).



—222—

favoring another starting point of the Mexican-
United States boundary, again relied on the three-
leagues extent of the marine boundary. Mr. Davis
of Mississippi proposed the insertion of the follow-
ing Article. **

“ . . The boundry line between the two re-
publics shall commence in the Gulf of Mexico,
three leagues from land, opposite a point mid-
way between the mouths of the river San Fer-
nando and Santander...”

Again it can be seen that in the body, charged with
advice and consent to the ratification of United
States treaties, nobody at that time questioned the
three-leagues provision with respect to the Gulf of
Mexico, although with respect to the maritime boun-
dary in the Pacific, the one-marine-league limit was
recognized by terminating the bounday *°°

“ ... 1 marine league due south of the south-

ern-most point of port of San Diego.”

(44) The foregoing negotiations, instructions and
treaty stipulations show clearly that the United
States at that time did not feel that the three-leagues
boundary of Texas was internationally invalid and,
on the contrary, tried to protect the same in her
negotiations with Mexico. While it is true that upon
protest on the part of Great Britain the government
replied that the effect of the treaty was strictly inter

10¢ Op.cit.supra note 100, at 18.
105 Treaty of Guadalupe-Hidalgo, Article V.
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partes, certainly it cannot be denied that the United
States for herself accepted the international validity
of the Texas boundary.

Conclusions

On the basis of the foregoing exposition the fol-
lowing conclusions may and must be reached.

(1) The international validity of the maritime
boundary on the critical dates between 1811 and
1845 depends on the absence of an international cus-
tom accepted as law prohibiting such boundary line.

(2) On the critical dates between 1811 and 1845
there was no general consent among the maritime
powers as to a limitation of territorial waters to one
league; on the contrary there existed respectable
authority, evidenced by diplomatic correspondence
and statements by authoritative text writers, ex-
pressly sanctioning a three- leagues limit.

(3) With respect to the Texas boundary in par-
ticular, the United States impliedly recognized such
boundary both by failure to protest and by making it
the basis of negotiations with Mexico and therefore
is not now at liberty to question the validity on
grounds of international law.
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EXHIBIT III
Memorandum on Joint Brief for Gulf States

By C. John Colombos, Q.C., LL.D.*

1. I propose dealing in the present Memorandum
with the main points of law and of fact arising out
of the joint reply of the States bordering on the
Gulf of Mexico, in so far as they are common to all
five States.

2. The principal issue which arises for decision
in the present action relates to the purport and con-
struction to be given by this Court to the terms of the
Submerged Lands Act of 1953 which granted to the
States certain property rights with respect to lands
beneath navigable waters and the natural resources
within such lands and waters within the boundaries
of the respective States in the Gulf of Mexico, as they

t The following memorandum was received too late to
be incorporated by reference in the body of the brief. It
demonstrates that, even under the strict British view, the
rights of the Gulf Coast States to the submerged lands
within their historic boundaries three leagues from coast
are not in conflict with any principle of international law.

* Mr. C. John Colombos, LL.D. (London), of the Middle
Temple; Queen’s Counsel; Sometime Profecsor of Inter-
national Law at The Hague Academy of International Law;
Associate of the Institute of International Law and mem-
ber of its Committees on Maritime Law; member of the
Executive Councils of The Grotius Society and of the So-
ciety of Comparative Legislation and International Law;
Legal Adviser to the Admiral Commander-in-Chief of the
Allied Fleets in the Mediterranean (1915-1919) ; Author of
The International Law of the Sea (Fourth edition now in
print)) and of a Treatise on the Law of Prize (3rd ediiton,
1949).
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existed at the time each State “became a member of
the Union, or as heretofore approved by the Con-
gress”, but “in no event extending more than three
leagues into the Gulf of Mexico.”

3. The material date for determining these
boundaries is accordingly the time when each of the
five States became a member of the Union, viz.
between 1812 and 1868, and the contention of the
States is that at that crucial date, their maritime
boundaries extended into the Gulf of Mexico at least
three leagues from their coasts. On the other hand,
the contention of the United States is that such
boundaries “have never had any validity under in-
ternational law” (at p. 104 of the Government brief).

4. Asispointed out in my separate Memorandum
for the State of Texas, there has never been any
unanimity on the breadth of the territorial sea. It
will be sufficient to add here to the authorities there
quoted, the opinion expressed by one of the leading
authorities on international law, Hall, writing in
1880, who states that “it may be doubted, in view of
the very diverse opinions which have been held until
lately as to the extent to which marginal seas may
be appropriated, of the lateness of the time at which
much more extensive claims have been fully aban-
doned, and of the absence of cases in which the
breadth of territorial waters has come into interna-
tional question, whether the three-mile limit has ever
been unequivocally settled.” International Law
(1880) pp. 126-127.
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5. But even on the assumption that the three-
mile extent of territorial waters has now acquired
the authority of a general rule of international law
(which is disputed), that rule suffers exceptions
based on historic or prescriptive rights, or the special
peculiarities of a coast. (See the Judgment of the
International Court of Justice in: The Fisheries
Case, 1.C.J., Reports, 1951, 116).

6. This is particularly the case with the legal re-
gime applicable to bays — such as the Gulf of Mexico
— where quite different considerations arise from
the ordinary rules generally governing the breadth of
territorial waters in the open sea. The United States
has itself accepted this three-league limit of territor-
ial boundaries in the Gulf of Mexico in its various
treaties with Mexico, and notably in the treaties of
Guadalupe-Hidalgo of 1848 and of Gadsden of 1853,
which fixed the boundary line at “nine nautical miles
from land outside the mouth of the Rio Grande,”
and which was repeated in several subsequenf
treaties concluded by Mexico in the second half of the
nineteenth century.

7. It is thus clear that a special rule of maritime
boundaries has been recognised in the Gulf of Mex-
ico based both on historic grounds covering a period
of over a century, and the particular characteristies
of its coasts.

8. Applied to the Gulf of Mexico, these character-
istics relate to special and exceptional factors which
justified the reasonableness of a greater breadth
than in either the Atlantic or Pacific coasts of the
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United States at the material date. Briefly stated
these factors mainly concerned (a) the shallowness
of the water along the Gulf coast, which rendered
necessary an extended limit of maritime boundaries
both for purposes of defence, and the suppression of
smuggling; (b) the limited use of these waters by
international traffic; (¢) the absence of large stocks
of fish as compared to the eastern and western coast
of the United States; and (d) the custom prevalent,
at the material dates, of expressing maritime bound-
aries in leagues rather than miles.

9. Considered, therefore, in the light of these
factors the fixing of a three-league seaward bound-
ary in the Gulf of Mexico appears reasonable in the

circumstances existing at the relevant dates between
1812 and 1868.

Custom as a Source of International Law.

11. The question of the ascertainment of pres-
criptive or historic rights is closely bound with the
rules of customary international law, which consti-
tutes an important source of that law. As Chief Jus-
tice Marshall said in United States v. Percheman:
“the usage of nations becomes law and that which
is an established rule of practice is a rule of law.” 7
Peters 51 (1833). The British House of Lords has
similarly affirmed the importance of the general
acceptance by civilised nations as a rule of interna-
tional conduct, or practice. Compania Naviera Vas-
congado v. Cristina (1938) Appeal Cases at p. 497.
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12. The same principle is reflected in Article
38 of the Statute of the International Court of
Justice which describes custom as evidence of “a
general practice, established as law”.

13. The existence of this customary rule of in-
ternational law may be established by its general
recognition by the majority of States, without it be-
ing necessary to prove in every instance, that all
States have invariably accepted the rule as obliga-
tory. Brierly, The Law of Nations, 5th Edition,
(1955), p. 62. It should be observed in this connection
that special authority attaches to the usages of par-
ticular States in certain departments; so that no
new maritime usage could well be regarded as gen-
erally binding, independently of agreement, unless
it has been followed by the chief maritime Powers.
Pitt Cobbett, Cases on International Law, 6th Edition
(1947), vol. 1. Peace, p. 9.

14. This Court in its leading judgment of The
Paquete Habana, 175 U.S. 677 (1899), vindicated
the doctrine of “the customs and usages of civilized
Nations” as being an important part of international
law.

15. The same consideration underlies the refer-
ence by the International Court of Justice in the
Fisheries Case to ‘“certain economic interests pe-
culiar to a region, the reality and importance of
which are clearly evidenced by long usage,” and,
again, to “rights founded on the vital needs of the
population and attested by very ancient and peace-
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ful usage” 1.C.J. Reports, (1951), at pp. 133 and
142.

16. This is particularly the case when the rules
applicable to Bays come into consideration. The
International Law Association whilst generally fav-
ouring the three-mile limit of territorial waters, ap-
proved at its Vienna Conference in 1926, the principle
that in the case of bays “territorial waters shall
follow the sinuosities of the Coast unless an occupa-
tion or established usage generally recognized by
Nations has sanctioned a greater limit.” Article 7 of
the Draft Convention on the “Laws of Maritime
Jurisdiction in time of peace”, 34th Report, p. 102.
Similarly, the Institute of International Law agreed
at its Stockholm Conference in 1928 that for bays the
territorial sea ‘“is measured from a straight line
drawn across the place nearest the opening of the
sea where the distance between the two sides does
not exceed ten nautical miles, unless an international
usage has sanctioned a greater length.” Annuaire,
vol. 34, pp. 755-756.

17. In my opinion, therefore, both on account
of the special characteristics of the Gulf of Mexico
and on the ground of prescriptive and historic rights,
the defendant States’ claims to a three-league mari-
time boundary is valid and enforceable.

18. It should be added that, irrespective of the
States’ titles to this boundary, as above outlined,
the United States’ right to explore and exploit the
natural resources of the continental shelf adjacent
to its coasts, both under the President’s Proclamation
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of February 28, 1945, and the Convention on “The
Continental Shelf”’, adopted by the Conference on
“The Law of the Sea” at Geneva, in April 1958, is
complete and exclusive, and does not, in any way,
depend on the maritime boundaries of the States in
the Gulf of Mexico. Throughout its terms the trans-
fer of property rights granted to the States by the
Submerged Lands Act of 1953 are based “within the
State boundaries” and not on the location of the
United States “national maritime boundary.” The
United States, had, in fact, recognised and acquiesced
in the States’ maritime boundaries at the time they
joined the Union. These boundaries were known to
the United States Department of State and to the
Congress at that crucial time, and yet during a period
covering over a century, the United States Govern-
ment never protested or raised any objection to the
States’ historic boundaries.

19. This course of conduct on the part of the Gov-
ernment raises the question of the doctrine of estop-
pel which, in my opinion, is applicable to the issues
in dispute in the present action.

The Doctrine of Estoppel.

20. A further ground on which the claim of the
States may be based is the doctrine of estoppel, which
is valid both under municipal, inter-state and inter-
national law.

21. In the case of Canada and Dominion Sugar
Co. v. Canadian National (West Indies) Steamships,
(1947) A. C. 46, the Judicial Committee of the
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British Privy Council, held that “the whole concept
of estoppel is more correctly viewed as a substantive
rule of law,” and quoted with approval Sir Frederic
Pollock’s description of the doctrine of estoppel as
“a simple and wholly untechnical conception, perhaps
the most powerful and flexible instrument to be
found in any system of Court jurisprudence” (ibid,
at pp. 55-56). As Judge Lauterpacht stated in his
book on Private Law Sources & Analogies of Inter-
national Law, “the principle underlying estoppel is
recognized by all systems of private law, not only
with regard to estoppel by record, but also, under
different names, with regard to estoppel by conduct
and by deed” (at p. 204).

22. The growing reference which is frequently
made to the doctrine of estoppel, both by municipal
and international tribunals, shows the importance of
the doctrine, and its close relation to the precepts
of good faith, and to the maxim “allegans contrarium
non est audiendus.”

23. The International Court of Justice has also
recognised, on several occasions, the operation of the
principle of estoppel. Although it referred to it as a
principle known in “Anglo-Saxon” law, it considered
it as being also a “‘general principle of law”. Thus the
Court applied this doctrine in The Eastern Greenland
Case, where it pointed out that the recognition by
Norway of the whole of Greenland as Danish “de-
barred her from contesting Danish sovereignty over
this territory” (Series A/B, No. 53 (1933) at p. 69).
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24. In the course of the advisory proceedings be-
fore the Court concerning the Interpretation of the
Peace Treaties with Bulgaria, Hungary & Rouman-
ia, the Governments of both the United States and
Great Britain filed written Statements incorporating

arguments based on estoppel (I.C.J. Pleadings, pp.
190-191).

25. In the Nottebohm Case before the same
Court, the Liechtenstein Memorial pointed out that
the doctrine of estoppel is similar in both internation-
al and municipal law and is essentially grounded on
considerations of good faith and honest conduct in the
relations of States and individuals alike” (I.C.J.
Pleadings, vol. 1, p. 42). The action of Liechtenstein
failed because it could not produce adequate evi-
dence, but the Court impliedly admitted the validity
of the doctrine of estoppel in its statement that
Guatemala had not recognized Liechtenstein’s title
to exercise protection in favour of Nottenbohm and
was not thus “precluded from denying such a title”
(I1.C.J Reports, (1955) p. 19).

26. The most important forms of the doctrine in
so far as relevant to the present case, may be sum-
marised under the three following headings:

(1) Estoppel based on previous recognition.

27. It could in my opinion, be argued on behalf
of the States that the Government had, either ex-
pressly or by implication, recognised the States’
claim to their “historic” boundaries. This contention
may be illustrated by the United States pleadings in
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the Shufeldt Case, which were based on the argument
that Guatemala, having for six years recognised the
validity of the claimant’s contract and having allow-
ed Schufeldt to continue to spend money on the con-
cession, was precluded from denying its validity.
The Arbitrator held in his award, that this argument
was ‘“‘sound” (1930) Report in vol. 2, U.N.R. A.A,,
p. 1079 at p. 1094.

(2) Estoppel based on conduct.

28. The doctrine of estoppel operates in this case
by preventing a party from taking up a position in
relation to a legal claim which is clearly inconsistent
with its previous conduct in the matter. The question
was carefully considered by the Law Officer of the
British Crown in relation to the legality of the pro-
posed annexation of territory by the Transvaal Re-
public, and he arrived at the conclusion that by
reason of the recognition of the Boer settlement be-
yond the river Vaal, “Her Majesty’s Government
was precluded from disputing any title which the
Republic might have acquired to the north of the
river” (Report of the Queen’s Advocate to Lord
Stanley, Secretary of State for Foreign Affairs,
dated 29th October, 1868, Foreign Office Records:
Africa (South).). Similarly, when in 1902 the Brit-
ish Foreign Secretary referred to the Law Officers
of the Crown the question whether Persia could plead
ignorance of the effect of an Egyptian Firman of
1873, their conclusion was that it would have been
open to Persia to make a declaration relieving her-
self from her tariff obligations towards Egypt when
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the Firman was first brought to her notice, but that
“it is not competent to her to revert to an attitude of
protest after having entered into negotiations with
Egypt which were inconsistent with her plea of
ignorance” ( Report dated 17th November, 1902,
F.O. Records: Egypt.)

29. A similar conclusion was reached in 1874
with regard to the Spanish claims to sovereignty
over the Sulu Archipelago. The Report of the Law
Officers of the Crown states that “whilst on the one
hand it is quite true that Her Majesty’s Government
has never expressly recognised the validity of the
claims of Spain, it is, on the other hand, equally
true that Her Majesty’s Government, with a full
knowledge of all the facts, has stood by and allowed
the claims to be acted upon, and, in our opinion,
H. M.’s Government would not now be justified in
further remonstrating against such claims” (For-
eign Office Records, 1874—Spain).

30. A further instance of this principle is found
in the dispute between the United States and Great
Britain regarding the T'itle to Islands in Passama-
quoddy Bay. The concluding passage of the British
Case points out that, in view of the silence of the
United States with regard to the Island of Grand
Mana for some 23 years, “it may admit of some
doubt whether this profound silence ought not now
to preclude all further claim to it on their part”,
and this doubt was strengthened by the principle laid
down by the Agent for the United States in his
argument before the Commissioners under Article
IV of the Treaty of Ghent in which he contended that,
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“had the State of Massachusetts remained silent spec-
tators of the improvements made upon the British
Settlement on territory claimed by the United States,
that would have indicated that the State of Massa-
chusetts had no claim to the territory” (quoted in
Moore’s  International Adjudications (Modern
Series), vol. 6, p. 195.)

(3) E'stoppel based on acquiescence.

31. This form of estoppel is founded on conduct
coupled with a knowledge of legal rights or facts.
It has been applied where a person, knowing his own
title to a specified property, has suffered another
to expend money on the property on the supposition
that it was his own: (Ramsden v. Dyson (1886)
L.R. 1, House of Lords, 129 at p. 140). It has rightly,
in my view, been argued that “like recognition,
acquiescence produces an estoppel and like extinctive
prescription, acquiescence provides an alternative to
recognition and, likewise, creates an estoppel”
(Schwarzenberger, The Fundamental Principles of
International Law, in Hague Recueil, vol 87 (1955),
pp. 195 at pp. 256 & 259).

32. In the Island of Palmas arbitration, the arbi-
trator relied on the doctrine of estoppel in holding
that “the acquiescence of Spain in the situation creat-
ed after the establishment of the Dutch position in
Sangi would deprive her and her successors of the
possibility of still invoking conventional rights at
the present time” (Reports of the Permanent Court
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of Arbitration, at The Hague, Award, No. 18 of
1929.)

33. A similar argument was invoked in 1884
in a letter from Earl Granville, the then British
Foreign Secretary, to Musurus Pacha, Turkish Am-
bassador to the Court of St. James, with reference
to the rights of a British Shipping Company to
operate her vessels on the Tigris and Euphrates
rivers. As Earl Granville said: “the Company had
enjoyed that privilege ever since 1861 with the know-
ledge and acquiescence of the Porte, the absence of
protest during that period showing that the attitude
of the Porte had been one of acquiescence in a claim
of right on the faith of which the Company had made
large capital investments. Her Majesty’s Govern-
ment, therefore, consider that the attitude of the
Porte during the last twenty-two years debars them
from now disputing the validity of the rights claim-
ed and exercised by the Company under the Vizirial
letter of 1861, and that they are entitled to insist
on the status quo of the Company being maintained”
(Foreign Office Records, May 28, 1884, Turkey).

34. A still further instance of this rule is traced
in correspondence exchanged in 1899 between the
United States and Great Britain regarding the
boundary between Venezuela and British Guiana.
The United States Secretary of State in dismissing
the British claims to the boundary, concluded with
the following passage: “If Great Britain’s assertion
of jurisdiction, on the faith of which her subjects
made settlements on territory subsequently as-
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certained to be Venezuelan, could be shown to have
been in any way assented to or acquiesced in by
Venezuela, the latter Power might be held to be con-
cluded and to be estopped from setting up any title
to such settlements” (Printed in the British Com-~
mand Paper No. 9501 (1899) Venezuelan Argument,
p- 63).

85. As applied to the case of the States in the
present action, the above authorities clearly prove
that by reason of the recognition, acquiescence, and
conduct of the United States for a period extending
over a century, the Government is estopped from de-
nying the rights of the States to their historic bound-
aries.

Further in my opinion, the Government’s conten-
tion that a maritime boundary exceeding three miles
in extent is contrary to the United States “national
foreign policy”, or to the rules of international law,
cannot be supported.

36. The relevant question which falls to be de-
cided in the present action relates to the interpreta-
tion to be given by this Court to the Submerged Lands
Act, a matter of domestic concern, substantially gov-
erned by the provisions of the United States Con-
stitution. The question of the apportionment of the
national maritime boundaries, as between the Fed-
eral Government and the State is no concern of
international law. Indeed, if it were to be contended
that the right of the States to a three-league mari-
time boundary when claimed by the States, is con-
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trary to the rules of international law, it would be
equally so when claimed by the Federal Government.

37. It would be easy to imagine the dire conse-
quences which would flow from such a contention.
They would imply that the President’s Proclamation
of the 28th September, 1945, claiming jurisdiction
and control over “the natural resources of the sub-
soil and sea-bed of the continental shelf” is contrary
to the principles of international law. They would also
stultify the American claims to the continental shelf
as upheld by the American delegates both before the
International Law Commission of the United Na-
tions and the Geneva Conference on “The Law of the
Sea” of February-April 1958.

38. It is sufficient to pause here for a minute in
order to realise that the Government’s arguments
on this point are wholly untenable. Moreover, they
are inconsistent with the Government’s express ad-
missions. Thus at p. 250 of its Brief, the Govern-
ment states that “since the United States claims, as
against other nations, the right to control exploita-
tion of the continental shelf, it could delegate to the
States any portion of such control without regard
to the location of the State boundaries.” Again at
p. 148 of its Brief, the Government admits that “it
is perfectly true that the United States claims control
over the resources of the seabed beyond its maritime
boundary, so far as the edge of the continental shelf,
and that whether such control is to be exercised by
the National Government or by the States, is a matter
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of domestic distribution of powers, which does not
concern other nations.”

39. Considered in their obvious implications,
these admissions make it impossible for the Govern-
ment to claim for itself rights which it denies to the
States on the ground that they are contrary to the
“national foreign policy,” or to the rules of inter-
national law.

Conclusion

40. In my opinion, it clearly results from the con-
sideration of all relevant points of law and of fact
applicable to the present issue, that the five States
bordering on the Gulf of Mexico have established
their right of ownership, control and jurisdiction
of the natural resources underlying that portion of
the Gulf of Mexico within their historic boundaries,
three leagues from shore, and that such right does
not offend any principle of the United States
“national foreign policy” or any principle of inter-
national law.

41. T am further of the opinion that no conflict
results under either of these principles in giving full
effect to the Submerged Lands Act of 1953 which
granted to the States title to and ownership of the
lands beneath navigable waters within their historic
boundaries, together with the right and power to
manage, administer, lease, develop and use the said
lands and natural resources.

C. John Colombos
Temple:
31st July, 1958.






