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In the Supreme Court of the Cited States 

OCTOBER TERM, 1972 

  

NO. 27, ORIGINAL 

THE STATE OF OHIO, PLAINTIFF 

THE COMMONWEALTH OF KENTUCKY, DEFENDANT 

  

EXCEPTIONS OF THE STATE OF OHIO TO THE 
REPORT OF THE SPECIAL MASTER FILED MAY 15, 1972 

Pursuant to the Court’s order,’ the State of Ohio pre- 

sents the following exceptions to the Report of the Special 

Master filed May 15, 1972: 

1. The State of Ohio excepts to the conclusion that the 

factual allegations of the proposed amended complaint 

fail, as a matter of law, to state a cause of action (Rep. 15). 

'On May 15, 1972, the Court ordered: “The Report of the Special Master 

upon the motion of the State of Ohio is received and ordered filed. Exceptions, 

if any, in the supporting briefs may be filed within sixty days. Reply briefs, if 

any, may be filed within thirty days of the receipt of the exceptions.” On July 

7, 1972, Mr. Justice Stewart extended the time for filing the exceptions and 

supporting brief of the State of Ohio to August 14, 1972. The Report will be re- 

ferred to herein as “Rep”. 

1
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2. The State of Ohio excepts to the recommendation 

that the motion for leave to file the amended complaint 

should be denied (Rep. 16). 
Respectfully submitted, 

WILLIAM J. BROWN 

Attorney General of Ohio, 

JOSEPH M. HOWARD, 

Executive Assistant 

to the Attorney General, 

AUGUST 1972.



In the Supreme Court of the Cited States 

OCTOBER TERM, 1972 

  

NO. 27, ORIGINAL 

THE STATE OF OHIO, PLAINTIFF 

THE COMMONWEALTH OF KENTUCKY, DEFENDANT 

  

BRIEF OF THE STATE OF OHIO IN SUPPORT 
OF EXCEPTIONS TO THE REPORT OF THE 
SPECIAL MASTER FILED MAY 15, 1972 

REPORT OF THE SPECIAL MASTER 

The Report was filed in this Court on May 15, 1972. On 

that same date, the court ordered that any exceptions of 

the parties, with supporting briefs, be filed within sixty 

days. On July 7, 1972, Mr. Justice Stewart extended the 

time for filing the exceptions and supporting brief of the 

State of Ohio to August 14, 1972. The Court has original 

jurisdiction. 

QUESTIONS PRESENTED 

1. Whether the factual allegations of the proposed 

amended complaint state a cause of action. 

3



2. Whether the motion for leave to file an amended 

complaint should be granted. 

STATEMENT 

This original action was initiated when the State of 

Ohio filed a complaint in this Court seeking a determina- 

tion of the location of its boundary with the Commonwealth 

of Kentucky.’ The only question presently before the Court 

is whether Ohio shall be permitted to file an amended 

complaint. The Special Master states in his Report: 

The propriety of permitting the proposed amend- 

ment to the complaint is the sole subject of this 

Report. (Rep. 3; see also Rep. 15-16.) 

The Report finds (Rep. 3-4) that the federal and state 

enactments by which the two States were admitted to 

the Union simply described Kentucky as bounded on the 

north by the Ohio River, while Ohio was described as 

bounded on the south by the same River. Ohio has claimed 

that the boundary between the two States lies at the mid- 

dle of the River; or, at least, that it lies at the low water 

mark on the northerly side of the River as it existed in 

1792 when Kentucky became a State. Kentucky has claimed 

that the boundary lies at the present low water mark on 

the northerly shore. (A.C. 3.) The issue as to the exact 

location of the line has never been authoritatively decided 

in any court proceeding between the two States. 

2 The complaint will be referred to as “C”. The proposed amended complaint 

and the brief in support of the motion for leave to file, which are printed together 

in the same blue covered pamphlet, will be referred to, respectively, as “A.C.” 

and “Br”.
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During the period from 1910 to 1929 the United States 

Government, acting through the Army Corps of Engineers, 

erected, for navigational purposes, a series of dams in the 

Ohio River. The result was a rise in the general water level 

and permanent inundation of various areas on the Ohio 

shore. From 1955 to the present time the Corps of Engi- 

neers has been replacing the original dams with new ones, 

designed to achieve better navigational conditions. These 

new dams are much higher and have produced a further 

rise in the level of the River. They are causing, and will 

continue to cause, the permanent inundation of much 

greater areas on the Ohio shore. (A.C. 3-4.) 

The complaint of the State of Ohio was filed in this 

Court on March 31, 1966. The complaint admitted that the 

territory northwest of the Ohio River had been ceded to 

the United States by the Commonwealth of Virginia in 

her so-called Cession of 1789; that Virginia, as original 

proprietor of both banks of the River, retained a boundary 

line at the low water mark on the northerly side; that the 

Commonwealth of Kentucky, having been formed from 

Virginia, succeeded to Virginia’s rights; and that this 

Court’s decision in Handly’s Lessee v. Anthony, 5 Wheat. 

374 (1820), involving the line between Indiana and Ken- 

tucky, established Kentucky’s boundary in the Ohio River. 

The complaint prayed that the boundary line between the 

two States be established at the low water mark on the 

northerly shore as that mark existed in 1792 (C. 2-4, 7-12).° 

3 The complaint also prayed for a determination of the jurisdiction of the two 

States over the waters of the Ohio River (C. 4, 12-14). Under the terms of the 

Ordinance of July 13, 1787, by which Congress established a government for 

the territories of the United States northwest of the Ohio River, and under 

the terms of the Virginia-Kentucky Compact of 1789, which led to statehood for 

Kentucky, the two States had been granted “concurrent jurisdiction” over the 

River. The proposed amended complaint repeats the allegations of the original 

complaint on this branch of the case, but with some additions and clarifications 

(A.C. 7-8).



Kentucky’s answer (p. 3) alleged that the boundary is the 

present low water mark on the Ohio shore. Furthermore, 

Kentucky’s answer (p. 4), while conceding that Ohio’s 

jurisdiction over the River is concurrent with her own, 

nevertheless insists that the jurisdiction of the State of 

Ohio is not joint and equal with that of the Commonwealth 

of Kentucky. 

In view of the fact that the new high dams have the 

effect of elevating Kentucky’s claimed border higher and 

higher up the Ohio shore, and in view of Kentucky’s ada- 

mant refusal to consider any compromise, we have care- 

fully researched the historical basis for Virginia’s claim 

of title in 1784 to the lands north and west of the Ohio 

River, and we have carefully reexamined the reasoning of 

Handly’s Lessee v. Anthony, supra. That reexamination 

and research led us to conclude that Virginia, in 1789, had 

no title to any of the land on the north bank of that part 

of the Ohio River which flows between Kentucky and Ohio; 

that Virginia surrendered nothing but a baseless claim by 

her so-called Cession; that Virginia was not, in 1784, the 

proprietor of both sides of the Ohio River; that the opinion 

in Handly simply assumed that Virginia was the original 

proprietor of both sides; and that, under the principles of 

boundary law laid down in Handly, the line between the 

Commonwealth of Kentucky and the State of Ohio lies in 

the middle of the River. 

As a result of these conclusions, Ohio, on August 30, 

1971, filed in this Court a motion for leave to file an 

amended complaint, attaching thereto the proposed new 

complaint and a brief in support of the motion. The brief 

made the following points: (1) that this Court will decide 

a boundary dispute between States on the merits wherever 

possible (Br. 11-13); (2) that the present controversy be-



tween Kentucky and Ohio has never been authoritatively 

decided (Br. 18-17); and (3) that the evidence to support 

the conclusion that the true boundary line between the 

two States lies in the middle of the Ohio River is over- 

whelming (Br. 17-20).* Kentucky filed an opposition to the 

motion, contending that, even if the facts newly alleged 

by Ohio were true, the boundary between the two States 

had been settled by this Court’s decisions in Handly’s Les- 

see v. Anthony, supra, and Indiana v. Kentucky, 1386 U.S. 

479 (1890), and that Ohio courts had recognized the au- 

thority of those cases. On November 9, 1971, this Court 

entered an order referring the motion to the Special Mas- 

ter. 404 U.S. 933. 

On December 14, 1971, there was a hearing before the 

Special Master. Counsel conceded that Kentucky was not 

challenging the sufficiency or the truth of the allegations 

of the amended complaint (Tr. 4, 10, 33, 57).° He also 

* * * intimated that if permitted, the proposed 

amendment would necessitate the filing of a counter- 

claim for heavy expenditures made since 1792 north 

of the mid-point of the River. (Rep. 3; Tr. 12-138, 

36-37.) 

The Report of the Special Master recommends that 

in order be entered denying the petition for leave to amend 

the complaint (Rep. 16). The Report points out that Hand- 

ly’s Lessee v. Anthony, supra, was decided over 150 years 

4In the alternative the proposed amended complaint reiterates, with some 

amplification and clarification, the allegations of the original complaint to the 

effect that the boundary should, at least, be drawn at the low water mark on the 

northerly shore as it existed in 1792 (A.C. 6-7). 

° References to the transcript of the hearing will be given as “Tr”.



ago (Rep. 4-6); that Kentucky has always recognized that 

case as determinative of her boundary with Ohio (Rep. 6-7, 

15); that Handly has been repeatedly followed in other 

decisions in this Court (Rep. 7-8); that various Ohio deci- 

sions seem to accept it (Rep. 8-11); and that this Court has 

said that long acquiescence by one state, in the exercise 

of dominion over territory by another, is conclusive of the 

latter’s title (Rep. 12-15). In essence, the Report concludes 

that Ohio courts have, for many years, accepted the holding 

of Handly as determinative of the Kentucky-Ohio, as well 

as the Indiana-Kentucky, boundary line; and that in view | 

of this long acquiescence, the proposed amendment to the 

complaint fails, as a matter of law, to state a cause of action 

(Rep. 15-16). 

ARGUMENT 

I. INTRODUCTION AND SUMMARY 

This is the first case in which the location of the Ken- 

tucky-Ohio boundary line in the Ohio River has been 

squarely put in issue before any court. There are three 

possibilities: (1) the middle of the River; (2) the low water 

mark on the northerly shore as it existed in 1792; or (8) 

the north shore low water mark today. The second and 

third possibilities were raised by Ohio’s original complaint 

and Kentucky’s answer thereto. The only question now 

before this Court is whether Ohio shall be allowed to amend 

its complaint so as to raise the first of these three possible 

lines. 

The Report of the Special Master recommends against 

allowance of the amendment on the basis of two conclusions 

(Rep. 15-16). The Report points out that the location of
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the Indiana-Kentucky line has been before this Court on 

several occasions, and has been held to be the low water 

mark on the north side—without specification between 

the 1792 line and that of the present day (Rep. 6-8). See 

Handly’s Lessee v. Anthony, 5 Wheat. 374 (1820), and 

Indiana v. Kentucky, 186 U.S. 479 (1890). Relying on lan- 

guage in several cases decided by The Supreme Court of 

Ohio, the Report first concludes (Rep. 15) that Ohio has 

long acquiesced in the Handly decision as determinative 

of Kentucky’s northern border line, with Ohio as well as 

with Indiana. The Report then concludes (Rep. 15-16) that 

the factual allegations of the proposed amended complaint 

fail, as a matter of law, to state a cause of action. In our 

view, the first conclusion is not supported by the cases 

upon which it relies. The second conclusion does not fol- 

low from the first, and it is totally without support in the 

record. 

The confusion in the Report is the result of Kentucky’s 

confusion of two separate and distinct defenses—the de- 

fense of failure to state a cause of action, and the affirma- 

tive defense of estoppel. Whether the factual allegations 

of a complaint are sufficient to state a cause of action must 

be determined by examination of the allegations them- 

selves. But that is not what happened here. Kentucky did 

not challenge the sufficiency of the new allegations, in 

themselves, to state a claim for relief. Instead, going out- 

side the new facts alleged in the proposed amended com- 

plaint, Kentucky claimed, by way of confession and avoid- 

ance, that Ohio had acquiesced in this Court’s decisions 

as to the boundary line between Indiana and Kentucky. 

Kentucky was, in effect, setting up an affirmative defense 

of estoppel. The Report, relying essentially on the language 

of three cases in The Supreme Court of Ohio, accepts Ken- 

tucky’s argument.
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This Court has said repeatedly that, in dealing with 

boundary disputes between two sovereign States of the 

Union, its guiding principle is to reach a decision on the 

merits, and that technical defenses such as estoppel and 

laches will be entertained only with the greatest reluc- 

tance. It follows that amendments to pleadings designed 

to lay before the Court the full scope of the dispute on the 

merits, are entitled to great lenience. The Federal Rules of 

Civil Procedure, to which this Court looks for guidance 

in cases over which it has original jurisdiction, lead to the 

same conclusion, for Rule 15(a) provides that a request to 

amend a pleading “shall be freely given when justice so 

requires.” Furthermore, Rule 8(b) and (c) and Rule 12(b), 

when read in conjunction, provide that all affirmative 

defenses must be presented by a responsive pleading. An 

affirmative defense may not be raised by way of a motion 

to dismiss the complaint for failure to state a cause of 

action. 

What happened here is that Ohio asked leave to amend 

the original complaint in order to allege facts underlying a 

new theory in support of the claim for relief. Ohio alleged 

historical facts and documents which lead to the conclusion 

that Virginia had no title to any of the territory north and 

west of the Ohio River, when, in 1784, she ceded to the 

United States all her “right, title, and claim” to such terri- 

tory. Ohio pointed out that this Court’s decisions in Hand- 

ly’s Lessee v. Anthony, supra, and Indiana v. Kentucky, 

supra, simply asswmed that Virginia did have title to such 

territory in 1784; that those cases involved only the Indi- 

ana-Kentucky border line; and that there had never been 

an authoritative decision as to the Kentucky-Ohio line. 

Kentucky did not challenge the sufficiency of the new 

allegations to state a cause of action in themselves. In-
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stead, she presented an affirmative defense based on Ohio’s 

alleged acceptance of Handly, in certain decisions of its 

Supreme Court, as determinative of the Kentucky-Ohio 

line. 

We respectfully submit that those cases do not support 

the reading given them by Kentucky. We further submit 

that, since the sufficiency of the allegations in the proposed 

amended complaint has not been challenged, leave should 

be granted to file the amended complaint and Kentucky 

should be given time to file an answer. 

Although Kentucky has not seriously attempted to 

show that the allegations of the amended complaint are, 

in themselves, insufficient to state a cause of action,’ we 

shall briefly outline the main evidence to support the con- 

clusion that the boundary between Kentucky and Ohio 

lies in the middle of the River. We shall then set forth our 

reasons why the motion for leave to file the amended com- 

plaint should be granted. 

Il. THE FACTUAL ALLEGATIONS OF THE PROPOSED AMENDED 
COMPLAINT STATE A CAUSE OF ACTION. 

A comparison of the original complaint with Ohio’s 

proposed amended version will reveal that the latter con- 

tains numerous amplifications and clarifications of the 

matters already alleged in the former. For present pur- 

poses, however, we are concerned only with the new course 

of action alleged in the amended complaint. That amend- 

ment reads as follows (A.C. 4-6): 

°In addition to the affirmative defense of estoppel, Kentucky’s brief in op- 

position to the motion for leave to amend suggested (pp. 3-4) that the boundary 

had been settled by various federal and state enactments leading up to Ken- 

tucky’s admission to the Union. As we have already noted in the Statement 

above, the Report of the Special Master rejects this argument (Rep. 3-4).
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1. The claim of the Commonwealth of Ken- 

tucky to a boundary at the low water mark on 

the northerly shore of the Ohio River is 

founded upon the fact that Kentucky was still 

a part of the Commonwealth of Virginia be- 

tween 1774 and 1784, during the Revolution- 

ary War and during the period when the 

United States were operating under the Arti- 

cles of Confederation. At that time the Com- 

monwealth of Virginia claimed title to the 

land on both sides of that part of the Ohio 

River which now flows between Kentucky 

and Ohio. This claim of title was violently 

opposed by many others of the thirteen origi- 

nal States, several of whom had conflicting 

claims of title to the same territory north of 

the Ohio River. The Continental Congress, 

fearing disintegration of the Union, refused to 

decide the question of title, and suggested 

that the individual States surrender their 

claims of title to the United States for the 

good of all. All of the claimant States eventu- 

ally did so. Thus, the representatives of Vir- 

ginia in the Continental Congress, on March 1, 

1784, pursuant to an act of the General As- 

sembly of the Commonwealth of Virginia, 

ceded to the United States, for the common 

good of all the States, all Virginia’s ‘right, 

title, and claim’ to the land northwestward of 

the Ohio River. This act, known as the ‘Ces- 

sion of Virginia’, was a compromise of Vir- 

ginia’s claim of title.
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2. Despite its claim, the Commonwealth 

of Virginia actually had no title to the land 

north of that portion of the Ohio River which 

now flows between Kentucky and Ohio. Vir- 

ginia’s claim rested upon the terms of a char- 

ter issued by King James I to the London 

Company in 1609, which charter, beginning 

from certain specified points on the Atlantic 

coast, purported to grant to the Company all 

the continental lands ‘from sea to sea, west 

and northwest.’ It is obvious from historical 

records that King James had no conception 

of the distance between the Atlantic and the 

Pacific Oceans, and that he had no intention 

of granting such an enormous expanse of 

territory. Furthermore, regardless of the 

validity of Virginia’s original claim, its extent 

was sharply curtailed by subsequent events. 

The charter of the London Company was re- 

voked in 1624 and Virginia became a crown 

colony; shortly after 1650 the French moved 

into the middle of the continent and for almost 

a hundred years held control of the Missis- 

sippi and the Ohio valleys until driven out 

by the British during the French and Indian 

War; by the Treaty of Paris, which termi- 

nated that war in 1763, the French ceded to 

the British Crown the entire eastern Missis- 

sippi valley north of the Ohio River and west 

of the Allegheny Mountains; by a royal Pro- 

clamation, issued on October 10, 1763, the 

British Crown reserved all of that land to the 

Indian tribes which had assisted the British
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in the war, and confined the American colo- 

nies to the eastern side of the Allegheny 

Mountains; by the Treaty of Fort Stanwix, 

concluded between the British Crown and the 

Indians of the Six Nations, in November, 

1768, the boundary between the Indian lands 

and the colonies was pushed westward across 

the mountains to a line drawn from north- 

western Pennsylvania down the Allegheny 

and the Ohio Rivers, but the colonists were 

still forbidden to go north and west of that 

line; and by the Quebec Act, enacted by parli- 

ament and approved by the Crown in 1774, all 

the territory north and west of the Ohio River 

was made a part of the Province of Quebec. 

3. The commonwealth of Virginia did not, 

at the time of its so-called Cession, have title 

to the land on the north side of that part of 

the Ohio River which now flows between 

Kentucky and Ohio. Virginia was not, there- 

fore, the common proprietor of both sides of 

the Ohio River, and its boundary ran at most, 

in the middle of the River. The Common- 

wealth of Kentucky, being successor to Vir- 

ginia, is entitled to no more. 

The principles of the law of boundaries between States 

were formulated by this Court, in reliance on interna- 

tional law, in Handly’s Lessee v. Anthony, supra. That 

case involved the line between Indiana and Kentucky, and 

it arose from a dispute between two private parties over 

a tract of land projecting into the River from the Indiana 

side, the one party claiming under a grant from Kentucky,



the other, from Indiana. This Court said (5 Wheat. 379): 

When a great river is the boundary between two 

nations or states, if the original property is in 

neither, and there be no convention respecting it, 

each holds to the middle of the stream. But when, 

as in this case, one State is the original proprietor, 

and grants territory on one side only, it retains the 

river within its own domain, and the newly-created 

State extends to the river only. The river, however, 

is its boundary. 

The opinion then explains that, in the latter case, the boun- 

dary of the original proprietor state extends to the low- 

water mark on the side of the newly-created state. 5 Wheat. 

375-385. 

For present purposes, the crucial point, to which we 

have already adverted in Section I, supra, is that the 

opinion simply assumes that Virginia was the original 

proprietor of both the south and the north sides of the 

Ohio River. The opinion goes no further into that question 

than to state (5 Wheat. 376): 

Both Kentucky and Indiana were supposed to 

be comprehended within the charter of Virginia 

at the commencement of the war of our revolution. 

(Emphasis supplied.) 

We respectfully submit that the historical facts and docu- 

ments, upon which the amended complaint is based, lead 

inevitably to the conclusion that the Court’s assumption 

was erroneous, and that, if the principles of Handly had 

been applied to the actual facts, Virginia’s boundary would
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have been found to extend, at most, to the middle of the 

River.’ 

The main evidence to support the allegations of the 

amended complaint may briefly be summarized as follows: 

The claim of the Commonwealth of Kentucky to practic- 

ally the entire Ohio River, through that portion of its course 

which runs between Ohio and Kentucky, rests upon Vir- 

ginia’s ancient claim of title to the land which lies north of 

that section of the River (Rep. 7). Virginia’s claim of title 

rests, in turn, essentially upon one British document —the 

charter granted to the London Company in 1609 by King 

James I, the terms of which were broad enough to include 

a vast tract from the Atlantic to the Pacific including what 

ultimately became the Northwest Territory. 1 Hening’s 

Stat. at Large, 80, 88. ° 

It seems obvious from historical records that King 

James had no conception, in 1609, of the distance between 

the Atlantic and the Pacific Oceans, and that he had no 

intention of granting such an enormous expanse of terri- 

tory. Chief Justice Marshall, in opinions for the Court, has 

7 As Mr. Justice Brewer noted in St. Joseph & G.I.R.R. Co. v. Deveraux, 

41 Fed. 14 (1889), while he was still a district judge, the assumption in the 

Handly opinion was only a dictum which had no effect upon the actual decision 

of the case. Since the land in question lay above the low water mark on the In- 

diana side, there was no need to determine the exact location of the boundary 

between the two States. Regardless of whether the boundary lay in the middle 

of the River or at the north low water line, the land in dispute was a part of 

Indiana. 5 Wheat. 378-383. 

Moreover, it does not appear that the Indiana party made any argument 

that the Indiana boundary extended to the middle of the River, or that he chal- 

lenged the assumption of Virginia’s title to the Northwest Territory. This was, 

of course, unnecessary in view of the outcome. 

8 In the continental shelf case, presently pending before this Court, Virginia 

also relies on the 1609 charter. United States v. Maine, et al., No. 35, Original, 

pending before a special master on the United States’ motion for judgment on 

the pleadings.
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characterized such grants as “extravagant and absurd.” 

Worcester v. Georgia, 6 Pet. 515, 544 (1832), and Johnson 

v. McIntosh, 8 Wheat. 548, 582 (1823). But, whatever may 

have been the validity of the original grant, other British 

documents show that the 1609 charter was revoked and 

that the western boundary of the Colony of Virginia was 

sharply restricted. 

In 1624 the King, dissatisfied with the London Com- 

pany’s management of the colony, instituted a quo war- 

ranto proceeding which resulted in a decree revoking the 

charter, and Virginia became a Crown colony. 1 Marshall, 

George Washington, p. 56; 2 Hening’s Stat. at Large, 525- 

526; 1 Laws of the United States, 465 (B. & D. ed. 1815). 

Thereafter, the French, moving down from Canada and 

up from New Orleans, took over the middle of the con- 

tinent for more than a hundred years, until driven out by 

the British in the French and Indian War which lasted 

from 1756 to 1763. By the Treaty of Paris, terminating that 

war in 1763, the French ceded to the British Crown the 

entire eastern Mississippi valley north of the Ohio River 

and west of the Allegheny Mountains. 1 Laws of the United 

States, 441-442 (B. & D. ed. 1815); Shortt and Doughty, 

Documents Relating to The Constitutional History of Can- 

ada, 1759-1791, p. 86. No part of that territory north of the 

Ohio River was ever thereafter attached by the Crown to 

the Colony of Virginia. On the contrary, a few months 

after the Treaty of Paris, the Crown issued the Proclama- 

tion of October 10, 1763, by which all the land west of the 

crest of the Allegheny Mountains was reserved for the 

Indian tribes who had assisted the British during the war, 

° The King had, of course, authority to fix the boundaries of Royal Provinces. 

Vermont v. New Hampshire, 289 U.S. 593, 600 (1932); Johnson v. McIntosh, 

8 Wheat. 543, 580 (1823).
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and the American colonies were specifically confined to the 

eastern slopes of the mountains. 7 Hening’s Stat. at Large, 

663, 666-669; 1 American Archives, Fourth Series, 172- 

175; 1 Laws of the United States, 443-448 (B. & D. ed. 1815); 

Illinois Historical Collections, Vol. X, The Critical Period, 

1763-1765, pp. 39, 48-44. This caused great discontent 

among the colonists, and, as a result, the Crown, in Novem- 

ber 1768, entered into the Treaty of Fort Stanwix with the 

Indians of the Six Nations, by the terms of which treaty 

the boundary between the Indian lands and the colonies 

was pushed westward across the mountains to a line run- 

ning from northwestern Pennsylvania down the Allegheny 

and the Ohio Rivers. Again, the colonists were prohibited 

from crossing to the north and west of that line. The treaty 

was signed in the presence of a representative of Virginia. 

VIII Documents Relative to the Colonial History of the 

State of New York, pp. 135-137. Finally, in 1774, the Quebec 

Act, enacted by Parliament and approved by the Crown, 

annexed all the territory north and west of the Ohio River 

to the Province of Quebec. 1 American Archives, Fourth 

Series, 216-220, 914. 

This brief outline indicates quite clearly that Virginia’s 

western boundary, whatever may have been its original 

westward extent, had been sharply curtailed prior to the 

War of the Revolution. Indeed, it might be argued that 

Virginia’s boundary lay at the low water mark on the east 

and south sides of the Ohio River, since the map which 

accompanies the text of the Treaty of Fort Stanwix in the 

citation just given shows the line drawn by that royal 

treaty running along the east and south bank of the River.” 

10 See also references to the same line on the south bank in later treaties 

between the United States and the Chickasaw Nation in 1786 and 1805. 1 Laws 

of the United States 353, 356 (B. & D. ed. 1815).
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However, we think that the United States, which, upon 

the signing of the Declaration of Independence, succeeded 

to the rights of the British Crown in the territories north 

and west of the River, clearly intended the middle of the 

River to be the boundary between the old and the new 

states. Article 5 of the Ordinance of July 13, 1787, providing 

for the government of the territories northwest of the 

River, simply directed that the first three new states to 

be formed therein be bounded by the Ohio River," and 

Article 4 provided in pertinent part:” 

**#*(t]he navigable waters leading into the Missis- 

sippi and St. Lawrence, and the carrying places 

between the same shall be common highways, and 

forever free, as well to the inhabitants of the said 

territory, as to the citizens of the United States, 

and those of any other states that may be admitted 

into the confederacy, without any tax, import, or 

duty therefor. 

The early laws of the United States speak repeatedly of 

Virginia, Kentucky and Tennessee as the lands south, or 

south and east, of the River, and of Ohio, Indiana and IIli- 

nois as the lands to the north, or the north and west.” In 

fact, in setting the boundaries of internal revenue dis- 

tricts in 1799, Congress provided for the creation of a dis- 

trict in Kentucky which should include all “the shores and 

waters on the south side of the River Ohio” from the Mis- 

sissippi to the Cumberland, while the District of Ohio 

111 Laws of the United States 475, 480 (B. & D. ed. 1815). 

12 Thid., 479-480. 

13 See, e.g., Laws of the United States, supra, Vol. 2, pp. 14, 104, 138, 179, 

311, 421, 451, 538; Vol. 3, pp. 367, 385, 396, 596, 612.
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should include “all the waters, shores, and inlets, of the 

river Ohio, on the northern side ***.” 3 Laws of the United 

States 149, 151 (Emphasis supplied). It is most improbable 

that Congress would have set such boundaries for its own 

revenue districts unless it was satisfied that Kentucky’s 

northern boundary went only to the middle of the River.“ 

Finally, it should be noted that Virginia’s leaders were 

well aware of the flimsiness of her claim of title to lands 

north and west of the River. George Washington, writing 

to his agent, prior to the Revolution, about his own per- 

sonal interest in lands beyond the Ohio River, clearly real- 

ized that he could not obtain a valid title thereto until the 

Royal Proclamation of October 1763 had been altered. The 

Washington-Crawford Letters, C.W. Butterfield, ed., pp. 

1-5. And Madison, representing Virginia in the Continental 

Congress during the debate on the title claims of various 

states to the western lands, to which we shall refer in Sec- 

tion II (B) below, wrote to Jefferson, at that time Governor 

of the State, urgently requesting that documentary proof 

of Virginia’s title be forwarded to him. 1 Papers of James 

Madison, H.D. Gilpin, ed., pp. 106-109, 119-124. Jefferson 

was unable to comply. Hinsdale, The Old Northwest, pp. 

231-235. 

In view of the foregoing, we respectfully submit that 

the allegations of the amended complaint were sufficient, 

as a matter of law, to state Ohio’s claim to a boundary in 

the middle of the River. In Conley v. Gibson, 355 U.S. 41 

(1957), this Court said (at pp. 45-46): 

4 We assume, from the course of this Court’s decisions, that the middle of 

a river is the thalweg, or main channel of navigation. Jowa v. Illinois, 147 U.S. 

1, 4-14 (1892); Arkansas v. Mississippi, 250 U.S. 39, 45 (1919); New Jersey v. Del- 

aware, 291 U.S. 361 (1983); ef. Arkansas v. Tennessee, 397 U.S. 88 (1969), sup- 

plemented 399 U.S. 219 (1969). This is not a case like Texas v. Louisiana, No. 36, 

Original, pending on motion for judgment, in which the boundary between the 

two States was specifically described as “the middle” of the stream.
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***(i]In appraising the sufficiency of the com- 

plaint we follow, of course, the accepted rule that a 

complaint should not be dismissed for failure to 

state a claim unless it appears beyond doubt that 

the plaintiff can prove no set of facts in support of 

his claim which would entitle him to relief.*** 

See also 5 Wright & Miller, Federal Practice and Proce- 

dure (1969 ed.) SS 1215, 1216, 1357. 

Ill. THE MOTION FOR LEAVE TO FILE AN AMENDED COMPLAINT 

SHOULD BE GRANTED. 

In the previous Section we have endeavored to show 

that the allegations of the proposed amended complaint 

clearly state a cause of action. We did so because the Re- 

port of the Special Master concluded (Rep. 15-16) that the 

amendment failed, as a matter of law, to state a claim. As 

noted in the Introduction and Summary above, this was 

a result of Kentucky’s confusion of two distinct defenses — 

failure to state a claim and estoppel. What the Report 

really does is to accept Kentucky’s suggestion that it has 

an affirmative defense to the amended complaint, i.e., an 

estoppel as a result of Ohio’s long acquiescence in this 

Court’s opinions in Handly’s Lessee v. Anthony and Indiana 

v. Kentucky, supra. We respectfully submit that (A) this 

Court has repeatedly said that it will not accept such a 

technical defense in a border dispute between sovereign 

States, absent compelling reasons; (B) that the border 

dispute between Kentucky and Ohio has never been au- 

thoritatively decided; and (C) that Ohio has not acquiesced 

in the Handly and Indiana decisions.
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A. THIS COURT WILL DECIDE A BORDER DISPUTE BETWEEN 

STATES ON THE MERITS WHEREVER POSSIBLE. 

Boundary disputes between sovereign States of the 

Union are essentially political in nature. See Rhode Island 

v. Massachusetts, 12 Pet. 657, 736-751 (1838), and dissent 

by Chief Justice Taney, at pp. 752-754; cf. also United 

States v. Tillamooks, 329 U.S. 40, 45-46 (1946). Article 9 

of the Articles of Confederation provided that a special 

court be drawn in each such instance, under a detailed and 

cumbersome procedure. The Constitution, however, spe- 

cifically commits disputes between States to this Court’s 

jurisdiction. Article III, Section 2, Clause 2. 

Because of the delicate nature of such cases, this Court 

has consistently held that they are to be handled “with a 

view to public convenience and the avoidance of contro- 

versy.” Vermont v. New Hampshire, 289 U.S. 593, 606 

(1932), quoting Handly’s Lessee v. Anthony, supra, 5 

Wheat. at 383. The proceeding is equitable in nature, ac- 

cording to Rhode Island v. Massachusetts, 14 Pet. 210 

(1840), but (p. 257), 

***it will be the duty of the court to mould the 

rules of chancery practice and pleading in such a 

manner as to bring this case to a final hearing on 

its real merits. It is too important in its character, 

and the interests concerned are too great to be 

decided upon the mere technicalities of chancery 

pleading.*** [A]nd in a case like the present, the 

most liberal principles of practice and pleading 

ought unquestionably to be adopted, in order to 

enable both parties to present their respective 

claims in their full strength. 

(Emphasis supplied.)
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In Virginia v. West Virginia, 220 U.S. 1 (1910), this 

Court said (at p. 27): 

The case is to be considered in the untechnical 

spirit proper for dealing with a quasi international 

controversy, remembering that there is no munici- 

pal code governing the matter, and that this court 

may be called on to adjust differences that cannot 

be dealt with by Congress or disposed of by the 

legislatures of either state alone.*** Therefore we 

shall spend no time on objections as to multifarious- 

ness, laches, and the like, except so far as they affect 

the merits, with which we proceed to deal.*** 

In a later proceeding in the same case, West Virginia, 

over the objection of Virginia, sought leave to file a sup- 

plemental answer. Virginia v. West Virginia, 234 U.S. 117 

(1913). This Court conceded that, under the circumstances 

of West Virginia’s motion, the ordinary rules of procedure 

would render it impossible to grant the request, had it 

been made in a case between ordinary litigants. However, 

since the disputants were sovereign States, the Court 

said (234 U.S. at 121): 

We are of the opinion, however, that such con- 

cession ought not to be here controlling. As we 

have pointed out, in acting in this case from first 

to last the fact that the suit was not an ordinary 

one concerning a difference between individuals, 

but was a controversy between states, involving 

grave questions of public law, determinable by 

this court under the exceptional grant of power 

conferred upon it by the Constitution, has been the
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guide by which every step and every conclusion 

hitherto expressed has been controlled. And we are 

of the opinion that this guiding principle should not 

now be lost sight of, to the end that when the case 

comes ultimately to be finally and irrevocably dis- 

posed of, as come ultimately it must, in the absence 

of agreement between the parties, there may be 

no room for the slightest inference that the more 

restricted rules applicable to individuals have been 

applied to a great public controversy, or that any- 

thing but the largest justice, after the amplest op- 

portunity to be heard, has in any degree entered 

into the disposition of the case. This conclusion, 

which we think is required by the duty owed to the 

moving state, also in our opinion operates no in- 

justice to the opposing state, since it but affords an 

additional opportunity to guard against the possi- 

bility of error, and thus reach the result most con- 

sonant with the honor and dignity of both parties to 

the controversy. 

See also similar rulings in the same case at 222 U.S. 17 

(1911) and 231 U.S. 89 (1918). 

In the present case, the Commonwealth of Kentucky 

has suggested that she has a defense of estoppel to the 

amended complaint which the State of Ohio now seeks 

leave to file. An estoppel against a sovereign State is, of 

course, a defense which is technical in the extreme, and 

which will never be entertained except under the most 

extraordinary of circumstances. 

Furthermore, the defense of estoppel is an affirmative



29 

defense which must be raised by a responsive pleading.” 

Here, there has been no responsive pleading to the 

amended complaint since Ohio has not yet been allowed to 

file it. 

Finally, as we shall show in subsection (C), infra, the 

cases in which Ohio purportedly acquiesced in the holding 

of Handly and Indiana do not support that proposition. 

We respectfully submit, therefore, that the above cited 

decisions of this Court require that Ohio be permitted, at 

the least, to file its amended complaint and that Kentucky 

be given time to plead in response thereto.” 

It may be, of course, that the facts, if ultimately allowed 

in evidence, will convince the Court that so many rights of 

Kentucky citizens have become fixed, in the territory in 

question, as to render a decision in Ohio’s favor disruptive 

of the public convenience. That is what happened in the 

cases upon which the Report of the Special Master relies 

(Rep. 12-15). Indiana v. Kentucky, supra; Michigan v. Wis- 

consin, 270 U.S. 295 (1926); Vermont v. New Hampshire, 

289 U.S. 593 (19383); Maryland v. West Virginia, 217 U.S. 

1 (1910); Louzsiana v. Mississippi, 202 U.S. 1 (1906); Vir- 

ginia v. Tennessee, 148 U.S. 508 (1893); Rhode Island v. 

Massachusetts, 4 How. 591 (1846). But in none of those 

cases did the Court dispose of the question on the plead- 

ings alone. There were lengthy evidentiary hearings and 

voluminous records, and the Court was persuaded by the 

15 See Rule 8(b) and (c) and Rule 12(b), Federal Rules of Civil Procedure; 5 

Wright and Miller, Federal Practice and Procedure SS 1270, 1271. Although 
the Federal Rules of Civil Procedure are not controlling, this Court looks to 

them for guidance in cases over which it has original jurisdiction. Rule 9 (2) of 

this Court’s Rules; Utah v. United States, 394 U.S. 89, 95 (1968). 

16 See also Rule 15(a), Federal Rules of Civil Procedure, which provides that 

a request to amend a pleading “shall be freely given when justice so requires.” 

See 6 Wright & Miller, Federal Practice and Procedure, S 1484.
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evidence that the rights of individual citizens in disputed 

land had become fixed over many years.’’ Here, we are 

concerned with a river, and, as we understand it, there 

are only three small islands in the whole course of that 

River between Kentucky and Ohio. Furthermore, there is 

no evidence. There is no record. There are not even plead- 

ings to bring to issue before the Court Ohio’s claim to a 

boundary in the middle of the River." 

B. THE BOUNDARY DISPUTE BETWEEN KENTUCKY AND OHIO 

HAS NEVER BEEN AUTHORITATIVELY DECIDED. 

The location of the boundary line between the terri- 

tories which now constitute the Commonwealth of Ken- 

tucky and the State of Ohio is a question, (1) which the 

Continental Congress avoided by working out a compro- 

mise between many states with conflicting claims; (2) which 

the Constitutional Congress avoided in vague statutory 

language; and (3) which this Court has never previously 

been asked to answer. 

'7 See, however, U.S. v. Texas, 162 U.S. 1 (1895). In that case, an inaccurate 

map led Texas to claim, for many years, that its boundary with the Indian Terri- 

tory (Oklahoma) was many miles east of its proper location, and language in an 

Act of Congress indicated acceptance of the erroneous boundary. However, 

in answer to the argument that the rights of Texas citizens had become fixed 

in the disputed territory, this Court said (162 U.S. at p. 89): 

***But whatever may be the facts bearing on this point, our duty is 

to determine the present issues according to the settled principles of 

law, without reference to considerations of inconvenience to individuals 

residing in the disputed territory. 

(Emphasis supplied.) 

18 And there is, of course, nothing to back up Kentucky’s “intimation” of a 

counterclaim (see Statement, supra), which seems to have been given some 

weight in the recommendation of the Report that leave to amend the complaint 

be denied (Rep. 3, 14).
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1. Shortly after the Declaration of Independence the 

permanence of the confederacy of the thirteen original 

States was seriously threatened by a dispute in the Con- 

tinental Congress concerning the title to, and the disposi- 

tion of, the lands north and west of the Ohio River which 

ultimately became the Northwest Territories. Virginia, 

New York, Massachusetts and Connecticut, relying upon 

original charter grants from the British Crown, presented 

to Congress conflicting claims of title either to the whole, 

or to parts, of these vacant western lands. Other States, 

whose western boundaries had been definitely fixed in their 

charters, notably Pennsylvania and Maryland, argued that 

title to the western lands lay in the Crown, and that it had 

devolved upon the United States at the signing of the Dec- 

laration of Independence. Maryland flatly refused to sign 

the Articles of Confederation until some satisfactory dis- 

position should be made of the question. On November 3, 

1781, a committee, appointed by Congress to study the 

various claims, submitted a report denying the validity of 

Virginia’s claim and affirming the claim of New York. This 

report came before Congress for consideration on May 1, 

1782, but no action was ever taken on it. Instead, Congress, 

fearful that the dispute would dissolve the confederacy of 

the States, refused to decide the issue of title, and urged 

all the States who had claims to the vacant lands to accept 

a compromise by ceding their claims to the United States 

for the common good. All, including Virginia, did so, leaving 

the question of Virginia’s title, and, coincidentally, of its 

boundary in the Ohio River, undecided.” We have already 

197B. Adams, Maryland’s Influence on Land Cessions to the United States, 

Johns Hopkins University Studies in History and Political Science, Third Series, 

Vol. III, pp. 7-54; Jensen, The Cession of the Old Northwest, 23 Mississippi Val- 

ley Historical Review, pp. 27-48; Jensen, Creation of the National Domain, 26 

Mississippi Valley Historical Review, pp. 323-842; Hinsdale, The Old Northwest, 

pp. 203-254.
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noted, in the previous Section of this brief, that the Con- 

tinental Congress, in providing for the government of the 

Northwest Territories by the Ordinance of 1787, simply 

described them as bounded by the Ohio River. 1 Laws of 

the United States 475, supra. 

2. We have also pointed out in the previous Section, 

that, after the adoption of the Constitution in 1787, the 

early enactments of Congress avoided any mention of 

boundaries in the Ohio River, and spoke only of the lands 

north and west, as opposed to the lands south and east, of 

the River. See footnote 13, supra. Up to this point we are 

in accord with the conclusions of the Report of the Special 

Master (Rep. 3-4). 

3. The Report concludes (Rep. 11-12), however, that 

the Kentucky-Ohio boundary has been settled by a series 

of cases in this Court, beginning with Handly’s Lessee v. 

Anthony, supra, and followed by Indiana v. Kentucky, 

supra; Henderson Bridge Co. v. Henderson, 173 U.S. 592 

(1898); and Wedding v. Meyler, 192 U.S. 573 (1904). ” 

But all of these cases involved the boundary line be- 

tween Kentucky and Indiana. Ohio, not being a party to 

any of them, is of course, not bound by what they decided. 

Furthermore, the middle of the River issue which Ohio 

now seeks to raise, was never properly before this Court 

in any of the Indiana-Kentucky cases. It has already been 

noted in the previous Section, that the Handly case was a 

contest between two private parties; that this Court’s 

conclusion, that the Indiana-Kentucky border lay at the low 

water line on the north, was based on an assumption of 

Virginia’s ancient title to the northern shore; and that the 

Indiana party made no effort to challenge this assump- 

20 This was the position taken in our original complaint.
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tion, which was irrelevant to the outcome in any event. 

An examination of this Court’s record in Indiana v. Ken- 

tucky (No. 2, Original, 1889 Term) shows that, when the 

evidence was heard by commissioners appointed by the 

Court, the only issue appeared to be whether the tract in 

question lay above, or below, the low water line on the 

Indiana shore. Upon argument before this Court, how- 

ever, Indiana urged, without having laid any foundation 

in the record, that her boundary extended to the middle 

of the River. 136 U.S. at pp. 486-498. The Court brushed 

the contention aside by reference to its decision in Handly, 

136 U.S. at pp. 505-508, and made the same assumption 

that Kentucky’s territory extended to the low water mark 

on the north because she had “succeeded to the ancient 

right and possession of Virginia,***.” 186 U.S. at p. 508. 

These two decisions were followed without discussion or 

reexamination in the Henderson Bridge and Meyler cases. 

Finally, the principles underlying Virginia’s claim of 

title, simply assumed in Handly in 1820 and accepted with- 

out question in the three later cases, had been carefully 

examined in depth by this Court in 1832 with quite different 

results. Worcester v. Georgia, supra. The opinions in both 

Handly and Worcester were written by Chief Justice 

Marshall. 

In Handly there was, of course, no inquiry into the 

nature of Virginia’s title. No challenge was raised, and a 

reference to the charter was considered sufficient. 5 Wheat. 

at pp. 376-377. We have seen, however, that Virginia’s 

1609 charter had been revoked; that her western bound- 

aries had been sharply curtailed by the Proclamation of 

1763, the Treaty of Fort Stanwix, and the Quebec Act; and 

that the British Crown had reserved the lands north and 

west of the River for the Indian Nations. 

In Worcester, the State of Georgia sought to enforce
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its laws within an Indian reservation, established by treaty 

with the United States, which clearly lay within Georgia’s 

chartered limits. Chief Justice Marshall’s opinion holds 

that title to the lands in question lay, not in the State of 

Georgia, but in the Cherokee Nation; and that Georgia’s 

effort to enforce her laws within the Cherokee boundaries 

was unconstitutional. The opinion holds that the charter 

granted by the British Crown conveyed no title to the 

lands described therein, but a mere privilege of pre-emp- 

tion. 6 Pet. at p. 544. 

Soon after Great Britain determined on planting 

colonies in America, the king granted charters to 

companies of his subjects who associated for the 

purpose of carrying the views of the crown into 

effect, and of enriching themselves. The first of 

these charters was made before possession was 

taken of any part of the country. They purport, 

generally, to convey the soil, from the Atlantic to 

the South Sea. This soil was occupied by numerous 

and warlike nations, equally willing and able to 

defend their possessions. The extravagant and ab- 

surd idea, that the feeble settlements made on the 

sea coast, or the companies under whom they were 

made, acquired legitimate power by them to govern 

the people, or occupy the lands from sea to sea, did 

not enter the mind of any man. They were well 

understood to convey the title which, according to 

the common law of European sovereigns respecting 

America, they might rightfully convey, and no more. 

This was the exclusive right of purchasing such 

lands as the natives were willing to sell. The crown 

could not be understood to grant what the crown did
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not affect to claim; nor was it so understood. (6 

Pet. at pp. 544-545.) 

If Georgia had no title to land which lay within her 

chartered bounds but had been reserved for the Cherokee 

Nation, then clearly Virginia had no title to the territories 

north and west of the Ohio River which lay outside her 

limited boundaries. In the light of the foregoing, Handly 

and its progeny cannot be considered authoritative deci- 

sions as to the location of the Kentucky-Ohio boundary.” 

C. OHIO HAS NOT ACQUIESCED IN THIS COURT'S 
DECISIONS ON THE INDIANA-KENTUCKY BOUNDARY. 

As has been noted in the Statement above, the Special 

Master’s recommendation against allowance of leave to 

amend rests essentially on three old cases in The Supreme 

Court of Ohio (Rep. 9-12). These are Lessee of McCullock 

v. Aten, 2 Ohio Rep. 307 (1825); Lessee of Blanchard v. 

Porter, 11 Ohio Rep. 138 (1841); and Booth v. Hubbard’s 

Adm’, 8 Ohio St. 244 (1858). We respectfully submit that 

they do not support the recommendation. 

The first, McCullock v. Aten, did not involve the Ohio 

River. McCullock and Aten owned adjacent tracts, their 

respective titles being derived from the same grantor. The 

deeds described the common boundary as “down the creek 

with the several meanders thereof.” It was clear that the 

creek itself had been granted to Aten, and the question 

was, what was the extent of the creek? Aten argued that 

21 For the gradual change, from Handly to Worcester, in Chief Justice Mar- 

shall’s views of the relationship between charters and Indian titles, see also 

Johnson v. McIntosh, 8 Wheat. 587 (1823); Cherokee v. The State of Georgia, 

5 Pet. 15 (1831); Haines, The Role of the Supreme Court in Government and 

Politics 1789-1835, pp. 524, 596-605.
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it extended to the top of the bank on McCullock’s side. 

The latter, in turn, contended that the stream reached only 

to the low water mark. This was exactly the situation in 

Handly’s Lessee v. Anthony, supra, in which the Kentucky 

party argued for the top of the bank, and the Indiana party, 

for the low water mark. In explaining the basis of its deci- 

sion for McCullock, the Ohio Supreme Court said (2 Ohio 
Rep. at p. 310): 

***The state is bounded by the Ohio river: but it 

can scarcely be supposed that the beach, below the 

break of the bank, is not within her jurisdiction. 

In the case of Handly’s Lessee v. Anthony, 5 Wheat. 

374, this doctrine is distinctly recognized, by the 

Supreme Court of the United States, as a rule of 

boundary, and it is one to which this court has al- 

ways adhered. 

The case has nothing to do with the Kentucky-Ohio 

boundary and Handly is cited only as authority on the 

point that the beach between the low water mark and the 

top of the bank cannot be considered a part of the stream. 

The second case, Blanchard v. Porter, supra, did involve 

a tract of land on the Ohio River bank. Again, however, 

two private parties were involved; and, again, the dispute 

arose over the beach between the low and the high water 

marks, the sole question being whether the owner could 

convey title to the beach, or whether it was part of the 

River in which the public had an interest because of the 

provision in the Ordinance of 1787 making the Ohio River 

a public highway. The court, in order to show what was not 

a question in the case, said (11 Ohio Rep. at p. 142):
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***Nor is it a question, whether the deed to the 

plaintiff conveys the land and water, to the centre 

of the river, since Virginia only granted the terri- 

tory on the northern bank of the river, to low water 

mark; although, by the compact of 1792, between 

Virginia and Kentucky, a concurrent jurisdiction 

over the river is accorded to Ohio and Kentucky,***. 

(Emphasis in original.) 

Again, this case has nothing to do with the Kentucky- 

Ohio boundary and is concerned only with what can be said 

to be the extent of a stream upon its margins. 

The third case, Booth v. Hubbard’s Adm’r., supra, was 

a suit for damages arising out of a drowning in the Ohio 

River, which concededly had occurred above the low water 

mark on the Ohio side. Once again, the real dispute was 

over the marginal extent of the River. Did it extend to the 

top of the bank on the Ohio side, or only to the low water 

mark? The defendant wanted the jury instructed that they 

should return a verdict in his favor if they found that the 

accident had happened on the Virginia (now West Vir- 

ginia) side of the top of the bank on the Ohio shore. The 

plaintiff, however, prevailed and the trial court told the 

jury that they should find for the plaintiff if the drowning 

took place inside the low water mark on the Ohio side. In 

view of the concession that the deceased was drowned in- 

side the low water mark, the Ohio Supreme Court held that 

the defendant was not prejudiced by the giving of the 

plaintiff’s instruction. The Ohio boundary, the court said, 

extended into the River at least to the low water mark. But, 

the court added (8 Ohio St. at pp. 245-246),
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It does not become necessary, in this case, to 

determine whether the middle of the Ohio River, 

‘the fillum medium aquae’, does or does not consti- 

tute the boundary line between the states of Virginia 

and Ohio. For all the purposes of this case, it may 

be assumed that Virginia was the original, undis- 

puted owner of the territory on both sides of the 

river, and still retains all that she did not part with 

by her deed of cession in 1784.*** 

The opinion goes on to note that this Court had itself made 

a similar assumption in Handly. We fail to see how this 

case can be said to show Ohio’s acquiescence in the Handly 

assumption since the opinion specifically finds it unnec- 

essary to reach that question. 

All of these three cases upon which the Report relies 

were disputes between private parties. The State of Ohio 

was not involved in any of them, and the most that can 

be said is that two of them decide that Ohio’s southern 

boundary in the Ohio River extends, at least, to the low 

water mark on the Ohio shore. The middle of the River 

issue which Ohio now seeks to raise by the proposed 

amended complaint was not an issue in any of them, and 

it has never before been litigated by the Commonwealth 

of Kentucky and the State of Ohio. In view of the fact that 

boundary disputes between states will be decided on the 

merits whenever possible, and in view of the erroneous 

foundation of Handly and the other Indiana-Kentucky 

cases, we respectfully submit that the three cases on which 

the Report relies provide no proper basis for a denial of 

Ohio’s motion for leave to file the amended complaint. 

Furthermore, there are other cases which indicate that 

Ohio has never acquiesced in Handly. The Report itself
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refers (Rep. 10-11) to two later cases in The Supreme Court 

of Ohio in which the middle of the River issue, though 

argued by the parties, was not reached by the court be- 

cause unnecessary to the decision. Sebastian v. Covington 

& Cincinnati Bridge Co., 21 Ohio St. 451, 452, 456 (1871); 

Covington & Cincinnati Bridge Co. v. Mayer, 31 Ohio St. 

317, 326-329 (1877). And in Indiana v. Kentucky, supra, 

the brief for the State of Indiana, filed in 1889, pointed out 

that the State of Ohio claimed that its boundary line with 

Kentucky lay in the middle of the Ohio River, and that 

Ohio regarded Chief Justice Marshall’s language on that 

aspect of the Handly case as dicta. 136 U.S. at p. 490; and 

see the brief in this Court’s records, pp. 15-25. 

Ohio’s position has been most thoroughly presented in 

an extraordinary argument presented to the General Court 

of Virginia in Commonwealth v. Garner, 44 Va. 655 (1846), 

by one of the greatest of Ohio’s early lawyers, Samuel F. 

Vinton. In the Garner case citizens of Ohio had been in- 

dicted by Virginia for aiding slaves to escape across the 

Ohio River. Mr. Vinton, who had been asked by the Gov- 

ernor of Ohio to represent the defendants, contended that 

the boundary lay in the middle of the River, and that the 

alleged criminal acts had taken place in Ohio territory. 

The Virginia court held that, under this Court’s decision in 

Handly, the boundary lay at the low water mark on the 

Ohio side; but, since the jury had found that the alleged 

acts occurred above the low water mark, the court held 

that they took place in Ohio, rather than in Virginia, and 

the indictment was dismissed. Ohio, of course, had nothing 

from which to appeal. 

Mr. Vinton’s lengthy argument has been reprinted 

several times, most recently in 4 Ohio Archeological and 

Historical Publications 64-126. The various opinions of the
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Virginia judges in the Garner case cover over 130 pages of 

the reporter’s volume (44 Va. 655-786), but they do not 

give a true picture of Mr. Vinton’s argument. It is interest- 

ing to note that the Commonwealth of Virginia was also 

dissatisfied with Chief Justice Marshall’s opinion in Handly. 

Virginia argued that its boundary ran to the top of the 

bank on the Ohio side. 

CONCLUSION 

For the reasons stated it is respectfully submitted that 

the motion for leave to file an amended complaint should 

be granted, and that the Commonwealth of Kentucky 

should be given time to file an answer. 
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Attorney General of Ohio, 

JOSEPH M. HOWARD, 

Executive Assistant 

to the Attorney General, 

State House Annex 

Columbus, Ohio 43215 

Counsel for Plaintiff, 

The State of Ohio. 

AUGUST 1972.



37 

CERTIFICATE OF SERVICE 

I, Joseph M. Howard, Executive Assistant to The At- 

torney General of The State of Ohio, a member in good 

standing of the Bar of The Supreme Court of the United 

States, hereby certify that on the 14th day of August, 

1972, I served copies of the foregoing Exceptions of the 

State of Ohio and Brief in Support of Exceptions, by first 

class mail, postage prepaid, to the Office of the Governor 

and Attorney General, respectively, of the Commonwealth 

of Kentucky. 

  

JOSEPH M. HOWARD 

Executive Assistant 

to the Attorney General 

of The State of Ohio








