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GENERAL RULES.

AMENDMENT TO RuLk No. 13, i1n EqQuiTy.

‘The thirteenth rule of practice in equity is amended so that
1t will read as follows:

¢ The service of all subpcenas shall be by a delivery of a copy thereof by
the officer serving the same to the defendant personally, or by leaving a copy
thereof at the dwelling-house or usual place of abode of each defendant, with
some adult person who is a member or resident in the family.”’

[Promulgated May 8d, 1875.]

AMENDMENT TO RULE No. 20 oF THIS COURT.

The first paragraph of the said rule is amended so that it will
read as follows:

<

i. “In all cases brought here on appeal or writ of error, or otherwise, the
court will receive printed arguments, without regard to the number of the
case on the docket, if the counsel on both sides shall choose so to submit the
same within the first ninety days of the term ; but twenty copies of the argu-
ments signed by attorneys or counsellors of this court, must be first filed ;
ten of these copies for the court, two for the reporter, three to be retained
by the clerk, and the residue for counsel.”

[Promulgated May 3d, 1875.]
AMENDMENT T0o RULE No. 26.

Add, at the end of paragraph 4:

‘“All motions to advance cases must be printed, and must contain a brief
statement of the matter involved, with the reasons for the application.”

[Promulgated May 3d, 1875.]
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DEESCHES 1RO NTS

IN THE

SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1874,

Tae Lapy Pike.

1. Though on appeals in admiralty, involving issues of fact alone, this court
will not, except in a clear case, reverse wherc.both the District and the
Circuit Court have agreed in their com}qndﬁ% yet in a clear case it will
reverse even in such cnoumshﬂ{xﬁ‘cj‘ bf 1=

2. The master of a steamer wlg("n “under tnkesﬂto tp\ﬁ- ‘boats up and down a
river where piers of bridges 1mpadf\ p.gmtnawgutlon is bound to know
the width of his stoameluﬁ(ﬁheh‘ tows and whether, when lashed to-
gether, he can run LW‘ATPTV beLweP h%‘tﬁrouvh which he attempts
to pass. He is bound also, if it is n‘e(eesary for his safe navigation in
the places wherc he choones to be, to know how the currents set about.
the piers in different heights of the water, and to know whether, at
high water, his stcamers and their tows will safely pass over an obstruc-
tion which, in low water, they could not pass over.

?. The owners of steamers undertaking to tow vessels are responsible for
accidents, the result of want of proper knowledge, on the part of their
captains, of the difficulties of navigation in the river in which the
steamers ply.

ApprraL from the Circuit Court for the Eastern District
of Wisconsin.

The Germania Insurance Company had insured a cargo
»f wheat, laden on a barge at Shockopee, on the Miunesota
River, and about to be towed by the steamer Lady Pike
down that river to its junction with the Mississippi, thence
down the Mississippi to Savannah, Tllinois; “unavoidable dan-
gers of the river . . . only excepted.”

The cargo was laden on the barge, and the transportation

VOL. XXI. 1 (SR




Tre Lapy Pike. [Sup. Ct.

Statement of the case.

of it begun. In the course of the voyage, however, the
barge was wrecked. The insurance company paid the loss,
and alleging that the barge had been wrecked owing to the
negligent manner in which the steamer had towed her, filed
a libel against the steamer to recover what had been paid
for the loss. The owners of the steamer set up that the
wrecking had been caused by an “unavoidable danger of
the river,”” and was, therefore, within the dangers from which
they had excepted themselves. And whether the catastro-
phe was caused by an “ unavoidable danger of the river,”
or by the steamer’s negligence, was the question.

The case was thus:

In April, 1866, there stood in the Mississippi River, just
above St. Paul’s, certain piers of a bridge then in process of
construction, beginning on the west side of the river and
numbered 1, 2, 8,4, and 5; pier No. 8 (a turn-table pier)
being so far unfinished as that when the river was high, barges
like that on which this wheat was laden could pass in safety
over it; though when the water was low they could not. In
low water the pier was exposed. Owing to a gravel point
on the west side of the river which projected itself a little
way into the stream, and against which the water struck,
the current, in high water especially, rebounded and ran
diagonally across the piers towards the eust shore, so that
“a boat in going between piers No. 8 and No. 4 would drift
from four to six feet towards pier No. 4.”” Hills bounded
each side of the river for many miles along its course, with
occasional openings, or “coolies” as the navigators call
them, through which winds blow, that at other places on the
river are arrested by the hills. One of the openirgs or
coolies existed on the west side of the river opposite to these
piers. The space between piers No. 8 and No. 4 when No.
3 was above the water, was about 116 feet; that between
No. 2 and No. 4 (when No. 8 was below the water) was 264
feet; that between No. 4 and No. 5 was 151 feet. The main
part of the channel was between No. 3 and No. 4; there
was the draw of the bridge, and it was between those piers
that boats and tows going down the river, and sufficiently
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Statement of the case.

narrow to pass through in safety, usually went. The passage
between No. 4 and No. 5 was at one time obstructed by a
sunken barge, but this was after the time of the transit now
under consideration. That passage—the passage between
No. 4 and No. 5—at this time was clear and of sufficient depth
for the Lady Pike and her tow to have passed in safety.

In this state of things, it was—the rivers Minnesota and
Mississippi being at the time full with the spring waters—
that the Lady Pike, a steru-wheel steamer, “a high boat,
which would catch a good deal of wind on her sides,” set off
from her moorings with three barges in tow, laden with six
hundred tons of wheat; a tow which was to be styled a
heavy tow. Oune barge, larger than the other two, was lashed
on one side, and the remaining two upon the other.

The width of all the vessels, steamer and barges when
close alongside each other, was 105 feet. They were all
stanch, and the steamer abundantly provided with men,
including two master mariners and two pilots. Scudding
clouds prevented the day from being absolutely clear, and
“pufls, gusts, or squalls of wind,” came up from time to
time. These had “ bothered ”’ the pilot nowhere, however,
in a way worth mentioning, and the vessels had had no
trouble except a little in going between the piers of another
bridge higher up the stream, between which, however, they
had got safely.

Ou approaching the piers just above St. Paul, of which
we are now principally speaking—the vessels being under a
headway of about seven miles an hour—no squall then blow-
ing, and no “slow-bell ” having been sounded, the pilot of
the steamer, judging by his eye, and thus judging, being
under the impression that he could do so safely, attempted
to run his steamer and its tow between piers No. 8 and No.
4. He was apparently ignorant of the exact width of his
steamer and its tow, ignorant also of the exact distance be-
tween the two piers, and ignorant besides of the fact that
n the then height of the water he could have run orer pier
NO. 3; and ignorant in addition or not appreciative of the
diagonal effect of the current as it set in high water be-
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Argument for the libellunts.

tween the piers. The result was that one of the barges
struck pier No. 4, and was wrecked.

The captain and other officers of the steamer swore that
Jjust as they were going through the piers, a squall arose and
drove the barge against the pier; that the accident arog
through no negligence, and wus an unavoidable danger of
the river.

The District Court held that this was the true view of the
case, and dismissed the libel. The Circuit Court atlirmed
the decree, and the case was now brought here by the in-
surance company for review.

Messrs. J. M. Carlisle and J. D. MecPherson, for the appel-
lants :

1. If the catastrophe did arise from a squall just as the crafi
was passing between the piers No. 8 and No. 4, still the decrees
below were clearly wrong. The master had no business to be
between piers No. 83 and No. 4 at all; and he was there only
because he was ignorant of certain capital matters which he
was bound to know, and a knowledge ot which, had he pos-
sessed such knowledge, would have certainly taken him
elsewhere than between those piers, and have prevented his
being there, and so have prevented the catastrophe which
occurred. We mean to say that he did not know the width
of his craft, the width of the strait through which he was
about to carry it; the fact that he need mnot, in the then
high state of the river, have attempted to run between pier
No. 8 and pier No. 4 at all, but might have sailed right over
pier No. 8, and <o, for his craft of 105 teet wide, have had a
passage 264 feet wide; a width absolutely safe. He was
ignorant also of the fact that a current would affect him,
and in his effort to run his craft of 105 feet wide through a
space of 116 feet wonld of itself alone carry him six feet out
of his course.  Moreover, the captain was bound to know
that wind might meet him (if any did meet him) at the
“eooly” opposite the piers, and to be prepared for it. If
there was a squall it doubtless came through the ¢cooly.”

9. Had it been necessary to vun between piers No. 8 and No. 4
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the speed was too greal. The captain should have gone under a
very slow bell. The space between the piers being just wide
enough to get through, the craft could, of course, pass in
some way. Had he been going very slowly, the barge might
have grazed, rubbed, been strained, but she might not have
been wrecked. In case of touching the pier her chances
would have been infinitely better when going slowly, than
when dashing ahead at the rate of seven miles an hour. We
simply put this point, asserting however, broadly, gener-
ally, and as our principal point, that the vessels should nrot
have been in such a Dardanelles at all, where a puft of wind
could wreck them, and would not have been there but for
the ignorance of the captain of matters which it was his
high duty to be acquainted with.

3. The accident was not caused by wind. Admitting that the
wind might have risen at the very and exact instant of time
that the eraft was going through the piers—a singular coin-
cidence, it may be safely said, and one requiring the fullest
proof—yet no one pretends that it was a great wind, a hur-
ricane.  Yet the laws of physics show that nothing short of
a great wind, a hurricane, and this too rising in an instant,
could have produced this catastrophe.

[The learned counsel then went into a calculation in
physics, taking what they assumed that the evidence showed
as to the weight of the cargo, the weight of the boats, the
surface which they exposed to the wind, the depth to which
‘hey were in the water, the fact that the steamer had not
careened, and the place in the barge which was opened, and
the part of the pier at which she struck, to show that it was
impossible that anything short of a hurricane could have
driven the steamer and her tows sufficiently far, during the
time that she was between the piers before the catastrophe
occurred, to have made the collision. This part of the ar-
gument they pressed with great apparent confidence.]

Mr. T. D. Lincoln, contra :

This being a case presenting a question of fact merely,
and there having been two full hearings—one in the District
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Court and one in the Cirenit Court on appeal—and upon
both hearings the case having been decided against the
libellants upon the merits, this conrt will not reverse the de-
cree below, except upon a very clear case made. This is
the well-settled practice of the courts of the United States
and of this court.*

1. The loss was caused by the act of God; a sudden gust
of wind, and there was no wait of care and skill. This
point is made out in the proot.

The passage tuken was the main channel. It was under
the draw; presumptively, therefore, the very and exact right
place through which to pass.

The case of Amies v. Sterens,t given to us by the old but
good reporter Sir John Strange, is in point. Strange thus
reports it:

“The plaintiff puts goods on board the defendant’s hoy, who
was a common carrier. Coming through bridge, by a sudden
gust of wind, the hoy sunk,and the goods were spoiled. The
plaintiff insisted that the defendant should be liable, it being his
carelessness in going throngh at such a time; and offered some
evidence, that if the hoy had been in good order, it would not
have sunk with the stroke it received, and from thence inferred
the defendant answerable for all accidents, which would not
have happened to the goods in case they had been put into a
better hoy. But the C.J. held the defendant not answerable,
the damage being occasioned by the act of God. For though
the defendant ought not to have ventured to shoot the bridge,
if the general bent of the weather had been tempestuous; yet
this being only a sudden gust of wind, had entirely differed the
case, and no carrier is obliged to have a new carriage for every
journey ; it is sufficient if he provides one which, without any
extraordinary accident (such as this was), will probubly perform
the journey.”

Other cases are to the same effect.

* The S B. Wheeler, 20 Wallace, 385; The Spray, 12 Id. 867; The Hypo-
dame, 6 1d. 223; Newell ». Norton & Ship, 8 Id. 267, 268.

+ 1 Strange, 127.

1 Colt v. McMechen, 6 Johnson, 165; Ready v. Steamboat Highland Mary,
17 Missoi ri, 464; Hays v. Kennedy, 41 Penusylvania State, 383.
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If a navigator was to desist proceeding on his voyage be-
cause there was a possibility of an injury, he would never
do anything. There is the possibility, perhaps even more,
of the loss of a ship every time she crosses the ocean, yet,
if fair nautical judgment is used, and a loss happens by an act
of God, or a peril of the sea, it is held to be inevitable, and
the carrier is excused. He must use his judgment. He is
not bound to have the highest nautical skill in the world or
a better judgment than all other people, any more than he
is bound to have the best vessel in existence.

The day was fair, and there was no appearance of wind at
the time they approached the piers, and the barges having
no means by which they could have been floated down be-
tween the piers, and being towed in the usual manner through
a place that must be passed, clearly there was no want of
that care or foresight in not anticipating and guarding against
this gust of wind.

2. Want of care in the speed of the Lady Pike as she ap-
proached the piers is alleged. Clear proof would be required
that all the officers on watch had neglected anything in rela-
tion to passing these piers. They knew their boat and how
the tow handled, and how best to pass the piers. Probably
with a stern-propeller where a course is rightly taken, the
highest speed—that which shoots right throngh—is the
safest; manceuvring in such places with stern-wheeled ves-
sels is difficult.

3. The opposing counsel endeavor to bring certain mathe-
matical problems to bear upon this question. The trouble
with all such caleulations is that they have no certain bases
to rest upon. The caleulation and rule are not admitted to
be correct, but if the rule applied were so, of what use would
it be without certain data? There is nothing in the case so
definite and well defined that will enable us to apply the
rules of mathematics to it. Al is speculation upon uncer-
tainties and is only made plausible by assuming things not
proved and not true.

Reply: We fully admit the position of the other side—
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one which we long ago contended for in this court*—that
this court will not reverse on questions of fact where the
Distriet and Circuit Courts have concurred, except in a clear
case. And it is because this case is clear, and only because
it is s0, that we ask a reversal.

Mr. Justice CLIFFORD delivered the opinion of the court.

Appeals in admiralty, it may be admitted, are not favored
where it appears that the subordinate courts have both con-
curred in the same view of the merits of the controversy;
but it is not accurate to say that the Supreme Court will not
reverse such a decree in a clear case.

Such a proposition cannot be adopted, as a rule of de-
cision, consistently with the provisions in the act of Con-
gress allowing appeals from final decrees rendered in the
Circuit Court to the Supreme Court, in all cases of equity
and of admiralty and maritime jurisdiction, where the mat-
ter in dispute, exclusive ot costs, exceeds the sum or value
of two thousand dollars.

Decrees of the kind were formerly required to be removed
here for re-examination by a writ of error, but the Congress
subsequently repealed those regulations, and provided that
appeals should be allowed in all such cases, and that upon
such appeal a transcript of the libel, bill, answer, depositions,
and all other proceedings ot what kind soever in the case,
shall be transmitted to the said Supreme Court. Provision
is also made by that act that new evidence may be received
here on the hearing of such appeals in admiralty and prize
cases, which affords very strong support to the proposition
that the facts, as well as the law of the case, are open tc
revision by this court in the exercise of its appellate juris
diction.

Considerable weight undoubtedly in such a case should
be given to the decree of the subordinate court, and hence
the rule, which is well settled, that the burden is on the ap-
pellant to show that the decree of the subordinate court is

* See argument of counsel in Newell v. Norton & Ship, 8 Wallace, 265.
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erroneous, but it is a mistake to suppose that this coart will
not re-examine the facts as well as the law of the case, as
the express command of the act of Congress is that the
Supreme Court shall *“hear and determine such appeals,”
which makes it as much the plain duty of this court to re-
examine the evidence in the case as the questions of law
presert:zd for decision.*

Wkieat of the quantity and quality specitied in the libel
was delivered by the shipper to the master of the steamer at
the place mentioned in the libel, to be transported from the
port of shipment to the port of Savanuah, in the State of
Illinois. Such a shipment it was not expected would be
laden on board the steamer, as she was not constructed nor
fitted for the stowage of grain in bulk, nor was it in the con-
templation of either party that the wheat would be shipped
and transported to the port of destination in that way, as
the shipper as well as the carriers knew that such freight
was accustomed to be stowed in bulk in barges belonging
to the carriers, and that the respondent steamer was em-
ployed in towing barges so laden with such cargoes.

Pursuant to that usage the wheat in question was stowed
i bulk on board the barge described in the libel, and the
barge, with two others of like character, similarly laden,
was taken in tow by the steamer, which furnished the mo-
tive power for the whole craft, and the proofs show that the
several barges, as well as the steamer, were commanded by
the same master and manned by the same crew. They, the
steamer and barges, were all arranged abreast, the larger
harge being lashed to the starboard side of the steamer, and
the smaller of the other two being lashed to the port side
of the steamer, between the steamer and the starboard side
of the barge containing the wheat which is the subject of
litigation.

Different estimates are made by the witnesses as to the
width of the whole craft as arranged, but the evidence taken
as a whole convinces the court that the steamer and the

* The Baltimore, 8 Wallace, 382; The S. B. Wheeler, 20 Id. 885.
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three barges combined, incinding the gunards of the steamer
and the planking of the barges, could not have been less
than one hundred and five feet, even if they were all closely
lashed together, which is highly improbable. Lashed as
they were, broadside to broadside, of course the stem of the
steamer was much in advance ot some or all of the respective
stems of the barges, as she exceeded in length, even the
largest barge, more than fifty feet. Barges for transporting
such products were furnished by the carriers, but the wheat
was put on board the barge by the shipper, it being the duaty
of the carrier to have agents present to oversee and regulate
the stowage,

Sufficient appears in the pleadings and proofs to support
the proposition that the wheat, when stowed in the barge
and delivered to the master, was in good order and coudition,
and that the master, when he received the wheat, contracted
with the shipper to transport and deliver the same, in like
good order and condition, to the consignees at the port of
destination, as when received at the port of loading, “the
unavoidable dangers of the river and fire only excepted,”
and the libellants allege that the master did not so transport
and deliver the wheat to the said consignees, although no
dangers of the river or fire prevented him from so doing.
Instead of that, the libellants charge that he, the master,
and his mariners and servants, so negligently and carelessly
conducted themselves in the navigation of the steamer and
barges that the barge containing the wheat was sunk in the
river, and that the wheat became and was a total loss,

Process was served and the claimauts appeared and filed
an answer, in which they admit the shipment of the wheat
and the contract of the master to transport and deliver the
same, as alleged iu the libel, but they allege that the sink-
ing of the barge and the consequent loss ot the wheat were
oceasioned by the nnavoidable dangers of the river, and they
deny that the sinking of the barge was caused by any negli-
gence or carelessness on their part or on the part of those
navigating the steamer or barge which contained the wheat;
and they also allege that when passing in the usual channel
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between the piers in the river, near St. Paul, in the usual
way, the steamer and barge were by a sudden gust of wind
blown to the larboard, so that the barge containing the wheat
struck the pier on that side of the barge, which caused the
barge to sink, as alleged in the libel. Proofs were taken
and the District Court, atter hearing the parties, entered a
decree dismissing the libel. Hearing was again had in the
Circuit Court on appeal, and the Cireuit Conrt entered a
decree affirming the decree of the Distriet Court.  Where-
upon the libellants appealed to this court.

Errors assigned here are in substance and effect as follows:

1. That the steamer aud barge were not properly manned,
nor were they fit for the voyage, as neither the master nor
pilots had either the requisite knowledge of the vessels under
their command or of the dangers and difficulties of the navi-
gation which they had to meet in the course of the trip
down the river,

2. That the pilot improperly endeavored to steer the craft
midway between piers Nos. 3 and 4 when he ought to have
known that the latter pier was so far under water that the
craft might have safely passed over it, as was usually done
in times of high water, by which improper and unnecessary
act the barge containing the wheat was brought within five
and a half or six feet of the pier which she struck, whereas
if the pilot had steered the craft farther to the westward and
passed over that pier, as he should have done at that stage
of the water, the distance to the piers on either side of the
craft would have been so great as to have avoided all danger
of collision.

3. That the craft might have been navigated in safety be-
tween piers Nos. 4 and 5, which are one hundred and fifty-
one feet apart, showing that the craft might have been navi-
gated throngh that pass, leaving a space on either side of
twenty-three feet, which is manifestly too great to have been
overcome by the alleged gust of wind.

4 That the speed of the steamer with the barges in tow,
Il passing between the piers, was improper and unwarrant:
able, and was the efficient cause of the disaster and loss.
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5. That it was the course of the current, which was un.
known to the pilot, that drove the craft to the leeward, and
not the wind, as alleged in the answer, and the libellants
allege that the pilot, if he had had proper knowledge of the
navigation, might have prevented that movement of the
craft by the exercise of due skill in steering.

1. Applied exclusively to the number of the steamer’s
company, the complaint contained in the first assignment of
errors would not be well founded, as the crew was sufficient
in number, and the proofs show that the steamer had on
board two pilots and two master mariners, but the gravamen
of the complaint is that neither the master in charge of the
deck nor the pilot had any suflicient knowlege of the craft
under their command, nor of the dangers of the navigation
in passing down the river in such a steamer with three such
barges in tow arranged in the manner before described.

Proof of the most satisfactory character is exhibited that
they did not even know the width of the craft, as the same
was arranged, nor the actual distance between the piers
where the disaster occurred, On the contrary it appears
that they both over-estimated the width of the space between
the piers, and under-estimated the width of the tow, includ-
ing the steamer, as they were arranged abreast, the distance
between the two first-named piers not exceeding one hun-
dred and sixteen feet and the width of the whole craft being
at least one hundred and tive feet. Nor does the fact that
the pier on the starboard side was so far under water that
the craft might have passed over it palliate the rashness of
the act, as the evidence shows that both the master and the
pilot were ignorant of that fact, and that as they approached
the place of danger they put the steamer upon a course to
cause the whole craft to pass midway between those two
piers, which brought the port side of the barge containing
the wheat within five and a halt or six feet of the pier on
that side which was not submerged in the water.

2. Attempt is made to excuse tne master and pilot for
endeavoring to pass midway between those piers, upon the
ground that they did not Izhew that it would be safe to pase
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over the pier on the starboard side, but the sufficiency of
that excuse cannot be admitted, for two reasons: (1.) Be-
cause they ought to have known both the dangers and the
facilities of navigation before undertaking the respousible
duties in which they were engaged. (2.) Because it was
their duty, if they believed that the pass in question was re-
stricted to the distance between the two piers, to have taken
the other pass, which the evidence shows has the width of
one hundred and fifty-one feet.

Opposed to that is the suggestion that the wider passage
was obstructed by a sunken barge, but the evidence satisfies
the court that the alleged obstruction did not exist at that
time, and that the disaster that caused that barge to sink
occurred at a later period.

3. Unobstructed as the wider passage was, it was plainly
a rash act to attempt to pass down the narrower passage on
a course which brought the port side of the barge contain-
ing the wheat within five and a half or six feet of the pier
on that side, which act can only be accounted for uapon the
ground of negligence and inexcusable ignorance of the dan-
gers and facilities of the navigation, as it was evidently a
hazardous experiment to attempt to pass between those piers
if the craft could not pass over the pier on the starboard
side, and it is equally clear that it would have been safe to
have steered between the piers forming the wider passage,
which it seems never occurred to the master or pilot.

4. Even if such an attempt could be justified at all on a
windy day when the water was high, it is quite clear that
neither skill nor good judgment was exercised in setting the
course of the craft before passing between the piers. Be-
yond all doubt some allowance, though the margin was
small, should have been made for the leeway of the craft, as
the evidence is convincing that the course of the current at
high water tends somewhat to force the craft towards the
pier on the port side. Besides they had met with some diffi-
culty previously during the trip that day, at the bridge higher
up the river, and, therefore, were forewarred that a like
difficalty might again occur.




Tue Lapy Dike. [Sup. Ct

Opinion of the court.

Iguorance of the danger before them is no suflicient ex-
cuse, as the owner appoints the master and is bound to select
one of competent skill and knowledge, to transport goods
and merchaundise shipped on board in safety, which necessa-
rily imposes the obligation to employ a master mariner who
knows enough about the route to avoid the known obstruc-
tions and to choose the most feasible track for his route.
Kunowledge of the kind, in river navigation, is peculiarly
essential, as the current frequently shifts from one side to-
wards the other, and the track of navigation is often ob-
structed by snags, sand-bars, and shoals, which no degree
of skill would enable the mariner or pilot to avoid without
a prior knowledge of their existence.

Cross-carrents between the piers of bridges which span
- the river somewhat diagonally are not infrequeunt, and as
they are not always fully appreciable to the casual observer,
it is important that master mariners should know of their
existence and something of their force, in order that they
may be able to steer their steamer or other vessel properly
through such a passage. Neither the master nor pilot, in this
case, knew that there was any such cross-carrent between
these piers, and consequently took no precaution to guard
against its influence.

Carriers of merchandise by water, seeking general em-
ployment, are to be regarded as common carriers, and like
common carriers by land, in the absence of any legislative
provision preseribing a different rule, are in general to be
held responsible as insurers, and consequently are liable in
all events and for every loss or damage to the merchandise,
unless it.happened by the act of God, the pablic enemy, or
by the act of the shipper, or by some other cause or accident,
without any fault or negligence on their part, as expressly
excepted in the bill of lading or contract of shipment.

Standard authorities show that the first duty of the car
rier, and one that is implied by law, is to provide a seaworthy
vessel, well furnished with proper motive power, and furni-
ture necessary for the voyage. Necessary equipment is as
requisite as that the hull of the vessel should be stanch and
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strong, and she must also be provided with a crew adequate
in number and competent tor their daty with reference to
all the exigencies of the iutended route, and with a compe-
tent and skilful waster, ot sound judgment and discretion,
and with sufficient knowledge of the route and experience
in navigation to be able to perform in a proper manuer all
the ordivary duties required of him as master of the vessel.

Owners of vessels, employed as such carriers, must see to
it that the master is gualified for his situation, as they are
responsible for his want of skill and knowledge iu that be-
half and for his negligence and bad seamanship. In the
absence of any special agreement to the coutrary or excep-
tion in the bill of lading or contract of shipment, his duty
extends to all that relates to the loading as well as the safe-
keeping, due transportation, and right delivery of the goods,
and for the faithful pertormance of all those duties the ship
is liable as well as the master and owners.*

5. Differences of opinion may arise as to the merits of the
fourth assignment of ervors, aud inasmuch as enough is
alleged in those which precede and follow it to show that
the decree of the Cirenit Court must be reversed, the court
here does not find it necessary to determine the question
whether the speed of the steamer, in view of the conflicting
testimony upon the subject, was or was not greater than the
exigencies of the impending peril would justify.

6. Nor is it necessary to express any decided opinion
whether the fifth assignment of error is or is not supported
by the evidence exhibited in the case, but it is deemed proper
to say that there is much reason to conclude that it was the
course of the current that forced the cratt to the leeward,
and not the gust of wind, as was supposed by those in charge
of the deck of the steamer at the time the barge was sunk.

Enough appears to show that the bridge there does not
span the river directly across the current, and that the ten-

* Abbott on Shipping, 844 ; Laveroni v. Drury, 8 Exchequer, 166 : Clark
v. Barnwell, 12 Howard, 272; The Cordes, 21 Id. 27; King v. Shepherd, 3
Story, 349; 8 Kent, 218; 1 Smith’s Leading Cases, Tth ed. 887 ; 1 Smith’a
Mercantile Law, 386.
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dency of the current is to force the vessel pussing down the
river to the leeward, and the evidence is full to the point
that neither the master nor the pilot had any knowledge
that they would have to encounter any such difliculty in at-
tempting to eftect the passage between those piers.  Support
to that proposition is found in the fact that they did not
think it necessary to adopt any precaution to prevent such a
disaster, except to sec that the cratt headed midway between
the piers of the narrow passage aud to give the steamer a
full head of steam, so as to make the passage as quick as
possible, which shows beyoud all doubt that little or no use
could be made of the helm during the passage, except to
steady the craft on the course adopted just before they en-
tered the passage between the piers where the disaster
occurred.

Reliable meaus to ascertain with certainty what force it
was which caused the craft to make leeway daring the pas
sage is not exhibited in the record, nor is it necessary to
decide that point, as it was plainly a rash aet to undertake
to steer the craft through that passage on a windy day
when the banks of the river were full, in the face of the
dangers which the evidence satisties the court would neces-
sarily be encountered in such an attempt. Neither the state
of the water nor of the wind was such as to furnish any just
excuse for the master or pilot, as they might have chosen
the other passage or have taken proper and seasonable meas-
ures to leave back one of the barges for the next trip.

Shipowners are respousible for such a disaster if it results
from the ignorance, unskilfulness, or negligence of the mas-
ter or those in charge of the vessel. Where the master,
being ignorant of the coast, sailed past the port to which he
was destined and ran into another port in the possession of
the enemy and was captured, the Court of King’s Bench
unanimounsly decided that the implied warranty to provide a
master of competent skill was broken by sending out one
who was unable to distinguish between the two ports.*

* Tait v. Levi, 14 East, 482.
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Ignorance and unskilfulness being proved, the attempt to
set up inevitable accident is vain, as such a defence can
never be sustained even in a collision case, unless it appears
that neither party is in fault. Loss or damage occasioned
by such a disaster, where it appears that those in charge of
the deck were incompetent to perform the required duty,
either from inexperience or want ot knowledge of the route,
or from uegligence or inattention, cannot be regarded as
being the result of natural causes, nor as falling within the
exception contained in the bill of lading or contract of ship-
ment.

Different detinitions are given of what is called inevitable
accident, on account of the different circumstances attending
the disaster, but there is no decided case which will support
such a defence where it appears that the disaster was occa-
s.oned by the incompetency, unskilfulness, or negligence of
the master or pilot in charge of the deck.*

Scrvice was not made in this case upon the barge, and of
course the decree must be founded upon the fault of the
steamer and those who were respousible for the uuskilful-
uess and bad judgment exercised in her navigation.

Decree rEVERSED with costs, and the cause remanded
with directions to enter a decree for the libellants and for
further proceedings in couformity

To THE OPINION OF THE COURT.

JEroME v. McCARTER.

1. The amount of a supersedeas bond us well as the sufficiency of the security
are matters to be determined by the judge below, under the provisions
of the twenty-ninth rule.

2. The discretion thus exercised by him will not be interfered with by this
court,

* The Morning Light, 2 Wallace, 560; Union Steamship Co. » New
York Steamship Co., 24 Howard, 318.
VOL. XXI 2
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3. If, however, after the security has been accepted, the circumstunces of
the case, or of the parties, or of the surcties upon the bond have
changed, s0 that security which at the time it was taken was ‘¢ good and
sufficient ’’ does not continue to be so, this court, on proper application,
may so adjudge and order as justice may require.

ON motion of Mr. G. F. Edmunds, to increase the amount
of a bond given on appeal and for additional security. The
case was thus:

MecCarter, the holder of a third mortgage, given by the
Lake Superior Ship Canal, Railroad, and Iron Company, on
about 400,000 acres of lands—piue lands, hard-wood lauds,
iron lands, copper lands, and farming lands—in Michigan,
filed a bill in the Circuit Court for the Eastern District of
Michigan, to foreclose his mortgage. Subsequently to this
the company was decreed bankrapt, and one Jerome and
another having been appointed its assiguees, they were
brought in by supplemental bill.  Ou the 15th of June,
1874, the complainant got a decree of foreclosure.

The decree directed the sale of the canal, corporate fran-
chises, and two land grants, to pay $1,057,686, and alsc
what might be due to one hundred and twenty boudholders
whose debts were not included in the above amount.

The sale was to be made subject to prior lieus of $1,500,000
and upwards (apparently about $2,000,000), so that with the
decree of $1,057,686, the property, if sold, would, in order
to pay all charges agaiust it, have to produce $3,057,686, or
at least $2,500,000. The prior incumbrances were carrying
interest at the rate of 10 per cent. a year.

Au appeal was soon afterwards applied for to Swayne, J.,
to operate as a supersedeas. A body of affidavits was pro-
duced on the side of the defendant, from men of business,
men of science, and men of wealth, to show an immense
value in the mortgaged property, that its value far exceeded
the amount of the decree and all prior liens, taking these at
their principal sums and adding all the interest that had
arready accrued or would accrine during the litigation,
and moreover that the property, from the anticipation of
finding new mines on it, was rising in value. A body of
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afidavits, nearly or quite as large and from a similar class
of persons, was produced to show the contrary; the highest
value given to the lands by any of these being $2,500,000.
After hearing and considering these affidavits, an appeal was
allowed by Swayne, J., to operate as a supersedeas, and the
security fixed at $10,000, with two persons, named Wells
and Crosby, as sureties. An appeal bond was given ac-
cordingly.

There was no allegation in making the present motion,
that there was any altered condition ot the mortgaged prop-
erty or of the sureties in the appeal bond. The case, how-
ever, was No. 665 on the calendar, the case last argued priov
to the date of the motion having been No. 96, and it ap-
pearing that the present case would hardly, in regular
course, come on to be heard for two years.

Affidavits by the same persons who had made them before,
and affidavits by numerous other persons on both sides, were
now produced and laid before the court; there being now,
as before, vast differences in the estimates of the property
mortgaged, and as to whether it would be found more valu-
able than it now was or not.

To understand the arguments in the case, it is necessary
to advert to certain statutes and to the twentieth rule of this
court.

The twenty-second section of the act of 1789,* confere
upon this court the power to review the final judgments and
decrees of the Circuit Court by means of a writ of error, and
the judge who signs the citation is directed to take good
and sufficient security from the plaintiff in error, “to answer
all damages and costs if be fail to make his plea good.”

The twenty-third section prescribes the mode by which
this writ of error may operate as a supersedeas and stay ex-
ecution, and when the writ so operates, this court is directed,
when they affirm the judgment or decree, to adjudge to the
respondent in error, «just damages for his delay, and single
or double costs, at their discretion.” -

* 1 Stat. at Large, 85.
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When the writ is not a supersedeas, an act of 12th Decern-
ber, 1794,* provides that the security shall only be to such
an amount as, in the opinion of the justice signing the cita-
tion, may be suflicient to cover the costs.

In 1867, this court promulgated its twenty-ninth rule, as
foliows :

“Supersedeas bonds in the Circuit Courts must be taken with
good and sufficient security that the plaintiff in error or appel-
lant shall prosecute his writ of appeal to effect and answer all
damages and costs if he fail to make his plea good. Such in-
demnity, where the judgment or decree is for the recovery of
money not otherwise secured, must be for the whole amount of
the judgment or decree, including - just damages for delay,” and
costs and interest on the appeal. But in all suits where the prop-
erty in controversy necessarily follows the event of the suit, as in real
actions, replevin, and in suits on mortgages ; or where the prop-
erty is in the custody of the marshal under admiralty process,
as in case of capture or seizure; or wherc the proceeds thereof
or a bond for the value thereof, is in the custody or control of
the court, indemnity in all such cases is only required in an amount
sufficient to secure the sum recovered for the use or detention of the
property, and the costs of the suil, and ‘just damages for delay,” and
costs and interest on the appeal.”

Messrs. G. F. Edmunds and A. Russell, in support of the
motion :

By the twenty-second section of the act of 1789, security
is to be taken by the judge signing the citation that the
plaintiff in error “answer all damages and costs, if he fail to
make his plea good.” From 1789 to 1867—the long term
of seventy-eight years—the construction of this act of Con-
gress was uniform, that the bond must be sufficient to secure
the whole decree in case of its affirmance. Thus this eourt,
by Story, J. (A.D. 1824), in Catlett v. Brodie,} declared the
law to be.

Twenty-nine years later, in 1858, in Stagford v. Union Bank,§

* 1 Stat. at Large, 404. + 6 Wallace, v.
t 9 Wheaton, 553. 2 16 Howard, 140.
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this court again declared,  that the amount of the bond given
on the appeal must be the amount of the judgment on de-
cree,” and that no discretion could be exercised by the judge taking
the bond. That case was a foreclosure, where the sum de-
creed was $65,000, and the judge had taken a bond in
$10,000. The property was in the hauds of a receiver, who
had given bonds in $40,000, and the persons in actual cus-
tody of the property had also given bonds for its safe keep-
ing in $80,000. The allegation of hardship was set up there,
as doubtless it will be here. But this court said that the
hardship was more imaginary than real, and that the act of
Congress was ‘“ mandatory,” aud that this court must com-
ply with it.

The year after the last decision, in 1854, the appellant,
Stafford, having failed to file the bond called for by the de-
cision of this court, and the judge below still refusing to
execute the decree, the court awarded a peremptory manda-
mus,* and a second affirmance is found in Stafford v. Canat
Company.t

Fourteen years later, in 1867, the court promulgated its
rule number twenty-nine, declaring, that where the prop-
erty in controversy necessarily follows the event of the suit,
as in suits on mortgages, indemnity is only required, on ap-
peal, in an amount sufficient to secure the costs of the suit,
Just damages for delay, and costs and interest on the appeal.

It is apparent, that while the act of Congress, regulating
the subject of security on appeal, remains unrepealed, the
court can make no rule contravening the statute. The
power of the court is necessarily limited to the giving of a
constraction to the statute. As was observed in Stafford v.
Union Bank, already cited, the act is ¢ mandatory,” leaving
no discretion. The rule, then, can be sustained only as a
construction of the statute. But how can the court construe
4 statute by a rule? Must not the construction be made in
the exercise of appellate power in a case between party and
party, arising under the Constitution and laws? This rule

* ®ame Case, 17 1d. 275. + Ib. 288,
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operates to reverse the decisious of the court above referred
to by declaring that the security shall not be for the face of
the decree, bat for damages for delay, interest, and costs.
This rule also adds o the statute by giving a discretionary
amount for delay. We submit that the rule was improvi-
dently adopted.

But if the rule is valid and is adhered to, it is mandatory
on the judge taking the security, and establishes a minimum,
below which he canuot fix the security, i. e., inferest on the
appeal, &e. In this case, it is ten per cent. on $3,000,000 for
at least two, and probably three years; from $600,000 to
$900,000. And to this should be added damages for delay
and costs. The amount actually fixed ($10,000) would not
pay the interest accruing while the clerk was engaged in
preparing the transcript.

That a discretion exists in this court to diminish, was de-
cided in Rubber Compuny v. Goodyear,* where the court did
actually diminish it.  The right of this court to review and
modity the action of the court helow, was a point in the case
solemnly adjudged.

In French v. Shoemaler,t the most recent decision, the
rule was reiterated.  Clifford, J., in delivering the opinion
of the court, says:

“The question of sufficiency must be determined in the first
instance by the judge who signs the citation, but after the allow-
ance of the appeal, that question as well as every other in the
causce becomes cognizable here. It is, therefore, matter of dis-
cretion with the court to inerease or diminish the amount of the
bond, and to require additional sureties or otherwise as justice
may require.”’

However, neither of these cases was a case of toreclo-
sure, and the latter portion ot the rule fixiug ¢ dnterest on the
appeal,” &ec., absolutely, as the amount of the bond in such
cases, does not appear to have been passed upon by this
court,

It then the court shall hold that discretion does exist in

* 6 Wallace, 153, 166. t 12 Id. 99.
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foreclosure cases, we call attention to the affidavits and other
papers filed in support of the motion, in regard to the value
of the mortgaged property. These afidavits show the value
to be less than the amount of incumbrances found by the
court below.

Nothing has been done in the bankruptey of the corpora-
tion subsequent to the adjudication two years ago. We
may properly infer that the adjudication was procured merely
to cause delay and embarrassment in the foreclosure pro-
ceedings, and not in good taith for the administration of the
mortgaged property, which is all the property possessed by
the bankrupt corporation.

The cause will stand at least two years on the docket be-
fore it can be reached, and the certain increase of the mort-
gage debt in this cause and of the prior incumbrances, by
interest, will be about $600,000.

The prospect of any rise in the property to meet this cer-
tain increase of the debt is conjectural, resting upon the
chance of a discovery of more valuable ores, &e.

The so-called ¢ indemnity ™ to the appellee is at least sixty
times too small.

Messrs. P. Phillips, M. H. Carpenter,and W. P. Wells, contra :

1. Until the determination of the cause, the appellants
stand upon a supersedeas bond, duly approved by the judge
who signed the citation, in strict compliance with the re-
quirements of the twenty-third section.

The pretence now set up by the appellee is that, admit-
ting all this to be true, the statutory right thus acquired by
the appellants to a supersedeas shall not be maintained,
without the appellants enter into a new bond in another
amount and with other securities, now to be prescribed by
this court.

The duty of taking the bond is, under the act of 1789,
conferred on the judge below. It involves the exercise of
discretion. To fix the amount, there must be an estimate
of the damages, and what these may be, must have regard
to the nature of the litigation.
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The statute confers a power on the judge signing the cita-
tion; he is to take a certain security. It gives also a power
to this court, on the same subject-matter, to wit: to adjudge
“just damages for delay, and single or double costs.” The
respondent is thus provided with these two remedies for re-
dress, when his decree is afirmed. But the statute nowhere
provides that the power conferred on the judge below may
be reviewed by the court. Nor is such a review at all in-
volved in the exercise of the appellate power conferred by
the twenty-second section, which authorizes the court 1o
re-examine the judgment or decree, and reverse or aflirm
the same.

Again, if we are correct in saying that the judge below,
in judging the solvency of the sureties, and of the sufficiency
of the amount, exercises a discretion, then by the repeated
decisions of the court, his acts cannot be reviewed by the
appellate tribunal.

If the judge below has acted in conformity to law, the
party is entitled to his supersedeas, and it must stand. If,
on the other hand, there is a fixed and arbitrary rule, as
contended for by the mover, and the judge has violated this
rule, then the bond taken is inoperative as a supersedeas.
In such a case the party is entitled to his execution; and if
the judge below should refuse to issue it, he would fail in a
duty imposed on him by law, and a mandamus would com-
pel him to execute the decree. This was the precise case of
Stafford v. Union Bank, in which the mandamus directed the
issue of an execution.

It is to be observed that the application to reform the
bond is not based upon any altered condition either of the
sureties or of the property. The affidavits now used are as
to the value of the property at the time when the judge be-
low made his examination as to the fact, by testimony ot
witnesses, in presence of the mover. Having failed to im-
press the judge with his view of the matter, the effort has
been adjourned into this court, so that on a second consider-
ation he may have another chance of success. '

It would seem fromn these cousiderations, independent of
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adjudication, that the action of the judge below is conclusive
as to the sufliciency of the bond.

When a party applies for a supersedeas and offers security,
and the judge refuses on the ground that in his opinion the
sureties are not solvent, nor the amount adequate, could
the court award the supersedeas, or issue a mandamus?

In Black v. Zacharie,* the judge had taken a bond and
allowed a supersedeas, but being subsequently satisfied that
the security ¢ was not suflicient for a writ of supersedeas,”
he set aside the previous order. In this court a supersedeas
was applied for on a showing that the bond was sufficient,
Story, J., in delivering the unanimous opinion of the court,
overruled the motion, on the ground that  the judges of the
Circnit Court were the sole and exclusive judges what secu-
rity should be taken for that purpose” (to wit, a super-
sedeas). This is a case where the judge decided that the
bond was insufficient, and this was held to be couclusive.
Is there any principle which would hold that a judgment of
sufficiency is not equally conclusive ?

But it must be admitted that these views and this decision
are not reconcilable with other decisions of the court.

Thus in Stafford v. Union Bank the mandamus was issued
on the ground that the bond was insufficient.

The Rubber Compony v. Goodyear did undoubtedly act on
the power in this court after the allowance of the appeal to
take cognizance of the sufficiency of the bail; and in French
v. Shoemaker the right was asserted by the judge who gave
the opinion as a thing established. As to the former case,
it does not appear that the views here urged were presented
by argument at the bar. And what was said in the latter
was extrajudicial and irrelative to the points in issue, and of
course of no value.

When the doctrine now sought to be enforced was stated
in Stafford v. Union Bank, it was a mere suggestion of Me-
Lean, J., for it was decided that no motion could be made
in the cause, because the return day had not arrived. Cat-

* 3 Howard, 495.
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ron, J., would not agree to the opinion of the majority ¢ ad-
vising the appellees what course to pursue against the dis-
trict judge, because opposed to a doctrine attempting to
settle so grave a matter of practice.”’*

2. The twenty-ninth rule is assailed as wltra vires. Of
course, no rule could be adopted in violation of aun act of
Congress. But the act of 1789 does not define the amount
of the security. It requires it to be suflicient to cover the
damages and costs. What these are is the subject of judicial
construction.

In Roberts v. Cooper,t decided in 1856, where the bond
was for $1000, and an application was made to increase it to
$25,000, on a showing that a loss would accrue to the min-
ing company to that amount by reason of the supersedeas,
and that it was entitled to indemnity for ¢ all damage” it
might sustain, the court denied the motion, saying that no
precedent had been or could be cited to sustain it, and that
in coustruing the act ot 1789, regald must be had to the
nature of the action.

Here nothing was recovered for the use and detention of
the property.

8. The appellants in this court are the assignees in bank-
ruptey of the mortgagor corporation. The amount found
due by the decree cannot be enforced against them. Their
supersedeas of the decree could in no event make them liable
for more than the detention of the property pending the liti-
gation, and there is no showing as to what this damage
would be, assuming that the decree vested the complainant
with the right of possession. This, however, is not the case.
The decree is for a sale of the property. 1f the mortgagee
had brought his action of ejectment and recovered a jndg-
ment for possession, and now claimed that the bond should
be sufficient to cover the damages for detention pending the
controversy, it would be the case of Roberts v. Cooper, supra,
in which the court held there was no precedent for such a
motion.

* 16 Howard, 141. + 19 I1d. 874.
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In conclusion, we submit that whether the court accept
the estimate made by the appellee’s affidavits or those of the
appellants, as to the value of the lands, it can in no wise
affect the present application. The appellants are not bound
to pay the money found due by the decree, and in claiming
the supersedeas they cannot be held responsible for the loss
of interest on such amount. Representing a large constitu-
ency of unprotected creditors of the company, and made
a party defendant to the complainant’s bill, they aver that
the decree is manifestly injurious to the creditors and is
contrary to law. The statute confers the right of appeal
which they have exercised, and they are entitled to the
judgment of this court on their plaint. The justice who
rendered the decree has fully recognized the right of appel-
lants to have it reviewed, and has perfected the appeal by
approving the bond. To increase this bond as is now asked
for would be an act of’ great hardship, and tantamount to a
denial of the right of appeal, as of course the assignees could
not give the security demanded. In no case can the appel-
lant be required to give a bond to secure the payment of
any sum which can never be adjudged against him. And it
is clear that in this case the appellants, assignees in bank-
raptey, cannot be required or be adjudged to pay any sum
which this bond, $10,000, will not secure.

4. Assuming that this court will review the action of the
Judge who took the bond, it becomes necessary to enter
upon an inquiry upon the affidavits, in respect to the value
of the property covered by the decree.

[The learned counsel then reviewed the affidavits against
the motion and submitted that it was established by them
that if the decree in favor of the appellee was finally affirmed
there was an estate large enough to pay all liens, with just
damages for delay and interest and leave a large surplus for
_the now impoverished corporation and its unsecured cred-
ltors, whose interests would be sacrificed if the motion to
Increase the bond was granted, and their right of appeal
made ineffectual.]
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The CHIEF JUSTICE delivered the opinion of the court

This is a bill filed by a junior mortgagee of the Lake Su
perior Ship-Canal, Railroad and Iron Company against the
company, a bankrupt, and its assignees in bankruptey, for
the foreclosure of his mortgage and a sale of the mortgaged
property, subject to certain prior incumbrances. The decree
appealed from ordered the payment of $1,057,686 to the
complainant by the company or the assignees, and in default
of such payment, the sale of the mortgaged property, sub-
ject to o incumbrance thereon of $1,500,000 and upwards.
From this decree both the company and the assignees have
appealed. The justice who granted the appeal aund signed
the citation accepted the supersedeas bond in the sum of
$10,000. The appellee now moves to increase the amount
of the bond and require additional sureties.

The twenty-second section of the Judiciary act of 1789
provides that every justice or judge signing a citation or any
writ of error shall take good and sufficient security that the
plaintift shall prosecute his writ of error to eflect and answer
all damages and costs it he fail to make his plea good. The
twenty third section provides that if the judgment or decree
is affirmed upon the writ of error, the court shall adjudge
and decree to the respondent in error just damages for his
delay, and single or double costs, at its discretion.* The
act of 18031 provides that appeals shall be subject to the
same ruales, regulations, and restrictions as are prescribed in
cases of writs of error.

Under the act of 1789 the amount of the security to be
taken is left to the discretion of the judge or justice accept-
ing it. The statute is satistied if in his opinion the security
is “ good and sufficient.”

Doubts having arisen as to the extent of the security to
be required where there was no supersedeas or stay of exe-
cution, an act was passed directing that in such cases the
amount should be such as in the opinion of the judge would
be suilicient to answer all such costs as upon the affirmance

% 1 Stat. at Large, 85. + 2 1d. 244
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of the judgment or decree might be adjudged or decreed to
the respondent in error.*

In Catlett v. Brodie,t decided in 1824, this court held that
in cases where the writ of error operated as a supersedeas,
the security ought to be suflicient to secure the whole amount
of the judgment. Mr. Justice Story, in delivering the opin-
ion of the court, said, ¢ It has been supposed at the argument
that the act meant only to provide for such damages and costs
as the court should adjudge for the delay. But our opinion
is that this is not the true interpretation of the language.
The word ¢damages’ is here used not as descriptive of the
nature of the claim upon which the original judgment is
founded, but as descriptive of the indemnity which the de-
tendant is entitled to if the judgment is affirmed. Whatever
losses he may sustain by the judgment’s not being satisfied
and paid after the afirmance, these are the damages which
he has sustained and for which the bond ought to give good
and sufficient security.” Accordingly it was ordered that
the snit stand dismissed unless security should be given to
an amoant suflicient to secure the whole judgment.

That was a judgment in an action at law for the recovery
of money not otherwise secured, and the decision established
a rule of practice for that class of cases. Afterwards, in
Stafford v. Union Bank,f decided in 1853, the court with one
dissenting judge, held that a supersedeas which had been
allowed upon an appeal from a decree tor the foreclosure of
4 mortgage on slaves should be vacated unless a bond was
given which would secure the payment of the decree. Mr.
Justice McLean, who delivered the opinion of the court,
after referring to the case of Catlett v. Brodie, said, < It this
construction of the statute be adhered to, the amount of the
bond given on the appeal must be the amount of the judg-
meut or decree. There is no discretion to be exercised by
the judge taking the bond where the appeal or writ of error
18 to operate as a supersedeas.” Thus the rule which had
been adopted in respect to judgments at law was extended

* 1 Stat. at Large, 404. + 9 Wheaton, 558. 1 16 Howard, 139.
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to decrees in chancery. It was a rule controlling to some
extent the discretion of the judge in such cases, and to be
observed so long as it continued in force.

It did continue until the case of Rubber Company v. Good-
year,* decided in 1867, and the adoption at the same time
by the court of the present rule twenty-nine. That rule
provides that where the judgment or decree is for the re-
covery of money not otherwise secured, the security must
be for the whole amount of the judgment or decree, includ-
ing just damages for delay, and costs and interest on the ap-
peal; but in all cases where the property in controversy
necessarily follows the event of the suit, as in real actions,
replevin, and in suits on mortgages; or where the property
is in the custody of the marshal under admiralty process, as
in case of capture or seizure; or where the proceeds thereof,
or a bond for the value thereof, is in the custody of the
court, indemnity in all such cases is only required in an
amount sufficient to secure the sum-recovered for the use
and detention of the property, and the costs of the suit, and
just damages for the delay and costs and interest on the ap-
peal. Such was the established rule of practice under the
act when the bond now in question was taken. To some
extent the old practice had been changed. The act itself
remained the same, but experience had shown that the rules
which had been adopted to give it effect were not suited to
all the cases arising under it, and the new rule was made for
the better adaptation of the practice to the protection of the
rights of litigants.

This is a suit on a mortgage and, therefore, under this
rule, a case in which the judge who signs the citation is
called upon to determine what amount of security will be
sufficient to secure the amount to be recovered for the use
and detention of the property, and the costs of the suit, and
just damages for the delay and costs and interest on the ap-
peal. All this, by the rule, is left to his discretion.

In Bluck v. Zacharie,t it was held that in such a case the

¥ ¢ Wallace, 166. + 8 Howard, 495
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justice taking the security was the sole and exclusive judge
of what it should be. Since then, in Rubber Company v.
Goodyear, and French v. Shoemaker,* remarks have been
made by judges announcing the opinion of the court which,
if considered by themselves, would seem to indicate that
this discretion could be controlled here upon an appropriate
motion. The precise point involved in this case was not,
however, before the court for consideration in either of those,
and we think was not decided. We all agree that if, after
the security has been accepted, the circumstances of the
case, or of the parties, or of the sureties upon the bond have
changed, so that security which, at the time it was taken,
was ““ good and sufficient,” does not continue to be so, this
court may, upon a proper application, so adjudge and order
as justice may require. But upon facts existing at the time
the security was accepted, the action of the justice within
the statute and within the rules of practice adopted for his
guidance is final. And we will presume that when he acted
every fact was presented to him that could have been. So,
while we agree that in a proper case, after an appeal or writ
of error taken here, this court may interfere and require
additional security upon a supersedeas, it will not attempt
to direct or control the discretion of a judge or justice in
respect to a case as it existed when he was called upon to
act, except by the establishment of rules of practice. If we
can be called upon to inquire into the action of the justice
In respect to the amount of the security required, we may
as to the pecuniary respousibility of the sureties at the time
they were accepted.

We understand the counsel for the appellee to contend,
however, that in this case the Jjustice did not act within the
established rule, and that on this account we may review his
fletion. The claim is, that the rule requires indemnity for
interest upon the appeal, and this is construed to mean that
the security must be such as to secure the payment of all
the accumulation of interest upon the mortgage indebted-

L e R

* 12 Howard, 99.
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ness pending the appeal and supersedeas. This we think i«
not the requirement of the rule. The object is to provide
indemnity for loss by the accumulation of interest couse-
quent upon the appeal, not for the payment of the interest.
What the loss is likely to be depends upon the facts. Asto
this the justice, after consideration of the case, must deter-
mine.

In this case there can be no loss to the appellee if] as is
:ontended by the appellants, the value of the mortgage se-
curity is sufficient to pay all the incumbrances, with accru-
ing interest, when a decre. of affirmance shall be rendered
apon the appeal. Neither can there be if, as is contended
by the appellee, the value of the property is much less than
the amount of the prior incumbrances. If, upon the case
made by him, the property depreciates in value during the
continuance of the appeal, he will suffer no loss, because it
sold now, upon his theory, he would receive nothing. Not
being worth as much as the amount of the prior incum-
brances, it is not to be supposed that a purchaser cau be found
to take it at a price that would yield anything to apply on
his debt. The appellee may lose the opportunity of biddiug
in the property at a veduced price and speculating upon its
rise, but the loss of such profits is not recognized by the
court us legitimate ¢ damages for the delay.” In either view
of the case, therefore, a judge would be justitied in accept-
ing a bond for a comparatively small amouut.

There is another consideration which will justify the ac-
tion of the judge under the rule. As has been seen, the suit
is brought for the foreclosure of a mortgage. The debtor
is a bankrupt corporation. Its whole property, including
its corporate franchises, has passed to its assignees in bank-
ruptey. It is in no condition to accumulate property which
can be subjected to the payment of its debts. Tt is, to all
intents and purposes, dead. No damage can result, there-
fore, from the appeal by reason of the delay in obtaluing an
execution against the company under the provisions of rule
ninety-two, regulating the practice in courts of equity, tor
the collection of any balance that may remain due to the
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complainant upon the mortgage debt after the security is
exhausted. If the company were not in bankruptey the
pendency of this suit would not prevent an action at law to
recover the debt from other property pending the appeal.
For these reasons a judge, in the exercise of a reasonabie
discretion, might properly accept security less than would
be sufficient to insure the payment of accumulating interest,
even upon an appeal by the corporation itself.

But it is apparent that the corporation is only a nominal
party to this appeal. The real parties in interest are the
assignees. The complainant is a creditor of the estate.
Upon proof of his claim he will be entitled to receive his
dividend with the other creditors. The accumulated inter-
est will participate in this dividend as well as the principal
of his debt. He has, therefore, without any further se-
curity, all the indemnity which the assignees can give him
without they or their sureties assume personal responsi-
bility.

All these facts were proper for the consideration of the
Judge when he determined upon the amount of security
necessary to indemnify the appellee against loss by the ap-
peal. We think, therefore, upon the case made, the action
of the justice approving the bond is conclusive.

MoTi0N DENIED

Doaxe v. GLENN,

Where objections to the reading of a deposition made while a trial is in
progress do not go to the testimony of the witness, but relate to defects
which might have been obviated by retaking the deposition, the objec-
tions will not be sustained ; no notice having been given beforehand to
opposing counsel that they would be made.

Such objections, if meant to be insisted on at the trial, should be made and
noted when the deposition is a taking or be presented afterwards by a
motion to suppress it. Otherwise they will be considered as waived.

Error to the Supreme Court of the Territory of Colorado.

John W, Doane, Patrick Towle, and John Roper (partners
VOL. XXI. R
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as J. W, Doane & Co.), the plaintiffs in error in this case,
commenced a suit in the first judicial district of the Terri-
tory for the county of Arrapahoe, against Oliver 8. Glenn
and Rufus E. Tapley. A writ of attachment was issued in
their behalf, and certain personal property, described in the
sheriff’s return, was seized. Lockhart T. Glenn and George
O. Tapley filed an ““interplea,” and claimed the property as
belonging to them. The plaintiffs replied, denying the
truth of the allegations of the interplea, and concluding to
the country. :

This proceeding is understood to have been according to
the laws of the Territory. The issue made between the in-
terpleaders and the plaintiffs was tried by a jury. Upou
that trial the plaintiffs offered in evidence the deposition of
James W. Hanna, a resident of the city of Chicago. It was
taken under a dedimus issued pursuant to a notice served
upon the counsel for the interpleaders. A copy of the inter-
rogatories to be propounded to the witness was served with
the notice. It appeared that the clerk opened, published,
and filed the deposition by order of the court. The bill of
exceptions contained the following passages:

“ The plaintiffs then offered to read in evidence the deposition
of James W. Hanna, taken May 29th, A.D. 1871, before William
L. English, Esq., Cook County, Illinois; to the reading of which
said deposition the said interpleading claimants, by their attor-
neys, objected on the grounds—

«1st. Because the parties in suit, John W. Doane, Patrick J.
Towle, and John Roper, partners, as J. W. Doane & Co., com-
mission specifies suit of Doane, Towle, Roper, and Raymond are
parties, and dated May 8th, A.D. 1871, out of Weld County.

«2d. Because deposition is in this cause and not in the inter-
pleader, and does not permit interrogatories to be propounded
in behalf of the claimants.

«3d. Because there is no authentication of the official charac-
ter of a notary public.

«4th. The commission is to take the deposition of James H.
Hanna, and deposition taken is that of J. W. Hanna.

« Which said objection to the reading of said deposition to
the jury was sustained by the court, and the said court refused
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to permit said deposition 8o ‘to be read; to which ruling of
the court in excluding said deposition from the jury the said
plaintiffs, by their attorneys, then and there excepted; and
which said deposition is in the words and figures following, to
wit,” &e.

Verdict and judgment having been given for the defend-
ant, and the Supreme Court of Colorado having affirmed the
judgment, the plaintiffs brought the case here.

Messrs. Chipman and Hosmer, for the plaintiffs in error ; no
opposing counsel.

Mr. Justice SWAYNE, having stated the case, delivered
the opinion of the court.

None of the objections to the reading of the deposition go
to the testimony of the witness. All of them relate to de-
fects and irregularities which might have been obviated by
retaking the deposition. It does not appear that any notice
beforehand was given to the counsel of the plaintiffs that
they would be made. In such cases the objection must be
noted when the deposition is taken, or be presented by a
motion to suppress before the trial is begun. The party
taking the deposition is entitled to have the question of its
admlss1b1hty settled in advance. Good faith and due dili-
gence are required on both sides. When such objections,
under the circumstances of this case, are withheld until the
trial is in progress, they must be regarded as waived, and
the deposition should be admitted in evidence. This is de-
manded by the interests of justice. It is necessary to pre-
vent surprise and the sacrifice of substantial rights. It sub-
Jeets the other party to no hardship. All that is exacted of
him is proper frankness.

.The settled rule of this court is in accordance with these
views,*

The District Court erred in excluding the deposition, and

* The York Co. v. Central Railroad, 3 Wallace, 118 ; Shutte ». Thompson
16 1. 160; Buddicum v. Kirk, 3 Cranch 298,
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the Supreme Court of the Territory erred, as regards this
point, in affirming the judgment.
JUDGMENT REVERSED, and the case remanded with direc-

tion to issue
A VENIRE DE NOVO,

GARDNER v. BROWN.

1. Though statute may enact that a trustee to whom property is assigned in
trust for any person, ¢ before entering upon the discharge of his duty,
shall give bond’’ for the faithful discharge of his duties, his omission
to give such bond does not divest the trustee of a legal estate once
regularly conveyed to him.

2. Accordingly when A., of one State, mortgages by way of trust-deed to
B., of another, lands in that other in trust for C., of this same other
State, authorizing B. upon default in the payment of the mortgage debt
to take possession of the mortgaged premises and sell them upon certain
specified conditions, B. is a necessary party in any proceedings in the
nature of foreclosure; though by statute of the State, B. may have been
required to give bond such as abovementioned, and may not have given
it. And if C., the creditor, have filed a bill for foreclosure against A.
and B., A. cannot transfer the case from the State court to the Circuit
Court under the act of July 27th, 1866. The suit is not one in which
there can be a final determination of the controversy, so far as it con
cerns him, without the presence of B., to whom the trust-deed was made.

APPEAL from the Circuit Court for the Middle District of
Tennessee; the case being thus:

The Code of Tennessee* enacts that every trustee to whom
property is couveyed in trust for any person, ¢ before enter-
ing upon the discharge of his duty shall give bond,” &c., for
the faithful discharge of his duties. But the act does not
declare that if he does not give the bonds he shall cease to
be trustee.

An act of Congress of July 27th, 1866,1 enacts as follows:

«If in any suit . . . in any State court against an alien, or by
a citizen of the State in which the suit is brought against a

* Section 1794. i 14 Stat. at Large, 306.
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citizen of another State ... a citizen of the State in which the
guit 18 brought is a defendant, &c., . . . or if the suit is one in
which there can be a final determination of the controversy, so far
as it concerns him, without the presence of the other defendants as
pirties in the cause, then, and in every such case, the alien de-
fendant, or the defendant who is a citizen of a State other than
that ir which the suit is bronght may, at any time before the
triai or final hearing of the cause, file a petition for the removal
of the cause as against him into the next Circuit Court of the
United States, . . . and it shall be thereupon the duty of the State
court to . . . proceed no further in the cause as against the defend-
ant so applying for its removal, . . . and the copies being entered,
&c., in such court of the United States, the cause shall there
proceed in the same manner as if it had been brought there by
original process against the defendant, who shall have so filed a
petition for its removal as above provided.”

This provision of the code and this act of Congress being
in force, one Gardner, a citizen of New York, but owning
land in Tennessee, conveyed it in trust (the deed of trust
being only another form of mortgage) to a certain Walker,
a citizen of Tennessee, to secure certain promissory notes, a
debt which he owed to Vassar, now deceased, and of whose
estate Brown, also a citizen of Tennessee, had become ad-
ministrator. Walker, as trustee, was authorized, upon de-
fault of payment of the debt, to take possession of the mort-
gaged premises and sell them, upon certain specified terms
and conditions.

In this state of things Brown, the administrator, and as
already said a citizen of Tenuessee, filed a bill of foreclosure
In a chancery court of Tennessee, against Gardner, the
debtor, and of New York, and Walker, the trustee, of the
same State with himself, for the foreclosure of the mortgage
or deed of trust executed by Gardner. The service on Gard-
ner was by publication.

The bill charged « that Walker had never given bond as
trustee of said trust, and had taken no steps to foreclose the
trust, and did not wish or intend to execufe the same; and
‘that the complainant had the right to have the trust closed
Ly a sale of the launds free from the equity of redemption,
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and have the proceeds applied, after the payment of all costs
incident to the foreclosure, to the satisfaction of his debts.”

The answer admitted what was here said as to Walker’s
not having qualified, &c.

An amended bill, alleging that all that was said about
Walker in the original bill was true, and affirming it, alleged
that the deed of trnst was written by Walker, and along
with the promissory notes which it secured signed, executed,
and acknowledged in his presence; that immediately, with
the notes, it was delivered to him, and that he received and
accepted the notes and deeds, and accepted the trust.

The State court graunted the motion and made the order
of removal, but the Circuit Court, being of the opinion that
Walker was a necessary party to the relief asked against
Gardner, refused to entertain jurisdiction and remauded the
cause, and from this, its action, Gardner took this appeal.

Mr. Edward Baxter, for the appellant :

The original bili makes it plain that Walker never accepted
the trust. Even in the amended bill the only facts set forth
as evidence of acceptance, are that the deed was written by
Walker, that it was signed, acknowledged, and executed by
the parties in his presence, and then and there delivered to
him, together with the notes secured by it, and that he ac-
cepted and received the same as trustee.

Now, a respectable text-writer, Mr. Burrill, says that ¢ the
acceptance must be actually signified by the assignee,” that
a mere ‘“delivery of the instrument without acceptance is
nugatory,” and that ¢ the mere taking the instrument into
his hands and retaining it amounts to nothing.”*

But conceding for the sake of argument that such acts
would amount to an acceptance under the common law, in
the absence of other circumstances appearing in this case,
we say that it does not under the Code of Tennessee. In
Bareroft v. Snodgrass,t the Supreme Court of Tennessee de-
cided that until the requirements of the statute are complied

* Burrill o1. Assignments (2d ed.), p. 305. + 1 Coldwell, 430.




Oct. 1874.] GARDNER ». Browx, 36

Argument aguinst the jurisdiction of the Circuit Jourt.

with, the party ‘“is not legally competent to act as trustee.”
It is plain, therefore, that Walker was not the trustee. He
did not hold the legal title. He was a useless party. In-
deed, he was no proper party at all. The ¢ final determi-
nation ”” of the cause did not require his presence.

Mr. Henry Cooper, contra :

The essential question is in some degree, one of fact; do
the pleadings show that Walker renouuced the trust; or that
under the code he became incapable of accepting the legal
title; or after having had it cast upon him, became subse-
quently divested of it, by his omission to give bond, &c.?

The case is this: The trustee was unwilling to comply
with the requirement of the code before proceeding to exe-
cute the trust, and the complainant was forced to file his
bill.  But the complainant does not aver that such failure or
refusal avoided the trust, or affected the title acquired by
the trustee under the deed. The allegation of the bill is,
that the trustee had not qualified as trustee, and did not in-
tend to do so. It does not say, nor intend to say, that the
trustee had uever acquired title to the trust property, nor
accepted the trust, and that the failure to qualify divested a
title already acquired under the deed. On the contrary, the
whole necessity, scope, object, and burden of the bill, is ex-
actly the reverse, and that a valid trust had been created by
the deed, and that the legal title vested in the trustee, who,
however, would not qualify so as to enable him to enter
upon the discharge of his duties and discharge them. The
Supreme Court of the State has, in effect, twice decided
that the failure of the trustee is merely a ground for his re-
moval, and does not affect the validity of the deed.*

We confine ourselves to the original bill, sufficiently clear,
without relying ou the amended one, still more specific.

It may be added that there is nothing in the Code of Ten-
hessee, or in the decisions of its courts, to take this case out
of the general rules, recognized in England and America,

* Vance v. Smith, 2 Heiskell, 343; Mills ». Haines, 8 Head, 835.
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touching trust deeds. No formal delivery of such a deel is
necessary, if the intention to accept sufficiently appears.*
And it is settled that the acceptance of the trustee, and of
the cestui que trust, will be presumed in the absence of
proof to the contrary.t And acceptance by the trustee will
be presumed, if he do not positively renounce, when notified
of the trust, even when not actually present, at the execu-
tion of the deed.}

In assuming, therefore, as the State court did, that no legal
title was in Walker, it was in plain error. The Circuit Court,
therefore, rightly refused to entertain the case. There can
be no ¢ final determination ” of the cause, upon the suppo-
sition that the complainant should be found entitled to relief,
unless the property in controversy can be sold under the
final decree, so as to give the purchasers a good title. But
this cannot be done without having the trustee before the
court.§

The CHIEF JUSTICE delivered the opinion of the court.

The order of the Circuit Court dismissing this cause and
remanding it to the State court is affirmed.

By the terms of the mortgage, a deed of trust, Walker,
as trustee, was authorized, upon default of payment of the
debt, to take possession of the mortgaged premises and sell
them upon certain specified terms and conditions. It is
claimed in the bill, that he had not gunalified himself under
the laws of Tennessee to act under this power, and the suit
was brought to foreclose the mortgage in chancery, without
reference to the special power of sale. Walker, the trustee,
was made codefendant with Gardner, the mortgagor, the ob-

* McEwen v. Troost, 1 Sneed, 186, 191, citing 4 Kent, 456, and Games v.
Stiles, 14 Peters, 326, 827; Martin ». Ramsey, 5 Humphrey, 850 ; Farrar v.
Bridges, Ib. 411, where the deed was held complete, although left in posses-
sion of the grantor.

+ Furman v. Fisher, 4 Coldwell, 626, 630; Farquharson v. McDonald, 2
Heiskell, 405, 418.

t Saunders ». Harris, 1 Head, 185, 206.

3 McRea v. Branch Bank of Alabama, 19 Howard, 376; Russell v. Clark,
7 Cranch, 68; see also Shields ». Barrow, 17 Howard, 139.
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ject oeing to reach the property in his hands as trustee, and
subject it, through the ordinary powers of a court of chan-
cery, to the payment of the debt it was given to secure.
The motion of Garduner, the mortgagor, to transfer the
cause, as to himself, to the Circuit Court, under the provis-
ions of the act of July 27th, 1866, could not be granted
unless there could be a final determination of the cause, so
far as it concerned him, without the presence of the other de-
fendant as a party. And we think that the Circuit Court was
right in its opinion that Walker was a necessary party to the
relief asked against Garduer, and in refusing to entertain
jurisdiction and in remanding the canse. The bill prayed a
foreclosure of the mortgage by a sale of tue land. This re-
quired the presence of the party holding the legal title. The
complainant had only the equitable title. Walker held the
legal title. The final determination of the controversy,
therefore, required his preseunce, and as the cause was not
removable as to him, under the authority of Coal Company
v. Blatchford,* it could not be removed as to Gardner alone.

OrDER OF THE CIRcUIT COURT AFFIRMED.

VANNEVAR v. BRYANT.

1. A suit in a State court against several defendants, in which the plaintiff
and certain of the defendants are citizers of the same State, and the
remaining defendants citizens of other States, cannot be removed to the
Circuit Court under the act of March 2d, 1867. The Case of the Sewing
Machines (18 Walluce, 553), affirmed.

2 Norif the plaintiff was a citizen of one State and the defendants all citi-
zens of one other State, could such removal be made where one trial has
been had and a motion for a new trial is yet pending and undisposed of.
To authorize n removal under the abovementioned act, the action must
at the time of the application for removal, be actually pending for trial.

ERROR to the Superior Court of Massachusetts; the case
being thus:

An act of Congress of March 2d, 1867, ““to amend”. a

* 11 Wallace, 172.
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prior act ‘‘for the removal of causes in certain cases from
State courts” (the act quoted supra, pp. 36, 27), enacts as
follows :

‘ Where a suit is pending in any State court in which there
18 a controversy between a citizen of the State in which the suit is
brought and a citizen of another State . . . such citizen of another
State, whether he be plaintiff or defendant, if he will file an affi-
davit, &c., . . . may at any time before the final hearing or trial of
the suit, file a petition for the removal of the suif into the next
Circuit Court of the United States, to be held in the district
where the suit is pending, &e., . . . and it shall, thereupon, be the
duty of the State court . . . to proceed no further in the suit.
And copies, &c., being entered in such court of the United States,
the suit shall there procecd in the same manner as if it had been
brought there by original process,” &e.

This statute being in force, Bryant sned Vaunnevar, and
seven other persons, owners of the steamboat Hastern Queen,
in the Superior Court of Massachusetts, to recover damages
for an unlawful assault upon him by their servants and agents
while he was a passenger on their boat from Boston to
Gardiner. The plaintiff and four of the defendants were
citizens of Massachusetts, but three of the defendants were
citizens of Maine, and one of Missouri. The defence was
joint. A trial was had by a jury, which resulted in a ver-
dict of $8000 against all the defendants. Thereupon all the
defendants joined in a motion to set aside the verdict and
for a new trial because the damages were excessive. Pend-
ing this motion and before judgment upou the verdict, the
three defendants who were citizens of Maine presented their
petition for the removal of the suit to the Cireuit Court of
the United States, and accompanied it with the necessary
affidavits and bond, under the above act of March 2d, 1867.
The court refused to allow the transter, and this refusal was
now assigned for error.

Mr. B. M. Morse, Jr., for the plaintiff in error; Mr. C. k.

Llrain, contra.
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The CHIEF JUSTICE delivered the opinion of the court.

In the case of the Sewing Machine Companies,* it was held
that an action upon a contract by a plaintift, who was a citi-
zen of the State in which the suit was brought, against two
defendants, who were citizens of other States, and a third
who was a citizen of the same State as the plaintiff, was not

‘removable to the Circuit Court under this act upon the pe-
tition of the two non-resident defendants. Without consid-
ering the question whether, in an action of tort by a resident
plaintiff, a non-resident defendant can, at a proper stage of
the proceedings and upou proper showing, remove the cause
as against himself, to the Circuit Court, under the act of
27th July, 1866, we are clearly of the opinion that this case
comes within the principle settled in that of the Sewing Ma-
chine Companies. The petition was filed under the act of
1867, for a removal of the suit, and not, under the act of
1866, for its removal as against the non-resident defendants.

The transfer was also properly refused for another reason.
The act authorizes the petition for removal to be filed «at
any time before the final hearing or trial of the sait.” The
hearing or trial, here referred to, is the examination of the
facts in issue. Hearing applies to suits in chancery and
trial to actions at law. In Insurance Company v. Dunn,t it
was held, that after a motion for a new trial had been granted,
a removal might be had. But after one trial the right to a
second must be perfected before a demand for the transfer
can properly be made. Every trial of a cause ig final until,
in some form, it has been vacated. Causes cannot be re-
moved to the Circuit Court for a review of the action of the
State court, but only for trial. The Circuit Court cannot,
after one trial in a State court, determine whether there
shull be another. That is for the State court. To authorize
the removal, the action must, at the time of the application,
be actually pending for trial. Such was not the case here.

JUDGMENT AFFIRMED.

* 18 Wallace, 553.
t 14 Stat. at Large, 306. See the act, supra, p. 86.—REep.
1 19 Walluce, 214.
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SCHULENBERG ET AL. v. HHARRIMAN.

1. On the 8d of June, 1856, Congress passed an act entitled *“ An act grant-
ing public lands to the State of Wisconsin to aid in the construction of
railroads in said State.’” That act grants to the State for the purpose
of aiding in the construction of a railroad between certain specified
points every alternate scction of land, designated by an odd number, for
six sections in width on each side of the road. The language of the first
section of the act is, ¢ that there be, and is hereby, granted to the State
of Wisconsin,”” the lands specified. The third section declares ¢ that
the said lands Zereby granted to said State shall be subject to the disposal
of the legislature thereof;”’ and the fourth section provides in what
manner sales shall be made, and enacts that if the road be not com-
pleted within ten years, ¢ no further sales shall be made, and the lands
unsold shall revert to the United States.” The State accepted the grant
thus made, and assumed the execution of the trust. The route of the
road was surveyed, and a map of its location was filed in the land office
at Washington. The adjoining odd sections within the prescribed
limits were then withdrawn from sale by the proper officers of the gov-
ernment and certified lists thereof, approved by the Secretary of the In-
terior, were delivered to the State. Subsequently, on the 5th of May,
1864, Congress passed another act on the same subject, entitled * An act
granting lands to aid in the construction of certain railroads in the State
of Wisconsin.”” By its first section additional land is granted to the
State upon the same terms and conditions as those contained in the pre-
vious act, for the purpose of aiding in the construction of the road be-
tween certain of the points designated in the act of 1856, and the last
act extends the time for completing the road for five years. This road
has never been constructed, nor any part of it, and the time for its con-
struction has not been extended since the act of 1864. Nor has Congress
passed any act, nor have any judicial proceedings been taken to enforce
a forfeiture of the grants for failure to comstruct the road within the
period prescribed. Held :

1st. That the act of June 3d, 1856, and the first section of the act of May
5th, 1864, are grants in presenti, and passed the title to the odd sections
designated to be afterwards located ; when the route was fixed their
location became certain, and the title, which was previously imperfect,
acquired precision and became attached to the land ;

2d. That thelands granted have not reverted to the United States, ulthou.gh
the road was not constructed within the period preseribed, no action
having been taken either by legislation or judicial proceedings to en-
force a forfeiture of the grants.

2. Unless there are clauses in a statute restraining the operation of words of
present grant, these must be taken in their natural sense to import an
immediate transfer of title, although subsequent proceedings may be
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required to give precision to that title and uattach it to specific tracts.

No individual can call in question the validity of the proceedings by
which precision is thus given to the title where the United States are
satisfied with them.

3. The provision in the act of 1856 that all lands remaining unsold after ten
years shall revert to the United States, if the roud be not then com-
pleted, is & condition subsequent, being in effect « provision that the
grant to the extent of the lands unsold shall be void if the werk desig-
nated be not done within that period.

4. No one can take advantage of the non-performance of a condition subse-
quent annexed to an estate in fee, but the grantor or his heirs or sue-
cessors, and if they do not see fit to assert their right to enforce a for-
feiture on that ground, the title remains unimpaired in the grantee. The
rule equally obtains where the grant upon condition proceeds from the
government,

5 The munner in which the reserved right of the grantor for breach of the

condition must be asserted so as to restore the estate depends upon the
character of the grant. If it be a private grant, that right must be
asserted by entry, or its equivalent. If the grant be a public one, the
right must be asserted by judicial proceedings authorized by law, or
there must be some legislative assertion of ownership of the property
for breach of the condition, such as an act dirceting the possession and
appropriation of the property, or that it be offered for sale or settlement.
6. Where the title to land remains in the State, timber cut upon the land
belongs to the State. W hilst the timber is standing it constitutes a part
of the realty ; being severed from the soil its charncter is changed ; it
becomes personalty, but its title is not affected ; it continues as previously
the property of the owner of the land, and can be pursued wherever it is
carried. All the remedies are open to the owner which the law affords in
other cases of the wrongful removal or conversion of personal property.

7. Where logs cut from the lands of the Siate without license have been
intermingled with logs cut from other lands, so as not to be distinguish-
able, the State is entitled, under the luw of Minnesota, to replevy an
equal amount from the whole mass. The remedy afforded by the law
of Minnesota in such case held to be just in its operation and less severe
than that which the common law would authorize.

- Where, in an action of replevin, the complaint alleges property and right
of possession in the plaintiffs, und the answer traverses directly these
allegations, under the issue thus formed any evidence is admissible on
the part of the defendant which goes to show that the plaintiffs have

.neither property nor right ot possession. Evidence of title in a stranger
13 admissible.

BrRroR to the Cireuit Court lor the District of Minnesota.

(8] . - -
Schulenberg and others brought replevin against Harri-
Wan for the possession of certain personal property, consist-
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ing of over sixteen hundred thousand feet of pine saw-logs,
claimed by them, and alleged to be unlawfully detained from
them by the defendant. The logs thus claimed were cut on
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lands embraced in an act of Congress approved June 3d,
1856, entitled ¢ An act granting public lauds to the State of
Wisconsin to aid in the construction of railroads in said
State.””* That act declares in its first section * that there be,
and is hereby, granted to the State of Wisconsiu, for the pur-
pose of aiding in the construction of a railroad from Madi-
son or Columbus by the way of Portage City to the St.
Croix River or lake, between townships twenty-five and
thirty-one, and from thence to the west end of Lake Superior
and to Bayfield, . . . every alternate section of land desig-
nated by odd numbers for six sections in width, on each side
of the road,” . . . and “that the land hereby granted shall

* 11 Stat. at Large, 20.
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be exclusively applied in the construction of the railroad
for which it is granted and selected, and to no other pur-
pose whatsoever.” . . . In its third section the act provides
“that the sald lauds hereby granted to said 8tate shall be
subject o the disposal of the legislature thereof for the pur-
poses aforesaid and no other.” And iu its fourth section,
that the lands ¢“shall be disposed of by said State only in
the manner following, that is to say, a quantity of land not
exceeding one hundred and twenty sections, and included
within a continuous length of twenty miles of road, may be
sold; and when the governor of said State shall certify to the
Secretary of the Interior that any twenty continuous miles
of said road are completed, then another like quantity of
land hereby granted may be sold, and so ou from time to
time until said road is completed, and if said road is not com-
pleted within ten years no further sales shall be made, and the lands
unsold shall revert to the United States.”

The State of Wisconsin, by act of its legislature, accepted
the grant thus made, and assumed the execuation of the trust.
The route of the road was surveyed, and a map of its loca-
tion was filed in the land office at Washington. The adjoin-
ing odd sections within the prescribed limits were then
withdrawn from sale by the proper officers of the govern-
ment, and certified lists thereof, approved by the Secretary
of the Interior, were delivered to the State.

Subsequently, on the 5th of May, 1864, Congress passed
another act on the same subject, entitled « An act granting
lands to aid in the comstruction of certain railroads in the
State of Wisconsin.”* By its first section additional land
Was granted to the State upon the same terms aud condi-
Pions contained in the previous act, for the purpose of aiding
W the construction of a railroad from a point on the St.
Croix River or lake, between townships twenty-five and
thirty-one, to the west end of Luke Superior, and from some
point on the line of said railroad, to be selected by the State,
to Bayfield, and the time for the completion of the road, as

* 13 Stat. at Large, 66.
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mentioned in the previous act, was extended for the period
of five years from the passage of the last act. The State,
through its legislature, accepted this grant also.

There were®also some other grants made by the act for
other railroads.

The road here mentioned, and which is a part of the road
designated in the act of 1856, hus never been constructed,
nor has any part of it been constructed, and Congress has
not passed any act since 1864 extending the time for its con-
struction. Nor has Congress passed any act, nor have any
judicial proceedings been taken by any branch of the gov-
ernnient to enforce a forfeiture of the grants for failure to
construct the road within the period prescribed.

The complaint in the case alleged property and right of
possession in the plaintiffs. The answer among other mat-
ters traversed these allegations.

It was stipulated by the parties that the plaintiffs were in
the quiet and peaceable possession of the logs at the time
of their seizure by the defendant, and that such possession
should be conclusive evidence of title in the plaintifts against
evidence of title in a stranger, unless the defendant should
connect himself with such title by agency or authority in
himself, and that the seizure of the property by the defend-
ant was, so far as the manuner of making the same was con-
cerned, valid and legal in all respects, as though made under
and by virtue of legal process, the evident object of the
stipulation being to test the right of the parties to the prop-
erty independent of the manner of its seizure.

By an act of the legislature of Wisconsin of March 3d,
1869, the governor of the State was authorized to appoint
competent persons as agents of the State, whose duty it was
made to preserve and protect the timber growing upon the
lands granted by the acts of Congress, and to take into pos-
session on behalf of the State any logs and timber which
might be cut on or carried away from those premises with-
out lawful authority, wherever the same might be.

The evidence showed that defendant was appointed agent
of the State under this act, and that as such agent he seized
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the logs for which the preseut action was brought; that the
logs were, during the years 1870 and 1871, floated from the
places where they were cut down the river St. Croix into a
boom at Stillwater, in the State of Minuesota, and were
there intermingled with other logs of similar character and
marks belonging to the plaintiffs, so that the particular logs
cut on the lands granted to the State could not be distin-
guished from logs cut on other lands; that the boom from
which the defendant seized the logs in suit was two and a
hat. miles long, and from oue to three-fourths of a mile
wide, a..d contained about three hundred millions of feet of
pine logs; that the defendant before the seizure demanded
of the plaintiffs the logs cut on the lands granted, and the
plaintitls refused to deliver them.

The defendant contended in support of the seizure and of
his right to the possession of the property—

1st. That the act of Congress of June 8d, 1856, and the
first section of the uct of May 5th, 1864, passed the legal title
to the lunds designated therein to the State ot Wisconsin in
trast for the construction of the railroad mentioned.

2d. That the lands designated have not reverted to the
United States, although the road was not constructed within
the period prescribed, no judicial proceedings nor any act
on the part of the government having been taken to forfeit
the grants.

3d. That the legal title to the lands being in the State, it
was the owner ot the logs cut thereon, and could authorize
the defendant as its agent to tuke possession of them wher-
ever found; and,

4th. That under the law of Minnesota, the plaintifts having
mingled the logs cat by them on the lands of the State with
other logs belonging to them, so that the two classes could
not be distinguished, the defendant had a right, atter demand
upon the plaintifts, to take trom the mass a quantity of logs
€qual to those which were cut on the lands of the State.

The plaintitfs controverted these several positious, and
contended besides that under the stipulation or the parties
and the pleadings in the case, no proof of title in the State

VOL. XXI1, 4
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was admissible; and that if the acts of Congress vested a
title in the State that title was transferred by the nineteenth
gection of an act of its legislature, passed March 10th, 1869,
to the St. Croix and Superior Railroad Company, a corpo-
ration then created for the purpose of constructing the rail-
roads designated in those acts. That section was as follows:

“ For the purpose of aiding in the construction of the railway
hereby incorporated, the State of Wisconsin hereby transfers
unto said company all the rights, title, interest, and estate, legal
or equitable, now owned by the State in the lands heretofore
conditionally granted to the St. Croix and Superior Railroad
Company, for the construction of a railroad and branches; and
. . . does further grant, transfer, and convey unto the said rail-
way company . . . the possession, right, title, interest, and
estate which the said State of Wisconsin may now have or shall
bereafter acquire of, in, or to any lands, through gift, grant, or
transfer from the United States, or by any act of the Congress
of the United States, amending ‘ An act granting a portion of
the public lands to the State of Wisconsin to aid in the construc-
tion of a railroad, approved June 3d, 1856, and the act or acts
amendatory thereof, or by any future acts of the Congress of
the United States granting lands to the State of Wisconsin, so
far as the same may apply to, and in the constraction of, a rail-
road from Bayfield, in the county of Bayfield, in a southwesterly
direction, to the intersection of the main line of the Northern
Wisconsin Railway, from the lake or river St. Croix to Superior,
to have and to hold such lands, and the use, possession, and fee
in the same, upon the express condition to construct the herein
described railway within the several terms and spaces of time
set forth and specified in the next preceding section of this act;
and upon the construction and completion of every twenty miles of
said railway the said company shall acquire the fee simple absolute
in and to all that portion of lands granted to this State in any of the
ways hereinbefore described by the Congress of the United States,
appertaining to that portion of the railway so constructed and com-

pleted.”

The following provisious of law are in force in Minnesota,
and were in force when the logs in suit were geized by the
deferdant :
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“SecrioN 2. In cases where logs or timber bearing the same
mark, but belonging to different owners in severalty, have, with-
out fault of any of them, become so intermingled that the par-
ticular or identical logs or timber belonging to each cannot be
designated. either of such owners may. upon a failure of any
one of them, having possession, to make a just division thereof,
after demand, bring and maintain against such one in possession
an action to recover his proportionate share of said logs or tim-
ber, and in such action he may claim and have the immediate
delivery of such quantity ot said logs or timber as shall equal
his said share, in like manner and with like force and effect ax
though such quantity embraced his identical logs and timber
and no other.” *

The court below being of opinion in favor of the defend-
aut, on the different points raised, he obtained judgment
that he recover possession of the property which had been
replevied from him after his seizure of the-same, or the sum
of $16,809, their value and costs. To reverse this judgment
the plaintiffs brought the case here on writ of error.

Mr. E. C. Palmer, for the plaintiff in error :

L. Under the pleadings and stipulation evidence of title in the
State was inadmissible.t

When the defendant in replevin claims a return of the
property replevied, he occupies, as to his own title or claim,
the position of a plaintift.f His answer, therefore, should
set up the same facts substantially which would be required
in a complaint,

IL. The court below improperly held that the legal title to the
lands embraced in the acts of Congress of June 3d, 1856, and
May 5th, 1864, still remained in the State of Wisconsin.

1. The acts of Congress did not constitute a grant in pre-

* Chapter 59, General Laws of Minnesota, approved March 1st, 1865.

T Anstice v. Holmes, 3 Denio, 244; Harrison v. McIntosh, 1 Johnson, 380;
Rogers v, Arnold, 12 Wendell, 30; Prosser et al. v. Woodward, 21 Id. 205;
3 Chitty’s P]eadings, 1044, title ¢« Replevin;” General Statutes of Minne.
sota, ch. 66, 24 79, 113; Coit . Waples et al., 1 Minnesota, 134 ; Fuley »
Quirk, 9 Td. 194.

} General Statutes of Minnesota, ch. 66, title viii, and sec. 119,
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senti. The State acquired under them only a permissive
right to dispose of said lands, for a defined purpose, upon
complying with certain conditions named in the acts, and
acquired no title of any degree in the lands. It was not upon
the theory that this proposed road was a State need that
this appropriation of the national resources was made, but
upon the theory that it was a national need. It is true the
State of Wiscousin was interested in the results of the im-
provement, but the national policy of making internal im-
provements would forbid her to assert that she was more
than the local agent of the Federal government in carrying
out the object of this appropriation. The purpose and end
of the grant do not require the constraction that the State
takes the legal title in presenti, by virtue of the acts. It
must be presumed that Congress in passing the acts consid-
ered that the general good would be best subserved by such
application of a portion of the public lands, and so made
provisions, through the agency of the States and their repre-
sentatives, the railroad companies, to dispense, as the im-
provements go on, the fund provided to further such object.

2. Tt is a general rale that all public grants are to be cou-
strued strictly and in favor of the public, and that nothing
passes but what is granted in clear and explicit terms.*

3. That the acts of Congress were not per se a grant in
presenti to the State of all the lands therein described, and
that a present right, estate, and interest in the same, did not
pass by the terms of the acts, is settled by the case in this
court of Rice v. Railroad Company.t There the matter is
considered in the interpretation of the grant made by Con-
gress on the 29th of June, 1854, to the Territory of Minne-
sota; a grant, so far as the present question is concerned,
identical with this one.

* Rice v. Railroad Company, 1 Black, 380; Mills et al. ». St. Clair County,
8 Howard, 581 ; Richmond Railroad ». The Louisa Ruilroad, 18 Id. 81; Com-
monwealth ». The Erie, &c., Ruilroad Co., 27 Pennsylvania State, 339 ; Du-
buque, &c., Railroad ». Litchfield, 28 Howard, 66-88; United States v. Ar
redondo, 6 Peters, 691.

+ 1 Black, 876,
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IIL. If the title passed to the State by the said acts, such title
reverted to the United Slates, no part of the road having been built
at the expiration of the period limited in the grant.*

Here was a grant or appropriation of part of the public
domain for a defined purpose upon condition that such pur-
pose should be accomplished within a time limited. It was
founded upon no consideration unless the road in aid of
which the appropriation was made should be built. The
lands could not be sold until certain defined portions of the
road should be constructed and due proof thereof made to
the Secretary of the Interior. At the expiration of the time
limited, all lands not patented were to revert to the United
States.

The court below held that such lands did not ipso facto re-
vert to the United States by mere failure to build the road
within the period prescribed by the act of Congress; and
that to effect the forfeiture some act on the part of the Gen-
eral government evincing an intention to take advantage of
such failure is essential.

This position is met in Rice v. Railroad Company, already
cited. The court there says:

“ Neither of the sections . . . contain any words which neces-
sarily and absolutely vest in the Territory any beneficial interest
in the thing granted. Undoubtedly the words employed are
sufficient to have that effect, and if not limited or restricted by
the context or other parts of the act, they would properly re-
ceive that construction, but the word grant is not a technical
word, like the word enfeoff, and although if used broadly with-
out limitation or restriction, it would carry an estate or interest
in the thing granted, still it may be used in a more restricted
sense, and be so limited that the grantee will take but a mere
naked trust or power to dispose of the thing granted and to ap-

ply the proceeds arising out of it to the use and benefit of the
grantor ”

; * Rice v. Railroad Co., 1 Black, 881 ; United States ». Wiggins, 14 Peters,
834; Buyck » United States, 15 Id 215; O’Hara et al. v. United States, Ib

235; Glenn v. United States, 13 Howard, 250; Kennedv et al. ». Heirs of
McCartney, 4 Porter, 141,
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Indeed, public policy demands that the government should
not be required to tuke any step in order to place lands em-
braced in such public acts, as are now under consideration,
in their former condition, at the precise time provided in
the act. To require a judicial declaration of forfeiture would
clog the tree disposition ot the public lands, which the gov-
ernment ought at all times to be able to exercise in further-
ance of the public interests. And it is not clear how or
where such proceeding could be instituted, or who would be
necessary parties thereto. An act of Congress, or an order
of the Land Department, or Secretary of the Interior, could
not conclude any one or divest title previously vested.

The rule as sometimes applied to private grants rests upon
the principle that such grants carry the fee of the land, and
the right ot actual occupancy for such purposes as the gran-
tee desires to effect, subject however to certain conditions,
which, it unperformed, may operate as a defeasance,'pro-
vided the grantor shall re-enter for condition broken; that
the title or interest ot the grantee is an estate which can be
incumbered or transterred by deed, like other real property,
and cannot be diverted except by judicial proceedings insti-
tuted for that purpose.

Under the act of 1864 no land could be sold until twenty
miles were constructed, and then only those sections which
were coterminous with the constructed line, not by the
State, but by the companies. No road can be constructed
after ten years under the first act, nor after five years from
May 5th, 1864, under the second. Under this act the State
possesses no disposing power over the lands by sale or con-
veyance. Unless, therefore, the State can create or desig-
nate certain railroad corporations to receive the grant, there
can occur no contingency in which the State would have any
duty to perform or any right or power in the premises.
Suck case, irrespective of the question of legal title, bears
no analogy to a private grant, where the estate and power
of the grautee are as ample, in the beginning and until re-
entry or forfeiture judicially declared, as if the grant con-
tained no conditions whatever.
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IV. If the State acquired tille by the acts of Congress, that title
passed under the legislation of the State, in 1869, lo a corporation
incorporated to construct the roads.

The nineteenth seetion of the act of March 10th, 1869,
{quoted supra, p. 50), was a present grant of the interest of
the State.  The State after this had no power to protect the
land from trespassers or to seize the timber cut.

V. The defendant could not lawfully seize the logs in contro-
versy, because they could not be identified as the logs cut on the
lands of the State.

The statute of Minnesota has no relation to the action of
replevin, and cannot avail the defendant herein, whatever
effect it would have upon the measure of damages in an
action of trover. At common law the rule is without ex-
ception in replevin that the property must be identified, or
the action will sot lie,

Messrs. 1. C. Sloan, B. J. Stevens, and J. C. Spooner, contra :

L. Under the pleadings it was competent for the defendant
to prove title in a stranger, and in that way to defeat the
plaintiffs.* Such proof went directly to meet a material alle-
gation of the plaintiffs. Proving title in the State of Wiscon-
sin, “a stranger”” would, indeed, under the stipulation, have
been insufficient; but when after proving the acceptance by
the State of the grants, sufficient evidence was given that
the defendant had been the agent of the State for the pres-
ervation and protection of the timber growing on the lands
embraced in the grants, and that he had authority to so pro-
tect them; that his seizure and possession of the logs in con-
troversy were as such agent, and under the authority given
him by the State of Wisconsin, pursuant to its laws, it
“connected the defendant with sueh title by competent evi-
dence of authority or agency in himself.” The evidence
was thus competent under the pleadings, material to the

isf‘u‘%, strictly proper in itself, and in literal fulfilment of the
stipulation,

* Dermott v. Wallach, 1 Black, 96.
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TI. That the acts of Congress vested an estate in presenti,
is proved by Rutherford v. Greene’s Heirs* Lessieur v. Price,t
and by other cases.]

In Rice v. Railroad Company, the act which it was said
made the grant, unlike the act of 1856, which made the grant
here, in terms provided that the title should ot vest until the
road, or portions thereof, were built. That grant was re-
pealed by Congress before any disposition of it became opera-
tive, and 1t was held by a majority of this court that the act
vested in the Territory ‘““a mere naked trust or power to
dispose of the lands in the manner therein specitied,” aud
until the power was in fact executed was the subject of re-
peal, but that if the clause providing that the title should
not vest, &c., had been omitted, it would have been similar
to the grant counsidered in Lessieur v. Price, and been “a
present gront.” The case is plainly distinguishable from ours,
and in fact accords with the judgment below.

ITL. It is argued in effect that the words in the act, ¢ shall
revert to the United States,” were intended as a declara-
tion of forfeiture in advance. But until forfeiture has been
incurred, it is not competent for the legislature to declare it;
becaunse the legislature cannot know in advauce whether or
not it may not wish to waive the forfeiture. The words are
merely definitive of the condition, for the non-performance
of which the legislature may thereafter declare a forfeiture,
and are to be construed in connection with the whole act,
and in the light of the objeets to be accomplished thereby.

In the case of United States v. Repentigny,§ the correspond-
ing words were, “and that in default thereof, the same shall
be reunited to his Majesty’s domain;” words equally im-
perative with those of the act in question, and yet they were
held not to be a declaration of forfeiture, but as definitive
of the condition merely.

* 2 Wheaton, 196. + 12 Howard, 69

{ United States v. Percheman, 7 Peters, 51; Mitchel ». United States, 8
1d. 711; United States ». Brooks, 10 Howard, 442; Ladiga v. Roland, 2
Id. 581.

¢ 6 Wallace, 267.
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Even where the condition provides that the estate shall be
void on non-performance, the estate is not defeated without
some act or declaration of the grantor.* This is one of the
most ancient principles of the common law assumed as set-
tled in cases reported as far back as Leonard, Sir Francis
Moore, Plowden, Coke, and Croke, vouching the Year
Books, and affirmed by many modern decisions.f In the
case of an individual it is by entry; iv the case of the gov-
ernment by office found.

As Congress is the grantor in the case at bar, and has
sole anthority to dispose ot the public domain by grant,
Congress alone can declare the intention to enforce the for-
feiture. As held by the court in Uniled States v. Repentigny,
supra, an act of Congress is an equivalent for office found.
The election to waive the forfeiture or to enforce it rests
with Congress. It is a question of intention; and no de-
partment of the government, either the executive or judicial,
can know what the pleasure of Congress may be, and can-
not, therefore, treat the title to the lands as revested until
Congress has declared its intention in that regard.

This court will take judicial notice of the proceedings of
Congress, and, therefore, we refer to the facts that on two
or more occasions Congress has refused to declare and en-
force the forfeiture of the grant in question; that bills having
passed the House were rejected in the Senate, showing an

* Sneed v. Ward, 5 Dana, 187; Cross ». Coleman, 6 Dana, 446.

T Sir Moyle Finch’s Case, 2 Leonard, 143 ; Same Case, Moore, 296; Willion
v. Berkley, 1 Plowden, 229; Sir George Reynel’s Case, 9 Reports, 96, b;
Parslow ». Corn, Croke Eliz. 855.

1 Railroad Company ». Smith, 9 Wallace, 95; Hornsorc v. United States,
10 Id. 224; Marwick v. Andrews, 25 Maine, 525; Guild ». Richards, 16
G_m)’l 309; United States v. Repentigny, 5 Wallace, 267; Fairfax’s De-
Visee v. Hunter’s Lessee, 7 Cranch, 631; Smith v». Maryland, 6 1d. 286
Ll.ttle v. Watson, 82 Maine, 214; People v. Brown, 1 Caines’s Reports, 416;
Nicoll ». New York and Erie Railroad Co., 12 New Yok, 121; Osgood
v. Abbott, 58 Maine, 78; Sneed ». Ward, 5 Dana, 187; Cross v». Coleman, 6
1d. 446; Towle ». Smith, 2 Robertson’s New York, 489; Duncun v. Beard,
6 South Caroling (2 Nott & McCord), 405; Wilbur v. Tobey, 16 Pickering,

1775 Thompson ». Bright 1 Cushing, 428; Fremont v. United States, 17
Howard, 560.
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intention on the part of Congress to waive a forfeiture, if
one has iu fact been incurred. '

We may also refer to the fact that more than two-thirds
of the line of railroad authorized by the act of June 8d, 1856,
has been counstructed is recognized and shown by various
acts of Congress.

Conditions subsequent are not favored in law, and are
construed strietly.*

IV. The act of the legislature of Wisconsin of March
10th, 1869, did not transfer the title to the lands from the
State to the railroad company in the way alleged by oppos-
ing counsel.

1. The State could only dispose of the lands in the man-
ner provided by the act of Congress of June 3d, 1856, that
18, as fast as the railroad was constructed. It was thus a
trustee, with power of disposal limited by the act creating
the trust.

2. The concluding terms of section nineteen (italicized
supra, p. 50), are to be construed with that earlier portion
of the section (which might be sufficient in form to convey
a present title) and modifies and limits its operation. The
specific declaration as to the time when the title in fee should
vest, is equivalenit to a provision that the fee shall not vest
except as the road is constructed.

V. The last point made by opposing counsel is answered
by the statute of Minnesota, whose words are too plain to be
misconstrued.

Mr. Justice FIELD, after stating the facts of the case, de-
livered the opinion ot the court, as follows:

The position of the plaintiffs, that under the stipulation
of the parties and the pleadings no proof of title in the State
to the logs in controversy was admissible, cannot be sus-
tained. The complaint alleges property and right of pos-

* United States v. Repentigny, 56 Wallace, 267; Emerson v. Simpson, 13
New Hampshire, 475; Hooper ». Cummings, 45 Maine, 359.
t+ Rice v. Railroad, 1 Biack, 358.
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session in the plaintifis; the answer traverses directly these
allegations, and under the issue thus formed any evidence
was admissible on the part of the defendant which went to
show that the plaintiffs had neither property nor right of
possession. Evidence of title in the State would meet di-
rectly the averment, upon proof of which the plaintiffs could
alone recover; and the stipulation was evidently framed
upon the supposition that title in the State—for there was
no other stranger—would be offered, and it provided for
the inconclusiveness of the evidence against the possession
of the plaintiffs unless the defendant connected himself with
that title. The admitted quiet and peaceable possession of
the property by the plaintiffs at the time of the seizure was
primd facie evidence of title, and threw the burden upon the
defendant of establishing the contrary.

The position that if the acts of Congress vested in the
State a title to the lands designated, that title was trans-
ferred by the act of its legislature, passed March 10th, 1869,
is equally untenable. The State by the terms of the grants
from Congress possessed no authority to dispose of the lands
beyond one hundred and twenty sections, except as the road,
in aid of which the grants were made, was constructed. The
company named in the act never constructed any portion of
such road, and there is no evidence that the State ever ex-
ercised the power to sell the one hundred and twenty sec-
tions authorized in advance of such construction. The acts
of Congress made it a condition precedent to the conveyance
hy the State of any other lands, that the road should be con-
structed in sections of not less than twenty consecutive miles
each. No conveyance in violation of the terms of those acts,
the road not having been constructed, could pass any title
to the company.

Besides, it is evident, notwithstanding the words of trans-
fer to the company contained in the first part of the nine-
teenth section of the act of the State, that it was not the -
tention of the State that the title should pass except upon
the construction of the road. Its concluding language is
that “ apon the construction and completion of every twenty
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miles of said railway the said company shall acquire the fee
simple absolute in and to all that portion of the land
granted” to the State appertaining to the portion of the
railway so constructed and completed.

We proceed, therefore, to the consideration of the several
grounds upon which the defendant justifies his seizure of
the logs in controversy, and claims a return of them to him.

1. That the act of Congress of June 3d, 1856, passed a
present interest in the lands designated there can be no
doubt. The language used imports a present grant and ad-
mits of no other meaning. The language of the first section
is, “ that there be, and is hereby, granted to the State of Wis-
consin” the lands specitied. The third section declares
“that the said lands hereby granted to said State shall be sab-
ject to the disposal of the legislature thereof;” and the fourth
section provides in what manner sales shall be made, and
enacts that if the road be not completed within ten years
“no further sales shall be made, and the lands unsold shall
revert to the United States.” The power of disposal and the
provision for the lands reverting both imply what the first
section in terms declares, that a grant is made, that is, that
the title is transferred to the State. It is true that the route
of the railroad, for the construction of which the grant was
made, was yet to be designated, and until such designation
the title did not attach to any specific tracts of land. The
title passed to the sections, to be afterwards located ; when
the route was fixed their location became certain, and the
title, which was previously imperfect, acquired precision and
became attached to the land.

In the case of Rutherford v. Greene’s Heirs, reported in the
second of Wheaton, a similar construction was given by this
court to an act of North Carolina, passed in 1782, which
provided that twenty-five thousand acres of land should k')e
allotted and given to General Greene and his heirs within
the limits of a tract reserved for the use of the army, to be
laid off by commissioners appointed for that purpose. The
commissioners pursuant to the directions of the act allotted
‘he twenty-five thousand acres and caused the quantity to be
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surveyed aud the survey to be returned to the proper office,
and the questions raised in the case related to the validity
ot the title of General Greene, and the date at which it com-
menced. The coart held that the general gift of twenty-five
thousand acres lying in the territory reserved became by
the survey a particular gift of the quantity contained in the
sarvey, and concluded an extended examination of the title
by stating that it was the clear and unanimous opinien of
the court, that the act of 1782 vested a title in General
Greene to the twenty-five thousand acres to be laid off within
the bounds designated, and that the survey made in pursu-
ance of the act gave precision to that title and attached it to
the land surveyed.

Ou the 6th of March, 1820, Congress passed an act for the
admission of Missouri into the Union, and among other reg-
ulations to aid the new State, enacted, “ that four entire sec-
tions of land be and the same are hereby granted to said
State for the purpose of fixing the seat of government
thereon, which said sections shall, under the direction of
the legislature of said State, be located as near as may be in
one body, at any time, in such townships and ranges as the
legislature aforesaid may select, on any of the public lands
ot the United States.” 1In Lessieur v. Price, reported in the
twelfth of Howard, the operation of this act was considered ;
and the court said :

“The land was granted by the act of 1820; it was a present
grant, wanting identity to make it perfect; and the legisla-
ture was vested with full power to select and locate the land :
and we need only here say, what was substantially said by
this court in the case of Rutherford v. Greene’s Heirs, that the
act of 1820 vested a title in the State of Missouri of four
sections; and that the selection made by the State legisla-
tu.re pursuant to the act of Congress, and the notice given
of such location to the surveyor-general and tire register of
tfxe local district where the land lay, gave precision to the
fitle, and attached to it the land selected. The United States

aSSeI.lth to this mode of pmceeding; nor can an individna/
eall it in question,”
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Numerous other decisions might be cited to the same pur-
port. They establish the conclusion that unless there are
other clauses in a statute restraining the operation of words
of present grant, these must be taken in their natural sense
to import an immediate transfer of title, although subsequent
proceedings may be required to give precision to that title
and attach it to specific tracts. No individual can call in
question the validity of the proceedings by which precision
is thus given to the title where the United States are satisfied
with them.

The rules applicable to private transactions, which regard
grants of future application—of lands to be afterwards des-
ignated—as mere contracts to convey, and not as actual cou-
veyances, are founded upon the common law, which requires
the possibility of present identification of property to the
validity of its transfer. A legislative grant operates as a
law as well as a transfer of the property, and has such force
as the intent of the legislature requires.

The case of Rice v. Railroad Company, reported in the first
of Black, does not conflict with these views. The words of
present grant in the first section of the act there under con-
sideration were restrained by a provision in a subsequent
section declaring that the title should not vest in the Terri-
tory of Minnesota until the road or portions of it were built.

The grant of additional land by the first section of the act
of Congress of 1864 is similar in its langnage and is subject
to the same terms and conditions as the grant by the act of
1856. With the other grants, made by the act of 1864, we
are not concerned in the present case.

2. The provision in the act of Congréss of 1856, that all
lands remaining unsold after ten years shall revert to the
United States, if the road be not then completed, is no more
than a provision that the grant shall be void if a condition
subsequent be not performed. In Sheppard’s Touchstone it
is said: “If the words in the close or conclusion of a con-
dition be thus: that the land shall return to the enfeoffor,
&c., or that he shall take it again and turn it to his own
profit, or that the land shall revert, or that the feoffor shall
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recipere the land, these are, either of them, good words in a
condition to give a re-entry—as good as the word ¢ re-enter’
—and by these words the estate will be made conditional.”’*
The prohibition against further sales, it the road be not
completed within the period prescribed, adds nothing to the
force of the provision. A cessation of sales in that event is
implied in the condition that the lands shall then revert; if
the condition be not enforced the power to sell continues as
before its breach, limited only by the objects of the grant,
and the manner of sale preseribed in the act.

And it is settled law that no one can take advantage of
the non-performance of a condition subsequent annexed to
an estate in fee, but the grantor or his heirs, or the successors
of the grantor if the grant proceed from an artificial person;
and if they do not see fit to assert their right to enforce a
forfeiture on that ground, the title remains unimpaired in
the grantee. The authorities on this point, with hardly an
exception, are all one way from the Year Books down. And
the same doctrine obtains where the grant upon condition
proceeds from the government; no individual can assail the
title it has conveyed on the ground that the grantee has
failed to perform the conditions annexed.t

In what manner the reserved right of the grantor for
breach of the condition must be asserted so as to restore the
estate depends upon the character of the grant. If it be a
private grant, that right must be asserted by entry or its
equivalent. If the grant be a public one it must be asserted
by judicial proceedings authorized by law, the equivalent
of an inquest of office at common law, finding the fact of
forfeiture and adjudging the restoration of the estate on
that ground, or there must be some legislative assertion of
owuership of the property for breach ot the condition, such

* Sheppard’s Touchstone, 125.

T Sheppard’s Touchstone, 149; Nicoll v. New York and Erie Railroad
Co., 12 New York, 121; People v. Brown, 1 Caines’s Reports, 416; United
States v, Repentigny, 5 Wallace, 267 ; Dewey v. Williams, 40 New Hamp-

shire, 222; Hooper . Cummings, 45 Maine, 859 ; Southard ». Central Rail-
road Co., 2 Dutcher, 13.
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as an act directing the possession and appropriation of
the property, or that it be offered for sale or settlement,
At common law the sovereign could not make an eutry in
person, and, therefore, an office-found was necessary to de-
termine the estate, but, as said by this court in a late case,
“the mode of asserting or of resuming the forfeited grant
is subject to the legislative authority of the government. It
may be after judicial investigation, or by taking possession
directly under the authority of the government without
these preliminary proceedings.”* In the present case no
action has been taken either by legislation or judicial pro-
ceedings to enforce a forfeiture of the estate granted by the
acts of 1856 and 1864. The title remains, therefore, in the
State as completely as it existed on the day when the title
by location of the route of the railroad acquired precision
and became attached to the adjoining alternate sections,

8. The title to the land remaining in the State the lumber
cut upon the land belonged to the State. Whilst the timber
was standing it constituted a part of the realty; being sev-
ered from the soil its character was changed; it became
personalty, but its title was not affected; it continued as
previously the property of the owner of the land, and could
be pursued wherever it was carvied. All the remedies were
open to the owner which the law affords in other cases of
the wrongful removal or conversion of personal property.

4. The logs cut from the lands of the State without license,
having been intermingled by the plaintiffs with logs cut
from other lands, so as not to be distinguishable, the owner
was entitled, under the legislation of Minnesota, and the
decisions of her courts, to replevy from the whole mass an
amount equal to those cut by the plaintiffs, and the stipula-
tion of the parties provides that the seizure by the defend-
ant, so far as the manuer of making the same is concerned,
was as valid and legal in all respects as though made under
and by virtue of legal process. The remedy thus afforded

* United States v. Repentigny, 5 Wallace, 211, 268 ; and see Finch »
Riseley, Popham, 53.
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by the law of Minnesota is eminently just in its operation,
and is less severe than that which the common law would
authorize.

We perceive no error in the rulings of the court below,

and the judgment is, therefore,
AFFIRMED.

CLINKENBEARD ET AL. v. UNITED STATES.

On debt upon a distiller’s bond to charge him with non-payment of a ca-
pacity-tax assessed for an entire month, the distiller may properly show,
that without any fault of his own, and that by the omission of the gov-
ernment itself, he was prevented from operating his distillery for the
first four days for which he was taxed, and that his distillery was inac-
tive from an accident, and in charge of a government officer, as pre-
scribed by law. for four other days. A capacity-tax asscssed during
such eight days is erroneously assessed.

Although the act of Congress of Juily 13th, 1866, declares that no suit
shall be maintained for the recovery of any tax erroncously or illegally
assessed, until an appeal first be made to the Commissioner of Internal
Revenue and a decision had, yet this does not prevent the defendant in
& suit brought by the government from setting up as a defence the erro-
neous assessment or illegality of the tax.

ErRror to the Circuit Court for the Southern District of
Ohio; the case being thus:

The internal revenue law of July 20th, 1868,* in its twen-
tieth section, which relates to distillers, after enacting that
the assessor shall determine each month whether the distiller
has accounted tor all the spirits produced, and directing how
the quantity shall he determined, thus enacts:

- “In case the return of the distiller shall have been less
tlhan the quantity thus ascertained, the distiller, or other person
liable, shall be assessed for such deficiency at the rate of fifty

cents for every proof gallon, together with the special tax of $4
for every cask of forty proof gallons.

“But in no case shall the quantity of spirits returned by the

* 15 Stat. at Large, 138
VOL. xXI. b
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distiller, together with the quantity so assessed, be for a less
quantity of spirits than eighty per centum of the producing
capacity of the distillery ; as estimated under the provisions of
this act.”

The twenty-second section of the same act, after providing
that from an hour after he has given bond, ¢ every distiller
shall be deemed to be continuously engaged in the produc:
tion of distilled spirits in his distillery, except in the intervals
when he shall have suspended work as hereinafter authorized or
provided,” goes on thus to enact:

‘“ Any distiller desiring to suspend work in his distillery may
give notice in writing to the assistant assessor of his division,
stating when he will suspend work; and on the day mentioned
in said notice said assistant assessor shall, at the expense of the
distiller, proceed to fasten securely the door of every furnace of
every still or boiler in said distillery, by locks and otherwise,
and shall adopt such other means as the Commissioner of Inter-
nal Revenue shall prescribe to prevent the lighting of any fire
in such furnace or under such stills or boilers. No distiller,
after having given such notice, shall, after the time stated
therein, carry on the business of a distiller on said premises,
until he shall have given another notice in writing to said as-
sessor, stating the time when he will resume work ; and at the
time so stated for resuming work, the assistant assessor shall
attend at the distillery to remove said locks and other fastenings,
and thereupon, and not before, work may be resumed in said
distillery.”

The regulations concerning the tax ou distilled spirits
under the act of July 20th, 1868,* just quoted, require va-
rious things to be done in the establishment of warehouses.t
They say :

« When approved by the commissioner, a storekeeper will be
assigned to such warehouse.

« Such warehouse must be established for each distillery before
any spirits are distilled.”

* Series 5, No 7; see also 34 16 and 21 of the act of July 20th, 1868.
t Page 15, Series 5, No. 7.
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So far as to the enactments or regulations specially relat-
ing to distillers.

Certain statutes relating to the recovery of taxes wrong-
fully collected, and which apply to them as to other tax-
payers, are as follows :

An act of June 30th, 1864,* enacts:

“SecrioN 44. That the Commissioner of Internal Revenue . . .
is hereby authorized, on appeal to him made, to remit, refand, and
pay back all duties erroneously or illegally assessed or collected.”

Section nineteen of an act of July 18th, 1866, however,
provides:

“That no suit shall be maintained in any court for the recovery
of any tax alleged to have been erroneously or illegally assessed
or collected, until appeal shall have been duly made to the Com-
missioner of Internal Revenue, . .. and a decision of said com-
missioner be had thereon,” &e.

These various statutes and regulations being in force, the
United States sued Clinkenbeard, a distiller, and his sure-
ties, in debt, on his bond given as a distiller, and dated 11th
September, 1868.

Breach, that for the month of October, 1868, Clinken-
beard (the principal) distilled 88,901 proof gallons of spirits,
and that there was a deficiency in his returns of 7977 gallons
for that month ; that the said deficiency was duly assessed,
together with the special tax of $4 for every cask of forty
proof gallons of said 88,901 gallons, as required by law,
which deficiency was still due and unpaid; “nor has said
Clinkenbeard . . . paid the tax which has been duly assessed
upon the aggregate capacity of the said distillery for making
and fermenting grain for the month aforesaid.”

Pleas non est factum and performance; on which pleas issue
was taken.

The plaintiffs, at the trial, gave in evidence the assess-
ment for deficiency referred to in the declaration. The
defendants offered in evidence Clinkenbeard’s tri-monthly

S

* 13 Stat. at Large, 289. t 14 1d. 162.
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Argument for the United States.

returns, regularly made, on which he had paid the tax, and
then offered to show that on the first four days for which
taxes were assessed against him by said assessment of de-
ficiency, he was unable to operate his distillery because no
storekeeper had been assigned by the government to said
distillery; and that for four other days, viz., from 8th to
12th October, he had, by reason of an unavoidable accident,
been unable to operate said distillery; that he had given
notice required by law of the accident (which notices were
produced), and that the machinery during said time was
securely fastened by an assistant assessor, and remained
fastened, as required by law; and that said four days were
included in said assessment for deficiency.

This evidence was overruled, and a verdict and judgment
were rendered for $4000 against the defendants. A bill of
exceptions was taken, and the question here was whether
the defence offered by the defendants was competent or not.

Mr. G. H. Williams, Attorney-General, and Mr. S. F. Phil-
lips, Solicitor- General, in support of the view that it was not, and
_of the action of the court below :

The breaches assigned in the declaration are, failure to
pay certain taxes assessed, viz., (1) a deficiency tax on about
eight thousand gallons of spirits, together with a special tax
on about thirty-nine thousand gallons; and (2) a capacity tax
oun his distillery.

Upon the trial, the plaintifts gave in evidence an assess-
ment for a deficiency ; and thereupon the defendants offered
to show that for several days during the month for which
such assessment had been made, his distillery had been idle.

This evidence was properly excluded.

1st. The case does not show that the assessment was upon
the capacity of the distillery. It may be that the quantity of
material returned by the distiller as actually used by him during the
month warranted the assessment made, and that there was no
need to apply the rule of the statute merely impuling 80 per
cent. production. The assessment in question may amount
to wore than 80 per cent. We see nothing in the case to
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warrant the assumption in the brief of the learned counsel;
that this was a mere capacity-tax.

If the assessment were because of material actually used,
then the plaintiffs in error have no case.

2d. Supposing this were a mere capacity-tax, then the
assessment is final against the principal, because of his fail-
ing to appeal therefrom to a commissioner. It is equally so
with the sureties, the plea being as it is, joint. Unless the
defence made out under it is good for all, it fails for all.*

Messrs. Hoadly and Johnson, contra, for the plaintiff in error.

Mr. Justice BRADLEY delivered the opinion of the court.

If the tacts were as set up in the defence, it is difficult to
see how the assessment in this case could have been legal.
The distiller, without any fault of his own, but by the omis-
sion of the governmeny itself, was prevented from operating
his distillery for the first four days tor which he was taxed,
and his distillery was inactive from an accident, and in
charge of a government officer, as prescribed by law, for
four other days. He could not, without a breach of law,
commence distilling till a storekeeper was assigned him, and
he acted in compliance with the law when his distillery was
stopped by accident. To charge him with the capacity-tax
during those eight days was unjust and oppressive.

It is suggested by the government counsel that the case
does not show that the assessment was upon the capacity of
the distillery ; that the quantity of material returned by him
as actually used during the month may have warranted the
assessment.  But the offer was to show that the assessment
included those eight days, and the declaration charges, as a
breach, that Clinkenbeard di«} not pay the tax assessed upon
the aggregate capacity of the distillery for the month in
question. 8o far as appeared the facts set up in defence
rendered the assessment clearly illegal.

But another point raised by the government counsel is

* United States ». Linn, 1 Howard, 104.
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that the assessment, not having been appealed from, was
res judicata and conclusive, and defendant was precluded
from showing the contrary.

It is true that the Internal Revenue Act of 1864 author-
izes the Commissioner of Internal Revenue, on appeal to
him made, to remit, refund, and pay back all taxes errone-
ously or illegally assessed or collected,* and the amended
act of July 13th, 1866, declares that no suit shall be main-
tained for the recovery of any tax alleged to have been
erroncously or illegally assessed or collected until such ap-
peai shall have been made, and a decision had.t The suit
thus prohibited is a suit brought by the person taxed to
recover back a tax illegally assessed and collected. This is
different from the case now under consideration, which is a
suit brought by the government for collecting the tax, and
the person taxed (together with his sureties) is defendant
instead of plaintift. No statute is cited to show that he can-
not, when thus sued, set up the defence that the tax was
illegally assessed, although he may not have appealed to the
commissioner.

Is he precluded by any general rule of law frem setting
up such a defence? Has an assessment of a tax so far the
force and effect of a judicial sentence that it cannot be
attacked collaterally, but only by some direct proceeding,
such as an appeal or certiorari, for setting it aside ?

It is undoubtedly true that the decisions of an assessor or
board of assessors, like those of all other administrative
commissioners, are of a quasi judicial character, and cannot
be questioned collaterally when made within the scope of
their jurisdiction. But if they assess persons, property, or
operations not taxable, such assessment is illegal and cannot
form the basis of an action at law for the collection of the
tax, however efficacious it may be for the protection of mib-
isterial officers charged with the duty of actaal collection by
virtue of a regular warrant or authority therefor. Whe'n
the government elects to resort to the aid of the courts 1t

* Section 44. 1 Section 19.
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must abide by the legality of the tax. When it follows the
statute its officers have the protection of the statute, and
parties must comply with the requirements thereof before
they can prosecute as plaintiffs.

The JUDGMENT REVERSED, and
A VENIRE DE NOVO AWARDED,

Mr. Justice CLIFFORD, with whom concurred Justices
SWAYNE, DAVIS, and STRONG, dissenting:

I dissent from the opinion and judgment of the court in
this case because the evidence offered by the distiller to
show that the assessment in question covered eight days in
which his distillery could not be operated was not an answer
to the whole declaration; nor could it be, as the assessment
was for a deficiency and covered the regular tax for a whole
month.

Suppose the evidence was admissible, still if it had been
admitted it would only have shown that the assessment was
excessive in amount, in which state ot the case all will agree,
I suppose, that the defence must have failed, as the case
showed that no appeal had ever been taken to the Secretary
of the Treasury, as required by the act of Congress.

Such must be the rule, else it will follow that nothing can
be collected of the taxpayer in any case where the assess-
ment is for an amount greater than that authorized by law,
which is a proposition at war with the whole system of Fed-
eral taxation.

MAXWELL ». STEWART.

1. Where there is no assignment of error, the defendant in error may either
move to dismiss the writ, or he may open the record and pray for an
affirmance.

Z In a soit upon a judgment of a sister State, objections to the form and
sufficiency of the evidence offered to prove the record on which the

action is brought cannot be sustained; the document offered being prop-

erly certified to be “a true and faithful copy of the record of the pro
ceedings had in the cause.”’
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8. Nor is it a valid objection against the jurisdiction of the court rendering
the judgment that the record shows that the cause was tried without the
intervention of a jury, and did not show that a jury had been waived as
provided by statute.

Error to the Supreme Court of the Territory of New
Mexico.

Stewart brought an action in a State court of Kansas
against Maxwell. The writ was returned, «“Not served.”
Thereupon an attachment was issued and levied on his prop-
erty. A bond was then entered into by which the property
was released.

The judgment entry recited that ¢ the plaintiff’ appeared
by his attorney, J. C. Henningray, and the defendant by his
attorneys, John Martin and Isaac Sharp, and both parties
announcing themselves ready,” the trial proceeded.

On the record of this judgment Stewart snbsequently sued
Maxwell in the Territory of New Mexico, the clerk of the
court in Kansas certifying that the record ‘“ was a true and
faithful copy of the record ol the proceedings had in the said
court in the said cause;” the cause, namely, in Kansas.
Three pleas were put in, alleging certain irregularities and
deficiencies in the said record, and also a plea that the judg-
ment was void as the record showed that the case had been
tried without a jury. There was no plea alleging that the
attorneys who were represented by the record of the judg-
ment to have appeared for the defendant were not authorized
to appear.

All the pleas were overruled, a judgment was rendered
for the plaintiff, and on appeal to the Supreme Court of the
Territory, where the overruling of the pleas was assigned
for error, the judgment was affirmed. The defendant now
brought the case here. :

It may be well to state that by the statute of Kansas,* 1t
is provided that in actions on contracts the trial by jury may
be waived, by written cousent, or * by oral consent in open
court, entered on the journal.”

* Acts of 1868, p. 684, § 289.
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There was no appearance in this court by the plaintiffs in
error and no errors had been here assigned. The court ac-
cordingly, on the case being called, were about to dismiss
the writ. Mr. P. Phillips, for the defendant in error, however,
opened the record and prayed an affirmance of the judg-
ment.

The CHIEF JUSTICE delivered the opinion of the court.

On examining the record we find that four errors were
assigned in the court below. The first three relate to the
form and sufficiency of the evidence offered to prove the
record of the judgment in the District Court of the State of
Kansas upon which the action was brought. We think the
objections were not well taken and that there was no error

| in overruling them.

The fourth is to the effect that the judgment in the Kansas
| court was void because the cause was tried by the court
without the waiver of a trial by jury entered upon the
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