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MEMORANDA.

BENJAMIN ROBBINS CURTIS.

Tre Honorable Bengamin RoBsiNs Curtis, for several years
one of the judges of this court, but at the time of his death,
returned to the bar, departed this life at Newport, R I., Sep-
tember 15th, 1874. On Monday, October 13th, at the opening
of the term first following the sad event, the bar of this court
met in the court-room, at 12 o’clock, to pay respect to his
memory.

The Hon. Jou~ ArcHIBALD CAMPBELL was appointed Chair-
man, and D. W. MippreToN, Esquire, Secretary.

On motion of the Hon. P. PaIiLLips, the chair appointed the
following Committee on Resolutions, viz., Messrs. Reverdy John-
son, Philip Phillips, W. M. Evarts, Benjamin H. Bristow, George
H. Williams, John A. J. Cresswell, Richard T. Merrick, T. D.
Lincoln, and Richard M. Corwine.

The committee, through its chairman, reported the following
resolutions :

TuE Bar oF THE SUPREME CoURT OF THE UNITED STATES, assembled
upon occasion of the death of their brother CurTis, in testimony of their
great affection and esteem for him in life, and of their sense of the loss which
the courts and the bar of the whole country and the community at large
suffer in his death, adopt the following resolutions :

Resolved, That we find in the professional life, labors, and honors of BeN-
JAMIN RowBiNs CURTIS, as displayed in an elevated and extended career
of judicial and forensic duty and distinction, the imposing traits and quali-
ties of intellect and character which, in concurrence, make up the true and
permanent fame among men of a great lawyer and a great judge.

Resolved, That the example presented by his life, of great natural powers
faithfully disciplined and completely developed, expanded by large acquire-
ments, and kept vigorous and alert by strenuous exercise, applied to noble
uses, and effecting illustrious results upon a conspicuous theatre of action
and in manifold and diversified opportunities of public service and of pub-
lic notice, is rare among lawyers as among men, and furnishes a Jjust and
assured title to permanent renown in the memory of his countrymen.

Resolved, That in the special qualities which mark him as a consummate
forensic advocate and as an authoritative judge, the structure of Mr.
CuRrTIS’S mind, and its discipline, combined the widest and most circumspect
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comprehension of all facts of legal import, however multitudinous; a lumi-
nous and penetrating insight into the intricacies and obscurities of the most
complex relations ; and an efficacious power of reason, which produced the
many admirable exhibitions of his Taculties at the bar and on the bench,
which for forty-two years have served the administration of justice and
attracted the attention of the profession and of the public.

Resolved, That we commemorate with no less satisfaction and applause the
moral qualities which illustrate the whole professional service of our deceased
brother—his justice to all, his kindness to associates, his fidelity to the courts
and to the law, his secrupulous contribution of his best powers and his com-
plete attention to every cause whose advocacy he assumed-—his resolute
maintenance of the just limits which separate the duties of an advocate and
the duties of an adviser and of a declarer of the law upon professional opin-
ions—his fidelity to society, to government, to religion, to truth—all these
traits of duty, as the rule of his life, we present to the living lawyers and to
their successors for their sincerest homage.

Resolved, That the Attorney-General be requested to present these resolu-
tions to the Supreme Court, and to move, in our behalf, that they be entered
upon its minutes; and that the chairman of this meeting be requested to for-
ward a copy of them to the family of our deceased brother.

After the reading of the resolutions, the Honorable ReVERDY
JoHNsoN said:

Mg. CuAaTRMAN : Before moving, as I propose to do, the adoption of the
report of the committee, I beg leave to trespass for a few moments upon the
time of the meeting. The event which has brought us together was a severe
blow upon the heart of the entire profession. Of the many bereavements
which we have had heretofore to deplore no one has given us more sincere
sorrow than the death of Bensamin R. Curtis. In all respects he was a
man to be loved and admired. As a friend he was warm and sincere; as a
lawyer, learned and accomplished ; as a judge, of transcendent ability. To
those who knew him intimately (and I am of that number) his death is a
great personal affliction.

My acquaintance with him commenced when, in 1851, upon the recom-
mendation of Mr. Webster, he became one of the Associate Justices of the
Supreme Court, and this acquaintance soon ripened into a close friendship
which continued unbroken to the last. And having been a very constant
attendant on the court for the last six years of his connection with it, and
during the seventeen years that have elapsed since his resignation, when, at
every session, he appeared as counsel, I was afforded the best opportunity of
forming an opinion of him «s judge and lawyer. I think, therefore, that I
have a just estimate of him in both characters. As a judge of this high
tribunal, it is impossible to imagine one who could be more fully competent
to discharge its high and arduous duties. With a wealth of learning always
adequate to the occasion, he was ever felicitous in his application of it to the
case before him. His judicial opinions, indeed, all of them, were models of
a correct style. It may with perfect truth be said of them, what, upon an
occasion like the present, he said of the opinions of the late pure and great
judge, Chief Justice Taney, that they were characterized * by purity of style
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and clearness of thought.” His arguments at the bar possessed equally
sterling merit. The statement of his case, and the points which it involved,
were always transparently perspicuous. And when his premises were con-
ceded or established, his conclusion was a necessary sequence. His analytical
and logical powers were remarkable. In these respects, speaking from the
knowledge of the great men whom I have heard during a very long profes-
sional life, I think he was never surpassed. And his manner of speaking
was excellent, He ever suited ¢ the action to the word, the word to the
action,” and never overstepped ¢ the modesty of nature.” He was always
calm, dignified, and impressive, and, therefore, persuasive. No lawyer who
heard him begin an argument ever failed to remain until he had concluded.
Were I to select instances as exhibiting his highest judicial excellence and
his highest forensic ability, T would point, for the one, to his dissenting
opinion in what is known as the ¢ Dred Scott Case,”” and, for the other, to
his opening argument in the defence of President Johnson in the Tmpeach-
ment Trial. Able as was the opinion of the majority of the court in that
case, delivered by Chief Justice Taney, it was admitted at the time, I believe,
by most of the profession, that the dissenting opinion of Judge Curtis was °
equally powerful. Lawyers may differ, as they bave differed, as to which of
these two eminent men were right, but they will all concede that the view
of each was maintained with extraordinary ability, whilst thuse who knew
them both will never differ as to the sincerity of their respective convictions.

As to the other,—his defence of President Johnson,—having tstened to
it, and having more than once read it carefully, I think I am justified in
saying that it covered every question which the case involved, and, al-
though it was afterwards enforced by his able associates, it of ilself greatly
contributed to the defeat of the impeachment. Nothing could have exceeded
the clearness of statement, the knowledge pertinent to the contest, or the
power of reasoning by which he maintained his conclusions. It was, [
believe, and, having been one of the judges, T think I know, generally
thought to be fatal to the prosecution. When such a man, lawyer, and
judge, in the inscrutable dispensation of Providence, is taken from the pro-
fession, they cannot avoid feeling that it is not only a private but a public
calamity. And it is due to his memory that we should express the sense of
our loss and the great regard we entertained of him as a man, a lawyer, and
a judge. And this will be accomplished by adopting the report of the com-
mittee. I therefore move its adoption.

Mr. Johnson was followed by the Honorable R. T. MERRICK,
who said :

Mg. CHaTRMAN: Few men in any age, either in this country or in Eng-
land, have so faithfully illustrated the power, dignity, and honor of the
legal profession as Mr. CURTIS.

His learning was profound and copious ; his mind clear, earnest, and pow-
erful, and all his faculties were severely disciplined.

His arguments at this bar, probably the most perfect models of forensic
debate know not the profession, rested upon the fundamental principles of
the science of law applied and analyzed by deep but seemingly easy thought,
and enforced by a logic whose severe features were never disfigured by en-




e e

vill MEMORANDA.

feebling ornament. An appreciative listener could not refuse to follow him
in his course of reasoning, for his statement of his case was so plain, simple,
and persuasive, that it commanded attention to the fuller development of
his propositions. However voluminous the record or complicated the nature
of the case, a statement easy, clear, and concise, though full and comprehen-
sive, disclosed at once the exact questions at issue, and deeply impressed
upon all who heard him the convictions in the mind of the advocate. When,
in that great trial in which the President of the Republic was arraigned
before its Senate, sitting as a High Court of Impeachment, Mr. Currs had
concluded his opening stutement for the defence, there was—nothing left of
the case.

His convictions were ardent, hearty, and earnest, and he clung to them
with a firmness and tenacity that nothing could affect save only the proof
that they were erroneous.

In the dark hours of our national trouble his voice was heard above the
tempest of loosened passions vindicating the supremacy of law; and when
the clash of arms had ceased but the storm still raged, he poured forth in
this hall his appeal in behalf of a calm and considerate justice which should
bear no sign of wrath or passion.

The death of such a man is a severe loss to the country as well as the
profession.

I did not rise for the purpose of pronouncing a culogy on Mr. CURTIS—
that I leave to others—but only to gratify a demand of my own feeling. I
knew him well and was honored by his friendship and a reasonable share of
his confidence. I have listened to him with instruction and delight in pub-
lic, and been greatly benefited by his counsels in private; and as I admired
and loved him in life, I would place upon his grave an humble tribute of
respect for his memory.

The Hon. J. A. CampBELL, Chairman, then addressed the
meeting as follows :

A natural sorrow exists in the judicial tribunals and among the legal pro-
fession of the Union by the event of the death of the late Justice CURTIS.

His connection with the distribution of that justice which constitutions
and laws define and regulate during a period of eventful history has been
so intimate, so useful to the country, and so honorable to himself and to his
profession, that its severance occasions a pause, and is felt as a calamity.
To form and to maintain this connection was the aim of his life, the cher-
ished and continuing aspiration of a mind and character well composed.
To the members of the same profession, such a life, such a mind, such a
character are objects of particular interest. His aspirations were favored
in his birthplace, by his education and by his associations. The history of
Massachusetts just before the Revolution, during the Revolution, and until
the time that Justice CURTIs received his impressions and impulse, was de-
termined in a great measure by its legal profession. During that period its
courts were occupied by men of extraordinary endowments, and of large
and liberal culture in law, jurisprudence, philosophy, science, and literature.
The profession of the law was not misdescribed by the term of a learned
profession. Dane and Parsons and Dexter; Otis and Story and Wilde;




MEMORANDA. 1X

Parker and Shaw, had stamped their names and characters upon it. The
competitors that Justice CurTIS had to encounter were Webster, Choate,
Loring, Bartlett, and others whose impulses were the same as his own. The
scrutiny his arguments had to experience was that of Story, Parker, Shaw,
Wilde, Putman, Dewey, Metcalf, Sprague.

His first conviction must have been that, to consummate his purpose, he

must need to
“Pitch his project high : sink not in spirit.”
His first counsel to himself;
“Let thy mind still be bent, still plotting where,
And when, and how the business must be done.”

After twenty years of labor on this ¢ project’” and under this counsel, in
1851 he was selected, as was the report of that day, by Mr. Webster, as the
fittest person to fill the vacancy, occasioned by the death of Justice Wood-
bury, in the Supreme Court of the United States. Mr. Webster said he
wanted a full term of lifelong service. He called for Justice CuRrTIs in
the meridian of professional life. The appointment came to Justice CUk-
118, He was not required to pursue it or to beseech it. It came to him by
a divine right—as the fittest.

At the time the court was presided over by Chief Justice Taney, who had
established, to the acknowledgment of all, that his commission was held by
the same title. He was then seventy-three years of age, bowed by years
and infirmity of constitution. In the administration of the order and pro-
cedure of the court there was dignity, firmness, stability, exactitude, and
with these benignity, gentleness, grace, and right coming. The casual
visitor acknowledged that it was the most majestic tribunal of the Union,
and that the Chief Justice was the fittest to pronounce in it the oracles of
justice.

Justice CURTIS at the same time met seven associates—dJustices McLean,
Wayne, Catron, McKinley, Daniel, Nelson, and Grier.

All of these had passed the meridian of ordinary life before their junior
associate had come to the bar. There was much stateliness in their appear-
ance, and, with diversities of character, education, discipline, attainments,
and experience, all of them had passed through a career of honorable ser-
vice, were men of strong resolution, large grasp of mind, and of honorable
purpose. The reception of Justice CuRrTIs was cordial and hospitable, and
with all of these his judicial career commenced and terminated with a single
exception. The death of Justice McKinley made a vacancy, and that
vacancy was supplied by one recommended by the Justices—Justices Catron
and CURrTIS bearing their recommendation to the President.

The Reports of Howard disclose that during his judicial term he was gen-
erally in accord with the majority of the court. He did not dissent often,
and his dissent was usually with a large minority—rarely, if ever, did he
stand alone. They show that in some of the most important cases, he pre-
pared the opinions of the court. That these opinions embraced intricate
questions of constitutionl law, of admiralty jurisdiction, of commercial law,
of the law of patents, of common and equity law. The range of his pro-
fe§sional experience in Massachusetts had been wide and comprehensive.
His professional studies had embraced the principles of law and the under-
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standing of jurisprudence, and the court rested with confidence upon his
ability to expound principle and procedure. The opinions show elaboration,
a mastery of facts, authorities, and arguments, and a skilful employment
of precise and accurate statement and discussion. But these Reports ex-
hibit an imperfect history of the duties actually performed.

The duties of the Justices of the Supreme Court consist in the hearing of
cases ; the preparations for the consultations; the consultations in the con-
ference of the judges; the decision of the cause there, and the preparation
of the opinion and the judgment of the court. Their most arduous and re-
sponsible duty is in the conference.

It was here that the merits of Justice CURTIS were most conspicuous to
his associates. The Chief Justice presided, the deliberations were usually
frank and candid. It wasa rare incident in the whole of this period the
slightest disturbance from irritation, excitement, passion, or impatience.
There was habitually courtesy, good breeding, self-control, mutual defer-
ence-—in Judge CURTIS, invariably so. There was nothing of cabal, com-
bination, or exorbitant desire to carry questions or cases. Their aims were
honorable and all the arts employed to attain them were manly arts. The
venerable age of the Chief Justice, his gentleness,.refinement, and feminine
sense of propriety, were felt and realized in the privacy and confidence of
these consultations. None felt them more, none has described them so well
as Justice CURTIS has done in his graceful tribute to our illustrious Chief
Justice since his death, in the Circuit Court of the United States, in Boston.

In these conferences, the Chief Justice usually called the case. He stated
the pleadings and facts that they presented, the arguments and his conclu-
sions in regard to them, and invited discussion The discussion was free
and open among the Justices till all were satisfied.

The question was put, whether the judgment or decree should be reversed,
and each Justice, according to his precedence, commencing with the junior
judge, was required to give his judgment and his reasons for his conclusion.
The concurring opinions of the majority decided the cause and signified the
matter of the opinion to be given. The Chief Justice designated the judge
to prepare it. Justice CURTIS always came to the conference with full cog-
nizance of the case, the pleadings, facts, questions, arguments, authorities.
He participated in the discussions. His opinion was carefully meditated.
He delivered it with gravity, and uniformliy it was compact, clear, search-
ing, and free from all that was irrelevant, impertinent, or extrinsic. Asa
matter of course, it was weighty in the deliberations of the court. The
older judges spoke of this period with great satisfaction. Justice Nelson, in
a letter writlen within the Jast year, said to me that it was the happiest
period of his judicial life, and alludes affectionately to the share of Justice
‘Curtis in these proceedings. The Chief Justice so regarded it. The rev-
erence of the junior Justices was gratefully felt and recognized by him.

The last event at the spring term of the year 1857, was the delivery of the
dissenting opinion of Justice CURTIS, in the case of Dred Scott.

The court adjourned then, and it proved to be the last event in the judi-
«cial career of Justice CurTIs. I have never supposed that his resignation
had any connection with that or any other occurrence in the court. There
was nothing in the deliberations in that cause to distinguish it from any
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other. Upon the argument in 1856, it was found there was a diversity of
opinion upon the matter proper to be decided. A plea in abatement to the
jurisdiction, which presented the capacity of & person of African descent to
be a citizen, had been demurred to and the plea rejected. There was trial
and judgment for the defendant, declaring the plaintiff to be a slave.

The question was, could he insist upon an error in the sustaining of his
own demurrer after trinl and judgment.

At that term, Chief Justice Taney, Justices Wayne, Daniel, Nelson, and
Curtis, held the aflirmative and constituted a majority. A reargument was
ordered, and at the next term, Justices Mc¢Lean, Catron, Nelson, Grier, and
Campbell, held the negative.  Justice Nelson doubted at the first argument,
and moved for a reargument, and upon that joined the minority, and so the
plea in abatement and the questions arising upon it in the opinion of the
majority of the court were not before the court. The case as reported in 19
Howard, discloses that each member of this majority held to this opinion,
and that neither of them in their separate or concurring opinions examined
the merits of the plea or passed an opinion on it.

The same report shows that each member of this minority did examine
the plea and recorded their opinion of it. It was agreed at a day in the
term that the questions should be considered and each Justice might deal
with them as his judgment dictated. The abstinence of a portion of the court
on the one side, and the discussion by the others, was regulated by their own
opinion as before expressed. And the facts being understood, no censure
was deserved by any. My belief is, that Justice CURTIS misconceived the
facts and supposed a portion of the court had concurred in deciding a case
which they had before determined was not before the court. I make this
statement in justice to him as well as to my other brethren. The statement
I 'make is confirmed by Justice Nelson in a letter of his published by the
biographer of the Chief Justice. In respect fo the merits of the respective
opinivns, 1 have no design to say a word, They are marked with great abil-
ity, and are an honor to the court which was uble to produce them. They
will be considered hereafter as a link in the chain of historical events, and
Jjustice will be done to all parties connected with them.

I am not aware that there was any hostility or unkindness felt or ex-
pressed to Justice CUrTIs by those who did not concur with him. I can
speak positively as to some, and shall speak us to myself. Our relations had
been cordial and kindly. He informed me by letter of his resignation. I
expressed to him my sincere regrot for the occurrence, and I testified to
the admiration and respect I bore for his ability and integrity and useful-
ness in the court. These relations remained undisturbed by time, distance,
the corroding effects of sectional strife and civil war, until the hour of his
lamented death.

My personal intercourse with Justice CurTIS after his resignation was
limited, and I had but little contact with his subsequent professional life.
During the period of his connection with the court, his ambition seemed to
be to associate his name honorably and permanently with the administra-
tion of justice in this country, and for this end he sought to understand the
whole seience of law and procedure, and to have a clear conception of a
legitimate internal policy for the Union. His ambition imposed a necessity
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for labor, continual improvement, habitual intercourse with judicial and
public administration, and the discussion of constitutional and legal ques-
tions, and oversight and counsel in the affairs of individuals and com-
munities.

To reach the eminence to which he aspired and to which he attained he
must have realized to himself

“This life of mine,
Must be lived out, and a grave thoroughly earned.”

His plan was pursued with constancy, and the lives of few show more
consistency and symmetry. The prizes of ambition he accepted were within
the scope of this aim; those he relinquished or neglected were inconsonant.
His tasks of real life were determined, and to these tasks he confined his ap-
pointed work. In his course he found that the justice a state or a nation can
distribute bears a small proportion to the demands of society for justice.

He found, likewise, that justice, though the chief, is not the only virtue;
that it is the ministry to reason and the master of human action, but is not
all of humanity.

So, in his onward progress to the goal he had sct before him, besides
virtue and knowledge, public reputation for incorrupt integrity, large and
useful endowments of mind, influence with courts and tribunals, he also
acquired faith, knowledge of religion, and entered into a close communion
with his God ; and thereby he earned his grave and his rest from his labors.

The tribute which the courts and the members of the legal profession from
different States have wiilingly rendered to his memory, expresses to his
family, to his friends, and to the country that ¢ blessings are on the head of
the just.”

The resolutions were thereupon unanrimously adopted, and
the meeting adjourned.

On the 23d October (that being the first day of the term
when the court was full), Mr. WiLrLrams, the Attorney-General,
addressed the court as follows:

MAY IT PLEASE THE COURT: BEnsamMIN R. CurTis, formerly an Asso-
ciate Justice of this court, and one of the most distinguished members of its
bar, departed this life on the 15th day of last month ; and his professional
associates here, feeling like a family bereft of its head, have expressed the
sense of their bereavement in fitting resolutions; which, at their request, I
have now the honor to present to the court. Our deceased brother was born
at Watertown, Massachusetts, in the year 1809, and came down to his grave
with all his faculties unimpaired by decay or the infirmities of age.

I can only speak of Judge CURTIS as a lawyer, and those who knew him
in that capacity will not, I am sure, charge me with exaggeration in saying
that all that has been said of the ablest and best of our profession may with
fitness be applied to him. I was a member of the High Court of Impeach-
ment when the President of the United States was put upon his trial before
that body; and had, therefore, an excellent opportunity to see and hear the
deceased, who was the leading counsel for the defence in that case The
late Chief Justice presided. Senators and Representatives occupied the floor
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of the Senate, and distinguished people from all parts of the world filled its
galleries. The political pulses of the nation throbbed with intense anxiety.
The scene was thrilling and historie.

When the prosecutors had submitted their evidence in support of the arti-
cles of impeachment, Judge CURTIs followed with a statement of the respon-
dent’s defence. 1 was greatly impressed with his presence.  When he arose
to speak, he scemed to be the personification of solidity and strength. Added
to his striking features and form he had a peculiarly firm and broad way of
standing while he spoke which seemed to express an inflexible determination
not to be moved from his positions. He was not excited or embarrassed.
He commenced with the composure of conscious power. He presented the
facts and points of the case in such a comprehensive, compact, and logical
manner, a8 to make the speech a model of forensic discussion. Brougham
or Burke would have displayed upon that occason a wealth of imagery and
illustration ; but the language of Judge CURTIS wus as pure and chaste as
the lectures of Blackstone.

I will not venture to say that our departed brother was the equal of
Webster; but it is safe, T think, to assert that he was more like Webster
than any man who has of late years, if ever, appeared in this court. Some
one bas said of Lord Mansfield, that his statement of the fucts of a case was
worth the argument of any other man; and few gentlemen will feel dispar-
aged, I presume, if this remark is made applicable to Judge CURTIS.

His eminence as a Justice of this court has been universally acknowledged.
His opinions indicate an enlightened and conscientious judgment. Masterly
expositions of constitutional law have been given from time to time by the
great Judges of this court; but none ever delivered here was more exhaus-
tive in its learning, or far-reaching in its results, than his dissenting opinion
in the Dred Scott Cuse. Chief Justice Taney and his Associates, excepting
Curris and McLean, lnbored with great ability to make color a constitu-
tional criterion of American citizenship; but Justice CurTis, with a broader
appreciation of the true principles of our government, afirmed that the free
native-born citizens of each State are citizens of the United States; and on
account of the overwhelming force with which he made the reason and jus-
tice of this declaration to appear, the contrary opinion of the court has been
without any considerable weight or influence. Civil war has since followed
upon this and cognate questions; but it yet remuains for this court to define
the rights, immunities. and privileges of citizens of the United States, and
to determine to what degree of protcction, as such citizens, they are entitled
to from the government of the United States.

Our deceased friend was not distinguished in the political world. He was
never drawn into the vortex of partisan strife by the prospect of official
honors. His ambition was to be a great and successful lawyer. Seventeen
years ago he gave up his exalted position upon the bench of this court to re-
sume the practice of his profession, and since then he has hardly been equalled
in the number and variety of the great causes in which he has appeared.

His solid and massive intellect was enriched by acquisitions from every
branch of jurisprudence. He argued questions as to the functions of govern-
sty the construction of statutes, and the doctrines of the unwritten law,
with an equal fulness of learning and profoundness of thought. There were
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no fanciful quotations or pomp of words about his speeches. They were as
plain and simple as they could be. This is the highest style of speaking at
the bar. Weakness of argnmentative power, as often as otherwise, displays
itself in turgid and showy declamation; but to make each word a necessary
link in a chain of logic, that draws and binds the judgment of the hearer to
the conclusion of him who speaks, is the work of a master mind; and in this
Judge CURTIS excelled. Few cases come before this court in which there is
not a great variety of debatable points—some vital and others incidental to
the controversy—and very often all of these are discussed as though there
was no difference in their value; but, in addition to his other fine faculties,
Judge CurTI. had the power to detect and eliminate from a case its decisive
issues, and wit. these alone he occupied the time of the court.

I would not seek vainly to pour flattery into the ‘“dull, cold ear of death,”
or seem to praise one who is dead as though he had none of the infirmities
of human nature ; but, leaving out of view his personal, domestic, and social
qualities and habits (of which I know little or nothing), and judging only
from his professional character, I feel at liberty to say that, as nearly as any
one I ever knew, he filled the measure of a perfect lawyer. When an intel-
lect so highly gifted by nature, and so developed and invigorated by disci-
pline and culture, is extinguished, society, as well as friends, suffer a great
loss. The bench and the bar are stricken with a real sorrow.

Our sad duties to-day forcibly remind us of the brevity of human life.
All those who with Judge CURTIs occupied the seats now filled by your
Honors are, with one exception, dead; but they are not forgotten, and will
not be so long as in this supreme tribunal of justice, questions relating to
the powers of government, the relations of states, and the rights of citizens
are argued and decided. No more, forever, will they be seen here; but
their words of wisdem and authority remain. Grateful memories silently
linger around their recorded opinions. Our successors, and those who come
after them, will, as we do now, ponder over their imperishable thoughts
with pleasure and profit. Humbly following their example and emulating
their virtues, we may hope that when our time comes to go from this earthly
court to a higher judgment seat, we can look cheerfully into the Great Here-
after, and like them, too, leave behind us ¢t footprints in the sands of time.”

After the reading of the resolutions, the Cuir Jusrice replied
as follows:

The court unites most cordially with the bar in honoring the memory of
the late Judge CurTis. I had not, myself, the pleasure of his personal ac-
quaintance, but it needs no such acquaintance to know that, as a lawyer, he
was true to his clients and just to the courts, and that, as a judge, he was
upright, learned, and practical. An able and useful lawyer, and an honest
and honored judge is dead. The court mourns his loss, and trusts that the
time is far distant when his professional and judicial life will not be looked
upon as worthy of imitation by lawyers and judges.

The clerk will enter the resolutions of the bar, and the remarks of the
Attorney-General in presenting them, upon the records, and as a tribute of
respect to one who while a member of this court performed all his duties

faithfully and well, we will now
ADJOURN FOR THE DAY.
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AMENDMENT T0 THE SIXTH RULE.—MorIioN-DAY.

The court will not hear arguments on Saturday (unless for
special cause it shall order to the contrary), but will devote that
day to the other business of the court; the motion-day shall be
Monday of each week, in lieu of Friday, and motions not re-
quired by the rules of the court to be put on the docket shall be
entitled to preference immediately after the reading of opinions,
if such motions shall be made before the court shall have en-
tered upon the hearing of a cause upon the docket.

[Promulgated December 14th, 1874.]

AMENDMENT TO THE FIFTEENTH RULE.—DEATH OF A PARTY.

When either party to a suit in the Circuit Courts of the United
States shall desire to prosecute a writ of error or appeal to the
Supreme Court of the United States from any final judgment or
decree, rendered in said Circuit Courts, and at the time of suing
out such writ of error or appeal the other party to the suit shall
be dead, and have no proper representative within the jurisdie-
tion of the court which rendered such final judgment or decree,
8o that the suit cannot be revived in that court, but shall have
a proper representative in some State or Territory of the United
States, the party desiring such writ of error or appeal may pro-
cure the same and may supersede or stay proceedings on such
Judgment or decree in the same manner as is now allowed by
law in other cases, and shall thereupon proceed with sach writ
of error or appeal as in other cases. And within thirty days
after the commencement of the court to which such writ of
error or appeal is returnable the plaintiff in error, or appellant,
shall make a suggestion to the court, supported by affidavit,
that the said party was dead when the writ of errorv or appeal

. (xv)




xvi GENERAL RULES.

was taken or sued out, and had no proper representative within
the jurisdiction of the court which rendered said judgment or
decree, so that the suit could not be revived in that court, and
that said party had a proper representative in some State or
Territory of the United States, and stating therein the name
and character of such representative, and the State or Territory
in which such representative resides; and upon such suggestion
he may, on motion, obtain an order that, unless such representa-
tive sball make himself a party within the first ten days of the
ensuing term of the court, the plaintiff in error or appellant
shall be entitled to open the record, and on hearing have the
judgment or decree reversed, if the same be erroncous: Pro-
vided, however, that a proper citation reciting the substance of
such order shall be served upon such representative, either per-
sonally or by being left at his residence, at least sixty days be-
fore the beginning of the term of the Supreme Court then next
ensuing ; and provided, also, that in every sach case, if the rep-
resentative of the deceased party does not appear by the tenth
day of the term next succeeding said suggestion, and the meas-
ures above provided to compel the appearance of such repre-
gentative have not been taken within the time as above required,
by the opposite party, the case shall abate; and provided, also,
that the said representative may at any time before or after
said suggestion come in and be made a party to the suit, and
thereupon the cause shall proceed, and be heard and determined
as in other cases.

[Promulgated January 12th, 1875.]

AMENDMENT TO THE TWENTIETH RULE.—PRINTED ARGUMENTS.

No brief or argument will be received, either through the
clerk or otherwise, after a case has been argued or submitted,
except upon leave granted in open court after notice to oppos-
ing counsel.

[Promulgated December 14th, 1874.]

AMENDMENT TO THE TWENTY-SI1XTH RULE.—CALL oF THE DOCKET.

If, after a cause has been passed under circumstances which
do not place it at the foot of the docket, the parties shall desire
to have it heard, they may file with the clerk their joint request
to that effect, and the cause shall then be by him reinstated for
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call ten cases after that under argument, or next to be called at
the end of the day the request is filed. If the parties will nut
unite in such a request, either may move to take up the cause,
and it shall then be assigned to such place upon the docket as
the court may direct.

No stipulation to pass a cause without placing it at the foot
of the docket will be recognized as binding upon the court. A
cause can only be so passed upon application made and leave
granted in open court.

[Promulgated January 18th, 1875.]
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DECISIONS

SUPREME COURT OF THE UNITED STATES,

OCTOBER TERMS, 1873 AND 1874.

Hasion ». Forger.

A corporation of New York was declared to be ¢ dissolved” by one of its
courts, acting in professed conformity to a statute of the State; and
receivers of its assets were appoint E& A cr@ltor of the corporation re-

siding in another State sued it t ustee process’’ (foreign at-
tachment), by which he attadﬁd de ue by certain persons (known
in the langnage of the pregt R as “t ) to the corporation. The"
corporation, the recelvqg and.«(ﬁe true&s all appeared by attorney ;
the trustees ﬂnswereQ%nd gj‘&the <orporation and the receivers had
contested the claim of t Tamt){& 0 long as they could, the receivers
withdrew their opposi@(&i, am@n formal judgment was entered, which
recited that the trysfieds we arged on their answer.

To a scire facias against thgtrusteos to have execution on this judgment,
the trustees pleaded that the corporation had been dissolved by a court
of New York, to whose proceedings full faith and credit was due under
the Constitution. The court below decided that the court of New York
had acted in excess of its jurisdiction, and therefore that faith and credit
were not due to its proceedings. This decision being the only error
assigned, the judgment below was affirmed; this court holding that
whether the judgment below was right or wrong was not a matter
which concerned the trustees; since the fact of their debt and their
obligation to pay it were admitted, and since in the original suit, where
the corporation, the receivers, and the trustees were parties, judgment,
after full hearing, and with the consent of the receivers, had been en-
tered against the corporation, and the “ trustees charged.”

Error to the Supreme Judicial Court of Massachusetts ;
the case being thus:

YVOL. XX. ( 1 )
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Statement of the case.

The Revised Statutes of New York authorize the courts
of the State, upon a corporation’s mismanaging its atfairs
by doing certain things specified by the statutes, and plainly
inconsistent with corporate duty, to declare it, on the peti-
tion of a corporator, dissolved, and to appoint receivers to
take charge of and to distribute its assets.

In professed execution of the power thus given, the Su-
preme Court of New York did, on the 2d of February, 1866,
declare that the Columbian Insurance Company, a corpo-
ration of the State, had mismanaged its affairs, and the court
by its judgment deciared the said corporation ¢ dissolved -
accordingly. The court at the same time appointed two
citizens of New York, George Osgood and Cyrus Curtis, re-
ceivers of its assets.

In this state of things one Folger, resident in Massachu-
setts, a creditor of the corporation, sued the corporvation in
one of the Superior Courts of Massachusetts, in the form of
suit known in that State as ¢ trustee process;” a form ap-

parently like that known in some other States as foreign
attachment; a suit in which a writ issues against the de-
fendant with a clause directing the sheriff to seize or attach
his property, or whatever debts may be due to him, in
the hands of persons named, and to suramon them into
court; these persons in Massachusetts being designated as

‘“trustees,” as elsewhere, sometimes, “garnishees,” The

trustees in the present suit were a certain Habich and
others.

The record of that case showed the following facts, viz.:
that the summons by which the suit was commenced was
served on the insurance company in Massachusetts by levy-
ing on a chip as its property on the 18th of June, 1866 (a
proceeding of form usual in the  trustee process”); that on
the first Tuesday of July the corporation entered its appear-
ance Dby its attorneys, and filed an affidavit of merits; that
on the 30th of July it filed an answer (signed by Joseph
Nickerson as its attorney) denying that it was a corporation,
and deuying the material allegations of the complaint; that
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Statement of the case.

the trustees answered admitting a debt; that on the 8d of
October, 1866, Osgood and Curtis (already mentioned as
having been appointed by the court in New York, on its
judgment of dissolution, receivers of the corporation) made
an adverse claim, and filed a petition alleging that they
were the receivers of the company, setting forth the manner
of their appointment, alleging that all the credits, effects,
and assets of the said company were vested in them, claim-
ing the effects and credits in the hands of the said supposed
“trustees,” and praying to be admitted as parties to the ac-
tion, this petition being signed by Edward Bangs as attorney;
that on the 19th of October their prayer was granted, and
that afterwards, in October, 1867, a case agreed on was pre-
sented to the court for its judgment, the trustee to be charged
on his answer and the plaintift' to have judgment for the
funds in the trustees’ hands, if in the opinion of the court a
judgment could be rendered against the corporation; but
if the receivers now claiming had valid title to the funds as
against the plaintiff, notwithstanding the admitted fact of a
debt due him by the company, then judgment to be entered
for the receivers or claimants.

There were thus before the court, the « trustees,” the
Columbian Insurance Company, by its attorney Bangs, and
the receivers, by their attorney Nickerson ; all, in short, who
were in any manner interested as defendants in the transac-
tion, or entitled to appear in the action.

: At the Jannary Term, 1869, the court ordered the follow-
Ing entry to be made, viz.:

“Trustees charged. Judgment for the plaintiff.

By the court:

G. C. WILDE,
Clerk.”

At the following April Term a consent was filed by Mr.
Bangs, attorney of the defendant, that the judgment be en-
tered for the plaintiff for the sum of $3758, damages and
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Statement of the case.

costs, dated June 10th, 1869. On the 12th of June is made
the following entry :

“ Claimants withdraw.*
E. Banas,

Attorney.

J. C. DopgGk,
(Filed June 12, 1869.) Attorney for plaintiff.”

On the 14th of June a formal judgment for the amount
was rendered for the plaintift] reciting that the trustees were
charged upon their answer and that the claimants withdrew.

Upon this judgment Folger issued a scire facias, calling on
the trustees to show why he, Folger, should not have execu-
tion against them. Iabich and the other defendants (not
denying their debt) pleaded—

That the judgment recovered by the plaintiff against the
insurance company was ‘““invalid,” for that before the day
on which the judgment was alleged to have been recovered,
to wit, &c., the company had been dissolved by a decree of
the Supreme Court of the State of New York, a copy where-
of, duly authenticated, the plea alleged that the defendant
now exhibited.

That by the Constitution of the United States it is pro-
vided that full faith and credit shall be given in each State

" to the judicial proceedings of every other State, &ec.

The Supreme Court of Massachusetts held, upon an ex-
amination of the proceedings in the Supreme Court of New
York, and of the statutes on which they purported to pro-
ceed, that the judgment of the said Supreme Court, declar-
ing the corporation dissolved, was in excess of the jurisdic-
tion of the court and therefore entitled to no faith and credit
in Massachusetts as a judicial proceeding; and accordingly
gave judgment for the plaintiff, the original attaching cred-

* In point of fact there had been another suit in ‘¢ trustee process,’” and
just like the present one, only that the trustee was a certain J. L. Priest.
That suit was taken as the test suit, and after a vigorous contest in i, the
court having decided in favor of Folger and against the receivers, opposition
was no longer made in the present one. The claimants withdrew.
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Argument for the corporation.

itor. From that judgment the case was brought here by
Habich and the others, the debtor trustees.

The ouly record which, strictly speaking, was brought up
here was the record of this suit on the scire facias ; and the
argument was chiefly on that; but reference having been
made all along on both sides to the record of the suit in
which the judgment on which the scire facias issued was
rendered, a certified copy of the record of that original suit
was handed to the court at the close of the argument, with
the consent of both sides that it should be cousidered by it
as part of the present case.

Mr. Dudley Field, for the plaintiff in error :

The only errors relied on are:

That the court erred in holding that the Columbian In-
surance Company was not dissolved, and

That the company being dissolved, it had no right to
enter judgment against it or the trustees.

The courts of Massachusetts had not the right to question
the validity of the judgment of dissolution rendered by the
Supreme Court of New York. That court had jurisdiction
over the parties and the cause, and the record is, therefore,
conclusive in Massachusetts,

In New York this judgment could not have been inquired
into collaterally. :

The Supreme Court of New York was auathorized to de-
clare the corporation dissolved.

[The learned counsel here went into an examination of
the statutes of New York, and of the proceedings of the
Supreme Court of that State dissolving the corporation, and

contended that the dissolution was strictly according to the
statute. ]

If the corporation was dissolved no action could be main-

tained against it. A corporation dissolved is like to a person
who 1s dead.

Mr. J. C. Dodge, contra.
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Opinion of the court.

Mr. Justice HUNT delivered the opinion of the court.

The record of the scire facias proceedings upon which the
case was argued presents some questions requiring careful
examination. j

If we correctly apprehend the position of the case as stated
in the record in the suit in which judgment was rendered,—
and which was handed to the court at the close of the argu-
ment, with the consent of both sides that it should be con-
sidered by us,—there can be no difliculty in this case in reach-
ing a correet conclusion.

In his first point- the plaintiff in error says: ¢« The only
errors relied on are that the court erred in holding that the
Columbian Insurance Company was not dissolved, and the
company being dissolved, it had no right to enter judgment
against it or the trustees.”

The indedtedness of the plaintiffs in error and their lia-
bility to pay the amount of their notes to the defendant in
error, as adjudged by the Massachusetts court, are thus ad-
mitted. DBut it is insisted that in reaching its counclusion,
and as a part of the process of reasoning by which it was
reached, the Supreme Court of Massachusetts erroneously
held that the judgment of the New York court that the in-
surance company was dissolved was without authority and
was void.

If this be conceded, of what importance is it to the plain-
tiffs? How does it concern them whether the judgment dis-
solving the insurance company was erroneous or whether it
was correct? All they have to do is to pay the amount of
their notes. This it is conceded that they are bound to do,
and this the copy of the record in which the judgment was
rendered shows that the insurance company and its receivers
consented that it be adjudged they should and must do.
Payment under such circumstances is a complete protection
to them against a claim for repayment by the receivers upon
a suit brought in the New York courts equally as in the
courts of Massachusetts.

The copy of the record referred to shows that the trustees
(the present plaintiffs in error)—the Columbian Insurance
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Opinion of the court.

Company, by its attorney, and the receivers, by their attor-
ney, composing all who in any manuer were interested in
the transaction or entitled to appear in the action—were
before the court; and that on the 14th of June a formal
judgment for the amount is rendered for the plaintiff] recit-
ing that the trustees are charged upon their answer, and
that the claimants withdrew,

It is impossible to present the case of a judgment which
would be more conclusive upon the corporation, and upon
the receivers, than the case presented. They were parties
in form and in fact.. They contested the claim as far as
contest was available, and when farther contest was unavail-
ing the attorney for the receivers consented to the entry of
the judgment, in terms withdrew their opposition, and a
formal judgment was entered.

It the corporation was in existence, so that it could appear
in a suit, it was concluded by the appearance of its attorney.*
If it was not in existence, the receivers, representing the
corporation and its ereditors, were bound by the appearance
of their attorneys. In either event the result is the same.

This judgment is binding upon the corporation and the
receivers, and in the case of a suit brought by either of them
against the trustees, would be an indisputable bar to their
right of recovery, and this in any State in the Union. The
appearance by authorized attorneys was equivalent to a per-
sonal service ot process upon those parties.

Without intimating for a moment that an error was made
by the Supreme Court of Massachusetts, it is too plain for
discussion that it is immaterial to the plaintiff whether there
Wwas error or not.

Itis a point in which they are not concerned. They have
but to pay their debt, adjudged to be due in a proceeding
which protects them against all the world.+

* Murray v. Vanderbilt, 39 Barbour, 140.

T Magoon ». Scales, 9 Wallace, 31, 82; Christmas ». Russell, 5 Id. 290;
Pruner ». United States, 11 Howard, 163; United States v. Yates, 6 Id. 605;
Harris ». Hardeman, 14 14. 334 ; Toland v. Sprague, 12 Peters, 300; Chaffee




CrergHTON ¥. KERR. [Sup. Ct.

Statement of the case.

This being the only allegation of error, the judgment
must be
AFFIRMED,

CreIGETON v. KERR.

A withdrawal, ¢ without prejudice to the plaintiff,” of a general appearance
entered by an attorney, for the defendant, means that the position of
the plaintiff is not to be unfavorably affected by the act of withdrawal;
that all his rights are to remain as they then stood. Hence where there
has been error in the beginning of an action, as ez. gr., one of foreign
attachment, by reason of want of notice required by statute to be given
to the defendant, and an attorney appears generally for such defendant,
and so cures the defect, the advantage thus given to the plaintiff is not
taken away by a withdrawal declared to be ¢ without prejudice” to
him. And the court states that it does not intend to intimate that the
result would have been different had the appearance been withdrawn
unconditionally.

Error to the Supreme Court of the Territory of Colorado;
the case being thus:

The statutes of Colorado relating to attachments enact:

«SecrToN h4. Whenever a plaintiff in any civil action pending
in any court of record in this Territory shall file in the office of
the clerk of the court wherein such cause is pending, an affidavit
showing that the defendant resides out of this Territory, it shall
be the duty of the clerk to cause a notice to be published in
some newspaper, published in the county in which such cause
is pending, for four successive weeks prior to the next term of
the court, which notice shall set forth and state the title of the
court in which such action is pending, the nature of the action,
and, if such action shall be brought to recover money, the
amount claimed by the plaintiff, the names of the parties, and
the time when, and the place where, the next term of court in
which such action is pending will be held, and that if the de-
fendants shall fail to appear at the term of court, and plead or
demur, judgment shall be entered by default.

». Hayward, 20 Howard, 208; MacDonogh ». Millaudon, 8 Id. 693; Field.
Gibbs, 1 Peters’s Circuit Court, 155; Com. & R. Bk. ». Slocomb, 14 Peters,
60; Eldred v. Bank, 17 Wallace, 551.
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“8ectioN 55. It shall be the duty of the plaintiff, in all cases
in which such notice shall be published, in addition to such pub-
lication, . . . if upon diligent inquiry the place where the de-
fendant may then be found can be ascertained, to send to such
defendant, and to each of them, by mail, a true copy of such
notice, properly addressed to such defendant, at the post-office
nearest to the place where such defendant may be found, at
least thirty days prior to the term of court mentioned in such
notice.”

This statute being in force, Kerr and another, in May,
1870, sued Creighton in the District Court for Arapahoe
County, in Colorado Territory, in attachment. They filed
an affidavit, alleging Creighton’s non-residence, and that he
owed them $5563.

The sheriff returned that he had attached certain shares
in the Colorado National Bank, belonging to Creighton,
who was not found.

The plaintiffs then filed their declaration, claiming $8000.

No notice of these proceedings was published as required
by the statutes. h :

Subsequently an entry was made in the court as follows:

“Now come the said plaintiffs, by Alfred Sayre, Esq., their
attorney, and the said defendant, by Messrs. Charles and Elbert,
his attorneys, also comes, and thereupon, on motion of said

Plaintiff’s attorney, the said defendant was ruled to plead ten
days from this date.”

On the 19th of October the following :

-“ And now on this day come Messrs, Charles and Elbert and
w;tbdraw their appearance as attorneys for the said defendant,
without prejudice to the plaintiff.”

Ou the 27th of October a Judgment was entered, reciting
t}{e appearance, its withdrawal “by leave of the court and
WI.thout prejudice to said plaintiffs;” and the defendant’s
failure to plead according to the rule. Damages were as-
sessed by a jury at $12,244. A remittitur was entered for
$4244, and Judgment taken for $8000. The Supreme Court

?lﬁil‘med this judgment, and the defendant brought the case
ere,
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Mr. J. M. Woolworth, for the plaintiff in error:

I. If we lay out of view the appearance which Charles
and Elbert entered for Creighton, it is obvious that this
judgment cannot be sastained for a moment, because—

1. No notice of the proceedings was published, nor mailed
to the defendant, both of which things the statute render
necessary. If neglected, a judgment may not be collaterally
avoided, but on error it must be reversed.

2. The writ of attachment by which the suit was brought
is for only $5563, and the aflidavit on which the writ is
issned alleged only that sum to be due. It was not compe-
tent for the court to render a judgment for more than was
specified in the writ.

1I. The fact that Mr. Creighton appeared generally in the
action, does not affect the case.

Had the withdrawal of the appearance been general, and
unqualified by the words “without prejudice to the plain-
tift;” the case would have stood as it no appearance had been
entered.* The words ¢“without prejudice,” do not retain to
the plaintiff’ the advantage of the appearance. To give to
them that effect would make of no effect the withdrawal.
The utmost meaning that can be attributed to them is, that
the progress of the cause, and all rights of the plaintift’ not
resting on the appearance, should remain unattected by the
withdrawal.

Mr. B. T. Merrick, contra.

Mr. Justice HUNT delivered the opinion of the court.

In the view we take of this case it is not necessary to ex-
amine the alleged irregularities in the conduct of the suit
or the alleged defects in its commencement. Without in-
tending, in fact, to decide those points, it may be assumed,
as is argued by the plaintiff’ in error, that there was not that
notice of the proceedings required by the laws of Colorado.

* Michew ». McCoy, 3 Watts & Sergeant, 501; Lodge v. State Bank, 6
Blackford, 557; Dana v. Adams, 13 Illinois, 691.
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It may be assumed also that in making a claim of damages
for $3563 only in the writ of attachment, and in making a
claim for $8000 in the declaration, an error was committed.
It is insisted that in consequence of this claim in the writ
the party would have been justified in assuming that no
Judgment for a larger amount wonld be taken against him;
and that great injustice might bave been done to him. We
do not find that the respectable counsel claims that any in-
justice has actually been done,

But we ave of the opinion that there has been no oppor-
tunity for the commission of injustice. We find the facts
in this respect to be as follows:

After the execution of the writ of attachment the plain-
tiff filed his declaration claiming damages to the amount of
$8000, giving the items of the claim. After this time, viz.,
on the 12th day of October, the defendant appeared in the
suit by his counsel, Messrs. Charles and Elbert. The ap-
pearance was general, and, “thereupon,” as the record says,
on motion of the plaintiff’s attorney, the defendant was
ruled to plead in ten days.

Within the ten days, in which an order to plead had been
entered, upon, or upon the faith of, or in consequence of
their appearance, the attorneys came into court and with-
drew their appearance as attorneys for the defendant, with-
out “prejudice to the plaintiff.” TLeave to withdraw was
granted upon this condition. Assuming the rule to plead
to have been effectual, as it manifestly would have been
had there been no withdrawal, and assuming that a failure
to comply therewith placed the defendant in default, and
entitled the plaintiff to a judgment by nil dicit, as would
manifestly have been the case had there been no withd rawal,
the plaintift and the court held the action to be undefended,
and a judgment was entered for the plaintiff, with damages
to be assessed by a jury to be impanelled. The jury re-
ceived evidence upon this subject, and under instructions
from the court rendered a verdict for $12,244. The evi-
dence is not returned in the record, as there was no occasion
that it should be, and there is no presumption of law, or
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reason in faet, to suppose that the verdict was for a larger
sum than was justly due to the plaintiff. For all in excess
of $8000 a remission was made, and judgment was entered
for that sum,

The leave to withdraw the appearance of the defendant’s
attorneys was given upou the condition that it should be
“without prejudice to the plaintiff.”” This meant that the
position of the plaintiff was not to be unfavorably affected
by the act of withdrawal. All his rights were to remain as
they then stood.

A general appearance waives all question of the service
of process. It is equivalent to a personal service. The
question of jurisdiction only is saved.* If there was error
in the commencement of this action by reason of a defective
notice or otherwise, it was cured by the appearance.

This advantage, among others, was not to be impaired by
the withdrawal of the appearance.

A personal appearance by the defendant, through his at-
torneys, converted into a personal suit that which was before
a proceeding i rem. This result had been worked when
the appearance was entered, and stood in full effect when
the withdrawal was made. Any judgment that he could
then obtain against the defendant was binding upon the de-
fendant, indisputable and valid against him and his property
wherever he or it could be found. To recoustruet this judg-
ment and by means of a withdrawal of the appearance make
it a judgment to be enforced upon certain shares of bank
stock only, and liable to be re-examined as to that upon the
personal application of the defendant, would produce an ex-
tremely unfavorable effect upon the plaintiff’s position. It
would be a ¢ prejudice”” to him, and hence it cannot be per-
mitted.

A rule to plead had been served upon the attorneys. This
remained in force. At the expiration of the time to plead
the action was undefended, and a right to an interlocutory
judgment at once arose. To take away this right would be

* United States v. Yates, 6 Howard, 605.
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an injury to the plaintiff. Ience under the condition of no
prejudice it remained good to him.

The appearance of the defendant may remain, although
the attorneys, by whom it was entered, have withdrawn.
Its effect canuot be annulled by such withdrawal. The ap-
pearance gives rights and benefits in the conduct of a suit,
to destroy which by a withdrawal would work great injus-
tice to the other party. Such was the case of Eldred v.
Bank* where the defendant withdrew his plea, claiming
that the withdrawal left the case as though it had never been
filed, and that, never having been served with process, he
was not liable to a personal judgment. The court say:
“We do not agree to this proposition. The filing of the
plea was both an appearance and a defence. The with-
drawal of the plea could not have the effect of withdrawing
the appearance of the defendant, and requiring the plaintiff
to take steps to bring him again within the jurisdiction of
the court. . . . He was not by the withdrawal of the plea
out of court.”

None of the cases cited contain anything in hostility to
these views. As confirming them see Lawrence v. Yeatman,t
Rowley v. Berrian,t Thompson v. Turner.§

Second. We do not intend by the argument thus ad-
vanced to intimate that the result would have been different
had the appearance been withdrawn unconditionally, as was
the case in Eldred v. Bant.

The authorities upon this subject of a voluntary appear-
ance are cited in the case of Habich v. Folger, recently de-
cided in this court,|| and it is not necessary to do more than
to refer to them as there collected.

In the present case there was not a simple withdrawal,
but it was allowed upon the condition that it should be
without prejudice to the position of the plaintift. We de-
cide the case upon the facts as they are presented, and

* 17 Wallace, 551. 1 2 Scammon, 17. 1 12 Illinois, 198.

% 22 1d. 889; see also the present case reported in 1 Colorado, 509.
{| The last preceding case.
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nothing would be gained by attempting to go beyond
them.

JUDGMENT AFFIRMED.

Mr. Justice BRADLEY did not sit during the argument,
and took no part in this decision.

McQuibppy v. WARE.

1. A man who has neglected his private affairs and gone away from his
home and State; for the purpose of devoting his time to the cause of re-
bellivn against the government, cannot come into equity to complain
that his creditors have obtained payment of admitted debts through
judieial process obtained upon constructive notice, and on a supposition
wrongly made by them that he had no home in the State, or none that
they knew of. )

2. Especially is this true when there is no allegation of want of actual knowl-
edge of what they were doing.

8. And still more especially true is it in Missouri, where the statutes of the
State allow a bill of review of decrees or judgments obtained on con-
structive notice at any time within three years after they are obtained,
and the complainant has let more than six years pass without an effort
to have them so reviewed.

4. Allegations of gencral ignorance of things a knowledge of which is easily
ascertainable, is insufficient to set into action the remedies of equity.

ArpeaL from the Circuit Court for the Eastern District of
Missouri; the case being thus:

At the beginning of the late rebellion, which broke out
in 1861, McQuiddy, a resident of Nodaway County, Mis-
souri, and owning a farm there, voluntarily entered the ser-
vice of the Confederate States under General Sterling Price,
and followed the fortunes of that officer and his army when
they left Missouri. At this time there were two mortgages
on different parts of his farm, or instruments of writing
which the holders of them asserted to be mortgages. These
were due, and the holders in May, 1862, and November, 1863,
procured a decree of foreclosure of them. This proceeding
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was made in proféssed pursuance of a statute of Missouri,
regulating the subject of the foreclosure of mortgages, and
which authorizes an order of publieation instead of an actual
service when the mortgagee alleges and the court in which
the foreclosure is applied for, or its clerk, is satisfied « that
the place of residence of the defendant is unknown.” The
foreclosures, therefore, so far as the records of them showed,
were made on constructive notices, and on allegations such
as above stated.

McQuiddy also owed money, when he left Missouri, to a
third creditor; this debt being by a note unsecured. This
creditor proceeded to get Lis debt by a proceeding in attach-
ment, and in professed pursuance of another statute of
Missouri, which authorizes a writ in that sort of proceeding
to issue whenever the plaintiff files his petition setting torth
his cause of action, with an affidavit that he has good reason
to believe, and does believe, that the defendant has absconded
or absented himself from his usual place of abode in this
State, so that the ordinary process of law cannot be served
upon him. Such aflidavit was made by the unsecured cred-
itor, and under it, in November, 1863, judgment was got; a
Judgment, of course, like the other, on a constructive notice,
80 far at least as the record of the proceeding showed.

On these three different judgments all parts of his farm
were sold ; a sale of one part being in 1863, and of the others
in 1864, the sales following at no great intervals the dates
of the judgments.

By the Revised Statutes of Missouri a party against whom
judgment has been rendered on constructive notice simply,
may come in at any time within three years afterwards and
file a petition for review.* : :

In this state of things and of law, McQuiddy, in July, 1871,
filed his bill in the court below, against the purcliasers of
the farm (one Ware, and others), and against their vendees,
to set aside the sales and to Lave possession again of the
Property sold.

e L i

* Revised Statutes of 1855, p. 1280, 43 18, 15, 16.
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His bill attacked the jurisdiction of the court in all three
cases alike.

IIe averred that the orders of publication were based on
false statements, and that in one of the cases, proceeded in
as in the case of a mortgage, the instrument proceeded on
was not a mortgage, and that the proceeding was in truth a
proceeding to enforce a lien on lands, instead of a suit to
foreclose a mortgage, and required an aflidavit of non-resi-
dence to authorize the giving of constructive notice; and
that jurisdiction could not be acquired on aflidavit of unknown
residence, the sort of affidavit made in the case. ITe alleged
further that his departure from the State was for a tempo-
rary purpose and with an intention of soon returning; that
he left his wife at his domicile, and that copies of writs could
have been served on her, and that he neither absconded nor
absented himself from his usual place of abode in the sense
of the statute, nor was his residence unknown; that all
these facts were known to the parties in interest, including
the respondents, who either purchased the property at the
sales, or derived title from the person who did purchase.

By way of excuse for his want of diligence in his own
affairs, he alleged that the state of feeling was such against
him in Nodaway County, on account of the part he took in
the rebellion, that he could not with any sort of safety return
to the county, and that in 1863 he removed his family to
Tennessce, where he had since continued to reside. Ile
also alleged, in continuation of this excuse, that being absent
from the State, though a resident of the county when the
proceedings were instituted to deprive him of his rights, and
no notice of the same having been giveu to any member of
his family he had not a day in court given him, and was in
ignorance of what was done until recently; and that as soon
as practicable after ascertaining that the said illegal proceed-
ings were had, he had taken steps to assert his rights.

The only charge of fraud in connection with the transac-
tions disclosed in the bill related to the falsity of the affida-
vits on which the proceedings were based.

The complainant did not make any tender of money at
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all; but he prayed that an account might be taken of what
was due on the instruments of debt; that an account might
be taken also of the rents and profits received by the vendees
of the persons who had bought at the judicial sale, and that
he, the complainant, might be allowed to redeem on pay-
ment of any balance.

The defendants demurred, and the Circuit Court sustained
the demurrer. A decree having gone accordingly, McQuiddy
brought the case here for review.

Mr. W. H. Letcher, for the appellant, cited numerous stat-
utes of the State of Missouri, and decisions of the Supreme
Court of the State upon them, to show that the proceedings
were not in proper form, and that apon the facts alleged and
which, of course, the demurrer admitted, no jurisdiction
existed, and that the sales of necessity were void.

Mr. G. P. Strong, contra, contended that the statutes ap-
plicable to the case had been strictly pursued; and, more-
over, that the case was void of equity.

Mcr. Justice DAVIS delivered the opinion of the court.

In the view we take of this case we are not required to
wade through the various statutes of Missouri, and the de-
cisions of the courts of the State, in order to determine
whether or not the proceedings in question are valid. - The
complainant is not, in our opinion, in a position to invoke
the aid of a court of equity to decide that question. The
bill presents the case of a man who chose to neglect his pri-
vate interests for the purpose of devoting his time to the de-
struction of the government, complaining that his creditors
enforced the collection of their debts on a wrong theory of
his status, in consequence of euntering the service of the
enemy. There is no pretence that the debts were not meri-
torious, or that the judgments were entered for a larger
amount than he owed. The real ground of complaint is
that he was not an absent or absconding debtor, or a person

whose residence was unknown, and was not, therefore, sub-
VOL. XX. e
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ject to the proceedings which were instituted against him.
Whether this be so or not it is easy enough to see in the anom-
alous condition of affairs existing at the time in Missouri, that
creditors might honestly suppose that an individual leaving
his State to destroy the government under which his rights
of property were acquired, did not intend to return to it,
and proceed to collect their debts under that supposition.
The inquiry is whether a party acting in this way has stated
such a case as entitles him to equitable relief, because his
creditors, who ought to have been provided for before he
left, mistook the condition he occupied, and treated him as
a person who had permanently abandoned his home.

There is no averment that he did not have actual notice of
the proceedings against him in time to protect his rights.
And it is fair to infer, in the absence of such an averment,
that it could not be truthfully made. It is difficult to sup-
pose, when he moved his family to Tennessee, that he did
not communicate with friends in Missouri who were ac-
quainted with the true state of his affairs.

Besides, if the proceedings against him were irregular,
why did he not seek his remedy under the statates of Mis-
souri, which concede to the party against whom judgment
has been rendered on coustructive notice only, the right to
come in at any time within three years and file his petition
for review. If this had been done, and the State court had
permitted the cases to be reopened for the reasons set forth
in the bill, his remedy would have been complete, as the bill
charges the purchasers at the sale with notice of all irregu-
larities. It cannot be said that there was no opportunity of
doing this, for the earliest judgment was in May, 1862, and
both the others in November, 1868, and the war was sub-
stantially over in May, 1865. There is no averment of the
want of this opportunity, nor is the absence of it aided by
the general allegation, without specification of time or cir-
cumstance, that he could not with safety return to Nodaway
County on account of existing prejudices. This might be
true, and yet the opening of the judgments obtained by an
attorney, as his personal presence was not required for that
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purpose. It were easy enough before the three years ex-
pired to communicate with St. Louis by letter, or even to
go there, and it is very certain that he could not have been
under any apprehension while there of being disturbed in
the assertion of his legal rights.

Bat if the proceedings, instead of being irregular and
voidable, are null and void, as they are characterized in the
bill, the remedy at law is complete, for there is in such a
condition of things nothing in the way of the successful
maintenance of an action of ejectment, which will result not
only in the restoration of the lands, but also their rents and
profits,

Apart from all this, the maxim that he who seeks equity
must do equity in the transaction in respect to which relief
is sought, has not been observed by this complainant. While
admitting his indebtedness, and that it has existed for ten
years or more, he does not make a tender in court of what
is justly due, although he is asking the court to set aside the
proceedings by which this indebtedness was satisfied, on the
ground of their absolute nullity. The willingness to pay
what is found to be due on the adjustment of the accounts
for rents and profits is not the sort of offer required of a per-
son in the situation of this complainant,

Moreover, there has been an utter lack of personal dili-
gence, which is required in such a case as this in order to
bring into activity the powers of a court of equity. Equity
always refuses to interfere where there has been gross laches
in the prosecution of rights. There is no artificial rule on
such a subject, but each case as it arises must be determined
by its own particular circumstances. These proceedings
were begun early in the war, and yet no move is made to
disturb them uutil July, 1871, more than six years after hos-
tilities ceased. Why this delay? The complainant says he
was in ignorance of them until recently, and that as soon as
he ascertained them he took steps to assert his rights. Such
a general allegation will not suffice to provoke the interpo-
sition of a court of equity. Tt will not do to remain wilfully
1gnorant of a thing readily ascertainable. There has been
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free and uninterrupted communication between Tennessee
and Missouri since the war closed, and the courts every-
where accessible for the prosecution of any cause of action.
Besides, in the very nature of things, the complainant must
have known soon after it occurred that an improved farm,
once occupied by him, was in the possession of adverse
claimants. This was notice suflicient to put him on inquiry,
and this inquiry would have resulted in ascertaining all the
facts stated in the bill. There is no reason given for the de-
lay, nor any facts and circumstances on which any satisfac-
tory excuse ean be predicated.

Iere, then, is the case of a party engaging in the rebellion
without provision for his debts, to which there was no de-
fence, asking a court of equity, after the lapse of many
years without sufficient excuse for the delay, to interfere in
his behalf because his creditors adopted the wrong methods
for the enforcement of their claims against him. And this,
too, without any specific charge of fraud, except in the mat-
ter of the affidavits on which the proceedings were founded.

Such a charge, nuder the circumstances, is too weak and
unsatisfactory to relieve the complainant from the conse-
quences of his own folly.

In any aspect of the case we think the demurrer was prop-
erly sustained, and the decree of the Circuit Court dismiss-

ing the bill is therefore
AFFIRMED.

HumastoN v. TELEGrRAPH COMPANY.

1. Where a person, on a given contract, covenants to pay a sum whose
amount is to be contingent on certain events and is to be ascertained by
arbitrators, such person, if he prevent any arbitration, may be sued at
law on a quantum valebat, and the sum due may be ascertained by a jury
under instructions from the court. If the jury, under such instructions,
find that only so much is due, the plaintiff can recover nothing more.

2, A contract of a special nature explained and interpreted so as to sustain
a charge under which, in a case like that just stated, the jury found as
due much less than the plaintiff claimed.
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3. Where a person in consideration of property (not money) to be assigned
by another, agrees to give a certain number of shares of stock, having
on the day of the contract a fixed market value, and, refusing to give
the stock, is sued at law for a breach of the contract, evidence of the
value of the stock at any other titne than at the date of the contract is
rightly excluded ; its value at that date being agreed on and admitted.

AprpiAL from the Circuit Court for the Southern District
of New York; the case being thus:

Humaston having invented certain instruments for expe-
diting the transmission and reception of messages by tele-
graph, and especially for perforating paper for the purpose
of such messages, which inventions were patented, and hav-
ing also, as he alleged, discovered a process by which paper
could be chemically prepared, so as to be sensitive to the
electric current, and by which its value would be greatly
enhanced (a process which he kept secret), entered in April,
1861, along with one Lefferts, who had some interest in the
matter with him, into an agreement, as follows, with the
American Telegraph Company, a company already estab-
lished in the business of telegraphing:

“The American Telegraph Company agree to buy, and Hu-
maston agrees to sell a full, perfect, and unincumbered title to
all his inventions for all electric telegraph machines and pro-
cesses, and particularly the patented invention for perforating
paper for the purpose of telegraphic messages, and the adapta-
tion and manner of using such perforated paper in the trans-
mission of such messages, including whatever is patented by
Humaston in the transmission of messages by telegraph, and
also including the secret process of preparing the chemical
paper, with the right to procure letters-patent therefor.

“The said Humaston and Lefferts agree not to engage, di-
rectly or indirectly, in telegraphing during the period of ten
years, in competition with the American Telegraph Company,
nor in any way aid, countenance, or encourage any telegraph
line doing business in any of the States bordering upon the At-
lantic Ocean or Gulf of Mexico, &c., 80 as to in any way injuri-
ously affect the business or interests of the American Telegraph
Company.

“The consideration to be paid by the company for the said
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inventions and patents, and agreement against competition, is
one dollar, and at least 50 shares of the capital stock of the
American Telegraph Company. Upon the execution and de-
livery by said Humaston of conveyances of the aforesaid inven-
tions and patents, conveying a full, unincumbered, and perfect
title to the whole thereot, the said American Telegraph Com-
pany are to issue to the said Humaston 100 shares of the stock
of said eompany, and a further consideration of not exceeding 400
‘ shares of the capital stock of said company is to be paid or issued
to the said Ilumaston upon the following stipulations and con-
| ditions: Three disinterested referees or arbiters are to decide
how much (if any) more is to be issued to the said Humaston after
: such arbiters shall be satisfied as to the capability and value of said
patented inventions; the said referees or arbiters to be mutually
selected.

“Tt being understood that the aforesaid maximum amount of
stock consideration is stated under a claim by the said Humas-
, ton and Lefferts that his patented inventions will enable the
; said company to do by the Humaston system, and on oue wire,
' five times as much business, regularly and accurately, as can be

done now on one wire, in the same time, by any system now
i used by said company, it being also understood that compensa-
tion is not to be allowed to Humaston for what is now public,
but only for what their patented improvements in telegraphy
! are worth more than any other of said systems.

“The arbiters or referees are also, in estimating the value of
said patented inventions, to consider the comparative reliability,
accuracy, rapidity, cost, and also the expense of working and using
said inventions with those now in use. To enable the said Humas-
ton and Lefferts to prove the capacity and value of the said in-
ventions, full, fair, and sufficient trials are to be allowed to
1 them, and made in such manner, and as often, and for such
* period of time, as the referees may determine, and the final de-
; cision is to be given before the expiration of one year from the
1 date hereof. Each party are to have the right to suggest to
| the referees such experiments for the testing of such inventions
as to them may seem proper. The referees to have full oppor-
tunity of investigating and deciding in the matter. It is also
understood and agreed that the company are to have reasonable
opportunity to examine into the validity and patentability of
the patented inventions, and place any questions which may
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arise thereon before the referees for their decision. But the
referees are hereby instructed that under the foregoing para-
graph the company are to require only a reasonable amount of
evidence as to the wvalidity of the Humaston inventions, and
further agreed that, should the referees decide that the inven-
tion is wholly invalid, and not patentable, then the company
will surrender up and transfer to Humaston, by a good and suf-
ficient assignment, the title to the said patents on the retransfer
of 50 shares of stock of the company. Upon the award or de-
cision of said referees, or a majority thereof, being made in
writing and delivered to said company, said company are to pay
or issue to said Humaston the additional amount, if any, of stock
(not exceeding 400 shares), determined or stated in such award.”

Humaston made the requisite tramsfers, and the matter
meant to be submitted was referred to the arbitrators. They
accepted their office and entered upon the discharge of their
duty, but the telegraph company withdrew its submission. Hu-
maston now brought special assumpsit against the company,
claiming not only the 100 shares of stock which he actually
received in 1861 (and then worth $100 a share, or $10,000,
and which in 1866 was worth $18,000), but claiming also the
value of the other 400 shares. His position was that by
the terms of the contract, he was entitled to the 400 shares
unless the arbitrators named a smaller compensation, and
that as the company had withdrawn its submission, and so
prevented the arbitrators from naming any such smaller
compensation, he was entitled to the whole 400 shares.

At the trial, the instruments invented by Humaston were
submitted to the jury and explained, and experts, mechanies,
and telegraphers examined upon them for several days.

After the plaintiff had established what was perhaps a
primd facie case, his counsel, for the purpose of furnishing a
rule for estimating his damages, offered to show that the
market value of the stock of the American Telegraph Com-
pany on the 12th day of June, 1866, on which day the com-
pany had been consolidated with the Western Union Tele-
graph Company, was $150. The eourt excluded the evidence
for the purpose for which it was offered, but admitted it as
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a fact which the jury might consider in estimating the value
of the property sold. Subsequently the parties agreed that
the market value of the stock of the company on the Ist
day of April, 1861, was $100 per share, and made their
agreement known to the court. Thereupon the court held
that the evidence as to the value of the stock on the 12th of
June, 1866, and at subsequent dates, which had been ad-
mitted, was immaterial ; and under the plaintift’s exception
struck it out and excluded it.

Some of the defendant’s evidence tended to show that the
plaintiff’s invention had no value and had never been used.

The court charged—

That the plaintiff was not entitled, as matter of law, to
recover of the defendants the value of the remaining 400
shares:

Also that the plaintiff did not, as matter of law, become
entitled to the said 400 shares of stock by reason of the de-
fendants’ revocation of the powers of the referees or other
breach of contract alleged, but that the plaintiff was entitled,
in consequence of the revocation, to bring an action and to
recover the excess (if any there was) which the value of
what he sold, assigned, and transferred to the defendants
(enhanced by the agreement of the plaintiff and Lefferts not
to enter into competition with the defendants) had when sold
and delivered, over the amount which he had already re-
ceived (and that this the parties agreed was 100 shares, of
the aggregate value of $10,000), with interest on such excess
from the 18th of February, 1867; but if in their judgment
there was no such excess, then that their verdict should be
for the defendant.

To these instructions the counsel for the plaintiff excepted.

The jury found for the plaintiff, and assessed his damages
at $7500.

The exclusion of the evidence and the charge of the court
were the matters now assigned for error.

Messrs. Truman Smith and Cephas Brainard, for the plaintiff
in error, argued the case much at length, and showed, as




Oct. 1873.] Humasron v. TrELEGrAPH CoMPANY. 25

Opinion of the court.

they conceived, that it was well established both in England
and this country, that a stipulation in a contract for a refer-
ence of any matter of difference likely or certain to arise
thereunder, might be conunected with the principal under-
taking in such a manner as to make it a condition, and that
as such it might essentially qualify or affect the rights of
one party, or the obligations of the other; that if it were
a condition precedent and was not performed, the obliga-
tion would be null; and if it were a condition subsequent
and not performed (which the counsel alleged was the case
here), then that the condition became null and the obligation
absolute. If the party bound by a condition precedent did
not submit, or offer to submit, or having submitted, revoked,
his right of action was gone; and if a party bound by a con-
dition subsequent refused to submit, or having submitted,
revoked, then the qualification of his liability was gone, and
that liability became absolute.

The learned counsel referred to twenty-nine different cases,
English and American, beginning with Vynior’s Case, re-
ported by Sir Edward Coke,* which sustained, as they con-
ceived, their views.

Messrs. .J. R. Porter and G. P. Lowry, contra, citing Cowper

V. Andr.em,}L and the opinion of Hobart, C.J., therein; Brewer
v. Hill,{ and other cases.

Mr. Justice DAVIS delivered the opinion of the court.

Whether or not the court erred in its charge, and in the
faxclusion of the evidence excluded, depends on the proper
interpretation of the contract and the rule of damages which
shall be applied in this action to the breach of it.

It is insisted by the plaintiff that the defendant promised
to pay him for his invention four hundred shares in addition
to the one hundred shares paid on the delivery of the title,
unless the arbitrators should relieve the company by fixing
some less amount, and a great deal of learning touching the

¥ 8 Reports, 815. t Hobart, 40. 1 2 Amnstruther, 413.
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doctrine of conditions subsequent and precedent has been
invoked in support of this position. But this doctrine has
no application here, for, manifestly, this is not an undertak-
ing to which a condition subsequent could be attached. It
is easy to determine why this contract was made, the nature
of it, and the acts to be performed by the contracting par-
ties. The American Telegraph Company were engaged in
carrying on the telegraph business in some portions of the
country, and naturally desirous of appropriating to itself any
new invention which would facilitate the transmission of
telegraphic messages. Humaston claimed that his system
just patented would do five times as much business on one
wire as the ordinary systems then in use. If it could do this
with equal accuracy and reliability and at no greater cost,
the value of it could be hardly overestimated, but there had
been no experiments to test the question of whether or not
it was capable of doing these things. It might do the work
claimed for it and yet be so unreliable, or the expense of
working and using it so much greater than the expeunse of
working and using the inventions then open to the public or
used by the company, that its purchase would be dear at any
price. The company, desirous of possessing everything new
and useful in the line of their business, were willing to risk
something in the acquisition of these inventions, but unwill-
ing to pay the estimate of value which Humaston put upon
them without trial of their utility. This estimate was
$50,000, as the proof on the trial was that the stock of the
company stood at par in the market at the date of the con-
tract. The company said to Humaston, We will take your
patents, whether valid or not, and pay you $5000 for them
if you and Lefferts stipulate not to compete with us for a
period of ten vears, and if they are valid, whether useful or
not, the compensation shall be increased to $10,000. But
we cannot promise additional compensation unless, after
proper experinient, your system shall be proved to be worth
more. It may be that your claim of rapid performance can
be sustained, and yet the system, owing to its greater cost
than those now in use, or some other controlling practical
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consideration, be of comparatively little value to us. This
can only be determined, after trial, by some impartial tribu-
nal. We are willing that this tribunal shall be referees
mutually selected, to whom shall be submitted the question
of whether we shall pay anything more than the $10,000
already paid, after the merits of your system have been
tested by them and its capability and value established.
They may reach the conclusion that you are sufliciently
compensated already, and if they do, their award must be
accepted as a final settlement of the matters of difference
between us. If they reach a contrary conclusion they must
fix the amount of consideration which we are to pay in ad-
dition to what you have already received; but this must be
within the limit of four hundred shares of stock equivalent
to $40,000.

This is a fair analysis of the provisions of the contract
and of the considerations on which it was based. Instead
of it binding the company to pay four hundred shares, unless
a less number was fixed by the arbitrators, it left them to
say whether Humaston was entitled to any more than he
had already got, and if so, how much. There was no con-
cession by the ccmpany that the inventions were worth any
more to it than the huudred shares. It might turn out on
the trial that the price already paid was excessive, or, on the
contrary, that it was not sufficiently remunerative. This
point of value the triers were to determine, and if deter-
mined favorably to the plaintiff he would have a cause of
action against the defendant. Until this determination, if
there had been no interruption to the arbitration, no cause
of action could arise. It was a reasonable provision that
tl'le value of these inventions should be submitted to the ar-
bitration of practical business men, and if Humaston, instead
of the company, had refused to proceed with the arbitration
he could not resort to an action, for the defendant would
not have been in default, and, therefore, not liable to suit.*
But the defendant broke the agreement and revoked the

* Delaware and Hudson Canal Co. v. The Pennsylvania Coal Co., 50 New
York, 250,
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submission, and Ilumaston asks that in consequence of this
wrongful action of the defendant his rights may be deter-
mined by the court and jury, instead of by arbitration.

It becomes, therefore, important to determine what is the
measure of liability for the breach of contract by the de-
fendant. If we are correct in our interpretation of the con-
tract, this action cannot be supported as an action seeking
damages for breach of contract to deliver stock, for there
was no engagement to deliver any, except on a condition
which has not happened, and there is no proof that the arbi-
trators wonld have found that Humaston was entitled to
receive more stock than he had already obtained.

The action ecan be supported for the value of the property,
and this was the proper subject of inquiry at the trial. The
company covenanted to pay this value, to be ascertained in
a particalar mode, and as they have prevented this mode
being adopted, they cannot take advantage of their own
wrong and deprive the plaintift’ of the opportunity of show-
ing to the court and jury what itis. In liea of the award
of the arbitrators the verdict of the jury can be asked by
the plaintiff to determine it. The ascertainment of this
value was the essence of the contract, the thing on which
the submission was based, and the revocation of the sub-
mission leaves the jury to settle it. Benjamin, in his Trea-
tise ou Sales,* says, if the performance of the condition for
a valuation be rendered impossible by the act of the vendee
the price of the thing sold must be fixed by the jury ona
quantum valebat, as in Clarke v. Westrope,t where the out-
going tenant sold the straw on a farm to the incomer, at a
valuation to be made by two indifferent persons, but, pend-
ing the valuation, the buyer consumed the straw. And the
doctrine of the text is sustained by adjudged cases in this
country and England.

* First edition, page 430. + 18 Common Bench, 765.

1 Inchbald ». The Western, &c., Plantation Co. (head note), 112 English
Common Law (17 Common Bench, New Series), 733; Hall v. Conder, 89
1d. (2 Common Bench, New Series), 53 ; United States ». Wilkins, 6 Whea-
ton, 185, 143; Kenniston ». Hum, 9 Foster (N. H.), 506; Holliday v. Mar-
shall, 7 Johnson, 213 ; Cowper v. Andrews, Hobart, 40-43.
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Nothing is, therefore, due on this contract, unless the
court and juary, sitting in the place of the arbitrators, shall
decide that the plaintift is entitled to recover for the sale
of his inventions more than he has already received. The
case was tried on this theory, and the court charged the
jury that the value of a specified amount of stock was not
the legal measure of the plaintiff’s damages, but that he
was entitled to recover the excess (if any there was) which
the value of what he sold and transferred to the company,
enhanced by the agreement of the plaintiff and Lefferts not
to enter into competition with the company, as stipulated in
the contract, had, when sold and delivered, over the amount
which he had already received ; and this the parties agreed
was one hundred shares of the defendant’s stock, of the
aggregate value of $10,000, with interest on such excess
from the date of the revocation of the powers of the arbi-
ters. This charge is in conformity with the views we have
expressed of the obligations of this contraet, and of the rule
of damages applicable to the breach of it.

It is urged, however, that the court erred in excluding
testimony of the value of the defendant’s stock both when
they sold out to the Western Union Company, and when
the revocation occurred.

It is not perceived how the sale to the Western Union
Company changed the rights of the parties, for there is
nothing to show that it hindered the defendants from acquir-
ing in the market at any time a sufficient number of shares
of its stock to comply with the award which it was expected
the arbitrators would be suffered to make long after this
sale took place.

If there had been an agreement to deliver a certain quan-
tity of stock, and an action had been brought for the con-
version of it, on the ground that the defendant by the sale
to another company had put it out of its power to comply
with the terms of its agreement, evidence of the value of
the stock at the time the sale oceurred would be competent.
And so would evidence of its value at the date of the revo-




30 Humasron v. Teueerapa CompaNy. [Sup. Ct.

Opinion of the court.

cation, if the plaintift' was in a position to support an action
for damages for breach of contract to deliver stock. But as
he is limited in his recovery to the value of his inventions
when sold and delivered, evidence of the value of shares of
stock at all is only proper as tending to show the estimate
put upon the property by the parties at the time they made
their bargain. And as the value of the stock in 1861, when
the contract was concluded, was directly shown, its value at
any other time became unimportant. The Circuit Court
proceeded on the theory, and we think correctly, that the
defendant intended to give for and considered the plaintiff’s
property worth (if it perfornied certain conditions) the cash
equivalent of five hundred shares of stock. This was $50,000,
which the plaintiff’ must also have adopted as his estimate
of the value of the property when he sold it, as he offered
evidence tending to show that it was worth that sum, and
claimed that the evidence proved the fact. The conflict of
testimony on the worth of the Humaston inventions was
very great, for the defendant also introduced evidence tend-
ing to prove, and claimed it was proved, that these inven-
tions were of no value, or if any, no more than the amount
already paid for them.

In this condition of the evidence it was a difficult matter
for the jury to settle the issue submitted to them, but as
they were able to do it with the aid of the court and emi-
nent counsel, after a lengthy trial, by finding a considerable
verdict tor the plaintiff, it would seem that he ought to be
satisfied with it.

At any rate there is no error in the record, and the judg-
ment must be

AFFIRMED.
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KEenr v. SMITH.

A deed by which a husband, on articles of separation between him and his
wife, binds himself to pay, in trust for her, a certain amount of money
(capital), and interest on it till paid, becomes a voluntary settlement if,
before payment is made, the parties are reconciled, make null all the
covenants of the articles of separation, and cohabit again, with an agree-
ment that the settlement shall stand as agreed on, except that the hus-
band shall not pay interest while he and his wife live together.

A voluntary settlement of $7000 cannot be sustained against creditors
where the person owes $9306, and has, of all sorts of property, the same
being not cash, not more than $16,132.

AppeaL from the Circuit Court for the Eastern District of
Missouri.

Smith, assignee of Martin Meyer, a bankrupt, brought a
bill in equity in the District Court for the Eastern District
of Missouri, to set aside as fraudulent a deed of trust-given
by the baunkrupt in Aungust, 1867, to one Kehr, on a house
and lot where he lived, and owned by him, to secure two
promissory notes, of even date with the deed, for $2500 each,
payable respectively in one and two years from date, with
interest, which the bankrupt executed to a certain Schaeffer,
as trustee of Clara Meyer, his wife.

The case was thus: In August, 1867, Meyer, a trader in
St. Louis, and his wife agreed to separate, and entered into
an agreement for this purpose. They were to live separate
from each other without molestation, and the rights given
to one in the articles of separation were secured to the other.
In order that the wife might have sufficient means for her
support the husband covenanted with a persop named that
he would pay to him, as trustee for the wife, the sum of
$7000 on the execution of the instrument. In cousideration
of these and other agreements the trustee and the wife cove-
nauted with the husband to accept the stipulated sum in
full satisfaction of any claim for maintenance or support,
and also for any claim for alimony or dower in case of the
husband’s death. The trustee also covenanted to save the
husband harmless from any debts the wife might contract
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-on his account. No fault was imputed by one to the other,

but each was left at liberty, if go disposed, to prosecute an
action for divorce. Two thousand dollars of the seven was
paid in money to the trustee, and the balance was secured
to be paid by the deed of trust, which was the subject-matter
of this controversy.

At the time of this settlement by Meyer his pecuniary
condition, as assumed by the District Court, a report of
whose opinion in full is given in the reports for the Eighth
Circuit,* was thus:

He owed, . : A . $9,308

He had property as follows:
The property charged in favor of his wife, about the
value of which witnesses differed, one valuing it at
$10,500, a sum which, free from all incumbrances,

it brought at public sale, . : 3 . $10,500
Other real property, at most, . E 3 632
Personalty, . g 2 it im : 5 5,000

: $16,132
Deduct amount settled on his wife, ; ; 7,000

Leaving to pay all his debts, . 3 : 2 $9,182

The Circuit Court estimated the real estate charged at
about $2000 more than did the District Court; noting, how-
ever, that being the party’s homestead, the homestead right
(in Missouri $1000) was chargeable on it. The result was,
of course, not much different.

After the execution of the deed of separation the parties
separated, but within two and a half mouths became recon-
ciled, aud, with the trustee, eutered into articles of recon-
ciliation, rescinding the whole of the previous agreement,
except in the matter of the separate estate created by it;
agreed to forget past differences, and to live together as
husband and wife ; it being further agreed that the husband
was not to pay any interest on the notes during their recon-
ciliation. The covenants in the first articles, except in the
particular named, were declared to be void, and each party

* 2 Dillon, 51.
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released the other from any breach of them. A ¢ complete
condonation” was also declared by the new arrangement.

The husband and wife lived together for some four years,
when the husband left the country, and soon after this he
was declared a bankrupt. After the filing of the bill in this
case, the property on which the notes to Mrs. Meyer were
secured was, with the assent of the parties litigant, sold by
the order of the court, and the right reserved to the parties
to proceed against the fund. The question for decision was
whether Mrs. Meyer should have these notes paid to her out
of the proceeds of this property to the exclusion of the cred-
itors of her husband.

There was some effort to prove that Mrs. Meyer had re-
ceived from a first hushand’s estate a considerable amount
of money, which Meyer, who was her second, had received
and used for his own purposes; and that this use of it by
him was the equitable basis of the settlement of $7000. The
deed of settlement, however, did not allude to this as a con-
sideration, nor allude to it otherwise, and there was no suf-
ficient proot of the fact that when she married Meyer she
had any property, or that afterwards she ever got any from
any source independently of Meyer himself.

The District Court decreed in favor of the assignee, and
the Cireuit Court having aflirmed that decree, the wife and
her trustee took this appeal.

Messrs. N. Meyer, M. Blair, and F. A. Dick, for the appel-
lant; Mr. 8. Knozx, contra.

Mz, Justice DAVIS delivered the opinion of the court.

It is unnecessary to discuss the question whether the set-
tlement made, in view of actual separation, could be upheld
or not in the condition of the husband’s affairs, because this
case must turn on what occurred afterwards. All the ele-
ments of value which entered into the composition of the
first agreement ceased to exist when the parties became
reconciled. The marital relations were resumed on the

basis of mutual forgiveness for past misconduct, and the
VOL., XX. 8
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wife became entitled to support from her husband and to
dower in his estate. These rights of the wife had been re-
linquished in the first contract, and this relinguishment was
the only consideration to support it. The withdrawal of the
consideration left the notes without any element of value in
them, and the execution of the new contract, followed by
cohabitation, placed the parties exactly where they would
have been if there had been no separation. The notes thus
became a voluntary gift, and it can make no difference in
their character that they are reserved as a separate estate to
the wife. It is not a question in the case whether, as be-
tween the parties, they could not be enforced. The question
is whether a husband, at the time largely indebted, can
make a voluntary donation or even voluntary conveyance to
his wife to the prejudice of his creditors, An attempt is
made to show that Meyer received from his wife a consider-
able amount of money obtained by her from her first hus-
band’s estate, and that this formed part of the consideration
of the settlement when they separated; but there is no evi-
dence of any value to prove such a state of things. Besides,
the articles of separation decide this point against the wife,
as no notice is taken of it, and it is hardly possible, if the
fact were as claimed, that on such an occasion it would not
have been mentioned.

In this controversy, therefore, with creditors, the gift must
be treated as purely voluntary; a gift being nothing more
than the transfer of property without consideration.

We could not profitably add anything to what has been
so well said by the district judge in his opinion in this case
on the sabject of the indebtedness and property of Meyer at
the time of the settlement upon his wife. On a careful con-
sideration of the whole evidence we are satisfied that the
value of the property was not materially different from the
estimate he put upon it. If he erred at all in this estimate
it was within a very narrow limit. The homestead on which
the notes were secured was the only piece of real estate of
any consequence owned by Meyer, and witnesses differed as
to its value, but the opinion of one was sustained by what
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it brought at the sale, which was the eriterion of value
adopted by the District Court. In this he may have been
mistaken, but if so, the mistake was within the limits of
$2000, which the Circuit Court thought was about the worth
of the property. Outside of the homestead the assets of
Meyer were uncertain, but they did not exceed, if they
equalled, the estimate of the District Court. The conclusion
reached by that court, after going into particulars, was that
the estate of Meyer could not have exceeded the sum of
$16,182. Deducting from this the sum of $7000 paid, and
agreed to be paid, to the wife, would leave $9132 to meet
debts confessedly due, amounting to $9306.

Surely the voluntary provision for the wife, in such a con-
dition of things, is not sustainable against existing creditors,
Nor can it be supported on the theory that the whole estate
was worth a few thousand dollars more. Suppose it was,
there would still be that extent of embarrassment, which
would have a direct tendency to impair the rights of cred-
itors. In such a case a presumption of constructive fraud is
created, no matter what the motive which prompted the
settlement. Meyer was not only largely indebted for a per-
son in his situation, but it is easy to see it would have been
close work for his creditors to have made their debts, if they
had tried to enforce their collection by judicial process, a
surer way of ascertaining the real worth of the property than
by the opinions of indifferent persons, as experience has
proved that this kind of testimony is often unreliable on such
a subject. The ancient rule, that a voluntary post-nuptial
set_tlement can be avoided, if there was some indebteduess
eX}stir\g, has been relaxed, and the rule generally adopted in
this country at the present time, will uphold it, if it be rea-
§0nable, not disproportionate to the husband’s means, taking
to view his debts and situation, and clear of any intent,
actual or constructive, to defraud creditors.*

Testing this settlement by this rule, it must be taken to

g * See the note to Sexton . Wheaton, 1 American Leading Cases, 5th edi-
101, page 87, where the law on this subject is fully considered.
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be in bad faith towards existing creditors, as; clearly, it was
out of all proportion to the means of the husband, consider-
ing his state and condition, and seriously impairs his ability
to respond to the demands of his creditors.

It is well settled, where a deed is set aside as void as to ex-
isting creditors, that all the creditors, prior and subsequent,
share in the fund pro rata.*

We have considered the contract in this case as if it were
executed, because no point is made by the respondents that
it s executory, and the case has been argued by both sides
on the theory that the law applicable to an executed contract
of this sort applied to the one in controversy. It may well
be doubted whether in any case a mere promise by the hus-
band, without consideration, to pay money to the wife at a
future time, can be enforced against the claims of creditors.

DECREE AFFIRMED.

Pacrric Rainroap CoMPANY v. MAGUIRE.

1. The twelfth section of the act of the Missouri legislature, passed December
25th, 1852, by which it was declared that—

“‘The Pacific Railroad shall be exempt from taxation until the same shall be
completed, opened, and in operation, and shall declare a dividend, when the
road-bed, buildings, machinery, engines, cars, and ether property of such com-
pleted road, shall be subject to taxation at the nctual cash value thereof :

s Provided, That if said company shall fail, for the period of two years after
said roads respectively shall be completed and put in operation, to declare o
dividend, that then said company shall no longer be exempt from the payment
of said tax—'"’

created a contract that, subject to the proviso, the railroad should not
be taxed.

* Magawley’s Trust, 5 De Gex & Smales, 1; Richardson . Smallwood,
Jacob, 552-558 ; Savage v. Murphy, 84 New York, 508; Iley v. Niswanger,
Harper's Equity, 295; Robinson v. Stewart, 10 New York (6 Selden), 189;
Thompson v. Dougherty, 12 Sergeant & Rawle, 448, 455, 458; Hoke v.
Henderson, 3 Devereux, 12-14; Kissam ». Edmundson, 1 Tredell’s Equity,
180; Sexton v. Wheaton, 1 American Leading Cases, 45; Norton v. Nortf?n,
5 Cushing, 529; O’Daniel ». Crawford, 4 Devereux, 197-204; Reade v. Liv-
ingston, 8 Johnson’s Chancery, 481-499; Townshend ». Windham, 2 Vesey,
10; Jenkyn ». Vaughan, 3 Drewry, 419-424.
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2. The ordinance adopted as part of the State constitution, by the people of
Missouri, July 4th, 1865, levying a tax on the gross receipts of the com-
pany, within two years after it was completed and put in operation, in
order to pay debts of the State, contracted in order to help to build the
road (and which the railroad company was, as between itself and the
State, primarily bound to pay) impaired the obligation of the contract,
and was void. :

Error to the Supreme Court of Missouri, the question
involved having been the right of a tax-collector of the State
of Missouri to levy a tax authorized by an ordinance of the
State named, on the property of the Pacific Railroad Com-
pany, a corporation incorporated by the suid State. The
case was thus:

By an act of March 12th, 1849, the railroad company
was incorporated, as already mentioned, with a capital of
$10,000,000, for the purpose of building a railroad across
the State, from the eity of St. Louis, on the eastern line of
the State, to a point indicated in the western line. Authority
was given to the counties through which it should pass to
subscribe for the stock, and it was invested also with the
powers usually conferred upon such companies.

By an act passed February 22d, 1851, it was enacted that
when a certain sum had beeu collected of the capital stock
and expended in the survey and construction of the road,
the bonds of the State to the same amount should be lent to
the road, and further loans were authorized, not to exceed
$2,000,000. The loan was made a lien on the road, and the
company was required to pay the principal and interest of
the bonds.

By an act of December 25th, 1852, certain public lands
were vested in the company, and the company were author-
ized to build a southwestern branch road to the western
boundary of the State. Provision was made for the issue of
an additional $1,000,000 of the bonds of the State, to be used
1 aid of the work proposed, with precaution that subserip-
tions should have been made and should previously have
been applied by the company to amounts stated, and that
the bonds should not be sold at less than their par value,
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and that the road should be completed and put in operation
within five years after the passage of the act. The companies
were to pay the principal and interest of these bonds also,
and the State had its lien.

The twelfth section contained the following provision :

“The said Pacific Railroad and the said Southwestern Branch
Railroad shall be exempt from taxation respectively until the
same shall be completed, opened, and in operation, and shall
declare a dividend, when the road-bed, buildings, machinery,
engines, cars, and other property of such completed road, at
the cash value thereof, shall be subject to taxation at the rate
assessed by the State on other real and personal property of
like value. . . . Provided, that if said company shall fail, for the
period of two years after said roads respectively shall be com-
pleted and put in operation, to declare a dividend, then the said
company shall no longer be exempt from the payment of said
tax, nor from the forfeitures and penalties in this section im-
posed.”

This act and its grants were duly accepted by the com-
pany, in a mode which the act prescribed, in case the com-
pany desired to accept it.

This constituted one ground relied on, in connection with
eertain other matters, by the company. Now, as to another
ground relied on by them, in connection with the same cer-
tain other matters, as ground independent of that already
stated.

With the outbreak of the rebellion, in 1861, both the rail-
road company and the State made defanlt in the payment
of the interest on the State bonds, and on the 10th of Feb-
ruary, 1864, the westernmost sixty-five miles of the road
being yet unfinished, the legislature passed an act author-
izing the company to issue its bonds for $1,500,000 aud to
mortgage that unfinished part; the State agreeing to relin-
quish for this object and to this extent her first lien, and re-
taining only a second one.

The bonds when issued were to be delivered to a fund
commissioner, created by the act, and to be sold by him,
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and the money arising from such sale was to be applied by
him to the counstruction and equipment of the road. The
act also required all the gross earnings of the road to be paid
to said fund commissioner, and that he should, after paying
the running expenses of the road and his salary, apply the
residue, first to the extension and equipment of the road
until it was completed, after reserving suflicient for the pay-
ment of the interest accruing semi-annually on the bonds
sold; secondly, to the purchase or payment of the bonds;
third, to the payment of the interest on certain other bonds
authorized by the act, which were never issued; fourth, to
the payment of dividends on certain preferred stock, also
" authorized by the act, which was never issued; the surplus,
if any, to the purchase of State bonds with the interest
coupouns,

This act was duly accepled by the company. The fund
commissioner was appointed, the mortgage executed, the
bonds issued by the company and sold by the fund com-
missioner, and the money arising from such sales and from
the earnings of the road was applied by him in the manner
provided in the act.,

The fund commissioner continued in the discharge of
the duties imposed by the act until October, 1868, when his
office was abolished, the bonds being at that time still un-
paid.

On the 4th day of July, 1865, the present constitution of
Missouri, together with an ordinance known as the Railroad
Ordinance as a part thereof, went into effect. The pro-
visions of the ordinance are as follows:

* “SecrioN 1. There shall be levied and collected from the Pa-
cific Railroad Company, the North Missouri Railroad Company,
and the St. Louis and Iron Mountain Railroad Company, an
annual tax of ten per centum of all their gross receipts for the
tl'an§1)0rtation of freight and passengers (not including amounts
received from and taxes paid to the United States), from the 1st
of October, 1866, to the 1st of October, 1868, and fifteen per
centum thereafter; which tax shall be assessed and collected in
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the county of St. Louis, in the same manner as other State taxes
are assessed and collected, and shall be appropriated by the General
Assembly to the payment of the principal and interest now due or
hereafter to become due, upon the bonds of the State, and the bonds
guaranteed by the State, issued to the aforesaid railroad companies.

“The tax in this ordinance specified shall be collected from
each company hereinbefore named only for the payment of the
principal and interest on the bonds for the payment of which
such cdmpany shall be liable; and whenever such bonds and
interest shall have been fully paid, no further tax shall be col-
lected from such company, but nothing shall be received by the
State in discharge of any amounts due upon said bonds except
cash or other bonds or obligations of this State.

“Should either of said companies refuse or negleet to pay 1
said fax, as herein required, and the interest or principal of any
of said bonds, or any part thereof, remain due and unpaid, the
General Assembly shall provide by law for the sale of the rail-
road and other property, and the franchises of the company that
shall be thus in default, under the lien reserved to the State, and
shall appropriate the proceeds of such sale to the payment of
the amount remaining due and unpaid from said company.”

At the time of the passage of this ordinance the road was
under construction, and it was not completed and put in
operation until the Ist of April, 1866. It was then com-
pleted and put in operation.

In pursuance of the ordinance above quoted, one Maguire,
a collector of taxes for the State of Missouri, assessed a tax .
against the company for the year beginning October 1st,
1866, at 10 per cent. on $2,536,440, that being the gross
earnings of the road for that year.

The tax was assessed in the same manner as other State
taxes were assessed in said county, 10 per ceut. as a tax
under the ordinance just above recited, amounting to the sum
of $253,644. No dividend had been declared or paid when the
levy in question was made, and two years had not elapsed from the
completion of the road.

The company refused to pay the tax and Maguire seized
its property. The company sued him for a trespass. He
justified under the ordinance.
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A case setting forth the facts above given was agreed on
and stated, for the judgment of the court, and on it the com-
pany contended that the ordinance was unconstitutional so
far as it affected them, because it was a law passed by the
State “impairing the obligation of contracts,” and because
it deprived the company of its property without due process
of law.

It was agreed that if the court adjudged the ordinance in-
valid it should give judgment in favor of the company for
six cents damages and costs, and it valid give judgment
against it for costs only. The Supreme Court of Missouri
adjudged the ordinance valid, and the company brought the
case here.

Messrs. W. M. Evarts, J. Baker, and J. B. Henderson, for
the company, plaintiff’ in error, placed the case on the follow-
ing among other grounds:

1. That by the twelfth section of the act of December
25th, 1852, the company was exempted from the payment of
the tax in question.

2. That by the act of February 10th, 1864, the entire
earnings of the road were appropriated to other purposes,
wholly inconsistent with the payment of the tax in question,
and that they were actually paid to the agent of the State as
therein required, and by him paid out under the authority
of the said act.

Messrs. Monigomery Blair and F. A. Dick, with whom was
Mr. A. H. Buckner, contra, contended :

1. That the twelfth section of the act of 25th December,
1852, referred to tax for general purposes, and applied only
to tax'on the corporate property, road.bed, machinery, build-
ings, &e.; and that the act would not prevent a tax on the
franchise or on the earnings of the company.

2. That the ordinance did uot lmpose a tax, since it merely
‘dp}?lied the income of the company to the payment of debts
which were alike debts of the State and of the company.
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Mr. Justice HUNT delivered the opinion of the court.

The first question is this: By the acts organizing this
company, and by the acts loaning the credit of the State
and the proceedings under the same, was an agreement cre-
ated on the part of the State that the Pacific road should
not be taxed until it was built and finished and had declared
a dividend, and that for two years after it was finished it
should be liable to taxation only in common with other
property of the State and at the same rate ?

The right of taxation is a sovereign right, and presump-
tively belongs to the State in regard to every species of prop-
erty and to an unlimited extent. The right may be waived
in particular instances, but this can only be done by a clear
expression of the legislative will. The cases of Tomlinson v.
Branch,* and Tomlinson v. Jessup,t in this court, and many
* others referred to in those cases, show that when a contract
of exemption from taxation is thus established it is binding
upon the State, and the action of the State in the passage of
laws violating its terms will not be sustained.f The prin-
ciples of law are sufficiently settled. The real question arises
upon their application to the facts of the case.

Upon the facts presented by the agreed case before us we
are of the opinion—

1st. That the twelfth section of the act of 1852 created a
contract between the State and the railroad company, by
which the railroad was exempt from taxation until it was
completed and put in operation, and until it should declare
a dividend on its capital stock, not, however, extending
longer than two years after its completion.

2d. That the ordinance of 1865, imposing a tax of ten per
cent. upon its gross earnings before the road was completed
and in operation, and had declared a dividend, was a viola-
tion of this contract; and that the levy for its enforcement
was illegal.

We omit a reference to other questions which have been

* 15 Wallace, 469. + Ib. 454.
1 Osborne v. Mobile, 16 Id. 481; Humphrey ». Pegues, Ib. 247, where
the cases are collected.
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argued and express no opinion upon them. We base our
opinion upoun the effect of the statutes already cited.

The authorities which have been referred to show that a
State legislature may make a contract to exempt a corpora-
tion from taxation by which it will be bound.

That the facts recited constitute such an agreement we
think sufficiently plain. The Pacific corporation was unable
to raise funds for completing its road. To induce it to go
on with its work and to induce individuals and counties to
subscribe for what the legislature evidently deemed an en-
terprise of public beunefit, it made loans of the credit of the
State from time to time. To make the franchise still more
valuable to the company, and to the end that individuals
and counties should be induced to subscribe to the stock,
the legislature added an exemption from taxation until the
road should be completed and in operation, and should have
declared a dividend. That the money value of this exemp-
tion was great is evident from the fact that the tax imposed
for a single year, commencing October 1st, 1866, amounted
to $253,644. (

This transaction amounted to a contract between the State
and the corporation that there should be no taxation of the
company until the occurrence of the stipulated events.* In
delivering the opinion in The Wilmington Railroad v. Reid,t
Mr. Justice Davis says: “It has been so often decided by
this court that a charter of incorporation granted by a State
creates a contract between the State and the corporators,
which the State cannot violate, that it would be a work of
supererogation to repeat the reasons on which the argument
18 founded. . . . If the contract is plain and unambiguous,
an'd the meaning of the parties to it can be clearly ascer-
tained, it is the duty of the court to give effect to it the
same as if it were a contract between private persons, with-

fmt regard to its supposed injurious effects upon the public
Interests,”’

13*I<1Hl;;;n4phrey . Pegues, 16 Wallace, 244 ; Wilmington Railroad v. Reid,

T 18 Wallace, 266.
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The statute of 1852 provided for an exemption from taxa-
tion of the * Pacific Railroad,” its bed, and of its ¢ build-
ings, machinery, engines, cars, and other property.” The
tax imposed by the ordinance of 1865 was an “anuual tax
of ten per centum of all their gross receipts for the trans-
portation of freight and passengers.” It was directed * to
be levied and collected from the Pacific Railroad.” In The
Wilmington Railroad v. Reid,* it was held that a statute ex-
empting all the property of a raiiroad company from taxa-
tion exempts not ouly the rolling stock and real estate owned
by it and required by the company for the successful prose-
cution of its business, but its franchise also. In the case
before us the road-bed, buildings, machinery, cars, and
other property not only, but the ¢ Pacific Railroad” is de-
clared to be exempt from taxation. We cannot doubt that
a contract not to tax a railroad company or its property is
broken by the levy of a tax upoun its gross receipts for the
transportation of freight and passengers.

A suggestion is made that the imposition in question is
not a tax, for the reason that the ordinance imposing it pro-
vides that the same shall be appropriated by the General
Assembly in payment of the principal and interest due and
to become due upon the bonds issued to the compauy by
the State. The purpose to which the State shall apply the
proceeds of a tax is not material so long as it is a public
purpose, and that the payment of the debts of a State is a
public purpose does not admit of doubt. It is called a tax
both in the agreed statement of facts before us and in the
ordinance imposing it. Thus, “there shall be levied and
collected an annual tax of ten per centum of all their gross
receipts,” &ec.,  which tax shall be assessed and collected in
the county of St. Louis in the same manner as other State
taxes are assessed and collected.” < The tax in this ordi-
nance specified shall be collected from each company,” &c.

. “Should either of said companies refuse or neglect to
pay said tax as Lerein required,” &e. A tax upon receipts

-

* 13 Wallace, 264.
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is one of the recognized modes of taxing corporations, as
well under State laws as under the laws of the General Gov-
ernment.

The ordinance of 1852 was either the imposition of a tax
or it was an act of high-handed violence, a forcible seizure
of private property, without law or authority, an act which,
if committed by an individual, would amount to robbery.
The case before us will justify no such imputation upon the
State of Missouri.

The result of these views is the REVERSAL OF THE JUDG-
MENT below, and in accordance with the stipulation in the
record, judgment is ordered in favor of the plaintiff in error
for six cents damages and for costs, and the case is remanded,
with directions that a judgment be entered accordingly.

The CHIEF JUSTICE: I concur in the judgment of the
court which has just been announced, but not for the reasons
assigned. If the assessment complained of is a tax, then I
agree with the majority of the court in the opinion that it is
aviolation of the twelfth section of the act of December 25th,
1852, and void. I think, however, it is not a tax, but an
exaction of the payment of the debt due from the railroad
company to the State, and as such inconsistent with the pro-
visions of the act of February 10th, 1864, which, upon its
acceptance by the company, beecame a contract between the
parties and binding upon each.

‘Jflstices CLIFFORD and MILLER dissented from the
opwiion of the court, because the act of the legislature re-
ferred to did not, in their Jjudgment, exempt the company
from the tax imposed by the ordinance.

Mr. Justice STRONG did not sit in the case.
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NortH MIssoURI RAILROAD CoMPANY v. MAGUIRE.

1. A contract by a State to give up its power to tax any property within it,
can be made only by words which show clearly and unequivocally an
intention to make such a contract.

2. The act of the legislature of Missouri of February 16th, 1865, to pro-
vide for the completion of the North Missouri Railroad, does not so
show an intention of the State to give up its power to tax the property
of the corporation owning that railroad.

8. The ordinance of the 8th of April, 1865, adopted by the people of Mis-
souri, as part of the constitution of the State established on that day,
was, as respected the North Missouri Railroad Company, a true exercise
of the taxing power of the State, and not a mere change of the order
of disbursing the receipts of the earnings of the company as prescribed
by the act of legislature above named.

Error to the Supreme Court of Missouri, the case being
thus:

The North Missouri Railroad Company was incorporated
by act of the legislature of Missouri, March 8d, 1851. By
an act of January 7th, 1853, its charter was thus amended:

“The capital stock, together with all machines, wagons, cars,
engines, or carriages belonging to the company, together with
all their works or other property, and all profits which shall
arise from the same, shall be vested in the respective shareholders
of the company forever, in proportion to their respective shares,
and the same shall be deemed personal estate, and shall be
exempt from any public charge or tax whatsoever for the period
of five years from and after the passage of this act.”

Under the provisions of several acts of the State legisla-
ture between the date of its incorporation and the year
1857, the State issued its own bonds for the benefit of the
road, reserving a mortgage on the road to secure their pay-
ment. As between the State and the company the latter
was bound to pay the bonds and interest on them, and it was
provided that, in case the company made default, the gov-
ernor should foreclose the mortgage. ;

About the year 1860 the company did make defaultin the
payment of the interest on the bonds, and had paid no part
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of either interest or the principal since. No sale, however,
was made of the road, and on the 29th of March, 1863,
the legislature passed an act forbidding the governor to
make a sale until he should be required by it to do so.

By an act of February 16th, 1865, meant to provide for
the completion of the road, the company was authorized to
issue $6,000,000 of its mortgage bonds, which should have
priority over the mortgage of this State; and this to the
extent named, and no farther, was by the act made a second
lien. The act provided for the appointment of a fund
commissioner for the railroad company. It then proceeded :

“SecrioN 5. And the said railroad company shall pay over
to the said fund commissioner all the gross earnings and daily
receipts of said corporation, which shall be kept in deposit in
the bank, subject to the daily draft of said fund commissioner,
as the same may be required by said corporation for actual dis-
bursement in operating said railroad, and in carrying on the
ordinary business of said corporation, and for the other purposes
hereinafter provided ; and upon the failure of said company to
pay said money to said fund commissioner, as herein provided,
the said company shall forfeit and pay to the State of Missouri,
for each and every such neglect or refusal, the sum of $10,000.

“Srcrion 6. The said commissioner shall pay over to the
said corporation, from time to time, out of the funds coming
into his hands as aforesaid, the amounts required for purposes
of construction and equipment of said railroad, upon vouchers
of the chief engineer, and upon the vouchers of the treasurer
thf}reof, he shall pay the amounts required for operating said
I‘filll‘oad and carrying on the ordinary business of said corpora-
tion; and he shall pay and disburse the tunds in the following
order of priority, to wit:

“First. To the said corporation the amounts required, from
da?’ to day, for the actual current expenditures in operating
said r:ailroud and carrying on the ordinary business of said cor-
poration, including all sums that may be necessary for keeping
said railroad in a good state of repair, and all sums that may
i)tb nle(iesslar).', from time to time, for such additions to the rolling

ock, buildings, and appurtenances of said road, as may be re-

qll:n'cd to enablo said corporation to accommodate and transact
the business of their said railroad; and,
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‘“ Second, the amount of his salary as fund commissioner, in
monthly instalments; and,

# Third, the interest upon said mortgage bonds, as the same
shall fall due; and, '

“ Fourth, the cost of construction and equipment of said rail-
road as aforesaid ; and,

¢« Fifth, the accruing dividends on preferred stock, not exceed-
ing six per cent. per annum thereon, in accordance with the
provisions of this aet in relation thereto; and,

“ Sizth, the interest due on the outstanding bonds of the State
of Missouri heretofore loaned to said corporation; and,

¢ Lastly, the surplus remaining shall be applied to the pay-

- ment of the principal of said first mortgage bonds until the

same shall be fully paid off, or, if more of said bonds shall have
become due, then to the payment of the principal of the said
bonds of the State of Missouri if any still outstanding; and the
balance shall be paid to the North Missouri Railroad Company,
and the said office of fund commissioner shall then cease and be
vacated.

“SecrioN 9. The holders of the bonds of the State of Mis-
souri, heretofore issued to the North Missouri Railroad Com-
pany, are hereby authorized to convert the same, with interest
accrued thereon, into preferred stock of the North Missouri
Railroad Company, and the holders thereof thall be entitled to
receive a special dividend thereon, not exceeding the rate of six
per cent. per annum, in the manner and in the order of priority
above herein provided.”

The thirteenth section provided for an acceptance of this
act by the stockholders, and enacted that in the event of
its being so accepted,

« It shall be and become of full force and binding effect upon the

" said corporation and the State of Missouri.”

The act was accepted in due form by the stockholders.

On the 8th of April, 1865, a convention of the people of
Missouri adopted ¢ An ordinance for the payment of State
and railroad indebtedness.” This ordinance levied on t!le
railroad company an anuual tax of ten per centum of all its
gross receipts for the transportation of freight and passen-
gers, and directed that it should be appropriated by the
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General Assembly to the payment of the principal and in-
terest now due, or hereafter to become due, upon the bonds
of the State, and the bonds guaranteed by the State, issued
to the company.

The provisions of the ordinance will be seen more fully
on pages 39-40, supra, beginning near the bottom of the
former page, at the place marked with a *.

Under this ordinance, the assessor of St. Louis County
assessed $68,257 (being ten per cent.) upon the gross receipts
of the company from October 1st, 1866, to October 1st,
1867, and delivered the same to one Maguire, collector of
taxes, who, on the company’s refusal to pay the bill, levied
upon its engines, cars, &¢. The company thereupon sued
him in trespass in one of the State courts, where a case was
stated for the judgment of the court, and by which it was
agreed that it the court should be of opinion that the ordi-
nance referred to was unconstitutional, there should be
Judgment for the company for costs and nominal damages;
and if of the opinion that it was coustitutional, judgment
for Maguire for costs.

The Supreme Court of Missouri, where the case finally
got—referring among other clauses of the act of 1865, to
that which provided for the payment in the first place of
the “amounts required from day to day, for the actual cur-
rent expenditures for carrying on the ordinary business of
the corporation ’—within which it considered the payment
of taxes to fall—rendered judgment for Maguire, and the
company brought the case here.

One Jessup, who claimed the whole road under a sale, also
stood in some way on the record as a plaintiff in error.

Mr. J. C. Orrick, for the plaintiff in error :

L The act of February 161h, 1865, is a contract between the
company and the State. '
. The act itself declares that if accepted by the stockholders
1t shall become of full force and binding effect upon the

said corporation and the State of Missouri. The act was
accepted by the stockholders.

VOL. XX. 4
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In addition, its provisions contain all the elements of a
contract. The railroad company was a corporation, vested
with certain franchises under a charter from the State, and
the act of 1865 gives certain other franchises, and imposes
certain restrictions, which required the assent of the corpo-
ration to make them valid, and the contract was: That the
State would release its lien to a certain extent; authorize
the company to issue $6,000,000 of first mortgage bonds,
and grant other privileges to the company, in consideration
that the State, through an officer of its own, should be per-
mitted to take charge of all the funds and earunings of the
company, coming from whatever source, and disburse them
in a particular way, and for certain objects speeified iu the
act, amongst which was the payment of these very bonds
for which the State was liable, and the accrued interest
thereon which the State had paid, and which had thus be-
come a debt due by the company to the State.

An important provision of the contract was that the in-
terest on the $6,000,000 of bouds and the dividends on the
preferred stock should be paid before the interest or princi-
pal of the State bonds. The ordinance is a violation of this
contract,

The ordinance, disregarding the obligation of the State
to pay, through its fund commissioner, out of the *gross
earnings and daily receipts of the corporation” what might be
necessary to keep the road in a good state of repair, and
what might be necessary for such additions to the l‘O”il‘lg
stock, buildings, and appurtenances of the road, as may be
required to cnable the corporation to accommodate and
transact the business of the road, the amount of salary to
the fund commissioner, the interest on the first mortgage
bonds as the same fell due, the cost of constructiqll fl“d
equipment, the dividends on preferred stock, the principal
of the first mortgage bonds, to all of which the gross eart
ings were pledged before the principal of the State bonds
could be paid; provides for the levy of an assessment of' ten
per cent. of all gross receipts for transportation of frelght‘
and passengers for two years, and fifteen per cent. thereafter
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for the payment of the principal and interest of these bonds until
they shall e fully paid.

Thus it will be seen that the countract is impaired in an
important particular.

II. The questions then left for consideration are:

First. Whether the assessment of ten per cent. on the
gross earnings of the road, provided for by the ordinance
of the convention, is a tax?

Second. Whether, if it be considered a tax, there is any-
thing in the act of 1865 manifesting an intention on the
part of the State to abandon the right of taxation?

As to the first point it appears by the provisions of the
ordinance that there was an existing debt due by the com-
pany to the State for interest paid, and that there were
bonds of the State outstanding for the payment of which
the company might become liable to the State. The ten
per cent. is to be applied to the payment of this interest and
these bonds, and to this purpose only. The amount collected
is to be appropriated by the General Assembly, not to the
general purposes of the State, but to the payment of a debt
already acerued,—the principal and interest of these bonds.
And when the bonds and interest shall have been fully paid
the assessment and collection of the money is to cease.
And if the company should fail to pay the ten per cent., the
road and other property and the franchises of the company
are to be sold, and the pyoceeds of the sale are to be applied
to the payment of the bonds and the debt, notwithstanding
!‘.he fact that the State has agreed that they should be paid
1 another way., In other words, the State says to the rail-
road company, ¢ You owe a debt, and are likely to owe us
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