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MEMORANDA.

BENJAMIN ROBBINS CURTIS.
The  Honorable Benjam in  Robbi ns  Curti s , for several years 

one of the judges of this court, but at the time of his death, 
returned to the bar, departed this life at Newport, R I., Sep-
tember 15th, 1874. On Monday, October 13th, at the opening 
of the term first following the sad event, the bar of this court 
met in the court-room, at 12 o’clock, to pay respect to his 
memory.

The Hon. John  Archibald  Camp be ll  was appointed Chair-
man, and D. W. Middle ton , Esquire, Secretary.

On motion of the Hon. P. Philli ps , the chair appointed the 
following Committee on Resolutions, viz., Messrs. Reverdy John-
son, Philip Phillips, W. M. Evarts, Benjamin H. Bristow, George 
H. Williams, John A. J. Cresswell, Richard T. Merrick, T. D. 
Lincoln, and Richard M. Corwine.

The committee, through its chairman, reported the following 
resolutions :

The  Bar  ok  the  Supr eme  Co u rt  of  th e Unit ed  Sta te s , assembled 
upon occasion of the death of their brother Cur ti s , in testimony of their 
great affection and esteem for him in life, and of their sense of the loss which 
the courts and the bar of the whole country and the community at large 
suffer in his death, adopt the following resolutions :

Resolved, That we find in the professional life, labors, and honors of Ben -
jamin  Rob bi ns  Cur ti s , as displayed in an elevated and extended career 
of judicial and forensic duty and distinction, the imposing traits and quali-
ties of intellect and character which, in concurrence, make up the true and 
permanent fame among men of a great lawyer and a great judge.

Resolved, That the example presented by his life, of great natural powers 
faithfully disciplined and completely developed, expanded by large acquire-
ments, and kept vigorous and alert by strenuous exercise, applied to noble 
uses, and effecting illustrious results upon a conspicuous theatre of action 
and in manifold and diversified opportunities of public service and of pub-
lic notice, is rare among lawyers as among men. and furnishes a just and 
assured title to permanent renown in the memory of his countrymen.

Resolved, That in the special qualities which mark him as a consummate 
forensic advocate and as an authoritative judge, the structure of Mr. 
Cur tis ’s  mind, and its discipline, combined the widest and most circumspect 
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comprehension of all facts of legal import, however multitudinous; a lumi-
nous and penetrating insight into the intricacies and obscurities of the most 
complex relations; and an efficacious power of reason, which produced the 
many admirable exhibitions of his faculties at the bar and on the bench, 
which for forty-two years have served the administration of justice and 
attracted the attention of the profession and of the public.

Resolved, That we commemorate with no less satisfaction and applause the 
moral qualities which illustrate the whole professional service of our deceased 
brother—his justice to all, his kindness to associates, his fidelity to the courts 
and to the law, his scrupulous contribution of his best powers and his com-
plete attention to every cause whose advocacy he assumed — his resolute 
maintenance of the just limits which separate the duties of an advocate and 
the duties of an adviser and of a declarer of the law upon professional opin-
ions—his fidelity to society, to government, to religion, to truth—all these 
traits of duty, as the rule Of his life, we present to the living lawyers and to 
their successors for their sincerest homage.

Resolved, That the Attorney-General be requested to present these resolu-
tions to the Supreme Court, and to move, in our behalf, that they be entered 
upon its minutes ; and that the chairman of this meeting be requested to for-
ward a copy of them to the family of our deceased brother.

After the reading of the resolutions, the Honorable Rev erd y  
John son  said:

Mr . Cha ir man  : Before moving, as I propose to do, the adoption of the 
report of the committee, I beg leave to trespass for a few moments upon the 
time of the meeting. The event which has brought us together was a severe 
blow upon the heart of the entire profession. Of the many bereavements 
which we have had heretofore to deplore no one has given us more sincere 
sorrow than the death of Ben ja min  R. Curt is . In all respects he was a 
man to be loved and admired. As a friend he was warm and sincere; as a 
lawyer, learned and accomplished; as a judge, of transcendent ability. To 
those who knew him intimately (and I am of that number) his death is a 
great personal affliction.

My acquaintance with him commenced when, in 1851, upon the recom-
mendation of Mr. Webster, he became one of the Associate Justices of the 
Supreme Court, and this acquaintance soon ripened into a close friendship 
which continued unbroken to the last. And having been a very constant 
attendant on the court for the last six years of his connection with it, and 
during the seventeen years that have elapsed since his resignation, when, at 
every session, he appeared as counsel, I was afforded the best opportunity of 
forming an opinion of him as judge and lawyer. I think, therefore, that I 
have a just estimate of him in both characters. As a judge of this high 
tribunal, it is impossible to imagine one who could be more fully competent 
to discharge its high and arduous duties. With a wealth of learning always 
adequate to the occasion, he was ever felicitous in his application of it to the 
case before him. His judicial opinions, indeed, all of them, were models of 
a correct style. It may with perfect, truth be said of them, what, upon an 
occasion like the present, he said of the opinions of the late pure and great 
judge, Chief Justice Taney, that they were characterized “ by purity of style 
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and clearness of thought.” His arguments at the bar possessed equally 
sterling merit. The statement of his case, and the points which it involved, 
were always transparently perspicuous. And when his premises were con-
ceded or established, his conclusion was a necessary sequence. His analytical 
and logical powers were remarkable. In these respects, speaking from the 
knowledge of the great men whom I have heard during a very long profes-
sional life, I think he was never surpassed. And his manner of speaking 
was excellent. He ever suited “ the action to the word, the word to the 
action,” and never overstepped “the modesty of nature.” He was always 
calm, dignified, and impressive, and, therefore, persuasive. No lawyer who 
heard him begin an argument ever failed to remain until he bad concluded. 
Were I to select instances as exhibiting his highest judicial excellence and 
his highest forensic ability, I would point, for the one, to his dissenting 
opinion in what is known as the “ Dred Scott Case,” and, for the other, to 
his opening argument in the defence of President Johnson in the Impeach-
ment Trial. Able as was the opinion of the majority of the court in that 
case, delivered by Chief Justice Taney, it was admitted at the time, I believe, 
by most of the profession, that the dissenting opinion of Judge Curtis was 
equally powerful. Lawyers may differ, as they have differed, as to which of 
these two eminent men were right, but they will all concede that the view 
of each was maintained with extraordinary ability, whilst those who knew 
them both will never differ as to the sincerity of their respective convictions.

As to the other,—his defence of President Johnson,—having listened to 
it, and having more than once read it carefully, I think I am justified in 
saying that it covered every question which the case involved, and, al-
though it was afterwards enforced by his able associates, it of itself greatly 
contributed to the defeat of the impeachment. Nothing could have exceeded 
the clearness of statement, the knowledge pertinent to the contest, or the 
power of reasoning by which he maintained his conclusions. It was, I 
believe, and, having been one of the judges, I think I know, generally 
thought to be fatal to the prosecution. When such a man, lawyer, and 
judge, in the inscrutable dispensation of Providence, is taken from the pro-
fession, they cannot avoid feeling that it is not only a private but a public 
calamity. And it is due to his memory that we should express the sense of 
our loss and the great regard we entertained of him as a man, a lawyer, and 
a judge. And this will be accomplished by adopting the report of the com-
mittee. . I therefore move its adoption.

Mr. Johnson was followed by the Honorable R. T. Merri ck , 
who said :

Mr . Cha ir man : Few men in any age, either in this country or in Eng-
land, have so faithfully illustrated the power, dignity, and honor of the 
legal profession as Mr. Cur ti s .

His learning was profound and copious; his mind clear, earnest, and pow-
erful, and all his faculties were severely disciplined.

His arguments at this bar, probably the most perfect models of forensic 
debate know not the profession, rested upon the fundamental principles of 
the science of law applied and analyzed by deep but seemingly easy thought, 
and enforced by a logic whose severe features were never disfigured by en-
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feebling ornament. An appreciative listener could not refuse to follow him 
in his course of reasoning, for his statement of his case was so plain, simple, 
and persuasive, that it commanded attention to the fuller development of 
his propositions. However voluminous the record or complicated the nature 
of the case, a statement easy, clear, and concise, though full and comprehen-
sive, disclosed at once the exact questions at issue, and deeply impressed 
upon all who heard him the convictions in the mind of the advocate. When, 
in that great trial in which the President of the Republic was arraigned 
before its Senate, sitting as a High Court of Impeachment, Mr. Curt is  had 
concluded his opening statement for the defence, there was—nothing left of 
the case.

His convictions were ardent, hearty, and earnest, and he clung to them 
with a firmness and tenacity that nothing could affect save only the proof 
that they were erroneous.

In the dark hours of our national trouble his voice was heard above the 
tempest of loosened passions vindicating the supremacy of law ; and when 
the clash of arms had ceased but the storm still raged, he poured forth in 
this hall his appeal in behalf of a calm and considerate justice which should 
bear no sign of wrath or passion.

The death of such a man is a severe loss to the country as well as the 
profession.

I did not rise for the purpose of pronouncing a eulogy on Mr. Cur tis — 
that I leave to others—but only to gratify a demand of my own feeling. I 
knew him well and was honored by his friendship and a reasonable share of 
his confidence. I have listened to him with instruction and delight in pub-
lic, and been greatly benefited by his counsels in private; and as I admired 
and loved him in life, I would place upon his grave an humble tribute of 
respect for his memory.

The Hon. J. A. Camp bell , Chairman, then addressed the 
meeting as follows:

A natural sorrow exists in the judicial tribunals and among the legal pro-
fession of the Union by the event of the death of the late Justice Cur tis .

His connection with the distribution of that justice which constitutions 
and laws define and regulate during a period of eventful history has been 
so intimate, so useful to the country, and so honorable to himself and to his 
profession, that its severance occasions a pause, and is felt as a calamity. 
To form and to maintain this connection was the aim of his life, the cher-
ished and continuing aspiration of a mind and character well composed. 
To the members of the same profession, such a life, such a mind, such a 
character are objects of particular interest. His aspirations were favored 
in his birthplace, by his education and by his associations. The history of 
Massachusetts just before the Revolution, during the Revolution, and until 
the time that Justice Cur ti s  received his impressions and impulse, was de-
termined in a great measure by its legal profession. During that period its 
courts were occupied by men of extraordinary endowments, and of large 
and liberal culture in law, jurisprudence, philosophy, science, and literature. 
The profession of the law was not misdescribed by the term of a learned 
profession. Dane and Parsons and Dexter; Otis and Story and. Wilde; 
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Parker and Shaw, had stamped their names and characters upon it. The 
competitors that Justice Cur ti s  had to encounter were Webster, Choate, 
Loring, Bartlett, and others whose impulses were the same as his own. The 
scrutiny his arguments had to experience was that of Story, Parker, Shaw, 
Wilde, Putman, Dewey, Metcalf, Sprague.

His first conviction must have been that, to consummate his purpose, he 
must need to

“ Pitch his project high : sink not in spirit.”
His first counsel to himself,

“ Let thy mind still be bent, still plotting where, 
And when, and how the business must be done.”

After twenty years of labor on this “ project ” and under this counsel, in 
1851 he was selected, as was the report of that day, by Mr. Webster, as the 
fittest person to fill the vacancy, occasioned by the death of Justice Wood-
bury, in the Supreme Court of the United States. Mr. Webster said he 
wanted a full term of lifelong service. He called for Justice Cur tis  in 
the meridian of professional life. The appointment came to Justice Cur -
ti s . He was not required to pursue it or to beseech it. It came to him by 
a divine right—as the fittest.

At the time the court was presided over by Chief Justice Taney, who had 
established, to the acknowledgment of all, that his commission was held by 
the same title. He was then seventy-three years of age, bowed by years 
and infirmity of constitution. In the administration of the order and pro-
cedure of the court there was dignity, firmness, stability, exactitude, and 
with these benignity, gentleness, grace, and right coming. The casual 
visitor acknowledged that it was the most majestic tribunal of the Union, 
and that the Chief Justice was the fittest to pronounce in it the oracles of 
justice.

Justice Cur ti s  at the same time met seven associates—Justices McLean, 
Wayne, Catron, McKinley, Daniel, Nelson, and Grier.

All of these had passed the meridian of ordinary life before their junior 
associate had come to the bar. There was much stateliness in their appear-
ance, and, with diversities of character, education, discipline, attainments, 
and experience, all of them had passed through a career of honorable ser-
vice, were men of strong resolution, large grasp of mind, and of honorable 
purpose. The reception of Justice Cur ti s  was cordial and hospitable, and 
with all of these his.judicial career commenced and terminated with a single 
exception. The death of Justice McKinley made a vacancy, and that 
vacancy was supplied by one recommended by the Justices—Justices Catron 
and Cur ti s  bearing their recommendation to the President.

The Reports of Howard disclose that during his judicial term he was gen-
erally in accord with the majority of the court. He did not dissent often, 
and his dissent was usually with a large minority—rarely, if ever, did he 
stand alone. They show that in some of the most important cases, he pre-
pared the opinions of the court. That these opinions embraced intricate 
questions of constitution! law, of admiralty jurisdiction, of commercial law, 
of the law of patents, of common and equity law. The range of his pro-
fessional experience in Massachusetts had been wide and comprehensive. 
His professional studies had embraced the principles of law and the under-
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standing of jurisprudence, and the court rested with confidence upon his 
ability to expound principle and procedure. The opinions show elaboration, 
a mastery of facts, authorities, and arguments, and a skilful employment 
of precise and accurate statement and discussion. But these Reports ex-
hibit an imperfect history of the duties actually performed.

The duties of the Justices of the Supreme Court consist in the hearing of 
cases ; the preparations for the consultations ; the consultations in the con-
ference of the judges; the decision of the cause there, and the preparation 
of the opinion and the judgment of the court. Their most arduous and re-
sponsible duty is in the conference.

It was here that the merits of Justice Cur ti s  were most conspicuous to 
his associates. The Chief Justice presided, the deliberations were usually 
frank and candid. It was a rare incident in the whole of this period the 
slightest disturbance from irritation, excitement, passion, or impatience. 
There was habitually courtesy, good breeding, self-control, mutual defer-
ence—in Judge Cur ti s , invariably so. There was nothing of cabal, com-
bination, or exorbitant desire to carry questions or cases. Their aims were 
honorable and all the arts employed to attain them were manly arts. The 
venerable age of the Chief Justice, his gentleness,-refinement, and feminine 
sense of propriety, were felt and realized in the privacy and confidence of 
these consultations. None felt them more, none has described them so well 
as Justice Cur ti s  has done in bis graceful tribute to our illustrious Chief 
Justice since his death, in the Circuit Court of the United States, in Boston.

In these conferences, the Chief Justice usually called the case. He stated 
the pleadings and facts that they presented, the arguments and his conclu-
sions in regard to them, and invited discussion The discussion was free 
and open among the Justices till all were satisfied.

The question was put, whether the judgment or decree should be reversed, 
and each Justice, according to his precedence, commencing with the junior 
judge, was required to give his judgment and his reasons for his conclusion. 
The concurring opinions of the majority decided the cause and signified the 
matter of the opinion to be given. The Chief Justice designated the judge 
to prepare it. Justice Curt is  always came to the conference with full cog-
nizance of the case, the pleadings, facts, questions, arguments, authorities. 
He participated in the discussions. His opinion was carefully meditated. 
He delivered it with gravity, and uniformly it was compact, clear, search-
ing, and free from all that was irrelevant, impertinent, or extrinsic. As a 
matter of course, it was weighty in the deliberations of the court. The 
older judges spoke of this period with great satisfaction. Justice Nelson, in 
& letter written within the last year, said to me that it was the happiest 
period of his judicial life, and alludes affectionately to the share of Justice 
■Cur ti s  in these proceedings. The Chief Justice so regarded it. The rev-
erence of the junior Justices was gratefully felt and recognized by him.

The last event at the spring term of the year 1857, was the delivery of the 
dissenting opinion of Justice Cur ti s , in the case of Dred Scott.

The court adjourned then, and it proved to be the last event in the judi-
cial career of Justice Cur ti s . I have never supposed that his resignation 
had any connection with that or any other occurrence in the'court. There 
was nothing in the deliberations in that cause to distinguish it from any 
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other. Upon the argument in 1856, it was found there was a diversity of 
opinion upon the matter proper to be decided. A plea in abatement to the 
jurisdiction, which presented the capacity of a person of African descent to 
be a citizen, had been demurred to and the plea rejected. There was trial 
and judgment for the defendant, declaring the plaintiff to be a slave.

The question was, could he insist upon an error in the sustaining of bis 
own demurrer after trial and judgment.

At that term, Chief Justice Taney, Justices Wayne, Daniel, Nelson, and 
Cur tjs , held the affirmative and constituted a majority. A reargument was 
ordered, and at the next term, Justices McLean, Catron, Nelson, Grier, and 
Campbell, held the negative Justice Nelson doubted at the first argument, 
and moved for a reargument, and upon that joined the minority, and so the 
plea in abatement and the questions arising upon it in the opinion of the 
majority of the court were not before the court. The case as reported in 19 
Howard, discloses that each member of this majority held to this opinion, 
and that neither of them in their separate or concurring opinions examined 
the merits of the plea or passed an opinion on it.

The same report shows that each member of this minority did examine 
the plea and recorded their opinion of it. It was agreed at a day in the 
term that .the questions should be considered and each Justice might deal 
with them as his judgment dictated. The abstinence of a portion of the court 
on the one side, and the discussion by the others, was regulated by their own 
opinion as before expressed. And the facts being understood, no censure 
was deserved by any. My belief is, that Justice Cur ti s misconceived the 
facts and supposed a portion of the court had concurred in deciding a case 
which they had before determined was not before the court. I make this 
statement in justice to him as well as to my other brethren. The statement 
I make is confirmed by Justice Nelson in a letter of his published by the 
biographer of the Chief Justice. In respect to the merits of the respective 
opinions, I have no design to say a word. They are marked with great abil-
ity, and are an honor to the court which was able to produce them. They 
will be considered hereafter as a link in the chain of historical events, and 
justice will be done to all parties connected with them.

I am not aware that there was any hostility or unkindness felt or ex-
pressed to Justice Cur ti s by those who did not concur with him. I can 
speak positively as to some, and shall speak ns to myself. Our relations had 
been cordial and kindly. He informed me by letter of his resignation. I 
expressed to him my sincere regret for the occurrence, and I testified to 
the admiration and respect I bore for his ability and integrity and useful-
ness in the court. These relations remained undisturbed by time, distance, 
the corroding effects of sectional strife and civil war, until the hour of his 
lamented death.

My personal intercourse with Justice Cur ti s after his resignation was 
limited, and I had but little contact with his subsequent professional life. 
Duiingthe period of his connection with the court, his ambition seemed to 
be to associate his name honorably and permanently with the administra-
tion of justice in this country, and for this end he sought to understand the 
whole science of law and procedure, and to have a clear conception of a 
legitimate internal policy for the Union. His ambition imposed a necessity 
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for labor, continual improvement, habitual intercourse with judicial and 
public administration, and the discussion of constitutional and legal ques-
tions, and oversight and counsel in the affairs of individuals and com-
munities.

To reach the eminence to which he aspired and to which he attained he 
must have realized to himself

“This life of mine,
Must be lived out, and a grave thoroughly earned.”

His plan was pursued with constancy, and the lives of few show more 
consistency and symmetry. The prizes of ambition he accepted were within 
the scope of this aim ; those he relinquished or neglected were inconsonant. 
His tasks of real life were determined, and to these tasks he confined his ap-
pointed work. In his course he found that the justice a state or a nation can 
distribute bears a small proportion to the demands of society for justice.

He found, likewise, that justice, though the chief, is not the only virtue; 
that it is the ministry to reason and the master of human action, but is not 
all of humanity.

So, in his onward progress to the goal he bad set before him, besides 
virtue and knowledge, public reputation for incorrupt integrity, large and 
useful endowments of mind, influence with courts and tribunals, he also 
acquired faith, knowledge of religion, and entered into a close communion 
with his God ; and thereby he earned his grave and his rest from his labors.

The tribute which the courts and the members of the legal profession from 
different States have willingly rendered to his memory, expresses to his 
family, to his friends, and to the country that “blessings are on the head of 
the just.”

The resolutions were thereupon unanimously adopted, and 
the meeting adjourned.

On the 23d October (that being the first day of the term 
when the court was full), Mr. Will iam s , the Attorney-General, 
addressed the court as follows:

May  it  ple as e th e co ur t  : Ben jami n  R. Cur ti s , formerly an Asso-
ciate Justice of this court, and one of the most distinguished members of its 
bar, departed this life on the 15th day of last month ; and his professional 
associates here, feeling like a family bereft of its head, have expressed the 
sense of their bereavement in fitting resolutions; which, at their request, I 
have now the honor to present to the court. Our deceased brother was born 
at Watertown, Massachusetts, in the year 1809, and came down to his grave 
with all his faculties unimpaired by decay or the infirmities of age.

I can only speak of Judge Cur ti s as a lawyer, and those who knew him 
in that capacity will not, I am sure, charge me with exaggeration in saying 
that all that has been said of the ablest and best of our profession may with 
fitness be applied to him. I was a member of the High Court of Impeach-
ment when the President of the United States was put upon his trial before 
that body; and had, therefore, an excellent opportunity to see and hear the 
deceased, who was the leading counsel for the defence in that case The 
late Chief Justice presided. Senators and Representatives occupied the floor 
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of the Senate, and distinguished people from all parts of the world filled its 
galleries. The political pulses of the nation throbbed with intense anxiety. 
The scene was thrilling and historic.

When the prosecutors had submitted their evidence in support of the arti-
cles of impeachment, Judge Cur ti s  followed with a statement of the respon-
dent’s defence. I was greatly impressed with his presence. When he arose 
to speak, he seemed to be the personification of solidity and strength. Added 
to his striking features and form he had a peculiarly firm and broad way of 
standing while he spoke which seemed to express an inflexible determination 
not to be moved from his positions. He was not excited or embarrassed. 
He commenced with the composure of conscious power. He presented the 
facts and points of the case in such a comprehensive, compact, and logical 
manner, as to make the speech a model of forensic discussion. Brougham 
or Burke would have displayed upon that occason a wealth of imagery and 
illustration ; but the language of Judge Cur ti s  was as pure and chaste as 
the lectures of Blackstone.

I will not venture to say that our departed brother was the equal of 
Webster; but it is safe, I think, to assert that he was more like Webster 
than any man who has of late years, if ever, appeared in this court. Some 
one has said of Lord Mansfield, that his statement of the facts of a case was 
worth the argument of any other man; and few gentlemen will feel dispar-
aged, I presume, if this remark is made applicable to Judge Cur ti s .

His eminence as a Justice of this court has been universally acknowledged. 
His opinions indicate an enlightened and conscientious judgment. Masterly 
expositions of constitutional law have been given from time to time by the 
great Judges of this court; but none ever delivered here was more exhaus-
tive in its learning, or far-reaching in its results, than his dissenting opinion 
in the Dred Scott Case. Chief Justice Taney and his Associates, excepting 
Cur ti s and McLean, labored with great ability to make color a constitu-
tional criterion of American citizenship; but Justice Cur ti s , with a broader 
appreciation of the true principles of our government, affirmed that the free 
native-born citizens of each State are citizens of the United States; and on 
account of the overwhelming force with which he made the reason and jus-
tice of this declaration to appear, the contrary opinion of the court has been 
without any considerable weight or influence. Civil war has since followed 
upon this and cognate questions ; but it yet remains for this court to define 
the rights, immunities, and privileges of citizens of the United States, and 
to determine to what degree of protection,, as such citizens, they are entitled 
to from the government of the United States.

Our deceased friend was not distinguished in the political world. He was 
never drawn into the vortex of partisan strife by the prospect of official 
honors. His ambition was to be a great and successful lawyer. Seventeen 
years ago he gave up his exalted position upon the bench of this court to re-
sume the practice of his profession, and since then he has hardly been equalled 
in the number and variety of the great causes in which he has appeared.

His solid and massive intellect was enriched by acquisitions from every 
branch of jurisprudence. He argued questions as to the functions of govern-
ment, the construction of statutes, and the doctrines of the unwritten law, 
with an equal fulness of learning and profoundness of thought. There were 
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no fanciful quotations or pomp of words about his speeches. They were as 
plain and simple as they could be. This is the highest style of speaking at 
the bar. Weakness of argumentative power, as often as otherwise, displays 
itself in turgid and showy declamation; but to make each word a necessary 
link in a chain of logic, that draws and binds the judgment of the hearer to 
the conclusion of him who speaks, is the work of a master mind; and in this 
Judge Cur ti s  excelled. Few cases come before this court in which there is 
not a great variety of debatable points—some vital and others incidental to 
the controversy—and very often all of these are discussed as though there 
was no difference in their value; but, in addition to his other fine faculties, 
Judge Cur ti - bad the power to detect and eliminate from a case its decisive 
issues, and witu these alone he occupied the time of the court.

I would not seek vainly to pour flattery into the “ dull, cold ear of death,” 
or seem to praise one who is dead as though he had none of the infirmities 
of human nature ; but, leaving out of view his personal, domestic, and social 
qualities and habits (of which I know little or nothing), and judging only 
from his professional character, I feel at liberty to say that, as nearly as any 
one I ever knew, he filled the measure of a perfect lawyer. When an intel-
lect so highly gifted by nature, and so developed and invigorated by disci-
pline and culture, is extinguished, society, as well as friends, suffer a great 
loss. The bench and the bar are stricken with a real sorrow.

Our sad duties to-day forcibly remind us of the brevity of human life. 
All those who with Judge Cur ti s occupied the seats now filled by your 
Honors are, with one exception, dead; but they are not forgotten, and will 
not be so long as in this supreme tribunal of justice, questions relating to 
the powers of government, the relations of states, and the rights of citizens 
are argued and decided. No more, forever, will they be seen here; but 
their words of wisdom and authority remain. Grateful memories silently 
linger around their recorded opinions. Our successors, and those who come 
after them, will, as we do now, ponder over their imperishable thoughts 
with pleasure and profit. Humbly following their example and emulating 
their virtues, we may hope that when our time comes to go from this earthly 
court to a higher judgment seat, we can look cheerfully into the Great Here-
after, and like them, too, leave behind us “ footprints in the sands of time.”

After the reading of the resolutions, the Chief  Just ice  replied 
as follows:

The court unites most cordially with the bar in honoring the memory of 
the late Judge Cur ti s . I had not, myself, the pleasure of his personal ac-
quaintance, but it needs no such acquaintance to know that, as a lawyer, he 
was true to his clients and just to the courts, and that, as a judge, he was 
upright, learned, and practical. An able and useful lawyer, and an honest 
and honored judge is dead. The court mourns his loss, and trusts that the 
time is far distant when his professional and judicial life will not be looked 
upon as worthy of imitation by lawyers and judges.

The clerk will enter the resolutions of the bar, and the remarks of the 
Attorney-General in presenting them, upon the repords, and as a tribute of 
respect to one who while a member of this court performed all his duties 
faithfully and well, we will now

Adj ou rn  for  the  da y .
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Amen dme nt  to  th e Six th  Rul e .—Mot io n -Day .

The court will not. hear arguments on Saturday (unless for 
special cause it shall order to the contrary), but will devote that 
day to the other business of the court; the motion-day shall be 
Monday of each week, in lieu of Friday, and motions not re-
quired by the rules of the court to be put on the docket shall be 
entitled to preference immediately after the reading of opinions, 
if such motions shall be made before the court shall have en-
tered upon the hearing of a cause upon the docket.

[Promulgated December 14th, 1874.]

Amend ment  to  the  Fift ee nt h  Rul e .—Dea th  oe  a  Par ty .

When either party to a suit in the Circuit Courts of the United 
States shall desire to prosecute a writ of error or appeal to the 
Supreme Court of the United States from any final judgment or 
decree, rendered in said Circuit Courts, and at the time of suing 
out such writ of error or appeal the other party to the suit shall 
be dead, and have no proper representative within the jurisdic-
tion of the court which rendered such final judgment or decree, 
so that the suit cannot be revived in that court, but shall have 
a proper representative in some State or Territory of the United 
States, the party desiring such writ of error or appeal may pro-
cure the same and may supersede or stay proceedings on such 
judgment or decree in the same manner as is now allowed by 
law in other cases, and shall thereupon proceed with such writ 
of error or appeal as in other cases. And within thirty days 
after the commencement of the court to which such writ of 
error or appeal is returnable the plaintiff in error, or appellant, 
shall make a suggestion to the court, supported by affidavit, 
that the said party was dead when the writ of error or appeal 
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was taken or sued out, and had no proper representative within 
the jurisdiction of the court which rendered said judgment or 
decree, so that the suit could not be revived in that court, and 
that said party had a proper representative in some State or 
Territory of the United States, and stating therein the name 
and character of such representative, and the State or Territory 
in which such representative resides; and upon such suggestion 
he may, on motion, obtain an order that, unless such representa-
tive shall make himself a party within the first ten days of the 
ensuing term of the court, the plaintiff in error or appellant 
shall be entitled to open the record, and on hearing have the 
judgment or decree reversed, if the same be erroneous: Pro-
vided, however, that a proper citation reciting the substance of 
such order shall be served upon such representative, either per-
sonally or by being left at his residence, at least sixty days be-
fore the beginning of the term of the Supreme Court then next 
ensuing; and provided, also, that in every such case, if the rep-
resentative of the deceased party does not appear by the tenth 
day of the term next succeeding said suggestion, and the meas-
ures above provided to compel the appearance of such repre-
sentative have not been taken within the time as above required, 
by the opposite party, the case shall abate; and provided, also, 
that the said representative may at any time before or after 
said suggestion come in and be made a party to the suit, and 
thereupon the cause shall proceed, and be heard and determined 
as in other cases.

[Promulgated January 12th, 1875.]

Ame nd me nt  to  th e Twen ti eth  Rul e .—Pri nte d  Argu ment s .

No brief or argument will be received, either through the 
clerk or otherwise, after a case has been argued or submitted, 
except upon leave granted in open court after notice to oppos-
ing counsel.

[Promulgated December 14th, 1874.]

Amen dme nt  to  th e Twen ty -Six th  Rul e .—Cal l  oe  the  Doc ke t .

If, after a cause has been passed under circumstances which 
do not place it at the foot of the docket, the parties shall desire 
to have it heard, they may file with the clerk their joint request 
to that effect, and the cause shall then be by him reinstated for 
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call ten cases after that under argument, or next to be called at 
the end of the day the request is filed. If the parties will nut 
unite in such a request, either may move to take up the cause, 
and it shall then be assigned to such place upon the docket as 
the court may direct.

No stipulation to pass a cause without placing it at the foot 
of the docket will be recognized as binding upon the court. A 
cause can only be so passed upon application made and leave 
granted in open court.

[Promulgated January 18th, 1875.]
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

OCTOBER TERMS, 1873 AND 1874.

Habi ch  v . Fol ge r .

A corporation of New York was declared to be “ dissolved” by one of its 
courts, acting in professed conformity to a statute of the State; and 
receivers of its assets were appointed. A cr^itor of the corporation re-
siding in another State sued it tlt^re, in ^Srustee process” (foreign at-
tachment), by which he attaaftM debte^aue by certain persons (known 
in the language of the prq^sfe as ^trtste to the corporation. The 
corporation, the receiv^i^ andx^ie truths all appeared by attorney; 
the trustees answere^^nd the^rporation and the receivers had 
contested the claim of th^pfaintj^K^b long as they could, the receivers 
withdrew their opposi$$d, anc^sfr formal judgment was entered, which 
recited that the trijaJ^bs we^hiarged on their answer.

To a scire facias against th^trustees to have execution on this judgment, 
the trustees pleaded that the corporation had been dissolved by a court 
of New York, to whose proceedings full faith and credit was due under 
the Constitution. The court below decided that the court of New York 
had acted in excess of its jurisdiction, and therefore that faith and credit 
were not due to its proceedings. This decision being the only error 
assigned, the judgment below was affirmed; this court holding that 
whether the judgment below was right or wrong was not a matter 
which concerned the trustees; since the fact of their debt and their 
obligation to pay it were admitted, and since in the original suit, where 
the corporation, the receivers, and the trustees were parties, judgment, 
after full hearing, and with the consent of the receivers, had been en-
tered against the corporation, and the “trustees charged.”

Erro r  to the Supreme Judicial Court of Massachusetts; 
the case being thus:

VOL. xx. 1 ( 1 )
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Statement of the case.

The Revised Statutes of New York authorize the courts 
of the State, upon a corporation’s mismanaging its affairs 
by doing certain things specified by the statutes, and plainly 
inconsistent with corporate duty, to declare it, on the peti-
tion of a corporator, dissolved, and to appoint receivers to 
take charge of and to distribute its assets.

In professed execution of the power thus given, the Su-
preme Court of New York did, on the 2d of February7, 1866, 
declare that the Columbian Insurance Company, a corpo-
ration of the State, had mismanaged its affairs, and the court 
by its judgment declared the said corporation “dissolved”- 
accordingly. The court at the same time appointed two 
citizens of New York, George Osgood and Cyrus Curtis, re-
ceivers of its assets.

In this state of things one Folger, resident in Massachu-
setts, a creditor of the corporation, sued the corporation in 
one of the Superior Courts of Massachusetts, in the form of 
suit known in that State as “trustee process;” a form ap-
parently like that known in some other States as foreign 
attachment; a suit in which a writ issues against the de-
fendant with a clause directing the sheriff to seize or attach 
his property, or whatever debts may be due to him, in 
the hands of persons named, and to summon them into 
court; these persons in Massachusetts being designated as 
“trustees,” as elsewhere, sometimes, “garnishees.” The 
trustees in the present suit were a certain Habich and 
others.

The record of that case showed the following facts, viz.: 
that the summons by which the suit was commenced was 
served on the insurance company in Massachusetts by levy-
ing on a chip as its property on the 18th of June, 1866 (a 
proceeding of form usual in the “ trustee process”); that on 
the first Tuesday of July the corporation entered its appear-
ance by its attorneys, and filed an affidavit of merits; that 
on the 30th of July it filed an answer (signed by Joseph 
Nickerson as its attorney) denying that it was a corporation, 
and denying the material allegations of the complaint; that
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Statement of the case.

the trustees answered admitting a debt; that on the 3d of 
October, 1866, Osgood and Curtis (already mentioned as 
having been appointed by the court in New York, on its 
judgment of dissolution, receivers of the corporation) made 
an adverse claim, and filed a petition alleging that they 
were the receivers of the company, setting forth the manner 
of their appointment, alleging that all the credits, effects, 
and assets of the said company were vested in them, claim-
ing the effects and credits in the hands of the said supposed 
“trustees,” and praying to be admitted as parties to the ac-
tion, this petition being signed by Edward Bangs as attorney; 
that on the 19th of October their prayer was granted, and 
that afterwards, in October, 1867, a case agreed on was pre-
sented to the court for its judgment, the trustee to be charged 
on his answer and the plaintiff to have judgment for the 
funds in the trustees’ hands, if in the opinion of the court a 
judgment could be rendered against the corporation; but 
if the receivers now claiming bad valid title to the funds as 
against the plaintiff, notwithstanding the admitted fact of a 
debt due him by the company, then judgment to be entered 
for the receivers or claimants.

There were thus before the court, the “ trustees,” the 
Columbian Insurance Company, by its attorney Bangs, and 
the receivers, by their attorney Nickerson; all, in short, who 
were in any manner interested as defendants in the transac-
tion, or entitled to appear in the action.

At the January Term, 1869, the court ordered the follow-
ing entry to be made, viz.:

“Trustees charged. Judgment for the plaintiff.
By the court:

G. C. Wil de , 
Clerk.”

At the following April Term a consent was filed by Mr. 
Bangs, attorney of the defendant, that the judgment be en-
tered for the plaintiff for the sum of $3753, damages and
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Statement of the case.

costs, dated June 10th, 1869. On the 12th of June is made 
the following entry:

“Claimants withdraw.*
E. Bangs , 

Attorney.
J. C. Dodge ,

(Filed June 12, 1869.) Attorney for plaintiff.”

On the 14th of June a formal judgment for the amount 
was rendered for the plaintiff, reciting that the trustees were 
charged upon their answ’erand that the claimants withdrew.

Upon this judgment Folger issued a scire facias, calling on 
the trustees to show why he, Folger, should not have execu-
tion against them. Habich and the other defendants (not 
denying their debt) pleaded—

That the judgment recovered by the plaintiff against the 
insurance company was “invalid,” for that before the day 
on which the judgment was alleged to have been recovered, 
to wit, &c., the company had been dissolved by a decree of 
the Supreme Court of the State of New York, a copy where-
of, duly authenticated, the plea alleged that the defendant 
nowr exhibited.

That by the Constitution of the United States it is pro-
vided that full faith and credit shall be given in each State 
to the judicial proceedings of every other State, &c.

The Supreme Court of Massachusetts held, upon an ex-
amination of the proceedings in the Supreme Court of New 
York, and of the statutes on which they purported to pro-
ceed, that the judgment of the said Supreme Court, declar-
ing the corporation dissolved, was in excess of the jurisdic-
tion of the court and therefore entitled to no faith and credit 
in Massachusetts as a judicial proceeding; and accordingly 
gave judgment for the plaintiff, the original attaching cred-

* In point of fact there had been another suit in “ trustee process,” and 
just like the present one, only that the trustee was a certain J. L. Priest 
That suit was taken as the test suit, and after a vigorous contest in it, the 
court having decided in favor of Folger and against the receivers, opposition 
was no longer made in the present one. The claimants withdrew.
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Argument for the corporation.

itor. From that judgment the case was brought here by 
Habich and the others, the debtor trustees.

The only record which, strictly speaking, was brought up 
here was the record of this suit on the scire facias ; and the 
argument was chiefly on that; but reference having been 
made all along on both sides to the record of the suit in 
which the judgment on which the scire facias issued was 
rendered, a certified copy of the record of that original suit 
was handed to the court at the close of the argument, with 
the consent of both sides that it should be considered by it 
as part of the present case.

Mr. Dudley Field, for the plaintiff in error:
The only errors relied on are:
That the court erred in holding that the Columbian In-

surance Company was not dissolved, and
That the company being dissolved, it had no right to 

enter judgment against it or the trustees.
The courts of Massachusetts had not the right to question 

the validity of the judgment of dissolution rendered by the 
Supreme Court of New York. That court had jurisdiction 
over the parties and the cause, and the record is, therefore, 
conclusive in Massachusetts.

In New York this judgment could not have been inquired 
into collaterally.

The Supreme Court of New York was authorized to de-
clare the corporation dissolved.

[The learned counsel here went into an examination of 
the statutes of New York, and of the proceedings of the 
Supreme Court of that State dissolving the corporation, and 
contended that the dissolution was strictly according to the 
statute.]

If the corporation was dissolved no action could be main-
tained against it. A corporation dissolved is like to a person 
who is dead.

Mr. J. C. Dodge, contra.
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Opinion of the court.

Mr. Justice HUNT delivered the opinion of the court.
The record of the scire facias proceedings upon which the 

case was argued presents some questions requiring careful 
examination.

If we correctly apprehend the position of the case as stated 
in the record in the suit in which judgment was rendered,— 
and which was handed to the court at the close of the argu-
ment, with the consent of both sides that it shpuld be con-
sidered by us,—there can be no difficulty in this case in reach-
ing a correct conclusion.

In his first point the plaintiff in error says: “The only 
errors relied on are that the court erred in holding that the 
Columbian Insurance Company was not dissolved, and the 
company being dissolved, it had no right to enter judgment 
against it or the trustees.”

The indedtedness of the plaintiffs in error and their lia-
bility to pay the amount of their notes to the defendant in 
error, as adjudged by the Massachusetts court, are thus ad-
mitted. But it is insisted that in reaching its conclusion, 
and as a part of the process of reasoning by which it was 
reached, the Supreme Court of Massachusetts erroneously 
held that the judgment of the New York court that the in-
surance company was dissolved was without authority and 
was void.

If this be conceded, of what importance is it to the plain-
tiffs? How does it concern them whether the judgment dis-
solving the insurance company was erroneous or whether it 
was correct? All they have to do is to pay the amount of 
their notes. This it is conceded that they are bound to do, 
and this the copy of the record in which the judgment was 
rendered shows that the insurance company and its receivers 
consented that it be adjudged they should and must do. 
Payment under such circumstances is a complete protection 
to them against a claim for repayment by the receivers upon 
a suit brought in the New York courts equally as in the 
courts of Massachusetts.

The copy of the record referred to shows that the trustees 
(the present plaintiffs in error)—the Columbian Insurance
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Opinion of the court.

Company, by its attorney, and the receivers, by their attor-
ney, composing all who in any manner were interested in 
the transaction or entitled to appear in the action—were 
before the court; and that on the 14th of June a formal 
judgment for the amount is rendered for the plaintiff, recit-
ing that the trustees are charged upon their answer, and 
that the claimants withdrew.

It is impossible to present the case of a judgment which 
would be more conclusive upon the corporation, and upon 
the receivers, than the case presented. They were parties 
in form and in fact. They contested the claim as far as 
contest was available, and when farther contest was unavail-
ing the attorney for the receivers consented to the entry of 
the judgment, in terms withdrew their opposition, and a 
formal judgment was entered.

If the corporation was in existence, so that it could appear 
in a suit, it was concluded by the appearance of its attorney.*  
If it was not in existence, the receivers, representing the 
corporation and its creditors, were bound by the appearance 
of their attorneys. In either event the result is the same.

This judgment is binding upon the corporation and the 
receivers, and in the case of a suit brought by either of them 
against the trustees, would be an indisputable bar to their 
right of recovery, and this in any State in the Union. The 
appearance by authorized attorneys was equivalent to a per-
sonal service of process upon those parties.

Without intimating for a moment that an error was made 
by the Supreme Court of Massachusetts, it is too plain for 
discussion that it is immaterial to the plaintiff whether there 
was error or not.

It is a point in which they are not concerned. They have 
but to pay their debt, adjudged to be due in a proceeding 
which protects them against all the world.f

* Murray v. Vanderbilt, 39 Barbour, 140.
t Magoon v. Seales, 9 Wallace, 81, 32; Christmas v. Bussell, 5 Id. 290; 

Bruner v. United States, 11 Howard, 163; United States v. Yates, 6 Id. 605; 
Harris v. Hardeman, 14 Id. 334; Toland v. Sprague, 12 Peters, 300; Chaffee 
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This being the only allegation of error, the judgment 
must be

Affirm ed .

Crei gh ton  v . Kerr .

A withdrawal, “ without prejudice to the plaintiff,” of a general appearance 
entered by an attorney, for the defendant, means that the position of 
the plaintiff is not to be unfavorably affected by the act of withdrawal; 
that all his rights are to remain as they then stood. Hence where there 
has been error in the beginning of an action, as ex. gr., one of foreign 
attachment, by reason of want of notice required by statute to be given 
to the defendant, and an attorney appears generally for such defendant, 
and so cures the defect, the advantage thus given to the plaintiff is not 
taken away by a withdrawal declared to be “without prejudice” to 
him. And the court states that it does not intend to intimate that the 
result would have been different had the appearance been withdrawn 
unconditionally.

Error  to the Supreme Court of the Territory of Colorado; 
the case being thus:

The statutes of Colorado relating to attachments enact:
“ Sectio n  54. Whenever a plaintiff in any civil action pending 

in any court of record in this Territory shall file in the office of 
the clerk of the court wherein such cause is pending, an affidavit 
showing that the defendant resides out of this Territory, it shall 
be the duty of the clerk to cause a notice to be published in 
some newspaper, published in the county in which such cause 
is pending, for four successive weeks prior to the next term of 
the court, which notice shall set forth and state the title of the 
court in which such action is pending, the nature of the action, 
and, if such action shall be brought to recover money, the 
amount claimed by the plaintiff, the names of the parties, and 
the time when, and the place where, the next term of court in 
which such action is pending will be held, and that if the de-
fendants shall fail to appear at the term of court, and plead or 
demur, judgment shall be entered by default.

v. Hayward, 20 Howard, 208; MacDonogh v. Millaudon, 3 Id. 693; Field®. 
Gibbs, 1 Peters’s Circuit Court, 155; Com. & R. Bk. v. Slocomb, 14 Peters, 
60; Eldred v. Bank, 17 Wallace, 551.
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“Secti on  55. It shall be the duty of the plaintiff, in all cases 
in which such notice shall be published, in addition to such pub-
lication, ... if upon diligent inquiry the place where the de-
fendant may then be found can be ascertained, to send to such 
defendant, and to each of them, by mail, a true copy of such 
notice, properly addressed to such defendant, at the post-office 
nearest to the place where such defendant may be found, at 
least thirty days prior to the term of court mentioned in such 
notice.”

This statute being in force, Kerr and another, in May, 
1870, sued Creighton in the District Court for Arapahoe 
County, in Colorado Territory, in attachment. They filed 
an affidavit, alleging Creighton’s non-residence, and that he 
owed them $5563.

The sheriff returned that he had attached certain shares 
in the Colorado National Bank, belonging to Creighton, 
who was not found.

The plaintiffs then filed their declaration, claiming $8000.
No notice of these proceedings was published as required 

by the statutes.
Subsequently an entry was made in the court as follows:
“Now tome the said plaintiffs, by Alfred Sayre, Esq., their 

attorney, and the said defendant, by Messrs. Charles and Elbert, 
his attorneys, also comes, and thereupon, on motion of said 
plaintiff’s attorney, the said defendant was ruled to plead ten 
days from this date.”

On the 19th of October the following:
And now on this day come Messrs. Charles and Elbert and 

withdraw their appearance as attorneys for the said defendant, 
without prejudice to the plaintiff.”

On the 27th of October a judgment was entered, reciting 
the appearance, its withdrawal “by leave of the court and 
without prejudice to said plaintiffs;” and the defendant’s 
ailuie to plead according to the rule. Damages were as-

sessed by a jury at $12,244. A remittitur was entered for 
$4244, and judgment taken for $8000. The Supreme Court 
here^ Judgnaerit’ and the defendant brought the case
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J/r. J. M. Woolworth, for the plaintiff in error:
I. If we lay out of view the appearance which Charles 

and Elbert entered for Creighton, it is obvious that this 
judgment cannot be sustained for a moment, because—

1. No notice of the proceedings was published, nor mailed 
to the defendant, both of which things the statute render 
necessary. If neglected, a judgment may not be collaterally 
avoided, but on error it must be reversed.

2. The writ of attachment by which the suit was brought 
is for only $5563, and the affidavit on which the writ is 
issued alleged only that sum to be due. It was not compe-
tent for the court to render a judgment for more than was 
specified in the writ.

II. The fact that Mr. Creighton appeared generally in the 
action, does not affect the case.

Had the withdrawal of the appearance been general, and 
unqualified by the words “without prejudice to the plain-
tiff,’’ the case would have stood as if no appearance had been 
entered.*  The words “without prejudice,”do not retain to 
the plaintiff*  the advantage of the appearance. To give to 
them that effect would make of no effect the withdrawal. 
The utmost meaning that can be attributed to them is, that 
the progress of the cause, and all rights of the plaintiff not 
resting on the appearance, should remain unaffected by the 
withdrawal.

Mr. JR. T. Merrick, contra.

Mr. Justice HUNT delivered the opinion of the court.
In the view we take of this case it is not necessary to ex-

amine the alleged irregularities in the conduct of the suit 
or the alleged defects in its commencement. Without in-
tending, in fact, to decide those points, it may be assumed, 
as is argued by the plaintiff in error, that there was not that 
notice of the proceedings required by the laws of Colorado.

* Micbew v. McCoy, 3 Watts & Sergeant, 501; Lodge v. State Bank, 6 
Blackford, 557; Dana v. Adams, 13 Illinois, 691.
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It may be assumed also that in making a claim of damages 
for $5563 only in the writ of attachment, and in making a 
claim for $8000 in the declaration, an error was committed. 
It is insisted that in consequence of. this claim in the writ 
the party would have been justified in assuming that no 
judgment for a larger amount would be taken against him; 
and that great injustice might have been done to him. We 
do not find that the respectable counsel claims that any in-
justice has actually been done.

But we are of the opinion that there has been no oppor-
tunity for the commission of injustice. We find the facts 
in this respect to be as follows:

After the execution of the writ of attachment the plain-
tiff filed his declaration claiming damages to the amount of 
$8000, giving the items of the claim. After this time, viz., 
on the 12th day of October, the defendant appeared in the 
suit by his counsel, Messrs. Charles and Elbert. The ap-
pearance was general, and, ‘‘thereupon,” as the record says, 
on motion of the plaintiff’s attorney, the defendant was 
ruled to plead in ten days.

Within the ten days, in which an order to plead had been 
entered, upon, or upon the faith of, or in consequence of 
their appearance, the attorneys came into court and with-
drew their appearance as attorneys for the defendant, with-
out “prejudice to the plaintiff.” Leave to withdraw was 
granted upon this condition. Assuming the rule to plead 
to have been effectual, as it manifestly would have been 
had there been no withdrawal, and assuming that a failure 
to comply therewith placed the defendant in default, and 
entitled the plaintiff to a judgment by nil dicit, as would 
manifestly have been the case had there been no withdrawal, 
the plaintiff and the court held the action to be undefended, 
and a judgment was entered for the plaintiff, with damages 
to be assessed by a jury to be impanelled. The jury re-
ceived evidence upon this subject, and under instructions 
from the court rendered a verdict for $12,244. The evi-
dence is not returned in the record, as there was no occasion 
that it should be, and there is no presumption of law, or
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reason in fact, to suppose that the verdict was for a larger 
sum than was justly due to the plaintiff. For all in excess 
of $8000 a remission was made, and judgment was entered 
for that sum.

The leave to withdraw the appearance of the defendant’s 
attorneys was given upon the condition that it should be 
“without prejudice to the plaintiff.” This meant that the 
position of the plaintiff was not to be unfavorably affected 
by the act of withdrawal. All his rights were to remain as 
they then stood.

A general appearance waives all question of the service 
of process. It is equivalent to a personal service. The 
question of jurisdiction only is saved.*  If there was error 
in the commencement of this action by reason of a defective 
notice or otherwise, it was cured by the appearance.

This advantage, among others, wras not to be impaired by 
the withdrawal of the appearance.

A personal appearance by the defendant, through his at-
torneys, converted into a personal suit that which was before 
a proceeding in rem. This result had been worked when 
the appearance was entered, and stood in full effect when 
the withdrawal was made. Any judgment that he could 
then obtain against the defendant was binding upon the de-
fendant, indisputable and valid against him and his property 
wherever he or it could be found. To reconstruct this judg-
ment and by means of a withdrawal of the appearance make 
it a judgment to be enforced upon certain shares of bank 
stock only, and liable to be re-examined as to that upon the 
personal application of the defendant, would produce an ex-, 
tremely unfavorable effect upon the plaintiff’s position. It 
would be a “ prejudice ” to him, and hence it cannot be per-
mitted.

A rule to plead had been served, upon the attorneys. This 
remained in force. At the expiration of the time to plead 
the action was undefended, and a right to an interlocutory 
judgment at once arose. To take away this right would be

* United States v. Yates, 6 Howard, 605.
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an injury to the plaintiff*.  Hence under the condition of no 
prejudice it remained good to him.

The appearance of the defendant may remain, although 
the attorneys, by whom it was entered, have withdrawn. 
Its effect cannot be annulled by such withdrawal. The ap-
pearance gives rights and benefits in the conduct of a suit, 
to destroy which by a withdrawal would work great injus-
tice to the other party. Such was the case of Eldred v. 
Bank,*  where the defendant withdrew his plea, claiming 
that the withdrawal left the case as though it had never been 
filed, and that, never having been served with process, he 
was not liable to a personal judgment. The court say: 
“We do not agree to this proposition. The filing of the 
plea was both an appearance and a defence. The with-
drawal of the plea could not have the effect of withdrawing 
the appearance of the defendant, and requiring the plaintiff 
to take steps to bring him again within the jurisdiction of 
the court. . . . He was not by the withdrawal of the plea 
out of court.”

None of the cases cited contain anything in hostility to 
these views. As confirming them see Lawrence v. Yeatman,^ 
Rowley v. Berrian^ Thompson v. Turner.I

Second. We do not intend by the argument thus ad-
vanced to intimate that the result would have been different 
had the appearance been withdrawn unconditionally, as was 
the case in Eldred v. Bank.

The authorities upon this subject of a voluntary appear-
ance are cited in the case of Habich v. Folger, recently de-
cided in this court,|| and it is not necessary to do more than 
to refer to them as there collected.

In the present case there was not a simple withdrawal, 
but it was allowed upon the condition that it should be 
without prejudice to the position of the plaintiff. We de-
cide the case upon the facts as they are presented, and * §

* 17 Wallace, 551. f 2 Scammon, 17. J 12 Illinois, 198.
§ 22 Id. 389; see also the present case reported in 1 Colorado, 509. 
|| The last preceding case.
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nothing would be gained by attempting to go beyond 
them.

Judg ment  af firm ed .

Mr. Justice BRADLEY did not sit during the argument, 
and took no part in this decision.

Mc Quiddy  v . Ware .

1. A man who has neglected his private affairs and gone away from his
home and State^ for the purpose of devoting his time to the cause of re-
bellion against the government, cannot come into equity to complain 
that his creditors have obtained payment of admitted debts through 
judicial process obtained upon constructive notice, and on a supposition 
wrongly made by them that he had no home in the State, or none that 
they knew of.

2. Especially is this true when there is no allegation of want of actual knowl-
edge of what they were doing.

3. And still more especially true is it in Missouri, where the statutes of the
State allow a bill of review of decrees or judgments obtained on con-
structive notice at any time within three years after they are obtained, 
and the complainant has let more than six years pass without an effort 
to have them so reviewed.

4. Allegations of general ignorance of things a knowledge of which is easily
ascertainable, is insufficient to set into action the remedies of equity.

Appea l  from the Circuit Court for the Eastern District of 
Missouri; the case being thus:

At the beginning of the late rebellion, which broke out 
in 1861, McQuiddy, a resident of Nodaway County, Mis-
souri, and owning a farm there, voluntarily entered the ser-
vice of the Confederate States under General Sterling Price, 
and followed the fortunes of that officer and his army when 
they left Missouri. At this time there were two mortgages 
on different parts of his farm, or instruments of writing 
which the holders of them asserted to be mortgages. These 
were due, and the holders in May, 1862, and November, 1863, 
procured a decree of foreclosure of them. This proceeding
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was made in professed pursuance of a statute of Missouri, 
regulating the subject of the foreclosure of mortgages, and 
which authorizes an order of publication instead of an actual 
service when the mortgagee alleges and the court in which 
the foreclosure is applied for, or its clerk, is satisfied “ that 
the place of residence of the defendant is unknown;” The 
foreclosures, therefore, so far as the records of them showed, 
were made on constructive notices, and on allegations such 
as above stated.

McQuiddy also owed money, when he left Missouri, to a 
third creditor; this debt being by a note unsecured. This 
creditor proceeded to get his debt by a proceeding in attach-
ment, and in professed pursuance of another statute of 
Missouri, which authorizes a writ in that sort of proceeding 
to issue whenever the plaintiff files his petition setting forth 
his cause of action, with an affidavit that he has good reason 
to believe, and does believe, that the defendant has absconded 
or absented himself from his usual place of abode in this 
State, so that the ordinary process of law cannot be served 
upon him. Such affidavit was made by the unsecured cred-
itor, and under it, in November, 1863, judgment was got; a 
judgment, of course, like the other, on a constructive notice, 
so far at least as the record of tbe proceeding showed.

On these three different judgments all parts of his farm 
were sold; a sale of one part being in 1863, and of the others 
in 1864, tbe sales following at no great intervals the' dates 
of the judgments.

By the Revised Statutes of Missouri a party against whom 
judgment has been rendered on constructive notice simply, 
niay come in at any time within three years afterwards and 
file a petition for review.*

In this state of things and of law, McQuiddy, in July, 1871, 
led his bill in the court below, against the purchasers of 

t e fin m (one Ware, and others), and against their vendees, 
to set aside the sales and to have possession again of the 
property sold.

* Revised Statutes of 1855, p. 1280, ft 13, 15, 16.
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His bill attacked the jurisdiction of the court in all three 
cases alike.

He averred that the orders of publication were based on 
false statements, and that in one of the cases, proceeded in 
as in the case of a mortgage, the instrument proceeded on 
was not a mortgage, and that the proceeding was in truth a 
proceeding to enforce a lien on lands, instead of a suit to 
foreclose a mortgage, and required an affidavit of won-resi-
dence to authorize the giving of constructive notice; and 
that jurisdiction could not be acquired on affidavit of unknown 
residence, the sort of affidavit made in the case. He alleged 
further that his departure from the State was for a tempo-
rary purpose and with an intention of soon returning; that 
he left bis wife at his domicile, and that copies of writs could 
have been served on her, and that he neither absconded nor 
absented himself from his usual place of abode in the sense 
of the statute, nor was his residence unknown; that all 
these facts were known to the parties in interest, including 
the respondents, who either purchased the property at the 
sales, or derived title from the person who did purchase.

By way of excuse for his want of diligence in his own 
affairs, he alleged that the state of feeling was such against 
him in Nodaway County, on account of the part he took in 
the rebellion, that he could not with any sort of safety return 
to the county, and that in 1863 he removed his family to 
Tennessee, where he had since continued to reside. He 
also alleged, in continuation of this excuse, that being absent 
from the State, though a resident of the county when the 
proceedings were instituted to deprive him of his rights, and 
no notice of the same having been given to any member of 
his family he had not a day in court given him, and was in 
ignorance of what was done until recently; and that as soon 
as practicable after ascertaining that the said illegal proceed-
ings were had, he had taken steps to assert his rights.

The only charge of fraud in connection with the transac-
tions disclosed in the bill related to the falsity of the affida-
vits on which the proceedings were based.

The complainant did not make any tender of money at



Oct. 1873.] Mc Qui dd y  v . Ware . 17

Opinion of the court.

all; but he prayed that an account might be taken of what 
was due on the instruments of debt; that an account might 
be taken also of the rents and profits received by the vendees 
of the persons who had bought at the judicial sale, and that 
he, the complainant, might be allowed to redeem on pay-
ment of any balance.

The defendants demurred, and the Circuit Court sustained 
the demurrer. A decree having gone accordingly, McQuiddy 
brought the case here for review.

Mr. W. H. lietcher, for the appellant, cited numerous stat-
utes of the State of Missouri, and decisions of the Supreme 
Court of the State upon them, to show that the proceedings 
were not in proper form, and that upon the facts alleged and 
which, of course, the demurrer admitted, no jurisdiction 
existed, and that the sales of necessity were void.

Mr. G. P. Strong, contra, contended that the statutes ap-
plicable to the case had been strictly pursued; and, more-
over, that the case was void of equity.

Mr. Justice DAVIS delivered the opinion of the court.
In the view we take of this case we are not required to 

wade through the various statutes of Missouri, and the de-
cisions of the courts of the State, in order to determine 
whether or not the proceedings in question are valid. The 
complainant is not, in our opinion, in a position to invoke 
the aid of a court of equity to decide that question. The 
bill presents the case of a man who chose to neglect his pri-
vate interests for the purpose of devoting his time to the de-
struction of the government, complaining that his creditors 
enforced the collection of their debts on a wrong theory of 
his status, in consequence of entering the service of the 
enemy. There is no pretence that the debts were not meri-
torious, or that the judgments were entered for a larger 
amount than he owed. The real ground of complaint is 
that he was not an absent or absconding debtor, or a person 
whose residence was unknown, and was not, therefore, sub-

VOL. XX. 2
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ject to the proceedings which were instituted against him. 
Whether this be so or not it is easy enough to see in the anom-
alous condition of affairs existing at the time in Missouri, that 
creditors might honestly suppose that an individual leaving 
his State to destroy the government under which his rights 
of property were acquired, did not intend to return to it, 
and proceed to. collect their debts under that supposition. 
The inquiry is whether a party acting in this way has stated 
such a case as entitles him to equitable relief, because his 
creditors, who ought to have been provided for before he 
left, mistook the condition he occupied, and treated him as 
a person who had permanently abandoned his home.

There is no averment that he did not have actual notice of 
the proceedings against him in time to protect his rights. 
And it is fair to infer, in the absence of such an averment, 
that it could not be truthfully made. It is difficult to sup-
pose, when he moved his family to Tennessee, that he did 
not communicate with friends in Missouri who were ac-
quainted with the true state of his affairs.

Besides, if the proceedings against him were irregular, 
why did he not seek his remedy under the statutes of Mis-
souri, which concede to the party against whom judgment 
has been rendered on constructive notice only, the right to 
come in at any time within three years and file his petition 
for review. If this had been done, and the State court had 
permitted the cases to be reopened for the reasons set forth 
in the bill, his remedy would have been complete, as the bill 
charges the purchasers at the sale with notice of all irregu-
larities. It cannot be said that there was no opportunity of 
doing this, for the earliest judgment was in May, 1862, and 
both the others in November, 1863, and the war was sub-
stantially over in May, 1865. There is no averment of the 
want of this opportunity, nor is the absence of it aided by 
the general allegation, without specification of time or cir-
cumstance, that he could not with safety return to Nodaway 
County on account of existing prejudices. This might be 
true, and yet the opening of the judgments obtained by an 
attorney, as his personal presence was not required for that
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purpose. It were easy enough before the three years ex-
pired to communicate with St. Louis by letter, or even to 
go there, and it is very certain that he could not have been 
under any apprehension while there of being disturbed in 
the assertion of his legal rights.

But if the proceedings, instead of being irregular and 
voidable, are null and void, as they are characterized in the 
bill, the remedy at law is complete, for there is in such a 
condition of things nothing in the way of the successful 
maintenance of an action of ejectment, which will result not 
only in the restoration of the lands, but also their rents and 
profits.

Apart from all this, the maxim that he who seeks equity 
must do equity in the transaction in respect to which relief 
is sought, has not been observed by this complainant. While 
admitting his indebtedness, and that it has existed for ten 
years or more, he does not make a tender in court of what 
is justly due, although he is asking the court to set aside the 
proceedings by which this indebtedness was satisfied, on the 
ground of their absolute nullity. The willingness to pay 
what is found to be due on the adjustment of the accounts 
for rents and profits is not the sort of offer required of a per-
son in the situation of this complainant.

Moreover, there has been an utter lack of personal dili-
gence, which is required in such a case as this in order to 
bring into activity the powers of a court of equity. Equity 
always refuses to interfere where there has been gross laches 
in the prosecution of rights. There is no artificial rule on 
such a subject, but each case as it arises must be determined 
by its own particular circumstances. These proceedings 
were begun early in the war, and yet no move is made to 
disturb them until July, 1871, more than six years after hos-
tilities ceased. Why this delay ? The complainant says he 
was in ignorance of them until recently, and that as soon as 
he ascertained them he took steps to assert his rights. Such 
a general allegation will not suflice to provoke the interpo-
sition of a court of equity. It will not do to remain wilfully 
ignorant of a thing readily ascertainable. There has been
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free and uninterrupted communication between Tennessee 
and Missouri since the war closed, and the courts every-
where accessible for the prosecution of any cause of action. 
Besides, in the very nature of things, the complainant must 
have known soon after it occurred that an improved farm, 
once occupied by him, was in the possession of adverse 
claimants. This was notice sufficient to put him on inquiry, 
and this inquiry would have resulted in ascertaining all the 
facts stated in the bill. There is no reason given for the de-
lay, nor any facts and circumstances on which any satisfac-
tory excuse can be predicated.

Here, then, is the case of a party engaging in the rebellion 
without provision for his debts, to which there was no de-
fence, asking a court of equity, after the lapse of many 
years without sufficient excuse for the delay, to interfere in 
his behalf because his creditors adopted the wrong methods 
for the enforcement of their claims against him. And this, 
too, without any specific charge of fraud, except in the mat-
ter of the affidavits on which the proceedings were founded.

Such a’ charge, under the circumstances, is too weak and 
unsatisfactory to relieve the complainant from the conse-
quences of his own folly.

In any aspect of the case we think the demurrer was prop-
erly sustained, and the decree of the Circuit Court dismiss-
ing the bill is therefore

Affirme d .

Huma sto n  v . Teleg raph  Com pa ny .

1. Where a person, on a given contract, covenants to pay a sum whose
amount is to be contingent on certain events and is to be ascertained by 
arbitrators; such person, if he prevent any arbitration, may be, sued at 
law on a quantum valebat, and the sum due may be ascertained by a jury 
under instructions from the court. If the jury, under such instructions, 
find that only so much is due, the plaintiff can recover nothing more.

2. A contract of a special nature explained and interpreted so as to sustain
a charge under which, in a case like that just stated, the jury found as 
due much less than the plaintiff claimed.



Oct. 1873.] Humasto n v . Tel egrap h Compan y . 21

Statement of the case.

8. Where a person in consideration of property (not money) to be assigned 
by another, agrees to give a certain number of shares of stock, having 
on the day of the contract a fixed market value, and, refusing to give 
the stock, is sued at law for a breach of the contract, evidence of the 
value of the stock at any other titne than at the date of the contract is 
rightly excluded; its value at that date being agreed on and admitted.

Appea l  from the Circuit Court for the Southern District 
of New York; the case being thus:

Humaston having invented certain instruments for expe-
diting the transmission and reception of messages by tele-
graph, and especially for perforating paper for the purpose 
of such messages, which inventions were patented, and hav-
ing also, as he alleged, discovered a process by which paper 
could be chemically prepared, so as to be sensitive to the 
electric current, and by which its value would be greatly 
enhanced (a process which he kept secret), entered in April, 
1861, along with one Lefferts, who had some interest in the 
matter with him, into an agreement, as follows, with the 
American Telegraph Company, a company already estab-
lished in the business of telegraphing:

“The American Telegraph Company agree to buy, and Hu-
maston agrees to sell a full, perfect, and unincumbered title to 
all his inventions for all electric telegraph machines and pro-
cesses, and particularly the patented invention for perforating 
paper for the purpose of telegraphic messages, and the adapta-
tion and manner of using such perforated paper in the trans-
mission of such messages, including whatever is patented by 
Humaston in the transmission of messages by telegraph, and 
also including the secret process of preparing the chemical 
paper, with the right to procure letters-patent therefor.

“ The said Humaston and Lefferts agree not to engage, di-
rectly or indirectly, in telegraphing during the period of ten 
years, in competition with the American Telegraph Company, 
nor in any way aid, countenance, or encourage any telegraph 
line doing business in any of the States bordering upon the At-
lantic Ocean or Gulf of Mexico, &c., so as to in any way injuri-
ously affect the business or interests of the American Telegraph 
Company.

The consideration to be paid by the company for the said
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inventions and patents, and agreement against competition, is 
one dollar, and at least 50 shares of the capital stock of the 
American Telegraph Company. Upon the execution and de-
livery by said Humaston of conveyances of the aforesaid inven-
tions and patents, conveying a full, unincumbered, and perfect 
title to the whole thereof, the said American Telegraph Com-
pany are to issue to the said Humaston 100 shares of the stock 
of said company, and a further consideration of not exceeding 400 
shares of the capital stock of said company is to be paid or issued 
to the said Humaston upon the following stipulations and con-
ditions : Three disinterested referees or arbiters are to decide 
how much (if any} more is to be issued to the said Humaston after 
such arbiters shall be satisfied as to the capability and value of said 
patented inventions ; the said referees or arbiters to be mutually 
selected.

“ It being understood that the aforesaid maximum amount of 
stock consideration is stated under a claim by the said Humas-
ton and Lefferts that his patented inventions will enable the 
said company to do by the Humaston system, and on one wire, 
five times as much business, regularly and accurately, as can be 
done now on one wire, in the same time, by any system now 
used by said company, it being also understood that compensa-
tion is not to be allowed to Humaston for what is now public, 
but only for what their patented improvements in telegraphy 
are worth more than any other of said systems.

“ The arbiters or referees are also, in estimating the value of 
said patented inventions, to consider the comparative reliability, 
accuracy, rapidity, cost, and also the expense of working and using 
said inventions with those now in use. To enable the said Humas-
ton and Lefferts to prove the capacity and value of the said in-
ventions, full, fair, and sufficient trials are to be allowed to 
them, and made in such manner, and as often, and for such 
period of time, as the referees may determine, and the final de-
cision is to be given before the expiration*  of one year from the 
date hereof. Each party are to have the right to suggest to 
the referees such experiments for the testing of such inventions 
as to them may seem proper. The referees to have full oppor-
tunity of investigating and deciding in the matter. It is also 
understood and agreed that the company are to have reasonable 
opportunity to examine into the validity and patentability of 
the patented inventions, and place any questions which may
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arise thereon before the referees for their decision. But the 
referees are hereby instructed that under the foregoing para-
graph the company are to require only a reasonable amount of 
evidence as to the validity of the Humaston inventions, and 
further agreed that, should the referees decide that the inven-
tion is wholly invalid, and not patentable, then the company 
will surrender up and transfer to Humaston, by a good and suf-
ficient assignment, the title-to the said patents on the retransfer 
of 50 shares of stock of the company. Upon the award or de-
cision of said referees, or a majority thereof, being made in 
writing and delivered to said company, said company are to pay 
or issue to said Humaston the additional amount, if any, of stock 
(not exceeding 400 shares), determined or stated in such award.”

Humaston made the requisite transfers, and the matter 
meant to be submitted was referred to the arbitrators. They 
accepted their office and entered upon the discharge of their 
duty, but the telegraph company withdrew its submission. Hu-
maston now brought special assumpsit against the company, 
claiming not only the 100 shares of stock which he actually 
received in 1861 (and then worth $100 a share, or $10,000, 
and which in 1866 was worth $18,000), but claiming also the 
value of the other 400 shares. His position was that by 
the terms of the contract, he was entitled to the 400 shares 
unless the arbitrators named a smaller compensation, and 
that as the company had withdrawn its submission, and so 
prevented the arbitrators from naming any such smaller 
compensation, he was entitled to the whole 400 shares.

At the trial, the instruments invented by Humaston were 
submitted to the jury and explained, and experts, mechanics, 
and telegraphers examined upon them for several days.

After the plaintiff had established what was perhaps a 
primd facie case, his counsel, for the purpose of furnishing a 
rule for estimating his damages, offered to show that the 
market value of the stock of the American Telegraph Com-
pany on the 12th day of June, 1866, on which day the com- 
pany had been consolidated with the Western Union Tele-
graph Company, was $150. The court excluded the evidence 
for the purpose for which it was offered, but admitted it as
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a fact which the jury might consider in estimating the value 
of the property sold. Subsequently the parties agreed that 
the market value of the stock of the company on the 1st 
day of April, 1861, was $100 per share, and made their 
agreement known to the court. Thereupon the court held 
that the evidence as to the value of the stock on the 12th of 
June, 1866, and at subsequent dates, which had been ad-
mitted, was immaterial ; and under the plaintiff’s exception 
struck it out and excluded it.

Some of the defendant’s evidence tended to show that the 
plaintiff’s invention had no value and had never been used.

The court charged—
That the plaintiff was not entitled, as matter of law, to 

recover of the defendants the value of the remaining 400 
shares :

Also that the plaintiff did not, as matter of law, become 
entitled to the said 400 shares of stock by reason of the de-
fendants’ revocation of the powers of the referees or other 
breach of contract alleged, but that thè plaintiff*  was entitled, 
in consequence of the revocation, to bring an action and to 
recover the excess (if any there was) which the value of 
what he sold, assigned, and transferred to the defendants 
(enhanced by the agreement of the plaintiff and Lefferts not 
to enter into competition with the defendants) had when sold 
and delivered, over the amount which he had already re-
ceived (and that this the parties agreed was 100 shares, of 
the aggregate value of $10,000), with interest on such excess 
from the 13th of February, 1867; but if in their judgment 
there was no such excess, then that their verdict should be 
for the defendant.

To these instructions the counsel for the plaintiff excepted.
The jury found for the plaintiff’, and assessed his damages 

at $7500.
The exclusion of the evidencé and the charge of the court 

were the matters now assigned for error.

Messrs. Truman Smith and Cephas Brainard, for the plaintiff 
in error, argued the case much at length, and showed, as
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they conceived, that it was well established both in England 
and this country, that a stipulation in a contract for a refer-
ence of any matter of difference likely or certain to arise 
thereunder, might be connected with the principal under-
taking in such a manner as to make it a condition, and that 
as such it might essentially qualify or affect the rights of 
one party, or the obligations of the other; that if it were 
a condition precedent and was not performed, the obliga-
tion would be null; and if it were a condition subsequent 
and not performed (which the counsel alleged was the case 
here), then that the condition became null and the obligation 
absolute. If the party bound by a condition precedent did 
not submit, or offer to submit, or having submitted, revoked, 
his right of action was gone; and if a party bound by a con-
dition subsequent refused to submit, or having submitted, 
revoked, then the qualification of his liability was gone, and 
that liability became absolute.

The learned counsel referred to twenty-nine different cases, 
English and American, beginning with Vynior’s Case, re-
ported by Sir Edward Coke,*  which sustained, as they con-
ceived, their views.

Messrs. J. R. Porter and Gr. P. Lowry, contra, citing Cowper 
v. Anrfre«?s,f and the opinion of Hobart, C.J., therein; Brewer 
v. and other cases.

Mr. Justice DAVIS delivered the opinion of the court.
Whether or not the court erred in its charge, and in the 

exclusion of the evidence excluded, depends on the proper 
interpretation of the contract and the rule of damages which 
shall be applied in this action to the breach of it.

It is insisted by the plaintiff that the defendant promised 
to pay him for his invention four hundred shares in addition 
to the one hundred shares paid on the delivery of the title, 
unless the arbitrators should relieve the company by fixing 
some less amount, and a great deal of learning touching the

* 8 Reports, 81ft. | Hobart, 40. J 2 Anstruther, 418.
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doctrine of conditions subsequent and precedent has been 
invoked in support of this position. But this doctrine has 
no application here, for, manifestly, this is not an undertak-
ing to which a condition subsequent could be attached. It 
is easy to determine why this contract was made, the nature 
of it, and the acts to be performed by the contracting par-
ties. The American Telegraph Company were engaged in 
carrying on the telegraph business in some portions of the 
country, and naturally desirous of appropriating to itself any 
new invention which would facilitate the transmission of 
telegraphic messages. Humaston claimed that his system 
just patented would do five times as much business on one 
wire as the ordinary systems then in use. If it could do this 
with equal accuracy and reliability and at no greater cost, 
the value of it could be hardly overestimated, but there had 
been no experiments to test the question of whether or not 
it was capable of doing these things. It might do the woik 
claimed for it and yet be so unreliable, or the expense of 
working and using it so much greater than the expense of 
working and using the inventions then open to the public or 
used by the company, that its purchase would be dear at any 
price. The company, desirous of possessing everything new 
and useful in the line of their business, were willing to risk 
something in the acquisition of these inventions, but unwill-
ing to pay the estimate of value which Humaston put upon 
them without trial of their utility. This estimate was 
$50,000, as the proof on the trial was that the stock of the 
company stood at par in the market at the date of the con-
tract. The company said to Humaston, We will take your 
patents, whether valid or not, and pay you $5000 for them 
if you and Lefferts stipulate not to compete with us for a 
period of ten years, and if they are valid, whether useful or 
not, the compensation shall be increased to $10,000. But 
we cannot promise additional compensation unless, after 
proper experiment, your system shall be proved to be worth 
more. It may be that your claim of rapid performance can 
be sustained, and yet the system, owing to its greater cost 
than those now in use, or some other controlling practical
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consideration, be of comparatively little value to us. This 
can only be determined, after trial, by some impartial tribu-
nal. We are willing that this tribunal shall be referees 
mutually selected, to whom shall be submitted the question 
of whether we shall pay anything more than the $10,000 
already paid, after the merits of your system have been 
tested by them and its capability and value established. 
They may reach the conclusion that you are sufficiently 
compensated already, and if they do, their award must be 
accepted as a final settlement of the matters of difference 
between us. If they reach a contrary conclusion they must 
fix the amount of consideration which we are to pay in ad-
dition to what you have already received; but this must be 
within the limit of four hundred shares of stock equivalent 
to $40,000.

This is a fair analysis of the provisions of the contract 
and of the considerations on which it was based. Instead 
of it binding the company to pay four hundred shares, unless 
a less number was fixed by the arbitrators, it left them to 
say whether Humaston was entitled to any more than he 
had already got, and if so, how much. There was no con-
cession by the company that the inventions were worth any 
more to it than the hundred shares. It might turn out on 
the trial that the price already paid was excessive, or, on the 
contrary, that it was not sufficiently remunerative. This 
point of value the triers were to determine, and if deter-
mined favorably to the plaintiff he would have a cause of 
action against the defendant. Until this determination, if 
there had been no interruption to the arbitration, no cause 
of action could arise. It was a reasonable provision that 
the value of these inventions should be submitted to the ar-
bitration of practical business men, and if Humaston, instead 
of the company, had refused to proceed with'the arbitration 
he could not resort to an action, for the defendant would 
not have been in default, and, therefore, not liable to suit.*  
But the defendant broke the agreement and revoked the

Delaware and Hudson Canal Co. v. The Pennsylvania Coal Co., 50 New 
York, 250.
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submission, and Humaston asks that in consequence of this 
wrongful action of the defendant his rights may be deter-
mined by the court and jury, instead of by arbitration.

It becomes, therefore, important to determine what is the 
measure of liability for the breach of contract by the de-
fendant. If we are correct in our interpretation of the con-
tract, this action cannot be supported as an action seeking 
damages for breach of contract to deliver stock, for there 
was no engagement to deliver any, except on a condition 
which has not happened, and there is no proof that the arbi-
trators would have found that Humaston was entitled to 
receive more stock than he had already obtained.

The action can be supported for the value of the property, 
and this was the proper subject of inquiry at the trial. The 
company covenanted to pay this value, to be ascertained in 
a particular mode, and as they have prevented this mode 
being adopted, they cannot take advantage of their own 
wrong and deprive the plaintiff of the opportunity of show-
ing to the court and jury what it is. In lieu of the award 
of the arbitrators the verdict of the jury can be asked by 
the plaintiff to determine it. The ascertainment of this 
value was the essence of the contract, the thing on which 
the submission was based, and the revocation of the sub-
mission leaves the jury to settle it. Benjamin, in his Trea-
tise on Sales,*  says, if the performance of the condition for 
a valuation be rendered impossible by the act of the vendee 
the price of the thing sold must be fixed by the jury on a 
quantum valebat, as in Clarke v. Westrope,f where the out-
going tenant sold the straw on a farm to the incomer, at a 
valuation to be made by two indifferent persons, but, pend-
ing the valuation, the buyer consumed the straw. And the 
doctrine of the text is sustained by adjudged cases in this 
country and England.^

* First edition, page 430. f 18 Common Bench, 765.
J Inchbald ®. The Western, &c., Plantation Co. (head note), 112 English 

Common Law (17 Common Bench, New Series), 733; Hall ®. Conder, 89 
Id. (2 Common Bench, New Series), 53; United States ». Wilkins, 6 Whea-
ton, 135, 143; Kenniston v. Ham, 9 Foster (N. H.), 506; Holliday v. Mar-
shall, 7 Johnson, 213; Cowper®. Andrews, Hobart, 40-43.
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Nothing is, therefore, due oh this contract, unless the 
court and jury, sitting in the place of the arbitrators, shall 
decide that the plaintiff is entitled to recover for the sale 
of his inventions more than he has already received. The 
case was tried on this theory, and the court charged the 
jury that the value of a specified amount of stock was not 
the legal measure of the plaintiff’s damages, but that he 
was entitled to recover the excess (if any there was) which 
the value of what he sold and transferred to the company, 
enhanced by the agreement of the plaintiff and Lefferts not 
to enter into competition with the company, as stipulated in 
the contract, had, when sold and delivered, over the amount 
which he had already received ; and this the parties agreed 
was one hundred shares of the defendant’s stock, of the 
aggregate value of $10,000, with interest on such excess 
from the date of the revocation of the powers of the arbi-
ters. This charge is in conformity with the views we have 
expressed of the obligations of this contract, and of the rule 
of damages applicable to the breach of it.

It is urged, however, that the court erred in excluding 
testimony of the value of the defendant’s stock both when 
they sold out to the Western Union Company, and when 
the revocation occurred.

It is not perceived how the sale to the Western Union 
Company changed the rights of the parties, for there is 
nothing to show that it hindered the defendants from acquir-
ing in the market at any time a sufficient number of shares 
of its stock to comply with the award which it was expected 
the arbitrators would be suffered to make long after this 
sale took place.

If there had been an agreement to deliver a certain quan-
tity of stock, and an action had been brought for the con-
version of it, on the ground that the defendant by the sale 
to another company had put it out of its power to comply 
with the terms of its agreement, evidence of the value of 
the stock at the time the sale occurred would be competent. 
And so would evidence of its value at the date of the revo-
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cation, if the plaintiff was in a position to support an action 
for damages for breach of contract to deliver stock. But as 
he is limited in his recovery to the value of his inventions 
when sold and delivered, evidence of the value of shares of 
stock at all is only proper as tending to show the estimate 
put upon the property by the parties at the time they made 
their bargain. And as the value of the stock in 1861, when 
the contract was concluded, was directly shown, its value at 
any other time became unimportant. The Circuit Court 
proceeded on the theory, and we think correctly, that the 
defendant intended to give for and considered the plaintiff’s 
property worth (if it performed certain conditions) the cash 
equivalent of five hundred shares of stock. This was $50,000, 
which the plaintiff must also have adopted as his estimate 
of the value of the property when he sold it, as he offered 
evidence tending to show that it was worth that sum, and 
claimed that the evidence proved the fact. The conflict of 
testimony on the worth of the Humaston inventions was 
very great, for the defendant also introduced evidence tend-
ing to prove, and claimed it was proved, that these inven-
tions were of no value, or if any, no more than the amount 
already paid for them.

In this condition of the evidence it was a difficult matter 
for the jury to settle the issue submitted to them, but as 
they were able to do it with the aid of the court and emi-
nent counsel, after a lengthy trial, by finding a considerable 
verdict for the plaintiff, it would seem that he ought to be 
satisfied with it.

At any rate there is no error in the record, and the judg-
ment must be

Affir med .
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Keh r  v . Smit h .

A deed by which a husband, on articles of separation between him and his 
wife, binds himself to pay, in trust for her, a certain amount of money 
(capital), and interest on it till paid, becomes a voluntary settlement if, 
before payment is made, the parties are reconciled, make null all the 
covenants of the articles of separation, and cohabit again, with an agree-
ment that the settlement shall stand as agreed on, except that the hus-
band shalfnot pay interest while he and his wife live together.

A voluntary settlement of $7000 cannot be sustained against creditors 
where the person owes $9306, and has, of all sorts of property, the same 
being not cash, not more than $16,132.

Appe al  from the Circuit Court for the Eastern District of 
Missouri.

Smith, assignee of Martin Meyer, a bankrupt, brought a 
bill in equity in the District Court for the Eastern District 
of Missouri, to set aside as fraudulent a deed of trust given 
by the bankrupt in August, 1867, to one Kehr, on a house 
and lot where he lived, and owne’d by him, to secure two 
promissory notes, of even date with the deed, for $2500 each, 
payable respectively in one and two years from date, with 
interest, which the bankrupt executed to a certain Schaeffer, 
as trustee of Clara Meyer, his wife.

The case was thus: In August, 1867, Meyer, a trader in 
St. Louis, and his wife agreed to separate, and entered into 
an agreement for this purpose. They were to live separate 
from each other without molestation, and the rights given 
to one in the articles of separation were secured to the other. 
In order that the wife might have sufficient means for her 
support the husband covenanted with a persoji named that 
he would pay to him, as trustee for the wife, the sum of 
$7000 on the execution of the instrument. In consideration 
of these and other agreements the trustee and the wife cove-
nanted with the husband to accept the stipulated sum in 
full satisfaction of any claim for maintenance or support, 
and also for any claim for alimony or dower in case of the. 
husband’s death. The trustee also covenanted to save the 
husband harmless from any debts the wife might contract
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•on his account. No fault was imputed by one to the other, 
but each was left at liberty, if so disposed, to prosecute an 
action for divorce. Two thousand dollars of the seven was 
paid in money to the trustee, and the balance was secured 
to be paid by the deed of trust, which was the subject-matter 
of this controversy.

At the time of this settlement by Meyer his pecuniary 
condition, as assumed by the District Court, a report of 
whose opinion in full is given in the reports for the Eighth 
Circuit,*  wras thus:

He owed, .......... $9,306
He had property as follows:

The property charged in favor of his wife, about the 
value of which witnesses differed, one valuing it at 
$10,500, a sum which, free from all incumbrances,
it brought at public sale, .... $10,500

Other real property, at most,. _ . . . 632
Personalty, . . . . . . . 5,000

$16,132
Deduct amount settled on his wife, . . 7,000

Leaving to pay all his debts,.... $9,132

The Circuit Court estimated the real estate charged at 
about $2000 more than did the District Court; noting, how-
ever, that being the party’s homestead, the homestead right 
(in Missouri $1000) was chargeable on it. The result was, 
of course, not much different.

After the execution of the deed of separation the parties 
separated, but within two and a half months became recon-
ciled, and, with the trustee, entered into articles of recon-
ciliation, rescinding the whole of the previous agreement, 
except in the matter of the separate estate created by it; 
agreed to forget past differences, and to live together as 
husband and wife; it being further agreed that the husband 
was not to pay any interest on the notes during their recon-
ciliation. The covenants in the first articles, except in the 
particular named, were declared to be void, and each party

* 2 Dillon, 51.
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released the other from any breach of them. A “ complete 
condonation” was also declared by the new arrangement.

The husband and wife lived together for some four years, 
when the husband left the country, and soon after this he 
was declared a bankrupt. After the filing of the bill in this 
case, the property on which the notes to Mrs. Meyer were 
secured was, with the assent of the parties litigant, sold by 
the order of the court, and the right reserved to the parties 
to proceed against the fund. The question for decision was 
whether Mrs. Meyer should have these notes paid to her out 
of the proceeds of this property to the exclusion of the cred-
itors of her husband.

There was some effort to prove that Mrs. Meyer had re-
ceived from a first husband’s estate a considerable amount 
of money, which Meyer, who was her second, had received 
and used for his own purposes; and that this use of it by 
him was the equitable basis of the settlement of $7000. The 
deed of settlement, however, did not allude to this as a con-
sideration, nor allude to it otherwise, and there was no suf-
ficient proof of the fact that when she married Meyer she 
had any property, or that afterw’ards she ever got any from 
any source independently of Meyer himself.

The District Court decreed in favor of the assignee, and 
the Circuit Court having affirmed that decree, the wife and 
her trustee took this appeal.

Messrs. K. Meyer, M. Blair, and F. A. Dick, for the appel-
lant; Mr. S. Knox, contra.

Mr. Justice DAVIS delivered the opinion of the court.
It is unnecessary to discuss the question whether the set-

tlement made, in view of actual separation, could be upheld 
or not in the condition of the husband’s affairs, because this 
case must turn on what occurred afterwards. AH the ele-
ments of value which entered into the composition of the 
first agreement ceased to exist when the parties became 
reconciled. The marital relations were resumed on the 
basis of mutual forgiveness for past misconduct, and the 

VOL. xx. 8
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wife became entitled to support from her husband and to 
dower in his estate. These rights of the wife had been re-
linquished in the first contract, and this relinquishment was 
the only consideration to support it. The withdrawal of the 
consideration left the notes without any element of value in 
them, and the execution of the new contract, followed by 
cohabitation, placed the parties exactly where they would 
have been if there had been no separation. The notes thus 
became a voluntary gift, and it can make no difference in 
their character that they are reserved as a separate estate to 
the wife. It is not a question in the case whether, as be-
tween the parties, they could not be enforced. The question 
is whether a husband, at the time largely indebted, can 
make a voluntary donation or even voluntary conveyance to 
his wife to the prejudice of his creditors. An attempt is 
made to show that Meyer received from his wife a consider-
able amount of money obtained by her from her first hus-
band’s estate, and that this formed part of the consideration 
of .the settlement when they separated; but there is no evi-
dence of any value to prove such a state of things. Besides, 
the articles of separation decide this point against the wife, 
as no notice is taken of it, and it is hardly possible, if the 
fact were as claimed, that on such an occasion it would not 
have been mentioned.

In this controversy, therefore, with creditors, the gift must 
be treated as purely voluntary; a gift being nothing more 
than the transfer of property without consideration.

We could not profitably add anything to what has been 
so well said by the district judge in his opinion in this case 
on the subject of the indebtedness and property of Meyer at 
the time of the settlement upon his wife. On a careful con-
sideration of the whole evidence we are satisfied that the 
value of the property was not materially different from the 
estimate he put upon it. If he erred at all in this estimate 
it was within a very narrow limit. The homestead on which 
the notes were secured was the only piece of real estate of 
any consequence owned by Meyer, and witnesses differed as 
to its value, but the opinion of one was sustained by what
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it brought at the sale, which was the criterion of value 
adopted by the District Court. In this he may have been 
mistaken, but if so, the mistake was within the limits of 
$2000, which the Circuit Court thought was about the worth 
of the property. Outside of the homestead the assets of 
Meyer were uncertain, but they did not exceed, if they 
equalled, the estimate of the District Court. The conclusion 
reached by that court, after going into particulars, was that 
the estate of Meyer could not have exceeded the sum of 
$16,132. Deducting from this the sum of $7000 paid, and 
agreed to be paid, to the wife, would leave $9132 to meet 
debts confessedly due, amounting to $9306.

Surely the voluntary provision for the wife, in such a con-
dition of things, is not sustainable against existing creditors. 
Nor can it be supported on the theory that the whole estate 
was worth a few thousand dollars more. Suppose it was, 
there would still be that extent of embarrassment, which 
would have a direct tendency to impair the rights of cred-
itors. In such a case a presumption of constructive fraud is 
created, no matter w’hat the motive which prompted the 
settlement. Meyer was not only largely indebted for a per-
son in his situation, but it is easy to see it would have been 
close work for his creditors to have made their debts, if they 
had tried to enforce their collection by judicial process, a 
surer way of ascertaining the real worth of the property than 
by the opinions of indifferent persons, as experience has 
proved that this kind of testimony is often unreliable on such 
a subject. The ancient rule, that a voluntary post-nuptial 
settlement can be avoided, if there was some indebtedness 
existing, has been relaxed, and the rule generally adopted in 
this country at the present time, will uphold it, if it be rea-
sonable, not disproportionate to the husband’s means, taking 
into view his debts and situation, and clear of any intent, 
actual or constructive, to defraud creditors.*

Testing this settlement by this rule, it must be taken to

See the note to Sexton v. Wheaton, 1 American Leading Cases, 5th edi-
tion, page 87, where the law on this subject is fully considered.
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be in bad faith towards existing creditors, as,' clearly, it was 
out of all proportion to the means of the husband, consider-
ing his state and condition, and seriously impairs his ability 
to respond to the demands of his creditors.

It is well settled, where a deed is set aside as void as to ex-
isting creditors, that all the creditors, prior and subsequent, 
share in the fund pro rata*

We have considered the contract in this case as if it were 
executed, because no point is made by the respondents that 
it is executory, and the case has been argued by both sides 
on the theory that the law applicable to an executed contract 
of this sort applied to the one in controversy. It may well 
be doubted whether in any case a mere promise by the hus-
band, without consideration, to pay money to the wife at a 
future time, can be enforced against the claims of creditors.

Decr ee  affirme d .

Pacifi c  Rail roa d Comp any  v . Magu ire .

1. The twelfth section of the act of the Missouri legislature, passed December 
25th, 1852, by which it was declared that—

“The Pacific Railroad shall be exempt from taxation until the same shall be 
completed, opened, and in operation, and shall declare a dividend, when the 
road-bed, buildings, machinery, engines, cars, and other property of such com-
pleted road, shall be subject to taxation at the actual cash value thereof:

“ Provided, That if said company shall fail, for the period of two years after 
said roads respectively shall be completed and put in operation, to declare a 
dividend, that then said company shall no longer be exempt from the payment 
of said tax—”
created a contract that, subject to the proviso, the railroad should not 
be taxed.

* Magawley’s Trust, 5 De Gex & Smales, 1; Richardson v. Smallwood, 
Jacob, 552-558} Savage v. Murphy, 84 New York, 508; Iley v. Niswanger, 
Harper’s Equity, 295; Robinson v. Stewart, 10 New York (6 Selden), 189; 
Thompson v. Dougherty, 12 Sergeant & Rawle, 448, 455, 458; Hoke ». 
Henderson, 3 Devereux, 12-14; Kissam v. Edmundson, 1 Iredell’s Equity, 
180; Sexton v. Wheaton, 1 American Leading Cases, 45; Norton v. Norton, 
5 Cushing, 529; O’Daniel ». Crawford, 4 Devereux, 197-204; Reade v. Liv-
ingston, 3 Johnson’s Chancery, 481-499; Townshend ».Windham, 2 Vesey, 
10; Jenkyn ».Vaughan, 3 Drewry, 419-424.
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2. The ordinance adopted as part of the State constitution, by the people of 
Missouri, July 4th, 1865, levying a tax on the gross receipts of the com-
pany, within two years after it was completed and put in operation, in 
order to pay débts of the State, contracted in order to help to build the 
road (and which the railroad company was, as between itself and the 
State, primarily bound to pay) impaired the obligation of the contract, 
and was void.

Error  to the Supreme Court of Missouri, the question 
involved having been the right of a tax-collector of the State 
of Missouri to levy a tax authorized by an ordinance of the 
State named, on the property of the Pacific Railroad Com-
pany, a corporation incorporated by the said State. The 
case was thus :

By an act of March 12th, 1849, the railroad company 
was incorporated, as already mentioned, with a capital of 
$10,000,000, for the purpose of building a railroad across 
the State, from the city of St. Louis, on thè eastern line of 
the State, to a point indicated in the western line. Authority 
was given to the counties through which it should pass to 
subscribe for the stock, and it wras invested also with the 
powers usually conferred upon such companies.

By an act passed February 22d, 1851, it was enacted that 
when a certain sum had been collected of the capital stock 
and expended in the survey and construction of the road, 

♦ the bonds of the State to the same amount should be lent to 
the road, and further loans were authorized, not to exceed 
$2,000,000. The loan was made a lien on the road, and the 
company was required to pay the principal and interest of 
the bonds.

By an act of December 25th, 1852, certain public lands 
were vested in the company, and the company were author-
ized to build a southwestern branch road to the western 
boundary of the State. Provision was made for the issue of 
an additional $1,000,000 of the bonds of the State, to be used 
in aid of the work proposed, with precaution that subscrip-
tions should have been made and should previously have 
been applied by the company to amounts stated, and that 
the bonds should not be sold at less than their par value,
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and that the road should be completed and put in operation 
within five years after the passage of the act. The companies 
were to pay the principal and interest of these bonds also, 
and the State had its lien.

The twelfth section contained the following provision :
“ The said Pacific Railroad and the said Southwestern Branch 

Railroad shall be exempt from taxation respectively until the 
same shall be completed, opened, and in operation, and shall 
declare a dividend, when the road-bed, buildings, machinery, 
engines, cars, and other property of such completed road, at 
the cash value thereof, shall be subject to taxation at the rate 
assessed by the State on other real and personal property of 
like value. . . . Provided, that if said company shall fail, for the 
period of two years after said roads respectively shall be com-
pleted and put in operation, to declare a dividend, then the said 
company shall no longer be exempt from the payment of said 
tax, nor from the forfeitures and penalties in this section im-
posed.”

This act and its grants were duly accepted by the com-
pany, in a mode which the act prescribed, in case the com-
pany desired to accept it.

This constituted one ground relied on, in connection with 
certain other matters, by the company. Now, as to another 
ground relied on by them, in connection with the same cer-
tain other matters, as ground independent of that already . 
stated.

With the outbreak of the rebellion, in 1861, both the rail-
road company and the State made default in the payment 
of the interest on the State bonds, and on the 10th of Feb-
ruary, 1864, the westernmost sixty-five miles of the road 
being yet unfinished, the legislature passed an act author-
izing the company to issue its bonds for $1,500,000 and to 
mortgage that unfinished part; the State agreeing to relin-
quish for this object and to this extent her first lien, and re-
taining only a second one.

The bonds when issued were to be delivered to a fund 
commissioner, created by the act, and to be sold by him,
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and the money arising from such sale was to be applied by 
him to the construction and equipment of the road. The 
act also required all the gross earnings of the road to be paid 
to said fund commissioner, and that he should, after paying 
the running expenses of the road and his salary, apply the 
residue, first to the extension and equipment of the road 
until it was completed, after reserving sufficient for the pay-
ment of the interest accruing semi-annually on the bonds 
sold; secondly, to the purchase or payment of the bonds; 
third, to the payment of the interest on certain other bonds 
authorized- by the act, which were never issued; fourth, to 
the payment of dividends on certain preferred stock, also 
authorized by the act, which was never issued; the surplus, 
if any, to the purchase of State bonds with the interest 
coupons.

This act was duly accepted by the company. The fund 
commissioner was appointed, the mortgage executed, the 
bonds issued by the company and sold by the fund com-
missioner, and the money arising from such sales and from 
the earnings of the road was applied by him in the manner 
provided in the act.

The fund commissioner continued in the discharge of 
the duties imposed by the act until October, 1868, when his 
office was abolished, the bonds being at that time still un-
paid.

On the 4th day of July, 1865, the present constitution of 
Missouri, together with an ordinance known as the Railroad 
Ordinance as a part thereof, went into effect. The pro-
visions of the ordinance are as follows:

* “Section  1. There shall be levied and collected from the Pa-
cific Railroad Company, the North Missouri Railroad Company, 
and the St. Louis and Iron Mountain Railroad Company, an 
annual tax of ten per centum of all their gross receipts for the 
transportation of freight and passengers (not including amounts 
received from and taxes paid to the United States), from the 1st 
of October, 1866, to the 1st of October, 1868, and fifteen per 
centum thereafter; which tax shall be assessed and collected in
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tbe county of St. Louis, in the same manner as other State taxes 
are assessed and collected, and shall be appropriated by the General 
Assembly to the payment of the principal and interest now due or 
hereafter to become due, upon the bonds of the State, and the bonds 
guaranteed by the State, issued to the aforesaid railroad companies.

“ The tax in this ordinance specified shall be collected from 
each company hereinbefore named only for the payment of the 
principal and interest on the bonds for the payment of which 
such company shall be liable; and whenever such bonds and 
interest shall have been fully paid, no further tax shall be col-
lected from such company, but nothing shall be received by the 
State in discharge of any amounts due upon said bonds except 
cash or other bonds or obligations of this State.

“Should either of said companies refuse or neglect to pay 
said tax, as herein required, and the interest or principal of any 
of said bonds, oi- any part thereof, remain due and unpaid, the 
General Assembly shall provide by law for the sale of the rail-
road and other property, and the franchises of the company that 
shall be thus in default, under the'lien reserved to the State, and 
shall appropriate the proceeds of such sale to the payment of 
the amount remaining due and unpaid from said company.”

At the time of the passage of this ordinance the road was 
under construction, and it was not completed and put in 
operation until the 1st of April, 1866. It was then com-
pleted and put in operation.

In pursuance of the ordinance above quoted, one Maguire, 
a collector of taxes for the State of Missouri, assessed a tax . 
against the company for the year beginning October 1st, 
1866, at 10 per cent, on $2,536,440, that being the gross 
earnings of the road for that year.

The tax was assessed in the same manner as other State 
taxes were assessed in said county, 10 per cent, as a tax 
under the ordinance just above recited, amounting to the sum 
of $253,644. No dividend had been declared or paid when the 
levy in question was made, and two years had not elapsed from the 
completion of the road.

The company refused to pay the tax and Maguire seized 
its property. The company sued him for a trespass. He 
justified under the ordinance.
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A case setting forth the facts above given was agreed on 
and stated, for the judgment of the court, and on it the com-
pany contended that the ordinance was unconstitutional so 
far as it affected them, because it was a law passed by the 
State “impairing the obligation of contracts,” and because 
it deprived the company of its property without due process 
of law.

It was agreed that if the court adjudged the ordinance in-
valid it should give judgment in favor of the company for 
six cents damages and costs, and if valid give judgment 
against it for costs only. The Supreme Court of Missouri 
adjudged the ordinance valid, and the company brought the 
case here.

Messrs. IP. Jf. Er arts, J. Baker, and J. B. Henderson, for 
the company, plaintiff in error, placed the case on the follow- • 
ing among other grounds:

1. That by the twelfth section of the act of December 
25th, 1852, the company was exempted from the payment of 
the tax in question.

2. That by the act of February 10th, 1864, the entire 
earnings ot the road were appropriated to other purposes, 
wholly inconsistent with the payment of the tax in question, 
and that they were actually paid to the agent of the State as 
therein required, and by him paid out under the authority 
Of the said act.

Messrs. Montgomery Blair and F. A. Dick, with whom was 
Mr. A. H. Buckner, contra, contended:

1. That the twelfth section of the act of 25th December, 
1852, referred to tax for general purposes, and applied only 
to tax on the corporate property, road-bed, machinery, build- 
mgs, &c.; and that the act would not prevent a tax on the 
franchise or on the earnings of the company.

2. That the ordinance did not impose a tax, since it merely 
applied the income of the company to the payment of debts 
which were alike debts of the State and of the company.
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Mr. Justice HUNT delivered the opinion of the court.
The first question is this: By the acts organizing this 

company, and by the acts loaning the credit of the State 
and the proceedings under the same, was an agreement cre-
ated on the part of the State tl^at the Pacific road should 
not be taxed until it was built and finished and had declared 
a dividend, and that for two years after it was finished it 
should be liable to taxation only in common with other 
property of the State and at the same rate ?

The right of taxation is a sovereign right, and presump-
tively belongs to the State in regard to every species of prop-
erty and to an unlimited extent. The right may be waived 
in particular instances, but this can only be done by a clear 
expression of the legislative will. The cases of Tomlinson n . 
Branch*  and Tomlinson v. Jessup,in this court, and many 
others referred to in those cases, show that when a contract 
of exemption from taxation is thus established it is binding 
upon the State, and the action of the State in the passage of 
laws violating its terms will not be sustained.^ The prin-
ciples of law are sufficiently settled. The real question arises 
upon their application to the facts of the case.

Upon the facts presented by the agreed case before us we 
are of the opinion—

1st. That the twelfth section of the act of 1852 created a 
contract between the State and the railroad company, by 
which the railroad was exempt from taxation until it was 
completed and put in operation, and until it should declare 
a dividend on its capital stock, not, however, extending 
longer than two years after its completion.

2d. That the ordinance of 1865, imposing a tax of ten per 
cent, upon its gross earnings before the road was completed 
and in operation, and had declared a dividend, was a viola-
tion of this contract; and that the levy for its enforcement 
was illegal.

We omit a reference to other questions which have been

* 15 Wallace, 469. t Ib- 454>
| Osborne v. Mobile, 16 Id. 481; Humphrey'«. Pegues, Ib. 247, where 

the cases are collected.
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argued and express no opinion upon them. We base our 
opinion upon the effect of the statutes already cited.

The authorities which have been referred to show that a 
State legislature may make a contract to exempt a corpora-
tion from taxation by which it will be bound.

That the facts recited constitute such an agreement we 
think sufficiently plain. The Pacific corporation was unable 
to raise funds for completing its road. To induce it to go 
on with its work and to induce individuals and counties to 
subscribe for what the legislature evidently deemed an en-
terprise of public benefit, it made loans of the credit of the 
State from time to time. To make the franchise still more 
valuable to the company, and to the end that individuals 
and counties should be induced to subscribe to the stock, 
the legislature added an exemption from taxation until the 
road should be completed and in operation, and should have 
declared a dividend. That the money value of this exemp-
tion was great is evident from the fact that the tax imposed 
for a single year, commencing October 1st, 1866, amounted 
to $253,644.

This transaction amounted to a contract between the State 
and the corporation that there should be no taxation of the 
company until the occurrence of the stipulated events.*  In 
delivering the opinion in The Wilmington Railroad v. Reid^ 
Mr. Justice Davis says : “ It has been so often decided by 
this court that a charter of incorporation granted by a State 
creates a contract between the State and the corporators, 
which the State cannot violate, that it would be a work of 
supererogation to repeat the reasons on which the argument 
is founded..........If the contract is plain and unambiguous,
and the meaning of the parties to it can be clearly ascer-
tained, it is the duty of the court to give effect to it the 
same as if it were a contract between private persons, with-
out regard to its supposed injurious effects upon the public 
interests.”

* Humphrey ®. Pegues, 16 Wallace, 244; Wilmington Railroad v. Reid, 
13 Id. 264.

t 13 Wallace, 266.
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The statute of 1852 provided for an exemption from taxa-
tion of the “Pacific Railroad,” its bed, and of its “build-
ings, machinery, engines, cars, and other property.” The 
tax imposed by the ordinance of 1865 was an “annual tax 
of ten per centum of all their gross receipts for the trans-
portation of freight and passengers.” It was directed “ to 
be levied and collected from the Pacific Railroad.” In The 
Wilmington Railroad v. Reid*  it was held that a statute ex-
empting all the property of a railroad company from taxa-
tion exempts not only the rolling stock and real estate owned 
by it and required by the company for the successful prose-
cution of its business, but its franchise also. In the case 
before us the road-bed, buildings, machinery, cars, and 
other property not only, but the “Pacific Railroad” is de-
clared to be exempt from taxation. We cannot doubt that 
a contract not to tax a railroad company or its property is 
broken by the levy of a tax upon its gross receipts for the 
transportation of freight and passengers.

A suggestion is made that the imposition in question is 
not a tax, for the reason that the ordinance imposing it pro-
vides that the same shall be appropriated by the General 
Assembly in payment of the principal and interest due and 
to become due upon the bonds issued to the company by 
the State. The purpose to which the State shall apply the 
proceeds of a tax is not material so long as it is a public 
purpose, and that the payment of the debts of a State is a 
public purpose does not admit of doubt. It is called a tax 
both in the agreed statement of facts before us and in the 
ordinance imposing it. Thus, “there shall be levied and 
collected an annual tax of ten per centum of all their gross 
receipts,” &c., “ which tax shall be assessed and collected in 
the county of St. Louis in the same manner as other State 
taxes are assessed and collected.” “ The tax in this ordi-
nance specified shall be collected from each company,” &c. 
. . . “Should either of said companies refuse or neglect to 
pay said tax as herein required,” &c. A tax upon receipts

* 13 Wallace, 264.
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is one of the recognized modes of taxing corporations, as 
well under State laws as under the laws of the General Gov-
ernment.

The ordinance of 1852 was either the imposition of a tax 
or it was an act of high-handed violence, a forcible seizure 
of private property, without law or authority, an act which, 
if committed by an individual, would amount to robbery. 
The case before us will justify no such imputation upon the 
State of .Missouri.

The result of these views is the.re ve rsa l  of  the  jud g -
ment  below, and in accordance with the stipulation in the 
record, judgment is ordered in favor of the plaintiff in error 
for six cents damages and for costs, and the case is remanded, 
with directions that a judgment be entered accordingly.

The CHIEF JUSTICE: I concur in the judgment of the 
court which has just been announced, but not for the reasons 
assigned. If the assessment complained of is a tax, then I 
agree with the majority of the court in the opinion that it is 
a violation of the twelfth section of the act of December 25th, 
1852, and void. I think, however, it is not a tax, but an 
exaction of the payment of the debt due from the railroad 
company to the State, and as such inconsistent with the pro-
visions of the act of February 10th, 1864, which, upon its 
acceptance by the company, became a contract between the 
parties and binding upon each.

Justices CLIFFORD and MILLER dissented from the 
opinion of the court, because the act of the legislature re-
erred to did not, in their judgment, exempt the company 

from the tax imposed by the ordinance.

Mr. Justice STRONG did not sit in the case.
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North  Miss ou ri  Rail roa d Comp an y  v . Mag uire .

1. A contract by a State to give up its power to tax any property within it,
can be made only by words which show clearly and unequivocally an 
intention to make such a contract.

2. .The act of the legislature of Missouri of February 16th, 1865, to pro-
vide for the completion of the North Missouri Railroad, does not so 
show an intention of the State to give up its power to tax the property 
of the corporation owning that railroad.

3. The ordinance of the 8th of April, 1865, adopted by the people of Mis-
souri, as part of the constitution of the State established on that day, 
was, as respected the North Missouri Railroad Company, a true exercise 
of the taxing power of the State, and not a mere change of the order 
of disbursing the receipts of the earnings of the company as prescribed 
by the act of legislature above named.

Error  to the Supreme Court of Missouri, the case being 
thus:

The North Missouri Railroad Company was incorporated 
by act of the legislature of Missouri, March 3d, 1851. By 
an act of January 7th, 1853, its charter was thus amended:

“ The capital stock, together with all machines, wagons, cars, 
engines, or carriages belonging to the company, together with 
all their works or other property, and all profits which shall 
arise from the same, shall be vested in the respective shareholders 
of the company forever, in proportion to their respective shares, 
and the same shall be deemed personal estate, and shall be 
exempt from any public charge or tax whatsoever for the period 
of five years from and after the passage of this act.”•

Under the provisions of several acts of the State legisla-
ture between the date of its incorporation and the year 
1857, the State issued its own bonds for the benefit of the 
road, reserving a mortgage on the road to secure their pay-
ment. As between the State and the company the latter 
was bound to pay the bonds and interest on them, and it was 
provided that, in case the company made default, the gov-
ernor should foreclose the mortgage.

About the year 1860 the company did make default in the 
payment of the interest on the bonds, and had paid no part
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of either interest or the principal since. No sale, however, 
was made of the road, and on,the 29th of March, 1863, 
the legislature passed an act forbidding the governor to 
make a sale until he should be required by it to do so.

By an act of February 16th, 1865, meant to provide for 
the completion of the road, the company was authorized to 
issue $6,000,000 of its mortgage bonds, which should have 
priority over the mortgage of this State; and this to the 
extent named, and no farther, was by the act made a second 
lien. The act provided for the appointment of a fund 
commissioner for the railroad company. It then proceeded :

“Secti on  5. And the said railroad company shall pay over 
to the said fund commissioner all the gross earnings and daily 
receipts of said corporation, which shall be kept in deposit in 
the bank, subject to the daily draft of said fund commissioner, 
as the same may be required by said corporation for actual dis-
bursement in operating said railroad, and in carrying on the 
ordinary business of said corporation, and for the other purposes 
hereinafter provided ; and upon the failure of said company to 
pay said money to said fund commissioner, as herein provided, 
the said company shall forfeit and pay to the State of Missouri, 
for each and every such neglect or refusal, the sum of $10,000.

“Secti on  6. The said commissioner shall pay over to the 
said corporation, from time to time, out of the funds coming 
into his hands as aforesaid, the amounts required for purposes 
of construction and equipment of said railroad, upon vouchers 
of the chief engineer, and upon the vouchers of the treasurer 
thereof, he shall pay the amounts required for operating said 
railroad and carrying on the ordinary business of said corpora-
tion; and he shall pay and disburse the funds in the following 
order of priority, to wit :

“ First. To the said corporation the amounts required, from 
day to day, for the actual current expenditures in operating 
said railroad and carrying on the ordinary business of said cor-
poration, including all sums that may be necessary for keeping 
said railroad in a good state of repair, and all sums that may 
be necessary, from time to time, for such additions to the rolling 
stock, buildings, and appurtenances of said road, as may be re-
quired to enable said corporation to accommodate and transact 
the business of their said railroad; and,
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“ Second, the amount of his salary as fund commissioner, in 
monthly instalments; and,

“ Third, the interest upon said mortgage bonds, as the same 
shall fall due; and,

tl Fourth, the cost of construction and equipment of said rail-
road as aforesaid; and,

“Fifth, the accruing dividends on preferred stock, not exceed-
ing six per cent, per annum thereon, in accordance with the 
provisions of this act in relation thereto; and,

“ Sixth, the interest due on the outstanding bonds of the State 
of Missouri heretofore loaned to said corporation ; and,

“ Lastly, the surplus remaining shall be applied to the pay-
ment of the principal of said first mortgage bonds until the 
same shall be fully paid off, or, if more of said bonds shall have 
become due, then to the payment of the principal of the said 
bonds of the State of Missouri if any still outstanding; and the 
balance shall be paid to the North Missouri Railroad Company, 
and the said office of fund commissioner shall then cease and be 
vacated.

“ Sectio n  9. The holders of the bonds of the State of Mis-
souri, heretofore issued to the North Missouri Railroad Com-
pany, are hereby authorized to convert the same, with interest 
accrued thereon, into preferred stock of the North Missouri 
Railroad Company, and the holders thereof shall be entitled to 
receive a special dividend thereon, not exceeding the rate of six 
per cent, per annum, in the manner and in the order of priority 
above herein provided.”

The thirteenth section provided for an acceptance of this 
act by the stockholders, and enacted that in the event of 
its being so accepted,

“ It shall be and become of full force and binding effect upon the 
said corporation and the State of Missouri.”

The act was accepted in due form by the stockholders.
On the 8th of April, 1865, a convention of the people of 

Missouri adopted “An ordinance for the payment of State 
and railroad indebtedness.” This ordinance levied on the 
railroad company an annual tax of ten per centum of all its 
gross receipts for the transportation of freight and passen-
gers, and directed that it should be appropriated by the 
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General Assembly to the payment of the principal and in-
terest now due, or hereafter to become due, upon the bonds 
of the State, and the bonds guaranteed by the State, issued 
to the company.

The provisions of the ordinance will be seen more fully 
on pages 39-40, supra, beginning near the bottom of the 
former page, at the place marked with a *.

Under this ordinance, the assessor of St. Louis County 
assessed $68,257 (being ten per cent.) upon the gross receipts 
of the company from October 1st, 1866, to October 1st, 
1867, and delivered the same to one Maguire, collector of 
taxes, who, on the company’s refusal to pay the bill, levied 
upon its engines, cars, &c. The company thereupon sued 
him in trespass in one of the State courts, where a case was 
stated for the judgment of the court, and by which it was 
agreed that if the court should be of opinion that the ordi-
nance referred to was unconstitutional, there should be 
judgment for the company for costs and nominal damages; 
and if of the opinion that it was constitutional, judgment 
for Maguire for costs.

The Supreme Court of Missouri, where the case finally 
got—referring among other clauses of the act of 1865, to 
that which provided for the payment in the first place-of 
the “amounts required from day to day, for the actual cur-
rent expenditures for carrying on the ordinary business of 
the corporation”—within which it considered the payment 
of taxes to fall—rendered judgment for Maguire, and the 
company brought the case here.

One Jessup, who claimed the whole road under a sale, also 
stood in some way on the record as a plaintiff in error.

J/r. J. C. Orrick, for the plaintiff in error:
I. The act of February "Ifoth, 1865, is a contract between the 

company and the State.
The act itself declares that if accepted by the stockholders 

it shall become of full force and binding effect upon the 
said corporation and the State of Missouri. The act was 
accepted by the stockholders.

VOL. XX. 4
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In addition, its provisions contain all the elements of a 
contract. The railroad company was a corporation, vested 
with certain franchises under a charter from the State, and 
the act of 1865 gives certain other franchises, and imposes 
certain restrictions, which required the assent of the corpo-
ration to make them valid, and1 the contract was: That the 
State would release its lien to a certain extent; authorize 
the company to issue $6,000,000 of first mortgage bonds, 
and grant other privileges to the company, in consideration 
that the State, through an officer of its own, should be per-
mitted to take charge of all the funds and earnings of the 
company, coining from whatever source, and disburse them 
in a particular way, and for certain objects specified in the 
act, amongst which was the payment of these very bonds 
for which the State was liable, and the accrued interest 
thereon which the State had paid, and which had thus be-
come a debt due by the company to the State.

An important provision of the contract was that the in-
terest on the $6,000,000 of bonds and the dividends on the 
preferred stock should be paid before the interest or princi-
pal of the State bonds. The ordinance is a violation ot this 
contract.

The ordinance, disregarding the obligation of the State 
to pay, through its fund commissioner, out of the “gross 
earnings and daily receipts of the corporation” what might be 
necessary to keep the road in a good state of repair, and 
what might be necessary for such additions to the rolling 
stock, buildings, and appurtenances of the road, as may oe 
required to enable thé corporation to accommodate and 
transact the business of the road, the amount of salary to 
the fund commissioner, the interest on the first mortgage 
bonds as the same fell due, the cost of construction and 
equipment, the dividends on preferred stock, the principal 
of the first mortgage bonds, to all of which the gross earn-
ings were pledged before the principal of the State bon s 
could be paid ; provides for the levy of an assessment of ten 
per cent, of all gross receipts for transportation of freight 
and passengers for two years, and fifteen per cent, thereafter
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for the payment of the principal and interest of these bonds until 
they shall be fully paid.

Thus it will be seen that the contract is impaired in an 
important particular.

II. 77*e  questions then left for consideration are:
First. Whether the assessment of ten per cent, on the 

gross earnings of the road, provided for by the ordinance 
of the convention, is a tax?

Second. Whether, if it be considered a tax, there is any-
thing in the act of 1865 manifesting an intention on the 
part of the State to abandon the right of taxation ?

As to the first point it appears by the provisions of the 
ordinance that there was an existing debt due by the com-
pany to the State for interest paid, and that there were 
bonds of the State outstanding for the payment of which 
the company might become liable to the State. The ten 
per cent, is to be applied to the payment of this interest and 
these bonds, and to this purpose only. The amount collected 
is to be appropriated by the General Assembly, not to the 
general purposes of the State, but to the payment of a debt 
already accrued,—the principal and interest of these bonds. 
And when the bonds and interest shall have been fully paid 
the assessment and collection of the money is to cease. 
And if the company should fail to pay the ten per cent., the 
road and other property and the franchises of the company 
are to be sold, and the proceeds of the sale are to be applied 
to the payment of the bonds and the debt, notwithstanding 
the fact that the State has agreed that they should be paid 
in another way. In other words, the State says to the rail-
road company, “You owe a debt, and are likely to owe us 
more on bonds for which we are liable and which we may 
have to pay. You must discharge that debt and liability by 
turning over ten per cent, of your gross receipts until we 
are satisfied that the debt is paid, and if you do not we will 
sell your franchise and all your property.” What is this 
but resuming the position of first mortgagee ? The ordi-
nance goes farther. It not only makes the State a first
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mortgagee, in violation of the provisions of the act of 1865, 
but it changes the mode and time of payment. Can this be 
considered a tax ? Has it any of the elements of a tax?

Taxes are burdens imposed upon persons or property to 
raise money for public purposes. The money here raised is 
to be applied to the payment of a particular debt. The 
road had already been placed, by the act of 1865, in the 
hands of a receiver or fund commissioner, and the company 
was required to pay all the gross earnings and daily receipts 
into his hands under penalty of $10,000 for each instance 
of neglect to do so.

Calling a thing a tax does not make it a tax; and, as is 
observed by Cooley in his excellent work on Constitutional 
Limitations,*  “It may happen that an oppressive burden 
imposed by the government when it comes to be carefully 
scrutinized, will prove, instead of a tax, to be an unlawful 
confiscation of property unwarranted by any principle of 
con stitutional go ven i men t. ”

As to the second point. The act of 1865 made a com-
plete disposition of all the funds of the company, from 
whatever source coming. The company as a corporation 
owned nothing but its road and the property and appliances 
with which to work it, and everything derived from this 
source was by the act appropriated. Moreover who was to 
pay the taxes? Not the company; for, under heavy penalty, 
it was to pay all to the fund commissioner. Not the fund 
commissioner; for he is directed specifically to pay out all 
the money7 in a particular way. How the payment of taxes 
is any part of the ordinary business of the company as the 
Supreme Court of Missouri argues, it is difficult to under-
stand; but if so, this could not be done by the corporation. 
The fund commissioner, who was an officer of the State, 
has control of the funds, and if authority was given to any 
one to pay the taxes as a part of the expenses of running 
the road, it was given to him and not to the company.

Indeed, since the passage of the amended charter of 
January 7th, 1853, the company as a corporation has not been

* Page 486.
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taxed either upon its capital stock or any of its property. 
By the sixth section of that charter, “ the capital stock, to-
gether with all the machines, wagons, cars, engines or car-
riages belonging to the company, together with all their 
works and other property, and all profits which should arise 
from the same,” were vested in the shareholders forever as 
their personal estate, and as such was exempt from any 
charge or tax whatsoever for the term of five years. After 
the expiration of that term the shares were taxable to the 
individual shareholders, nor was it pretended that any of 
the property was taxable to the company up to and at the 
time, of the passage of the act of 1865. This was so well 
understood that there was no necessity of saying anything 
on the subject of taxation in the act of 1865. That provi-
sion of the charter was unchanged by the act of 1865; it 
was the mode of taxation agreed upon by the State and the 
corporation. It was left as it was, and to suppose that the 
State meant, that after the passage of the act of 1865, the 
corporation should be taxed upon its property or income is 
to suppose that it should be subjected to a double taxation, 
because, by the sixth section of the charter all the property 
and the profits which should arise from the same were vested 
in the stockholders as their personal property, and as such 
subject to taxation against them after the expiration of the 
five years; and if it were taxed again to the corporation it 
would be double taxation, a thing which the courts will 
never presume that the legislature intended to do. We do 
not pretend that there was anything that exempted the 
shares of stock from taxation; and as the laws of Missouri 
stood then, and as they stand now, and as they were at the 
time of the adoption of the convention ordinance, the 
shares of stock in this corporation were taxable. The ordi-
nance made no change in this respect. • The ten per cent, 
on gioss receipts was in addition to the tax on shares, but 
we do assert that it was the manifest intention of the legis- 
ature to exempt the corporation from any tax on its prop-
erty or its capital.

Messrs. Montgomery Blair and F. A. Dick, contra.
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Mr. Justice CLIFFORD delivered the opinion of the court.
Much discussion of the evidence in the case will be un-

necessary, as the principal facts are embodied in an agreed 
statement, which is made a part of the record.

By the agreed statement it appears that the plaintiff com-
pany is a corporation established by the laws of the State, and 
that the other plaintiff claims to be the legal owner of all the 
property lately owned by the corporation. Said company 
was incorporated on the third of March, 1851, with a capital 
stock of six millions of dollars divided into shares of one 
hundred, dollars each.

Pecuniary aid in large amounts was furnished to the com-
pany by the State, as appears from several legislative acts. 
Such aid was gran ted by the act of the twenty-thi rd of Decem-
ber, 1851, in terms as follows: that when evidence is pro-
duced satisfactory to the governor that the company has 
collected fifty thousand dollars on their capital stock, and that 
they have expended the same in the survey, location, and 
construction of the railroad, the governor shall cause to be 
issued and delivered to the company special bonds of the 
State to the same amount, as a loan of public credit, bear-
ing interest and payable as therein provided. Provision is 
also made in the same section that upon like proof that the 
company have expended the whole of the sum realized from 
those bonds, and that they have also expended a further sum 
of the same amount of their own moneys, that the governor 
shall in like manner cause to be issued and delivered to the 
company further like bonds for the same amount, and so on 
in like manner as often as the company shall, from time to 
time, furnish like evidence that they have expended from 
their own moneys further sums, of not less than fifty thou-
sand dollars, for the construction of the railroad, and that 
they have expended for the purpose the whole of the pro-
ceeds of the bonds previously issued by the State, the gov-
ernor shall cause to be issued and delivered to the company 
further like bonds in instalments of the same amount, not 
exceeding in all the sum of two millions of dollars.

Bonds of the kind were forbidden to be delivered until
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the acceptance thereof should be signified to the secretary 
of state by the filing in his office of a certificate of such 
acceptance under the corporate seal of the company with 
the signature of the president, and the provision was that 
the certificate of acceptance so executed and filed should be 
recorded in the office of the secretary of state, and that it 
shall become and be, according to all ihtents and purposes, 
a mortgage of said road and every part and section thereof, 
and its appurtenances, to the people of the State, for secur-
ing the payment of the principal and interest of the sums 
of money for which such bonds shall from time to time be 
issued and accepted.

Legislative aid was also furnished in like form to certain 
other railroad companies of the State to expedite their con-
struction and the completion of the same, amounting in the 
whole to the sum of nine millions of dollars, including the 
amount furnished to the plaintiff company, all of which was 
secured as a first lien on the respective railroads in like 
manner.

None of the companies, however, were able to complete 
their railroads without further aid from the State, and on 
the tenth of December, 1855, the legislature, by an act en-
titled “An act to secure the completion of certain railroads 
in the State,” enacted that it shall be the duty of the gov-
ernor, upon the application of any of said companies, with 
the proof of the investment of any sum in the actual con-
struction and equipment of the trunk line of the railroad, 
fiom sources other than the proceeds of the bonds of the 
State, and not secured upon the road by a lien prior to that 
of the State, and verified as therein required, to sign and 
deliver to such company an amount in the bonds of the State 
equal to twice the amount so proven to have been invested in 
the construction and equipment of the said railroad since the 
last application and issue of- bonds to §uch company, and 
successively from time to time, upon the application for 

onds and proof of such investment, the governor shall 
issue and deliver, in like manner, bonds to such company 
until the aggregate amount to the plaintiff company shall be
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two millions of dollars, one million of which shall be exclu-
sively applied to the construction of a portion of said road 
therein described; and it is made the duty of the governor 
to expend the other million of dollars for the purchase of 
the railroad iron necessary to lay the track of said road, 
from one described point to another, and to purchase the 
rolling stock for the same, and the provision is that the said 
iron and rollingstock so purchased shall belong to the State 
until placed upon the track for use, after which time the 
State shall have a first lien on said iron and rolling stock, 
together with all the road and its equipments, constructed 
and to be constructed, for the security of the payment of 
the principal and interest of said bonds, and all bonds issued 
or that may be issued to said company under this or any 
former act of the legislature granting the credit of the State 
to the company.

Power is also reserved to the State to enforce the lien on 
the railroad for the failure on its part to pay punctually prin-
cipal and interest on the bonds issued for its benefit, as 
herein and heretofore provided for in such cases; and the 
company shall pay at the times herein specified, “to the 
treasurer of the State one and a quarter per cent., in addi-
tion, in each year, on each thirty-year bond, and two and a 
half per cent, in each year on each twenty-year bond so sold 
or hypothecated, to be invested at not less than seven per 
cent, interest, in such securities as.are provided in the act. ’

By the same section it is also provided, that from the net 
profits arising from the road after the same shall be com-
pleted and in operation, a sum equal to not less than ten per 
cent, per annum upon the net earnings of the railroad shall 
be paid by the company to the treasurer of the State as a 
sinking fund, for the purpose of paying at maturity the 
bonds of the State so issued and to be issued to the company.

Special provision is also made that the treasurer of the 
company and the treasurer of the State shall be the com-
missioners of the sinking fund, and that it shall be the duty 
of the company to pay or remit the semi-yearly interest to 
the designated place, as therein provided, and in case the
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company shall fail to pay such interest or to remit the amount 
to the designated place, it is made the duty of the treasurer 
of the State to supply the amount and remit the same, in 
which event he is required to refund the amount from the 
sinking fund and charge the same to the defaulting com-
pany. In that event the provision is that the defaulting 
company shall not draw any further State bonds. Moneys, 
funds, and securities belonging to the sinking fund are de-
clared to be subject to the control, care, and management 
of the fund commissioners, and the provision is that from 
time to time they may invest the same in the bonds of the 
State under the conditions therein provided.

All funds derived from the sale of State bonds were ex-
pended, but still the railroad was not completed, and on the 
third of March, 1857, the legislature made a further loan of 
credit to the company of one and a half millions of dollars, 
to he issued in bonds and to be expended upon the railroad 
south of the junction therein described, which bonds were 
to be issued in instalments of two hundred thousand dol-
lars, upon proof furnished to the governor of the expendi-
ture for the.same purpose of a sum equal to their par value 
in the construction of the railroad, and the company was 
authorized by the same act to establish and keep a ferry 
across the Missouri River, where its road strikes the same, 
for all purposes connected with the company, and for general 
purposes, by paying the usual license-tax provided bylaw 
in such cases.

Bonds could not be lawfully issued under that act until 
the company accepted the act, and it was provided that the 
failure to pay any part of the principal or interest of the 
bonds should be a forfeiture of all right in such company to 
demand or receive any further issue of bonds, and in that 
event it was made the duty of the governor to foreclose the 
mortgage of the State and to*  enforce her lien on the prop-
erty of the company.

Before the year expired, to wit, on the nineteenth of No-
vember following, the legislature authorized the governor to 
issue to the plaintiff company a further amount of two hun-
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dred and fifty thousand dollars in the bonds of the State, to 
complete a. described portion of the road, and the same act 
provided that the act should not be construed to release the 
railroad from any penalty or forfeiture to which the com-
pany may be liable under such prior laws.

Authority was conferred upon the company by the act of 
the sixteenth of February, 1865, to issue their own bonds to 
the amount of six millions of dollars, and to secure the same 
by a first mortgage of their railroad and appurtenances, as 
more fully set forth in the act. Such bonds were to be 
issued in three classes and were to be applied as therein 
provided, and to facilitate the sale of the bonds the State 
relinquished her first lien and mortgage upon the main line 
of the railroad, retaining only a second lien and mortgage 
thereon until the principal and interest of said bonds are 
paid in full. By the same act the legislature created a fund 
commissioner, and enacted that whenever any portion of 
said bonds shall be issued that they shall be placed in the 
hands of the fund commissioner to be negotiated, and the 
proceeds paid over to the corporation for the purposes and 
under the regulations and restrictions provided in the same 
act, but the act was not to be operative unless accepted by 
the company in the mode therein provided. Prior incon-
sistent provisions in relation to the plaintiff company were 
repealed by the twelfth section of the act, and the provision 
is that the work on the west branch should not be expedited 
to the exclusion of the construction of the main line of the 
railroad.

Those several acts were duly accepted by the company 
and were in force on the eighth of April following. In-
terest was paid by the company on the bonds issued until 
the year 1860, when the company made default, and such 
interest has never been paid. On the said eighth of April 
the people of the State adopted an ordinance as a part 
of their constitution, which provides to the effect that an 
annual tax of ten per centum of all their gross receipts, with 
an immaterial exception, shall be levied and collected of the 
company and two other companies therein named, for the
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period of two years, as therein described, and fifteen per 
centum thereafter, which tax shall be assessed and collected 
in the county of St. Louis in the same manner as other State 
taxes are assessed and collected, and shall be appropriated 
by the legislature to the payment of the principal and inter-
est now due or hereafter to become due upon the bonds of 
the State issued to the company.

Such receipts for the transportation of freight and passen-
gers for the first of the two years, not including any sum 
received from the excepted source, amounted to six hundred 
and eighty-two thousand five hundred and seventy dollars, 
and the agreed statement shows that a tax of ten per cent., 
amounting to sixty-eight thousand two hundred and fifty-
seven dollars, was assessed in the proper county on the gross 
receipts of the railroad for that year, under the provisions 
of the said ordinance. None of the principal of the bonds 
was due at the time the tax was assessed, but the interest on 
the same, to an amount greater than the amount of the tax, 
was due at that time.

Payment of the tax being refused the defendant, as the 
collector, seized the property of the company to satisfy the 
same, and the plaintiffs here brought an action of trespass 
against the collector to test the validity of the tax, in the 
State Circuit Court for the county where the tax was as-
sessed. Service was made and the defendant appeared, 
when the parties waived a jury and submitted the ease to 
the court upon an agreed statement of facts. Hearing was 
had and the court rendered judgment for the plaintiffs and 
the defendant excepted and appealed to the Supreme Court 
of the State, where the judgment of the State Circuit Court 
was reversed and a judgment rendered for the defendant. 
Whereupon the plaintiffs sued out a writ of error and re-
moved the cause into this court.

Corporate powers were conferred upon the company by 
the act of the third of March, 1851, but the act of incorpora-
tion contains no provision whatever exempting the property 
of the company from taxation. Three years later the charter 
was amended, and the sixth section of the amendatory act
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provided that the capital stock, with all machines, wagons, 
cars, engines, or carriages belonging to the company, with 
all their works or other property, and all profits which shall 
arise from the same, shall be vested in the shareholders in 
proportion to their shares, and that the same shall be deemed 
personal estate and shall be exempt from any public charge 
or tax whatsoever for the period of five years from and after 
the passage of the act, which period has long since elapsed.

Attempt is made in argument to show that an exemption 
from taxation may be implied from some of the provisions 
of the act to provide for the completion of the railroad and 
its west branch. Based solely on that theory the error 
assigned is that the ordinance of the State imposing the tax 
is in violation of that provision of the Constitution which 
prohibits the States from passing any law impairing the ob-
ligation of contracts. Pursuant to that theory the plaintiffs 
contend that the legislative act to complete the railroad en-
acted a mode of making payments by the company to the 
State, which, when the act was accepted by the company, 
became a binding contract between the parties, within the 
protection of that provision of the Constitution, and that as 
such it could not be rescinded by any subsequent legislation, 
and that the ordinance does impair the obligation of that 
contract by providing another and a different mode of en-
forcing the payments without the consent of the company.

Serious difficulty would arise in sustaining the judgment 
of the State court if the view assumed in the proposition 
was correct, that the ordinance was a mere change of the 
order of disbursing the receipts and earnings of the company, 
instead of being what it purports to be on its face, an ex-
pression of the sovereign will of the people of the State 
levying taxes to pay and discharge the indebtedness of the 
State.

Power to tax is granted for the benefit of the whole people, 
and none have any right to complain if the power is fairly 
exercised and the proceeds are properly applied to discharge 
the obligations for which the taxes were imposed. Such a
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power resides in the State government as a part of itself, 
and need not be reserved when property of any description 
is^granted to individuals or corporate bodies.*

Unless exempted in terms which amount to a contract not 
to tax, the property, privileges, and franchises of a corpora-
tion are as much the legitimate subjects of taxation as any 
other property of the citizens which is within the sovereign 
power of the State. Repeated decisions of this court have 
held, in respect to such corporations, that the taxing power 
of the State is never presumed to be relinquished, and con-
sequently that it exists unless the intention to relinquish it 
is declared in clear and unambiguous terms.f

Express exemption is not pretended, nor does the act to 
provide for the completion of the railroad contain any pro-
vision which, when properly construed, affords any support 
to the proposition that any such contract exists between the 
company and the State, either express or implied, even if it 
could be admitted that mere implication is sufficient, which 
may well be questioned, as the current of the decisions of 
this court warrant the conclusion that if such an exemption 
be claimed it must be made to appear in clear, explicit, and 
unequivocal terms.

Authorities from numerous sources are cited by the plain-
tiffs, but none of them show that a lawful tax on a new sub-
ject, or an increased tax on an old one, interferes with a 
contract or impairs its obligation, within the meaning of the 
Constitution, even though such taxation may affect particu-
lar contracts, as it may increase the debt of one person and 
lessen the security of another, or may impose additional bur-
dens upon one class and release the burdens of another, still 
the tax must be paid unless prohibited by the Constitution, 
nor can it be said that it impairs the obligation of any exist-
ing contract in its true legal sense.J

* Cooley on Constitutional Limitations, 127-280.
t Society for Savings v-. Coite, 6 Wallace, 606; Philadelphia and Wil- 

nm^on Railroad Co- v- Maryland, 10 Howard, 393j Providence Bank v.
1 hngs, 4 Peters, 561; Jefferson Bank v. Skelly, 1 Blaek, 436; Ohio Life 

Insurance and Trust Co. v. Debolt, 16 Howard, 416.
t Blackwell on Tax Titles (2d ed.), 408.
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Properties of every kind over which the sovereign power 
of a State extends are objects of taxation outside of the 
means and instruments of the Federal government.*

Unrestricted by constitutional limitations the only restraint 
upon the taxing power of the States is the responsibility of 
those in whom the power is lodged, and the power of appro-
priation of the proceeds, when not so restrained, is equally 
unlimited.f

Questions not involved in the assignment of errors will 
not be examined, nor is it necessary, as all agree that the 
main question in the case is whether the ordinance impairs 
the obligation of any contract made and concluded between 
the State and the company before the ordinance was adopted.

Unless the power of the State to tax the company was sur-
rendered by the antecedent act to provide for the completion 
of the railroad, it must be conceded that the power exists, 
as it is plain that none of the other acts referred to afford 
any support whatever to such a proposition.

Five years before that act was passed the company made 
default in the payment of the interest falling due on the 
bonds which the State issued for their benefit, and by that 
act the legislature postponed and released the lien of the 
State, which was a first lien on all their property to the 
amount of four millions three hundred and fifty thousand 
dollars, and accepted in its stead a second lien upon the same 
property, in order that the company might issue six millions 
of dollars of bonds of their own and be able to secure their 
payment, principal and interest, by a first mortgage upon 
the same property, to complete the main line of the road 
and its west branch and the bridge therein described.

Moneys belonging to the company from that time were 
to be placed in the hands of the fund commissioner created 
by the act, and were to be disbursed by him as follows: (1.) 
Amounts required for the actual current expenditures in 
operating the railroad and carrying on the ordinary business

* Hamilton Co. v. Massachusetts, 6 Wallace, 639.
t Griffin v. The Mayor, 4 Comstock, 419; Crowell v. Lawrence, 41 ew 

York, 141.



Oct. 1873.] North  Miss ouri  Rail roa d  v . Magui re . 63

Opinion of the court.

of the corporation, including all -sums that may be necessary 
for keeping the same in a good state of repair, and for such 
additions to the rolling stock, &c., as may be required to en-
able the company to transact the business of the railroad. 
(2.) Amounts sufficient to pay the salary of the fund com-
missioner. (3.) Amounts sufficient to pay the interest upon 
said first mortgage bonds, as the same shall fall due. (4.) 
Amounts necessary to pay the cost of the construction and 
equipment of the railroad. (5.) Amounts sufficient to pay 
accruing dividends on, preferred stock, not exceeding six 
per cent, per annum thereon, as provided in the act. (6.) 
Amounts sufficient to pay the interest due on the outstand-
ing bonds of the State previously loaned to the company. 
(Lastly.) He shall disburse the surplus to the payment of 
the principal of said first-mortgage bonds until the same 
shall be fully paid off, or if none of such bonds shall have 
become due, then to the payment of the principal of the 
bonds of the State, if any are still outstanding, and the bal-
ance shall be paid over to the company.

Further examination of those provisions is certainly un-
necessary, as it is too plain for argument that they do not 
afford the slightest support to the views of the plaintiffs. 
On the contrary, they are entirely silent upon the subject of 
taxation, and fully justify the remarks of the State court 
when they say that the subject of taxation forms no part of 
the contract contained in the act under consideration.*

Nothing is said about taxation, and it does not seem to 
have entered into the contract between the parties, but was 
obviously left where the law had placed it before the act was 
passed, nor was any provision made for the payment of taxes 
unless it*  may be held that the disbursements for that pur-
pose may fairly be included in such as are required to pay 
the current expenditures in carrying on the ordinary busi-
ness of the corporation.f

Reference is also made to some other sections of the act

* City of St. Louis ». Insurance and Trust Co., 47 Missouri, 155.
f Railroad Company». Maguire, 49 Missouri, 490: Pacific Railroad ». 

Maguire, 51 Id. 142.
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as supporting the proposition submitted by the plaintiffs, but 
it is so obvious that they cannot be so regarded without de-
parting from the established rules of law applicable in such 
cases, that it is not necessary to pursue the discussion.

Like controversy exists between the State and another of 
the railroads mentioned in the ordinance, in which case it is 
contended that the ten per cent, charge imposed by that in-
strument is not a tax within any correct meaning of that 
word, that it is an appropriation of the property of the com-
pany without due process of law, or the taking of the prop-
erty of the company without just compensation, but no such 
questions are open for examination in this case, as no such 
errors are assigned in the record.

Jud gm ent  aff irme d .

The CHIEF JUSTICE dissented. STRONG, J., did 
not sit.

Orego n  Stea m Navi gat ion  Compa ny  v . Wins or .

Questions about contracts in restraint of trade must be judged according to 
the circumstances on which they arise, and in subservience to the gen-
eral rule that there must be no injury to the public by its being deprived 
of the restricted party’s industry, and that the party himself must not 
be precluded from pursuing his occupation and thus prevented from 
supporting himself and his family. Accordingly, where A., engaged in 
navigating waters of California alone, sold in 1864 a steamer to B., en-
gaged in navigating a particular river (the Columbia River), of Oregon 
and Washington Territories (regions to the north of California), subject 
to astipulation that he, B., would not employ it or suffer it to be employed 
for ten years from the date of the sale, in any waters of California, and 
B., three years afterwards, i. e., in 1867, sold the same steamer to 0., 
engaged in navigating Puget’s Sound (water in the extreme northwest 
corner of Washington Territory and remote from all the other waters 
described), subject to a stipulation that she should not be run or em-
ployed upon any of the routes of travel, or the rivers, bays, or waters 
of the State of California, or the Columbia River and its tributaries, 
for the period of ten years from May 1st, 1867, held that the contract 
was not void as in restraint of trade.

Held, further—the eontraet in the second case having been for ten years 
from the date of it, and therefore for three years after the first contract
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had expired—that it was so divisible in regard to the California portion 
that it could stand for the seven years for which B. was bound to pro-
tect it, though it was void as to the remaining three, and accordingly 
that B. could sue for a breach of it occurring within the first seven years 
of it; that is to say, occurring within the time that he was to protect A.

Error  to the Supreme Court of the Territory of Washing-
ton.

The Oregon Steam Navigation Company sued Winsor el 
al. in one of the courts of the Territory of Washington, to 
recover $75,000 as stipulated damages for the breach of a 
certain agreement between the parties. The complaint 
set forth the following facts: That in 1864, the California 
Steam Navigation Company being engaged in steam and 
other transportation on the several routes of travel on the 
rivers, bays, and waters of the State of California, sold to the 
plaintiff, the said Oregon Steam Navigation Company (being 
a company engaged in the like business on the Columbia 
River and its branches, in Oregon and Washington*),  the 
steamer New World, for $75,000, subject to a stipulation, 
amongst other things, that the latter company should not 
run or employ, or suffer to be run or employed, the said 
steamer upon any of the routes of travel, rivers, bays, or 
waters of the State of California, for the period of ten years 
from the 1st day of May, 1864; that on the 18th day of Feb-
ruary, 1867, the Oregon company sold the same steamer to 
Winsor and others for the sum of $75,000, subject to a stip-
ulation and covenant that she should not be run or employed 
upon any of the routes of travel,, or the rivers, bays, or waters 
of the State of California, or the Columbia River and its 
tributaries, for the period of ten years from the 1st day of 
May, 1867; and that for a breach of said covenant the ven-
dees should pay $75,000 as actual liquidated damages. The 
complaint further averred, that at the time of the second 
sale of the steamer, and up to the commencement of the 
suit, the California Steam Navigation Company were en-
gaged with numerous steam and other vessels in navigating 
the waters of the State of California; and that the Oregon

* These Territories are immediately north of California.
VOL. xx. 5
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company, the plaintiffs, were likewise engaged in the navi-
gation of thé Columbia River and its branches; and that at 
the time of said sale to the defendants, the latter were en-
gaged in navigating the waters of Puget Sound,*  and were 
in nowise engaged in the navigation of the waters of Oregon 
or California, or of any of the waters described in the stipu-
lation. The breach complained of was that the steamer had 
been engaged from the 1st of November, 1868, to the com-
mencement of the suit, in the transportation of passengers 
and freight from the city of San Francisco to Vallejo, in the 
State of California, being a route of travel on the waters of 
the State of California embraced in the stipulation and cove-
nant.

The complaint was demurred to, and the demurrer was 
sustained and the action dismissed. The plaintiff brought 
a writ of error to the Supreme Court of the Territory, which 
affirmed the judgment, and that judgment was now here on 
the present writ of error.

The sufficiency of the complaint was of course the matter 
brought up; and the casé turned mainly upon the question, 
whether the covenant entered into by the defendants, where-
by they agreed “ not to run or employ, or suffer to be run 
or employed, the said steamboat New World upon any of 
the routes of travel, or the rivers, bays, or waters of the 
State of California, or the Columbia River and its tributa-
ries, for the period of ten years from the first day of May, 
1867,” &c., was valid. The objection urged against it was 
that it was a contract in restraint of trade, and as such con-
trary to public policy.

Mr. (jr. H. Williams, for the plaintiffin error; Messrs. B. F. 
Dennison and, L. Holmes, contra.

Mr. Justice BRADLEY delivered the opinion of the court.
It is a well-settled rule of law that an agreement in gen-

eral restraint of trade is illegal and void; but an agreement

* This bay is in the northwest extremity of Washington Territory, and 
at quite a distance from all parts of the Columbia River.
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which operates merely in partial restraint of trade is good, 
provided it be not unreasonable and there be a consideration 
to support it.*  In order that it may not be unreasonable, 
the restraint imposed must not be larger than is required 
for the necessary protection of the party with whom the con-
tract is made.f A contract, even on good consideration, 
not to use a trade anywhere in England, is held void in that 
country, as being too general a restraint of trade; but a con-
tract not to use a trade at a particular place, if it be founded 
on a good consideration, and be made for a proper and use-
ful purpose, is valid.J Of course, a contract not to exercise 
a trade generally would be obnoxious to the rule, and would 
be void.

The application of the rule is more difficult than a clear 
understanding of it. In this country especially, where State 
lines interpose such a slight barrier to social and business 
intercourse, it is often difficult to decide whether a contract 
not to exercise a trade in a particular State is, or is not, 
within the rule. It has generally been held to be so, on the 
ground that it would compel a man thus bound to transfer 
his residence and allegiance to another State in order to 
pursue his avocation.§

But this mode of applying the rule must be received with 
some caution. This country is substantially one country, 
especially in all matters of trade and business; and it is 
manifest that cases may arise in which it would involve too 
narrow a view of the subject to condemn as invalid a con-
tract not to carry on a particular business within a particular 
State. Suppose the case of two persons associated in busi-
ness as partners, and engaged in a manufacture by which 
they supply the country with a certain article, but the pro-
cess of manufacture is a secret; and they agree to separate, 
and one of the terms of their separation is, that one of the 
parties shall not sell the manufactured article in Massachu- * * * §

* Chitty on Contracts, 576, 8th American edition.
t lb.; Tindal, C. J., in Horner v. Graves, 7 Bingham, 743.
t 2 Williams’s Saunders, 156, note 1.
§ Taylor c. Blanchard, 13 Allen, 375; Dunlop v. Gregory, 6 Selden, 241.
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setts, where the other resides and carries on business; and 
that the latter shall not sell the article in New York, where 
his associate is to reside and carry on business. Can there 
be any doubt that such an agreement would be valid and 
binding? Cases must be judged according to their circum-
stances, and can only be rightly judged when the reason and 
grounds of the rule are carefully considered.

There are two principal grounds on which the doctrine 
is founded, that a contract in restraint of trade is void as 
against public policy. One is, the injury to the public by 
being deprived of the restricted party’s industry; the other 
is, the injury to the party himself by being precluded from 
pursuing his occupation and thus being prevented from sup-
porting himself and his family. It is evident that both these 
evils occur when the contract is general, not to pursue one’s 
trade at all, or not to pursue it in the entire realm or coun-
try. The*  country suffers the loss in both cases; and the 
party is deprived of his occupation, or is obliged to expatri-
ate himself in order to follow it. A contract that is open to 
such grave objection is clearly against public policy. But 
if neither of these evils ensue, and if the contract is founded 
on a valid consideration and a reasonable ground of benefit 
to the other party, it is free from objection, and may be en-
forced.

In accordance with these principles it is well settled that 
a stipulation by a vendee of any trade, business, or estab-
lishment, that the vendor shall not exercise the same trade 
or business, or erect a similar establishment within a rea-
sonable distance, so as not to interfere with the value of the 
trade, business, or thing purchased, is reasonable and valid. 
In like manner a stipulation by the vendor of an article to 
be used in a business or trade in which he is himself en-
gaged, that it shall not be used within a reasonable region 
or distance, so as not to interfere with his said business or 
trade, is also valid and binding. The point of difficulty in 
these cases is to determine what is a reasonable distance 
within which the prohibitory stipulation may lawfully have 
effect. And it is obvious, at first glance, that this must de-
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pend upon the circumstances of the particular case; al-
though, from the uncertain character of the subject, much 
latitude must be allowed to the judgment and discretion of 
the parties. It is clear that a stipulation that another shall 
not pursue his trade or employment at such a distance from 
the business of the person to be protected, as that it could 
not possibly affect or injure him, would be unreasonable and 
absurd. On the other hand, a stipulation is unobjectionable 
and binding which imposes the restraint to only such an ex-
tent of territory as may be necessary for the protection of 
the party making the stipulation, provided it does not vio-
late the two indispensable conditions, that the other party 
be not prevented from pursuing his calling, and that the 
country be not deprived of the benefit of his exertions.

To apply these principles to the case before us: The Cali-
fornia Steam Navigation Company, being engaged in the 
business of transportation on the rivers, bays, and waters of 
California, was willing to sell one of their steamers to the 
Oregon Steam Navigation Company, which was engaged in 
a similar business on the Columbia River and its tributaries, 
provided the latter company \vould agree that the steamer 
should not be used in the California waters for the period 
of ten years from the first day of May, 1864. This stipula-
tion was necessary to protect the former company from in-
terference with its own business. It had no tendency to 
destroy the usefulness of the steamer, and did not deprive 
the country of any industrial agency. The transaction 
merely transferred the steamer from the employment of one 
company to that of another situated and doing business in 
another State. It involved no transfer of residence or alle-
giance on the part of the vendee in order to pursue its em- 
pojment, nor any cessation or diminution of its business 
whatever. The presumption is that the arrangement was 
mutually beneficial to both companies, and that it promoted 
tie general interests of commerce on the Pacific coast.

gain, the Oregon company were afterwards willing to dis-
pose of the same steamer to the defendants, who were en-
gage in the like business of transportation in the waters of
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Puget Sound, Washington Territory, provided that the latter 
would agree that the steamer should not be run or employed 
upon any of the routes of travel or rivers, bays, or waters of 
California, or the Columbia River and its tributaries, for the 
period of ten years from the first day of May, 1867. This 
stipulation excluded the steamer from the territory covered 
by the former stipulation exacted by the California company, 
and also from the territory occupied by7 the Oregon company 
itself. The latter portion of the stipulation stands on the 
same ground and reason as did the first stipulation between 
the California and Oregon companies. The former portion 
was necessary in order that the Oregon company might 
faithfully keep its covenant with the California company. 
It is true that the stipulation in question covers a period of 
time which extends three years beyond the period for which 
the Oregon cotnpany is bound to the California company. 
The latter would expire on the first of May, 1874, and the 
stipulation in question extends to the first of May, 1877. 
This extra period of three years, in reference to the waters 
of California, is not necessary7 to the protection of the Ore-
gon company. That company is under no obligation with 
regard to those three years. But the suit is brought and 
•the breach is alleged for a portion of time during which the 
Oregon company is bound to protect the California company 
from the interference of said steamer. And the question 
arises whether the contract is so divisible in relation to the 
California portion that it can stand for the seven years for 
wThich the Oregon company is bound, though it be void as 
to the remaining three years. We think it is so divisible. 
It is laid down by Chitty as the result of the cases, and his 
authorities support the statement, “ that agreements in re-
straint of trade, whether under seal or not, are divisible, 
and, accordingly, it has been held that when such an agiee- 
ment contains a stipulation which is capable of being con-
strued divisibly, and one part thereof is void as being in re-
straint of trade, whilst the other is not, the court will give 
effect to thé latter, and will not hold the agreement to be 
void altogether.” The cases cited in support of this propo-
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Bition are Chesman et ux. v. Nainby*  Wood v. Benson,f Median 
v. May,\ Price n . Green,§ Nicholls v. In Price v.
Green the contract was not to exercise the trade of a per-
fumer in London, or within six hundred miles thereof; and 
it was held divisible and good for London only. This case 
was carried through all the courts. In Nicholls v. Stretton 
the stipulation was that an attorney’s apprentice, who was 
to serve five years, should not, after his term expired, be 
concerned as attorney for any persons who had, previous to 
the expiration of said apprenticeship, been a client of the 
attorney with whom the contract was made, or who should 
at any time thereafter become his client. It was strenuously 
and fully argued that whilst the contract might have been 
good as to past clients it was certainly not good as to future 
ones, and being an entire contract, the whole was bad. But 
the court followed the previous decision of the Exchequer 
Chamber in Price v. Green, held the contract divisible, and 
sustained the action. We see no reason wThy this principle 
should not be followed in the present case. The line of 
division between the period which is properly covered by 
the restriction and that which is not so, is clearly defined 
and easily drawn. It is subject to no confusion or uncer-
tainty, and the court can have no difficulty in applying it.

Regarding this objection, therefore, as removed, the cove-
nant made by the defendant seems to stand on the same 
ground as that made by the plaintiffs with the California 
company. The same observations may be made with refer-
ence to it. The public was not injured by being deprived 
of any of the business enterprise of the country. The ven-
dees did not incapacitate themselves from carrying on busi-
ness just as they had previously done, and in the same 
locality. Their business was rather facilitated by the ar-
rangement. Finally, the stipulation, it will be presumed, 
was founded on a valuable consideration in its influence upon 
the piice paid for the steamer; its object and purpose was

2 Strange, 739. f 2 Crompton & Jervjs, 94.
I 11 Meeson & Welsby, 653. § 16 Id. 346.
|| 10 Queen’s Bench, 346.
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simply to protect the vendors, and if we.except the three 
years before considered in its relation to California, its re-
straining effect extended no farther than was necessary for 
their protection.

We are unable, therefore, to see anything in the contract, 
so far as it is now in question, which militates against public 
policy.

There are no other points adverted to which demand the 
serious consideration of the court.

Judg men t  rev ers ed , and the case remanded to be pro-
ceeded in

Acco rding  to  la w .

Dissenting, Justices CLIFFORD, SWAYNE, and DAVIS.

Nati onal  Bank  of  Was hin gto n  v . Texa s .

1. A note payable to bearer, though overdue and dishonored, passes by de-
livery the legal title to the holder, subject to such equities as may be 
asserted by reason of its dishonor.

2. Any one disputing the title of the holder of such paper takes the burden
of establishing, by sufficient evidence, the facts necessary to defeat it.

3. There is no competent evidence in this chancery suit that the bonds in
controversy, which were issued by the United States to the State of 
Texas, though overdue when they passed from the treasury of the State, 
were issued by the State or received by the person to whom they were 
delivered for any treasonable or other unlawful purpose.

4. The absence of the indorsement of the governor of the State on the bonds
does not raise a presumption of such unlawful purpose under the cir-
cumstances of this case.

5. The cases of Texas v. White and Chiles (7 Wallace, 718), Same v. Harden
berg (10 Id. 68), and Same v. Huntington (16 Id. 402), considered, an 
their true result ascertained and applied to the present case.

Appe al  from the Supreme Court of the District of Co-
lumbia; the case being thus :

The United States, on the 1st of January, 1851, issued to 
the State of Texas for the sale of a portion of her noit
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western territory, five thousand coupon bonds of $1000 each, 
numbered successively from No. 1 to No. 5000, and “ redeem-
able after the 31st day of December, 1864.” They were 
made on their face all payable “to bearer,” and declared to 
be transferable on delivery. The coupons, which extended 
to December 31st, 1864, and no farther, were equally pay-
able “to bearer.” These bonds were known as Texas in-
demnity bonds.

On the 16th of December, 1851, in anticipation of the 
bonds being delivered to it, the State of Texas passed an act 
authorizing their governor to receive them from the United 
States, - . -

“And when received, to deposit them in the treasury of the 
State of Texas, to be disposed of as may be provided by law; pro-
vided, that no bond issued as aforesaid, as a portion of the said 
$5,000,000 of stock, payable to bearer, shall be available in the 
hands of any holders until the same shall have been indorsed in the 
city of Austin, by the governor of the State of Texas.”

After this act of December 16th, 1851, and between that 
day and the 11th of February, 1860, the State of Texas 
passed thirteen different acts, providing for the sale or dis-
posal of the whole $5,000,000 of these bonds; for lawful 
State purposes; as ex gr., paying the public debt of the 
State; the erection of a State capitol; to establish a system 
of schools, &c.,&c.,the construction of railroads: the terms 
of none of these acts requiring an indorsement of the bonds 
by the governor, as required in the above-quoted act of De-
cember 16th, 1851, nor any of them designating by num-
bers on them the particular bonds to be appropriated to the 
particular objects authorized. Subsequently to this again, 
the rebellion having broken out, and the State having gone 
over to the rebel side, and there being a large number of 
the. bonds still undisposed of in the State treasury, the 
legislature of Texas, by an act of January 11th, 1862, re-
pealed the act of December 16th, 1851 (making an indorse-
ment necessary), and the then authorities of Texas, through 
ds military board,” in January, 1865, sold or transferred, 
as was said, and as in former cases in this court was sup-
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posed to be shown, ceriain of the bonds, but not all of them, 
to two persons, White and Chiles, for the purpose of aiding the 
rebellion. In those cases—the cases, namely, of Texas v. White 
and Chiles,*  and Texas v. Hardenbergf—it was determined 
that as against the true, that is to say, the loyal State of Texas 
(particular citizens of which had stopped payment of them 
at the Federal treasury), no title had passed to bonds which 
had been thus transferred; and that notwithstanding the 
transfer, the reconstructed State might reclaim the bonds or 
their proceeds.

How many bonds were transferred to White and Chiles, 
or what were their exact numbers, was not well ascertained; 
but, as already said, it was well known that the bonds trans-
ferred to White and Chiles did not comprise the whole issue 
for $5,000,000, and that a considerable number of them had 
been transferred under one or other of the thirteen enact-
ments already mentioned.J In particular, it appeared that 
one hundred and forty-eight of them (numbered from 4694 
to 4842 inclusively) had been transferred, in pursuance of a 
statute, to the Southern Pacific Railroad Company; some 
of which the company paid out to contractors for work done 
on the road. These bonds were not indorsed by the gov-
ernor.

In this state of things the State of Texas brought her 
complaint in chancery in the court below against the First 
National Bank of Washington, W. S. Huntington,its cashier, 
and others, for discovery and relief in regard to certain of 
these Texas indemnity bonds, of which the bill alleged that 
the State had been dispossessed by fraud or treasonable 
practices. The number now claimed was nineteen; thus 
numbered:

“ Numbers 4226,4227, 4229, 4703, 4705, 4706,4748, 4813,4825, 
4843, 4844, 4912, 4927, 4928, 4929, 4960, 4961, 4962, 4963.”

* 7 Wallace, 700, where the history of the bonds is given in full.
f 10 Id. 68.
J See Report of Mr. Comptroller Taylor*,  submitted to Mr. Secretary 

McCulloch, August 15th, 1865.
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The bill alleged that these indemnity bonds were each for 
the sum of $1000, dated January 1st, 1851, redeemable after 
December 31st, 1864, and that those in controversy were re-
ceived and remained in the treasury of the State of Texas 
until after the period fixed for redemption. It was alleged 
that in the year 1865 the insurrectionary power which had 
usurped control of the State, made a contract with White 
and Chiles by which from one hundred and forty-five to one 
hundred and sixty-two of the bonds were delivered to them, 
in consideration of which they agreed to furnish means to 
carry on the war against the United States in which that 
State was then engaged, with others, under the name of the 
Confederate States of America.

It was further alleged that these bonds, then overdue, 
afterwards came to the hands of the defendants, who pur-
chased them with full notice of the purpose for which they 
had been delivered to White and Chiles.

It was also alleged that said bonds were never indorsed 
by the governor of the State of Texas in such manner as by 
the law of Texas was required, by reason of which no legal 
title to the same passed from the State, or was vested in the 
parties to whom they were delivered. The defendants were 
required to answer under oath, and a decree against them 
in regard to the bonds left with Taylor, or for other relief, 
was prayed.

The bank and Huntington answered and admitted the 
purchase of some of the Texas indemnity bonds, and having 
others as agents for the owners of them. They gave a list 
of all these, specifying those held in their own right and those 
held as agents. They averred that the bonds had all been 
paid to them in full by the Treasury of the United States 
before this suit was commenced, and that those owned by 
t emselves were purchased for value (namely, ninety-eight 
cents to the dollar), without notice of any of-the matters set 
UP in the complainant’s bill.

hey denied all knowledge on their part, that the bonds 
c aimed by them were part of the bonds issued to Chiles 
and White, or had been issued in aid of the rebellion ; and
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they denied also the facts that they were so issued. And 
they denied the statements of the bill in these matters. A 
general replication was fifed and testimony taken.

To make out its case, the State of Texas adduced the tes-
timony of Mr. R. W. Taylor, the Comptroller of the Treas-
ury of the United States, and of Mr. G. W. Paschall, one 
of the attorneys for the complainant. Mr. Taylor’s deposi-
tion was a long one. What follows are extracts which bear 
principally on the case. He is under examination by the 
complainant’s counsel.

“ Question. I see it stated that these bonds came through the 
hands of J. P. White. Do your investigations enable you to 
say they were part of the bonds received by White and Chiles?

“Answer. I do not know anything more about that than what 
is to be gathered from the general appearance of the transaction. 
There was nothing at that time known here about the White 
and Chiles purchase; at least I had heard nothing of it.

“ Question. But from this general appearance of which you 
speak, what is your opinion as to their having been part of the 
same bonds ?

“ Answer. From all the circumstances, my opinion is, those were 
of the White and Chiles bonds. That is only an opinion, however."

cr oss -examin ed .
“ Question. Do you know of your own knowledge that White 

and Chiles, or either of them, ever saw one of these bonds?
“ Answer. I knew it only from the papers on file in the depart-

ment, that is, from my opinion of what those papers show.
“ Question. It would be a very tedious process (and I presume 

you could not do it) to furnish the various papers from which 
you make up your opinion ?

“Answer. They are too numerous for me to present now, and 
I might add, that one would have to study them very carefully 
and make his calculations as to the different bonds.

“ Question. Would you not have to do so by ascertaining the 
entire number of bonds, and then tracing those bonds into the 
hands of persons other than White and Chiles; would not your 
opinion be based upon the conclusion that, inasmuch as so many 
bonds were in the hands of other people, it followed, as a neces-
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sary result, that if White and Chiles had any, they must be 
those ?

“Answer. It would be by taking the seven hundred and eighty- 
two bonds that were not indorsed, and tracing them back, by 
the evidence, into the hands of those parties who held them at 
different times, and ascertaining in some instances, the particu-
lar numbers that were known to be in the bands of particular 
parties before the transaction between White and Chiles and 
the military board, and taking others again, that came from the 
State of Texas, and then drawing my conclusions as to what 
were White and Chiles bonds.”

Mr. Paschall said in reply to questions in chief and on 
cross-examination:

“I was employed by Governor Pease to prosecute this suit, 
and caused it to be instituted in 1868; and judging from a care-
ful examination made in Texas and in the Treasury Department 
here, I feel confident that the bonds redeemed fox*  the bank, de-
scribed by Mr. Taylor, were part of the bonds which passed 
through the hands of White and Chiles. I judge this from cir-
cumstances which he has stated. ... I did satisfactorily to myself, 
identify those paid to Huntington, &c., because I found an affi-
davit of a brother of White attached to them, and was thus able 
to trace them as having come through White. I inferred so 
from the fact that they passed through the hands of White’s 
brother, and through the hands of a Nashville man named 
Douglass. I thought I saw clearly that they appertained to that 
class, and from those numbers, knowing that the authorities of 
Texas had taken off the bonds, consecutively, from No. 1 of the 
782. I knew about where these numbers would begin, but I was 
at a loss about the precise numbers, because I wanted to describe 
them in Texas, and I could not certainly identify them."

Such, in the main, was the complainant’s case. As this 
court held that it was in itself insufficient,'the evidence by 
the othei’ side is but adverted to. That evidence tended to 
show that in the case of all the bonds the cashier of the 
bank had gone, prior to purchasing them, to the Treasury 
of the United States, and had made full inquiry about them, 
that the Comptroller of the Treasury had advised that bond 
fide holders of such bonds should be paid; that many such 
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bonds were paid, and that the purchases here were made in 
view of this action; that of the nineteen bonds now in ques-
tion, fifteen or sixteen had been bought in December, 1865, 
and in August and September, 1866, from Jay Cooke & Co., 
and three from Simon Wolf, of New York, acting as agent 
for various residents there; that of the fifteen or sixteen 
bought ‘from Jay Cooke & Co., at least six were of the number 
transferred to the Southern Pacific Bailroad Company;*  that 
four had never been delivered to the military board;! that 
leaving the remaining to rest on the fact (among other facts) 
that they came from Jay Cooke &’ Co., who were not shown 
to have ever stood in relations of any sort with Chiles and 
White.

The court below decreed in favor of the complainant as 
to the nineteen bonds, and the defendants took this appeal.

Messrs. E. R. Hoar and J. Hubley Ashion, for the appellants, 
contended that on the complainant’s own case, as proved, 
the bill ought to have been dismissed; that the testimony of 
Taylor and Paschall fell within the case of Carter v. Boehm,\ 
in which Lord Mansfield said of such testimony: “ It is mere 
opinion, which is not evidence;” that all the allegations of the 
bill were denied by answers responsive to it; and was not sus-
tained by any evidence overcoming the denials; that Hunting-
ton v. Texas§ had decided that the State must prove not only 
unlawful issue and use, but also Vae further fact of notice to the 
defendant; that though express notice was here averred, 
none was proved; that the doctrine of constructive notice, 
applicable to dishonored private mercantile paper, payable 
to order on a day certain, could not be applied to public 
securities like these, under the circumstances attending 
them, when purchased in the open market after the day had 
passed when, by their tenor, they were redeemable; that 
they were issued as stock, not payable to bearer on any 
certain day, but “ redeemable after the 31s< day of December,

* Nos. 4703, 4705, 4706, 4748, 4813, 4825. f Nos- 4960> 4961’4962’ 4963‘ 
J 3 Burrow, 1905. g 16 Wallace, 412.
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1864;” that they stated that interest would be paid for four-
teen years, but that after December, 1864, the bonds might 
be redeemed at the pleasure of the United States; that the 
bonds were not dishonored; that dishonor and non-payment 
at maturity, in the case of private mercantile paper, were 
not necessarily the same thing; that a note on demand was 
mature and demandable at once, but was not dishonored 
until after such a lapse of time that the law considered the 
paper ought to have been paid, and that every one was 
bound to suppose that payment must have been demanded 
and refused within that time; that Mr. Attorney-General 
Black had held, after full consideration, that the reason of 
the rule which makes ordinary bills and notes, when trans-
ferred after maturity, subject to prior equities, did not apply 
to treasury notes of the United States, redeemable after one 
year from their date, and that a purchaser for value of such 
a note, after maturity, was entitled to the same protection as 
the bond fide holder of ordinary commercial paper taken be-
fore maturity.*

The counsel contended further, that it was clear enough, 
viewing the bonds specifically, that these particular bonds 
had not been the bonds of White and Chiles; ten of them 
assuredly had not been so, and the presumptions were that 
the others had not been.

That even if it were clear that they all had passed under 
the White and Chiles transaction, that the State ought not 
to recover; that this court was reviewing the decree below 
in its capacity as a court of equity’; that the property had 
been acquired honestly and in good faith for a full consid-
eration, without knowledge or notice of that transaction, 
and after due and full inquiry instituted at the Treasury De-
partment, whose duty it was, as this court has said, to ascer-
tain and decide whether the bonds had or had not been 
issued in aid of the rebellion.

Messrs. li. T. Merrick and T. J. Durant, having referred to 
t e case of Texas v. White and Chiles, to show, the history of

* 9 Opinions of the Attorneys-General, 413 ; and see 11 Id. 332.
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the Texas indemnity bonds, and referred to the testimony 
of Messrs. Taylor and Paschal as that of persons intimately 
acquainted with the history of the bonds now specifically 
involved, submitted—

That upon the state of facts shown, the absence of the in-
dorsement of the governor raised a presumption againstthe 
validity of the alienation of the bonds; and that the cause 
of justice would best be subserved by giving effect to this 
presumption, and requiring the holder of a bond not in-
dorsed to prove that it had been issued by the State for some 
lawful and proper purpose.

That circumstances having been proved establishing ille-
gality in the original transfer of the bonds, the burden of 
showing that value was given for them before maturity was 
cast upon the holder; and if it appeared that he took them 
after they became due, he would be regarded as having 
taken them subject to all the rights and equities of the State, 
and could not protect a defective title by any rule of com-
mercial law.*

That the questions involved in this case were all decided 
in Texas v. White and Chiles; that they again came before the 
court in the case of Texas v. Hardenberg, in which the court, 
referring to the opinion in the case of White and Chiles, says:

“This conclusion leaves but one question for consideration, 
namely, whether Hardenberg at the time he purchased the 
bonds had notice of the equity of the State of Texas. This ques-
tion was not concluded by the decree, but it was fully considered 
by the court upon tfe former argument, and our conclusion, as 
stated in the opinion, as then delivered, was that Hardenberg, as 
well as the other purchasers of indemnity bonds about the same 
time, was affected by such notice. We will not restate what we 
then said; it is only necessary to say, that we have reconsid-
ered the grounds of that decision, and are still satisfied with it.

That the expressions in the opinion delivered in White and 

* Smith v. Sac County, 11 Wallace, 146; Lardner v. Murray, 2 1^. 121; 
Andrews v. Pond, 13 Peters, 65; Swift v. Tyson, 16 Id. 1Goodman ®. Si-
monds, 20 Howard, 365.
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Chiles, and referred to in the above extract, would be found 
on page 732 of 7th Wallace, and were as follows:

“We think it clear, if a State, by a public act of her legisla-
ture, imposes restrictions upon the alienation -of her property, 
that every person who takes a transfer of such property must 
be held affected by notice of them. Alienation, in disregard 
of such restrictions, can convey no title to the alienee.”

The learned counsel, referring to the opinion of the court 
in the subsequent case of Huntington v. Texas, as qualifying 
and explaining the fundamental principles announced in the 
preceding cases, and regulating their application, submitted 
that it did not in any way annul the fundamental principles 
declared in those previous cases, but, on the contrary, re-
affirmed them.

Mr. Justice MILLER delivered the opinion of the court.
Waiving for the present the question whether the bonds 

were overdue in the sense which puts a purchaser of dis-
honored negotiable paper on the inquiry as to defences 
which may be set up against it, it is quite clear that they 
were transferable by delivery after due the same as before. 
To invalidate the title so acquired by a purchaser, it is nec-
essary to make out some defect in that title.

The main allegation of the bill is that these are part of 
the bonds issued to White and Chiles, in aid of the rebellion. 
All knowledge of this fact is denied by defendants, and the 
fact itself is denied. Conceding that their denial of the 
fact, about which perhaps they know nothing, had no other 
effect than to put in issue the allegation of plaintiff’s bill on 
that subject, it remained for plaintiff to establish its truth 
by evidence.

This it attempted to do. Two witnesses alone are relied 
on for this purpose, namely, Taylor, the Comptroller of the 
Treasury of the United States, and Paschal, one of the at-
torneys for complainants. The former was examined at 
much length, and gave it as his opinion, from certain calcu- 
ations made by him, based upon papers in his office and 

vo l . xx. g
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information received by him from officers of the State of 
Texas, and other sources, that these bonds were of the 
White and Chiles issue. He says that it is only an opinion, 
and it is evident from his deposition that the data on which 
he bases that opinion are far from conclusive. It is not 
worth while to waste words in proving that such testimony is 
wholly incompetent to establish any fact, or rather to show 
that it is not evidence at all.

The deposition of Paschal is to the effect that by reason 
of his connection with the suit of Texas v. White and Chiles, 
he had become familiar with a number of facts from which 
he had satisfied himself that these bonds were of the White 
and Chiles lot. As the matters on which this conclusion 
was founded were all of them statements of others, some 
verbal, some written, and all of them capable of being 
proved, no reason is perceived why the witness should be 
substituted for the court in weighing these facts, and making 
the proper inferences. The same observation applies with 
equal force to Taylor’s testimony.

Not only is there no evidence that these bonds were irregu-
larly or improperly issued, or were issued for any treasona-
ble or other unlawful purpose, but there is evidence that 
there were at the time these depositions were taken, bonds 
greatly exceeding in amount those in controversy, issued 
lawfully to a railroad company, which were not identified 
by their numbers, or in any other manner, so as to prove 
•that the bonds in controversy were not these bonds. Nor 
was there any evidence tracing all the bonds lawfully issued 
so as to show where these were or to repel the presumption 
that they were of that class. In short, the testimony on 
this branch of the subject is an absolute failure.

But it is said that as these bonds did not bear the indorse-
ment of the governor of the State of Texas, this fact alone 
was sufficient to prove that they were unlawfully obtaine 
from its treasury, and that the rights of the State shoul 
•therefore be protected in this suit.

The opinions of this court in the cases of Texas v. White
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and Chiles*  and Same v. Hardenberg^ are much relied on in 
support of this proposition, and in fact are supposed to con-
trol this case in all respects. But while it is true that the 
bonds in question in both those cases (they were, in fact, but 
one case) were the bonds delivered to White and Chiles, and 
that some very important questions were decided concern-
ing the relation of the State of Texas to the Union, and the 
validity of her legislation while under control of the enemy 
during the war of the rebellion, it is also true that the very 
matters of which the present bill is full, but of which there 
is a flat denial and no proof whatever, were supported in 
that case by sufficient evidence. On an examination of the 
report of that case it will be seen that the court was of 
opinion that it was established both in evidence and by the 
answers of some of the parties that the bonds then in con-
troversy were all of them issued to White and Chiles, and 
the illegal contract on which they were issued was in evi-
dence, and the court was further of opinion that the parties 
defendant had notice of those facts.

It is true that in the first of these cases the eminent judge 
who delivered the opinion, in addition to deciding that the 
bonds were overdue when delivered to White and Chiles, 
and for that reason subject to an inquiry as to the manner 
m which they obtained possession of them, gave as an addi-
tional reason why defendants could not hold them as bond 
fide purchasers, that they had not been indorsed by the gov-
ernor as required by the statute of Texaè. And for that 
purpose he entered into an argument to show that the State 
could by statute, while those bonds were in her possession, 
limit their negotiability by requiring as one of its conditions 
the indorsement of the governor. He also said in reference 
to the repeal of that statute by the rebel legislature of Texas, 
in view of the supposed treasonable purpose of it, that it 
Was void. All of this, however, was unnecessary to the 
decision of that case, and the soundness of the proposition 
may be doubted.

* 7 Wallace, 718. f 10 Id. 68.
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In the subsequent case of Texas v. Huntington*  which 
was an action at law in reference to some of the bonds in 
the same category as those now before us, the justice who 
delivered the abovementioned opinion, qualifies it so far 
as to say that the repealing statute, though passed by a rebel 
legislature, is not void in its application to bonds not issued 
for treasonable purposes. This is sufficient to relieve the 
present case of any embarrassment growing out of that 
branch of the opinion in the case of Texas v. JFAtteanti Chiles.

This latter case, Texas v. Huntington, on a careful exami-
nation of it must be held to dispose of the one before us. 
It is said, among other things, “ that no one other than a 
holder of the bonds, or one who having held them has re-
ceived the proceeds, with notice of the illegal transfer, for 
an illegal purpose, can be held liable to the claim of the 
reconstituted State.” Again; “ Whether there was evidence 
in the present case establishing the fact of the unlawful issue 
and use, and the further fact of notice to defendants, within 
the principles heretofore laid down, as now explained and 
qualified, is a question for the jury.”

In the case before us, which is a suit in equity, it was a 
question for the chanc’ellor, to be established by evidence. 
As we have already said, there is no proof either of the un-
lawful issue or use, or purpose, nor of any notice to defend-
ants of the probable existence of these facts.

Dec re e  rev ers ed , with directions to
Dis miss  the  bill .

Mr. Justice SWAYNE:
I concur in the judgment of the court just announced, but 

as the case involves important legal principles I prefer to 
give ray views in a separate opinion.

Pursuant to the act of Congress of September 9th, 1850,f 
the United States issued to the State of Texas their bonds 
to the amount of five millions of dollars. They were de-
nominated on their face “ Texas Indemnity Bonds.” They

* 16 Wallace, 402. f 9 Stat, at Large, 446.
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all bore date*January  1st, 1851. Each one was for $1000. 
It was certified on their face “ that the United States of 
America are indebted to the State of Texas or bearer” in 
that sum, “ redeemable after the 31st of December, 1864, 
with interest at the rate of five per cent, per annum, payable 
on the first days of January and July in each year, at the 
Treasury of the United States, on presentation and surren-
der of the proper coupon hereto attached,” and that the 
bond “ is transferable by delivery.” Coupons were attached 
extending to December 31st, 1864. Texas received them 
and placed them in her treasury. On the 16th of December, 
1851, her legislature passed an act whereby it was provided 
“that no bond issued as aforesaid, as a portion of the five 
million of stock payable to bearer, shall be available in the 
hands of any holder until the same shall have been indorsed 
in the city of Austin by the governor of the State of Texas.” 
A large portion of the bonds were indorsed by the governor 
and disposed of pursuant to other acts of the legislature. 
Acts were passed from time to time appropriating other 
portions for different purposes. Some of these acts pre-
scribed a different mode of transfer, and some were silent 
upon the subject. Transfers were made in such cases with-
out the governor’s indorsement. On the 11th of January, 
1861, the provision requiring his indorsement was repealed. 
On the same day a military board was created and author-
ized to prepare the State for defence, and for that purpose 
to use the bonds still in the treasury to the extent of a mil-
lion of dollars. This action was taken by .the State with the 
view of engaging in the war of the rebellion, then impend- 

against the United States. On the 12th of January, 
1865, the military board entered into a contract with White 
and Chiles, in pursuance whereof $135,000 of the bonds were 
sold and delivered to them. On the 15th of February, 1867, 
1 e State of Texas filed in this court an original bill against 
White and Chiles and others, wherein it was charged that 
the lepeal of the requirement of the‘governor’s indorsement 
and the contract with White and Chiles were in aid of the 
re e^on and therefore void, and it sought to recover back
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the bonds or their value from White and Chiles and the 
other defendants to whom it was alleged White and Chiles 
had transferred portions of them. This court decreed 
against White and Chiles.*  The case stood over as against 
Hardenberg, one of the other defendants. Subsequently a 
decree was rendered against him.f The State also sued 
William S. Huntington, at law, in the Supreme Court of the 
District of Columbia, for the conversion of certain of the 
bonds redeemed at the Treasury, the proceeds whereof had 
gone to him. The State recovered as to thirteen of these 
bonds and failed as to the residue. The judgment was 
brought to this court upon error and reversed.^

The case made in the record before us by the complain-
ant, so far as is necessary to state it, is .as follows:

It is alleged that the military board for insurrectionary 
purposes sold and delivered to White and Chiles one hun-
dred and thirty-five of the bonds; that thirty-three of these 
bonds, after becoming past due, were sold to the bank, or 
were placed in its hands to collect for White and Chiles, 
with full knowledge of the manner in which White and 
Chiles had obtained them, and in bad faith on the part of 
the bank; and that the bonds had never been indorsed in 
such manner as to pass the title out of the State of Texas. 
The prayer is that the bank be enjoined from receiving the 
amount due on the bonds from the United States; that they 
may be delivered up to the State, if still in the possession of 
the bank, and if not, that the bank may be decreed to pay 
their value to the State. A copy of the contract of the mili- 

/ tary board with White and Chiles is annexed to the bill.
The bank and Huntington answered jointly. The answer, 

among other things—
Denies all knowledge of the transactions between the mili-

tary board and White and Chiles; it denies that they hold 
or claim the bonds described in the bill; it denies that they 
were in any way the agents of White and Chiles or bought 
any bonds from them; it denies that they had any knowl-

* 7 Wallace, 700. f 10 Id. 68. J 16 Id. 402.
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ed^e that their bonds came through White and Chiles; it 
avers that they had heard there would be difficulty about 
the White and Chiles bonds, and before purchasing made 
diligent inquiry at the Treasury Department; that no one 
there could identify the bonds in question as White and 
Chiles’s bonds, and that the bank bought them believing 
they were not such; it avers that they knew the Secretary 
of the Treasury had paid similar bonds, and gives a large 
list of such bonds; it denies all knowledge of White and 
Chiles.

The court below decreed against the bank for the value 
of nineteen bonds and interest. Those bonds are numbered 
in the decree as follows: 4226, 4227, 4229, 4703, 4705, 4706, 
4748, 4813, 4825, 4843, 4844, 4912, 4927, 4928, 4929, 4960, 
4961, 4962, and 4963.

The bank removed the case to this court by appeal, and 
it is now before us for review. The complainant did not 
appeal. This defines the ground of the controversy in this 
court between the parties, and narrows the circle of inquiry 
to the bonds numerically specified in the decree.

There is neither proof nor admission in the record of the 
execution of the contract of the military board with White 
and Chiles. It must, therefore, be laid out of view.

Averments by the complainant, vital in the case, are de-
nied by the answer. The answer is responsive and the de-
nials absolute. This throws the burden of proof upon the 
complainant, and the denials are conclusive unless overcome 
by the testimony of two witnesses to the contrary, or the 
testimony of one witness, and circumstances established 
otherwise equal in effect to the direct testimony of another.

The effort of Texas to leave the Union was revolutionary. 
All her legislative acts for the accomplishment of that object 
were void. Her position has been aptly resembled to that 
°f a county in rebellion against the State.*  While her en-
actments outside of the sphere of her normal authority were

* Hickman v. Jones, 9 Wallace, 197.
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without validity, those within it, passed for the ordinary ad-
ministration of her powers and duties as a State, had the 
same effect as if the rebellion had not occurred. The latter 
principle springs from an overruling necessity. A different 
rule would involve the dissolution of the social compact, and 
resolve society back into its original elements.

The repeal touching the governor’s indorsement was an 
act of ordinary legislation. It was, therefore, within the rule 
last mentioned. If it had in view the promotion of the rebel 
cause it was too remote from that end, and its tendency too 
indirect to render it fatally liable to that objection. The re-
peal put an end to the existence of the restriction. But if 
the restriction had not been repealed I cannot admit that 
the want of the indorsement would have in any wise affected 
a bond, fide holder, or in other words, one who had honestly 
bought the bonds for a valuable consideration without 
knowledge of any infirmity in the title of his vendor. The 
United States made them payable “ to the State of Texas, or 
bearer.” Delivery passed the title. Texas could not restrain 
their transferability in the markets of the world, according 
to the law merchant, in any case without bringing home 
notice to the party sought to be implicated or putting upon 
the bonds something which must necessarily operate as a 
notice to every buyer.

Wins/on v. 'Wesifeldt*  has an important bearing upon this 
subject. There the holder of a promissory note had been 
enjoined from transferring it. He transferred it, underdue, 
by indorsement. The indorsee gave a valuable consideration 
and took it without notice of any detect. It was held that 
the title of the indorsee was valid, notwithstanding the in-
junction.

The fact that the bonds were overdue when the bank 
bought them does not affect the case. The transferee o 
overdue negotiable paper takes it liable to all the equities 
to which it was subject in the hands of the payee. ut 
those equities must attach to the paper itself, and not ause

* 22 Alabama, 760.
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from any collateral transaction. A debt due to the maker 
from the payee at the time of the transfer cannot be set off 
in a suit by the indorsee of the payee, although it might 
have been enforced if the suit had been brought by the 
latter.*  The result is the same whether the transfer be 
made by indorsement or delivery. But the protection of 
this principle is confined to the maker or obligor. It does 
not apply as between successive takers. Actual notice is 
necessary to affect them. There is no adverse presumption. 
Each one takes the legal title, and his equity is equal to that 
of his predecessors. “The equities being equal, the law 
must prevail.”! The position of the transferee must be at 
least as favorable as that of the assignee of a chose in action. 
There the assignee takes subject to the equity residing in 
the debtor, but not to an equity residing in a third person 
against the assignor.

Chancellor Kent, speaking of this rule in this class of 
cases, says: “ The assignee can always go to the debtor and 
ascertain what claims he may have against the bond or 
other chose in action which he is about purchasing from the 
obligee, but he may not be able with the' utmost diligence 
to ascertain the latent equity of some third person against 
the obligee. He has not any object to which he can direct 
his inquiries, and for this reason the assignee, without notice, 
of a chose in action, was preferred in the late case of Red- 
fearn v. Ferrier el «¿.,| to that of a third party setting up a 
secret equity against the assignor. Lord Eldon observed in 
that case that if this were not so no assignment could ever be 
taken with safety.”§ This reasoning is strikingly applicable 
in the case before us. It was the duty of the cashier to in-
quire at the Treasury Department. He did so, and learned 
that there was no objection to any of the bonds but those 
which had been delivered to White and Chiles, and he be-

* Burrough ®, Moss, 10 Barnewall & Cresswell, 558; Whitehead v. Walk-
Beeson and Welsby, 696; Hughes ®. Large, 2 Pennsylvania State, 

03; Gullett v. Hoy, 15 Missouri, 400; Story on Bills, g 220.
t Judson v. Corcoran, 17 Howard, 614.
t 1 Dow, 50. § Murray v. Lilburn, 2 Johnson’s Chancery, 443.
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came satisfied that those involved in this controversy did not 
belong to that class. It was impossible for him to find and 
consult all those through whose hands they might have 
passed before they were offered to the bank.

If negotiable paper, underdue, be in the hands of a bond, 
fide holder, any subsequent holder may avail himself of that 
fact against the equity of the maker.*  Every holder is pre-
sumed to have acquired his title before the maturity of the 
instrument and bond, fide. The burden of proof rests upon 
the party alleging the contrary.f It is only in case of dis-
honor that the equities of the maker, or obligor, can be set 
up against a bond fide holder. It may be doubted whether 
these bonds belonged to that class.J I have preferred to 
consider the case in this aspect, upon the hypothesis most 
favorable to the complainant. It is unnecessary to resolve, 
in this case, either way the doubt suggested.

The rights of the holders of commercial paper were largely 
considered by this court in Goodman v. Simonds,§ and in Mur-
ray v. Lardner.\\ What was there said need not be repeated.

It remains to consider the case in the light of the evidence. 
In order to maintain the decree it is necessary for the com-
plainant to establish the following facts:

(1.) That the bonds specified in the decree were of those 
disposed of by the military board to White and Chiles;

(2.) That the transaction was in aid of the rebellion;
(3.) That the bank, before it bought, had notice of the in-

firmity of the title of White and Chiles.
And these facts must be established by the measure of 

proof requisite to overcome the responsive denials of the 
answer.

It is shown by the complainant’s own testimony and 
there is none to the contrary—that six of the bonds here in

* 3 Kent’s Commentaries, 92 ; Chitty on Bills, 221 ; Smith v. Hiscock, 14
Maine, 449; Fairclough v. Pavia, 9 Exchequer, 690; Oulds v. Harrison, 10 
Id. 579.

+ Byles on Bills, 165.
J 9 Opinions of the Attorneys-General, 413; 11 Id. 332.
g 20 Howard, 343. II 2 Wallace, 110.
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question were transferred and delivered by the authorities 
of the State pursuant to an act of the legislature to the South-
ern Pacific Railroad Company. They are numbered 4703, 
4705, 4706, 4748, 4813, and 4825. It is proved by the same 
testimony that four more were not of those delivered to 
White and Chiles. They are numbered 4960, 4961, 4962, 
and 4963. It is also proved that five of the bonds, Nos. 4843, 
4844, 4927, 4928, and 4929, were sold to the bank by Jay 
Cooke & Co. It is not shown when Cooke & Co. acquired 
them. It is, therefore, presumed they bought them under- 
due and bond fide, and their title enures to the benefit of their 
vendee. Three of the bonds, Nos. 4226, 4227, and 4229, 
were bought by the bank of Wolf. There is some testimony 
tending to show that he bought after they were due. But 
there is no such proof as to his vendor. The presumption 
as to the latter is, therefore, otherwise. This ends the con-
troversy as to these eighteen bonds. The remaining bond 
is No. 4912.

The only testimony in the record in any degree adverse 
to the bank upon the points in issue, is that of Comptroller 
Taylor and that of Judge Paschal.

In his examination-in-chief the comptroller said :
“From all the circumstances, my opinion is those were of 

the White and Chiles bonds. That is only an opinion, how-
ever”

On cross-examination :
‘Q. Do you know, of your own knowledge, that White 

and Chiles, or either of them, ever saw one of these bonds?
A. I know it only from the papers on file in the depart-

ment, that is, from my opinion of what those papers show.
They are too numerous for me to present here now, and 

might add, that one would have to study them very care- 
ally, and make his calculations as to the different bonds.

t would be by taking the seven hundred and eighty- 
wo onds that were not indorsed, and tracing them back 
y t ie evidence into the hands of those parties who held 
em at different times, and ascertaining, in some instances, 

paiticular numbers that were known to be in the hands
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of particular parties before the transaction between White 
and Chiles and the military board, and taking others, again, 
that came from the State of Texas, and then drawing my con-
clusions as to what were White and Chiles’s bonds.”

With these admissions before ns it is sufficient to remark 
that his testimony is clearly incompetent.*  And, if not so, 
it would be insufficient to maintain, in behalf of the com-
plainant, the issue between the parties. The same remarks 
are applicable to the testimony of Judge Paschal. So far as 
it affects this case it is liable to the same objections. He 
says, among other things: “I was employed by Governor 
Pease to prosecute this suit, and caused it to be instituted 
in 1868; and judging from a careful examination made in 
Texas, and in the Treasury Department here, I feel confident 
that the bonds redeemed for the bank, described by Mr. 
Taylor, were a part of the bonds which passed through the 
hands of White and Chiles, and I judge this from the cir-
cumstances which he has stated.” This is mere opinion, 
founded upon data not disclosed and in part upon the opinion 
of another witness. Farther remarks upon the subject are 
unnecessary. There are other defects in the evidence for 
the complainant, but it is unnecessary to advert to them. 
Altogether it fails wholly to sustain the case made by the 
bill. The decree of the court below is, in my opinion, prop-
erly reversed.

The  Con fis cat ion  Case s .

[Slid ell ’s Lan d .]

1. An information in rem under the fifth, sixth, and seventh sections of t 
Confiscation Act of July 17th, 1862, for the confiscation of the rea 
estate of a person falling within the provisions of those sections sue 
information not being in any sense a criminal proceeding is not, a 
default made and entered, and after a final judgment of condemnation, 
to be held fatally defective because it has averred that the proper y

* Armstrong v. Boylan, 1 Southard, 76; Morehouse v. Mathews, 2 Com-
stock, 514.
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seized belonged to some one who was one or  another of the persons re-
ferred to in the fifth and sixth sections of the act (thus making its alle-
gations in the alternative), and has not averred it otherwise.

2. When an information avers that on a day named a seizure was made
by the marshal, under written authority given him by the district at-
torney, in compliance with instructions issued to him by the Attorney- 
General of the United States, by virtue of the act of Congress of July 
17th, 1862 (the Confiscation Act above mentioned); and when, to a cita-
tion or monition founded on the information, default has been made, 
it will, after such final judgment and condemnation, be presumed that 
the requirements of the statute (which direct apparently that a seizure 
be made prior to filing the information, and that this seizure be by order 
of the President of the United States) have been complied with.

3. When an information under the said act, filed in the District Court, is
really in common-law form, and the proceeding has the substance and 
all the requisites of a common-law proceeding, the fact that the infor-
mation is entitled “a libel” of infoitnatiop, and that the warrant and 
citation is called a “monition,” does not convert it into a proceeding 
on the admiralty side of the court.

4. What amounts to a sufficient service of process under the said act.
5. The fact that the warrant, citation, and monition in the District Court

was not signed by the clerk of the court is unimportant, it having 
been attested by the judge, sealed with the seal of the court, and signed 
by the deputy clerk.

6. Where, on an information under the said act, the information alleging
that the property7 belongs to A., and that it is liable to forfeiture under 
the act—all allegations being in form—the court has proceeded, as the 
act directs it to do after default, to hear and determine the case, and, 
only after such hearing and consideration, condemns the property, it 
must be presumed that the property7 belonged to a person engaged in 
the rebellion, or one who had given aid and comfort thereto.

7. The President’s proclamations of amnesty in the year 1868 did not
amount to a repeal of the Confiscation Act.

Erro r  to the Circuit Court for the District of Louisiana; 
the case being thus :

On the 17th of July, 1862, Cong ress passed an act entitled 
An act to suppress insurrection, to punish treason and re-

bellion, to seize and confiscate the property of rebels, and 
for other purposes.”*

The act contains fourteen sections. The first prescribes 
t e punishment for treason; punishing it with death, or, in

* 12 Stat, at Large, 589.
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the discretion of the court, with imprisonment and fine, and 
liberating the offender’s slaves.

The second provides for the punishment of the offence of 
inciting, setting on foot, or engaging in any rebellion or in-
surrection against the authority of the United States or the 
laws thereof, or engaging in or giving aid and comfort to 
the rebellion then existing.

The third declares that parties guilty of either of the 
offences thus described, shall be forever incapable and dis-
qualified to hold any office under the United States.

The fourth provides that the act shall not affect the prose-
cution, conviction, or punishment of persons guilty of treason 
before the passage of the act, unless such persons are con-
victed under the act itself.

The fifth section enacts:

“ That to insure the speedy termination of the present rebel-
lion, it shall be the duty of the President of the United States to 
cause the seizure of all the estate and property, money, stocks, 
credits, and effects of the persons hereinafter named in this 
section, and to apply and use the same, and the proceeds 
thereof, for the support of the army of the United States, that 
is to say:

“ First. Of any person hereafter acting as an officer of the 
army or navy of the rebels, in arms against the government of 
the United States.

“ Secondly. Of any person hereafter acting as President, Vice- 
President, member of Congress, .judge of any court, cabinet 
officer, foreign minister, commissioner, or consul of the so-called 
Confederate States of America.

“ Thirdly. Of any person acting as governor of a State, mem-
ber of a convention or legislature, or judge of any court of any 
of the so-called Confederate States of America.

“ Fourthly. Of any person who having held an office of honor, 
trust, or profit in the United States, shall hereafter hold an office 
in the so-called Confederate States of America.

“ Fifthly. Of any person hereafter holding any office or agency 
under the government of the so-called Confederate States o 
America, or under any of the several States of the said Confe 
eracy, or the laws thereof, whether such office or agency be
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national, State, or municipal in its name or character: Provided, 
That the persons, thirdly, fourthly, and fifthly, above described, 
shall have accepted their appointment or election since the date 
of the pretended ordinance of secession of the State, or shall 
have taken an oath of allegiance to, or to support the constitu-
tion of the so-called Confederate States.

“Sixthly. Of any person who, owning property in any loyal 
State or Territory of the United States, or in the District of 
Columbia, shall hereafter assist and give aid and comfort to such 
rebellion; and all sales, transfers, or conveyances of any such 
property, shall be null and void; and it shall be a sufficient bar 
to any suit brought by such person for the possession or the use 
of such property, or any of it, to allege and prove that he is one 
of the persons described in this section.”

The sixth section makes it the duty of the President to 
seize and use as aforesaid all the estate, property, moneys, 
stocks, and credits of persons within any State or Territory 
of the United States, other than those named in the fifth 
section, who, bein^ engaged in armed rebellion, or aiding 
and abetting the same, shall not, within sixty days after 
public warning and proclamation duly made by the Presi-
dent of the United States, cease to aid, countenance, and 
abet such rebellion, and return to their allegiance to the 
United States.

The seventh section provides:
Ihat to secure the condemnation and sale of any of such 

property, after the same shall have been seized, so that it may be 
ma e available for the purpose aforesaid, proceedings in rem 
s all be instituted in the name of the United States in any Dis-
trict Court thereof, or in any Territorial court, or in the United 
tates District Court for the District of Columbia, within which 
e property above described, or any part thereof, may be found, 

°r into which the same, if movable, may first be brought, which 
proceedings shall conform, as nearly as may be, to proceedings in 

miralty or revenue cases, and if said property, whether real or 
reb to have belonged to a person engaged in
shah b00’ °r Wh° has 8’ven a>d or comfort thereto, the same 
ert f ^ondemned as enemy’s property, and become the prop- 

y 0 t e United States, and may be disposed of as the court



96 The  Con fis cat io n Cas es . [Sup. Ct.

Statement of the case.

shall decree, and the proceeds thereof paid into the treasury of 
the United States, for the purposes aforesaid.”

The eighth section authorizes the said courts to make such 
orders, and establish such forms of decrees of sale, and direct 
such deeds and conveyances to be executed, where real estate 
shall be the subject of sale, as shall fitly and efficiently effect 
the purposes of the act, and vest in the purchasers of the 
property good and valid titles.

The thirteenth section authorizes the President, at any 
time thereafter, by proclamation, to extend to persons who 
may have participated in the existing rebellion, pardon and 
amnesty, with such exceptions, and at such time and on 
such conditions, as he may deem expedient.

The fourteenth section gives the courts aforesaid full 
power to institute proceedings, make orders and decrees, 
issue process, and do all other things to carry the act into 
effect.

In pursuance of this act, the United States, on the 15th 
of September, 1863, filed what it entitled a “libel” of infor-
mation, but what in form and substance was an information, 
in the District Court of the United States for the District 
of Louisiana, for the condemnation and forfeiture of certain 
real property, to wit, eight hundred and forty-four lots and 
ten squares of ground in New Orleans, all described in the 
information. One of the averments of the information was 
that the lots and squares had, on the 15th of August, 1863, 
been seized by the marshal, in compliance with written in-
structions issued by the Attorney-General of the United 
States to the district attorney thereof, by virtue of the act of 
Congress of July, 1862, the act above quoted, and that they 
belonged to John Slidell. It was not, however, said in 
terms that the seizure was made by order of the President 
of the United States. Other averments were the following:

“5th. That the said John Slidell, subsequently to said L th 
day of July, in the year of our Lord 1862, did act as an o cer 
of the army or navy of the rebels in arms against the govern-
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ment of the United States, or  as a member of Congress, or  as a 
judge of a court, or  as a cabinet officer, or  as a foreign minister, 
or  as a commissioner, or  as a consul of the so-called Confederate 
States of America; or  that while owning property in a loyal 
State or Territory of the United States, or the District of 
Columbia, he did give aid and comfort to the rebellion against 
the United States, and did assist such rebellion.

“6th. That the said John Slidell, subsequently to said 17th 
day of July, in the year of our Lord 1862, did act as governor 
of a State, or  as a member of a convention or legislature, or  as 
judge of a court of one of the so-called Confederate States of 
America, to wit, the State of Louisiana, or  did hold an office in 
the so-called Confederate States of America, after having held 
an office of trust or profit in the United States; or  did hold an 
office or agency under the government of the so-called Confed-
erate States of America, or  under one of the States thereof, 
said office being national, State, or municipal in its name and 
character, which said office or agency he accepted after the date 
of the pretended ordinance of secession of the State of Lou-
isiana; that he did take an oath of allegiance to, or to support 
the constitution of the so-called Confederate States.

“7th. That the said John Slidell, subsequently to said 17th 
day of July, in the year of our Lord 1862, within a State or 

erritory of the United States, was engaged in armed rebellion 
against the government of the United States, and did not, 
within sixty days after public warning and proclamation duly 
given and made by the President of the United States, on the 
25th day of July, in the year of our Lord 1862, cease to aid, 
countenance, and abet such rebellion, and return to his allegi-
ance to the United States.

8th. That the said John Slidell, subsequently to said 17th 
ay of July, in the year of our Lord 1862, within a State or 
erntory of the United States, was engaged in aiding and abet- 

Sft a°, armed rebellion against the government of the United 
a es, and did not, within sixty days after public warning and 

procamation duly given and made on the 25th day of July, in 
States^1 °f °Ur L°rd 1862’ by the President of the Uhited 
rph ’ C°^e t0 a’d> countenance, and abet such rebellion, and 

m to his allegiance to the United States.”

the presentation of the libel of information the Dis- 
v °l . xx. ?



98 The  Con fis cat ion  Case s . [Sup. Ct.

Statement of the case.

trict Court directed a warrant to issue to the marshal, com-
manding him to seize the property described, and to cite 
and admonish the owner, or owners, and all other persons 
having, or pretending to have, any right, title, or interest in 
or to the same, to appear before the court on or before the 
third Monday from the service thereof, to show cause, if any 
they had, why the property should not be condemned and 
sold according to the prayers of the libellants.

The.“ order of publication,” made September 15th, 1863,

“ Ordered, That notice be given to the owner and owners of 
said property and real estate, and all persons interested or claim-
ing an interest therein, to appear and answer this information 
on the 5th day of October, 1863, and show cause, if any they 
have, why said property and real estate, and the right, title, 
and interest therein of the said John Slidell should not be con-
demned and sold according to law; and that notice be given by 
posting a copy of this order upon the front door of the court-
house in the district, and by publication in the Era newspaper 
twice a week previous to said 5th day of October, A.D. 1863, 
the first publication to be on or before 19th instant.”

The marshal, on the 3d of October, returned:
“Received, 16th September, 1863, and on the same day, in 

obedience to the within order of seizure, seized and took into my 
possession the within described property, posted copies of the 
warrant, libel, and judge’s order on the door of the court house, 
published monition in the Era, a newspaper printed and pub-
lished in New Orleans, on the 18th, 23d, 26th, 30th September, 
3d October, 1863, returnable 5th October, 1863.”

The warrant, citation, and monition was signed by the 
deputy clerk (not by the clerk), and was attested by7 the sig-
nature of the judge and the seal of the court.

On the 18th of April, 1864, after due monition and procla-
mation, no claim or defence having been interposed, a default was 
entered, and the information was adjudged and taken pro 
confesso. Depositions were then taken and filed, and on the 
18th of March, 1865, after consideration of the law and the 
evidence, the District Court adjudged and decreed a con-
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demnation and forfeiture of the property to the United 
States; there having been, as the reader will understand 
without its being said, no jury trial in the ease. The exact 
language of the-decree, after its recital, was:

“That the eight hundred and forty-four lots and ten squares 
of ground, with all the buildings and improvements thereon. 
property of John Slidell, and fully described in the libel of informa-
tion on file, be, and the same are hereby, condemned as forfeited 
to the United States.”

Subsequently, a. venditioni exponas was issued, under which 
portions of the property were sold. The money produced, 
it was said at the bar, was yet in the registry.

On the 17th of March, 1870, the case was removed to the 
Circuit Court by writ of error, where the judgment of the 
District Court was reversed and the libel of information was 
ordered to be dismissed. The sales, however, were con-
firmed.

That court said:
“The information is a remarkable specimen of loose pleading 

and uncertain statement. From the allegation in the fifth ar-
ticle no man can tell what John Slidell did. The next article 
is of the same ambiguous and unconsequential nature. The ex-
treme ambiguity of the charges in it is something more than a 
matter of form; it amounts to a substantial defect. There is, 
in truth, no charge at all. There is no charge that Slidell acted 
as a foreign minister of the confederacy. The allegation is that 

e either did that or something else; but we are not informed 
wnat. If the defect were one of form it might be amended; 
but being substantial, it seems to me it is fatal.

The other articles of the information do not save it. The 
same ambiguity is kept up in the seventh and eighth articles as 
in the previous ones, but they do not set forth any of the offences 
w ich in the statute are made the basis or cause of confiscation.

ey are evidently meant to be assigned under the sixth section 
t e act. But that section refers to persons who in any State 

or erritory of the United States, other than those named as 
a oresaid, were engaged in the rebellion. Now, the States named, 

a oresaid, were the loyal States, which had just been named
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in the last clause of the fifth section. Therefore, the States or 
Territories, other than those, th^idisloyal States or rebel-
lious States. So that thej^th segflron of the act only refers to 
persons who within an^ai slovjjl^or nelfrellious States or Terri-
tory were engagedJ^Qhe r^ellion^P

“Yet the seventh artfele information merely alleges 
that Slidell, within^Stat^^r Territory of the United States, 
was engaged in^ebelli^& It does not make a charge within 
the statute.

“The whole information, therefore, is substantially defective, 
and the judgment must be reversed.”

From this action of the Circuit Court the case was brought 
here.

It is proper here to refer to certain proclamations relied 
on in support of the decree of that court.

On the 4th of July, 1868, the President, in pursuance of 
authority given to him by Congress, issued his proclama-
tion.*  After preamble reciting the then condition of things, 
it said:

» And whereas it is believed that amnesty and pardon will 
tend to secure a complete and universal establishment and prev-
alence of municipal law and order in conformity with the Con-
stitution of the United States, and to remove nW appearances or 
presumptions of a retaliatory or vindictive policy on the part o 
the government, attended by unnecessary disqualifications, pains, 
penalties, confiscations, and disfranchisements, and on the con-
trary to promote and procure complete fraternal reconciliation 
among the whole people, with due submission to the Constitu-
tion and laws. .

“Now, therefore, I hereby proclaim and declare uncon i 10 
ally and without reservation to all and to every person who 
directly or indirectly participated in the late insurrec ion o 
rebellion, except such person or persons as may be under p 
sentment or indictment in any court of the United States bavin 
competent jurisdiction, upon a charge of treason or othertelony, 
a full pardon and amnesty for the offence of treason 
United States, or of adhering to their enemies during

* Appendix No. 6, Stat, at Large, 1868.
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civil war, with restoration of all rights of property except as to 
slaves, and except also as. ip any: property of which any person 
may have been legally divested under the laws of the United 
States.” , , •

On the 25th of December, 1868, another proclamation was 
made, relinquishing all previous reservations and exceptions, 
proclaiming and declaring unconditionally and without res-
ervation to all and every person who directly or indirectly 
participated in the late insurrection or rebellion a full par-
don and amnesty for the offence of treason against the United 
States, or of adhering to their enemies during the late civil 
war, with restoration of all rights, privileges, and immuni-
ties under the Constitution and the laws which have been 
made in pursuance thereof. '

■Mr. Thomas Allen Clarke, against the decree of confiscation:
1. The District Court was without jurisdiction. The jurisdic-

tion established by the Confiscation Act is special. It does 
not enlarge the admiralty and revenue jurisdiction. It only 
refers to the mode of procedure therein as that to be ob-
served. A limited jurisdiction is given to this court. It 
had no such jurisdiction before. Its powers in this regard 
are the same as and no greater than such powers would be 
if a new court had been created to exercise the jurisdiction.

2. No property is within the seventh section unless it have been 
seized, previously to the filing of the information. There is noth-
ing like such a seizure in this case.

urther. Such previous seizure must be made by order 
of the Piesident of the United States. The libel avers that 
tie district attorney, as directed by the Attorney-General, 

seizui'e- This is not tantamount to an order from 
e resident. The averment should have been that the 
iesi ent had caused the seizure, and this could have been es- 

tion^ P100^ se’zure through the intermediate direc-
8- e authority of seizure is intrusted to the President. 

fegteq0116™^ aubhority. JFFis will must be mani-
th V • ThlS C0U11 ha8 rePeatedly determined that the au- 

y is deiived from the war powers which Congress pos-
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sesses, and has intrusted to him. In The Sea Lion,*  Congress 
authorized the President to license certain traffic with the 
enemy. The various officers, army, navy, and treasury, 
sanctioned the trade, but the court determined that their 
acts were not and could not be within the warrant of the 
act of Congress. “The President only could grant such a 
license.” The action of his subordinates was not presum-
able as by his authority. Neither in the duties or authority 
of the Attorney-General is there any such relation to the 
President as would authorize him to act as the organ of the 
President in reference to seizures. On the contrary, it is 
inferable from the fact that the seizure is a war seizure, that 
the officers charged with the subordinate executive power in 
matters of war would be the persons charged with the seiz-
ure, rather than a peace officer.

3. The proceedings were on the admiralty instead of the common-
law side of the court. The proceedings commenced by a libel 
of information, not by an information. The warrant and cita-
tion is called a monition. The witnesses were examined out 
of court; and, greatest of all, the case was tried by the judge 
without the presence of a jury. This sort of mistake is one 
which has been made many times under the Confiscation 
Act, both in Louisiana! and elsewhere.^ But wherever 
made it has been fatal; as the cases to w’hich we refer in 
illustration of the fact, themselves show.

4. There was no service of process. The District Court 
ordered “ that notice be given by posting a copy of this 
order upon the/ro?i/ door of the court-house in this district, 
and by publication in the Era newspaper, twice a wyeek pre-
vious to said 5th day of October, A.D. 1863, the first publi-
cation before 19th instant.” All the service made of this 
order was by posting copies of the order on the door of the 
court-house. This was no service or substituted service.

* 5 Wallace, 630 ; and see the Ouachita Cotton Case, 6 Id. 521; and Cop-
pell v. Hall, 7 Id. 542.

f See the case of the Union Insurance Company, the Armstrong o 
dry, the St. Louis Foundry, 6 Wallace, 759, et seq.

J See United States v. Hart, lb. 770; Morris Collier, 8 Id. 508.
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5. The libel of information was informal. It contained no 
charge against Slidell. We iterate and invoke to our benefit 
as unanswerable in this matter what is said by the Circuit 
Court. The law has long been settled, from the time of 
Sergeant Hawkins, and before, that charges in the disjunc-
tive are erroneous, and do not authorize judgment on 
either.*

Still further. The twenty-second admiralty rule ordains 
that—

“All informations and libels of information upon seizures for 
breach of the revenue, navigation, or other laws of the United 
States, . . . shall aver the same to be contrary to the form of 
the statute or statutes of the United States in such case pro-
vided.”

The absence of this averment has, upon error, been deter-
mined to be fatal both in indictments and informations.f

6. The warrant, citation, and monition were not signed by the 
clerk of the court, who alone was the proper person to sign 
them.

7. There is no finding that the property was Slidell’s, nor the 
property of any one liable to the penalty of the Confiscation 
Act.

Notwithstanding the default, it was the duty of the court 
to “proceed to hear and determine the case according to 
aw, as is directed by the 89th section of the act of March

,1799,J inspecting forfeitures incurred under that act.”
e rule in existence at the time of the passage must be 

Jegarded as embraced in. effect in the statute of 1862.
• he proclamations of 1868 effect a repeal of the Confiscation 

c. Ibey restore all rights of property. Proceedings hostile 
o any of the parties engaged in the late civil war-would be

, a l *°n 8Ph1’^ and letter of the proclamations. The 
r as ceased. Further action “to insure the speedy ter-

1 Balled Hi8’8 °f the Crown> chaPter 25> ? 58 > State v. O’Bannon,

i 1 the Or°Wn’ <!h“Pter 251 016 ; ChOI>to ? 18'
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mination of the (then) present rebellion,,J is not required. 
The army is no longer arrayed upon a war footing, and the 
pioceeds of property of the offenders is no longer needed 
for such a use.

The cases of Yeaton v. The United States*  and United States 
v. Preston,determine that the repeal of the law pending an 
appeal leaves nothing to operate upon, and that the decree 
must be reversed.

In this case the money produced by the sales is in the 
registry.

Mr, C. H. Hill, Assistant Attorney-General, contra.

Mr. Justice STRONG delivered the opinion of the court.
The Circuit Court was of opinion that the information 

was insufficient; that it did not aver distinctly and sepa-
rately what John Slidell had done; that it, in fact, made no 
charge at all against him, and, therefore, that it was sub-
stantially defective. In this opinion we cannot concur. As 
was said in Miller v. The United States,J the proceedings di-
rected by the fifth, sixth, and seventh sections of the Confis-
cation Act are proceedings in rem, and they are required to 
conform, as nearly as may be, to proceedings in admiralty 
or revenue cases. They are in no sense criminal proceed-
ings, and they are not governed by the rules that prevail in 
respect to indictments or criminal informations. It may be 
conceded that an indictment or a criminal information which 
charges the person accused, in the disjunctive, with being 
guilty of one or of another of several offences, would be des-
titute of the necessary certainty, and would be wholly insuf-
ficient. It would be so for two reasons. It would not give 
the accused definite notice of the offence charged, and thus 
enable him to defend himself, and neither a conviction nor 
an acquittal could be pleaded in bar to a subsequent prose-
cution for one of the several offences. But in proceedings 
against real or personal property to obtain a decree of con-

* 5 Cranch, 283. f 3 Peters, 57. | 11 Wallace, 268.
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demnation and forfeiture under the Confiscation Act, lia-
bility of the property seized to confiscation is alone the 
subject of inquiry. No judgment is possible against any 
person. The enactment of Congress was that property be-
longing to any one embraced within several classes of per-
sons should be subject to seizure and condemnation. Per-1 
sons were referred to only to identify the property. Not all '• 
enemies’ property was made confiscable; only such as was 
designated by the act, and reference to the ownership was / 
the mode selected for designating that which was made | 
liable to confiscation. If the property belonged to a person 
who had tilled either of the offices specified, or who had / 
done any of the acts mentioned in the fifth, sixth, or seventh i 
articles of the information, it was the property which the 
act had in view. The United States had, therefore, only to 
aver and prove that the lots and squares seized belonged to 
some one who was one or another of the persons referred 
to in the fifth or sixth sections of the act of Congress. In 
either alternative the property was made subject to confis-
cation. It may be the information might have been more 
artificially drawn, and that if the owner had appeared in 
answer to the citation he might have interposed successfully 
a special demurrer. But after default was made and en-
tered, and after a final judgment of condemnation, faults in 
the mode of pleading, mere formal faults, can be of no im-
portance. They cannot have injured any one. If the in- 
foimation set forth, though informally, a substantial right 
o action, it was sufficient, and the judgment cannot be dis- 
tui ed because of such faults. And that it did in this par- 
ticulai cannot be questioned, for if. the ownership of the 
pioperty was in a person embraced in either class mentioned 
1>l  * aud sixth sections of the act (no matter which 
‘ass , it was liable to confiscation. This the information 
ad61'6 pursued the words of the law, and that in an

iiualty oi a revenue case is all that is required. In the 
° ^le -Emily and the Caroline * which was a case where

* 9 Wheaton, 381.
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the libel described the offence in the alternative, pursuing 
the words of the law, alleging that the vessel was fitted out 
within a port of the United States, or caused to be sailed from 
a port within the United States, for the purpose of carrying 
on trade or traffic in slaves, the same objection was raised 
which has been raised in this case, namely, that the charge 
was in the alternative. But it was overruled. The court 
admitted that fitting out and causing to sail were distinct 
offences, but denied that charging them in the alternative 
was exceptionable. It was said that in “ admiralty proceed-
ings a libel in the nature of an information does not require 
all the formality and technical precision of an indictment at 
common law. If the allegations are such as plainly and dis-
tinctly to mark the offence, it is all that is necessary. And 
where it is founded upon a statute, it is sufficient if it pur-
sues the words of the law.” Reference was then made with 
approbation to a note of Judge Story, in the beginning of 
7th Cranch, to the case of The Caroline,*  in which it was 
said the court did not mean to decide that stating the charge 
in the alternative would not have been sufficient if each 
alternative had constituted an offence for which the vessel 
would have been forfeited. The court then added these ob-
servations : It is said this mode of alleging two separate 
and distinct offences leaves it wholly uncertain to which of 
the accusations the defence is to be directed. This objec-
tion, if entitled to consideration, would apply equally to an 
information laying each offence in a separate count,’ and 
they concluded that the objection, if available at all, must 
go to the full length of limiting every information to a 
single offence, which they thought was not required by any 
principle of justice or sanctioned by any rule of practice ap-
plicable to admiralty proceedings. The same doctrine was 
asserted by Chief Justice Marshall in Jacob v. The Unite 
States.-^ So in Parsons on Shipping and Admiralty,! the 
author, in view of the authorities, gives his opinion that a 
libellant may state his case in the alternative. So in Cross

* 7 Crunch, 496. t 1 Brockenbrough, 520.
+ Vol. 2, p. 383, edition of 1869.
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v. The United. States*  judge Story remarked that “in pro-
ceedings in admiralty the same strictness is not required as 
in proceedings in common-law courts. And where the 
seizure is on land,” said he, “ although the proceedings 
would seem to be analogous to informations in the Ex-
chequer, yet I do not know that in our courts the rigid 
principles of the common law applicable to such informa-
tions have been solemnly recognized.” These considera-
tions, in our opinion, justify us in ruling that the Circuit 
Court erred in deciding that the information is fatally de-
fective because it does not aver distinctly and separately 
what John Slidell had done, but makes its allegations in the 
alternative.

No other reason than this we have mentioned, and which 
we regard as insufficient, was assigned by*  the Circuit Court 
for reversing the decree of confiscation, and ordering the 
information to be dismissed. But during the argument in 
this court, other objections have been urged against the 
decree, which, if they are valid, would justify its reversal, 
though some of them would not warrant the dismissal of 
the libel. It, therefore, becomes necessary to examine and 
determine whether they exhibit error in the action of-the 
District Court.

The first of these objections, and the one most pressed, is, 
that the court was without jurisdiction of the case. It is 
said no other property than such as had, prior to the filing 
°f the information, been seized by the direction of the 
Dissident of the United States, was within the purview of 
the seventh section of the Confiscation Act, and, therefore, 
within the limited jurisdiction of the District Court; and it 
is insisted the record does not show there had been any ex-
ecutive seizure of the eight hundred and forty-four lots and 
en squaies of ground before the information was filed, or, 

indeed, at any time.
Undoubtedly, though not an inferior court, the District 
onr is one of limited jurisdiction, and that it has jurisdic-

* 1 Gallison, 31.
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tion of the particular case which it attempts to adjudicate, 
must always appear. Undoubtedly, also, only such property 
as has been seized by executive order is within the power 
of that court for confiscation proceedings. Thus much is 
conceded. But it is a mistaken assertion that the record in 
this case does not show an executive seizure of the property 
condemned before the District Court assumed any jurisdic-
tion over it. The information avers that such a seizure was 
made on the 15th of August, 1863, by the marshal, under 
written authority given him by the district attorney, in com-
pliance with instructions issued to him by the Attorney- 
General of the United States, by virtue of the act of Con-
gress of July 17th, 1862 (the Confiscation Act); and to a 
citation or monition founded on the information, default was 
made. What the*  effect of this default was we do not pro-
pose now to discuss at length. We have gone over the 
ground recently in the case of Miller v. The United Stales,*  
and to that case we refer. In view of what was there said 
and decided, and in view of the authorities cited, it must be 
held that the default established the truth of all the material 
averments in the information, and among others, that there 
had been an executive seizure before the information was 
filed. It was equivalent in effect to a confession. Now, 
while it is true a party cannot, by consent, confer jurisdic-
tion where none would exist without it, it is equally tiue 
that when jurisdiction depends upon the existence of a fact, 
its existence may be shown as well by the confession of a 
party as by any other evidence.

It is next contended that the court had no jurisdiction, 
even if the seizure alleged in the information was made, be-
cause it is not averred to have been made by order of the 
President of the United States. As we have seen, the libel 
sets forth a seizure made by the marshal, under authority 
given by the district attorney, in pursuance of instructions 
issued by the Attorney-General of the United States, by vii ue 
of the act of Congress (viz., the Confiscation Act). t is

*11 Wallace, 268.
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this exhibits no authority given by the President for the 
seizure, and that the Attorney-General was not empowered 
to direct it. But if the seizure was made by virtue of the 
act of Congress, as the information avers it was, it was nec-
essarily caused to be made by the President, for he only was 
empowered by the act to cause it. Then the Attorney- 
General must have been the agent of the President to give 
instructions to the district attorney, and through him to the 
marshal. The language of the statute is, “it shall be the 
duty of the President to cause the seizure,” &c. This im-
plies that the seizure is to be made by the agents of the 
President. And a direction given by the Attorney-General 
to seize property liable to confiscation under the act of Con-
gress must be regarded as a direction given by the Presi-
dent. In Wilcox, v. Jackson*  it was ruled that the President 
speaks and acts through the heads of the several depart 
meats in relation to subjects which appertain to their respec-
tive duties. Therefore, where, by an act of Congress, all 
lands reserved from sale by order of the President were ex-
empted from pre-emption, this court ruled that a request for 
a reservation made by the Secretary of War for the use of 
the Indian department, must be considered as made by the 
President within the meaning of the act. The same doc- 
tiine was asserted in United States v. Eliason.^ It may, we 
think, be properly applied to the present case. While it is 
true the right of seizure and confiscation grows out of a 
state of war, the means by which confiscation is effected 

ave a very appropriate relation to the duties of the law de-
partment of the government. But whether this is so or not, 

is sufficient that the information in this case avers the 
®lzn^e was made by virtue of the act of Congress. It must, 

therefore, have been caused by the President.
t is next objected that the suit was on the admiralty, and 

tio °U?^e ^aW 8^e District Court. The seventh sec- 
sh II ° ^'e ^on^8ca^on Act enacts that the proceedings 

conform as nearly as may be to the proceedings in ad-

* 13 Peters, 498. f 16 Id. 291.
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miralty or revenue cases. Strict conformity is not required. 
No doubt in cases of seizure upon land, resort should be 
had to the common-law side of the court, and such, in sub-
stance, was, we think, the case here. Everything necessary 
to a common-law proceeding in rem is found in the record. 
An information was filed (called a libel of information, it is 
true, but still an information), a citation as well as a moni-
tion was issued, a default was taken, and, after consideration 
of the evidence, condemnation was adjudged. What was 
lacking in this to a common-law proceeding in rem? The 
principal lack alleged is that there was no jury trial. But 
in courts of common law no jury is called when there is no 
issue of fact to be tried. An inquest is sometimes employed 
to assess damages; but a jury to find facts is never required 
where there is no traverse of those alleged, and where a de-
fendant has defaulted. What matters it then that the infor-
mation was called a libel of information, or that the warrant 
and citation is called a monition ? The substance and all 
the requisites of a common-law proceeding are found in the 
record. Technical niceties are not required either in admi-
ralty or revenue cases.*

It is next objected there was no sufficient service of the 
process; but we think the return of the marshal showsex- 
act compliance with the order of the court directing service, 
and the manner in which it should be made. The order 
was that notice be given in two ways to the owner or owners 
of the property, and all persons interested therein, requiring 
them to appear and answer the information. The first of 
these ways was by posting a copy of the order on the front 
door of the court-house, and the second was by publication, 
viz., publication of the requirement to appear in the 
newspaper. In the execution of the order the marshal went 
beyond it. He posted copies of the information, of the 
warrant, and of bhe order of the judge, and he published 
the monition, which was a citation, as he was diiected. ie 
service was, therefore, sufficiently7 made.

* Samuel, 1 Wheaton, 9; The Hoppet, 7 Cranch, 489.
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It is further objected that the information was informal, 
in that it contained no charge against Slidell, the alleged 
owner, but that its averments were in the disjunctive. We 
have already sufficiently answered this. So, too, the absence 
of any averment that the causes of forfeiture were contrary 
to the form of the statute or statutes of the United States 
in such case provided, is no sufficient reason for reversing 
the judgment of the District Court. Such an averment is 
required by the twenty-second admiralty rule, but even in 
admiraltv a failure to make it cannot be taken advantage 
of in a court of errors.*  The defect is only formal. It is 
true the absence of such averment in indictments and crimi-
nal informations has been held to be a fatal fault, but for 
reasons inapplicable to civil proceedings, and we need not 
repeat that the present is a civil case.

Another objection urged against the proceedings in the 
District Court is, that the warrant, citation, and monition 
was not signed by the clerk of the court. It was attested 
by the judge, sealed with the seal of the court, and signed 
by the deputy clerk. This was sufficient. An act of Con-
gress authorized the employment of the deputy, and in gen-
eral, a deputy of a ministerial officer can do every act which 
bis principal might do.f

A further objection urged against the adjudication of for- 
eiture made by the District Court is, that it was made with-

out any finding that the property belonged to John Slidell, 
or any peison included in either of the classes designated 
ni the fifth and sixth sections of the Confiscation Act. This 
18 ^enevva^ of the complaint so earnestly pressed in Miller 
v. e United States, and which we held to be without foun- 

a ion. It is said that notwithstanding the default, it was 
nty of the court to “ proceed to hear and determine the 
accar(^’n» to law, as is directed by the eighty-ninth 

inn >n ? act March 2d, 1799,J respecting forfeitures curred der tha(. ac(. „ But th.g coiiceded, of what **

** be in this case in support of the objection?

t 1 Sut« L»rg0Weh9“tOn’ t Comyn’S Digest> Officer’ D ’ 3-
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The court did proceed to hear and determine the case after 
the default was entered. And it was not until after such 
hearing and consideration that the property was condemned. 
This appears by the record. Having heard and considered 
evidence, it must be presumed the court found that the prop-
erty belonged to a person engaged in the rebellion, or one 
who had given aid or comfort thereto, as well as all other 
facts necessary to the rendition of the judgment. This is a 
presumption always made in support of judgments of courts 
after their jurisdiction is made to appear. No rule of law 
required the District Court to state in detail in its record its 
findings of fact, and no such practice has prevailed in any 
court except some which are both of limited and inferior 
jurisdiction. Nor is it to be considered in a court of error 
whether the evidence was sufficient to warrant the findings 
presumed to have been made, and without which the judg-
ment could not have been given. A less degree of evidence 
is certainly needed after a default. Even in United States v. 
The Lion,*  so much relied upon, where a condemnation was 
sought under an act of Congress which enacted that after 
the default the court should proceed to hear and determine 
the case according to law, Judge Sprague said, “Towhat 
extent there must be a hearing must depend on the circum-
stances of the case.” “ The court,” said he, “ will at least 
examine the allegations of the libel, to see if they are suffi-
cient in law, the return of the marshal, and such affidavit 
or affidavits as the district attorney shall submit.” And he 
added that a wilful omission by the owners to answer might 
of itself satisfy the court that a forfeiture should be decreed. 
But without further consideration of this objection, we refer 
to the opinion delivered in Miller v. United States, to which 
we still adhere.

There remains but one other matter which requires notice. 
It is contended that the proclamations of amnesty in 1868 
amounted in effect to a repeal of the Confiscation Act. To 
this we cannot assent. No power was ever vested in the

1 Sprague, 399.



•Oct. 1873.] The  Con fiscat ion  Cases . 113

Opinion of Clifford, J., dissenting.

President to repeal an act of Congress. Moreover, the prop-
erty condemned in this case became vested in the United 
States in 1865, by the judgment of forfeiture, and the sale 
under the venditioni exponas merely converted into money 
that which was the property of the government before. No 
subsequent proclamation of amnesty could have the effect 
of divesting vested rights. Even the express repeal of a 
statute does not take away rights of property which accrued 
under it while it was in force.

We have thus reviewed the whole record of the proceed-
ings- in the District Court, and we have been able to dis-
cover nothing which justified a reversal of the decree of 
condemnation.

Judgmen t  of  the  Circ uit  Cour t  rever sed , and the cause 
remanded with instructions to

Affir m the  judg ment  of  the  Dist rict  Cou rt .

Mr. Justice CLIFFORD: I dissent from the opinion of 
the court in this case because it is repugnant to the repeated 
decisions of this court, to the eighty-ninth section of the 
Collection Act, and to the twenty-ninth admiralty rule of 
t is court, which was adopted as the rule of decision more 
tian thirty years ago; and because it is opposed to the 
' io e cmient of the decisions of the admiralty courts and 
°tie rules laid down by the most approved writers upon 

admiralty law.*
Apait from that, I also adhere upon the merits to the dis-

senting opinion in the case of Miller v. United States.} 

mei J.Usy,ce ^ELD: I dissent from the opinion and judg- 
1 0 tie court on the grounds stated in the dissenting 

the cases of Miller v. United States, and Tyler v.

8 o“."“’297; s,,™h’8 894’ 1 s“- •»
Praxis art’ 35. t L*  ‘yRu eS’No’ 29 ’ The Dltvid pratt, Ware, 495; Gierke’s 
2ded.178- Ly°n’1 Sprague, 400; 2 Conklin’s Admiralty,
miralty Law 401 n miralty> 449, 452; 2 Browne’s Civil and Ad- 
Admiralty, 400 ’ un aP s Practice, 206; 2 Parsons on Shipping and
t 11 Wallace, 314.

vol
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Defrees, reported in the 11th of Wallace, so far as they are 
applicable to the facts of this case; and on the further 
ground that the libel of information is fatally defective in 
charging no one offence positively, but several offences in 
the alternative.

Mr. Justice DAVIS also dissented.

Mr. Justice BRADLEY, not having heard the argument, 
took no part in the judgment.

Note .

Claim s of  Mar cu ar d  et  al .

Holders of Hens against real estate sold under the Confiscation Act of July 
17th, 1862, should not be permitted to intervene in any proceedings for 
the confiscation. Their liens will not, in any event, be divested.

In these cases, which were several appendages to the case 
just above reported, and which came here on error or appea 
from the Circuit Court for the District of Louisiana, Marouard, 
the Citizens’ Bank of Louisiana, and the Merchants’ Bank o 
New Orleans, alleged that at the time of filing the informati 
mentioned in the foregoing case as the foundation o t e sa e 
which was made of the eight hundred and °
ten squares of ground in New Orleans, owned by ShdeM y _ 
spectively held liens against the said property. And W 
permitted by the courts below to intervene for e pr „ 
of their claims. Those courts, however-the District Cou • 
and the Circuit Court affirming its action—refuse 
take the proceeds of the sale. .. was

On the different writs of error or appeals the que 
whether this action was right.

Mr. Thomas Allen Clarke, for the parties appellant or plaintiff*  
in error, denied that it was.

Mr. C. H. Hill, Assistant Attorney-General, contra.



Oct. 1873.] The  Con fis cat ion  Cases . 115

Statement of the case.

Mr. Justice STRONG delivered the opinion of the court.
The parties now before us complain that they were not 

allowed to take the proceeds of the sales. But they ought not 
to have been allowed to intervene. They had no interest, even 
if they were lien holders, in the confiscation proceedings. It 
was only the right of John Slidell, whatever that right was, 
that could be condemned and sold, and the sale under the judg-
ment of condemnation in no degree disturbed their liens. By 
the decree of condemnation the United States succeeded to the 
position of Slidell, and the sale had no other purpose or effect 
than to make the thing confiscated available for the uses desig-
nated by the Confiscation Act. This was decided in Bigelow v. 
Forrest*  and more recently in Day v. Jftcouf The District 
Court, therefore, acted correctly in rejecting the claims of the 
appellants and plaintiffs in error, even if the reasons given for 
the rejection were insufficient, and the Circuit Court was not in 
error in affirming what the District Court did.

The action of the Circuit Court in the premises is, therefore, 
Aff irm ed  in  eac h  of  the  case s .

Mr. Justice BRADLEY did not sit during the argument, and 
took no part in the decision of any of the above causes.

Conrad ’s Lots .
When, under the Confiscation Act of July 17th, 1862, an information has 

been filed in the District Court and a decree of condemnation and sale 
of the land seized been made, and the money has been paid into the 
registry of the court, and on error to the Circuit Court, that court, re-
versing the decree, has dismissed the information but confirmed the sale, 
and ordered the proceeds to be paid to the owner of the land—if on error 
y the United States to this court, this court reverse the decree of the 
ircuit Court, and affirm the decree of the District Court, that reversal 

wi leave nothing on which a writ of error by the owner can act. The 
. ju gment having been reversed, the confirmation of the sale and order 

° pay the proceeds fall. The only judgment can be reversal again.
Error  to the Circuit Court for the District of Louisiana, 

in th n-information verY similar to that in Slidell’s case, filed 
__2®^>strict Court for Louisianaj by The United. States, v. Ten 

* 9 Wallace, 389. | 18 jd. 156.
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Lots of Ground, the property of C. M. Conrad, the lots had been 
decreed by that court forfeited to.the United States, and were 
sold accordingly; the money being paid into the registry of the 
court.

On error to the Circuit Court that judgment was set aside, 
and the information was ordered to be dismissed, but it was 
also ordered that the net proceeds of the property sold under 
the judgment be paid to Conrad, and that the sale stand con-
firmed.

Two writs of error were sued out, one by the United States 
and one by Conrad; that by the United States being to the ac. 
tion of the Circuit Court in setting aside the judgment of the 
District Court and ordering the information to be dismissed, 
and that by Conrad to the action of the court confirming the 
sale made under the judgment of condemnation and forfeiture.

On the writ taken by the United States this court (just after 
reversing the judgment in Slidell’s case) reversed the judgment 
in Conrad’s case also, and for the same reasons that it had re-
versed the judgment in Slidell’s case, and remanded the cause, 
with instructions to affirm the judgment or decree of the Dis-
trict Court.

The present case was on the writ of error taken by Conrad, 
and upon it he now sought here to obtain a reversal of so much 
of the judgment as confirmed the sale made under the judgment 
of condemnation and forfeiture.

Jfr. C. M. Conrad, plaintiff in error, in propria persona; Mr. C. 
H. Hill, Assistant Attorney-General, contra.

Mr. Justice STRONG delivered the opinion of the court.
We have just decided in the case of the United States v. Ten 

Lots of Ground, the property of C. M. Conrad (it being a writ of 
error sued out by the United States), that the judgment of the 
Circuit Court was erroneous, and reversed it, ordering that the 
decree of confiscation be affirmed. This leaves nothing upon 
which the present writ of error can act. The judgment having 
been reversed, the order of confirmation of the sale, as well as 
the order of distribution, fall with it. We can, therefore, only 
repeat the judgment given in the former case, which was a 
judgment of reversal.
J Judg ment  reve rse d .
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Justices CLIFFORD, DAVIS, and FIELD dissented from 
the judgment rendered, and were of opinion that only so much 
of the judgment of the Circuit Court should be reversed as con-
firmed the sale made under the decree of the District Court.

Knapp  v . Rai lro ad  Compa ny .

1. In determining a question whether a Circuit Court had erred in denying a
motion to remand a case removed to it from the State court, and giving 
judgment as if the case had been rightly removed to it, this court cannot 
pay any attention to a certificate of the clerk of such Circuit Court, 
certifying that on the hearing of the motion in the Circuit Court certain 
things “appeared,” “ were proved,” or “were admitted,” or “agreed 
to” by the parties respectively; such facts not appearing by bill of ex-
ception nor by any case stated. Neither party can gain any advantage 
by such a statement.

2. The act of Congress of March 2d, 1867, allowing either of the parties to
a suit—they being of a certain class described—to remove it from a 
State court into the Circuit Court of the United States, does not change 
the previously existing and settled rules which determine who are to be 
regarded as the plaintiff and defendant.

8. Hence, where two persons in one State, trustees, for bondholders, of a 
mortgage of a railroad owned by a company in another, foreclosed the 
mortgage, bought in the road in trust for the bondholders, and then 
leased it to a citizen of the State to which they themselves belonged, 
and then a majority of the bondholders in the State where the original 
company was, in pursuance of a statute there, formed themselves into a 
new corporation, to which the statute gave ownership and control of 
t e road, and suit was brought in a State court against the lessee of the 
road by the trustees who had made the lease, held, that the defendant 
cou not remove the suit from the State court to the Federal court on 

e ground that it was wholly between the new corporation and the 
essee, and that the trustees were now merely nominal parties; they, 

t e^ril8^ees’ not having been discharged from, or in any way incapaci- 
h Sp executing their trust, and there having been, in fact, unpaid 
ad h ^rS W^° no^ j°ined in the creation of the new corporation, 

w o ad yet a right to call on the trustees to provide for the pay-
ment of their bonds.

the RR]R ^ircuit Coiirt f°r the District of Vermont; 
nail °V the case being whether the suit origi-

y iought in a State court (the County Court for the
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County of Bennington), had been rightly removed to the 
Circuit Court, in pursuance of the act of Congress of March 
2d, 1867;*  one enactment of which is as follows:

“That where a suit is now pending, or may hereafter be 
brought.in any State court, in which there is a controversy be-
tween a citizen of the State in which the suit is brought and a 
citizen of another State, and the matter in dispute exceeds the 
sum of $500, exclusive of costs, such citizen of another State, 
whether he be plaintiff or defendant, if he will make and file, 
in such State court, an affidavit stating that he has reason to 
and does believe that, from prejudice or local influence, he will 
not be able to obtain justice in such State court, may, at any 
time before the final hearing or trial of the suit, file a petition 
in such State court for the removal of the suit into the next 
Circuit Court of the United States, to be held in the district 
where the suit is pending,” &c.

The case was thus:
The Western Vermont Railroad Company, a corporation 

of Vermont, having issued a large amount of bonds, made 
a mortgage of the road to Knapp and Briggs, both citizens 
of New York, in order to secure the payment. By a foreclo-
sure, in regular equity form, of that mortgage under the 
laws of Vermont, the title of Knapp and Briggs to the rail-
road became absolute in fee, in trust for the bondholders 
under the mortgage. They thereupon leased the railroad 
for a term of years to the Troy and Boston Railroad, a cor-
poration of New York; and, therefore, according to the de-
cisions of this court, a citizen of the same State with Knapp 
and Briggs. The lease contained various covenants.

In the meantime, and before the expiration of the lease, a 
new corporation, called the Bennington and Rutland Rail-
road Company, had been organized by a majority of the bond 
holders, in pursuance, as was said, of certain provisions o 
a railway act of Vermont. That act, as the new corporation 
conceived, authorized the majority of the bondholders of any 
railroad company purchasing the road under a foreclosure,

*14 Stat, at Large, 558.
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to form a new corporation, which would own, maintain, and 
work the purchased railroad.*  It vested the company thus 
formed with all the powers, privileges, and franchises of 
the original corporation, and empowered it “«to proceed in 
any manner it may deem expedient, either by purchase or 
otherwise, to obtain the title and ownership, or the use and 
benefit of the whole estate, and to satisfy the undivided in-
terest or claims of any other party or parties interested in 
said railroad; and until the interests of such other parties 
shall become vested in such new corporation, such corpora-
tion shall be the trustees thereof, and shall be accountable 
therefor as tenants in common.”

By an act passed Kovember 18th, 1864, the corporation 
formed under the foregoing provisions was declared entitled 
to receive rents accruing under leases executed by the trus-
tees who foreclosed.

In this state of things, Knapp and Briggs sued the Troy 
and Boston Railroad Company, on the covenants already 
mentioned of their lease to them. The defendants—alleging 
that the new corporation was, by the provision of the stat-
ute under which it was formed, substituted as trustee of the 
other bondholders, in place of Knapp and Briggs, and had 
thus become the real party in this suit, and filing such affi-
davit of local prejudice as the act of March 2d, 1867, re-
quires-—asked the State court, in a petition addressed to it, 
to remove the cause into the Circuit Court. They con-
tended that the subject-matter of the controversy was wholly 
etween the Bennington and Rutland Railroad Company, a 
ermont corporation, and themselves, and that Knapp and 
llggs were now but nominal parties to it, having' no in-

terest in it.
he petition, with the affidavit annexed to it, together 

01^^na^ declaration, and pleas, were trans- 
1 e to the Circuit Court. The plaintiffs, upon these pa- 
185 t e certified copy of the lease, and the affidavits of 

ain peisons that there were outstanding bonds of the

* Laws 1862, chap. 28, fâ 104, 108.
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Western Vermont Railroad, which had not been converted 
into or exchanged for the stock of the Bennington and Rut-
land Railroad Company, nor in any other way paid or dis-
charged, moved the Circuit Court to remand the cause to 
the State court for want of jurisdiction. This motion the 
Circuit Court denied, and proceeded to hear and adjudge 
the case; and after suit gave judgment for the company. 
The plaintiff’, Knapp, thereupon (Briggs having died) took 
this writ of error.

The transcript of the record, as it came to this court, pre-
sented in regular form the papers on. which the order for 
removal was founded, and those filed in support of the mo-
tion to remand. It contained, in addition, a statement by 
the clerk of the court, below (not authenticated in any way 
by the judge, nor appearing in a bill of exceptions), occu-
pying three pages of the transcript, of a number of things 
which according to the statement “appeared” or “were 
proved” on the hearing of the motion, and of different 
things that were “admitted” or “agreed to” by the parties 
respectively. One part of the certificate was thus:

“ It further appeared that said Knapp and Briggs had no in-
terest, directly or indirectly, in the commencement or prosecu-
tion of this suit; that they had no control whatever over it; 
paid no part of the expenses of its prosecution; had employed 
no counsel; and that said suit was prosecuted solely by, and for 
the benefit of, said Bennington and Rutland Railroad Company, 
and at its expense; and that the said Bennington and Rutland 
Railroad Company had indemnified the said Knapp and Biiggs 
against any liability growing out of said suit. And that Knapp 
and Briggs did not know that said suit was to be brought until 
after the writ bad been served.

“ It was admitted by both the plaintiffs and defendants that 
the said Bennington and Rutland Railroad Company was organ 
ized under the same laws of the State of Vermont; that sai 
organization was valid and legal; and that thereby said en 
nington and Rutland Railroad Company became the trusteeso 
such bondholders as had not converted their bonds into t 
stock of said Bennington and Rutland Railroad Company, a 
of the interests and claims of all other parties in said rai 10
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“And it was admitted by the plaintiffs that this suit was 
brought in their names because, as the plaintiffs claimed under 
the laws of the State of Vermont, and the rules of pleading 
then in force in that State, it was necessary so to commence the 
same in order to recover on said covenant, as no action upon a 
covenant can be maintained in that State in the name of any 
other person than the covenantor, unless where the covenant 
is, in terms, assignable, and runs with land, and has been duly 
assigned by the warrantee deed of the covenantor conveying the 
premises to which the covenant applies.”

Messrs. L. P. Poland and E. J. Phelps, for the plaintiffs in 
error; Mr. 17. J. Beach, contra.

Mr. Justice DAVIS delivered the opinion of the court.
In the consideration of the question whether or not the 

Circuit Court had the right to try the case, we are confined 
to the papers sent up with the order for removal and the 
papers filed in support of the motion to remand. If any-
thing occurred on the hearing of this motion, which ought 
to have been preserved, it has not been done, for there is 
neither a bill of exceptions nor an agreed case in the record. 
It is true, the clerk makes a recital, running through nearly 
three pages of the transcript, of the various matters which, 
he says, were proved on the hearing of this motion, and of 
certain stipulations and admissions. These recitals form no 
part of the record and cannot be considered by us. They 
are not even authenticated by the signature of the judge, 
nor could they be, to be made available here, except through 
the mode of a bill of exceptions.

Although this manner of making entries by7 the clerk is 
improper and unauthorized, yet the party to the record in 
w ose favor they are made cannot gain by them, or the 
party against whom they are made be injured by them. If 

i ci party, in an action at law, is desirous of preserving 
! e evidence, either at the trial or on a preliminary motion, 
in oi er to raise a question of law upon it, he must ask to 
onP i|lcorP°rated in a bill of exceptions. This is the 

j way m which it can be done, unless the parties choose
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to make an agreed statement of facts. Neither mode was 
adopted in this case, and we are, therefore, without the 
means of knowing what evidence was introduced on either 
side on the motion to remand. The question of jurisdiction 
is, therefore, to be decided on the papers properly in the 
record.

The motion of the plaintiffs to remand the case to the 
State court was denied, and the Circuit Court rested its de-
cision on the ground that Knapp, the surviving plaintiff, 
was only a nominal party to the suit. But it is difficult to 
see how a party who makes a contract and is charged with 
duties and responsibilities in connection with it can be 
treated, when he sues for the breach of it, otherwise than as 
the real plaintiff. In a court of law legal rights alone can 
be recognized, and in determining the point of jurisdiction, 
we will not make inquiry outside of the case in order to 
ascertain whether some other person may not have an equi-
table interest in the cause of action.

It is conceded on the argument that Knapp and Briggs 
were trustees of a mortgage upon the property of the West-
ern Vermont Railroad to secure the bonds of the company, 
and that upon a strict foreclosure of the mortgage their title 
became absolute in trust for the bondholders. After this 
they leased the road to the defendants for a term of years, 
and at the expiration of the lease brought their suit upon 
the covenants of the lease. It would seem that they not 
only had the right to sue, but that nobody else could sue. 
It is said, however, that before the expiration of the lease a 
new corporation, called the Bennington and Rutland Rail-
road Company, was organized by a majority of the bond-
holders of the defunct corporation, under the laws of Ver-
mont, who had converted their bonds into stock, and that 
the new corporation was, by the provision of the statute 
under which it was formed, substituted as trustee foi the 
other bondholders in place of the plaintiffin error, and ha 
thus become the real party in this suit. It is not necessaiy 
to discuss the question whether the statute of Vermont can 
bear the construction claimed for it, for manifestly it is no
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in the power of the State legislature, without the consent of 
the cestuis que trust, to substitute a new trustee in place of 
the persons named in the mortgage. This would impair 
the obligation of the contract. The salability of railroad 
bonds depends in no inconsiderable degree upon the charac-
ter of the persons who are selected to manage the trust. If 
these persons are of well-known integrity and pecuniary 
ability the bonds are more readily sold than if this were not 
the case. It is natural that it should be so, and on this 
account the trustees usually appointed in this class of mort-
gages are persons of good reputation in the cities where 
these bonds are likely to sell. To change them is to change 
the contract in an important particular, and this cannot be 
done without the consent of the parties for whose benefit 
the trust was created.

The trustees in this case, so far as the record discloses, 
have not been discharged from the obligations of their trust 
or divested of their right of action on this lease by judicial 
proceeding or otherwise, nor has the trust in fact been 
closed, for there are bonds outstanding which have never 
been paid or converted into stock of the new corporation. 
It can make no difference whether these bonds are few or 
many. The trust is continued until all are paid, unless in 
the meantime the trustees, are discharged.

hey are the real plaintiffs in any suit brought to enforce 
a claim accruing to them in the execution of their trust, as 
wb so as executors and administrators are, who also sue 
0! t e benefit of others and not themselves. Like them 

ey contiol the litigation, and are charged with the respon- 
1 itj of conducting it. The true line of distinction be- 

^Ween nominal and real parties to an action is pointed out 
ford'*  m°Ult *n receRb case Coal Company v. Blatch- 
o, i 6 court’ commenting on the cases of Browne v. 

. Bland,J where the plaintiffs of record
analo h d n°minal parties merely say, “There is no 
teeshH G^een cases and the case at bar (one of trus- 
——Li__ nominal plaintiffs in those cases were not

H Wallace 179 « A. 'f 5 Cranch, 303. J 2 Howard, 9.
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trustees, and held nothing for the use or benefit of the real 
parties in interest. They could not, as is said in McNutt n . 
Bland, prevent the institution or prosecution of the actions, 
or exercise any control over them. The justices of the.peace 
in the one case and the governor in the other were the mere 
conduits through whom the law afforded a remedy to the 
parties aggrieved.”

The position of Knapp as surviving plaintiff is very dif-
ferent. He is not a mere passive instrument in the litiga-
tion. On the contrary, he is active in promoting it, and 
would be remiss in his duty if he failed in using all proper 
means to bring it to a successful issue. As the cause of 
action is vested in him the court looks to his citizenship in 
determining the question of jurisdiction, and not to the resi-
dence of those persons who are beneficially interested in the 
subject-matter of the litigation. The cases are numerous to 
this point, and it would be a needless work to cite all of 
them.*

It may be proper to say that the act of 1867, on the sub-
ject of the removal of cases from the State to the Federal 
courts, which extends the provisions of the act of 1789, so 
as to allow either the plaintiff or defendant to remove the 
cause for the reasons stated, at any time before final judg-
ment, does jnot change the settled rule that determines who 
are to be regarded as the plaintiff and the defendant. As 
the plaintiff and the defendant in this action were both citi-
zens of New York, the Circuit Court had no jurisdiction to 
entertain it.

Jud gm ent  reve rsed , with instructions to the Circuit Court 
to remand the case to the County Court for the County of 
Bennington, in the State of Vermont, from whence it was 
improperly removed to the Circuit Court.

Mr. Justice BRADLEY did not sit during the argument, 
and took no part in this decision.

* Bornafee v. Williams, 3 Howard, 574; Davis r. Gray, 16 Wallace, 220; 
Coal Co. v. Blatchford, supra.
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Burto n  v . Drigg s .

1. Where a party excepts to the admission of testimony he is bound to state
his objection specifically, and in a proceeding for error he is confined to 
the objection so taken. If he assign no ground of exception, the mere 
objection cannot avail him. Hence, where an original deposition, regu-
larly taken, sealed up, transmitted, opened, and filed in the case, was 
lost, and a copy, taken under the direction of the clerk of the court and 
sworn to as a true copy, was offered in evidence in its place, an objection 
to the copy “on the ground that it was not the original” is too indefinite 
to let in argument that the witness was alive, and that the lost deposi-
tion could only be supplied by another one by the same witness, and 
that secondary evidence was inadmissible to prove the contents of the 
first deposition.

2. If the objection had been made in a form as specific as by the argu-
ment abovementioned it was sought to be made, it would be insufficient, 
it appearing that the witness lived in another State, and more than a 
hundred miles from the place of trial.

8. When it is necessary to prove the results of an examination of many 
books of a bank to show a particular fact, as ex gr., that A. B. never at 
any time lent money to a bank, and the examination cannot be conve-
niently made in court, the results may be proved by persons who made 
the examination, the books being out of the State and beyond the juris-
diction of the court.

Where one, fraudulently exhibiting to another a sealed instrument recit-
ing that the person exhibiting it has a claim for a sum of money on a 
third party (he having no claim whatsoever), fraudulently induced that 
other to buy it from him, and such other buying it, pays him in money 
for it, and takes an assignment under seal on the back of the instru-
ment, the person thus defrauded may recover his money in assumpsit, 
on a declaration containing special counts setting out the instrument as 
in uccraent, and averring the utter falsity of its recitations, and the 

and of the whole transaction; the declaration containing also the com-
mon counts.

Error  to the Circuit Court for the District of Vermont; 
the case being thus:
in^'^v^11 O’ A’ Burton, of Vermont, in April, 1859, meet- 
oftt’111] ew Y°l‘k with one William Driggs, of Michigan, 
Pen q ° a c^a^m on the Bank of Tioga County,
it*  ai d ria’ ^e’ Burton, alleged that he had against
to Driff J 8^ow^n» the reality of his claim exhibited

'&gs a paper, under seal, executed by him, Burton,
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and three other persons, bearing date October 20th, 1858, 
whereby it was recited and agreed as follows:

“ That the parties had severally furnished to the Tioga Bank, 
to enable it to redeem its bills promptly, certain sums of money, 
to wit, O. A. Burton, $7060.18, &c.; that the bank was to refund 
said moneys as soon as it was in a condition to do so, and that it 
would lend to said parties, not exceeding $10,000 at any one 
time, on paper payable in New York, with interest at the rate 
of five per cent, per annum; that the Tioga Bank had advanced, 
to be paid in on the stock of the Pittston Bank, of Pennsylvania, 
$9870, which money belonged to the four parties to the instru-
ment, and it was agreed that each of the parties owned one- 
fourth part thereof, less cost and expenses.”

Driggs bought the claim, paying $7060.18 for it; and Bur-
ton made this assignment on the back of the paper which 
he had shown Driggs:

“ For and in consideration of the sum of $7060.18,1 do hereby 
sell, assign, transfer, and set over to William Driggs, my interest 
of an equal amount in the Tioga County Bank, paid in accord-
ing to a certain contract made October 20th, 1858, between 0. 
A. Burton, and others, which is hereto attached, with all the 
rights and privileges therein which I have, or should have had, 
if this sale had not been made.

“ Witness my hand and seal this 29th day of April, 1859.
“O. A Bur to n .” [l . s .]

Upon presenting his newly purchased claim soon after 
wards at the Tioga County Bank, Driggs was informed 
that Mr. O. A. Burton had no claim whatever on the bank; 
that he was not a stockholder in it; that his name was not 
to be found on its books, and that in the alleged sale a gross 
fraud had been practiced. .

Hereupon, Driggs sued Burton in the court below in as-
sumpsit. The narr. contained -certain counts setting out t e 
instrument which Burton had shown to him as inducem , 
and averred that the recitals which it made weie w J 
false; that Burton bad no claim whatever on the ban ,an 
that the plaintiff had got nothing whatever fiom it.
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Burton, admitting that he had no such claim against the 
bank as was recited in the paper, set up in defence that he 
did in’fact own certain powers of attorney to transfer stock 
in that bank, executed by parties who owned such stock, 
and for which he paid $10,000; that he had explained to 
Driggs at the time of the assignment to him that such was 
the real nature of the claim transferred to him, and he de-
livered to him these powers of attorney; and that Driggs 
had received them and subsequently acted under them, par-
ticipated in an election of directors, and assisted in redeem-
ing the notes of the bank in circulation.

In reply, Driggs gave evidence tending to prove that this 
allegation was as false as had been the other, and that he 
never received any consideration, benefit, or return what-
ever, directly or indirectly, for the money paid for it.

The powers were not produced by Burton, nor did he 
give any evidence to show from whom he obtained them, 
by whom or how they were signed, in what amount, or what 
became of them.

Driggs gave evidence tending to prove that no such powers 
to transfer stock had ever been issued by the bank.

Upon these facts Driggs sought to recover back the money 
paid by him upon the grounds:

1. Of the warranty of Burton, both expressed and im-
plied, that the claim assigned to the defendant in error was 
genuine:

2. That the money was obtained from him by Burton, 
through fraud, and without equivalent:

3. That the consideration upon which the money was paid 
and received, had totally failed.

he case being closed, the court—refusing several requests 
0 t e defendants for instructions, and among them a request 
to charge that the plaintiff was not entitled to recover on 

18 special counts nor to recover in the action—intimated 
an opinion in favor of the plaintiff, upon the first and third 
tofi'tS] th0 Purposes of the trial instructed the jury
wer W^e^ler the 8ale and representations made by Burton 

e?e 8uch as he alleged, or whether they were such as were
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alleged by Driggs, and that if they were such as were al-
leged by Burton that the verdict should be in his favor.

That if they were such as were alleged by Driggs, then to 
find whether or not they were true; that if true, the verdict 
should be in favor of Burton.

That if untrue, the jury should then find whether Driggs 
received any interest in the bank whatever by the assign-
ment, or in the transaction, either such as that described in 
the paper, or such as Burton alleged that he had transferred 
to him. If he did, the verdict should be for Burton.

But that the paymerit of the money and the execution of 
the assignment being admitted, if the jury found the repre-
sentations to have been such as Driggs alleged; that they 
were untrue in fact; that Burton had no such claim as he 
sold, and that Driggs received nothing whatever under the 
assignment or in the transaction, then that the verdict should 
be for the plaintiff, Driggs, for the money which he had paid.

The jury found in favor of the plaintiff, for the amount 
paid and interest, being $12,078.64; and judgment having 
been entered accordingly, the defendant brought the case 
here on error.

In the course of the trial the plaintiff offered to read a 
copy of the deposition of one Vine De Pue, a person who 
lived in another State, and more than one hundred miles 
from the place of trial; and whose deposition had been taken 
under the act of Congress authorizing depositions to be taken, 
“ when the testimony of any person shall be necessary in any 
civil cause . . . who shall live at a greater distance from the 
place of trial than one hundred miles.” No proof was given 
that the said De Pue was dead. The bill of exceptions said:

“ The plaintiff proved, to the satisfaction of the court, that 
the original deposition was regularly and propeily ta en in 
cause, reeled up, transmitted to the clerk of tb.s court and by 
him properly opened and filed, all in accordance w 
visions of the act of Congress; that said depos. .on. 
and could not be found; that the copy offered was a ti W 
taken under the direction of the clerk, and by 11 
with the original and certified.
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“The defendant objected to the admission of the copy on the 
ground that it was not the original. The court overruled the ob-
jection and admitted the deposition, to which decision the de-
fendant excepted.”

This was the first exception.
The plaintiff then proved that the books of the Bank of 

Tioga County were in Tioga, Pennsylvania, where the bank 
itself was situated; that he had endeavored to obtain them 
for use on this trial; but that the officers of the bank who 
had them in their keeping refused to let them go away from 
the bank. He then offered the deposition of one C. P. 
Steers, and of A. C. Turner.

Steers had been cashier of the bank from the 15th of Sep-
tember, 1858, up to the 29th day of April, 1859. He thus 
testified:

“During the entire period that I was cashier I had charge of 
the financial affairs of the bank, and was well acquainted and 
familiar with all the financial business and matters of the bank. 
0. A. Burton did not, at any time during that period, loan, ad-
vance, or furnish to the said Tioga County Bank the sum of 
17060.18, nor any other sum of money. The name of O. A. 
Burton was never on the books of the bank, nor did the bank 
at any time during the said period owe the said Burton for ad-
vance or otherwise; and don't think that the name of said Bur-
ton appeared upon the books of the bank as a stockholder 
during said period of time.”

Tuiner, former cashier of the bank, and who had served as 
cashier from December, 1859, to August 18th, 1867, thus 
testified:

and n ^9» I made a careful examination of the books
PaPerS the bank for the purpose of ascertaining its condi- 

in th Sk^S’\an^ liabilities. I examined all the books and papers 
tion d an relating to its affairs from the time of its organiza- 

and on that examination I found no 
e bank Of kind that O-A- Burton ever had any 

holder bank’ either as debtor, or creditor, or stock-
afterwa°d anv any kind whatever in the bank. I

vo l  8 examined the books of the bank again at the request
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of the plaintiff in this suit, and with direct reference to the 
matters involved infthis suit, and I did not find that on the 20th 
day of October, 1858, or on the 29th day of April, 1859, or at 
any other time, that the bank was indebted to 0. A. Burton in 
the sum of $7060.18, or in any other sum. I did not find the 
name of O. A. Burton on the books of the bank in any way.”

The counsel of the defendant objected to the admission in 
evidence of such parts of these depositions as referred to 
what appeared, or did not appear, on the books of the Tioga 
County Bank. But the court allowed the depositions as 
above set forth to be read.

Mr. L. P. Poland, for the plaintiff in error:
I. The court erred in admitting the paper said to be a copy of 

the deposition of Vine De Pue.
The Federal courts have ever held parties to strict con-

formity to the statutes authorizing and prescribing the oc-
casions, mode, and form of taking depositions. No statute 
of Congress—no decision—authorizes the use, as evidence, 
of a copy of a deposition, where the original is lost. The 
action of the court below must rest, for its justification, 
upon the common-law doctrine, that secondary evidence is 
admissible, when the primary cannot be had—as, parol evi-
dence of the contents of a lost writing. But there are good 
reasons why this doctrine should not be extended to the 
case of lost depositions; as—

1st. The statutes authorizing the use of depositions in 
cases at law, are variant from common law, and imply the 
existence of a better kind of evidence, viz., the testimony 
of the witness in open court; and allow depositions only in 
peculiar cases, and to prevent a possible failure of justice. 
As far, therefore, as the statute goes we may follow, but no 
further. Depositions themselves are regarded as only sec-
ondary evidence.*

2d. The rule requiring the best evidence attainable to be 
used in the cause, demands that the witness, who is apparent y

* Haupt v. Henninger, 37 Pennsylvania State, 138.
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in life, should be produced, not to testify to what he once 
testified to in a deposition, but what he at the time of the 
trial knows of the matter. For this (the best evidence) the 
statute allows, in peculiar cases, an inferior grade, viz., a 
deposition made out of court; but goes no further. The 
common rule then should exclude evidence of a still inferior 
grade (as, a copy of a deposition), so long, at least, as the 
testimony of the witness in court or a new deposition can be 
obtained.

3d. It might be safely admitted, that if the witness had 
died, the contents of his deposition, being lost, might be 
proved; for, in such case, this would have been the best 
attainable evidence. But it would be of dangerous prece-
dent and practice to allow secondary evidence of the con-
tents of depositions, except in case of such absolute neces-
sity. If proof of what the witness swore could be made by 
a copy of his deposition, it could be made by7 any Qt.her evi-
dence of contents, as by the recollection of a witness, since 
there are no degrees in secondary7 evidence.*

Here, too, the court erroneously determined not only the 
question of loss of the original, but the accuracy of the copy.

Two \ermont decisions, Follett v. Murray^ and Low v. 
refers,J are decisive of this question.

II. The depositions of Turner and Steers were wrongly received. 
1st. The books of the bank were but private writings, 

an weie not evidence per se—certainly not as to strangers 
t lough admissible perhaps as memoranda, in aid of the 

estimony of the party making them. They7 were used 
purely as substantive evidence.

2d. Befoie the admission of secondary evidence of the 
ntentsof the books, more especially evidence of what does 

th uPon books, it should have been proved that 
e an - had and kept books, and their authenticity; that 

ooks had upon them, in regular entry, items, and all

* BrLaw, 358)” W°0dman’ 6 Carrington & Payne, 206 (25 English Common

i 36 Id. 177.
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items of the class represented by the said defendant’s claims. 
It is only in such case that the absence of an entry repre-
senting the defendant’s claim could furnish an inference of*  
the non-existence of the claim.

No preliminary evidence of this kind was given, but these 
preliminary facts were assumed.

Turner’s deposition is limited to what he found, and to 
what he did not find upon what he calls the books of the 
bank, kept, not by himself, but before he became cashier. 
This witness’s interpretation of the meaning of the books to 
his mind was clearly not evidence, nor was his construction 
of the contract, which was exhibited to him. If the contents 
of these bank books were evidence, and they could be proved 
without production of the books themselves, then the proof 
should be by an examined and sworn copy of the books. 
Instead of this, Turner swears only to the result of his exam-
ination. As clearly the statements of Steers were not ad-
missible evidence.

III. As to the charge.
The contract in this case, as well as the assignment, were 

under seal. The action proceeds upon an assumpsit of the 
defendant, that he was the lawful owner of a claim of 
$7060.18, mentioned in the sealed instrument, against the 
Tioga County Bank. It is for a breach of this agreement 
that the suit is brought. Now, if the contract has this foice, 
and there is any such agreement in it, whether expiesse or 
implied, it is a covenant and not a simple assumpsit, an 
the action should be covenant.*  Upon this idea, the vs 
request of the defendant below should have been answered; 
certainly the first branch of it.

In the charge as given, the case was put wholly upon me 
ground of want of consideration, or of an implied warran J , 
grounds which we must suppose may not have entere in 
the argument for the defence. •

This was a double error: 1st. This position was 
sistent with the form of action, as applied to a sealed

* Young v. Preston, 4 Cranch, 239.
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tract. 2d. It was misleading in the argument of the case, 
working a surprise and a mistrial.

Mr. E. J. Phelps, contra.

Mr. Justice SWAYNE delivered the opinion of the court.
The first assignment of error relates to the admission in 

evidence of a copy of the deposition of Vine De Pue. 
The bill of exceptions sets forth that the original deposi-
tion was regularly taken, sealed up, and transmitted to the 
clerk of the court where the cause was pending, and by him 
properly opened and filed; and that thereafter it was lost 
and could not be found; and that the copy offered was a 
true copy, taken under the direction of the clerk, and by 
him compared and certified. The exception is as follows: 
“The defendant objected to the copy on the ground that it 
was not the original. The court overruled the exception 
and admitted the deposition, to which decision the defendant 
excepted.”

It is a rule of law that where a party excepts to the ad-
mission of testimony he is bound to state his objection spe-
cifically, and in a proceeding for error he is confined to the 
objection so taken. If he assign no ground of exception, 
the mere objection cannot avail him.*  In Hinde’s Lessee v. 
Longworth this court said: “ As a general rule, we think 
tie party ought to be confined, in examining the admissi- 

1 ity of evidence, to the specific objection taken to it. The 
attention of the court is called to the testimony in that point 

view only.” Here the objection was that the copy was 
'■et t e original. This, as a fact, was self-evident; but as a 
ground of objection it was wholly indefinite. It does not 
^Pear^° have been suggested that the place of the lost depo- 
witne C°U^ °n^ be supplied by another one of the same 

ess retaken, and that secondary evidence was iuadmis- 
e to piove the contents of the former. If the contents

"Wheaton Jg«;' ^oremus> ® Howard, 515; Hinde’s Lessee ». Longworth, 11
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of the one lost could be proved at all by such evidence, that 
offered was certainly admissible for that purpose. But the 
objection was presented in the argument before us in the 
latter shape, and we shall consider it accordingly.

It is an axiom in the law of evidence that the contents of
any written instrument lost or destroyed may be proved by 
competent evidence. Judicial records and all other docu-
ments of a kindred character are within the rule.*  But it is 
said a different rule as to depositions—unless the witness be 
dead—obtains in Vermont, and the cases of Follett v. Mur-
ray^ and Low v. Peters^ are referred to as supporting the
exception.

Those cases are unlike the one before us. In Follett v. 
Murray the witness resided within the State, and there being 
no copy of the caption it did not appear that the deposition 
had been regularly taken. In the other case the witness 
was dead, and no question was raised as to any defect in 
the lost original. The copy was, therefore, admitted as of 
course. If a deposition be not properly taken it is not made 
admissible by the death of the witness.! In Harper v. Cook,\\ 
it was held that the contents of a lost affidavit might be 
shown by secondary evidence. The necessity of retaking it 
was not suggested. In the present case the witness lived in 
another State and more than one hundred miles from the 
place of trial. The process of the court could not reach 
him; for all jurisdictional purposes he was as if e were 
dead. It is well settled that if books or papers necessary as 
evidence in a court in one State be in the possession of a 
person living in another State, secondary evidence, withou 
further showing, may be given to prove the contents of such 
papers, and notice to produce them is unnecebsaiy.il

* Benner v. The Bank of Columbia, 9 Wheaton, 581; Riggs »■ Tayloe, 

lb. 483: 1 Greenleaf’s Evidence, § 509.
' <• t 36 Id. 177.4 17 Vermont, 530. + . „ T>avnp 139.I Johnson v. Clark, 1 Tyler, 449. . || J Carnngton Bennet

fl Shepard.v. Giddings, 22 Connecticut, 2 , r<'W'' Boonen.
(19 Missouri), 475; Teall .. Van Wyck, 10 Barbour John.
Dykes, 3 Monroe, 632; Eaton s. Campbell, 7 Pickering 10, Badey. 
son, 9 Cowen, 116 j Mauri a. Heffernan, 13 Johnson, 68.
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there was nothing to prevent the operation of the general 
rule as to proof touching writings lost or destroyed. The 
deposition was one of the files in the case. The plaintiff was 
entitled to the benefit of the contents of that document. 
Having been lost without his fault, he was not bound to 
supply its place by another and a different deposition, which 
might, or might not, be the same in effect with the prior 
one.

There was no error in admitting in evidence the copy to 
which this exception relates.

The next assignment of error is the admission in evidence 
“of such parts of the depositions of A. L. Turner and C. P. 
Steers as refer to what appeared or did not appear on the 
books of the Tioga County Bank.” It was shown by the 
plaintiff in this connection that the books in question were 
in the village of Tioga, Pennsylvania, that the plaintiff' had 
endeavored to obtain them for use on this trial, and that 
those having the custody of them refused to permit them to 
go. The testimony of Turner was, in substance, that he was 
the cashier, that he had examined the books and papers in 
the bank relating to its affairs from its organization down to 
July, 1859, and that he found no evidence of any kind that 
t e defendant ever had any connection or transaction with 
t e bank, or any interest in it whatever; and that subse-
quently, at the request of the plaintiff and for the purposes of 
t is suit, he repeated the examination with the same result.

eeis testified that he was cashier of the bank from about 
e 5th of September, 1858, to about the 29th of April, 1859, 

1 t at during that time thé defendant, Burton, did not fur- 
8 to the bank $7060.18, or any other sum of money, that 

b^’lame was never on the books of the bank, nor did the 
and th^.au^hihg on any account during that period, 
book w^tne88 did not think his name appeared on the 
bo 1/ k th0 ^ank as a stockholder during that time. The 
the co °U^ ^tate au(^ bey°nd the jurisdiction of 
admissfb]^ 8econdary evidence to prove their contents was
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When it is necessary to prove the results of voluminous 
facts or of the examination of many books and papers, and 
the examination cannot be conveniently made in court, the 
results may be proved by tbe person who made the exami-
nation.*  Here the object was to prove, not that the books 
did, but that they did not show certain things. The results 
sought to be established were not affirmative, but negative. 
If such testimony be competent as to the former, a mullo for-
tiori must it be so to prove tbe latter.

The last assignment relates to the charge of the court.
The examination of this subject renders it necessary to 

refer briefly to the cause of action. The defendant, Burton, 
and three others, executed an instrument, under seal, bear-
ing date October 20th, 1858, whereby it was recited and 
agreed as follows: That tbe parties bad severally furnished 
to the Tioga Bank, to enable it to redeem its bills promptly, 
certain sums of money, to wit, 0. A. Burton, $7060.18, &c.; 
that the bank was to refund said moneys as soon as it was 
in a condition to do so, and that it would lend to said parties, 
not exceeding $10,000 at any one time, on paper payable in 
New York, with interest at the rate of five per cent, per an-
num; that the Tioga Bank had advanced, to be paid in on 
the stock of the Pittston Bank of Pennsylvania, $9870.00, 
which money7 belonged to the four parties to the instrument, 
and it was agreed that each of the parties owned one-fouith 
part thereof, less cost and expenses. To this paper was an-
nexed a further instrument, under seal, dated Apiil j9th, 
1859, whereby the defendant assigned to the plaintiff, for 
the consideration of $7060.18, his interest in that amount 
paid by him to the Tioga Bank, according to the instrument 
first mentioned, with all the privileges relating thereto w nc 
the assignor would have had if the assignment had not been 
made. The declaration contained several counts, setting 
out the instrument as inducement and averiing tbe utte 
falsity of its recitals. The common money counts were

* 1 Greenleaf’s Evidence, g 98.
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added. The defendant admitted the receipt of the $7060.18, 
stated in the assignment, as the consideration for making it, 
but gave no evidence tending to prove that the recitals in 
the instrument to which the assignment related were true. 
Both parties submitted prayers for instructions. Both sets 
were refused. Those of the defendant sought to defeat the 
action because it had not been brought upon the written in-
strument and the assignment. The court instructed the jury 
in effect, with full and proper explanations, that if the trans-
action on the part of the defendant had been a fraud, and 
there had been an entire failure of consideration, the plain-
tiff was entitled to recover.

The defendant excepted to these instructions, and to the 
refusal to give those which he had asked to be given. The 
former were correct in point of law.*  The instructions 
given covered the whole case. It was not, therefore, the 
duty of the learned judge to give others suggested by either 
party. If wrong, they were inadmissible, and if otherwise, 
unnecessary.f We are satisfied with the charge as it ap-
pears in the record.

Judg ment  aff irmed .

Tiog a  Rail road  v . Blo ssbu rg  and  Corn ing  Railro ad .

^theT* 11 a jU<^cial Proceeding, the matter passed upon is the right under 
anguage of a certain contract to take receipts on a railroad, the 

the cluestion of the meaning of the contract on a
2. ThBh-°KSU Sequen'  tolls received under the same contract.*

that St *f St t°UrtS °f NeW York’ construing the statutes of limitations of 
of them 8’Ve .^ec’^e<^ that a foreign corporation cannot avail itself 
a railrn.^^xr^’ n°twithstanding such corporation was the lessee of 
mana • GW ,^ork’ an<^ had property within the State, and a 

8 g agent residing and keeping an office of the company.

D’Utricht» Tvr ^nt^ey’ 1 Caines, 47; Gillet v. Maynard, 5 Johnson, 85: 
92; Eames® Sav °r’ 1 Dallas’ 4285 Wilson v. Jordan, 3 Stewart & Porter, 
cut, 350- p:ni.; a^T*  ■Massachusetts, 425; Lyon v. Annable, 4 Connecti- 
t aT“Xray’ 826i 1 Swift’s Digest’m
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3. These decisions upon the construction of the statutes are binding upon this
court, whatever it may think of their soundness on general principles.

4. No error can be assigned on a general finding.

Error  to the Circuit Court for the Northern District of 
New York.

The Ti oga Railroad Company was a corporation duly or-
ganized under the laws of Pennsylvania, and was the pro-
prietor of a railroad extending from Blossburg, a town iu 
that State, a little south of the line between Pennsylvania 
and New York, up to that said line. The Blossburg and 
Corning Railroad Company was a corporation organized 
under the laws of the State of New York, and was the pro-
prietor of a railroad connecting with the abovementioned 
road at the State line and extending thence to Corning in 
New York; the two roads forming a complete line of rail-
road from Blossburg to Corning. The latter company had 
acquired its part of the road by purchase in 1855, succeed- 
ing to the rights of a former company called the Corning 
and Blossburg Railroad Company. By contract made in 
1851 the Corning or New' York end of the hue was leased 
to the Tioga Railroad Company under certain terms and 
stipulations, amongst which was the following:

“ For the use of the said railroad of the said Corning and 
Blossburg Railroad Company, and the use of their depots, engine-
houses, machine-shops, grounds, water-stations, &c., t ie loga 
Railroad Company agrees to pay to the Corning an oss urg 
Railroad Company two-thirds of the receipts for passenge > 
mails, and freights which shall be taken for t e sai o•
and Blossburg Railroad, the expenses charge customeis 
loading and unloading coal, lumber, and other 
the warehousing, and such additional charges, by way of discrm 
nation, as shall be made for short distances for matwe power, not to 
be included in the term receipts, as abovementioned.

The parties soon disagreed as to the meaningof the woi 
italicized. The lessees asserted that they weiei t’ afe
keep any excess of way-fares and reig 8 01 f those 
places and short distances above the through iates ioi t 
places, and did not account for, but retained
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for this difference, running through many years, the Bloss-
burg and Corning company, on the 6th of May, 1864, sued 
the other company in the court below.

Previously to the bringing of this, the present suit, that 
is to say, in January, 1855, the Blossburg company had 
brought a suit in the Supreme Court of New York against 
the Tioga company on the contract in question, in which 
this question of difference was litigated. The record of that 
case, which went to final judgment (see 1st Keyes, 486), was 
given in evidence in this one.

The present suit was brought for the same class of re-
ceipts which had accrued since the commencement of the 
former action. Besides the defence abovementioned, the 
Tioga company in this case pleaded the statute of limitations 
as to all receipts which accrued more than six years before 
the commencement of the suit. The plaintiff replied that 
the defendant was a corporation organized under the laws 
of Pennsylvania, and not created or existing under the laws 
of the State of New York, and that when the supposed 
cause of action accrued in favor of the plaintiff*,  the defend-
ant (the Tioga company) was out of the State of New York, 
and so remained until this action was commenced. The 
efendant denied that at or since the commencement of the 

action it had been out of the State.
The significance of these pleadings was derived from the 

, !w York statute of limitations. The period limited for 
ringing an action of this kind is six years. But by the 

°ne undiedth section of the Code of Practice it is enacted 
as follows:

he ^le cau8e °f action shall accrue against any person, 
within t Slate, such action may be commenced
such n«. 6 termS herein re8Pecfcively limited after the return of 
shall ha SOn ^i8 Stale; an(l if, after such cause of action 
of this St acc™ed, such person shall depart froni and reside out 
taken as & ° ^me a^8ence shall not be deemed or
8uch action ” ^nie limited for the commencement of

ssbuig company insisted that as the Tioera com-
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pany was a Pennsylvania corporation, it could have no legal 
residence or existence in any other State than Pennsylvania, 
and hence that it was not in the State of New York when 
the action accrued, and had not been therein at any time 
since; and, therefore, could not claim the benefit of the 
statute of limitations. This the Tioga company disputed; 
and its counsel relied on certain sections of the Code of 
Practice of New York, which showed that foreign corpora-
tions might be sued in New York under certain circum-
stances, as where they had property in the State, or where 
their officers, agents, or directors are found within it, and 
were served with process. Thus, by act of 1851 (§ 134 of 
the Code), after providing for service of process on a corpo-
ration by delivering a copy to the president, secretary, treas-
urer, director, or managing agent, it is said:

“Such services can be made in respect to a foreign corpora-
tion only where it has property within this State, or the cause 
of action arose therein.”

Or, by the act of 1859,
“ Where such service shall be made within this State person-

ally upon the president, treasurer, or*  secretary thereof.”
The case, according to the New York practice, in cases 

which it is anticipated may involve the examination of long 
accounts, was referred to and tried by a referee.

Evidence was given which, as the counsel of the defend-
ant asserted, showed—what he alleged was not denied 
“ that during all the time of the existence of the contract of 
1851, the Tioga company had property within the State of 
New York, an office at Corning, directors, officers, and 
agents, constantly within that State and at all times amen-
able to the process of its courts, and in fact, in 1855, that 
the Blossburg company availed itself of this condition of 
things by bringing a suit against the defendant for a portion 
of the demand claimed under the contract now’ in contro-
versy, recovered judgment and collected the same, and that 
in fact this suit was commenced by personal service of a 
summons upon the defendant’s agent at Corning.
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Argument for the Tioga company.

The referee refused to find as facts what is above stated 
in regard to the Tioga company, and found generally in 
favor of the plaintiff. Judgment being entered on the find-
ing the case was now here on error.o

Mr. J. H. Reynolds, for the. plaintiff in error (after arguing 
the case on merits):

I. The same matter disposed of in the Court of Appeals of 
New York, in 1855, does not come in question here. No 
portion of the claim there made is embraced in this action. 
It is true that the claim arises under the same contract, but 
that circumstance is not of consequence if this court is not 
concluded by its construction in the courts of New York, 
which it clearly is not under the decision in Swift v. Tyson,  
and Chicago v. Robbins.} Moreover, it is not easy to see that 
the same question was decided in the New York courts. A 
reference to the cases will show this.

*

II. The antiquated rule that a corporation cannot migrate 
must now be regarded as a legal fiction rather than a sub-
stantial reality. In actual practice, corporations created 
by the laws of one State do travel into other States, carry 
t eir property, establish offices, locate agents, transact busi-
ness, and accumulate money, and they are recognized out-
side of the territorial limits of their creation as legal beings, 
having legal rights.

It was at one time questioned in this court, whether a 
coiporation created by the laws of a State, made the corpo-
rate body a citizen of the State creating it, when the corpo-
rators actually resided beyond its territorial jurisdiction, 
Wlt ’n meaning of the act of Congress in respect to the 
icmoval of causes from a State to a Federal court for trial.

is nowr the settled law of this court, that a corporation is 
a °f the State creating it, and entitled to all the rights 

n immunities accorded to a citizen by the Constitution and 
the law.J J

* 16 Peters 1 ' ' ------------------------------------------- -t Railp t 2 Black, 418-428.
suranoo omPany Letson, 2 Howard, 497; Stevens v. Phoenix In- 

«New York,
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If it be, as it must be, assumed that a corporation is a 
citizen of the State by which it is created, then itmusfbe 
accorded the rights of a citizen in all courts and places.

We are aware of certain decisions in New York notin 
accordance with these views. But there is no greater reason 
for this court’s following the decision of State courts in re-
spect to the limitation of actions, than for its following the 
laws and decisions respecting the validity of bonds in aid 
of railroads or any other local improvements. These, cer-
tainly, it has not followed.

It was proved and conceded that during all the time of 
the existence of the contract of 1851, the defendant had 
property within the State of New York, an office at Corn-
ing, New York, directors, officers, and agents constantly 
within this State, and at all times amenable to the process 
of its courts; and in fact in 1855 the plaintiff availed itself 
of this condition of things by bringing a suit against the 
defendant for a portion of the demand claimed under the 
contract now in controversy, recovered judgment, and col-
lected the same, and that in fact this suit was commenced 
by personal service of a summons upon the defendant’s agent 
at Corning. It is, therefore, apparent that the Tioga com-
pany has been at all times subject to a suit at law, for any 
debt it owed to the Blossburg company or any other party.

Mr. D. Rumsey, contra.

Mr. Justice BRADLEY, having stated the case, delivered 
the opinion of the*court.

Some attempt has been made to show that in the suit 
brought in January, 1855, in the Supreme Court of New 
York by the Blossburg company against the Tioga company, 
on the contract now in question, the matter of the difference 
for which the present suit is brought was not a question de 
cided. But we have looked at the record and proceedings 
therein, which were in evidence in this case, and are sa is 
fied that it was decided. The report of the case in 8 
Keyes, 486, shows that it was the only question before t e
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Court of Appeals, to which court the case was carried. This 
point, then, is res judicata between the parties. It cannot be 
litigated again on the same contract.*

We pass, then, to the matter of the statute of limitations.
The counsel for the plaintiff in error (the defendant below) 

insists “that it was proved and conceded that during all the 
time of the existence of the contract of 1851, the defendant 
had property within the State of New York, an office at 
Corning, New York, directors, officers, and agents, con-
stantly within this State, and at all times amenable to the 
process of its courts; and, in fact, in 1855, the plaintiff 
availed itself of this condition of things by bringing a suit 
against the defendant for a portion of the demand claimed 
under the contract now in controversy, recovered judgment 
and collected the same, and that in fact this suit was com-
menced by personal service of a summons upon the defend-
ant’s agent at Corning; and that it is, therefore, apparent 
that the Tioga company has been, at all times, subject to a 
suit at law for any debt it owed to the Blossburg company 
or any other party,” and he argues that the statute of limita-
tions is therefore a defence.

If the facts appeared as stated by the counsel, it could not 
avail the plaintiff in error. The courts of New York have 
decided (and two of the decisions were made upon the case 
of this very company), that a foreign corporation cannot 
avail itself of the statute of limitations of that State.f And 
this, notwithstanding the defendant was the lessee of a rail-
road in New York, and had property within the State, and 
a managing agent residing and keeping an office of the com-
pany at Elmira, within the State.| These decisions upon 
tie construction of the statute are binding upon us, what-
ever we may think of their soundness on general principles.§

* Beloit v. Morgan, 7 Wallace, 622; Aurora City v. West, lb. 94; Free-
man on Judgments, | 256.

* V' Wa Railroad Co., 36 Barbour, 79; Olcott v. Same De-
endant, 20 New York, 210.
I Rathbun v. The Northern Central Railway Co., 50 Id. 656.
« arpending v. Dutch Church, 16 Peters, 493.
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But the facts on which the plaintiff in error relies are not 
spread upon the record in such a manner that the court can 
take cognizance of them. They are not found specially by 
the referee; he refuses to find them. He finds generally in 
favor of the plaintiff, namely, that the statute of limitations 
was not a bar to the action. No error can be assigned upon 
such a finding.

Jud gmen t  is  aff irmed .

Mr. Justice HUNT, concurring in the judgment.
The question whether, upon the merits, the plaintiff is en-

titled to recover is no longer an open question. It was set-
tled by the adjudication of the point by the highest courts 
of New York in an action between the same parties and 
upon precisely the same facts. The record in the former 
suit was given in evidence in this suit, and is conclusive.*

The point with which we are principally concerned at 
this time arises upon the statute of limitations. This action 
was commenced on the 6th day of May, 1864, and it was 
insisted that all that part of the claim which became due on 
or before May 6th, 1858, was barred by the statute of linai- 
tations of the State of New York. The court below held 
against this claim, but it is repeated and renewed on this 
appeal.

The Civil Code of New York repeals the former laws on 
the subject of the limitation of actions and enacts as follows:

“ Sec tio n  74. Civil actions can only be commenced within 
the periods prescribed in this title, after the cause of action 
shall have accrued, except where, in special cases, a different 
limitation is prescribed by statute.

“ Sect ion  89. The periods prescribed in section seventy 
four for the commencement of actions, other than for the 
recovery of real property, shall be as follows:

“ Sect io n  91. Within six years: 1. An action upon a con-

* Thompson v. Roberts, 24 Howard, 233; Demarest v. Darg, 32 
281; Doty v. Brown, 4 Comstock, 71; 1 Greenleaf on Evidence, § ,
note 2, p. 700.
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tract, obligation, or liability, express or implied (excepting 
judgments and sealed instruments).

“Sectio n  100. If, when the cause of action shall accrue 
against any person, he shall be out of the State, such action 
may be commenced within the terms herein respectively 
limited after the return of such person into this State; and 
if, after such cause of action shall have accrued, such person 
shall depart from and reside out of this State, the time of 
his absence shall not be deemed or taken as any part of the 
time limited for the commencement of such action.”

An examination of the statutes of the different States shows 
a great similarity in their provisions. They generally pro-
vide that if a person shall be out of the State when the cause 
of action accrues against him the statute does not begin to 
run until he returns into the State; if, after the cause of ac-
tion has accrued, such person shall depart from and reside 
out of the State, the time of his absence shall not be taken 
to be a part of the time limited for the commencement of 
the action. As to a resident of the State where the action 
is brought, his temporary absences after the cause of action 
shall have accrued do not suspend the running of the statute. 
As to a non-resident debtor, however long his absence may 
be continued, he takes no benefit from the statute. Tempo-
rary returns do not put the statute in motion. So long as 
he continues to reside in another State, so long he is liable 
to an action in the State in which he is sued. These pro-
visions are found in substance in the statutes of Maine, Mas-
sachusetts, New Jersey, Vermont, New Hampshire, Michi-
gan, Wisconsin, Arkansas, Oregon, and Iowa.

The State of New York is not singular, therefore, in pro-
viding or in holding that although a debtor may have been 
iom time to time within the State, yet while he is a resident 

o another State, and until he becomes a resident of New 
ork, he cannot ask the protection of the statute of limita-

tion.
t was proved and conceded that during all the time of 

e existence of the contract in question the defendant had 
piopeitj within the State of New York, an office at Corning, 

v°L- xx. 1Q
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New York, directors, officers, and agents within the State; 
that it was at all times amenable to the process of its courts; 
and that in 1855 the plaintiff availed itself of this condition 
of things to bring a suit against the defendant for a portion 
of the demand claimed under the contract now in contro-
versy, and that the present suit was commenced by the ser-
vice of a summons upon the defendant’s agent at Corning, 
New York.

In 1848 the code of New York authorized the commence-
ment of a suit by the delivery of a copy of the summons to 
the defendant, and if the suit was against a corporation, to 
the president or other head of the corporation, secretary, 
cashier, or managing agent thereof.

In 1851 this section was amended by adding thereto the 
words “ but such service can be made in respect to a foreign 
corporation only when it has property within this State, or 
the cause of action arose therein.”

In 1859 this subdivision was further amended by adding, 
at the end, the words “ or where such service shall be made 
within the State, personally upon the president, treasurer, 
or secretary thereof.”

It would appear from this analysis that the legislature in-
tended to authorize the commencement of a suit against a 
corporation by the delivery of a summons to its president or 
other officer, without regard to the facts: 1st, whether it was 
a domestic or a foreign corporation; or 2d, whether it had 
property within the State; or 3d, whether the cause of action 
arose within the State; or 4th, whether such service was 
made within this State or without the State. It amended 
the proceeding, first by limiting this mode of commencing 
a suit against a foreign corporation to a case where it ha 
property within this State or where the cause of action arose 
therein; and second, by requiring such service to be made 
within this State.

In commenting upon these provisions, the counsel for e 
plaintiff in error says: “It is then apparent that evei since 
1848, it has been in the power of any. creditor of the Tioga 
company to sue it in the courts of New York, and recover a
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judgment against it as effectual and conclusive as any that 
could be obtained against any citizen or domestic corpora-
tion, for it has had during all that time property within the 
State and officers upon whom process could have been per-
sonally served; and in this case, the cause of action, if any, 
arose within the State of New York.”

That a judgment could be obtained during that period is 
apparent, but that an effectual and conclusive judgment 
could be obtained by the service of a New York summons 
upon an officer of a Pennsylvania corporation in that State, 
as was authorized by the code until the year 1859, is not so 
apparent. The process of the New York courts does not 
and cannot run beyond the. territorial limits of that State. 
A service of such process within the State of Pennsylvania 
would be void.*  The broad language used in these statutes 
justifies the construction given it by the New York courts, 
that they were intended to provide for a judgment not com-
plete and effectual but limited and restricted like that ob-
tained upon publication or by attachment proceedings. The 
statutes give no evidence that a more perfect judgment was 
expected to be obtained where the service of the summons 
was made upon the officer within this State than when it 
was made without it. A suit was authorized to be com-
menced against a foreign corporation by any of these various 
modes, or by attachment and publication. In the latter case 
no pretence is made that the judgment is effectual and con-
clusive, and the fact that the cause?of action arose within 
this State or that the corporation had property within the 
State, can give but little addition to its conclusiveness, 

uch is the doctrine announced not only in Rathbun v. 
0)them Central Railroad Cb.,f hut in many previous cases.
In the 4th,J in the 5th,§ and in the 10th|| of Howard’s 
ractice Cases, it is held that a judgment obtained in a suit

* Piequet v. Swan, 5 Mason, 40; Story’s Conflict of Laws, 3 589. 
t 50 New York, 656.
I Hulburt®. Hope Mutual Insurance Co., p. 274. 
« rewster v. Michigan Central Railroad, p. 183.
|| Bank of Commerce v. Rutland Railroad Co., p. 1.
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commenced by the service of a summons upon an officer of 
a foreign corporation while in this State is not a personal 
judgment, that it can only be enforced against property in 
this State.

In Rathbun v. Northern Central Railroad Co.*  in delivering 
the unanimous opinion of the court, Folger, J., after citing 
the statutes upon the subject and discussing the decisions of 
the State heretofore made, bases the decision that the statute 
did not limit the action against the defendant in that suit 
upon the principle that the judgment to be obtained by ser-
vice upon the officer of a foreign corporation would not be 
a full and perfect judgment prevalent against it in a State 
other than New York. The case as reported in the series 
does not contain the opinion, but a copy certified by the re-
porter has been handed to us, and it is full and explicit upon 
the point now suggested.

The cases establish, that a corporation has its existence 
and domicile only within the jurisdiction of its origin, and 
that in its nature it is incapable of migration to another
jurisdiction.

In the Bank of Augusta v. Earle,it was said: “ The arti-
ficial person or legal entity known to the common law as a 
corporation, can have no .legal existence out of the bounds 
of the sovereignty by which it is created, that it exists only 
in contemplation of law and by force of law, and where that 
law ceases to operate the corporation can have no existence. 
It must dwell in the place of its creation.”

The same doctrine was reiterated and the above language 
quoted with approbation by Taney, C. J., in Ohio and Mis-
sissippi Railroad Co. v. Wheeler .J

In Day v. Newark India-Rubber Manufacturing Company $ 
Mr. Justice Nelson held that a corporation of New Jersey, 
although it had a place for the store and sale of its goods in 
New York, was not an inhabitant of that city, and that it 
could have no corporate existence beyond the territory of

* 50 New York, 656. 
J 1 Black, 295.

j- 13 Peters, 521. 
§ 1 Blatchford, 628.
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New Jersey. These principles have never been disturbed, 
although other doctrines contained in these cases in regard 
to the residence of a corporation, when plaintiff in an action, 
have been reconsidered.

It is also established in the courts of New York,*  that a 
foreign corporation is a citizen of the State from which it 
obtains its charter, and that it is incapable of immigration.

We do not say that a corporation cannot run its cars in a 
State other than that where it is incorporated and where it 
is domiciled, nor that it cannot by its lawful agents make 
contracts and do other business in such State. We assume 
that it can. In doing these things it does not lose its resi-
dence in the former State nor become a resident of the 
latter. It still resides in the State where it is incorporated 
and does not depart therefrom.

We assume, also, that a foreign corporation may appoint 
an attorney to appear for it when sued in a foreign State, 
and that a judgment obtained against it, upon such appear-
ance, would be perfect and complete. We are not aware 
that this proposition has ever been doubted.f

By section one hundred of the New York code, already 
quoted in full, the statute of limitations does not apply to 
the case of a person who shall be “ out of the State when 
t e cause of action shall accrue against him.” If he “ de- 
pait fiom and reside out of the State after such cause of 
action shall have accrued, the time of his absence shall not 

e taken as any part of the time limited for the commence- 
such action.” Although a natural person who has 

thus departed may return frequently and remain long, yet 
1 is domicile continues in another State, the time of his 
non-residence forms no part of the time limited by the stat- 

e.J It was legally impossible for the Tioga Railroad Com- 
it la ePai^rorn ^ie State of Pennsylvania. Of course, 

could not bring its residence into the State of New York.

nix lisiirlCk V'rVan Santvoord’ 34 New York, 208; see also Stevens v. Phoe-
nix In uranceCo., 41 Id 149, to the same purport.

t Burroi^h' ^ales, 9 Wallace, 31-2; Chaffee v. Hayward, 20 Howard, 208. 
+ oughs v. Bloomer, 5 Denio, 532.
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It was resident out of the State when the cause of action 
accrued against it, and has ever since so continued. There 
is no limitation of the time in which the action may be 
brought in such a case.

Statutes of limitation are in their nature arbitrary. They 
rest upon no other foundation than the judgment of a State 
as to what will promote the interests of its citizens. Each 
determines such limits and imposes such restraints as it 
thinks proper.

In Angell on the Limitation of Actions at Law,*  the author 
says: “ Under the thirty-fourth section of the Judiciary Act 
of 1789, the acts of limitations of the several States, where 
no special provision has been made by Congress, form a 
rule of decision in the courts of the United States, and the 
same effect is given to them as is given in the State courts. 
In accordance besides to a steady course of decision for 
many years, the Federal judiciary feel it an incumbent duty 
carefully to examine and ascertain if there be a settled con-
struction by the State courts of the statutes of the respective 
States where they are exclusively in force, and to abide by 
and follow such construction when found to be settled. 
There is no unwritten or common law of the Union, lhe 
rule of action is found in the different States as it may have 
been adopted and modified by legislation and a course of 
judicial decisions. The rule of decision must be found in 
the local law, written or unwritten.”!

The .decisions of the courts of the State of New Yoik 
upon the question before us directly, arid in its collateia 
aspects, have been uniform and consistent. They all sustain 
the view we have taken; Burroughs v. Bloomer,\ holding 
that the time spent by a person in this State while domicile 
elsewhere, is not to be deemed as a part of the time requite 
for the running of the statutes; McCord v. Woodhull,I to t e

* Page 14, § 24. runt«!
t McCluny v. Silliman, 3 Peters, 270; Bank of the United States«. D > 

12 Id. 32; Harpending v. The Dutch Church, 16 Id. 455; Porter e 
Clark, 2 Howard, 76. ..

J 5 Denio, 532. g 27 Howard’s Practice Reports, 64.
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same purport; Olcott v. Tioga Railroad Company * and Rath-
bun v. Northern Central Railroad Company,^ together with the 
cases already cited, showing that a judgment obtained by 
service of a summons upon the agent or officer of a foreign 
corporation is not personal and conclusive; and Blossburg 
Railroad Company v. Tioga Railroad Company^ in the Circuit 
Court of the United States, heretofore referred to, all tend 
to the same conclusion.

We have not been referred to a single decision of the New 
York courts in conflict with these authorities, nor are we 
aware of any. We are not at liberty to depart from this 
settled construction were we inclined to do so.§

There is nothing in the rulings upon the trial in regard 
to the admission or exclusion of evidence that requires our 
interference.

Mr. Justice FIELD concurred in this opinion.

Mr. Justice MILLER, dissenting:
I dissent from that part of the opinion of the court which 

relates to the defence of the statute of limitations.
If the State courts of New York have construed their 

statute concerning service of process, to mean that no such 
service will authorize a judgment against a corporation of 
another State, 'which will be valid beyond the limits of the 

tate of New York, it is a most extraordinary and unneces- 
8fF\ e^8^on’ f°r i® the province of those other States, or 

the Federaf judiciary, to declare the effect of such judg-
ment, outside of the State of New York. Besides it is not 
ss®lte aiiy such decision has ever been made, except 
i reference to its effect upon the right of such corpora- 

ofN t0J? ea^ tlle 8tatllte °f limitations in the State courts 
of th^TT 01 C ^°r I ^e^eve tliat the courts of any State 
son d • nii°U .excePt -^ew York, have ever held that a per- 

01ng usiness within the State and liable at all times

z GpI^Z Y°rk ’ 210' t 50 Id- 656‘ t
Poke v. Dubuque, 1 Wallace, 175; 5 Blatchford’s Circuit Court, 387.

1 Stat, at Large, 92, note A.
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to be sued and served personally with process cannot avail 
himself of the statute of limitations, if the time prescribed 
by it to bar such action has elapsed before it was commenced. 
The liability to suit where process can at all times be served, 
must in the nature of things be the test of the running of 
the statute. A different rule applied to an individual be-
cause he is a citizen or resident of another State, is a viola-
tion at once of equal justice and of the rights conferred by 
the second section of the fourth article of the Federal Con-
stitution, that the citizens of each State shall be entitled to 
all the privileges and immunities of citizens in the several 
States.

I can hardly believe, therefore, that the New York statute 
means that if two men doing business in adjoining houses 
in the city of New York, one may avail himself of the stat-
ute of the State for limitation of actions, when the time 
prescribed has elapsed, because he is a citizen of that State, 
while the other cannot because he is a citizen of New Jersey, 
when each has been equally and always liable to service of 
process. Nor do I believe, on a review of all the cases, that 
the courts of New York have intended to give such a con-
struction to those statutes.

My brother STRONG agrees with me in these views.

Simpso n  v . Gree le y .

The doctrine settled in Williams v. Bank (11 Wheaton, 414), and declared in 
Masterson v. Herndon (10 Wallace, 416), to be » the established doctrine 
of the court”—that all the parties against whom a joint judgmen 
decree is rendered must join in the writ of error or appeal, or it 
dismissed, except sufficient cause for the non-joinder be shown g 
adjudged.

Error  to the Supreme Court of Kansas.
Carlos Greeley sued William A. Simpson and eigM other 

persons in one of the county courts of Kansas, to recover 
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certain lands, together with damages for the detention of 
them; and for waste committed by the whole nine.

The nine defendants filed a joint answer.
The plaintiff replied; and after a trial judgment was 

given—
“That the plaintiffs have and recover of and from said defend-

ants the lands and tenements described in the declaration ; that 
they also have and recover of the said William A. Simpson the 
sum of $4300, the value of the rents, issues, and profits of said 
lands and tenements, and for the timber taken from said land 
by the said defendant; that the plaintiffs also have and recover 
of the other defendants the sum of $2600, to be credited as part of 
the said $4300, if collected, it being the value of the rents above 
found.”

Simpson—none of his co-defendants joining—filed a pe-
tition in error to the Supreme Court of Kansas, alleging that 
the consent of none of his co-defendants could be obtained 
to join him in the proceeding. However, very soon after-
wards they all did file a petition in error just like his own, 
and praying that the judgment rendered against them be 
reversed, for the causes and reasons set forth in his petition. 
The Supi 'erne Court of Kansas affirmed the judgment, and 
a mandate was issued out of that court reciting,

“That a judgment in a certain civil action, wherein Carlos 
Greeley et al . were plaintiffs, and William A. Simpson et al . were 
defendants, was rendered by the latter court in favor of the said 
Greeley et al ., on a transcript of which judgment and record 
said Simpson et al . prosecuted a petition in error to the Supreme 
Court within and for the State of Kansas.”

From this judgment of the Supreme Court of the State, 
Simpson alone took this writ of error, assigning no cause 
why the others were not joined.

W. T. Otto (with whom was Mr. J. P. Usher}, prelimi-
nary to argument upon the merits, asked to have the writ 
ismissed, observing that it was obvious that the whole nine 

011gmal defendants were plaintiffs in error in the Supreme
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Court of Kansas, and that a joint judgment affirming the 
judgment of the inferior court had been rendered against 
them. It was perfectly settled, he observed, that such a 
writ as the present one would be dismissed, there having 
been no effort made by Simpson to have the other co-defendants 
join in it, and no cause shown or alleged why they did not.*

Mr. W. W. Nevison, contra.

Mr. Justice CLIFFORD delivered the opinion of the court.
Fee simple title is claimed by the present defendants to 

the several tracts of land described in the declaration, and 
they commenced an action of ejectment to recover the pos-
session of the same, and for the rents and profits, and for 
the value of certain timber which, as they allege, the de-
fendants have cut thereon and converted to their own use.

Eight other persons besides the present plaintiff were 
joined as defendants in the suit, and they were all duly 
served with process and appeared and made defence in the 
first District Court of the State where the writ was return-
able.

Two defences were set up, as follows: (1.) They, the de-
fendants, denied every allegation and averment of the decla-
ration. (2.) They pleaded that the title to the several tracts 
of land was in William A. Simpson; that he acquired the 
same in the manner and by the means circumstantially set 
forth in their second plea, and that the other defendants are 
in the possession of the said several tracts as tenants of the 
said Simpson, and have large and valuable crops growing 
thereon, and that they hold the same by lease from the actua 
owner of the title. Wherefore, they, the defendants, pi ay 
and demand judgment against the plaintiffs, and that t 
plaintiffs be enjoined and restrained from ever claiming, 
suing for, or setting up any title to the said seveial tiacts o 
land, or either of them, or any part or portion fbeieo , 
that the pretended estate and interest of the plaintiffs 
determined and wholly held for naught. _  _

* See Masterson v. Herndon, 10 Wallace, 416.
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Leave was granted to the plaintiffs by the court to file a 
reply, and they did so, as more fully appears in the record, 
in which they controvert each and every of the material 
allegations of the answer, except that the defendants are in 
the possession of the premises, and allege that the principal 
defendant acquired the possession by wrongful and unlawful 
means, and reassert their claim of title, as set forth in the 
declaration. Subsequently the parties waived a jury and 
went to trial before the court. Evidence was introduced on 
both sides, and the court made numerous findings of fact 
and several conclusions of law. Certain exceptions were 
also taken both to the rulings and the findings of the court.

Some delay followed, and both parties having been fully 
heard the court rendered judgment as follows: “That the 
plaintiffs have and recover of and from said defendants the 
lands and tenements described in the declaration. That 
they also have and recover of the said William A. Simpson 
the sum of $4300, the value of the rents, issues, and profits 
of said lands and tenements, and for the timber taken from 
said land by the said defendant. That the plaintiffs also 
have and recover of the other defendants the sum of $2600, 
to be credited as part of the said $4300, if collected, it being 
the value of the rents above found.”

Judgment was signed on the 15th of November, 1870, 
and on the following day the defendant, William A. Simp- 
on, ed a petition in error and a transcript of the record 

wh’ °®ce the Supreme Court of the State, in
.'C e represents that the other defendants, naming each, 

th ?°nseiltj°* n iu the petition, but the record shows 
in! ! °thei; defen<lant8, on the 12th of January follow- 
that tfi6 ^et^on in error in the Supreme Court, praying 
be r 6 UC^ment rendered in the subordinate court should 
Petition^e<^ f°r ^le reasons stated in the petition of the first 

W^tiCe WaS ^ven’ by a summons issued under the 
ants ext l°n\t0 the Original plaintiffs and all of the defend-
ed such^ * Ar8^ Petitioner, that the first petitioner had 

a petition and a transcript of the record in the
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clerk’s office of the State Supreme Court, but all of the per-
sons named as defendants in the original writ are also named 
as such in the summons issued by the clerk of the State Su-
preme Court. Service of the summons was duly acknowl-
edged by the original plaintiffs and by all of the eight 
defendants who did not sign the first petition in error.' 
Seasonable entry of the case was made in the Supreme Court 
of the State, and the parties having been fully heard the 
said Supreme Court affirmed the decree of the subordinate 
court and sent down their mandate commanding the subor-
dinate court to cause execution to be had of the said judg-
ment of the said Supreme Court, according to law.

Early application was made by the present plaintiff to the 
clerk of the Circuit Court of the United States for that dis-
trict for a writ of error, under the twenty-fifth section of 
the Judiciary Act, to remove the cause into this court, and 
the record shows that it was duly issued and that it was 
properly allowed by the chief justice of the State Supreme 
Court.

Errors of a material character are assigned by the plain-
tiff as reasons for the reversal of the. judgment rendered in 
the State courts, but it is necessary in the first place to ex-
amine the objection taken by the defendants to the jurisdic-
tion of this court, as that objection presents a preliminary 
question which, if decided in favor of the defendants, will 
dispose of the case.

They, the defendants, insist that the writ of eiror shou 
be dismissed because one only of the nine defendants in t e 
court below is made a party in the writ as issued by t e 
clerk of the Circuit Court, and because only one of the 
number has given bond to prosecute the writ of erior wit 
effect, as required by the act of Congress in such case ma 
and provided.

Where there was a joint judgment against several and 
one only of the defendants sued out a writ of error, wi 
joining the others, it was decided by this court, ar 
C. J., giving the opinion, that it was irregular, and the c
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dismissed the writ of error.*  Subsequently the same rule 
was applied in a case where the cause was removed into this 
court by appeal, the opinion of the court being also given 
by the Chief Justice, f Reference was made in the opinion 
in that case to the former decision, but the court, not relying 
merely on authority, decided that it was correct as matter 
of principle that the whole cause ought to be brought be-
fore the court at the same time, and that all the parties 
unitedin interest ought to unite in the appeal, as appeals 
are subject to the same rules, regulations, and restrictions 
as are prescribed by law in case of writs of error. Since 
those decisions were published the question has frequently 
been presented to this court, and has uniformly been deter-
mined in the same way, where it appeared that the interest 
was joint and that no severance had been effected either in 
the judgment or by subsequent summons and severance or 
by some proceeding of an equivalent character.]; Undoubt-
edly those cases show what the general rule is, but it is 
equally well established, where some of the parties in in-
terest refuse to join in the writ of error or appeal, that the 
others are entitled to resort to the process and proceeding 
of summons and severance to enable them effectually to re-
move the cause from the subordinate court into the appel-
ate tiibunal for re-examination.§ Cases arise beyond all 
on t where only one of several defendants is affected by the 

jo gment or decree, and it is well settled that in such cases 
he party whose interest only is affected by the alleged error 

may carry up the case without joining the others in the ap- 
pea or writ of error.|| Exceptional eases of the kind occa- 

ona y arise, but where the interest is joint and the interest 
all m by the judgment, the rule is universal, that

us join in the writ of error, else it is open to the other

* Wiliiams Bank, n Wbeat0Ii) 414
t Kincannon, 7 Peters, 402.
§ Todd?DaniPf eÌfipn’10 Wallace’ 416 » Hampton v. Rouse, 13 Id. 187.
|| For ’ 16 Peters, 523.

Cox ». United 6 Howard, 203 ; Germain v. Mason, 12 Wallace, 261 ; 
united States, 6 Peters, 182.
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party to demand that it be dismissed, unless a severance of 
the parties in interest has been effected by summons and 
severance, or; by some equivalent action appearing in the 
record.*

Apply that rule to the present case, and it- is clear that 
the writ of error must be dismissed, as one only of the nine 
defendants in the original suit is named in the writ of error; 
nor is there anything in the record to take the case out of 
the operation of the general rule, as the plaintiffs in the 
court below have recovered judgment for the several tracts 
of land described in the declaration, against all of the de-
fendants therein joined. Separate judgment for the dam-
ages and the whole of the rents and profits is rendered 
against the present plaintiff; but the court also rendered 
judgment against the other eight defendants for the amount 
of the rents and profits, to be credited to the other defend-
ant when collected, which shows that each defendant is in-
terested in every part of the judgment.

Viewed in the light of these suggestions, it is quite clear 
that the writ of error in this case must be dismissed, as all 
the defendants are directly or indirectly affected by the judg-
ment in respect to the damages and rents, issues and profits, 
as well as the judgment that the title to the lands described 
in the declaration is in the present defendants. Such a con-
troversy cannot be properly re-examined here by instal-
ments, nor unless all the parties to be affected by the resut 
are before the court.

Writ  dis mis sed .

* Smyth V. Strader, 12 Howard, 327 ; Davenport v. Fletcher,16 Id. 142» 
Heirs of Wilson v. Insurance Company, 12 Peters, 140; 0 Dow v.
14 Wallace, 402 ; Deneale v. Stump, 8 Peters, 526.



Oct. 1873.1 Insurance  Comp an y  v . Barin g . 159

Statement of the case.

Insu ran ce  Compa ny  v . Bar ing .

1. If there be no evidence to support facts, assumed in a prayer for a charge,
to have been supported by a greater or less weight of evidence, it is the 
duty of the court to reject the prayer. It would be error to leave a 
question to a jury in respect to which there was no evidence.

2. Advances made in a foreign port to equip a vessel, and to procure for her
a cargo to a port of destination, are primQ, facie, presumed to be made on 
the credit of the vessel.

3. They arc a lien on the vessel and constitute an insurable interest.

Error  to the Circuit Court for the District of Louisiana; 
in which court Baring Brothers & Co. sued the Merchants’ 
Mutual Insurance Company, of Kew Orleans, for advances 
made by them, as the declaration in the case alleged, to the 
master and owners of the British bark Fanny, for the pur-
poses other equipment and to procure a cargo for the vessel, 
in a voyage from Cadiz, in Spain, to the port of Kew Or-
leans. The plaintiffs also alleged that through their agents 
they had obtained a policy of insurance, dated December 
6th, 1867, from defendants. The insurance company above 
named insuring the hull of the bark for $9000, in the name 
of the said agents, containing the clauses, “ on account of 
whom it may concern ” and “ lost or not lost,” for the pro-
tection of those advances.

They further alleged that the bark, though well officered, 
banned, and equipped, suffered so much on the voyage, 
rom the violence of weather, that the master found it nec- 

essaiy to put into a port of Cuba for such repairs as would 
enable him to prosecute the voyage; that their agents gave 

ue n°tice of those facts to the president of the insurance 
company; that the company sent an agent to the port to 
a echarge of the interest of all concerned; and that from 
^^entthe agent arrived there he took exclusive charge 

fo e,rePa*r8 the vessel and caused such work to be per- 
a me as he thought necessary; that he obtained from their 
tbaUh^h6 *h e ^un(^8 necessary to pay for all such repairs;

e ark completed her voyage; that after her arrival 



160 Ins ura nce  Comp an y  v . Bari ng . [Sup. Ct.

Statement of the case.

at the port of destination an adjustment of averages was 
made by the adjusters of averages in that port for costs, 
charges, and damages in making such repairs, and that in 
the said adjustment they, the plaintiffs, were awarded $3507 
on the said policy of insurance.

The defendants filed an answer (equivalent to the general 
issue in an action of assumpsit) and a special plea that the 
bark was unseaworthy.

The insurance company made three prayers for instruc-
tion :

(1.) That if the evidence showed that the insurable in-
terest of the plaintiffs was a bottomry bond on the bark, and 
that the vessel arrived in safety at the port of destination, 
the jury should find for the defendants.

(2.) That it is only when the vessel insured is lost that the 
assured on a bottomry bond can recover, and that if the 
proof was that there was no loss or destruction of the bai 
the jury should find for the defendants, if the plaintiffs had 
insured on a bottomry bond.

(3.) That the defendants were not bound to tender back 
the premiums of insurance before availing themselves o any 
defence against the validity of the policy of insurance, or 
its avoidance by a subsequent cause. .

Verdict and judgment went for the plaintiffs for 
amount awarded by the average adjusteis. Exceptioi 
taken by the defendants to the rulings of the court in r 
ing to instruct the jury as they requested.

Nothing appeared in the record except the ec a , 
the answer, the verdict and judgment, the t ree i t 
ceptions to the rulings of the court in re using 
the jury as requested, neither of which con aine 
of the evidence, and the motion for new tria , wW mem y 
stated that the verdict of the jury was contiaij t 
the evidence, without giving any statement of the 
which was submitted to the jury. „-¿¿i Unon a bot-

Evidence to show that the action was fo ¡dence,or 
tomry bond, or that such a bond was oflered .n enden^, * 
introduced at the trial, was entirely wanti g,
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evidence, direct or circumstantial, to show that such a ques-
tion as that involved in the third prayer for instruction arose 
or could have arisen in the case, or that the instruction was 
a proper one, in any view of the controversy, for the con-
sideration of the jury.

Viewed in the light of these facts (as this court said that 
the case should be viewed), the several rulings of the court 
below in refusing to grant the three prayers for instruction 
were considered by this court together.

Mr. W. Hi. Evarts, for the plaintiffs in error; Messrs. P. 
Phillips and D. G. Campbell, contra.

Mr. Justice CLIFFORD, having stated the case, delivered 
the opinion of the court.

Correct instructions, if applicable to the case, the court, 
as a general rule, is required to give, unless the same are in 
substance and effect embodied in those previously given by 
the court tothe jury; but the court is never required by law 
to give an instruction to the jury which is not applicable to 
the case, even though it be correct as an abstract principle 
or rule of law; and it may be added that no prayer for 
instruction, whether presented by the plaintiff or the de- 
encant, can be regarded as applicable to the case when it is 

w o y unsupported by the evidence introduced to the jury, 
ompetent evidence may be written or oral, direct or cir-

cumstantial, but when there is no legal evidence of any kind 
o support the theory of fact embodied in a prayer for in- 

sn? a°n’ Whether Presented by the plaintiff or the defend- 
rnlin/ln8trUCtlOn 8h°Uld alwa?8 be refused; and such a 
iudo-ni^r n^V^r become a good cause for reversing the 
to r • 1118 Clear,y error in « «»»rt, said Taney, C. J., 
facts trfLxs a 8UPPO8ed or conjectural state of
tion nrcs 1C n° evidence has been offered, as the instruc- 
which tu^0868 th.at tbere 80nie evidence before the jury 
theticallv^ 8ufficient to establish the fact hypo-
no evidence wh^ the C°“rt’ and if there is

ich they have a right to consider, then the
11 XX.
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charge does not aid them in coming to a correct conclusion, 
but its tendency is to embarrass and mislead them, as it may 
induce them to indulge in conjectures instead of weighing 
the testimony.*  When a prayer for instruction is presented 
to the court, and there is no evidence upon the subject in 
the case for the consideration of the jury, it ought always to 
be withheld, and if it is given under such circumstances, it 
will, as a general rule, be regarded as error in the court, for 
the reason that its tendency may be, and often is, to mislead 
the jury by withdrawing their attention from the legitimate 
points of inquiry involved in the issue.f Bills of exceptions 
ought to state that evidence was offered of the facts upon 
which the opinion of the court is prayed, else the court is 
under no obligation to give the instruction.^ Though the 
judge may refuse to declare the law to the jury on a hypo-
thetical question, yet if he gives the instruction and it is 
erroneous, it is the proper subject of revision.§ But the 
true rule, if there be no evidence to support the theory of 
fact assumed in the prayer, is to reject it, as it is error to 
leave a question to a jury in respect to which there is no 
evidence.||

Attempt is made in argument to maintain that the plain-
tiffs had no insurable interest in the bark unless it be as-
sumed that it was created by a bottomry bond, but the couit 
is entirely of a different opinion, as it is alleged in the dec 
laration that^the advances were made to equip the t esse 
and to procure for her a cargo in the voyage from a foiei0n 
port to the port of destination. Founded as the declaration 
is upon the policy of insurance it must be construed in con 

* United States v. Breitling, 20 Howard, 254.
t Goodman v. Simonds, lb. 359. TowRe-
t Vasse v. Smith, 6 Cranch, 226; United States *.  Dunham, 21 Law i 

porter, 591 ; Caldwell v. United States, 8 Howard, 366 ; Blackburn v. 
fords, 3 Wallace, 176. Tnvlor,

g Etting v. Bank of the United States, 11 Wheaton, 59 ; Beav
1 "VV ällace, 637. ,, . z^ia/imon. 15

|| Chandler v. Van Roeder, 24 Howard, 224 ; Railroad v.
Wallace, 409.
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nection with the policy. By the terms of the policy the in-
surance is upon the bark, her tackle, and apparel, which is 
the proper language to be employed in a case where the in-
sured had an interest in the vessel.

Advances made on the credit of a ship for necessary repairs 
or supplies in a foreign port create a maritime lien upon the 
ship, and it is well-settled law that a maritime lien is a jus 
m re, and that it constitutes an incumbrance on the property 
of the ship which is not divested by the death or insolvency 
of the owner.*  Such a lien may be enforced by a process 
tn rem, which is founded on a right in the thing, the object 
of the process being to obtain the thing itself, or a satisfac-
tion out of it, for some claim resting on a real or quasi pro-
prietary right in the thing.f Liens of the kind constitute 
an insurable interest, and it is quite clear that enough is 
alleged in the declaration to warrant the conclusion that the 
advances made in this case are properly to be regarded as 
constituting a maritime lien upon the bark.| Contracts for 
lepairs and supplies may be made by the master to enable 
the vessel to proceed on her voyage, and if it appears that 
t cy weie necessary for the purpose and that they were made 
and furnished to a foreign vessel or to a vessel of the United 
states in a port other than a port of the State to which the 

se elongs, the primd facie presumption is that the repairs 
an supplies were made and furnished on the credit of the 
vessel unless it appears that the master had funds on hand 
r at his command which he ought to have applied to the 

knp011^!'S1Tent ^10se objects, and that the material-men 
knoV F ; °r 8Ue^ foots and circumstances were 

own o them as were sufficient to put them upon inquiry 
0 siow that if they had used due diligence in that be-

8'>ns’sMariHmfTMeCh?niC’ 2 Curtis’ 404; Same Case, 3 Ware, 58; 1 Par- 
ton, 438, aW’ 89 ; 3 Kent (11th ed.), 170; General Smith, 4 Whea-

164; The ATh  m^rCQ ^0; Buck et al. v. Insurance Co., 1 Peters,
t Seam«Hammond> 9 Wallace, 456.

§204; Hancov 1 Mason, 127; 1 Phillips on Insurance (5th ed.),
- üancox V. Insurance Co, 3 Sumner, 132.
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half they might have ascertained that the master had no au-
thority to contract for such repairs and supplies on the credit 
of the vessel.*  Whenever the necessity for the repairs and 
supplies is once made out it is incumbent upon the owners, 
if they allege that the funds could have been obtained upon 
their personal credit, to establish that fact by competent 
proof, and that the material-men knew the same or were 
put upon inquiry, as before explained, unless those matters 
fully appear in the evidence introduced by the other party.f

Apply those principles to the case and it is clear that the 
objection that the plaintiffs had no insurable interest in the 
bark utterly fails, as it is not controverted that the advances 
were made to equip the vessel and to procure a cargo for 
her in the described voyage; and it is sufficient that such 
an allegation affords a primd facie presumption that the ad-
vances were made on the credit of the vessel, as the record 
fails to disclose any fact or circumstance to overcome that 
presumption. Such advances constitute a lien upon the 
ship, and such a lien gives the lender an insurable interest 
in the ship.J

Absolutely nothing appears in the record to support the 
theory that any such defences as those assumed in the prayers 
for instruction were in fact set up by the defendants in the 
subordinate court, except, what is contained in the prayers 
for instruction presented to the court. They pleaded a gen-
eral denial of the allegations of the declaration and that the 
bark was unseaworthy at the inception of the risk and 
throughout the voyage, but no mention is made of any sue 
defences as those implied in the prayers for instruction m 
any other part of the record, nor is there any evidence what-
ever upon the subject.

* The Lulu, 10 Wallace, 197; The Patapsco, 13 Wallace, 333; 2 Parsons 

on Shipping, 322 to 337. Howard 22.t The Grapeshot, 9 Wallace, 141 ; Thomas v. Osborn 19 Howard, 2 ,
J Seamans v. Loring, 1 Mason, 127; 1 Phillips on nsu rd g Bo. 

g 204 ; Godin v. Insurance Co., 1 Burrow, 489; ucena . >
sanquet & Puller, 294; Wells v. Insurance Co., 9 Sergeant & Bawle,
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Defences in avoidance of the claim made in the declara-
tion must be proved in the court of original jurisdiction, and 
if not proved there they cannot be successfully set up in the 
appellate court to support an assignment of error.

Other matters were discussed at the bar, but it is not nec-
essary to examine any other of the propositions submitted, 
as these suggestions are sufficient to dispose of the case.

Judg ment  affi rmed .

Roach  v . Summ ers .

1. A surety is not discharged by a contract between his principal and their
common obligee, which does not place him in a different position from 
that which he occupied before the contract was made.

2. Answers in chancery not responsive to a bill, and not sustained by other
proof, are of no avail as evidence.

Appeal  from the Circuit Court for the Southern District 
of Mississippi.

Summers & Co. filed a bill in the court below against 
hugene and Naylor Roach (the last a representative of I. W. 
Koach, deceased), and R. B. and B. M. Butler, for an account 
an oi the foreclosure of a mortgage. The bill averred 
hat in the year 1867, the said E. and I. W. Roach, demised 
iP autatlon m the State of Mississippi to R. B. and B. M.

liter foi the business of cotton planting; that to enable 
co iU-teiS °btain supplies for the plantation from the 

^ummers & the Messrs. Roach, together 
tlw 16 execQted two promissory notes, each in
ruarU?t°i $^00’ Paya^e to the complainants, dated Feb- 
of that. and faUillg due in Oetober and November 
mort year’ payment of the notes was secured by a 
the cotf6 £1V.eU th® Messrs. Roach, and that it was agreed 
to tho 00 ra’8ed on the demised plantation should be shipped 
what nothing being alleged in the bill as to

en to be done with it or its proceeds. The bill
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further averred that in pursuance of this arrangement the 
complainants made advances to the Butlers, a part of which 
was repaid out of the proceeds of the cotton crop of 1867, 
but that $4774.69 remained unpaid after credit had been 
given for the cotton shipped in that year; that the Butlers, 
being desirous to continue planting cotton on the plantation 
during the year 1868, and being without the necessary money 
and supplies for that purpose, applied to the complainants 
to make additional advances, to secure which, as well as the 
balance then due, they executed a deed of trust of all the 
crops of corn and cotton they might raise on the plantation, 
stipulating that the net proceeds should be applied first, to 
the payment of the supplies furnished for 1868; and sec-
ondly, to the payment of the balance due for the supplies 
furnished in 1867. It is then averred that after giving credit 
for all the cotton received there remained a balance due to 
the complainants of about $3600, the proceeds of the crop 
of 1868 having more than paid the advances made during 
that year, and having reduced the balance due at the close
of 1867.

The defence set up in the answers was that the Messrs. 
Roach were only sureties for the repayment of the advances 
made to the Butlers in 1867, not exceeding $5000; that the 
notes and mortgage were given as securities for such repay-
ment; that it was agreed that all the crops of cotton raised on 
the demised plantation should be applied to the pay ment of the notes, 
and that the cotton should be shipped to the complainants by e 
Butlers for that purpose as rapidly as it could be prepare Jo 
market, but that in fraud of the agreement 
subsequently, on the 19th day of February, 1867, enta 
into an arrangement with the Butlers, wit out e 
edge of the sureties, by which it was stipulated t ley 
have au interest in the crop of 1867, that the Butlers should 
pay 2*  per cent, commissions on the advances mac e, 1- 
cent- interest, and the usual commissions for sei mg 
cotton. It was further answered that m the.r account th. 
complainants did charge 10 per cent inteies ““ {
vanned, and 2J per cent, commissions; that instead of
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vancing supplies for the plantation, as they had agreed to 
do, they advanced chiefly money, and that by their usurious 
charges they made up the balance of $4774 as due at the 
close of the year 1867. The answers then asserted that the 
agreement of February 19th, 1867, and the subsequent deal-
ings of the complainants with the Butlers, as exhibited by 
their accounts, in which they charged 10 per cent, interest 
and commissions, was an abandonment of the original con-
tract and inconsistent with it, and that it operated as a re-
lease of the notes and mortgage.© ©

The matter in issue was, therefore, a question of fact. 
Was the original agreement (a verbal agreement confessedly) 
which the bill set forth — the agreement that the cotton 
raised on the demised plantation should be shipped to the com-
plainants accompanied with the further stipulation which 
the answer alleged that it was accompanied with, to wit, 
that all the crops of cotton raised on the demised plantation 
should be applied to the payment of the notes, and that the 
cotton should be shipped to the complainants by the But-
era for that purpose as rapidly as it could be prepared for 
market. ?

f this further stipulation was not contemporary with the 
onginal agieement, then the defence had no merit.

ie language of the answer of Eugene Roach was thus:
“This respondent answering, says, that it was agreed and 

th an<^ between said complainants and said Butlei’S
an A# C10P8 c°tt°n raised on said plantation, should be 
tip16 hi ^le °f ^ie aforesaid promissory notes, and that 

Sl°U^ s^PPed by said Butlers, for that purpose, as 
raP^ly as it could be prepared for market.”

That of the Butlers (a joint answer), thus: 

tion fonv^ ^ate aver ^^at ^e sole and only considera-
te! Roanh/^ n°teS’ a8 understood and agreed upon by the 
tion snnr>r \ re8Ponder,ts and complainants, was planta-
ants for th'68] ° furnishod to these respondents by complain- 
Were the A/Ti)6 P^antat’on f°r the year 1867, and in no event 

oachs to be liable for a greater amount of sup-
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plies than the face of said notes. The said Roachs were to be 
liable only for the supplies for the year 1867, not exceeding 
$5000. The notes were simply given as security for said ad-
vances. It was further agreed between the said parties that 
the crop of 1867 was to be shipped to said complainants, and 
the succeeding crops to be also shipped, and that all shipments 
were to be first applied as credits on the said notes.”

Eugene Roach and R. B. Butler were examined as wit-
nesses. The former said:

“The agreement between the parties to the notes mentioned 
in the bill, in regard to the payment thereof, was that the cotton 
raised by the Butlers should be shipped to Summers and Bran- 
nins, and proceeds first applied to the payment of the notes. I was 
not present when the agreement alluded to was made, but was 
subsequently informed by my brother, I. W. Roach, that such 
agreement was made when the notes.were executed by the other 
parties; and at my brother’s solicitation, and on account of his 
statement of such agreement, I also signed the notes.

The testimony of B. M. Butler as appearing on examina-
tion in chief and on cross-examination, was thus.

Examined in chief
“ Oizesiion. State whether or not, at the time said notes were 

made, there wTas any agreement that all the cotton shippe 
to be shipped by you and your co-defendant, B. • 11 »
the year 1867, as well as for subsequent years, was to be s , 
and the proceeds thereof applied by complainants to J p>y 
ment of said notes in preference to any other debts agai y

“Answer. There was such an agreement. 
Cross-examined.

“ Question. State when the agreement referred to m 
terrogatory-in-chief was made, the particular da 
whether before or after the notes and 
this case were made; with whom and by whom sa g 
was made. . loanS the 19th

“Answer. The agreement was made in exe-
day of February, 1867, after the notes and mortga^_------

* The brother here mentioned was now dead.
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cuted, with a member of the firm of Summers & Co., by me, 
acting for B. M. and R. B. Butler.”

Upon the bill, answer, and proofs the Circuit Court de-
creed in favor of the complainants, but in the settlement of 
the account and ascertainment of the debt due they were 
credited with only 8 per cent, interest and 2| per cent, com-
missions, while they were charged with the proceeds of all 
the cotton received by them from the plantation for both 
the years 1867 and 1868, and no exception was taken to this 
mode of stating the account.

This appeal was taken by the defendants Roach.

Mr. P. Phillips, for the appellants; Mr. Montgomery Blair 
(with whom was Mr. J. B. Beck), contra.

Mr. Justice STRONG delivered the opinion of the court. 
No exception was taken in the Circuit Court to the mode 

in which the account was stated. Of course no exception 
can now be taken.
, on’y Question, therefore, which can be considered in 
bis court is whether the agreement of February 19th, 1867, 
y w ich it was stipulated between the complainants and 

uteis that the former should have an interest in the 
rop o 1867, as well as 10 per cent, interest and 2J per cent, 

nasions for advances, operated as a release of the notes 
moitgage ^ven by the sureties. The answer to the 

1 es ion depends upon what took place when the Messrs. 
Koach became sureties.
infprp\ a^en^on to the fact that no particular or defined
with fl plS ?1Ven. ths complainants by their arrangement 
the an u eiS’ is plain it could not work a discharge of 
from thate8’Ul^ess placed them in a different position 
took awa W 1C1 toe7 occupied before it was made. If it 
with the J anyi 8.ecurity they had in virtue of their contract 
and thev ainant8’ was doubtless a fraud upon them, 
when the rh h°,den bN their notes and mortgage. 
themselves 1tCame 8uJ'eties, it was agreed by all the parties

’ e complainants and the Butlers, that all the
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cotton crops raised on the demised plantation should be 
shipped to the complainants and credited against the ad-
vances to be made, it was bad faith to the sureties for the 
creditors to enter into an arrangement with the Butlers that 
a portion of the crops should be devoted to another use. 
On the other hand, if there was no such agreement respect-
ing the crops made when the Messrs. Roach assumed their 
suretyship and gave their notes and mortgage, the subse-
quent arrangement with the Butlers w’as no alteration of the 
original contract, and had no effect upon it.

It is vital, then, to a correct decision of the case, to ascer-
tain whether there was such an agreement made at the time 
the suretyship was undertaken, an agreement to which the 
Messrs. Roach were parties. It was averred in the answer 
of Eugene Roach that such an agreement was made between 
the complainants and the Butlers, but when it was made, 
whether at the time when the notes were given or after-
wards, is not stated. Nor is it alleged that the sureties were 
parties to it, or that they executed their notes and mortgage 
in reliance upon it. The answer of the Butlers is substan-
tially the same; though, perhaps, it may reasonably be con-
strued as averring that such an agreement was made between 
all the parties when the notes were given. But assuming 
that the averment is sufficiently made in both answers, since 
it is new matter not responsive to anything in the bill, it 
must be sustained by proof to be of any avail as a'defence.

And we do not find in the record any proof to sustain it. 
The only testimony upon the subject is that of Eugene Roach 
and R. B. Butler, two of the defendants. Roach testifies 
that it was agreed that the cotton crop raised by the Butlers 
should be shipped to Summers & Co., and that the proceeds 
should be first applied to the payment of the notes. But 
he does not state when or between whom this agreement 
was made. That he is not speaking from his own know 
edge of what took place when the notes were given is cer-
tain, for he says he was not present, and that all his know 
edge was derived from his brother. And the testimony ° 
B. M. Butler also utterly fails to establish such an agree-
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ment. In answer to an interrogatory whether at the time 
the notes were made there was any agreement that all the 
cotton shipped^ or to be shipped by him and B. B. Butler 
for the year 1867, as well as for subsequent years, was to be 
sold and the proceeds thereof applied by the complainants 
to the payment of the notes in preference to any other debts 
due by him and R. B. Butler, he said there was such an 
agreement. But in his cross-examination he said the agree-
ment of which he spoke was made in New Orleans on the 
19th of February, 1867, after the notes and mortgage were 
executed. The evidence, then, wholly fails to prove the 
existence of the agreement made at the time when the sure-
tyship was undertaken, and consequently the subsequent 
arrangement of February 19th, 1867, as well as the deed of 
trust for the crop of 1868, had no effect upon the liability 
of the mortgagors.

Decree  affi rmed .

Bank  v . Coope r .

After an assignee in bankruptcy, aided by a creditor, has twice contested 
before the District Court or its referee the claim of a person who has 

•been allowed to prove his claim, and, after all the evidence which could 
then or afterwards be produced, it has been twice decided that the claim 
was a valid one, no bill lies in the Circuit Court (either under the gen-
eral provisions of the Bankrupt Act or under the second section of it, 
giving to the Circuit Court a general superintendence and jurisdiction 
of all cases and questions arising under the act) against either the 
assignee or the person who has been allowed to prove his claim, to have 
t e order allowing it reversed. Such a bill may be demurred to for 
Want of equity.

Appeal  from the Circuit Court for the Northern District 
0 New York; the case being thus:

On the 4th of February, 1870, the Troy Woollen Company 
adjudged a bankrupt by the District Court for the North-

district of New York, and on the 11th of March, 1870, 
one nppan became the assignee. Soon afterwards Cooper,



172 Bank  v . Cooper . [Sup. Ct.

Statement of the case.

Vail & Co. proved a debt against the bankrupt amounting 
to $67,029, and on the 24th of July, 1870, filed the probate 
with the assignee. Subsequently, on the 29th of November, 
on petition of the First National Bank of Troy, which had 
also proved a debt against the bankrupt, the District Court 
made an order allowing them and the assignee to contest 
the validity of the claim of Cooper, Vail & Co. It was then 
referred to W. Frothingham, Esq., to take the proofs aud 
accounts respecting the claim, to determine its legality and 
amount, and to report his conclusions to the court. Per-
mission was also given to the assignee, and to any creditor 
of the bankrupt, if they desired to contest the claim, to 
attend the proceedings before the referee, and it appears 
that the bank did attend, that evidence in opposition to the 
claim was submitted, and that the referee reported the whole 
of it as due from the bankrupt. To his report joint excep-
tions were filed on behalf of the bank and the assignee, and 
argued in the District Court upon the evidence taken before 
the referee. These exceptions were overruled, and on the 
13th of July, 1871, the court made an order allowing the 
debt as proved by Cooper, Vail & Co., and directing the 
bank to pay the costs and expenses of the reference.

In this condition of things, the bank filed a bill in the 
Circuit Court below against Cooper, Vail & Co., and the 
assignee, to procure a reversal of the order. The bill, after 
setting forth the facts above stated, made a general aver-
ment that Cooper, Vail & Co. had no legal claim against the 
bankrupt; that they had fraudulently proved their claim; 
that they knew this when the exceptions were taken to the 
referee’s report as well as when the court made the decree 
allowing the debt, and that it was thus proved before the 
District Court. The bill then averred that the decree was 
erroneous, because there was no legal debt due by the bank-
rupt to Cooper, Vail & Co.; because the evidence before the 
court proved that there was no such debt, and because t e 
court should have disallowed it.

This was one aspect of the bill. It further charged that 
the assets in the hands of the assignee were insufficient o
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pay fifty cents on the dollar of the legal debts of the bank-
rupt, even if the claim of Cooper, Vail & Co. were disallowed, 
and it averred that the assignee refused to appeal from the 
decision of the District Court, or to allow the creditors to 
appeal in his name, stating that he was advised that the 
bank had a right to have the decree reviewed under section 
second of the Bankrupt Act, and that if the creditors de-
sired a review they would have to take that course. It then 
charged that the assignee was guilty of neglect of duty in 
omitting to appeal from the decree of the District Court, 
and renewed the averment that the bankrupt wras not, and 
never was, liable for the debt proved against it by Cooper, 
Vail & Co., or for any part of it.

The prayer of the bill was that the decree made by the 
District Court might be “ reviewed, examined, revised, and 
annulled, and that the proof of debt filed with the assignee 
by Cooper, Vail & Co. might be rejected and expunged.”

The second section of the Bankrupt Act, through which 
it was alleged that the assignee had told the creditors if they 
wished relief they would have to resort, declares that the 
several Circuit Courts of the United States, within and for 
the districts where the proceedings in bankruptcy shall be 
pending, shall have a general superintendence and jurisdic-
tion of all cases and questions arising under the act, and, 
except when special provision is otherwise made, may, upon 
bill, petition, or other process of any party aggrieved, hear 
and determine the case (as) in a court of equity.

Cooper, Vail & Co. demurred:
!• For want of equity.
2. For want of jurisdiction.
3. For want of privity between the complainant and the 

defendant.
;• That the matters had been adjudicated and that the 

adjudication was conclusive.
5. That the appeal was not within the time prescribed by 

law.
6. That the bill showed that the District Court had de- 

01 ed the questions presented by the bill, but that the bill
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did not set forth the facts, or the evidence upon which the 
order or decree of the District Court complained of was 
made, or any facts or evidence before the court when the 
order was made, or the grounds upon which that court based 
its said decision and order or decree.

7. That the bill of complaint did not set forth facts suffi-
cient to enable the court to determine whether or not the 
District Court erred in making the order or decree com-
plained of.

8. That the bill did not show that the District Court erred 
in making the order or decree in the bill complained of.

The Circuit Court sustained the demurrer, and the bank 
took this appeal.

Mr. E. F. Bullard, for the appellants ; J. S. Stearns, contra.

Mr. Justice STRONG delivered the opinion of the court.
The demurrer presents the question whether the com-

plainants’ bill sets forth any equity sufficient to justify the 
court in granting the relief sought against the defendants.

No doubt when an executor or administrator colludes 
with a fraudulent claimant against a decedent’s estate, and 
refuses to take steps to resist the claim, any person inter-
ested in the estate may maintain an action against sue 
fraudulent claimant and the executor or administrator for 
the purpose of contesting the claim. Bills in equity of this 
nature have been maintained. And if an assignee in ban 
ruptcy, with knowledge, or with reason to believe that one 
claiming to be a creditor of the bankrupt had proved a debt 
against the bankrupt’s estate which had no existence, or 
which was tainted with fraud, should neglect or refuse to 
contest the allowance of such debt, there is no reason w y 
the other creditors,-having proved their debts, should no 
be permitted to interpose and seek the aid of a couito 
equity to annul the allowance. But the bill before us pie 
sents no such cage. The assignee has resisted the allowance 
of the debt claimed by Cooper, Vail & Co. He took Pal 
with the appellants in contesting the debt before the re eree
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towhose consideration it was submitted. He joined with 
them in filing exceptions to the report allowing the claim. 
There is no averment of any collusion between him and the 
claimants. The bill exhibits nothing which ought to cast 
discredit upon his fidelity to his trust. The referee decided 
against the appellants after hearing all the evidence they 
had to submit. The District Court reviewed his decision 
upon exceptions taken to it, and came to the same conclu-
sion, allowing the debt claimed by Cooper, Vail & Co. Nor 
is it pretended that any new evidence exists which ought to 
lead the Circuit Court to any other conclusion than that at 
which the District Court arrived. In such a state of facts it 
cannot be maintained that it was the duty of the assignee 
to enter an appeal to the Circuit Court, or even to allow an 
appeal in his name. After two trials, in which he was aided 
by the appellants, after all the evidence had been made use 
of in opposition to the claim which could then be produced, 
or which can now be obtained, and after two decisions allow-
ing the claim, he may well have concluded, as he did, that 
his duty to his trust did not require either expenditure of 
the bankrupt’s estate in farther litigation or the delay which 
might have been consequent upon an appeal. Thè bill, then, 
wholly fails in exhibiting any equity against the assignee.

It is equally’ without equity7 as against Cooper, Vail & Co. 
It is true the averment is made that they7 have no legal or 
valid claim against the bankrupt, and that their claim was 
fiandulently proved and made, but there is no allegation 
wherein the fraud consists, or of any step they have taken 
in the assertion of their claim which they might not lawfully 
ta<e. Such a general averment of fraud can be no founda-
tion for an equity. Moreover, it is apparent that the only 
'nud intended in the averments of the bill is the assertion 

0 a claim which the complainants insist is not sufficiently 
sustained by evidence. They objected to the claim at the 
outset. They appealed to the District Court, and they were 
a owed to contest its validity. It was at*their  instance a 

eiee was appointed to examine and report upon it. Be- 
Ore that referee they went to trial, without objection. When
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defeated they brought the contest into court and renewed it 
there, but unsuccessfully. And they do not now allege that 
in either of these trials there was anything unfair, or that 
Cooper, Vail & Co. were guilty of any fraud in maintaining 
their claim, other than the assertion of its existence, or that 
they themselves made any mistake, or that they have any 
other case now than they had and urged before the referee 
and the District Court. Their only ground of complaint 
is that the referee and District Court came to a different 
conclusion from that which they think should have been 
adopted. The court thought the evidence established the 
existence of a debt due Cooper, Vail & Co. They are of a 
different opinion. They think the evidence did not establish 
the existence of such a debt, and, therefore, they have filed 
this bill in the Circuit Court to annul the action of the Dis-
trict Court. In effect they are seeking a new trial of a ques-
tion of fact which has been decided against them, and this 
without averring anything more than that the District Court 
drew a wrong conclusion from the evidence. Very plainly 
they have made no case for equitable interference. There 
are some bills in equity which are usually called bills for a 
new trial. They are sustained when they aver some fact 
which proves it to be against conscience to execute the judg-
ment obtained, some fact of which the complainant could 
not have availed himself in the court when the judgment 
was given against him, if a court of law, or of which e 
might have availed himself, but was prevented by fraud or 
accident unmixed with any fault or negligence of his own. 
But a court of equity will never interfere with a judgment 
obtained in another court, because it is alleged to have been 
erroneously given, without more. And such is substantial y 
this case. ,

But though the bill is destitute of equity, when considere 
as an original bill, it is contended that it may be regar e 
as an application for the exercise of the supervisory juris w 
tion of the Circuit Court authorized by the second section 
of the Bankrupt Act. That section declares that ‘ the se 
eral Circuit Courts of the United States, within and foi
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districts where the proceedings in bankruptcy shall be pend-
ing, shall have a general superintendence and jurisdiction 
of all cases and questions arising under this act, and, except 
when special provision is otherwise made, may, upon bill, 
petition, or other process of any party aggrieved, hear and 
determine the case (as) in a court of equity.” The com-
plainants, having proved their debt against'the bankrupt, 
contend that they may be considered parties aggrieved by 
any order of the District Court allowing the probate of other 
debts against the same bankrupt, when the assignee refuses 
to appeal from the order, or allow an appeal to the Circuit 
Court. It is true their bill was not filed in the Circuit Court 
until about four months and a half after the order com-
plained of was made. But the act of Congress prescribes no 
time within which the application for a review must be pre-
sented. An appeal is required to be taken within ten days. 
Not so with a petition or bill for a review. Undoubtedly 
the application should be made within a reasonable time, in 
order that the proceedings to settle the bankrupt’s estate 
may not be delayed, but neither the act of Congress nor any 
rule of this court determines what that time is. At present, 
therefore, it must be left to depend upon the circumstances 
of each case. Perhaps, generally, it should be fixed in an-
alogy to the period designated within which appeals must 
he taken.*  It is, however, to be observed that the bill does 
not charge any fraudulent collusion between the assignee 
and Cooper, Vail & Co. At most it charges neglect of duty ' 
by the assignee in omitting to contest the debt claimed, and 
m failing to appeal from a decree of the District Court 
allowing the debt. Whether this presents a proper case for 
a review under the second section of the Bankrupt Act need 
not now be decided. For should it be conceded that the 
complainants had a right to apply to the Circuit Court for a 
review7 of the order of the District Court, and conceded also 

at this bill may be regarded as such an application, the 
Question would still remain whether the court erred in dis- 
v I pittlefleld u The Delaware and Hudson Canal Co., Bankrupt Register,

Vol. xx. 12
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missing it. Had the court, in the exercise of its superin-
tending jurisdiction, heard the case and decided it, as the 
District Court did, the decision would have been final, and 
no appeal could have been taken to this court.*  True, if 
the court had decided that it had no jurisdiction to review, 
this court might have entertained an appeal, not for the pur-
pose of reviewing, but for the purpose of correcting an erro-
neous decision respecting the power of the Circuit Court, 
and enabling the complainants to be heard on their applica-
tion. f But it does not appear that this bill was dismissed 
because the court thought it had no power to review the 
action of the District Court at the suit of these complainants. 
On the contrary, it rather appears the bill was dismissed be-
cause it presented no case that called for the exercise of the 
superintending jurisdiction of the court. The statute, though 
conferring the power, does not make it obligatory upon the 
Circuit Court to retry every decision of the District Court 
which a creditor supposing himself aggrieved may ask the 
court to retry. And it may well be that when, as in this 
case, a question of fact has been twice tried, and twice de-
cided in the same way, when it is not averred that there has 
been any collusion between the assignee and the creditor 
who has proved a debt, or that the complaining party has 
any evidence which he has not already submitted, or that 
he has been hindered by any accident or fraud from pre-
senting bis case as fully in the District Court as he can in 
another tribunal, when the substance of all he alleges is that, 
in his opinion, the court should have determined the facts 
differently, it may well be that the Circuit Court, in the ex-
ercise of its discretionary power, looking also at the delay 
of the application, may properly conclude that no sufficient 
case is presented calling for a retrial of the facts.

We do not perceive, therefore, in the action of the Circuit 
Court anything that requires correction, and the

Decree  is  af firme d .
____ __________ _'-------------- -—

* Morgan v. Thornhill, 11 Wallace, 65 ; Tracey v. Altmyer, 46 New York) 
598.

f People v. New York Central Railroad Co., 29 New York, 418.
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Twen ty  pe r  Cen t . Cas es .

1. The Twenty per Cent. Cases (13 Wallace, 576) affirmed, and the liberal
view there taken of the joint resolution of 28th February, 1867, allowing 
to certain persons in the civil service of the United States at Washington, 
an additional compensation of twenty per centum upon their respective 
salaries as fixed by law, or, where no salary is fixed by law, upon their 
pay respectively, for one year from the 80th of June, 1866. declared to 
be the true view and applied to other cases essentially like those.

2. But not applied to the case of a person hired at Washington to do service
outof Washington, nor to a contractor whocontracted todeliver finished 
work, and who employed another to do it for him.

3. An act passed on the 12th of July, 1870, repealing “all acts and joint
resolutions, or parts thereof, and all resolutions of either house of Con-
gress granting extra pay,” the act “ to take effect on the 1st day of 
July, 1870,” did not affect the rights given by the joint resolution above- 
mentioned.

Appeals  in fourteen cases from the Court of Claims; the 
case being thus :

On the 28th of February, 1867, Congress passed this joint 
resolution : *

“That there shall be allowed and paid ... to the following 
described persons, now employed in the civil service of the United 
States, at Washington^ as follows : To civil officers, temporary 
and all other clerks, messengers, and watchmen, including en-
listed men detailed as such, to be computed upon' the gross 
amount of the compensation received by them; and employés, 
male and female, in the executive mansion, and in any of the 
following named departments, or any bureau or division thereof, to 
wit: state, treasury, war, navy, interior, post-office,attorney-gen-
eral, agricultural, and including civil officers, and temporary and 
oil other clerks and employés, male and female, in the offices of the 
coast survey, naval observatory, navy yard, arsenal, paymaster-
general, including the division of referred claims, commissary-
general of prisoners, bureau of refugees, freedmen, and aban-
doned lands, quartermaster’s, capitol and treasury extension, 
city post-office, and commissioner of public buildings, to the 
photographer and assistant photographer of the treasury de-

* 14 Stat, at Large, 569.
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partment, to the superintendent of meters, and to lamplighters 
under the commissioner of public buildings, an additional compen-
sation of twenty per centum on their respective salaries as fixed by 
law, or where no salary is fixed by law, upon their pay respectively, 
for one year from and after the 3Qth day of June, 1866. Provided, 
That this resolution shall not apply to persons whose salaries, 
as fixed by law, exceed $3500 per annum.”

On the 12th of July, 1870,*  Congress passed an act in 
these words:

“All acts and joint resolutions, or parts thereof, and all.reso-
lutions of either house of Congress granting extra compensation 
or pay, be, and the same are hereby repealed, to take effect on 
the 1st day of July, 1870.”

Under the said joint resolution of 28th of February, 1866, 
fourteen different persons filed at different times—some of 
them after the passage of the repealing act—claims in the 
court below for the twenty per cent, given by the statute.

The first was employed by the bureau of yards and docks, 
as a machinist in the navy yard at Washington, upon daily 
wages at the agreed sum and price of $3.25 per day.

The second and third as coppersmiths on the treasury ex-
tension, upon daily wages. Under specific appropriations 
for the construction of the treasury extension, contracts 
were entered into for finished work, comprehending both 
materials and labor—materials separately, and labor by the 
day separately. The services in these two cases were ren-
dered under the latter contracts.

The fourth and fifth as watchmen upon the capitol exten-
sion, at daily wages, their compensation changing during 
the year.

The sixth as a laborer upon monthly wages in the quar-
termaster’s department in the city of Washington.

The seventh was employed in the treasury extension as a 
laborer upon daily wages; working for part of the time a 
$1.75 per day, and for another part at $2 per day.

The eighth by the authority of the surgeon-general o

* 16 Stat, at Large, 250, § 4.
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the army, as a carpenter at the depot for receiving and dis-
tributing medical supplies in Washington.

The ninth was a watchman, laborer, and teamster by the 
quartermaster’s department at Washington.

The tenth was a laborer by the commissary department at 
Washington.

The eleventh was a laborer, upon daily wages, at the 
Washington arsenal.

The twelfth was in the secret service division of the Treas-
ury Department, in the capacity of detective, at a monthly 
salary of $150 per month.

The thirteenth, one Hoffman, was employed by one of the 
quartermasters on duty in the department at Washington, 
by the day, as sexton at the Arlington Cemetery, near Washing-
ton, but in Virginia, and there rendered his services.

The fourteenth, one Bell, was a plate-printer in the bu-
reau of engraving and printing in the Treasury Department. 
He was paid the market price for his work, the price being 
neither a salary nor a per diem compensation, but a fixed rate 
for the work done; that is to say, per one hundred sheets 
of face printing and per one hundred sheets of back print- 
mg. In the performance of his duties he employed and 

. paid an assistant, but the pay of the assistant was received 
directly from the disbursing officers of the treasury, and was 
educted by them from the amount earned by the claimant, 
he amount paid him after such deduction was $1184.30, for 

twenty per cent, of which the court below entered judgment.
Each of the fourteen claimants was paid the highest rate 

of wages commonly paid for services such as his.
The Court of Claims gave judgment, proformd, in all the 

cases, for the claimants, and the government brought the 
cases here.

joint resolution of February 28th, 
tioi be We^ here t° state, had been a matter of ques- 

°n in this court on a previous occasion in the cases known 
e Iwenty per Cent. Cases ;*  and the court then said that

* 13 Wallace, 576.
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persons are “properly in the civil service, if they were em-
ployed by the head of the department, or of the bureau, or 
any division of the department charged with that duly, and 
authorized to make such contracts, and fix the compensa-
tion of persons employed, even though the particular em-
ployment may not be designated in any appropriation ” act. 
It added, that “many persons not employed as clerksand 
messengers of the departments are in the public service by 
virtue of an employment by the head of the departmentor 
by the head of a bureau of the department authorized by 
law to make such contracts, and such persons are as much 
in the service, within the meaning of the joint resolution, 
as the clerks and messengers employed in the rooms of the 
department building."

Mr. John Goforth, Assistant Attorney-General, for the United 
States :

In The Twenty per Cent. Cases, already reported, the salary 
or pay was fixed directly or limited indirectly by law; and 
was a fixed and arbitrary rate of compensation ; and the 
person employed had no part in naming the amount to be 
paid him. In the cases now here, the compensation was not 
fixed or limited by any law or by the head of any depart-
ment or division, but wras the highest ruling rate in the 
market for similar labor, and was fixed by the person em-
ployed, and changed by him as the market changed. The 
wages were under the restriction of no statute, and the ser-
vices were such as might be rendered to any employer.

In the former Twenty per Cent. Cases, this court, in its 
opinion, said :

“ Certain described persons and classes of persons are plainly 
entitled to the benefit of the provision, whether regarded as 
officers or as mere employes, and it is no valid argument agains 
that proposition to show that there are or may be other em-
ployés or persons in the civil service here who are not within 
that description, as the terms of the enactment are special an 
do not extend to every employment in that service, but only o 
the described persons and classes of persons therein mentioned.
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The claimants in the present cases belong to classes dif-
ferent from those in the case cited. Some are connected 
with the military service, and not with the civil at all.

The last two claimants are clearly excluded. One, Hoff-
man, performed his work outside the limits of Washington; 
and one, Bell, was a contractor for finished work.

The repeal of the joint resolution of February 28th, 1867, 
prevented the officers of the treasury after its passage from 
paying the twenty per cent., and left the Court of Claims 
without jurisdiction of any action for the recovery of any-
thing thereunder. It is true that statutes in general apply 
only to cases that may hereafter arise. Such an act as this— 
an act repealing other acts, &c.—cannot in its nature operate 
on future acts. It applies to existing acts.

Messrs. N. P. Chipman, J. Daniels, and A. P. Culver, contra, 
relied on The Twenty per Cent. Cases, and the language show-
ing its intended scope, as conclusive.

As for the act of July7 12th, 1870, they7 argued that the 
real purpose of that act was to cut off a general class of 
extra compensation which had crept into various statutes; 
the cutting off*  of which in future, Congress thought advisa-
ble; and, for obvious reasons, that it could have no refer-
ence to a case where the compensation had been allowed, 
and where presumably (as in the great majority of cases in 
fact) it had been received three years before.

Mr. Justice CLIFFORD delivered the opinion of the court. 
Additional compensation is claimed by the respective ap-

pellees, as employés in the civil service of the United States 
ni this city, by virtue of the joint resolution of the 28th of 

e mary, 1867, which provides that twenty per cent, addi- 
lonal compensation shall be allowed and paid to certain 

casses of such employés in Washington, as therein desig-

ivil officers, whose annual salaries do not exceed $3500, 
an a^ clerks, whether temporary or permanent, and messen- 
°eis aud watchmen, are specifically named in the resolution,
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including enlisted men detailed as such, and the provision is 
that the additional allowance shall be computed upon the 
gross amount of the compensation received by such em-
ployé as fixed by law, or where no salary is fixed by law, 
upon the pay of the employé for that fiscal year, and that 
the benefit of the resolution shall extend to employés, male 
and female, in the executive mansion and in any of the 
following named departments, or any bureau or division 
thereof, to wit : state, treasury, war, navy, interior, post-
office, attorney-general, and agricultural, and including civil 
officers and all clerks and employés, male and female, in the 
offices of the coast survey, naval observatory, navy-yard, 
arsenal, paymaster-general, bureau of refugees, freedmen, 
and abandoned lands, quartermasters, capitol and treasury 
extension, city post-office, and commissioner of public build-
ings ; to the photographer and assistant photographer of the 
Treasury Department, to the superintendent of meters, and 
to lamp-lighters under the commissioner of public buildings.

Judgments rendered by the Court of Claims, involving 
controversies of a like character, were removed into this 
court by appeal on a former occasion,*  when it became the 
duty of this court to examine the joint resolution in ques-
tion and to determine what, in the judgment of the court, is 
its actual scope and true intent and meaning, as applied to 
the several cases then before the court.

Attempt was then made in argument to convince the 
court that the words of the resolution, “in the civil service 
of the United States,” as there employed, should be re-
stricted to persons filling offices or holding appointments 
established by law, but the court rejected that narrow con-
struction of the phrase and unanimously decided that neither 
a commission nor a warrant of appointment is necessaiy o 
entitle an employé to the benefits of the joint resolution, 
provided he was actually and properly employed in the ex-
ecutive mansion, or in any of the departments, or in any 
bureau or division thereof, or in any of the offices speci

* Twenty per Cent. Cases, 13 Wallace, 576.
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cally designated in the said joint resolution; that persons so 
employed here are properly to be regarded as employes in 
the civil service of the United States within the true intent 
and meaning of that phrase as there used, if they were em-
ployed by the head of the department, or of the bureau or 
any division of the department, charged with that duty and 
authorized to make such contracts and fix the compensation 
of the person or persons employed, even though the particu-
lar employment may not be designated in an appropriation 
act.

Such was the unanimous opinion of the court as to the 
true construction of the joint resolution under consideration 
on that occasion, and the court, with equal unanimity, ad-
heres to that conclusion in the cases before the court.

Many persons, not employed as clerks or messengers of a 
department, are in the public service by virtue of an em-
ployment by the head of a department, or by the head of 
some bureau of a department or division thereof authorized 
to make such contracts, and such persons are as much in the 
civil service of the United States, within the meaning of the 
joint resolution, as the clerks and messengers employed in 
the rooms of the department building.*

Much discussion of that topic, however, is unnecessary, 
as the question was explicitly determined in our former de-
cision, to which reference is made for a full exposition of 
the present views of the court upon that subject.

Grant all that, still it is insisted that the joint resolution 
as been repealed since that decision was made, and that 

J e effect of the repealing act is to bar the right of recovery 
1Q all of the cases under consideration; in support of which 
pioposition reference is made to the fourth section of the 

Ppropriation Act of the 12th of July, 1870, which enacts 
tiat all acts and joint resolutions or parts thereof, and all 
reso u*i° DS of either house of Congress granting extra com-

I jj States v. Belew, 2 Brockenbrough, 280; Graham v. United States, 
Bawle 380; Commonwealth v. Sutherland, 3 Sergeant &
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pensation or pay, be and the same are hereby repealed, to 
take effect on the 1st day of July in the same year.*

Two propositions are submitted by the United States, based 
upon that repealing act, to show that the respective appel-
lants in these cases cannot recover: (1.) That the repeal of 
the joint resolution prevents the officers of the treasury 
from paying the additional compensation after the date of 
its passage. (2.) That the repealing act, even if the resolu-
tion created an implied contract and gave jurisdiction to the 
Court of Claims to enforce it, divested the Court of Claims 
of all jurisdiction in such controversies.

Both of the propositions, as it seems to the court, over-
look the material facts of the case, all of which are undis-
puted. They are as follows: (1.) That the joint resolution 
ceased to be operative at the end of the fiscal year in which 
it was enacted. (2.) That such additional compensation is 
allowed only for that year. (3.) That the claims in these 
cases are only for such additional compensation during that 
fiscal year. (4.) That the joint resolution ceased to be ope-
rative at the close of that fiscal year. (5.) That the right to 
such additional compensation became fixed and vested when 
the year’s services were faithfully performed. (6.) That the 
repealing act, which it is supposed constitutes a bar to the 
cause of action in these cases, did not become a law until 
more than three years after the right to the additional com-
pensation had become fixed and vested, and the joint reso-
lution had ceased to be operative in respect to prospective 
services.

Viewed in the light of these suggestions grave doubts 
arise whether the repealing act in question applies at all to 
the joint resolution, as it is difficult to believe that Congress 
would deem it necessary to repeal a provision which had 
expired by its own limitation more than three years before 
they acted upon the subject.

Mere supererogation, however, it is said, cannot properly 
be imputed to the National legislature, and there would be

* 16 Stat, at Large, 250.
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much force in the suggestion if the joint resolution had at 
that time been in operation and had been the only provision 
of the kind to which the descriptive words of the repealing 
act would apply, but the fact is plainly otherwise, as there 
are several acts of corresponding import which were in full 
force at that date, and which, it must be admitted, are un-
questionably included within those descriptive words.*

Enough appears in the repealing act itself to show that 
Congress did not intend to give it any retroactive effect, ex-
cept as therein provided, as the act expressly enacts that the 
provision in question shall take effect on the 1st day of July 
next before the day it was approved, which affords a demon-
stration that Congress never intended that it should retroact 
to any other or greater extent, f

Courts of justice agree that no statute, however positive 
in its terms, is to be construed as designed to interfere 'with 
existing contracts, rights of actions, or with vested rights, 
unless the intention that it shall so operate is expressly de-
clared or is to be necessarily implied, and pursuant to that 
rule courts will apply new statutes only to future cases, 
unless there is something in the nature of the case or in the 
language of the new provision which shows that they were 
intended to have a retroactive operation. Even though the 
words of a statute are broad enough in their literal extent 
to comprehend existing cases, they must yet be construed 
as applicable only to cases that may hereafter arise, unless 
the language employed expresses a contrary intention in 
unequivocal terms.J

Such a law, if passed by a State, and construed to have 
tie effect claimed for it in this case by the appellants, would 

e uneoiistitutional and void; but it is not necessary to dis-
cuss any such proposition in this case, as there is not a word 
ln the repealing act to support the conclusion that Congress 
---------- - -----

* 12 Stat, at Large, 587 ; 14 Id. 206; 15 Id. 77. f 16 Id. 250.
1 S ■Dwarr*s’ 161; Wood v. Oakley, 11 Paige, 403; Butler v. Palmer, 
ard 249^°’ Jarvis«. Jarvis, 3 Edwards, 466 ; McEwen v. Bulkley, 24 How- 
eog* _ ’ Harvey ». Tyler, 2 Wallace, 329; Blanchard«. Sprague, 3 Sumner,

5; United States «. Heth, 3 Crunch, 399.
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intended to rescind any antecedent contract, or to enact any 
bar to the right of recovery in such cases where the service 
had been faithfully performed before the repealing act was 
passed.

Apply those rules to the cases before the court and it is 
clear the appellees in the first twelve are entitled to recover, 
as the finding of the court below shows that the claimant in 
each of those cases is included within the joint resolution 
as construed and defined by this court.

But the other two claimants, to wit, Hoffman and Bell, 
are not entitled to recover, the former because he was em-
ployed as sexton at the Arlington Cemetery, in the State of 
Virginia, and not “ in Washington,” and because, conse-
quently, his claim is not within the words of the joint reso-
lution. Nor is the latter, because he was not in the civil 
service of the United States within the meaning of that pro-
vision, as he was a plate-printer, working under a contract 
at an agreed rate “ per one hundred sheets of face printing 
and per one hundred sheets of back printing.” He em-
ployed an assistant, for whose compensation he was respon-
sible; but the finding of the subordinate court shows that 
the assistant was paid directly by the disbursing officer, and 
that the sum thus paid was deducted from the gross earn-
ings of the claimant. Suffice it to say that the claimant was 
a contractor, and that he employed another to do most or 
all of the work, and in the judgment of the court such a 
contractor is not entitled to the additional compensation 
allowed and directed to be paid by the joint resolution under 
consideration.

Judg men t  af fir med  in  the  first  twelv e  cases .

Jud gme nt  rev ers ed  in  the  las t  tw o  cas es , and the causes 
remanded, with directions to dismiss the respective petitions.

Mr. Justice SWAYNE, in whose opinion concurred the 
CHIEF JUSTICE, and Mr. Justice DAVIS, dissenting from 
the judgment in the first twelve cases:

I dissent from the judgment of the court in these cases in
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favor of the claimants, and will give my views as briefly as 
may be. When the resolution giving the twenty per cent, 
was passed, nearly eight months of the year to which the 
allowance related had elapsed. The allowance was a mere 
gratuity. Hence there was no vested right arising from the 
resolution, and there could be none. But the resolution 
was operative in each case until the claimant was paid. 
When repealed, the gratuity which it gave fell with it. The 
repeal necessarily had that effect. I see no reason for giving 
the repealing section a more limited construction. It was 
intended to take away from all those who had not then been 
paid, the right to be paid thereafter. I think, therefore, that 
the judgments of the Court of Claims should be reversed.

Pah lma n  v . The  Col lec to r .

Under the act of July 20th, 1868, imposing taxes on distilled spirits, the 
assessor and his assistant, in estimating the true producing capacity of 
a distillery, are empowered to fix as the true fermenting period such 
period as they, after examination and calculation, may deem the true 
one. They are not bound to take as such the period which the distiller, 
in the notice which the sixth section of the act requires him to give, has 
declared that he would use for fermentation, and which, subsequently, 
he actually did use.

Error  to the Circuit Court for the Northern District of 
Illinois.

Pahlman & Co., distillers in the district of Illinois just 
named, sued Raster, a collector of internal revenue in the 
same district, to recover of him certain money which they 
had paid to him under protest, as tax upon distilling from 
February to July, inclusive, in 1871, the amount sued for 

emg, as was asserted by them, so much in excess of what 
was really due.

he only question involved was one of law, and came up 
011 demurrer to special counts in the declaration. That



190 Pah lma n  v. The  Coll ecto r . [Sup. Ct

Statement of the case.

question was whether, under the act of July 20th, 1868,*  
entitled “ An act imposing taxes on distilled spirits, tobacco, 
and for other purposes,” the assessor and surveyor, in esti-
mating a true producing capacity for a distillery, had power 
to fix upon a certain period as the true fermenting period, or 
whether they were bound upon this point by the period 
of which, in his application, the distiller has stated that he 
would make use, and of which in point of fact he did make 
use.

The distiller denied that they had. The collector took 
the contrary position.

The statute above referred to enacts:

“Sect ion  2. The Commissioner of Internal Revenue, for the 
prevention and detection of frauds by distillers of spirits, is 
hereby authorized to adopt and prescribe for use such hydrome-
ters, saccharometers, weighing and gauging instruments, meters 
or other means foi' ascertaining the quantity, gravity, and pro-
ducing capacity of any mash, wort, or beer, used in the produc-
tion of distilled spirits, and the strength and quantity of spirits 
subject to tax, as he may deem necessary; and he may prescribe 
rules and regulations to secure a uniform and correct system of 
inspection, weighing, marking, and gauging of spirits.

“Secti on  6. Every person intending to be engaged in the 
business of a distiller or rectifier shall give notice in writing, 
subscribed by him, to the assessor of the district within which 
such business is to be carried on, stating . . . the place where 
said business is to be carried on, and whether of distilling or 
rectifying. ... In case of a distiller, the notice shall also state 
the kind of stills and the cubic contents thereof, the number 
and kind of boilers, the number of mash-tubs and fermenting- 
tubs, and the cubic contents of each tub, the numbci’ of receiv-
ing cisterns and the cubic contents of each cistern, &c. The 
notice shall also state the number of hours in which the distiller 
wil l  ferment each tub of mash or beer, the estimated quantity of 
distilled spirits which the apparatus is capable of distilling every 
twentyT-four hours, &c.In case of any change in the location, 
form, capacity, &c., of such distillery, or in the time offerment-

* Chap. 186, g 10, 15 Stat, at Large, 129.
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ing the mash or beer, notice thereof, in writing, shall be given 
to the said assessor or to the assistant assessor of the division 
within twenty-four hours of said change.

“Sect ion  9. Every distiller shall cause to be made an accu-
rate plan and description of the distillery and distilling appara-
tus, distinctly showing the location of every still, boiler, doubler, 
worm, tub, and receiving cistern, the course and construction of 
all fixed pipes used or to be used, . . . and of every cock or 
joint thereof, and of every valve therein. . . . Such plan and 
description shall also show the number and location, and cubic 
contents, of every still, mash-tub, and fermenting-tub, together 
with the cubic contents of every receiving cistern, and the color 
of each fixed pipe.

“Sectio n  10. Every assessor shall proceed, . . . with the aid 
of some competent and skilful person, to bo designated by the 
Commissioner of Internal Revenue, to make survey of each dis-
tillery registered or intended to be registered for the production 
of spirits in his district, to estimate and determine its true pro-
ducing capacity, &c., a written report of which shall be made in 
triplicate, signed by the assessor and the person aiding in the 
same, one copy of which shall be furnished to the distiller, 
one retained by the assessor, and the othey immediately trans-
mitted to the Commissioner of Internal Revenue. If the Com-
missioner of Internal Revenue shall at any time be satisfied that 
such report of the capacity of a distillery is in any respect in-
correct or needs revision, he shall direct the assessor to make 
in like manner another survey, &c.

Sect ion  20. On receipt of the distiller’s first return in each 
month, the assessor shall inquire and determine whether said 
istiller has accounted in his returns for the preceding month, 
or all the spirits produced by him; and to determine the quan-

tity of spirits thus to be accounted for, the whole quantity of 
materials used for the production of spirits shall be ascertained; 
an forty-five gallons of mash, or beer brewed or fermented 
rom giain, shall represent not less than one bushel of grain, 

an seven gallons of mash, or beer brewed or fermented from 
asses, shall represent npt less than one gallon of molasses, 

n case the return of the distiller shall have been less than the 
^1US ascortained, the distiller or other person liable 

e assessed for such deficiency at the rate of fifty cents for 
Veiy proof gallon, together with the special tax of $4 for every
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cask of forty proof gallons, and the collector shall proceed to 
collect the same as in cases of other assessments for deficiencies; 
but in no'case shall the quantity of spirits returned by the dis-
tiller, together with the quantity so assessed, be for a less quan-
tity of spirits than eighty per centum of the producing capacity 
of the distillery, as estimated under the provisions of this act.

“Sect ion  103. The Commissioner of Internal Revenue is au-
thorized to make all such regulations, not otherwise provided 
for, as may become necessary by reason of any change of law in 
relation to internal revenue made by this act.”

In accordance with his construction of the powers given 
him, the commissioner issued, on the 8th of March, 1870, a 
general circular regulating surveys, containing the following 
instructions:

“ The true producing capacity of a distillery is not limited to 
what a distiller may produce by following a particular course 
which he has marked out, but what may be produced under 
favorable circumstances.

“ The true producing capacity of a distillery is not the amount 
so proposed to be produced, but the amount which can be pro-
duced, using all the machinery and apparatus under competent 
and skilful manaijement, taking as a basis for the calculation 
such premises as will produce the best practical results.

“ The true spirit-producing capacity of a grain distillery is 
mainly determined by its fermenting capacity; but as this is some-
times affected by the modes of mashing and distilling, these are 
therefore to be considered.

“ Having found the number of bushels which are required to 
fill the fermenters, the assessor and person designated to aid 
him will determine what, under all the circumstances, is a. rea-
sonable period to be allowed for fermenting, and in so doing 
they are not bound by the period stated in the distiller’s notice, 
but are to take such period as will, under ordinary circum-
stances, and with good management, produce the best results. 
From the best information, it is believed that a fermenting 
period of sixty hours is as long a period as can be used consist-
ently with good management or a profitable conduct of t e 
business, and where a greater period than this is assumed i 
must be accompanied with such a statement of the circum 
stances as will show it to be justified as an exceptional case.
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“ The surveyor, having ascertained by the measurement the 
cubic contents of the fermenting-tubs, finds it necessary to de-
termine :

“1st. The number of dry inches to be allowed each tub for 
fermentation.

“ 2d. The period necessary to enable the distiller to ferment each 
tub of mash:

“3d. The number of gallons of spirits that can be produced 
from a bushel of grain.

“These are questions coming within the discretion and judg-
ment of the assessor and his skilful assistant, with which the 
office of internal revenue has no disposition to interfere. But 
it has been thought proper, for the guidance of the surveyor, to 
prescribe certain rules on these points. Surveyors are, there-
fore, to be governed by the following rules in fixing the capacity 
of a distillery, except where they find that they do- not correctly 
determine its capacity :

“Forty-eight hours is prescribed as the maximum period to 
be allowed for fermentation in sweet-mash distilleries.

“The only exception to this rule that is thought to be justi-
fied by sufficient reasons is where the mashing is done by hand, 
where hot water is the only beating agent, and the distillation 
is in copper by furnace heat. It is believed that with this im-
perfect mode of stirring and regulating the temperature, such a 
perfectly fermented beer cannot be uniformly produced as is 
necessary for distillation in copper with furnace heat, to prevent 
occasional burning of the still; in such eases seventy-two hours 
will be allowed for fermentation.’7

The provisions of statutes already given being in force, 
and the Commissioner of Internal Revenue having issued 
* e regulations just quoted, the plaintiffs, on the 1st of 

ugnst, 1870, intending to engage in the business of distil- 
mg alcohol from grain, gave notice to the assessor, as re-

quired in the sixth section of the act of July 20th, 1868, 
a ove quoted, that they would ferment each tub of mash, 

eer, used by them in the manufacture of alcohol, for 
e peiiod of seventy-two hours. When, however, afterwards 
e assessor and his skilled assistant estimated and deter-

mined the producing capacity of the distillery, pursuant to 
vol. xx. 18
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the directions of the tenth section of the act, the capacity 
was determined by assuming the period of fermentation to 
be forty-eight hours; this assumption being made, of course, 
in accordance with the above-quoted regulations prescribed 
by the Commissioner of Internal Revenue. The tax was 
assessed- and collected according to the survey thus made.

The court below gave judgment for the collector, and the 
plaintiff brought the case here.

Mr. W. B. Scales, for the plaintiff in error:
The commissioner, by his regulations, not only treats the 

sixth section of the act of 1868, and the notice which it re-
quires to be given, as a nullity, but claims the right to fix 
upon any fermenting period which he thinks proper.

The object of the legislature in taxing distilled liquors 
was to raise revenue on them, not to cripple or destroy 
distillers; neither was it to compel them to carry on their 
business in a manner to produce the largest amount of tax-
able products without regard to facts or to the reasonable 
interests of the distillers.

That the notice in section six was intended to give the 
distiller the right to contract and fix his own period of fer-
mentation is shown, not only by the language of the act, 
but by the debates upon it while under consideration in the 
committee of the whole.

The Congressional Globe*  of the time shows that when 
the act was before Congress, Mr. Beck, a member, moved 
to strike out the word “will” in section six,f and insert in 
lieu the words, “ usually takes to” so that the passage would 
read—

“ The number of hours in which the distiller usually takes to 
ferment each tub of mash or beer.”

He said:
“ It is impossible to tell how long it will take to ferment. I 

know it varies in my district, from three days and a half to five

* Second session, Fortieth Congress, part four, page 3414. 
f Supra, p. 190, fourth line from the bottom.
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days; depending upon the weather and other causes. You 
should not punish a man who cannot help himself. He should 
not be held responsible for the failure to ferment within the 
time when the weather or a thousand other circumstances may 
prevent the fermentation.

The report continues:
« Mr . Sche nck . When I first read the form of expression con-

tained in other legislation it struck me somewhat in the same 
way. We called a council of distillers on the subject and found 
that this was just the language they used. They have twenty- 
four hour, forty-eight hour, and seventy-two hour beer. Al-
though there may be a little difference occasioned by the tem-
perature, they classify their beer in that way, and every distiller 
will tell, in regard to a particular kind of beer, what time he 
wants for his mode of distillation, so that the bill is, in fact, 
drawn in conformity with the notions of the distillers them-
selves. The amendment would make it very vague even as to 
the rules of the distillers themselves.

“Mr . Beck . They should not be punished for failing to do 
what is inevitable. The time varies in extreme cold or in ex-
treme warm weather. A thunderstorm will so affect it that it 
will not ferment in a very long time. If the committee, how-
ever, think that the word 'will' leaves margin enough I will 
not press the amendment.

“Mr . Alliso n . I think it does.
“ Mr . Schen ck . Permit me to say that our object is to charge 

upon the capacity, among other things, and if we leave an un-
certainty about this we run the risk of not getting the capacity 
taxed. The distillers themselves have their rule on the subject, 
and whatever time it takes to ferment they designate their beer 
accordingly, as twenty-four, forty-eight, or seventy-two hour 
beer.

“Mr . Beck . I withdraw the amendment. I only desired to 
call attention to the subject.”

It is thus seen that the wording of section six, in insert- 
lng the word “ will,” and retaining it on debate, was in-
tended by the chairman of the committee which ordered it, 
and that, too, after conference with distillers, to give distil? 
lets the right to fix and control the period of fermentation,
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each for himself, and that, too, with reference to the per 
diem tax. And upon debate the word was retained, be-
cause it expressed and would secure that right to distillers.

Mr. G. H. Williams, Attorney-General, and Mr. S. F. Phi-
lips, Solicitor- General, contra;

No canon for the interpretation of statutes justifies a 
reference to what was said by particular members of the 
legislature on the discussion of a bill which subsequently 
became a law.

The provision in section two, authorizing the commis-
sioner to adopt and prescribe means for ascertaining the 
producing capacity of such beer, necessarily intrusts to him, 
in connection with the skilful surveyor, his agent, the power 
of selecting the point of time for applying such means; that 
is, the point at which such beer becomes most productive, 
or is ripe.

A true producing capacity implies a true fermenting period, 
and nature is as uniform in “ her fermenting periods,” for 
considerable quantities of beer and lengths of time, as in 
any other of those operations which render her uniformity 
proverbial- It seems, upon consideration, to be entirely 
reasonable to- allow the Commissioner of Internal Revenue 
to determine, as matter of science combined with extensive 
observation, what within the United States, with rare ex-
ceptions, must be the maximum fermenting period, and 
equally so for a skilled surveyor to determine what is the 
true fermenting period of a certain distillery whose location 
and methods of operation he has examined.

In general, however, it seems enough to say that the 
statute is as careful in requiring from the distiller minute 
data for ascertaining actual results, contemplated or accom-
plished, as it is in leaving the surveyors to use their skills 
trammelled, under the general superintendence of the com-
missioner,, in determining what ought to be the result, at 
least with a margin of twenty per cent.; and that it will be 
injurious to confound matters intended to be kept apart, if 
this skill is- to be embarrassed by the rules of practice of p«F'
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sons not required to be skilful ; persons of whom all that the 
law knows is, that they intend to become distillers.

Mr. Justice STRONG delivered the opinion of the court
The question is whether, by the act of Congress under 

consideration, the assessor and his assistant, in estimating 
the true producing capacity of a distillery, are empowered 
to fix, as the true fermenting period, any other than that 
which the distiller in his notice to the assessor, required by 
the sixth section, has declared he would use for fermenta-
tion, and which he actually did use.

That the producing capacity of a distillery is conclusively 
determined by the survey and estimate made under ¿he 
tenth section of the act (that survey, however, being subject 
to revision by the Commissioner of Internal Revenue), was 
ruled in Collector v. Beggs.*  In that case we said “ the sur-
vey and estimate of producing capacity made under the 
tenth section were conclusive while they remained, though 
subject to revision under the direction of the Commissioner 
of Internal Revenue. And the extent of liability to taxation 
was, by the act of Congress, directed to be measured, not 
by the actual product of spirits, but by what should have 
been the product of the materials used according to the esti-
mate made under the tenth section.” And this is very 
plainly the intention of the law, for by that section, the only 
one which expressly provides for the ascertainment of the 
producing capacity, it was made the duty of the assessor, 
with the aid of some competent and skilful person to be 
designated by the Commissioner of Internal Revenue, to 
make survey of each distillery registered, or intended to be 
legistered, for the production of spirits in his district, not 
only to estimate, but to determine its producing capacity. Of 
this estimate and determination the assessor and his assistant 
aie required to make a written report in triplicate, signed 
by them, one original of which is to be furnished to the dis-
tiller, one retained by the assessor, and the third is to be

* 17 Wallace, 182.
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transmitted to the Commissioner of Internal Revenue. It 
is also provided that if the commissioner shall at any time 
be satisfied that such report of the capacity of a distillery is 
in any respect incorrect, or needs revision, he may direct 
the assessor to make another survey. Thus a measure of 
taxation is fixed, and the distiller is notified of it before he 
commences distilling. All this leaves no doubt that the re-
ported sjirvey was intended by Congress to be conclusive 
until corrected by direction of the commissioner.

But while this is not denied by the plaintiffs in error as a 
general proposition, it is insisted that in estimating and de-
termining the producing capacity of the distillery, the asses-
sor must be controlled by the notice which the distiller is 
required to give him by the sixth section of the act, and 
must base his calculations upon the period of fermentation 
fixed in that notice. It is said he has no power to adopt any 
other period of fermentation, even though ordered to do so 
by the commissioner, and, if he does, that his estimate and 
determination are not conclusive. In this objection we can-
not concur. It is founded, we think, upon a misapprehen-
sion of the statute. The sixth section requires every person 
engaged in, or intending to be engaged in, the business of a 
distiller, or rectifier, to give notice in writing to the assessor 
of the district within which he proposes to carry on the busi-
ness, stating therein his name, his associates, if any, and Ins 
proposed place of business. If he be a distiller, he is re-
quired to state in his notice the kind of stills and the cubic 
contents thereof, the number and kind of boilers, the num-
ber of mash-tubs and fermenting-tubs, and the cubic con-
tents of each tub, the number of receiving cisterns and the 
cubic contents of each cistern, together with a particulai 
description of the lot or tract of land on which the distillery 
is situated, with the size and description of the buildings 
thereon, and of what material constructed. The distiller is 
also required to state in his notice the number of hours in 
which he will ferment each tub of mash or beer, and t e 
estimated quantity of distilled spirits which the apparatus is 
capable of distilling every twenty-four hours.
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The object of these requirements is too plain to be mis-
understood. Clearly it is not to enable the distiller to de-
termine for himself the producing capacity of his distillery, 
and thereby partially fix the extent of his liability to taxa-
tion. It is to furnish protection against frauds, and possibly 
to assist in the ascertainment of the quantity of spirits actu-
ally distilled. If intended at all to bear upon the estimate 
of the producing capacity of the distillery, it can only be 
regarded as suggestive, not as controlling. It is after this 
notice has been given that the assessor and his skilled assist-
ant are required, as by the tenth section of the act, to make 
an estimate and determination of the producing capacity. 
They are no more required to take the fermenting period 
designated in the notice as the true fermenting period than 
they are controlled by the distiller’s statement of the number 
and cubical contents of the stills, mash-tubs, and cisterns be 
intends to use, or by his estimate of the capability of his ap-
paratus. They are required to calculate and report what 
the distillery can produce, not what the distiller proposes to 
produce, or what the apparatus would produce, if employed 
in a particular manner. To enable them to discharge this 
duty the provisions of the ninth section.were enacted. That 
section requires the distiller to furnish to the assessor an 
accurate plan of the distillery and distilling apparatus, show-
ing the location and mode of construction of the apparatus 
and the cubical contents of each vessel. Undoubtedly the 
main elements necessary for a determination of the produc-
ing capacity are the size of the stills, mash-tubs, and cis-
terns, and the duration of the fermenting period. There is 
unquestionably, in the nature of thi ngs, a true fermenting 
period, dependent on the operation of natural processes, a 
period which may be variant from that selected by a dis-
tiller. This period may vary somewhat in different latitudes, 

ut it is everywhere ascertainable, and the commissioner, 
We think, is authorized by the second section of the act to 
piescribe regulations for ascertaining it. By that section he 
18 authorized to adopt and prescribe for use such hydrome- 
eis’ saccharometers, weighing and gauging instruments,
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meters, or other means for ascertaining the quantity, gravity, 
and productive capacity of any mash, wort, or beer used or 
to be used in the production of distilled spirits, as he may 
deem necessary. This is inconsistent with the idea that the 
notice of the distiller is to determine the producing capacity. 
And though in his notice he is required to state the time 
in which he will ferment his mash, and also an estimate of 
the quantity of distilled spirits which the apparatus is capa-
ble of distilling every twenty-four hours, that is his estimate. 
Nowhere in the act is any provision made that his statement 
and estimate shall be obligatory upon the assessor and his 
skilled assistant. Nor is there to be found in the act any 
rule by which the producing capacity of a distillery is to be 
determined, except that the commissioner of internal reve-
nue is, by the second and one hundred and third sections, 
empowered to make necessary regulations. The declaration 
shows that such regulations were made, and they were fol-
lowed by the assessor. The survey was made accordingly. 
If instead of following the instructions given by the com-
missioner, the assessor must adopt a period for fermentation 
given to him by the distiller—a period which may, or may 
not, be a true one; that is, the period within which com-
plete fermentation takes place—it is obvious there can be 
no certainty in the ascertainment and determination of the 
actual producing capacity of the distillery, and the object 
which the law has in view will be defeated. At most, all 
the assessor and his assistant can do will be to ascertain the 
actual product. The possible product cannot be ascertained; 
yet, as we have had occasion to say heretofore, when giving 
a construction to this act of Congress, both the producing 
capacity and the quantity of spirits actually produced are 
made by the law measures of taxation, and provision is made 
for the determination of each.*

But without pursuing the subject farther, we have said 
sufficient to show that in our opinion the notice given by 
the distiller of the time he will ferment each tub of mash or 
beer does not control the survey. The assessor must deter-

United States v. Singer, 15 Wallace, 111.
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mine and report the true actual capacity, and not what the 
distillery will produce in the distiller’s proposed mode of 
running it. There is, therefore, no well-founded objection 
to the conclusiveness of the survey in this case, and as the 
tax assessed and collected was in accordance with the survey, 
the plaintiffs have no right of action to recover it back.

Nor is there any such hardship as is suggested. We have 
seen that a report of the surveyor’s determination of pro-
ducing capacity is by the law required to be placed in the 
hands of the distiller before he commences business. If 
dissatisfied with it, he may apply to the commissioner for 
another survey. He is thus informed of the extent of his 
liability to taxation. He has, therefore, little reason to com-
plain, when he commences distilling, and does not produce 
at least eighty per cent, of what his distillery can produce, 
as determined by the survey, if he is taxed according to a 
standard which is not false, and of which he had thus early 
notice. Jud gmen t  aff irmed .

The  Lot ta wan na .

1. It is error and ground of reversal for a Circuit Court to affirm a decree in
admiralty of the District Court, and at the same time dismiss the appeal.

2. Where claims on the proceeds in the registry of a vessel.sold are not mar-
itime liens, the District Court cannot distribute those proceeds in pay-
ment of the claims if the owners of the vessel oppose such ^distribution.

3. A creditor by judgment in a State court, of the owners of the vessel, even
though he have a decree in personam also in the admiralty against them, 
cannot seize, or attach, on execution, proceeds of the vessel in the regis-
try of the admiralty,

4- Where an appeal is taken to the Circuit Court from the decree of the Dis-
trict Court in a proceeding in rem, the property or its proceeds follows 
the cause into the former court.

Appe al  from the Circuit Court for the District of Louisi-
ana, the case—divested of irrelative incidents, with a great 
number of which, as seen in the record, it had come here 
confused and perplexed—was thus:
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In the year 1819 this court, in The General Smith*  decided, 
as the profession has generally understood, that in respect 
to repairs or necessaries furnished to a ship in the port or 
State to which she belongs, no lien is implied unless it is 
recognized by the municipal law of the State; declaring the 
rule herein different from that where the repairs or neces-
saries are furnished to a foreign ship; in which case the 
general maritime law gives the party a lien on the ship 
itself for his security.

In view of this decision most or all of the States enacted 
laws giving a lien for the protection of material-men in such 
cases.

In the year 1833, in the case of The Planter (Peyroux v. 
Howard)^ the converse of the rule in The General Smith was 
laid down, and process against a vessel in her home port 
was used and supported, the State law giving a lien in the 
case.

In 1844, this court, acting in pursuance of acts of Congress 
which authorized it to adopt rules of practice in the courts 
of the United States in causes of admiralty and maritime 
jurisdiction J (and adhering to the practice declared as 
proper in the cases mentioned), adopted the following Bule 
of Practice:

“Rule  XII.

“ In all suits by material-men for supplies, repairs, or other 
necessaries for a foreign ship, or for a ship in a foreign port, the 
libellant may proceed against the ship and freight in rem, or 
against the master and owner alone in personam; and the like 
proceeding in rem shall apply to cases of domestic ships, where 
by the local law a lien is given to material-men for supplies, re-
pairs, and other necessaries.”

On the 1st of May, 1859, a new twelfth rule "was adopted 
as a substitute for the one above given. It was thus:

* 4 Wheaton, 443. j- 7 Peters, 324.
t Acts of May 8th, 1792 (1 Stat, at Large, 275), and of August 23d, 1842 

(5 Id. 516).
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“Rul e XII.
“In all suits by material-men, for supplies or repairs, or other 

necessaries for a foreign ship, or for a ship in a foreign port, the 
libellant may proceed against the ship or freight in rem, or 
against the master or owner alone in personam. And the like 
proceedings in personam, but not in rem, shall apply in cases of 
domestic ships for supplies, repairs, or other necessaries.”

The reasons for the substitution of this latter rule for the 
former one are stated by Taney, C. J., in the case of The 
Steamer St. Lawrence*  to have been that in some cases the 
State laws giving liens, and the constructions put on them 
by State courts, were found not to harmonize with the prin-
ciples and rules of the maritime code, and embarrassed the 
Federal courts in applying them.

With the case of The General Smith, and others following 
it, unreversed, and with the substituted twelfth rule in force, 
two sailors, on the 30th December, 1870, filed libels in the 
District Court, at New Orleans, against the steamer Lotta-
wanna, claiming wages. The libel alleged that the vessel 
when they shipped was in the port of New Orleans and was 
making voyages between that port and various ports and 
places on the Red River and its tributaries, and it was thus, 
and inferentially, to be gathered that New Orleans was the 
home port of the vessel.

By consent of the owners the vessel was subsequently sold 
under an order of court, and the proceeds, $10,500, were 
brought into the registry.

In the meantime about forty different persons intervened, 
claiming in the aggregate $35,000. Some were sailors, 
claiming wages. That their claims were a lien on the fund 
was conceded. t But the majority of the claims (in amount 
$32,804) were for stores, materials for repairs, or for labor 
and supplies of different sorts furnished to the vessel in the 
port of New Orleans; the port which, as above said, was ap-
parently her home port, though the fact that it was so was

* 1 Black, 529.
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nowhere distinctly asserted, nowhere in any way denied, 
and nowhere in any way proved.

Among the interveners claiming a share of the fund for 
supplies furnished to the vessel, in the port of New Orleans, 
were two firms, Wilson & Co. and Chaffee & Brother; the 
former claiming $3091 and the latter $10,896.

None of the interveners alleged in direct terms that they 
had any maritime lien on the vessel, or its proceeds, or 
prayed for process to enforce such a lien; though the libels 
of some of them contained a prayer that the court would 
decree the payment of the intervener’s claim with privilege 
on the vessel or its proceeds.

There was also a firm, Bell & Kennett, who claimed the 
whole fund in the registry. This firm had had something 
to do with the vessel, and had sued its owners and got judg-
ment against them in one of the State courts of Louisiana; 
the Sixth District Court for the Parish of Orleans. On this 
judgment they issued execution and attached the funds in 
the registry of the District Court. They also had decrees 
in personam against the owners in the admiralty.

A report of a commissioner appointed by the District 
Court to report distribution showed, that after deducting
costs of the marshal, registrar, &c.,

The net proceeds of sale in the registry were . . • $9,405
That the sailors’ wages (the only admitted admiralty liens) 

amounted to . . . ........................................ 2,629

Leaving a balance of . . . . . . . $6,776

The question was, to whom was this balance to be paid? 
Bell & Kennett claimed the whole of it, under their attach-
ment in execution.

Wilson & Co., Chaffee & Brother, and the other inter-
veners at New Orleans, for supplies furnished in that port, 
opposed this claim, and—asserting that on an account 
taken between the said Bell & Kennett and the owners of the 
vessel, it would appear that the former were indebted to the 
owners, and not the owners to them—were not willing even 
that Bell & Kennett should come pari passu on the fund; 
much less that they should sweep it all away.
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The commissioner divided the sum ratably between all 
the interveners, including with them Bell & Kennett. The 
owners opposing this, he made a second report, remarking 
that the only admiralty liens in the case were the claims for 
sailors’ wages (which had now been paid), and that the 
claims of Wilson & Co., Chaffee & Brother, and the other 
interveners were not such liens; that though where the 
owners did not oppose such distribution, a fund in the 
registry might properly be distributed to material-men, &c., 
claimants on it for supplies furnished to the ship, who yet 
had no admiralty lien in rem, yet that it could not be so dis-
tributed if the owners did oppose the distribution, this prin-
ciple being settled by the cases of The Mailland,* and The 
Neptune,] and not departed from except in the case of rem-
nants unclaimed by the owner. The commissioner con-
cluded, therefore, that nothing could be done but pay the 
fund either to the owners, or to the sheriff of the parish of 
Orleans to answer his execution and attaching process; and 
this last he recommended as the more just disposition of the 
money.

Upon the case coming before the District Court on excep-
tions to this report, that court, December, 1871, decreed 
that the interveners mentioned by the commissioner should 
be dismissed, and that the fund should be paid, as the com-
missioner had suggested, to the sheriff, to answer the pro-
cess issued in the suit of Bell & Kennett against the owners.

From this decree of the District Court the interveners 
took the case to the Circuit Court, and moved in the District 
Court that the money in the registry7 there should be trans-
ferred to the registry7 of the Circuit Court. This motion the 
District Court denied, and the moneys were paid over to 
Bell & Kennett. In the Circuit Court objection was made, 
as a'so it had been made before, to the regularity of the ap-
peal, on account of some matters of form. The Circuit 
Court affirmed the judgment of the District Court, but at 
~ e same time dismissed the appeal.

* 2 Haggard’s Admiralty, 254.
t 3 Id. 130; S. C. on appeal, 3 Knapp, 711.
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From this decree Wilson & Co. and Chaffee & Brother 
brought the case here by appéal ; Bell & Kennett being the 
appellees.

Reference has been made in the opening part of this state-
ment of the case, to the decision in the case of The. General 
Smith, decided A.D. 1819, and other cases ; and to the two 
different twelfth rules in admiralty.

In different cases coming here about eight years ago,* — 
especially in The Moses Taylor and in The Hine v. Trenor,— 
this court decided that the grant of admiralty jurisdiction 
given by the Judiciary Act to Federal courts is exclusive, 
that State statutes which attempt to confer on State courts 
a remedy for marine contracts or torts by proceedings strictly 
in rem, are void. And on the 6th of May, 1872, after the 
present suit was brought, the twelfth rule of 1859, itself an 
amendment of the rule of 1844, was thus amended anew:

“In all suits by material-men for supplies or repairs or other 
necessaries, the libellant may proceed against the ship and 
freight in rem, or against the master or owner alone in personam.

The twenty-sixth rule in admiralty (having no connection, 
however, with any of the preceding matters, but yet ad-
verted to in the argument), says :

“ In suits in rem, the party claiming the property shall verify 
his claim on oath or solemn affirmation, stating that the claim-
ant by whom or on whose behalf the claim is made is the true 
and bond fide owner, and that no other person is the owner 
thereof.”

Messrs. J. A. Grow and L. M. Day, for the appellants:
1. The claims of all the interveners were for materials, 

supplies, repairs, and other necessaries furnished to the boat, 
undoubted admiralty contracts.

Though under the twelfth rule in admiralty adopted by

* The Moses Taylor, 4 Wallace, 411 (December Term, 1866); The Hine 
v. Trevor, lb. 555; and see the Rock Island Bridge, 6 Id. 213; The Be as, 
7 Id. 624; Leon v. Galceran, 11 Id. 185.
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this court in 1859 they could not have proceeded in rem 
against this boat, if New Orleans was her home port, yet it 
is very questionable whether New Orleans was so. No per-
son filed any claim for the vessel, or her proceeds, according 
to the twenty-sixth admiralty rule. Consequently there was 
no one entitled to be heard as owner, nor is there any evi-
dence in the record to show where the owners reside. But 
the twelfth rule, as made in 1859, was altered in May, 1872, 
by this court, and the persons who intervened could now 
undoubtedly proceed in rem, no matter where the owners 
reside. The history of the decisions and rules applicable to 
the matter shows that the court has always meant to protect 
by a lien, enforceable somewhere, persons furnishing supplies in 
the home port as much as those furnishing them in a foreign 
port. The General Smith, and Peyroux v. Howard ( The Planter), 
enabled such persons to enforce in the admiralty liens when 
given by the State law, and as liens were given by the law of 
all the States the protection was complete. But this admin-
istration of State lien laws through admiralty courts was 
found to cause trouble, as explained by Taney, C. J., in The 
Steamer St. Lawrence, and in 1859 the new twelfth rule of 
practice relegated in effect the furnishers in home ports to 
their home courts, where they were still abundantly pro-
tected. But The Moses Taylor, and The Hine v. Trevor, in 
December Term, 1866, decided that this was unlawful. Fur-
nishers in home ports were thus left quite unprotected so 
far as a capacity to enforce a lien was concerned. They 
could not under the twelfth rule of 1859 sue in the admi-
ralty; nor under the two cases just mentioned enforce ad-
miralty liens in State courts. What in these circumstances 
did this court do? Availing itself of the power given to it 
by Congress it enacted the twelfth rule of May, 1872. It 
P ainly meant by this rule to give a remedy in rem to fur-
thers in home ports, and to annul The General Smith, and

^yvoux v. Howard. The law and rules of this court, as they 
exist, must govern, and not those that existed when 

the suit was brought.*

* The Peggy, 1 Cranch, 108.
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But this court had jurisdiction to distribute these proceeds 
among the interveners, even if. the vessel was in her home 
port, and the parties not entitled to proceed in rem. So well 
settled is this principle that text-books declare it as elemen-
tary. Parsons*  says:

“Where a vessel, or other property against which a suit is 
brought, is sold, and brought into the registry, the power of the 
court to distribute these proceeds is unquestioned.”

And again :f
“ When a lien is waived by intendment of law, or lost by 

neglect to enforce it within a proper time, it has been held that 
the claim may be enforced against the proceeds.”

But the interveners have admiralty liens; they are mate-
rial-men, and though not entitled to process in remin conse-
quence of the twelfth rule in admiralty, as it existed when 
this suit was brought, they still all intervened for claims 
founded upon admiralty contracts, which would create an 
implied maritime hypothecation and lien.

In The Steamer Si. Lawrence, this court allowed a material- 
man a lien for supplies furnished in the home port of the 
vessel after the repeal of the original or first twelfth rule in 
admiralty; not on the ground that a State statute gave it, 
as the State could not confer jurisdiction on the Federal 
courts, but on the ground that the party had an admiralty 
contract, and that his proceedings were begun before the 
repeal of the first twelfth rule;

And in Kalorama, and The Custer,J this court held 
that it was no objection to the assertion of an admiralty lien 
against a vessel for supplies, that the owner was present and 
ordered them.

2. The proceeds in the registry cannot be attached by the 
process issued from a common-law court.§ In The Albert 
Crosby,|| Dr. Lushington said :  *§

* On Shipping and Admiralty, vol. 2, p. 231. t lb. 233.
J 10 Wallace, 204.
§ 2 Parsons on Shipping and Admiralty, 235.
|| 1 Lushington’s Admiralty, 44.
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“I should certainly interfere by attaching any person who 
would meddle with any registrar.”

3. The District Court should have transferred the pro-
ceeds of the sale of the steamer Lottawanna to the registry 
of the Circuit Court. If the cause was one proceeding in 
rem, the res involved (or the proceeds if converted into 
money), passed from the District Court to that of the Cir-
cuit Court.*

We therefore ask of this court that the decree of the Dis-
trict and Circuit Courts be reversed; that the claim of Ken-
nett & Bell be dismissed; that they deposit in the registry 
of the Circuit Court the amount which they received, with 
interest; that the claims of the appellants be recognized as 
admiralty liens against it, and that the money be paid over 
to them in proportion to their respective claims.

Messrs. Durant and Hornor, contra:
1. The point decided by the District Court in its confirma-

tion of the commissioner’s report was, that where interve-
ners in admiralty have no admiralty lien the proceeds of the 
sale of the steamboat will not be distributed, if there is any 
opposition to such distribution. That was quite right as the 
cases cited by him show. It is clear that the powers and 
jurisdiction of a bankruptcy or of an equity court would 
be engrafted upon our admiralty7 courts, were they to attempt 
to make distribution of the proceeds of the sale in their 
registries, in the mode contended for by appellees, in all cases 
in which a surplus should result. Suppose, for example, 
that a vessel should be libelled at her home port upon a claim 
for maritime wages of $50, and should be Sold for $20,000, 
and the proceeds in the registry, amounting to $19,950, 
should be claimed by creditors of the owners who had no 
admiralty liens, it is obvious that by indirection the creditors 
would be extending and enlarging the jurisdiction of the ad- 
unraity court so as to embrace causes which could not have 
been enforced directly and in the first instance as against

The Collector, 6 Wheaton, 194; Davis v. Seneca, Gilpin, 34.
Vol- XX. 14
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the vessel. This would be a great abuse of the admiralty 
jurisdiction. The admiralty judge, when there is no admi-
ralty lien, can only proceed to the distribution of the surplus 
in the registry when an act of Congress directs him so to 
do.*

2. Holding the money of the owners in the registry of 
the admiralty liable to the garnishee process under execu-
tion, of the same or any other admiralty court, is within the 
necessary incidental jurisdiction of the admiralty. The 
analogy is perfect between the present case and that of Jones 
v. Andrews.^

Mr. Justice CLIFFORD delivered the opinion of the court.
Complicated, as the record is, it will be impossible to state 

thè questions presented for decision, in a manner to be under-
stood, without referring to the original proceedings in the 
District Court, as the suit, when it was commenced, was a 
libel in rem filed by twQ mariners, J. D. Cox and J. N. Geren, 
against the steamboat Lottawanna, her tackle, apparel, ma-
chinery, and furniture, in a cause of subtraction of wages, 
civil and maritime.

Prior to the institution of the suit the allegation is that 
the steamer had been engaged in commerce and navigation 
between the port of New Orleans and various other ports 
and places on Red River and its tributaries, and that the 
libellants, during that perio.d, were duly employed by the 
master as the pilots of the steamer, and that they continued 
in that employment for the respective periods and at the 
monthly wages specified in the libel. They also allege that 
they faithfully performed their respective duties, as such 
pilots, and that there is due to them the respective sums 
charged in the schedule exhibited in the record. Where-
fore they pray for process against the steamer, &c., and that 
she may be condemned and sold to pay their respective 
claims.

Pursuant to the prayer of the libel a warrant was issue ,

* McLane ». United States, 6 Peters, 404. + 10 Wallace, 327.
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and the return of the marshal shows that he seized the 
steamer and that he published a monition, citing and ad-
monishing the owners, and all others claiming any right, 
title, or interest in the steamer, to appear, on a day therein 
named, at the District Court, and show cause, if any they 
have, why the prayer of the libel should not be granted. Sub-
sequently, on the same day, the libellants filed a petition in 
the District Court, representing that the steamer was expen-
sive to keep and perishable, and prayed for an order that 
she might be sold.

On the same day, also, Moses Morgan filed an affidavit in 
the case, stating that he owned three-fourths of the steamer, 
and that he had no objection that she should be sold, and 
the record shows that the court immediately passed an order 
that the steamer be sold by the marshal, he giving legal no-
tice of the sale, and that the proceeds be deposited in the 
registry, subject to the further order of the court. Nothing 
is exhibited to show that there was any irregularity in the 
sale, and it appears that the proceeds, amounting to ten 
thousand five hundred dollars, were deposited in the registry 
of the court.

Before the other owner of the steamer, Philip Work, ap-
peared, seventeen libels of intervention were filed in the 
court against the proceeds of the sale of the steamer, embrac-
ing some forty interveners, with claims for wages as mari-
ners, and claims for materials for repairs, and for stores and 
supplies, and for money loaned for the steamer, or for the 
individual owners, and to pay for debts contracted by the 
master, or owners, for repairs and supplies during a period 
of two or more years.

On the fourth of February, 1871, more than a month after 
the original libel was filed, Philip Work appeared and filed 
a claim that he was the owner of the other undivided fourth 
part of the steamer, and he excepted to all of the libels of 
intervention except the one filed by the mariners, being the 
libel of intervention first named in the record, and upon 
three grounds, and prayed that the interventions might be 
dismissed: (1.) Because the court was without jurisdiction,
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ratione materite, of the matters alleged in the several libels. 
(2.) Because the court was without jurisdiction to entertain 
the interventions or to adjudicate thereon, for the reason 
that all of the owners of the steamer, at the date of the 
several causes of action set forth, were citizens of that State 
and resided in the city of New Orleans, at which port the 
steamer was registered and enrolled. (3.) Because the re-
spective interveners did not, on filing their libels, give stipu-
lations, with sureties, to abide the final decree rendered in 
the case, and to pay costs, as required by the rules in admi-
ralty proceedings.

Intervention was subsequently claimed by other parties 
and other directions were given, which it becomes important 
to notice, in order to have a full view of all the material pro-
ceedings in the District Court.

Libels in personam were also filed by the appellees and by 
John Chaffee and Charles Chaffee, who are the last-named 
appellants. By the transcript it appears that the libel of the 
appellees was filed on the sixth of February, 1871, and that 
the libel of the said appellants was filed on the following 
day. Service of the original monition was made January 
first, 1871, and on the seventh of February succeeding the 
court passed an order that the delay allowed by law having 
expired, and no answer having been filed, that all persons 
interested in the property seized be pronounced in contu-
macy and default, and that the libel in the principal case be 
adjudged and taken pro confesso.

On the thirteenth of the same month the court entered a 
decree in favor of the libellants, as follows: that J. D. Cox 
recover the sum of one thousand three hundred and six dol-
lars, and that J. N. Geren, the other libellant, recover the 
sum of six hundred and seventy-four dollars and twenty-
eight cents, from which decree neither the libellants nor the 
owners of the steamer have ever appealed.

On the third of March, 1871, subsequent to the said de-
cree, Jesse K. Bell filed a libel of intervention, claiming the 
sum of two thousand two hundred dollars, as paid by him 
on two claims for fuel furnished to the steamer by the per-
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sons named in the libel. Leave was granted to the applicant 
to file the libel, and on the same day the court passed an 
order that the cause be referred to a commissioner to report 
upon a tableau of distribution, and to classify the various 
claims according to law, giving all parties a right to take 
further evidence before the commissioner.

Since that time further libels of intervention have been 
filed as follows, to wit: one by J. Sharp McDonald, on the 
eighteenth of the same month, for five hundred and forty 
boxes of coal; another by Thomas Onley & Co., on the 
thirty-first of the same month, for services, the account being 
approved by the master and by the mate; and one other by 
Christian & Hyatt, on the second of May in the same year, 
for stationery furnished for the use of the steamer.

Besides the libel filed by the two pilots, a libel in rem was 
also filed by the mate against the steamer, on the thirtieth of 
December, 1870, for the balance due him for wages, and the 
record shows that the court, on the tenth of February next 
after the commencement of the suit, entered a decree in his 
favor for the amount claimed and taxable costs.

Morgan and Work failed to answer the suit in personam 
of Kennett & Bell against them, and the court, on the twen-
tieth of November, 1871, passed an order that the libel be 
taken pro confesso, and that a decree be entered in favor of 
the libellants, and three days later it was ordered that the 
suit be consolidated with the record in the original suit in 
rem against the steamer.

Different proceedings took place in the suit in personam 
commenced by Chaffee & Brother, as Joseph Morgan ap-
peared on the same day and confessed judgment in favor of 
the, libellants for the sum of ten thousand eight hundred 
and ninety-six dollars and fifty-six cents, with eight per 
cent, interest from the twenty-third of January preceding. 
Judgment was accordingly rendered in their favor against 
Morgan for that amount. Work made default, and a de-
cree, dated June 1st, 1871, was entered*  against him for the 
earne amount in favor of the same libellants.

Deport in due form was made by the commissioner, on
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the fourth of May in the same year. He decided that none 
of the creditors, presenting claims for repairs and supplies, 
had any right to libel the steamer in her home port, and 
recommended that the proceeds in the registry of the court 
be distributed as follows: First, that all legal costs be paid 
in full. Secondly, that all claims of the seamen for wages 
be paid in full. Thirdly, that all claims for labor, supplies, 
and materials for repairs, be paid pro rata, according to the 
schedule of claims annexed to the report.

Exceptions of various kinds were filed to the report of the 
commissioner: (1.) That certain claims were allowed which 
were not due from the owners of the steamer, or were, in 
whole or in part, improperly classified as claims for stores 
or for supplies and repairs. (2.) That the schedule improp-
erly includes claims not having any maritime lien on the 
steamer or the proceeds in the registry of the court, nor 
entitled to any preference by attachment or otherwise. (3.) 
That the compensation charged by the commissioner is ex-
cessive.

Pending the hearing of the exceptions to the report of the 
commissioner the court passed an order that the claims for 
costs and the claims of the seamen for wages should be paid, 
and it appears that the order was promptly carried into effect, 
but the residue of the report was finally referred back to 
the commissioner for further proceedings. In the meantime 
the appellees here, having obtained judgment against the 
owners of the steamer in their suit in personam, sued out a 
garnishee process from the sixth District Court of the State, 
and attempted to attach the proceeds as money in the hands 
of the clerk of the District Court. All parties were again 
heard by the commissioner, and, on the fourth of June fol-
lowing, he made a supplemental report. In his second re-
port, he decided that, where there is a maritime lien upon 
the vessel, the lien will attach to the proceeds in case the 
vessel is sold, and the proceeds are paid into the registry of 
the court, but where there is no maritime lien upon the 
vessel, that the proceeds should not be distributed, if the 
owners make opposition to the application, unless the apph-
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cants prove that they have some legal or equitable interest in 
the subject-matter, and the commissioner being of the opin-
ion that the interveners had no maritime lien, reported that 
the proceeds remaining in the registry of the court could 
not be distributed for their benefit in this case, and recom-
mended that the court order either that the proceeds be paid 
over to the owners of the steamer or to the sherifi who seized 
the same in the hands of the clerk acting as registrar, under 
the garnishee process.

Seasonable exceptions were filed to the report by many 
of the interveners opposed in interest to its conclusions, in-
cluding the last-named appellants. Due notice having been 
given, the parties were heard, and the court entered a de-
cree that all the interventions in the cause, founded on 
claims which are not liens in admiralty, be dismissed at the 
cost of the respective parties. All such parties, including 
the last-named appellants here, claimed an appeal to the 
Circuit Court, and the record shows that the appeal in their 
behalf was duly allowed, and that they filed an appeal bond, 
executed to the owners of the steamer and the appellees in 
this court. Certain other interveners also petitioned for an 
appeal, and the court passed an order granting it, without 
requiring any additional bond, in consequence of which 
omission the present appellees, on the twentieth of Decem-
ber following, moved the District Court to set aside and dis-
miss the last-named appeal, and the record shows that the 
court, on the twenty-fifth of January following, granted the 
motion and vacated and annulled the appeal.

Seamen’s wages and costs having been paid, the inter-
veners whose appeal was allowed moved the court, on the 
eleventh of January, 1872, that the fund in the registry of 
the court be transferred to the Circuit Court, which motion 
was for a time held under advisement. During that period 
the District Court, on the sixth of February following, en-
tered a decree that the proceeds in the registry of the court 
be applied, first, to the satisfaction of the judgment of the 
present appellees against the owners of the steamer; and,
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second, that the balance, if any, be paid over to Chaffee & 
Brother, seizing creditors, next in rank.

Application for an appeal by Chaffee & Brother was made 
on the following day, and on the twenty-sixth of the same 
month the court overruled the motion to transfer the fund 
into the Circuit Court, and the last-named motion for an ap-
peal, and ordered that the fund be paid over as directed in 
the order previously given upon that subject. Chaffee & 
Brother, however, were among the petitioners for the ap-
peal which was previously allowed by the court, and their 
names appear in the bond which was filed to prosecute the 
appeal, but they were libellants in personam and not strictly 
interveners in the original suit prosecuted in rem by the two 
pilots.

Copies of all the material orders, directions, and proceed-
ings in the original suit, and in the several suits of Allen v. 
The Steamer, Kennett $ Bell v. The Owners, and Chaffee $ 
Brother v. The Owners, were sent to the Circuit Court under 
the certificate of the clerk of the District Court, together 
with copies of all documents filed and of the minutes of all 
the evidence introduced in those several cases, and the case 
was entered in the Circuit Court, on the twenty-ninth of 
May, 1872, under the title of J. D. Cox et al. v. The Steamer, 
which is the title of the original suit in the District Court, 
from which no appeal was ever taken, either by the libel-
lants or the owners.

Appearance was entered by Kennett & Bell, and they 
moved to dismiss the appeal for the following reasons: (1.) 
Because the appeal was discharged in the District Court, 
which is not sustained by the record. (2.) Because the bond 
filed is irregular and not such as the law requires; and the 
Circuit Court having affirmed the decree of the District 
Court granted the motion to dismiss.

Immediate application for an appeal to this court was 
made by the present appellants, which was allowed by the 
Circuit Court, and the petitioners gave bond with surety to 
the present appellees et als. to pay all such damages as they
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may recover against the appellants, in case it should be de-
cided that the appeal was wrongfully obtained.

Irrespective of the question whether the appeal is regular 
or irregular it is quite clear that the decree of the Circuit 
Court must be reversed, as one part of it is repugnant to 
another part. Plainly, if the appeal was regular, it was 
error to dismiss it; and if it was so irregular that it became 
the duty of the court to dismiss it, the Circuit Court had no 
jurisdiction to affirm the decree of the District Court. Cases 
of admiralty and maritime jurisdiction, where the matter in 
dispute, exclusive of costs, exceeds the sum or value of fifty 
dollars, may be removed from the District Court into the 
Circuit Court by appeal, and the provision is that such ap-
peals shall be subject to the same rules, regulations, and 
restrictions as are prescribed by law in case of writs of error.*  
Jurisdiction in such cases is given to the appellate court by 
the appeal or writ of error, as the case may be, which ceases 
to exist, even if regular, when the appeal or writ of error is 
dismissed, or if not regular in essential particulars, then juris-
diction does not attach for the purpose of affirming the de-
cree upon the merits.! Argument to support these conclu-
sions is not necessary, as they are self-evident, but inasmuch 
as the case must be remanded for a new hearing, it becomes 
necessary to examine some of the questions which the anom-
alous proceedings present for consideration.

Most of the claims of the interveners were for stores, ma-
terials for repairs, or for labor and supplies furnished to the 
steamer, either at the request of the master or at the request 
of one or both of the owners, in the home port of the vessel. 
More than half a century ago this court decided, in The 
General Smithy that where repairs and supplies are furnished 
to a ship in her home port, or in a port of the State to which 
the ship belongs, that no maritime lien is implied, nor any 
other lien unless it is given by the local law, by which the 
nghts of the parties in such a case is altogether governed.

2 Stat, at Large, 244. f 1 Id. 84. J 4 Wheaton, 443. -
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Where necessary repairs have been made or necessary sup-
plies furnished to a foreign ship, or to a ship in a port of a 
State to which the ship does not belong, the general mari-
time law, as all agree, gives the party a lien on the ship 
itself for his security, which may be enforced in the admi-
ralty by a proceeding in rem; but the court decided, in the 
case before mentioned, that as to such repairs and supplies 
furnished to a ship in her home port, or in a port of the 
State to which the ship belongs, the case is governed by the 
local law, and that no lien arises unless given by the local 
law. All the Federal courts were governed by those rules 
for years, and little or no difficulty arose in practice, as most 
or all of the States enacted laws giving a lien for the protec-
tion of material-men in such cases, and this court adopted a 
rule authorizing a proceeding in rem against domestic ships, 
“ where by the local law a lien was given to secure the pay-
ment of contracts in such cases for supplies, repairs, or other 
necessaries.” Since that time, however, that rule has been 
repealed and a new one adopted in its place, which does not 
authorize a proceeding in rem,, except where there is a claim 
founded on a maritime lien against a foreign ship, or against 
a ship in a foreign port, or the port of a State other than, 
that to which the ship belongs.*  Attempts were made by 
the States to obviate the embarrassment which grew out of 
the repeal of that rule, and the adoption of the new rule 
withdrawing the use of the process in rem from the District 
Courts to enforce the payment of claims for repairs and sup-
plies furnished to domestic ships, but this court decided in 
several cases that the State legislatures could not create a 
maritime lien, nor could they confer jurisdiction upon a 
State court to enforce such a lien by a suit or proceeding w 
rem as practiced in the admiralty courts.!

* The Lulu, 10 Wallace, 192; The Belfast, 7 Id. 644; Leon v. Galceran, 
11 Id. 191; Steamboat Co. v. Chase, 16 Id. 538; The St. Lawrence, 1 Black, 
522.

f The Moses Taylor, 4 Wallace, 430; The Hine v. Trevor, 4 Id. 571; The 
Belfast, 7 Id. 644; Steamboat Co. v. Chase, 16 Id. 534; Leon v. Galceran, 
11 Id. 192.

«
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Much embarrassment has existed ever since the old twelfth 
admiralty rule was repealed, as the new rule makes no pro-
vision to enforce the payment of contracts for repairs and 
supplies furnished to domestic ships, except by a libel in 
personam.. Repeated judicial attempts have been made to 
overcome the difficulty, none of which have proved satis-
factory, because they failed to provide a remedy in the ad-
miralty by a proceeding in rem. Inconveniences of the kind 
have been felt for a long time, until the bench and the bar 
have come to doubt whether the decision that a maritime 
lien does not arise in a contract for repairs and supplies fur-
nished to a domestic ship is correct, as it is clear that the 
contract is a maritime contract, just as plainly as the contract 
to furnish such repairs and supplies to a foreign ship or to 
a domestic ship in the port of a State other than that to 
which the ship belongs.*  Such a remedy is not given even 
in the latter case, unless the repairs and supplies were fur-
nished on the credit of the ship, and it is difficult to see why 
the same remedy may not be given in the former case if the 
repairs and supplies were obtained by the master on the 
same terms.f These and many other considerations have 
had the effect to create serious doubts as to the correctness 
of the decision made more than fifty years ago,| that a mari-
time lien does not arise in such a case.

Expressions, however, to the same effect are found in other 
opinions of this court, and inasmuch as the question is not 
satisfactorily put in issue in the pleadings in this case, and 
does not appear to have been directly presented to the Cir-
cuit Court by either party, the court here is not inclined to 
enter more fully into the consideration of it at the present 
time.

None of the interveners alleged in direct terms that they 
had a maritime lien upon the steamer or the proceeds in the

* Abbott on Shipping, 143, 148.
t 5 American Law Review, 612; 7 Id.; The St. Lawrence, 1 Black, 529; 
he Harrison, 2 Abbott, United States Reports, 78; The Belfast, 7 Wallace, 

645, 646.
t The General Smith, 4 Wheaton, 443.
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registry of the court. Many libels of intervention were 
filed subsequent to the sale of the steamer, and some of 
them contain a prayer that the court will decree the payment 
of the claim of the libellant, with privilege on the steamer or 
the proceeds, but in no case does the libellant allege in 
terms that the contract set forth in the libel constitutes a 
maritime lien upon the steamer or the proceeds in the regis-
try of the court, nor does the libellant pray for process to 
enforce any such lien.

Doubtless the maritime lien is, in many cases, well de-
scribed as a privilege in the thing, but the State law, which 
cannot be enforced in the admiralty, also gives material-men 
a privilege or lien in such cases, and in view of that fact it 
may well be questioned whether the allegation in the libels 
is sufficient to apprise the owners of the specific nature of 
the interest which the libellants claim in the proceeds, as 
the rule of decision in the Federal courts has been for many 
years that a maritime lien does not arise in such a case. 
Any person having an interest in the proceeds may inter-
vene pro interesse suo, but he ought to allege enough to ap-
prise the owner of the nature of the interest claimed.*

Most or all of the claims were referred to a commissioner 
to report a tableau of distribution, and no exception was 
taken to the order of the court appointing the commissioner. 
He decided that none of the claims, except those for sea-
men’s wages, constituted a maritime lien, and none of the 
libellants excepted to the report upon that precise ground. 
On the contrary they seem rather to have acquiesced in that 
part of the report; and in the view adopted by the district 
judge, that it was competent for him to decree that the re-
spective claims should be paid out of the proceeds in the 
registry of the court, irrespective of the question whether 
the claimants had or had not any maritime lien or other 
legal interest in the same. Such must, it would seem, 
have been the view of the district judge, as he ultimately

* 48 Admiralty Rule, Revised Code of Practice, Art. 8273-4; Revised 
Statutes of Louisiana, 604,
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confirmed the report and directed the proceeds to be paid 
to two claimants, both of whom were libellants in personam 
and judgment creditors of the owners. By confirming the 
report he decided that none of the libellants whose claims 
were for repairs and supplies had any maritime lien, but in 
the decree ordering the payment of the two claims^he de-
parted from the report of the commissioner, as the latter 
decided that, inasmuch as opposition was made by the 
owners, the proceeds could not be distributed among the 
interveners who had no maritime liens. Apparently the 
district judge must have been of the opinion that the pro-
ceeds were subject to his order of distribution among the 
creditors of the owners, or that the two claimants acquired 
some right or interest in the proceeds, either by their judg-
ments against the owners or by virtue of the proceedings 
under the garnishee process against the clerk as the registrar 
of the District Court.

Beyond doubt maritime liens upon the property sold by 
the order of the admiralty court follow the proceeds, but 
the proceeds arising from such a sale, if the title of the 
owner is unincumbered and not subject to any maritime 
lien of any kind, belong to the owner, as the admiralty 
courts are not courts of bankruptcy or of insolvency, nor 
are they invested with any jurisdiction to distribute such 
property of the owner, any more than any other property 
belonging to him, among his creditors. Such proceeds, if 
unaffected by any lien, when all legal claims upon the fund 
are discharged, become by operation of law the absolute 
property of the owner.*

Subsequent to the seizure any person may enter, an ap-
pearance to protect any interest he may have in the prop- 
er7, or he may commence a second or subsequent suit to 
enforce any claim he may have against it, or he may take 
legal measures to prevent the release of the property under 
arrest, or to prevent the payment of the proceeds out of the 

Brown v. Lull, 2 Sumner, 443; Sheppard v. Taylor, 5 Peters, 675; The 
uropa, Browning & Lushington, 87, 91; The Amelie, 2 Clifford, 448; Same 

Case, 6 Wallace, 30.
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registry.*  Defence may be made to a suit in rem by any 
person who has an interest in the thing seized; as for exam-
ple, a mortgagee may appear and defend a salvage or wages 
suit, or the assignee of a bankrupt owner may appear and 
contest any claim against the property of the bankrupt, or 
underwriters, if they have accepted the abandonment, may 
also appear and defend against any claims adverse to their 
interest in the property, but a person who has merely a col-
lateral interest in some question involved in the suit and has 
no actual concern in the subject-matter of it, cannot be 
allowed to intervene in the proceedings.f

Where the property is already under arrest and a second 
or subsequent suit is instituted, it is not necessary to take 
out a second warrant of arrest, as a citation in rem is suffi-
cient, instead of a warrant, commanding the marshal to cite 
all persons who have, or claim to have, any right, title, or 
interest in the property, to enter an appearance in the cause 
on or before the day therein named, the service of which is 
sufficient to protect the rights of the intervener. Notice to 
the owners in some form must be given' in such cases, else 
the decree will not conclude the owners.^

Decided cases may be found which afford some support,to 
the proposition that the proceeds in the registry of the court, 
if the lien claims are all discharged; may be distributed 
equitably among the intervening creditors of the owners, 
but the court is of the opinion that the rule that the pro-
ceeds in that state of the case belong to the owner is correct 
in principle, and that the weight of authority is in its favor, 
notwithstanding those cases, of which The John§ is the one 
most frequently cited. But in that case there was no oppo-
sition by the owners, nor was the question much considered. 
Directly opposed to that case is the case of The Maitland^ in

* 43 Admiralty Rule; Williams & Bruce’s Admiralty Jurisdiction,229.
f Conkling’s Practice (5th ed.), 570; Stratton v. Jarvis, 8 Peters, 4, T e 

Killarney, Lushington, 430; Williams & Bruce’s Admiralty Jurisdiction, 
199; The Julindur, 1 Spinks, 75; The Louisa, Browning & Lushington, 5 ; 
The Caledonia, Swabey, 17; The Mary Anne, 1 Ware, 108.
| Nations v. Johnson et al., 24 Howard, 205; 43 Admiralty Rule, 
g 3 Robinson, 290. || 2 Haggard’s Admiralty, 253.
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which the admiralty court refused to follow it, remarking that 
there is no sol id’distinction between original suits and suits 
against the proceeds, where there is opposition. Mere rem-
nants, if unclaimed by the owner, may stand upon a different 
footing, and it is upon that ground that the admiralty courts 
have sometimes decreed the payment of small unclaimed 
sums to a creditor of the owner having a clear equity, to 
prevent the same from being indefinitely impounded in the 
registry of the court. Exactly the same point was decided, 
in the same way, in the case of The Neptune,*  in which all 
of the authorities to that time were carefully examined. 
Where the ship is sold the proceeds are in the hands of the 
court, which holds the fund in trust, and the court in the 
following case added that the owner is in some sense entitled 
to the same, but finally decided that inasmuch as he cannot 
obtain the fund without the order of the court, that it cannot 
be attached under the garnishee process.f

Supplemental suits in the nature of a suit in rem may un-
questionably be entertained in favor of parties having an 
interest in the proceeds, as was held by this court in the case 
of Andrews v. Wall,f in which this court said that such suits 
may be entertained to ascertain to whom the proceeds be-
long and to deliver the same over to the parties who estab-
lish the lawful ownership to the property, as in the case of 
the sale of a ship to satisfy claims for seamen’s wages, or 
for a bottomry bond, or for salvage services, or to discharge 
a lien for repairs and supplies, the rule being that after the 
original demand is paid if a surplus remains in the registry, 
the court may determine to whom the same belongs. Other 
lien claims are also mentioned for which the ship may be 
sold, but it is unnecessary to recapitulate them, as those 
enumerated are sufficient to explain the principle adopted 
by the court.§

Different views have in some few instances been adopted

* 3 Knapp’s Privy Council, 111.
t The Wild Ranger, Browning & Lushington, 88. J 3 Howard, 573.

mied States v. Casks of Wine, 1 Peters, 547: Schuchardt v. Ship An-
gelique, 19 Howard, 241.
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by the District Courts, but the right of the court to decree 
that third persons who could not have proceeded against the 
property in rem may recover a proportion of the proceeds to 
satisfy their claims against the owner, in a case where the 
owner appears and opposes the application, seems to be re-
pugnant to every sound principle of judicial proceeding, and 
it is certainly opposed to the great weight of authority*

Reference is sometimes made to the case of Place v. Potts,\ 
as supporting the opposite rule, but the court here is not 
able to regard the case as having any such tendency, as the 
judgment in that case in the court of original jurisdiction 
was founded almost entirely upon the decision of the admi-
ralty judge in the case of The Dowthorpe,^ which is nothing 
but a simple apportionment of the different liens upon the 
ship and freight.

Suppose that is so, still it is contended that the appellees 
acquired the right of preference in the fund by virtue of the 
proceedings under the garnishee process, as more fully set 
forth in the record; but the court is entirely of a different 
opinion, for several reasons:

1. Because the fund, from its very nature, is not subject 
to attachment either by the process of foreign attachment or 
of garnishment, as it is held in trust by the court to be de-
livered to whom it may belong, after hearing and adjudica-
tion by the court.§

2. Because the proceeds in such a case are not by law in 
the hands of the clerk nor of the judge, nor is the fund sub-
ject to the control of the clerk. Moneys in the registry of 
the Federal courts are required by the act of Congress to be

* 2 Parsons on Shipping, 231; The New Eagle, 2 W. Robinson, 44 > 
Gardner v. Ship New Jersey, 1 Peters’s Admiralty, 226; Clement«. Rhodes,
3 Addams, 40.

j- 8 Exchequer, 705; Same Case, 10 Id. 370; Same Case, 5 House of Lor * 3 * * & 
Cases, 383.

J 2 W. Robinson, 90.
§ The Albert Crosby, 1 Lushington, 101 ; The Wild Ranger, Browning

& Lushington, 8 ; 1 Chitty’s Archbold’s Practice (11th ed.), 702.
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deposited with the Treasurer of the United States, or an 
assistant treasurer or designated depositary, in the name 
or to the credit of such court, and the provision is that no 
money deposited as aforesaid shall be withdrawn except by 
the order of the judge or judges of said courts respectively, 
in term time or vacation, to be signed by such judge or 
judges and to be entered and certified of record by the 
clerk.*  Regulations substantially to the same effect have 
existed in the acts of Congress for more than half a century, 
and within that period it is presumed that no proceeding to 
attach such a fund by a creditor of the owner has ever been 
sustained, f

3. Judgments were never a lien upon personal property, 
unless made so by attachment under mesne process, which 
is all that need be said in respect to the proposition that the 
appellees acquired a right of preference to the proceeds in 
the registry of the court by virtue of their judgment against 
the owners.

Mention should also be made of another error, which 
ought if possible to be promptly corrected. Where an .ap-
peal is taken from the decree of the District Court in a pro-
ceeding in rem to the Circuit Court, the property or proceeds 
thereof follows the cause into the Circuit Court, where it 
remains until the litigation is ended, as it does not follow 
the cause into the Supreme Court.J Application was made 
to the District Court to send up the proceeds, and the record 
shows that the court overruled the same, which is a plain 
error and one,’which ought to be promptly corrected, unless 
the proceeds have been paid over as directed by the court, 
and if so, they should be recalled, if practicable, and restored 
to the registry, and then sent up to the Circuit Court, as 
the Circuit Court in such cases executes its own decree.

Imperfectly tried, as the case has been, the court here is 
of the opinion and directs that leave be given to both parties

* 17 Stat, at Large, 1. f 3 Id. 395.
Ì The Collector, 6 Wheaton, 194 ; The Seneca, Gilpin, 34 ; The Grotius, 

allisoh, 503 ; Montgomery v. Anderson, 21 Howard, 388 : Conklin’s 
“ractice (5th ed.), 569.

VOL. XX. 16
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to amend their pleadings, and if need be to take further 
proofs. Error was also committed by the Circuit Court in 
affirming the decree of the District Court, as it is plain it 
should have been reversed. For these reasons the decree 
of the Circuit Court is in all things rev ers ed , and the cause 
remanded for further proceedings

In  confo rmit y  to  thi s opi nion .

Corne tt  v . Wil li ams .

1. Under the act of July 2d, 1864, providing that in civil actions in courts
of the United States there shall be no exclusion of any witness, “be-
cause he is a party to or interested in the issue tried;” witnesses may, 
other things allowing, testify (without any order of court) by deposi-
tion. And if not satisfied with a deposition which they have given, 
have a right, without order of court, to give a second one.

2. What evidence so far tended to prove, on the part of a person who, dur-
ing the late rebellion, removed his slaves from loyal parts of the country 
to parts in rebellion, a purpose to sell them in these last, and justified 
a charge on an assumption of possibility, that the jury might find the 
purpose to have existed. /This matter passed upon.

3. When, under the what is known in Texas as its “ Sequestration Act, a
person has brought suit to recover land, and the marshal, in pursuance 
of the writ of sequestration, takes possession of the land, it is in the cus-
tody of the law. But when replevied (as the said act allows it to be), it 
passes from the possession of the law into the possession of the party re-
plevying.

The rule established by this court as to the introduction of secon ary 
evidence—that it must be the best which the party has it in his power 
to produce—is to be so applied as to promote the ends of justice an 
guard against frauds, surprise, and imposition. The court has not gone 
to the length of the English adjudications, that there are no degrees in 
secondary evidence. Hence, where the records of a court were a u 
during the rebellion, what appeared to be a copy of an officially certi 
copy was held properly received; the certified copy, if any existe , n° 
being in the party’s custody or plain control, and there being no posi iv^ 
evidence that it existed, though there was evidence tending toshow ® 
it did. There is nothing in the act of Congress of March 3d, 18 
Stat, at Large, 474), providing for putting in a permanent form P^^ 
of the contents of judicial records, nor in the statute of Texas o
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February, 1850 (Paschall’s Digest, Article 4969), on the same subject, 
which changes this rule.

5. Where a county court having jurisdiction to authorize a sale of a dece-
dent’s estate for his debts does authorize it, and the sale is made, the 
sale must be presumed in this court to have been regularly made. In 
the absence of fraud, the question of its propriety is not open to .exami- 
nation otherwise than in an appellate court in a proceeding had directly 
for that purpose.

6. Certain instructions quoted further on {infra, pp. 235-288) on the subject
of fraud approved; though the case was declared hardly sufficient to 
require them.

Error  to the Circuit Court for the Western District of 
Texas, in which court Henry Williams brought trespass to 
try title against one Cornett, to settle the question of owner-
ship of a certain league of land in Bastrop County, in the 
said State, which had formerly belonged to Samuel Wil-
liams.*  The plaintiff claimed under a sale made by an ad-
ministrator of the estate of the said Samuel, through the 
proper court, for payment of debt; the defendant through 
deeds from his heirs at law. The more particular case was 
thus:

Samuel Williams, of the said Bastrop County, and en-
gaged in business there, having become indebted to his 
brother Henry, resident in Baltimore, Maryland, the said 
brother brought suit against him, and on the 20th June, 
1850, obtained a judgment against him in the District Court 
of the United States in Texas for $26,736; and on the 12th 
July, 1858, to keep alive the evidences of the debt, brought 
a second suit on this judgment so obtained, and recovered 
judgment on it for $43,936. These facts were testified to 
by W. B. Ballinger, Esq., a member of the bar of Texas of 
high standing; his “office registry” being produced as the 
evidence of the dates and amounts of the two judgments;

These two brothers were called, in different parts of the record,—the last 
Samuel May Williams, S. M. Williams, Samuel M. Williams, and Samuel 

illiams; the other Henry H. Williams, Henry Williams, and in other 
Ways. There being two other parties Williams (J. H. and W. H.) in the 
case, I have spoken in my statement of the case and in the report of the 
argument, of the two brothers constantly by their first names only; that is 
to say, as Samuel and Henry,
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the judicial records, as hereafter mentioned, having them-
selves been destroyed.

Soon, after the entry of the second judgment Samuel 
Williams died, leaving this league of land, and some other 
lands; and not long afterwards—about the year 1859— 
Henry being in Texas, applied to Mr. Ballinger for counsel 
as to what further steps, if any, he had best follow to secure 
his debt against the estate of his brother now lately de-
ceased. Mr. Ballinger told him to get a certified copy of 
the judgment, make affidavit to it, and present it to the ad-
ministrators of the estate of Samuel Williams; and sup-
posed, as he testified, that he would do this.

This advice of Mr. Ballinger was founded apparently on 
what seems to be the law of Texas,*  under which any claim 
against the estate of a deceased person, in order to be ranked 
as a just debt against it, must be duly sworn to and pre-
sented to the administrator for allowance, and to the chief 
justice (who is the 'probate judge) for approval.

It did not appear that Mr. Ballinger ever saw this certified 
copy, such as’ he had directed Henry Williams to get and 
present; but another witness (F. W. Chandler), a member 
of the bar, testified that he had had in his possession such a 
copy of the judgment; that J. H. Williams (the son of 
Henry Williams) had made several copies of it in his pres-
ence; and that the original (that is to say, the copy officially 
certified) had been lost in the mail in crossing Cummins s 
Creek. One of the copies thus made was sent to Mr. Bal-
linger; but Mr. Ballinger could not say that the copy was 
accurate, and noted that the amount found due by the clerk 
and that for which the judgment was given varied; Mr. 
Ballinger’s own memorandum, as found in his office regis-
ter, agreeing in amount and date with the latter. The copy 
thus sent to Mr. Ballinger, and which was received in evi-
dence under objection, set forth that the clerk of the court 
in which the judgment was had, had assessed the damages 
at $43,966.34; and that it was, therefore, considered by the 
court that the plaintiff recover of the.defendant $43,936.34.

* Act of March 20th, 1848, Paschal’s Digest, Article 1311.
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In 1861 the civil war broke out, lasting till the spring of 
1865. In 1862 all the original records of the Federal courts 
in Texas were burned.

Early in the war, J. II. Williams, a son of Henry, already 
mentioned as of Baltimore, went to Texas, and with his 
cousin H. H. Williams, a son of Samuel, bought out the 
right of the other heirs of Samuel to this league of land, and 
went on it to live. Having done this the two cousins formed 
partnership, built a cloth factory, and made a contract with a 
the Confederate government to supply to it military cloth 
for the Confederate troops. J. H. Williams stated in testi-
mony that he was at the time aware of-the incumbrance of 
his father’s judgment on the land, but considered the estate 
of his uncle so wealthy “ that any idea of the land being 
needed to pay a debt of the estate never occurred to him 
but as a possibility too remote to be worth consideration.”

While the cousins, J. H. and W. H. Williams, were en-
gaged in manufacturing military cloths for the Confederate 
troops, under their contract, already mentioned, with the 
Confederate government, a certain Cornett appeared, in Oc-
tober, 1863, in Texas, with a large number of slaves, some 
mules, and a wagon. Cornett had been a resident and a 
slaveholder in Missouri, disaffected to the Federal govern-
ment; and the testimony tended to show that in the autumn 
of 1861, that State being in a very disturbed condition, 
owing to the war, and the government troops gradually 
driving out those of the Confederate States, a son of Cornett 
said to his father that the Federal army was approaching; 
that if they did not remove their slaves soon they would 
lose them all; that thereupon Cornett got his slaves to-
gether, and handcuffing or tying with strings some who hid 
themselves and did not want to go, set off for the South, 
and after about five weeks of forced journeyings, following 
the Confederate troops night and day, arrived in Texas; 
that he hired some of his slaves out for short times, sold 
certain ones, and in the autumn of 1863 sold all the rest 

^hem), and the mules and wagon, to the cousins 
'Hianis, they having made the purchase, as one of them tes-
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tified, “ for the purpose of enabling us to comply with our 
contract with the Confederate government;” “ a thing,” con-
tinued the witness, “ which the said Cornett knew at the 
time of our purchase and must have known before, it having 
been matter of common notoriety; and he having further 
known it from our own statements made to him at the 
time.”

By way of payment for the negroes, mules and wagon, 
the cousins Williams executed, in February, 1864 (though 
the sale was in the autumn of 1863), their note to Cornett 
for $9600 (the $9000 having been the price of the negroes 
and the $600 the price of the mules and wagon), and to se-
cure the payment of the note conveyed the league of land 
that they had bought from the heirs of Samuel Williams to 
one Wildbahn, in trust to secure their note to Cornett, and 
with power in the trustee to sell if the note was not paid.

In the spring of 1865 the supremacy of the Federal arms 
became complete; slavery was abolished, and the slaves 
bought by the cousins Williams of no more value to them.

Henry Williams, the father of J. H. Williams, who was 
still alive and had been during the war at the North, consti-
tuted, in 1865, his son, J. II. Williams, yet in Texas, his 
general agent there; and peace being now restored and in-
tercourse between all parts of the country, the son {who, as 
already mentioned, had with his cousin mortgaged the league to 
Cornett, to secure the purchase-money of the slaves'), acting as his 
father’s agent, at the January Term, 1866, applied through 
counsel, Mr. Mott, to the County Court of Galveston, for an 
order that the administrator of Samuel Williams be cited to 
appear and show cause why “he should not make applica-
tion to the court for an order to sell enough of the property 
of said estate to pay a judgment obtained by the said Henry 
Williams against the said Samuel, to the amount of $40,000, 
which said judgment was allowed and approved as a valid claim 
against said estate, in October, 1859, with eight per cent, inter-
est per annum,” &c.

The application thus made to the court was under and in 
pursuance with the 1315th article of Paschal’s Digest, which
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declares that when an administrator shall neglect to apply 
for an order to sell sufficient property to pay the claims 
against the estate that have been allowed and approved, or 
established by suit, such executor shall be required by the 
chief justice, on the application of any creditor whose claim 
has been allowed and approved, or established by suit, to pre-
sent a statement, &c.; and on proof that a necessity exists 
for a sale to pay debts, &c., it shall be the duty of the chief 
justice to order such sale to be made, having jurisdiction of 
the case by application made.

The administrator appeared at the same term, and, an-
swering, admitted it to be true that the said Henry, on the 
28th of June, 1850, did recover a judgment in the United 
States District Court at Galveston, against the decedent, for 
$26,736; that it was not paid at the death of the decedent; 
that it was presented for allowance against the estate with 
the usual affidavit and allowed; that he could not say whether 
it was approved by the chief justice of Galveston County; that it 
had never been paid, and that the reason he had taken no 
measures to pay it was that the plaintiff had told him that, 
being against his brother, he did not intend to enforce it. 
The court thereupon, at the same term, made an order as 
follows:

“ On this day came on to be heard in this cause the motion 
of Henry Williams, by his agent, J. H. Williams, asking that 
the administrator be required to sell sufficient property of the 
estate to pay a certain judgment obtained by the said Henry in 
the United States District Court, on the 28th day of June, A.D. 
1850, for the sum of $26,736, with interest from date of rendi-
tion ; and it appearing to the court that this claim has been duly 
allowed, and that the administrator has no funds in hand what-
ever to pay the same, it is ordered that he make sale of sufficient 
property in pursuance of the prayer of the motion. And the 
admini9trat01. having designated the following piece of property, 
it is ordered that he shall make public sale of one league of land, 
situated,” &c.

The premises in controversy (being the same that the son had 
wdh his cousin conveyed to Cornett) were then described, the
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mode and time of advertising, and the place and terms of 
the sale were prescribed, and the administrator was directed 
“to make due report of his action in the premises to the 
court.” On the 15th of March, 1866, the administrator re-
ported that, pursuant to the order of the court, after due 
notice according to law, he had offered the premises for sale 
at public auction, at the time and place required by law, and 
that they were struck off*  and sold to Henry Williams, for 
the sum of $60,000, on a credit of twelve months, secured 
by a vendor’s lien; that Williams was the highest and best 
bidder, and that the price was a reasonable one.

At the March Term the court confirmed the report and 
ordered the administrator to make a deed to the purchaser 
upon his complying with the terms of the sale. On the 15th 
of April, 1866, the administrator gave a receipt to the pur-
chaser for $60,600, being the amount of the purchase-money 
with ten per cent, interest, and by the same instrument re-
leased his vendor’s lien. Ou the same day he executed a 
deed of conveyance to the said Henry. It recited all the 
proceedings touching the sale upon which it was founded.

On the 2d of January, 1868, the administrator executed 
to the said Henry another deed for the same premises. It 
recited more fully the proceedings relative to the sale, and 
set out that there were certain clerical errors of dates in the 
former deed, and that the second deed was made to correct 
them.

The counsel (one Mott), who, as counsel, attended to get-
ting this order of sale, and was examined as a witness for 
the plaintiff, was asked whether in getting the order he had 
before him “the claim” of Henry Williams, on which the 
order was based. He replied :

“I have not before me the claim alluded to. I presume it is 
among the papers in the matter of the administration o 
Samuel Williams, deceased, on file in the county clerk’s office, 
in Galveston County.”

He testified further, in reply to other interrogatories: 
“The administrator contested my application for order of
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sale, and the matter was referred to the court upon the proof. 
The matter was one of minor importance, as far as I was con-
cerned, and my recollection of the facts is not clear. My impres-
sion is that the proof was mostly oral. I proved by one or two 
witnesses that judgment had been obtained in the United States 
District Court by Henry Williams against Samuel Williams, 
and also proved the destruction of the United States court rec-
ords by fire. And upon the proof the chief justice adjudicated 
the matter and gave me the order of sale.”

J. H. Williams—the son of Henry, and who had acted as 
his agent in procuring through Mr. Mott this sale—was also 
examined, and was asked on a cross-interrogatory :

“How did it happen that, as agent for your father, you man-
aged to have your own homestead sold by order of the Probate 
Court of Galveston County ? Explain particularly why you per-
mitted its sale, when you had warranted the title of it to Cor-
nett, and knew that the sale would injure him?”

He answered:
“My father, for the first time, in 1865, constituted me an agent 

for the management of his affairs in Texas. I had the interests 
of my mother and. brother to consider as well as my own. I 
was an enthusiastic believer in the Confederacy,, and never ex-
pected to see its fall, and I entered into the transaction with 
Cornett in good faith at the time. The fall of the Confederacy 
came, however, and with it the destruction of the value of the 
property I was to have held from Cornett, and a totally new 
set of laws, of which I had to take the evil, and felt it nothing 
more than right to extract from them, in return, whatever of 
good I could. I did not regard the trade as legally binding 
upon me. My uncle’s estate was nearly bankrupted by the re-
sults of the war, and this league of land was the only piece of 
property belonging to the estate. The administrator seemed 
glad to avail himself of my offer and thus get rid of a large 
claim, the settlement of which in any stricter way would have 
ruined all the parties concerned in the estate, and have seriously 
embarrassed the payment of other debts due by it. I knew that 
ln any event, my interest in the land was gone. My sympathies 
were of course with the rights of my father, mother, and my
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brother. I knew the judgment through which, or to satisfy 
which, my father’s title to the league of land in question was 
obtained was a judgment for a just and bond fide debt, while I 
did not feel that Cornett was morally entitled to anything more 
than a fair rate of hire for his negroes for the time we held them, 
which was offered him and refused.”

In this state of things—that is to say, the trustee Wild- 
bahn having sold the land, and the title derived from the 
heirs of Samuel Williams having become vested in Cornett, 
—Cornett, on the 7th of December, 1867, brought a suit 
(trespass to try title) against the cousins J. H. and W. H. 
Williams, still in possession; and a writ known in Texas as 
a writ of sequestration—by which the marshal takes posses-
sion of the land and holds it in his official capacity until one 
party or the other give a bond and replevy it—was issued, 
under which the marshal took possession of the league of 
land. To this suit Henry Williams did not interplead as a 
defendant.

The statute of Texas on the subject of a landlord’s inter-
pleading is:

“ When a tenant is sued for lands of which he is in possession, 
the real owner or his agent may  enter himself on the proceed-
ings as the defendant in the suit, and sha ll  be entitled to make 
such defence as if he had been the original defendant in the 
action.”

On the 19th of February, 1868, Cornett replevied the 
land.

On the 19th of February, 1868, Henry Williams brought 
the present suit against Cornett, alleging in his declaration 
“ that he was, on the lsZ day of January, 1868, and a long 
time before that date and still is owner,” &c., and that the 
defendant, “ on the 1st day of January, 1868, with force and 
arms entered,” &c.

On the 19th of June, that is to say, after the present suit 
was brought by Henry Williams against Cornett, Cornett 
recovered judgment against the cousins W. H. and J. H. 
Williams, on his suit against them.
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In the present case two depositions of Henry Williams, the 
plaintiff in the case, were read under objection; one had 
been taken in June, 1868, the other in January, 1869. Both 
were taken, as respected general formalities, under the 
thirtieth section of the Judiciary Act of 1789, prescribing 
the mode of taking depositions generally in the Federal 
courts; and, though the depositions of the plaintiff himself, 
were considered by the plaintiff’s counsel as coming within 
the provision of the act of July 2d, 1864, authorizing parties 
to a case to testify ;*  an act in these words:

“Sect ion  3. The sum of $100,000 is hereby appropriated . . . 
for the purpose of . . . bringing to trial and punishment per-
sons engaged in counterfeiting treasury notes, bonds, or other 
securities of the United States. Provided, That in the courts of 
the United States there shall be no exclusion of any witness on 
account of color, nor in civil actions because he is a party to or 
interested in the issue tried.”

One provision of the thirtieth section of the Judiciary 
Act of 1789, under which the depositions were taken, after 
prescribing the mode in which the magistrate, taking them, 
is to take them, says:

“And the depositions so taken shall be retained by such magis-
trate until he deliver the same, with his own hand, into court; 
or shall be ... by him, the said magistrate, sealed up and di-
rected to such court, and remain under his seal until opened in 
court.”

The substance of the testimony of Henry Williams was 
that the deed of trust made by his son and nephew of the 
lands to Wildbahn for the security of Cornett, had been 
tnade wholly without his knowledge or authority, and that 

e had never in any way ratified what they had done.
me court charged inter alia thus:

, y*  With regard to the trust-deed, I instruct you, that if you 
love that Cornett brought the slaves from Missouri in August 

Or eptember, 1861, during the war, for the purpose of disposing

* 13 Stat, at Large, 351.
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of the same, being a citizen of Missouri, that it was an unlawful 
act on his part, contrary to his duty as a citizen of the United 
States and of Missouri, and that his sale of the slaves here was 
a transaction void in law, and cannot be enforced in the courts; 
and if the consideration of the trust-deed was illegal and void, 
the deed itself was void, and no title can be derived under it by 
Cornett.

“2. It is argued by the defendants that the plaintiff, Henry 
Williams, is concluded by the sequestration suit, because the 
defendants were tenants under him, and one of them was his 
general agent in Texas. But I instruct you that he is not con-
cluded. He was no party to the suit, and did not undertake 
the defence of it. A landlord may, if he chooses, come in and 
defend an action brought against his tenant for the land, but 
he is not bound to do it. The tenant may be under such compli-
cations that the landlord’s defence would be prejudiced thereby. 
The landlord, if he prefer, may await the event of the action, 
and if his tenant is ousted may then bring his own action, as 
has been done here, and try his title on its own merits, unem-
barrassed by the peculiar complications in which his tenant 
may have been involved.

“ 3. To the title of the plaintiff, it is objected by the defend-
ant, that the judgment-debt of Henry Williams was not duly 
presented, allowed, and approved, and that the order of sale 
was, therefore, void, and that the deed executed by the admin-
istrator was also void.

“But the validity of the order of sale cannot be questioned 
in this collateral way. This is not a revisory proceeding for 
examining the regularity or legality of that order. This court 
cannot set it aside nor inquire into any errors committed by the 
Probate Court in making it, if there were any. All it can do is 
to ascertain whether the Probate Court had jurisdiction of the 
matter. Of this I have no doubt. It is conceded that the 
court had jurisdiction of the succession of Samuel Williams, of 
which matter this order of sale was a part. But if that was 
not sufficient to support the order, we have the fact proved that 
there wTas a subsisting judgment; that it was duly presented to 
the administrator for allowance, and sworn to, and admitted, 
and registered by him; that the plaintiff applied to the court 
for an order calling upon the administrator to show cause wh) 
he should not apply to have the land sold to pay the judgment,
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alleging that it had been duly presented, allowed, and approved; 
that the administrator appeared and answered the application, 
and that a hearing was had thereupon, and the order made for 
a sale of the land; that the sale was made, reported, and con-
firmed, and a deed ordered to be given, which was given accord-
ingly. . . . Having jurisdiction of the case by the application 
made, it was the duty of the Probate Court to ascertain whether 
the exigency existed which justified or required an order of sale 
to be made. It will be presumed, when brought up collaterally, 
that the court did its duty, and its judgment will be accepted 
and received without further question.

“4. I therefore instruct the jury that the administrator’s deed 
was good and valid to convey, and did convey, to the plaintiff 
the title which Samuel Williams had in the land, unless it was 
rendered void by fraud on the part of the plaintiff in obtaining it.

“If the plaintiff obtained the deed for the purpose of defraud-
ing the creditors of W. H. and J. H. Williams, and especially 
Cornett, then the plaintiff cannot recover. This is the princi-
pal question for you to decide, viz., whether the order of sale 
made by the Probate Court was procured by the plaintiff, in 
combination with W. H. and J. H. Williams, for the purpose of 
defrauding Cornett out of his debt. In deciding this question, 
you will assume that the judgment of the plaintiff against his 
brother, Samuel Williams, was a good and valid one. If they 
agreed to it, none but the creditors of Samuel Williams can 
question its validity. It cannot be assailed in this suit.

You are also to assume that the judgment was duly pre-
sented to the administrators of Samuel Williams, and allowed 
y them, and approved by the proper judge of the Probate 
ourt. These points must have been decided, and are concluded 
y the action of the Probate Court on the application for an 

ordor of sale.
ou are also to remember that the plaintiff, having a valid 

ri C^a'm a8a’nsf the estate of Samuel Williams, had a 
g t to have any portion of the latter’s estate applied to the 

Payment of it, and whoever purchased any part thereof pur-
ged subject to that right.

ou are also to remember the rule of law that fraud must 
proved, and cannot be presumed. If, however, it be proved 

is bou* r 8ati8faCti°n that either the plaintiff or his agent (for he
Oun by the acts of his agent), in collusion and combination
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with W. H. and J. H. Williams, or with the administrator, pro-
cured the order of sale to be made in order to defraud Cornett, 
you will find for the defendant. If it be not so proved, you will 
find for the plaintiff.”

Verdict and judgment having gone for the plaintiff, the 
defendant brought the case here, assigning for error:

1. The admission of the two depositions of Henry Wil-
liams.

2. The construction given (in the first item above quoted 
of the charge) to the deed of trust under which the sale of 
the land was made to Cornett, the defendant.

3. The effect given (in the second item above quoted of 
the charge) to the proceedings and judgment in the seques-
tration suit of Cornett v. J. H. and W. H. Williams, and not 
in treating it as a former recovery for the land now in con-
troversy.

4. The permission to introduce such evidence as was in-
troduced, to show the existence, destruction, and contents 
of the two judgments alleged to have been given in favor 
of Henry Williams against his brother Samuel.

5. In the view which the court took (in the third item 
above quoted of its charge) of the jurisdiction of the Probate 
Court, to order and confirm the sale to Henry Williams, the 
plaintiff“, of the land in suit.

6. In that part of its charge (the fourth item of it above 
quoted) on the issue of fraud.

Mr. C. S. West (a brief of Messrs. (r. F. Moore and John 
Hancock being filed), for the plaintiff in error:

1. The court erred in permitting the two depositions of Henry 
Williams to be read to the jury.

The act of July 2d, 1864, removed the disability of a 
party to a suit to give evidence in it, and he can now testify 
orally, as any other witness could at common law; but he 
cannot testify by deposition, because that mode of taking 
evidence is in derogation of the common law. The powe 
of examining any witness by deposition is purely statutory,
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and no statute has yet been made for taking the depositions 
of parties to suits in their own behalf.

The thirtieth section of the Judiciary Act of 1789, au-
thorizing the taking of depositions de bene esse, evidently 
intended, by its terms, that after the taking of the deposi-
tion, it should be returned into court, and remain sealed 
until published in open court. After that was done, and the 
deposition opened in the manner required by law, no other 
deposition of the same witness could be taken unless for 
good cause shown to the court, and on its order made. The 
practice adopted in the case at bar enables a party, after he 
has had time to weigh the effects of,his evidence, to amend 
and supply what it yet needs to carry the case. Such a prac-
tice leads to perjury, and is not conducive to the ends of 
justice. The statute of 1789, authorizing evidence to be 
taken ex parte, has always been rigidly construed.*

2. The court erred in its charge as to the construction of the 
deed executed by the trustee to Cornett, for the land claimed.

There was no evidence whatever “ that Cornett brought 
the slaves from Missouri in August or September, 1861, 
during the war, for the purpose of disposing of them.” The 
evidence showed that Cornett’s sympathies were with the 
Confederates, and that when their forces abandoned one 
portion of Missouri, and his immediate home became the 
theatre of active war, he moved South along with the re-
treating Confederate forces, and came with his property to 
Texas, not to sell it or “dispose of it,” but to keep and pre-
serve it, and that he did keep possession of it for several 
years. So far as it showed, the idea of selling the slaves to 
Williams did not occur to him until the contract of sale was 
made in September, 1863. The court, therefore, charged 
upon a state of facts on which there was no evidence. This 
is error.f

3. The court erred in the effect which it gave in its charge to the

* Walsh ®. Rogers, 13 Howard, 286; Garner v. Cutler, 28 Texas, 182.
t Michigan Bank v. Eldred, 9 Wallace, 544; Ward v. United States, 14 

Id. 28. > » ,
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proceedings and judgment, in the sequestration suit of Cornett v. 
J. H. and W. H. Williams.

The proceedings in the sequestration suit were introduced 
in evidence for two purposes : one, to show a former re-
covery that was so binding and conclusive on the plaintiff, 
Henry Williams, as to prevent his obtaining a judgment in 
his favor in the present action. The other, to show that at 
the time this suit was brought the land in controversy was 
in the custody of the law, and that no action of trespass or 
for its recovery could be brought until it ceased to be so.

When the suit was brought, W. H. Williams was the 
tenant of Henry Williams, and J. H. Williams was not only 
his tenant but was his son and general agent in Texas, and 
was, as such agent, in possession of the land in suit, in con-
junction with W. H. Williams, who was his brother-in-law 
and first cousin.

4. The court erred in permitting the existence, destruction, and 
contents of the two judgments alleged to have been rendered in 
favor of Henry Williams against Samuel Williams, the one on 
the 28th of June, 1850, for $26,736, and the other on the 12th 
of July, 1858,/or $43,936.34, to be established by the parol tes-
timony of Messrs. Ballinger, Mott, and Chandler.

The evidence of Mr. Ballinger, disclosing that he was 
consulted as to procuring a certified copy of the judgment, 
in 1859, to be sworn to, and presented as a claim against the 
estate, and the evidence of Mr. Mott, which shows that it 
was on that claim that Henry Williams asserted a right to 
be ranked as a creditor, make it apparent that if it ever 
was approved and ranked as a debt, there was a certified 
copy of the judgment unaccounted for. Mr. Mott testified 
that he supposed that “ the claim” (by which he meant the 
certified copy that on the advice of Mr. Ballinger, Henry 
Williams was said to have obtained and filed) was among 
the papers of Samuel Williams’s estate. Doubtless, if °b' 
tained and filed, it was so.

The statute of the United States of the 3d of March, 187h

* 16 Stat, at Large, 474.
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being an act relating to lost records, in its first section 
authorizes the loss, when proved, to be supplied by a duly 
certified copy, when the same can be obtained.

The act of the State of Texas of the 11th February, 1850,*  
which provides for the mode and manner of proving lost 
records, is almost identical in its requirements with the act 
of Congress above cited, and .provides that when “ records 
are lost or destroyed the same may be supplied by copies 
duly certified.”

As to the alleged copy of a certain certified copy of the 
judgment supposed to have been lost in Cummins’s Creek. 
Even conceding that the copy shown to Mr. Ballinger and 
received under exception was a correct copy of the certified 
copy, which the witness, Chandler, had had, and which he 
says was lost in Cummins’s Creek (a great concession for us 
to make), still nothing is proved. The alleged certified 
copy, had it been produced, contradicts itself and on its face 
shows its inaccuracy7 and untrustworthy character. It asserts 
in one part that the judgment was for $43,966T3C4O, and as-
serts in another that it was for $43,936 r%45; a different sum.

If the plaintiff had shown that the certified copy of the 
judgment which Mr. Chandler had, and which was lost, was 
the same one that Mr. Ballinger in 1859 had advised him to 
procure (and which, from Mott’s evidence, was ranked as a 
claim, and in satisfaction of which the land in suit was sold), 
and had also accounted for its being in his possession, in-
stead of being on the files of the Probate Court of Galveston 
County, with the other vouchers of Samuel Williams’s estate, 
it might then have been proper to allow the evidence to be 
used, loose and unsatisfactory as it was. But, under the 
circumstances, the objection taken below should have been 
sustained.

5. The court erred in permitting the administrator’s deeds of 
15<A of April, 1866, and of the 2d of January, 1868, to 

aenry Williams, to be read in evidence ; and in the charges given 
concerning the legal effect of those deeds.

vol. XX.
* Paschal’s Digest, Article 4969.

16
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Numerous reasons might be assigned in support of-this 
view. It is enough to say that the formalities and acts re-
quired by law to give the Probate Court jurisdiction and 
power to order the sale were not shown; because,

1. There does not appear to have been made to the court, 
or brought before it, a statement or exhibit of the condition 
of the estate before the order was made, as required by 
law in cases where the administrator declines to sell, and 
a sale is sought to be had, on the motion or application of a 
creditor.

2. It affirmatively appears on the face of the record that 
the alleged debt of Henry Williams, if any existed, was not 
established in the mode required by law; the record not dis-
closing that such a debt was duly sworn to, allowed by the 
administrator, and approved, by the chief justice, the order of sale 
reciting the sale to have been made “ on a claim allowed,” and 
not on a claim allowed by the administrator and approved by the 
chief justice.

3. The judgment debt for which the court ordered the 
land to be sold, was one for $26,736, with interest from the 
28th of June, 1850, to date, and is a different debt from the 
judgment debt of $40,000, set up by the plaintiff in his ap-
plication for a sale.

As to the administrator’s second deed (that of the 2d of 
January, 1868), in addition to all the foregoing objections,it 
may be further urged that the same was void, and incompe-
tent to establish any right; because,

1. No order of court was produced showing any authority 
in the administrator to execute such an instrument.

2. Because, having already executed a deed (that of Apii 
15th, 1866), he was, as to this matter, functus officio, and had 
no power, without an order of court, to execute another dee 
for the same property.

6. The court erred in its charge to the jury on the issue offraud, 
in obtaining the order of sale in the Probate Court of Galveston 
County.

There is no special objection to the legal propositions Kn 
down in general terras in this portion of the charge.
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vice in it is, that it restricted the range of inquiry of the 
jury to so narrow a space as to leave practically nothing to 
investigate.

The fraud alleged to have been attempted was a sale of 
the land in suit, to defeat the previously acquired rights of 
Cornett, under the order of the Probate Court, obtained by 
fraud, on an old, obsolete debt, which, after sleeping peace-
fully for sixteen years without so much as an execution hav-
ing issued, without being approved and ranked as a debt, by 
collusion between the defendant in error, acting through his 
son and agent, and the administrator, was revived and made 
the means of defrauding Cornett of his property.

In such an attitude of the case, for the court to inform the 
jury that neither the validity nor character of the original 
debt, nor the question as to whether it was a subsisting and 
approved claim against the estate, had anything to do with 
the question of fraud, was practically equivalent to forbidding 
inquiry at all, or at least restricting it in such a narrow com-
pass as to defeat the object of such inquiry.

In The Duchess of Kingston's Case*  Chief Justice De Grey 
held, that extrinsic evidence could be used to show fraud, 
remarking—

“In civil suits all strangers may falsify for covin, either fines, 
or real, or feigned recoveries, and this, whether the covin is ap-
parent on the record or extrinsic”

In Butler v. Watkins^ it is said, “that in matters of fraud, 
large latitude is to be given to the admission of evidence.”

Messrs. A. J. Hamilton and J. A. Buchanan (a brief of Mr. 
Jackson being filed), contra.

Mr. Justice SWAYNE delivered the opinion of the court.
There was no error in admitting in evidence the two depo-

sitions of H. H. Williams. The objections that he was a 
party to the record, and interested in the event of the suit,

* 2 Smith’s Leading Cases, 7th American edition, 653.
t 13 Wallace, 457.
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were obviated by the third section of the act of July 2d, 
1864.*  He was thus placed upon a footing of equality with 
all other witnesses, and it was competent for him to testify 
in the case orally or by deposition. The depositions were 
taken and certified in conformity to the thirtieth section of 
the act of 1789.f If the deponent was not satisfied with his 
first deposition, he had the right to give a second one. No 
order of the court was necessary in either case. The only 
objections insisted upon are that the statute does not au-
thorize a party to testify by deposition if he can orally, and 
that if he can by deposition, the right was exhausted by the 
first one, and that the second one was taken without author-
ity of law. Both objections are without foundation. The 
statute is remedial and to be construed liberally. We are 
aware of no case in which it has been held that where a 
witness has given one deposition in an action at law, he can-
not for that reason give another without the sanction of the 
court. Such a proposition has the support of neither prin-
ciple nor authority.

The instruction given to the jury touching the trust deeds 
executed by W. II. and J. H. Williams to Wildbahn, the 
notes they were given to secure, and the sale by Cornett of 
the slaves, which was in part the consideration of the notes, 
was well warranted by the state of the evidence and was 
correct. It was objected to only upon the ground that the 
evidence did not tend to prove that the slaves were removed 
from Missouri to Texas for the purpose of selling them in 
the latter State, and that hence the instruction, even if cor-
rect as matter of law, was, with reference to the case, an 
abstraction, and must necessarily have had the effect of con-
fusing and misleading the minds of the jury. An exami-
nation of the record has satisfied us that the evidence was 
abundantly sufficient to raise the question of intent in the 
removal of the slaves, and to make it the duty of the comt 
to say to the jury what was said upon the subject. It m 110 
objected that the rule of law was not correctly stated.

* 13 Stat, at Large, 351. f 1 Id. 89.
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What was done in the suit between Cornett and J. H. and 
W. II. Williams in no wise affected the rights of H. H. 
Williams in this action. The marshal seized the premises, 
and Cornett, gave a replevin bond pursuant to the statute of 
Texas. While the property was in the hands of the mar-
shal it was in the custody of the law. When Cornett gave 
the bond the premises passed from the custody of the law 
into his possession, and they were in his possession when 
this suit was instituted. The bond was given to enable him 
to effect that result, and it was accomplished. The bond 
took the place of the property and represented it. The 
premises were as much in his possession as if no litigation 
was pending and he had acquired possession in some other 
way. The defendant in error, having declined to become a 
party to that suit, everything done in it was, so far as he was 
concerned, res inter alios acta.

The secondary proof of the judgment in favor of H. H. Wil-
liams, against Samuel M. Williams, was properly admitted. 
The original record was destroyed by fire in the year 1862. 
The proof in question consisted of a copy of a copy of the 
judgment, the latter duly certified by7 the clerk of the court 
by whom the judgment was rendered. It was proved that 
the certified copy had been destroyed. The judgment in 
question was recovered upon a prior judgment in favor of 
the same plaintiff against the same defendant. There was 
evidence tending to show that a certified copy of the latter 
existed, but it was not positive. There was no proof of the 
existence of such a copy of the judgment sought to be 
proved. There was a discrepancy as to a single word in the 
copy offered in evidence. It set forth that the clerk had 
assessed the damages at “ forty-three thousand nine hundred 
aud sixty-six dollars and thirty-four cents, and that it was, 
therefore, considered by the court that the plaintiff recover 
o the defendant the sum of forty-three thousand nine hun- 

red and thirty-six dollars and thirty-four cents,” &c. It was 
satisfactorily proved aliunde that thirty, instead of sixty, was 
coirect, the latter being a mistake of the copyist.
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The principle established by this court as to secondary 
evidence in cases like this is, that it must be the best the 
party has it in his power to produce. The rule is to be so 
applied as to promote the ends of justice and guard against 
fraud, surprise, and imposition.*  The copy here in question 
was properly admitted.f This court has not yet gone the 
length of the English adjudications, which hold, without 
qualification, that there are no degrees in secondary evi-
dence.^

The act of Congress of March 3d, 1871,§ provides for put-
ting in a permanent form proof of the contents of judicial 
records lost or destroyed, such proof to take the place of the 
original records for all purposes. The statute of Texas upon 
the subject of proof in cases of lost records,|| has also been 
referred to in this connection. There is nothing in either 
the act of Congress or the statute in conflict with the action 
of the court we have been considering.

The most important question in the case relates to the 
proceedings of the County Court of Galveston County, 
touching the sale and conveyance of the premises in contro-
versy by the administrator of Samuel M. Williams to H. H. 
Williams. The plaintiffs in error insist that those proceed-
ings were coram non judice and void. The defendant in erro 
maintains that they were regular and valid, and that if theie 
be any error or defect, the court having had jurisdiction, its 
proceedings could not be collaterally assailed upon the tria 
of this cause in the court below. This renders it necessaiy 
to examine the case itr this aspect. The record shows t e 
following facts: On the 28th of June, 1850, H. H. WilHam® 
recovered in the District Court of the United States held a 
Galveston, against Samuel M. Williams, then living, a. ju(g 
ment for $26,736. And on the 12th of July, 1858, anot er

_____ -—-*
* Renner v. The Bank of Columbia, 9 Wheaton, 597; 1 Greenleaf on E 

dence, § 84 and note.
f Winn v. Patterson, 9 Peters, 676.
J Doe d. Gilbert v. Ross, 7 Meeson & Welsby, 106. .
g 16 Stat, at Large, 474, ch. cxi. || Paschal’s Digest, Artic e
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judgment for the sum of $43,936.34. The second judgment 
was founded upon the first one, and was for the principal 
and interest due upon the latter. At the January Term, 
1866, of the Galveston County Court, H. H. Williams, by 
his counsel, applied for an order that the administrator of 
Samuel M. Williams be cited to appear and show cause why 
“he should not make application to the court for an order 
to sell enough of the property of said estate to pay a judg-
ment obtained by the said Henry Williams against the said 
Samuel M. Williams, to the amount of $40,000; which said 
judgment was allowed and approved as a valid claim against 
said estate, in October, 1859, with eight per cent, interest 
per annum,” &c.

The administrator appeared at the same term, and an-
swered that the plaintiff recovered the judgment first here-
inbefore mentioned; that it was presented for allowance 
against the estate with the usual affidavit and allowed; that 
he could not say whether it was approved by the chief jus-
tice of Galveston County; that it had never been paid, and 
that the reason he had taken no measures to pay it was that 
the plaintiff had told him that, being against his brother, he 
did not intend to enforce it. The court thereupon, at the 
same term, made an order as follows:

“ On this day came on to be heard in this cause the mo-
tion of Henry Williams, by his agent, J. H. Williams, ask-
ing that the administrator be required to sell sufficient prop-
erty of the estate to pay a certain judgment obtained by the 
said Henry in the United States District Court, on the 28th 
day of June, A.D. 1850, for the sum of twenty-six thousand 
seven hundred and thirty-six dollars, with interest from date 
ot rendition; and it appearing to the court that this claim has 
been duly allowed, and that the administrator has no funds in 
hand whatever to pay the same, it is ordered that he make 
sale of sufficient property in pursuance of the prayer of the 
motion. And the administrator having designated the fol-
lowing piece of property, it is ordered that he shall make 
public sale of one league of land, situated,” &c.

The premises in controversy were then described, the
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mode and time of advertising, and the place and terms of 
the sale were prescribed, and the administrator was directed 
“ to make due report of his action in the premises to the 
court.” On the 15th of March, 1866, the administrator re-
ported that, pursuant to the order of the court, after due 
notice according to law, he had offered the premises for sale 
at public auction, at the time and place required by law,and 
that they were struck off and sold to Henry H. Williams, for 
the sum of $60,000, on a credit of twelve months, secured 
by a vendor’s lien; that Williams was the highest and best 
bidder, and that the price was a reasonable one.

At the March Term the court confirmed the report and 
ordered the administrator to make a deed to the purchaser, 
upon his complying with the terms of the sale. On the 15th 
of April, 1866, the administrator gave a receipt to the pur-
chaser for $60,600, being the amount of the purchase-money 

■ with ten per cent, interest, and by the same instrument re-
leased his vendor’s lien. On the same day the administrator 
executed a deed of conveyance to the said H. H. Williams. 
It recites all the proceedings touching the sale upon which 
it was founded.

On the 2d of January, 1868, the administrator executed 
to Henry Williams another deed for the same premises. It 
recites more fully the proceedings relative to the sale, and 
sets out that there were certain clerical errors of dates in 
the former deed, and that this deed was made to correct 
them.

The titles adverse to the plaintiff, developed upon the 
trial in the court below, were all derived from heirs-at-law 
of Samuel Williams. The premises were liable under a 
paramount lien for the debts of the ancestor.*  The plain-
tiff’s claim was of that character. Hence, if the sale and 
conveyance to him by the administrator were valid, they 
were conclusive in his favor. He could recover, however, 
only upon the strength of bis own title. The weakness of 
the title of his adversaries could not avail him.

* Paschal’s Digest, Article 1373.
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Most of the objections to the sale by the administrator 
taken in the brief of the plaintiffs in error, were not insisted 
upon in the argument at the bar, and are of such a character 
as to require no observations from the court. One was 
pressed upon our attention with earnestness and ability, and 
to that one our remarks will be confined.

A statute of Texas requires all claims against the estate 
of a decedent to be presented to his legal representative and 
to be allowed by such representative, and to be approved by 
the probate judge. Until so allowed and approved they have 
no legal validity and cannot be recognized as debts against 
the estate. If disallowed, or not approved, they must be 
sued upon within three months. If sued without a refusal 
to allow or approve, there can be no recovery. The absence 
of such fact is fatal to the action.*

The order of sale sets forth that the claim had been 
allowed by the administrator, but is silent as to its approval 
hy the judge. The plaintiffs in error argued that this omis-
sion rendered the order a nullity.

The application of the judgment-creditor and the answer 
of the administrator gave the judge jurisdiction over the 
parties and the real estate of the deceased.! Jurisdiction is 
the power to hear and determine. To make the order of 
sale required the exercise of this power. It was the business 
and duty of the court to ascertain and decide whether the 
facts were such as called for that action. The question 
always arises in such proceedings—and must be determined 
—whether, upon the case as presented, affirmative or nega-
tive action is proper. The power to review and reverse the 
decision so made is clearly appellate in its character, and 
can be exercised only by an appellate tribunal in a proceed-
ing had directly for that purpose. It cannot and ought not 
to be done by another court, in another case, where the sub-
ject is presented incidentally, and a reversal sought in such 
collateral proceeding. The settled rule of law is that juris-

Paschal’s Digest, Article 1309, 1311; 
■Martin V. Harrison, 2 Texas, 456.

t Paschal’s Digest, Article 1305.

Danzey v. Swinney, 7 Texas, 625 ;
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diction having attached in the original case, everything done 
within the power of that jurisdiction, when collaterally ques-
tioned, is to be held conclusive of the rights of the parties, 
unless impeached for fraud. Every intendment is made to 
support the prodeeding. It is regarded as if it were regular 
in all things and irreversible for error. In the absence of 
fraud no question can be collaterally entertained as to any-
thing lying within the jurisdictional sphere of the original 
case. Infinite confusion and mischiefs would ensue if the 
rule were otherwise. These remarks apply to the order of 
sale here in question. The County Court had the power to 
make it and did make it. It is presumed to have been 
properly made, and the question of its propriety was not 
open to examination upon the trial in the Circuit Court. 
These propositions are sustained by a long and unbroken 
line of adjudications in this court. The last one was the 
case of McNitt v. Turner.*  They are not in conflict with the 
adjudications of Texas upon the subject.

The statute of Texas does not require the evidence upon 
which the judgment of the court proceeded to be set forth 
in the record. Such a statement can do no good, and its 
omission does no harm.

As regards public officers, “ acts done which presuppose 
the existence of other acts to make them legally operative, 
are presumptive proofs of the latter.”f “Facts presumed 
are as effectually established as facts proved, where no pre-
sumption is allowed.” In the case of Ward’s Lessee v. Bar- 
rows^ a sale for taxes came under examination. It was held 
that certain acts of the county auditor were presumptive 
proofs that he had administered to the collector the oath 
prescribed by law touching the delinquent list. The sale 
was sustained. Here the judge who made the order of sale 
was the judge to approve the claim. The order was pie- 
sumptive proof of the requisite approval. Such approval 
was necessarily implied, and what is implied in a recoi ,

* 16 Wallace, 366.
t Bank of the United States v. Dandridge, 12 Wheaton, 70.
J 2 Ohio State, 247.
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pleading, will, deed, or contract, is as effectual as what is 
expressed.*

The proceedings touching the sale were properly admitted 
in evidence, and the instruction given to the jury upon the 
subject was correct.

The last assignment of error relates to fraud in obtaining 
the order of sale.

It seems to us that the evidence disclosed in the record 
was hardly sufficient to raise any question upon that subject. 
However that may be, the instruction given to the jury was 
unexceptionable, and the plaintiffs in error have no right to 
complain.

Jud gmen t  affi rmed .

United  Stat es  v . Herr on .

1. A debt due to the United States, though it be by one who owes it as a
surety only, is not barred by the debtor’s discharge with certificate, under 
the Bankrupt Act of 1867; although the United States may prove its 
debt and has priority of other creditors; and though the act provides, in 
general terms, that the certificate shall release the bankrupt “from all 
debts, claims, liability, and demands, which were or might have been 
proved against his estate in bankruptcy,” and that it may be pleaded 
“ as a full and complete bar of any such debts, claims, liabilities, or de-
ni ands.”

2. No general words in a statute divest the government of its rights or
remedies.

Erro r  to the Circuit Court for the District of Louisiana; 
the case being thus :

The Bankrupt Act of 1867—w’hich in its general outlines, 
as in many of its details, follows (as did prior Bankrupt Acts 
of the United States passed in 1800 and 1841), the British 
Bankrupt Acts—enacts that a discharge duly granted under 
the act shall, with the exceptions of debts created by the

* United States v. Babbit, 1 Black, 61.
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fraud or embezzlement of the bankrupt or by his defalcation 
as a public officer, or while acting in any fiduciary character, 
“ release the bankrupt from all debts, claims, liabilities, and de-
mands lohich were or might have been proved against his estate in 
bankruptcy, and may be pleaded ... as a full and complete 
bar to all suits brought on any such debts, claims, liabilities, 
or demands.”*

Under the act the United States may prove its debt, and 
it has a priority given to it by the act. But it is not men-
tioned by name as among the creditors whose debts will be 
released by the certificate which the act authorizes.

This statute being in force the United States brought suit 
on a bond executed by one Collins, as principal, and Herron 
and others as sureties. Herron pleaded a discharge under 
the said Bankrupt Act, and the question, of course, was 
whether a discharge under the act barred a debt due to the 
government.

The court below thought that it did, and gave judgment 
in favor of Herron, whereupon the government brought the 
case here.

Mr. C. H. Hill, Assistant Attorney-General, for the United 
Slates:

It is a familiar principle that no general words—not even 
“the most general that can be devised”—divest the sov-
ereign of his rights or remedies. Nothing short of specific 
and express words can do it. This was old law, in Coke s 
day, and was asserted by him as such in the Magdalen College 
Case.^ It has been just assumed by this court, in the Dollar 
Savings Bank v. United States,$ as plain and as equally appli-
cable to this government, . . . “applied frequently in the 
different States, and practically in the Federal courts.” Th® 
same thing had been decided years ago by this court in 
United States v. Knight.^

Applying the principle to the exact matter of the Ban - 
rupt Acts, it has been held from the days of Atkyns down, in

* Chapter 517, 32, 34; 14 Stat, at Large, 532, 533.
f 11 Reports, 74. J 19 Wallace, 239. § 14 Peters’ 31°'
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Great Britain (from whose Bankrupt Acts all ours have been 
in the main derived), as a matter undeniable, that debts due 
the crown were not barred by a discharge under the acts.*

And the same was decided three-quarters of a century 
ago,, in our own country, in the case of United Slates v. Kingfi 
in the Circuit Court of the United States as then organized 
under the Judiciary Act of Mr. Adams; an able tribunal, 
composed of Mr. Justice Tilghman, afterwards eminent as 
chief justice of Pennsylvania; Mr. Justice Griffith, one of 
the most honored lawyers of New Jersey and Mr. Justice 
Bassett, well known in the annals of Delaware.

The matter in short is too perfectly settled and plain for 
more argument. The error of the court below is palpable.

No opposing counsel, •

Mr. Justice CLIFFORD delivered the opinion of the court.
Proceedings in bankruptcy are deemed to be commenced 

from the filing of the petition in bankruptcy, either by a 
debtor in his own behalf or by any creditor against a debtor; 
and if it appear to the court that the bankrupt has in all 
things conformed to the requirements of the Bankrupt Act, 
it is made the duty of the court to grant him a certificate, 
under the seal of the court, that he be forever discharged 
from all debts and claims that by said act are provable 
against his estate, which existed on the day the petition for 
adjudication was filed, excepting such debts, if any, as are 
by said act excepted from the operation of a discharge in 
bankruptcy^

With the exception of the debts specified in the thirty- 
third section, the act provides that a discharge duly granted 
under the act shall release the bankrupt from all debts, 
c.aims, liabilities, and demands which were or might have 

een proved against his estate in bankruptcy.

Anonymous, 1 Atkyns, 262: Rex v. Pixley, Bunbury, 202: Craufurd t>. 
Attorney-Genera!, 7 Price, 5.

t Wallace’s Circuit Court, 18. J Wallace’s Reporters, 839, 340.
«14 Stat, at Large, 533.
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Collectors of internal revenue taxes are required by law 
to give bond for the faithful discharge of their duties, and 
the record shows that Lewis Collins, having been duly ap-
pointed to that office for the third district of Louisiana, gave 
the required bond, and that the present defendant was one 
of his sureties. Default having been made by the principal, 
the United States brought an action of debt on his official 
bond, joining all the sureties with the principal.

They alleged two breaches, as follows: (1.) That the prin-
cipal did not pay over all the public moneys he received for 
the use and benefit of the plaintiffs. (2.) That he did not 
do and perform all such acts and things-as were required of 
him by the Treasury Department.

Service was made and the defendant appeared and pleaded, 
as a peremptory exception, that on the thirtieth day of May, 
1868, he filed his petition in the District Court to be ad-
judged a bankrupt, and that the court, on the eighteenth 
of January following, in due course of law, granted him a 
discharge under the provisions of the Bankrupt Act, iu the 
words and figures set forth in the record, which, as he 
alleges, is a full and complete bar to the plaintiff’s demand. 
Hearing was had and the court awarded judgment for the 
defendant and the plaintiffs sued out a writ of error and re-
moved the cause into this court. Since the case was entered 
in this court the plaintiffs assign for error that a discharge 
under the Bankrupt law does not bar a debt due the United 
States.

1. Debts created by the fraud or embezzlement of the 
bankrupt, or by his defalcation as a public officer, or while 
acting in any fiduciary character, are not discharged by the 
certificate required to be given to the bankrupt by the thirty- 
second section of the Bankrupt Act, nor will any such cer-
tificate release, discharge, or affect any person liable for the 
same debt for or with the bankrupt, either as partner, joint 
contractor, indorser, surety, or otherwise. Such debts, that 
is, debts created by the fraud or embezzlement of the bank-
rupt, or by his defalcation as a public officer, or as a fiduciary 
agent, may be proved, and the dividend thereon, it is Pr0‘
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vided, shall be a payment on account of said debt, but the 
provision that no such certificate shall release, discharge, or 
affect any person liable for the same debt, for or with the 
bankrupt as surety, does not apply to this case, as it is the 
surety here who pleads the certificate of discharge, and not 
the principal in the bond set forth in the declaration.*

Instead of that, the question presented by the assignment 
of error in this court must depend upon other provisions of 
the Bankrupt Act, when properly construed, in view of the 
settled rule of construction that the sovereign authority of 
the country is not bound by the words of a statute unless 
named therein, if the statute tends to restrain or diminish 
the powers, rights, or interests of the sovereign.!

Where an act of Parliament is made for the public good, 
as for the advancement of religion and justice, or to prevent 
injury and wrong, the king is bound by such act, though 
not particularly named therein; but where a statute is gen-
eral, and thereby any prerogative, right, title, or interest is 
divested or taken from the king, in such case the'king is 
not bound, unless the statute is made to extend to him by 
express words.J

Acts of Parliament, says Chitty ,§ wThich would divest or 
abridge the king of his prerogatives, his interest, or his 
remedies, in the slightest degree, do not in general extend to 
oi’ bind the king, unless there be express words to that effect. 
Therefore, says the same learned author, the statutes of lim-
itation, bankruptcy, insolvency, set-off, &c., are irrelevant in 
the case of the king, nor does the statute of frauds relate to 
him, which last proposition is doubted by high authority. 
Exceptions exist to that rule undoubtedly, as where the 
statute is passed for the general advancement of learning, 
morality, and justice, or to prevent fraud, injury, and wrong, 
------- -- ------------------------------------------------------------------

14 Stat, at Large, 533; United States v. Davis, 3 McLean, 483.
^nonymens, 1 Atkyns, 262; Rex v. Earl, Bunbury, 83; Rex v. Pixley, 

8 Bacon’s Abridgment by Bouvier, title, “Prerogative,” E 5; United 
states v. Knight, 14 Peters, 315.

On Prerogative, 383; 19 Viner’s Abridgment, title, “Statute,” E. 10.
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or where an act of Parliament gives a new estate or right to 
the king, as in that case it will bind him as to the manner 
of enjoying or using the estate or right as well as the subject.

Debts due to the United States, it is expressly provided, 
shall be entitled to preference or priority over all other 
claims except the claims for fees, costs, and expenses of suits 
and other proceedings under the Bankrupt Act, and for the 
custody of the bankrupt’s property.

Five classes of claims are recognized as claims entitled to 
priority or preference by the twenty-eighth section of the 
Bankrupt Act, and the provision is that they shall “be first 
paid in full in the following order:” First, fees, costs, and 
expenses; second, all debts due to the United States and 
Federal taxes and assessments; third, all debts due to the 
State in which the proceedings in bankruptcy are pending, 
and all State taxes and assessments; fourth, wages due to 
any operative, clerk, of house servant, to an amount not ex-
ceeding fifty dollars, for labor performed within the period 
therein specified; fifth, all debts due to any persons who, 
by the laws of the United States, are or may be entitled to 
a priority or preference, in like manner as if the act had not 
been passed.

Attempt is made in argument to show that the preference 
given to debts of the United States does not exclude such 
debts from the operation of the certificate of discharge, be-
cause such debts are not named in the proviso annexed to 
the description of the fifth class of claims entitled to priority 
and full payment in preference to general creditors, but the 
court is not able to concur in that proposition, as it is quite 
clear that the proceedings in bankruptcy would very much 
embarrass tax collectors without some saving clause in that 
behalf, and to that end it was provided that;“ nothing con- 
taiped in this act shall interfere with the assessment and 
collection of taxes by the authority of the United States or 
any State.” Consequently taxes, whether Federal or State, 
may be collected in the ordinary mode, but if not collects 
and the property of the bankrupt passes to and is adminis-
tered by the assignee, the taxes are then entitled to the pH-
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ority and preference provided in the same section of the 
Bankrupt Act. Nothing, therefore, can be inferred from 
that proviso inconsistent with the proposition that the sove-
reign authority is not bound by the provisions of the Bank-
rupt Act, unless therein named.

Confessedly the United States is not named in any of the 
provisions of the act providing for the discharge of the bank-
rupt from his debts, nor in any of the required proceedings 
which lead to that result, unless it can be held that the sov-
ereign authority, having debts against the bankrupt, is in-
cluded in the word “ creditor or creditors,” as used many 
times in the several sections of the Bankrupt Act. Examples 
of the kind are numerous, of which the following are some 
of the most material :

Persons applying for the benefit of the Bankrupt Act are 
required to annex a schedule to the petition, verified by oath, 
containing a full and true statement of all their debts, and, 
as far as possible, to whom due, with the place of residence 
of each creditor, if known to the debtor, and if not known 
the fact must be so stated, and the sum due to each, and the 
nature of each debt or demand, whether founded on written 
security, obligation, contract, or otherwise, and also the true 
cause or consideration of such indebtedness in each case, and 
the place where such indebtedness accrued, and a statement 
of any existing mortgage, pledge, lien, judgment, or collat-
eral or other security given for the payment of the same.

Where the debts exceed three hundred dollars it is the 
duty of the judge to issue a warrant, directed to the marshal, 
authorizing him to publish notices in such newspapers as 
the warrant specifies, and to serve written or printed notices 

all creditors whose names are included in the schedule 
or whose names may be given to him in addition by thé 
ebtor, and to give such personal or other notice as the 

directions of the warrant require. (1.) That a warrant in 
bankruptcy has been issued against the estate of the debtor. 
(2.) That the payment of any debts or the'delivery of any 
property belonging to such debtor to him or the transfer of 
any property by him are forbidden by law. (3.) That a
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meeting of the creditors of the debtor will be held at a court 
of bankruptcy to be holden at the time designated in the 
warrant.

Due notice to the creditors in that regard is indispensable, 
as the provision is that if it be not given the meeting shall 
be adjourned and a new notice given as required. Assignees 
of the estate of the debtor are to be chosen by the creditors 
at their first meeting. Creditors not only appoint the as-
signee or assignees but, in certain cases and under certain 
conditions, they may remove any assignee, and vacancies in 
certain cases may be filled by the creditors, as provided in 
the eighteenth section of the act. Debts due and payable 
from the bankrupt, at the time he is adjudged as such, and 
all debts then existing, but not payable until a future day, a 
rebate of interest being made, when no interest is payable 
by the terms of the contract, may be proved against the 
estate of the bankrupt. Contingent debts and liabilities of 
the bankrupt may also be claimed by creditors, and such 
claims may be allowed, with the right to share in the divi-
dends, if the contingency shall happen before the order for 
the final dividend. When a creditor has a mortgage or 
pledge of real or personal property of the bankrupt, or a 
lien thereon for securing the payment of a debt owing to 
him from the bankrupt, he shall be admitted as a creditor 
only for the balance of the debt. No creditor proving his 
debt shall be allowed to maintain any suit at law or in equity 
therefor against the bankrupt. Resident creditors are re-
quired to make proofs before one of the registers of the 
court in the district where the proceedings are pending, but 
all such proofs, in behalf of non-resident creditors, may be 
made before a commissioner or before a register in the judi-
cial district where the creditor resides, and corporations may 
verify their claims by the oath or affirmation of their presi-
dent, cashier, or treasurer.

Claims against the estate of the bankrupt are required to 
be signed by the claimant and to be verified by his oath, an 
the requirement also is that the assignee shall register, m a 
book to be kept by him for the purpose, the names of the
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creditors who have proved their claims, in the order in 
which such proof is received, stating the time of its receipt 
and the amount and nature of the debt. Claimants are for-
bidden to accept any preference, and the provision is that if 
any one does so, contrary to the prohibition of the act; he 
shall not prove the debt or claim, nor shall he receive any 
dividend until he shall first have surrendered to the assignee 
all property, money, benefit, or advantage received by him 
under such preference.

Preferences are forbidden in order that equal distribution 
may be effected, and the act provides that all creditors, 
whose debts are duly proved and allowed, shall be entitled 
to share in the bankrupt’s property and estate pro rata, with-
out any priority or preference whatever, except that wages 
due from the bankrupt to any operative or clerk or house 
servant, to an amount not exceeding fifty dollars, for labor 
performed within six months next preceding the adjudica-
tion of bankruptcy, shall be entitled to priority and shall be 
first paid in full. Annexed to that clause there is also a 
proviso that any debt proved by any person liable as bail, 
surety, guarantor, or otherwise for the bankrupt, shall not 
be paid to the person so proving the same until satisfactory 
evidence shall be produced of the payment of such debt by 
such person so liable.

Just and true accounts are to be kept by the assignees, 
and they are to make full report of the same to the creditors 
at a meeting to be called for the purpose, and the creditors 
are to determine whether any and what part of the net pro-
ceeds of the estate shall be distributed as a dividend, and if 
the creditors order a dividend it is made the duty of the 
assignee to prepare a list of the creditors entitled to the 
same, and to compute and set opposite to the name of each 
creditor the dividend to which he is entitled out of the net 
proceeds of the estate set apart for that purpose. Prepara-
tory to the final dividend the assignee shall submit his 
account to the court and file the same, and give notice to 
the creditors of such filing, and shall also give notice that 

e will apply for a final settlement Qf his account.
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Application for a discharge from his debts may be made 
by the bankrupt, as provided in the twenty-ninth section of 
the act, and the provision is that the court shall thereupon 
order notice to be given to the creditors, as therein specified, 
to appear, on a day appointed for that purpose, and show 
cause why a discharge to the applicant should not be 
granted.

Insolvent debtors may also, in certain cases, be adjudged 
bankrupts on the petition of one or more of their creditors. 
Matters necessary to be alleged in such a petition are spe-
cifically set forth in the Bankrupt Act, which provides that 
if the facts alleged are found to be true the court shall forth-
with make the required adjudication and issue a warrant to 
take possession of the estate of the debtor, which shall be 
directed as in the former case, and the property of the debtor 
shall be taken thereon and be assigned and distributed in 
the same manner and with similar proceedings to those pro-
vided for taking possession, assignment, and distribution of 
the property of the debtor upon his own petition.

Sufficient appears from this summary of the proceedings 
required under the Bankrupt Act to establish two proposi-
tions beyond all doubt or cavil; (1.) That the United States 
are not named in any of the provisions of the act except the 
one which provides that all debts due to the United States 
and all taxes and assessments under the laws thereof shall 
be entitled to priority or preference, as heretofore fully ex-
plained. (2.) That many of the provisions describing the 
rights, duties, and obligations of creditors are in their nature 
inapplicable to the United States, and that if held to include 
the United States, could not fail to become a constant and 
irremediable source of public inconvenience and embarrass-
ment.

Viewed in the light of these suggestions, and of the lan-
guage employed in the act, the court is of the opinion tha 
the words “ creditor or creditors,” as used in the severa 
provisions of the Bankrupt Act, do not include the Unite 
States.

Twice before, since the Federal Constitution was adopte ,
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the Congress has enacted similar laws, and it is matter of 
history that the framework of those acts, as well as much of 
their details, was drawn from the various acts of Parliament 
upon the same subject, and the remark is equally applicable 
to the principal features of the act under consideration, in 
respect to all the parts of the same, whose construction is 
involved in the case before the court. Such acts of Parlia-
ment have never, in terms, included debts due to the sov-
ereign of the country; and the decisions of the courts of 
Westminster Hall, for more than a century, have held, with-
out an exception, that such acts or the proceedings under 
the same do not discharge debts due to the crown.*

Text writers also, of the highest authority, have uniformly 
promulgated the same rule. Speaking of the order of dis-
charge, Deacon says,f it does not release the bankrupt from 
a debt due to the crown, for as the crown is not bound by 
any statute unless specifically named, and crown debts not 
being mentioned among those of the creditors in general, in 
any part of the statute relating to the proof of debts or the 
certificate of discharge, the crown of course will not be 
barred of the peculiar privileges it possesses for the recovery 
of its own debts.

Nor does the Bankrupt Act impair or supersede the laws 
for the collection of taxes, and that rule also is founded upon 
the same canon of construction, to wit, that the crown is not 
bound by the bankrupt laws, and, therefore, says Shelford,| 
the appointment of assignees does not relate to the act of 
bankruptcy as against the crown process, but the bankrupt’s 
personal property is bound under an extent even when tested 
Subsequently to the appointment of the assignees. To which 
he adds, that the bankrupt’s certificate is no discharge as 
against the crown.§

Such a certificate, says Robson,|| will not release the bank-
rupt from any debt or liability incurred by means of any

* Attorney-General v. Alston, 2 Modern, 248; Anonymous, 1 Atkyns, 262. 
t On Bankruptcy, vol. 1 (3d edition), 784; Rex v. Pixley, Bunbury, 202. 
+ On Bankruptcy, 303. g Craufurd v. Attorney-General, 7 Price, 5.
II On Bankruptcy (2d edition), 553.
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fraud, nor from debts due to the crown, nor from debts with 
which the bankrupt stands charged at the suit of the crown, 
or of any person for any offence against a statute relating to 
any breach of the public revenue, or at the suit of the sheriff 
or other public officer, on a bail bond entered into for the 
appearance of any person prosecuted for any such offence.

With a single exception, not material in this case, the 
views of Cooke are the same as those expressed by Shelford. 
He says the crown is not bound by the acts relatingto bank-
rupts, not being named in them; therefore an extent served 
upon the property of the bankrupt will bind it from the teste 
of the writ and until the actual assignment of the commis- 
sioners, but the king is bound by an actual assignment, be-
cause the property is then absolutely transferred to a third 
person.*

Different explanations have been given as the reason of 
the rule in different adjudications, but perhaps there is none 
more satisfactory than the original one, that the sovereign 
is not bound by the act because not named as a creditor in 
any of its provisions. But the reason for the rule assigned 
in a recent decision in the Exchequer Chamber is also enti-
tled to much consideration as supporting the original rule. 
Throughout the Bankrupt Acts the word creditor, says Mr. 
Justice Blackburn, is used in the sense of a person having 
a claim which can be proved under the bankruptcy, to which 
he might have added, and one not required by the act to be 
paid in full in preference of all other creditors.f

Greater unanimity of decision in the courts or of views 
among text writers can hardly be found upon any important 
question than exists in respect to this question in the parent 
country, nor is there any diversity of sentiment in our courts, 
Federal or State, nor among the text writers of this country.

Perhaps the earliest decision in this country was that 
given in the case of United States v. King,% which was made 
almost at the beginning of the present century. In that case

* Eden on Bankruptcy, 143.
t Woods v. De Mattos, 3 Hurlstone & Ooltman, 995.
J Wallace’s Circuit Court, 18.
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the question was directly presented and was as directly adju-
dicated, the court holding that debts due to the United States 
are not within the provisions of the Bankrupt Act. Other 
decisions of like character are found in the State Reports.

It is a maxim of the common law, said Savage, C. J., that 
when an act of Parliament is passed for the public good, as 
for the advancement of religion and justice, or to prevent 
injury and wrong, the king shall be bound by such act though 
not named, but when a statute is general and any preroga-
tive, right, title, or interest would be divested or taken from 
the king, in such a case he shall not be bound unless the 
statute is made by express words to extend to him, for which 
he cites both English and American authorities, and adds, 
that the people of the State being sovereign have succeeded 
to the rights of the former sovereign, and that the people 
of the State are not bound by the general words in the in-
solvent law.*

Sanctioned as that principle is by two express decisions 
of this court, it would seem that further discussion of it-is 
unnecessary, as it has never been questioned by any well- 
considered case, State or Federal, and is founded in the pre-
sumption that the legislature, if they intended to divest the 
sovereign power of any right, privilege, title, or interest, 
would say so in express words; and where the act contains 
no words to express such an intent, that it will be presumed 
that the intent does not exist.j-

Such a conclusion, to wit, that Congress intended that the 
certificate of discharge given to a bankrupt should include 
his liability as a surety for the faithful performance of duty 
by a public officer, ought not to be adopted unless such an 
intention is expressed in clear and unambiguous terms, as 
the rule, if established, would, in all probability, lead to 

People v. Herkimer, 4 Cowen, 348; see also Commonwealth v. Hutch-
inson, 10 Pennsylvania, 466, which is to the same effect; Hilliard on Bank-
ruptcy (2d edition), 295.
t United States v. Knight, 14 Peters, 315; Dollar Savings Bank v. United 

States, 19 Wallace, 239; United States v. Hoar, 2 Mason, 311; Common-
wealth v. Baldwin, 1 Watts, 54.
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great loss to the public treasury and to great public embar-
rassment.*

Jud gmen t  reve rsed , and the cause remanded with direc-
tions to

Issu e a  ne w  ve ni re .

Mc Pha ul  v . Laps le y .

1. An affidavit filed under the act of the legislature of Texas, approved May
18th, 1846,—requiring an affidavit as to the fraudulent character of an 
instrument of writing, properly recorded, and filed among the papers of 
the cause, the purpose of requiring the affidavit being to relieve the 

t party meaning to offer the instrument introduced from the burden, after 
he has filed it among the papers in the cause, of/'proving its execution, 
unless the other side swear that it is a forgery—is properly rejected 
when not filed within the time prescribed by the act.

2. A testimonio executed, in 1832, by the proper Mexican authorities, of a
power of attorney for the conveyance of lands, is within the recording 
acts of Texas.

3. Such a testimonio, under Spanish law, and the adjudications of the Su-
preme Court of Texas, is considered as a second original, and of equal 
validity with the first, and is admissible in evidence though not re-
corded.

4. Evidence of a person who was not the keeper of the archives, nor in any
way officially connected with the office to which they belonged, and 
which was offered.to prove that such a testimonio was not a copy of the 
protocol (this not being produced), though the witness had in his hand 
photographs of certain pages of the protocol which did conform in 
other respects than that of signature and date with the testimonio, and 
when it was not offered to follow the evidence up in any way, Aefrf prop-
erly rejected; the testimonio being more than forty years old, much 
litigation having existed on the title made under it; it never having 
been previously questioned ; it having been received in a former case, 
by this court, as valid, and important rights having grown up on the 
faith of it; and the instrument being now questioned, not by the parties 
to it, but by a defendant setting up a hostile title which he failed to 
establish.

Error  to the Circuit Court for the Western District of 
Texas; the case being thus:

Eegina v. Edwards, 9 Exchequer, 50.
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The State of Texas has made a succession of statutes, on 
the subject of recording instruments, relating to the titles 
of real estate. They are thus:

1. An act of 20th December, 1836, after requiring all per-
sons who claim lands, by deed, lien, or any other color of 
title, to record their instruments of title in the clerk’s office 
of the county where the land lies within twelve months from, the 
1st April, makes it, by the thirty-fifth section, the duty of the 
clerk to record all deeds, conveyances, mortgages, and other 
liens, and all other instruments in writing, provided that one 
of the witnesses shall swear to the signature of the signer, or 
he, himself, shall acknowledge the same.

The fortieth section enacts that no deed, conveyance, lien, 
or other instruments respecting lands, shall take effect as to 
third persons until proved and recorded.

2. An act of 10th May, 1838, repealed the limitation of twelve 
months, in the act of 1836, just referred to.

These acts are cited by the Supreme Court of Texas, in 
G-uilbeau v. Mays*  with the statement that subsequent legis-
lation had not materially changed them.

The subsequent legislation is thus:
3. An act of January 19th, 1839, makes it the duty of 

county clerks to record all “ deeds, conveyances, mortgages, 
and other liens affecting the title to land; provided that one 
of the subscribing witnesses shall swear to the signature of 
the signer, or he, himself, shall acknowledge the same before 
the clerk,” &c. All laws in conflict are repealed.

The act further provides in its second section (and the 
provision bears specially upon this case), that “ copies of all 
deeds, fro., when the originals remain in the public archives, and 
were executed in conformity with the laws existing at these dates, 
^ly certified by the proper officer, shall be admitted to record where 

lhe land lies”
4. An act of May 12th, 1846, makes clerks of the county 

court recording officers for their several counties.
The fourth section makes it their duty to record “all

* 15 Texas, 414.
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deeds, mortgages, conveyances, deeds of trust, bonds, cove-
nants, defeasances, or other instruments of writing of and con-
cerning any lands. ”

The fifth section makes similar provision for marriage 
contracts, powers of attorney, and official bonds.

The seventh section directs the acknowledgment to be 
made “ by the grantor or person who executed the instrument 
in writing.”

The eighth section provides for proof being made by the 
subscribing witnesses.

The ninth section enacts that when the witnesses are dead, 
or their residence unknown, or when they reside out of the 
State, the instrument may be proved by evidence of the 
handwriting of the “ grantor or  person who executed the same, 
and of one of the subscribing witnesses; and this proof is 
to be made by ‘two or more disinterested witnesses.’”

This act was to take effect July, 1846, and all prior laws 
in conflict with it are repealed.

In A.D. 1858, commenting on the fourth section, above 
cited, as descriptive of the instruments to be recorded, the 
Supreme Court of Texas, in Henderson v. Pilgrim,*  say:

“ It is the obvious policy to require all instruments concerning 
land to be recorded in the proper county.”

And the court, therefore, held that an assignment of a mort-
gage was within the provision of the act.

In the same year it was held that a covenant for title, though 
a mere executory contract, was within the law.f

So far as to the recording acts.

Another statute, that of May 13th, 1846,J having for its 
frequent effect to change the burden of proof as existing at 
common law, is as follows :

“ Every instrument in writing (properly recorded), shall be 
admitted as evidence without the necessity of proving its execution, 
provided that the party who wishes to give it in evidence shall 
------------------------------------------------ _---- --------- --------

* 22 Texas, 476. f' Secrest v. Jones, 21 Texas, 133.
J Section 90. Referred to in Hanric v. Barton, 16 Wallace, 166.
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file the same among the papers of the suit three days before 
the trial, and give notice to the opposite party, of such filing, 
and unless such opposite party, or some other person for him, shall 
within one day after such notice, file an affidavit stating that he 
believes such instrument to be forged.”

With the different statutes about recording instruments 
of title, and this last-quoted act as to the effect, in the matter 
of evidence, of filing among the papers of the suit of any 
instrument “properly recorded,” Lapsley, on the 31st of 
March, 1863, brought trespass to try title against N. A. 
McPhaul and eight other persons, in the court below, to recover 
possession of eleven leagues of land described.

The plaintiff claimed under a power of attorney, said to 
have been executed by Thomas Vega, José Maria Aguerre, 
and Rafael Aguerre, to Samuel May Williams, dated the 5th 
of May, 1832.

McPhaul answered, pleading an outstanding title to one 
league in a certain Fleming, but junior in date to the title 
of the plaintiff, which he mentioned had been perfected, as 
he alleged, by a title from Thomas de la Vega.

Appended to McPhaul’s answer was the statement of de 
la Vega, that he had sold this league, in 1860, to McPhaul, 
and that this was within the eleven leagues claimed by Laps-
ley, and he asked to be made a party to defend his title 
warranty, and prayed for a decree confirming the title to 
said defendants.

This application was never allowed by the court.
Subsequently to this, on the 16th January, 1872, Lapsley 

hied among the papers of the cause (giving notice to the 
other side, on the same IQth, that he had done so), a paper 
thus described :

A testimonio of a power of attorney from Thomas Vega, 
José Maria Aguerre, and Rafael Aguerre, to Samuel May Wil- 
lams> dated the 5th of May, 1832, the said testimonio being 
executed by Juan Gonzales, with his proper attesting witnesses, 
an duly recorded in the counties of Falls and McLennan, 
a tei being duly proved.”

The reader not familiar with the Spanish law, prevalent
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until 1836, in what is now the State of Texas—a region 
till that date a portion of Mexico, itself formerly a colony of 
Spain—may not know exactly what a testimonio is. For 
any such it may,be stated that in Spain and her colonies, 
deeds, contracts, and powers of attorney are executed before 
a regidor, a public officer, a sort of notary or alderman, ex-
ercising quasi judicial power. The parties appear before 
him accompanied by a certain number of their neighbors as 
“instrumental witnesses'.” The parties state the matters 
between them. The officer makes a minute of the terms 
stated. He then enters in a book the formal agreement. 
This is the protocol. He then furnishes to the party in in-
terest a similar document. This is a testimonio.

What common-law lawyers would call the contract itself, 
but what lawyers of Spain and her colonies call the protocol 
of the contract, remains with the notary apud acta; like 
the original of a will in a surrogate’s office. The testi-
monio is delivered to the parties, as the surrogate gives let-
ters testamentary preceded by a transcript of the will.

The so-called testimonio, filed in this case, was in Spanish, 
and when translated into English ran thus:

b \ X
“ Second seal two reals for the two years 1832 and 1833.

“ In the city of Leona Vicaria, on the 5th day of the month of 
May, in the year 1832, before me, citizen Juan Gonzales, regidor 
(aiderman) of the honorable council of this city, and actingalcadi 
(mayor) therein, and in its jurisdiction, during the indisposition 
of the proper officer who officiates in the treasurer’s office, no 
secretary being allowed him according to the terms of the law, 
and in the presence of the witnesses who will be named at the 
close hereof, personallyappeared citizens Dr. José Maria Aguerre, 
Thomas Vega, and Rafael Aguerre, residents of this city, well 
known to me, and declared that, in the most complete form 
which may be required by law, they grant, give over, and con-
cede unto Mr. Samuel May Williams, a resident of the city of 
Austin, full power, as much as may be required and as may be 
necessary in law, especially, in order that in the names of these 
appearers, and in representation of their own persons, rights, 
and actions, so far as is allowed by the colonization law of the
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24th March, 1825, he may be able to proceed, and may pro-
ceed according to his judgment, to the sales of the tracts of 
land which, on the 14th June, 1830, the supreme governor of 
this State granted to them, the appearers.”

The document having given the power of sale, concluded 
thus:

“Thus have they granted and signed it in presence of these 
witnesses, citizens Antonio Espinosa, Rafael de Leon, and Fran-
cisco de la Fuente, Gonzales, residents of this city.

Thomas  Veg a ,
Jos e Ma . Aguerre , 
Rafae l  Aguer re .

“ I attest:
Juan  Gonzal es .

“Copy from the original, with which it agrees, the day of its 
execution; given on two ‘ useful ’ pages of paper, of the second 
stamp, conformable to law. All of which I, the undersigned 
judge, officiating with those assisting me according to law, 
hereby attest.

“Jua n Gonz ale s .
“Witnesses:

Jose  Nazo  Ortiz ,
J. M. Moral .”

Annexed to the testimonio were certain affidavits, on 
which it was recorded, in McLennan County, as shown by 
the certificate of the proper officer, on 7th September, 1856 
(twenty years after its date), and again in same county, on 
22d September, 1858.

In Falls County, 6th October, 1859.
In Williamson County, 15th October, 1859.
Among the affidavits on the testimonio was one by J. N. 

Seguin, made on 3d September, 1856, proving the handwrit- 
lng of Juan Gonzales, by whom the testimonio or copy was 
niade, and of his assisting witnesses, Moral and Ortiz, and 

at these parties, if living, werp residents of Saltillo, in the 
State of Coahuila.

There was also an affidavit from Gonzales himself, made 
°n the 13th July, 1857, testifying that the testimonio was
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executed by him, at the personal request of José Maria 
Aguerre, Rafael Aguerre, and Thomas Vega, and in their 
presence; that the signature “Juan Gonzales” is his genu-
ine signature, officially signed as regidor of the corporation 
of Saltillo, and second alcalde in turn, in the year 1832, as ex-
pressed therein; and that the signatures of Ortiz and Moral, 
who signed as assisting witnesses, in his presence, were 
their genuine signatures; that Thomas de la Vega executed 
a certain other power of attorney before him to said 8. M. 
Williams, on 28th April, 1832, and that the said Thomas 
Vega, who was a party to this testimonio, was one and the 
same person; that he knew of no other Thomas Vega, or 
Thomas de la Vega, in the city of Saltillo, or any other part 
of Mexico.

Through a deed made on this power of attorney, and other 
conveyances not disputed, the, plaintiff made a title appar-
ently regular, if the power was genuine.

Previous to the trial, which came on, February 5th, 1872, 
all the defendants except McPhaul were, with the plaintiff’s 
consent, dismissed.

On the 3d of February, while the case was a trying, a cer-
tain Simon Mussina, representing himself to be “attorney 
of Thomas de la Vega,” filed an affidavit that the testimonio 
was, “ as he verily believed, a forged instrument.”

The plaintiff moved to strike this affidavit from the files 
as made out of season ; the statute requiring it should be 
made within one day after notice of filing the document 
sought to be used, and the affidavit not having been made 
until many days afterwards.

This motion the court granted.
The testimonio, therefore, stood without any affidavit 

against its genuineness, and if  “properly recorded,” was en-
titled, under the already quoted act of May 13th, 1846, to 
be used “ without the necessity of proving its execution. 
But the question whethei: it was “properly recorded re 
mained.

On the trial the plaintiff, assuming, of course, that it was, 
offered it in evidence without proof of its execution; an
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the court, under the defendant’s exception, received it. 
Being thus in evidence, the defendant offered one T. J. 
Walker, to show that it was a forgery. The bill of excep-
tions said :

“Upon the trial, &c., the defendant introduced in evidence a 
witness, T. J. Walker, and offered to show the jury that in the 
year 1868 he went from Austin, Texas, to the city of Saltillo, 
Mexico, formerly called Leona Vicario, in Coahuila, and that he 
carefully examined the book of protocols in the office of the sec-
retary of the ayuntamiento of the said Saltillo, and that he found 
in the book of protocols for the years 1832, 1833, an original 
protocol or matrix of a power of attorney in the Spanish lan-
guage, of date May 5th, 1832, from José Maria Aguerre to Samuel 
May Williams, giving said Williams the power to sell the land 
which the government had granted to Thomas de la Vega and 
Rafael de Aguerre and José Maria de Aguerre, to wit, eleven 
leagues each ; that said protocol or original has not to it the signa-
ture or pretence of the signature of any one or person except José 
Maria de Aguerre and Juan Gonzales; that the name of neither 
Rafael de Aguerre or Thomas de la Vega, nor any witnesses, is found 
on said protocol or original he examined; that in said protocol 
book aforesaid, and of date April 28th, 1832, he found an original 
protocol of a power of attorney, signed by José Maria de Aguirre 
or Aguerre, and Thomas de la Vega and Juan Gonzales, and with 
assisting witnesses Ortiz and Moral ; that this power is to Samuel 
M. Williams; and that in said book of protocols, from the power 
oi attorney of the 27th of April, 1832, to the power of the 5th 
day of May, 1832, inclusive, there were seven leaves and no vis-
ible evidence of any mutilation of the book; that there are no 
protocols of any power of attorney from either Maria de Aguirre 
or Aguerre, or Thomas de la Vega, to any one in said seven leaves, 
except the two named above; that he has in his hands, now in 
court, photographic copies of the said seven leaves of the said 
book, which show exactly what he states.”

To the admissibility of these facts in evidence the plain-
tiff objected, and the court sustained the objection, to which 
ruling the defendant excepted.

The plaintiff' derived title, under the power already men- 
loned to Samuel May Williams, from a person who in some
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parts of his title-papers was styled Thomas Vega and some-
times Thomas de la Vesra.

Thus it appeared—
That when Williams, as attorney, applied in 1833, for a 

title of personal possession, he described himself as “at-
torney of José Maria Aguerre, Rafael Aguerre, and Thomas 
Vega, inhabitants of the town of Leona Vicaria;”

That when Lesassier, alcalde of the town, granted the title, 
he described the eleven leagues as “ denounced by the at-
torney of Thomas de la Vega;”

That when the surveyor made his return, he said he had 
executed it “ by virtue of your decree for the attorney of 
Thomas de la Vega;”

That in the petition of José Maria Aguerre he declared it 
made “ on his own behalf, and also in the name of Thomas 
Vega and Rafael Aguerre;”

That when, in conformity to this petition, Lesassier made 
his decree, he described it as made in favor of “José Maria 
Aguerre, Rafael Aguerre, and Thomas de la Vega.”

The court charged that the title set up by the defendant 
in Fleming could not defeat the plaintiffs, because it was 
junior in date to it, and that they would find for the plain-
tif! unless they believed from the evidence that the testi- 
monio was a forgery; that the registration was onlypnW 
facie evidence of its genuineness, and that the fact that the 
court had admitted the testimonio in evidence did not pre-
clude the defendant from showing that it was forged, and that 
if the jury believed that Thomas de la Vega never did sign 
it they would reject it ; that there was no evidence of forgery 
except the difference in the name Thomas Vega and Thomas 
de la Vega; that the testimonio, “ the original and copy of 
which” was before them, was evidence for their considera-
tion ; that it*  was not necessary that the signature of Thomas 
de ]a Vega should be in his own proper handwriting on the 
testimonio before the jury, and that if Thomas de la Vega did 
sign the original of it in the office at Saltillo then the testi-
monio given in evidence, with a proof of a conveyance by 
Williams, under it, would divest Vega of his lands.
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The defendant asked the court to charge—
1. That the jury must disregard the paper purporting to 

be a testimonio;
2. That unless they believed that the original grantee of 

the land and the person making the instrument (if it ever 
was made) purporting to be a power of attorney, were one 
and the same person, they must disregard it;

3. That unless they believed as last abovementioned they 
must find for the defendant;

The court refused the charge first above requested, and 
gave the other two, with the qualification that if the jury be-
lieved, from either the documentary or oral testimony, that 
the original grantee was known indifferently by the name of 
Thomas Vega and Thomas de la Vega, the presumption was 
that he was the person who signed the power; and that the 
jury would so consider, unless satisfied otherwise from other 
evidence.

Verdict and judgment having gone for the plaintiff, the 
defendant brought the case here; the writ of error being in 
the name of the whole nine original defendan ts; all of whom, 
as already said, except McPhaul, had been with the plaintiff’s 
assent dismissed from the case before trial.
“An act to further the administration of justice,” passed 

June 1, 1872,*  enacts,
“That the Supreme Court may, at any time, in its discretion 

and upon such terms as it may deem just, and where the defect 
has not injured and the amendment will not prejudice the de-
fendant in error, allow an amendment of a writ of error when 
there is a mistake in the teste . . . and in all other particulars 
°f form.”

In the assignments of error, it was alleged for error that 
the court erred, among other ways—

1- In admitting the testimonio in evidence.
• In excluding the testimony of Walker.

3. In charging that the admission in evidence of the tes- 
mionio wasprimd facie evidence of its genuineness;

vol. xx.
* 17 Stat, at Large, 196, § 3.

18
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And further, that there was before them no evidence that 
the testimonio was not genuine, except the evidence of differ-
ence of name;

And in improperly withdrawing the mind of the jury from 
considering the want of genuineness of the testimonio from 
a failure of the plaintiff to show the existence of or the gen-
uineness of any protocol at Saltillo.

Mr. T. C. Durant, for the plaintiff in error:
1. The court erred in receiving the testimonio in evidence, under 

the act of May lifth, 1846. That act, by which written in-
struments on being filed in a cause prove themselves, applies 
only to those instruments which are “ properly recorded.” 
Now, a testimonio is but a copy; an ex parte copy, made 
without any opportunity to cross-examine the witnesses as 
to its authenticity. In the present case the copy purports 
to be taken from the original on the day of its date (5th May, 
1832). It was afterwards recorded in different counties; 
but recorded when afterwards ? Not until twenty-four, 
twenty-six, and twenty-seven years afterwards.

If a registration of a document were provided for by 
previous laws (and unless it was so plainly the testimonio 
did not by filing prove itself), no document recorded until 
so very far from the proper time was “ properly recorded.”

Further: the law of Texas providing for the registration 
of powers of attorney*  says they “ shall be proved or acknowl-
edged according to law.” No*  such proof or acknowledg-
ment could be made as to the testimonio, for it was without 
any actual signature of De la Vega to it. If Thomas Vega 
was the name, that name was on the copy; but the whole 
paper, name and all, purports to be a copy written wholly 
by Juan Gonzales himself, as regidor, second alcalde, and 
acting in the absence of the notary public, and does not pur-
port to have been written or signed by De la Vega.

But even if the document were one the registration of 
which was contemplated by the statute, the affidavits are

* Paschal’s Annotated Digest, | 5005.
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short of the requisitions, and. the document is left as an 
office-copy of a power of attorney without the slightest effect 
as proof, farther than that there was, inform, such a power. 
Indeed, Gonzales says (more than twenty-five years after the 
alleged power of attorney was given) that he executed the 
copy at the personal request of, &c., &c., and “ that the sig-
natures of . . . and . . . were signed as assisting witnesses 
in his presence, and are their true and genuine signatures,” 
meaning and certifying that the witnesses are to the fidelity 
of the copy, and not to the correctness or genuineness of the 
original.

Neither of these assisting witnesses is produced. The case 
is equivalent to that of an office clerk in a common-law State 
copying a power of attorney, swearing to the execution of 
the original, having the copy recorded, and hoping by this 
means to make the copy supply the place of the original, 
under the special legislation of the several States.

But these assisting witnesses were not the witnesses to 
the signature of Vega or De la Vega to the original power 
of attorney. Three citizens and neighbors are declared 
present at the execution and delivering. Their names are 
given in full: Antonio Espinoza, Rafael de Leon, and Fran-
cisco de la Fuente. Neither is produced, nor is his absence 
accounted for.

Were these witnesses bound under Spanish law to sign 
with the principals and notary ? Doubtless. But they do 
not sign. And no one of them was produced to prove the 
execution and acknowledgment.

But if the testimonio, in virtue of being filed, proved itself, 
what was it? Nothing, even as pretended, but a copy of an 
original confessedly existing and capable of being produced.

The testimonio did not profess to be an original. The 
“Wng may have dispensed with proof of its being a copy. 
But if it had not been filed, and had been offered in evidence 
as a copy, and been conceded by us to be a true copy, how 
oid that help the plaintiff? In Spain and her colonies indeed, 
these testimonios or copies, make primct facie full proof 
°f all they contain, when offered in evidence on a judicial



276 Mc Pha ul  v . Lapsl et . [Sup. Ct.

Argument for the plaintiff in error.

contestation. But this institution of the notarial forms no 
part of the laws of Texas, where the common-law rules of 
evidence prevail, except so far as statutes may alter them.

The filing, in short, may have dispensed with certain for-
mal proof, but it does not allow you to prove by a secondary 
sort of evidence that which you can prove by an original in 
your control.

2. The court erred in rejecting the testimony of Walker.
If a copy became, by filing, under the act of May 12th, 

1846, the equivalent of an original of which it purported to 
be a copy, or even if the rule of the Spanish law prevailed, 
and this testimonio became as a mere copy evidence, it would 
not even under that law become more than prima facie evi-
dence; and the court erred in rejecting the evidence of 
Walker to prove that there was no such original as that of 
which the testimonio purported to be a copy; in other words, 
that the testimonio was fraudulently made. Even under 
Spanish law that could be proved. Now, certainly the tes-
timony of Walker, with his photograph fac similes in his 
hand, did tend to prove this. In our opinion such testi-
mony tended strongly to prove it. But certainly the tes-
timony tended somewhat to do so, and if it tended at all-
tended in the least—it ought to have been received. It will 
be said that the originals could have been produced, and 
that such original was better than the photograph. The ar-
gument is double-edged. It cuts two ways; and more 
sharply backwards than forwards. If the argument has any 
force, why was not the original produced to support the 
plaintiff’s claim? To prove what was in the protocol the 
photographs were infinitely better than the testimonio.

3. The court erred in charging. It charged that there was 
no evidence that the testimonio was not genuine except the 
evidence of difference of name. If there was any law au-
thorizing the record (and, as we have already said, unless 
there was, the testimonio was wrongly admitted without 
being proved), some presumption of fraud (in our view a 
considerable one) arose, from the non-recording of the paper 
for nearly thirty years after its date.
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The principles of law, as to the testimonio, were entirely 
disregarded in the instructions. The court says:

“The testimonio, the original and copy of which is before 
you, of May 5th, 1832, is evidence for your consideration.”

Whilst the record shows that only the testimonio or office- 
copy of the power of attorney was before the jury. It 
further said that “ it was not necessary that the signature 
of the grantee, Thomas de la Vega, in his own proper hand-
writing, should be on the testimonio before the jury, and 
also that if Thomas de la Vega did sign the original of the 
testimonio and the testimonio before the jury in the office at 
Saltillo, then the testimonio given in evidence, with proof 
of a conveyance made by Williams, the attorney, by virtue 
of it, would divest La Vega of his lands claimed.”

This withdrew the minds of the jurors from the consid-
eration of the want of genuineness of the testimonio, aris-
ing from a failure of plaintiffs to show the existence of or the 
genuineness of any protocol in Saltillo.*

In Spencer v. Lapsley.f this same testimonio was, indeed, 
received by this court; but then the court relied for its judg-
ment upon the fact that “ its authenticity had never been 
questioned by La Vega, so far as is shown in the record.”

Mr. P. Phillips, contra:
I. The testimonio was “ properly recorded,” and, therefore, 

having been filed, with notice of the filing, was made evidence by the 
act of May nth, 1846.

1« A testimonio is what is known in Texas, deriving its 
terms from the Spanish law, as a “ second original;” and 
not, as is assumed by the opposing counsel, a copy simply. 
This was settled by this court in Mitchel v. The United States 
so far back as 9th Peters.J It is there said:

“The original is a record, and preserved in the office, and 
cannot be taken out; a testimonio or copy is delivered to the 
party, which is deemed to be and is certified as an original

* Clarke ». Courtney, 5 Peters, 319. f 20 Howard, 273. J Page 732.
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paper, having all the effect of one in all countries governed by 
the civil law.”

And in Herndon v. Casiano,*  the Supreme Court of Texas 
said the same thing:

“ The testimonio, though denominated a second original, is 
still an original.”

As an original it was rightly recorded under the record-
ing acts of Texas.

That the testimonio is an a instrument in writing concerning 
land,” as described in the fourth section of the act of May 
12th, 1846, is plain.

And that the acknowledgment by Gonzales was made by 
“ the person who executed the instrument.”

And that his deposition, together with that of Seguin, as 
to the genuineness of the handwriting of the assisting wit-
nesses (who are residents of a foreign country), bring the 
case fully within the provisions of the seventh and ninth 
sections.

In Edwards v. James,f the officer who executed the testi-
monio acknowledged the same, and on this it was recorded. 
The Supreme Court of Texas held this sufficient under the 
thirty-fifth section of the act of 1836. It said:

“ The officer who executed the protocol, and issued the copy 
or second original, appeared before the county register and 
acknowledged his signature to the certificate authenticating t e 
testimonio, and this was sufficient, under the thirty-fifth section 
of the act of 1836, to have authorized its record.”

If we compare these words of the act of 1836 with those 
of 1846, we find them to be substantially the same.

In the first, evidence is to be produced as to the “ signa 
ture of the signer, unless he, himself, shall acknowledge t e 
same.” ,

By the second, the acknowledgment is to be made by t e 
“ grantor, or person who executed the instrument.”

The signer of the instrument, and the person who exe

* 7 Texas, 332. f lb. 377.
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cutes it, are the same. So that the decision made under the 
act of 1836 applies in full force to a like acknowledgment 
made under that of 1846.

In Paschal v. Perez,*  the court say:
“If the instrument be legal and authentic, without subscribing 

witnesses, it would require language too plain to be mistaken to 
exclude it from record for the want of proof by such witnesses, 
the signature of the signer being substantiated by satisfactory 
proof.”

In this case we not only have this acknowledgment of the 
signer, but the evidence of two witnesses to his signature, 
and the genuineness of the signature of the assisting wit-
nesses, non-residents.

2. The paper as a “ copy” of an “ original remaining in the 
public archives, executed in conformity to the laws existing 
when it was*  made, duly certified by the proper officer,” was 
properly recorded under the second section of the act of 19th 
January, 1839.

In G-uilbeau v. May,-\ decided in the Supreme Court of 
Texas A.D. 1855, the court says:

“It is believed this act has a direct reference to this descrip-
tion of titles. It is well known that in the titles to land executed 
prior to our separation from Mexico, the original remained as 
an archive, and a testimonio was given to the interested party 
as an evidence of title. . . . The act leaves no doubt that this 
kind of evidence ought to be recorded.”

The recording acts, therefore, applied to the paper whether 
it was an original or a copy; and as either it was “ prop-
erly recorded. What if it was not recorded for many years 
after its execution ? Papers do not lose their right to be 
recorded by delay. If proper papers for record at one time, 
they are of right recorded at any time; and when recorded 
°f right are properly recorded.

Having been properly recorded the document was made 
evidence by the act of May 3d, 1846.

* 7 Texas, 348. f 15 Id. 410. J lb. 414.
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II. The testimony of Walker was rightly excluded. Its pur-
pose was to discredit a testimonio making a title to land, 
by showing, forty years after the execution of the docu-
ment, a discrepancy between the testimonio and the matrix 
or protocol.

If evidence to do this is admissible at all, it ought to come 
from the best source. The officer in charge of the archives 
should have been examined, and the documents themselves, 
or authentic copies, should have been produced in court for 
inspection.

In this case what purported to be a photographic copy of 
the protocol was no proof at all, because not established by 
the testimony of any person who made it.

It is by no means admitted that if proper evidence of dis-
crepancy had been produced, this would have invalidated 
the testimonio.

It is stated by Sala,*  that the paper which is always signed 
by the parties and witnesses is the first draft on common paper.

That it ought afterwards to be extended in the book of 
protocols, and should be again signed by them.

That the first paper, when free from blots, &c., is better 
evidence than the protocol, because it is always signed by 
the parties, whereas the protocol is not always signed by them, 
and because the former contains the rubric or seal of the 
officer, while the latter does not.

That the protocol has full faith for which it is intended; 
but in court so much faith is not awarded to it as to the testimonio, 
because it was not established for the purpose, and because it wants 
the rubric or seal which authenticates it, and which every public 
instrument ought to have.

That the testimonio makes full proof except in cases wheie 
the instrumental witnesses dispute it.

By7 a law of Texas all the archives were required to be de-
posited in the General Land Office, whether in possession 
of an empressario, political chief, alcalde, commissary, or com-
missioner. The failure to do this was visited with a heavy

* 4 Sala, 127, 130, 236.
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penalty. Documents so deposited were to remain there, and 
certified copies were made evidence.

In Titus v. Kirnbro*  a testimonio was offered in evidence 
and held to be conclusive, and to be better evidence than 
a certified copy of an original title from the General Land 
Office.

III. The charge was right.
The judge was requested to charge, that unless the jury 

believed that the grantee and Thomas Vega were one and 
the same person, the instrument must be disregarded. The 
instruction was given, with the qualification, that if the jury 
believed that the grantee was known indifferently as T homas 
Vega and Thomas de la Vega, then the presumption is that 
he was the same person, and they would so consider, unless 
satisfied that such was not the fact.

In view of the documentary evidence on which the two 
names were used indifferently, there can be no valid objec-
tion to this charge.

No instruction was asked for as to the effect of the lapse 
of time before the instrument was recorded. If such in-
struction had been asked, it would have been properly re-
fused, as the registration, whenever made, is effective from 
its date.

We need not assert that the testimonio coming from our 
possession would have proved itself. We rest its admission 
in evidence without proof of execution, on the ground that 
the statute of the State made it evidence after it had been re-
corded, and when notice had been given that it was to be used in 
evidence on the trial.^

IV. The writ of error is sued out by McPhaul and all the other 
eight original defendants to correct a judgment rendered against 
them.

There is no judgment such as is described in the writ. 
The only judgment is against McPhaul alone. He alone 
petitioned for the writ. The writ must, therefore, be dis-

8 Texas, 212. j- Harvey v. Hill, 7 Id., 597.
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missed (if amendable in this particular) as to all others than 
McPhaul.

Mr. Justice SWAYNE delivered the opinion of the court.
The action was ejectment. Lapsley was the plaintiff. The 

plaintiffs in error were the original defendants. In the prog-
ress of the cause the plaintiff’ dismissed the action as to all 
of them except N. A. McPhaul, and judgment was rendered 
against him for their costs. He recovered against McPhaul, 
and this writ of error is prosecuted to reverse the judgment.

The writ should have been in the name of McPhaul alone 
as the plaintiff’in error. But as the defect is clearly amend-
able under the third section of the act of June 1st, 1872, it 
is unimportant.

There are numerous assignments of error. Except those 
involving points which we deem material to be considered, 
we shall pass them by without remark.

The affidavit of Mussina was properly stricken from the 
files.

The law of Texas provides as follows: “ Every instru-
ment in writing (properly recorded) shall be admitted as 
evidence without the necessity of proving its execution, provided 
that the party who wishes to give it in evidence shall file the 
same among the papers of the suit three days before the 
trial and give notice to the opposite party of such filing?and 
unless such opposite party, or some other person for him, shall 
within one day after such notice file an affidavit stating that he 
believes such instrument to be forged.”*

The affidavit was filed by Mussina as the attorney of Be 
la Vega. It set forth that the instrument of writing purport-
ing to be a testimonio or second original of a power of at-
torney from Thomas de la Vega, by the name of Thomas 
Vega, to Samuel M. Williams, dated May 5th, 1832, was, as 
affiant verily believed, a forgery. The testimonio was one 
of the plaintiff’s files in the case for the purposes of evi- 

* Section 90, act 18th May, 1846, p. 387, referred to in Hanrick v. Barton, 
16 Wallace, 166.
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dence upon the trial. The object of the affidavit was to 
throw the burden of proof upon the plaintiff.

He had given the proper notice to the defendants on the 
16th of January, 1872. The affidavit was filed, not within 
one day thereafter, as the statute required, but on the 5th 
of February following, while the trial was in progress. De 
la Vega, in whose behalf it was filed, was not a party to 
the record.

It is insisted that the testimonio was improperly admitted 
to record, and that it was not properly admitted in evidence. 
These objections present questions of local law.

The instrument is as follows :
It bears date on the 5th day of May, 1832, and sets forth that 

Thomas Vega, Rafael Aguerre, and José Ma. Aguerre, of 
the city of Leona Vicaria, appeared before Juan Gonzales, 
regidor of that city, and declared that they conceded to 
Samuel May Williams, a resident of the city of Austin, full 
power, “ in order that in the names of the appearers ” he 
might proceed to sell the lands therein described. “And to 
confirm all that may be granted and executed, the appearers 
bind themselves, their persons, and their property present 
and to come.” It concludes, “ Thus have they granted and 
signed it in presence of these witnesses, Antonio Espinosa, 
Rafael de Leon, and Francisco de la Fuentes, Gonzales, 
residents of this city.

“I attest: Juan Gonzales. Thomas Vega, José Ma. 
Aguerre, Rafael Aguerre.”

The following memorandum was affixed :
“ Copy from the original, with which it agrees, the day of 

«s execution ; given on two ‘useful’ pages of paper, of the 
second stamp, conformable to law. All of which I, the un- 
^eisigned judge, officiating with those assisting me accord- 
lng iaw, hereby attest.

“Juan  Gon za le s .
“Witness :

Jos e Nazo  Orti z ,
J- M. Mora l .”
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Affidavits are annexed upon which it was recorded, in 
McClennan County, September 7th, 1856, and again, Sep-
tember 22d, 1858; in Falls County, October 6th, 1859,and 
in Williamson County, October 15th, 1859. The affidavits 
were all sworn to in Texas. Among them are, one proving 
the handwriting of Gonzales and the attesting witnesses— 
Moral and Ortiz—and that, if living, they are residents of 
Saltillo, in the State of Coahuila; one by Gonzales, made 
July 13th, 1857, proving that the testiraonio was executed 
by him at the personal request of the grantors named therein 
and in their presence, and that his signature thereto, and 
those of Moral and Ortiz, are all genuine; that Thomas de 
la Vega executed a certain other power of attorney before 
him to S. M. Williams on the 28th of April, 1832, and that 
“ the said Thomas de la Vega, who executed this testimonio, 
is one and the same person.”

The testimonio here in question being a copy from the 
protocol, or original instrument, made by the officer by 
whom the protocol was executed, was, in the eye of the 
Spanish law and of the law of Texas, “ a second original,” 
and of equal validity and effect with the prior one.*

That Gonzales had authority adequate to the function he 
performed, and that the testimonio was valid, w7as held by 
this court in Spencer v. Lapsley.^

In relation to the recording of the instrument, our atten-
tion has been called to the following statutes of Texas: the 
act of the 20th of December, 1836, sections thirty-five and 
forty; the act of May 10th, 1838; the act of January 19th, 
1839; and the act of May 12th, 1846, sections four, five, 
seven, eight, and nine. A careful examination of these 
statutes has satisfied us that the registration was authorized 
by law. If there could be any doubt upon the subject it is

* 1 Partidas, 222; Owings v. Hull, 9 Peters, 625; Mitchel v. United States, 
lb. 732; Smith v. Townsend, Dallam’s Digest, 570; Herndon v. Casiano, 
Texas, 332.

f 20 Howard, 274.
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removed by the Texas adjudications*  upon the subject, re-
ferred to in the argument of the learned counsel for the 
defendant in error. A certified copy from the office where 
the testimonio was recorded would, therefore, have been 
competent evidence. The original, with the recorder’s in-
dorsement, would, as a consequence, also have been admis-
sible. In such cases, it would be a solecism to receive the 
copy and reject the original.

In this case the plaintiff offered the testimonio in evidence, 
and it was properly received. It would have been admis-
sible without recording. In Martin v. Parker,it was ob-
jected that an act of sale of real estate, not having been 
signed by the instrumental witnesses, was inadmissible with-
out proof of its execution. The court replied: “ We do not 
think the objection well taken. In McKissick v. Colquhoun,\ 
Chief Justice Hemphill said: ‘The signature of a judge or 
alcalde acting in place of a notary, authenticated by two 
assisting witnesses, has all the force and effect of the signa-
ture and seal, or rubric, of a notary.’ ”

The defendant offered to prove by T. I. Walker, a wit-
ness present, that in the year 1868 he went from Austin, 
Texas, to Saltillo, formerly Leona Vicaria, in Coahuila, 
Mexico, and there examined the books of protocols in the 
ofnce of the secretary of the ayuntamiento ; that he found 
in the book of protocols for the years 1832 and 1833, among 
others a protocol of a power of attorney, in the Spanish lan-
guage, of the date of May 5th, 1832, from José Maria Aguerre 
to Samuel M. Williams, giving Williams the power to sell 
tbe land granted by the government to Thomas la Vega and 

afael and José Maria Aguerre, to wit, eleven leagues each ; 
t^at said protocol had to it no signatures but those of Gon-
zales and José Maria Aguerre, and that it had no signatures

Guilbeau ». Mays, 15 Texas, 414; Henderson ». Pilgrim, 22 Id. 476; 
ewest ». Jones, 21 id. 133 ; Paschal ». Perez, 7 Id. 348 ; Edwards ». James, 

lb. 877.
t 26 Texas, 260. ' | 18 Id. 151.
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of witnesses; that in said protocol-book, and of the date of 
April 28th, 1832, he found an original protocol of a power 
of attorney, signed by José Maria de Aguirre, or Aguerre, 
and Thomas de la Vega and Juan Gonzales, with attesting 
witnesses Ortiz and Moral ; that this power was to Samuel 
M. Williams; and that in said book, from the power of 
attorney of the 28th of April, 1832, to the power of the 5th 
of May, 1832, inclusive, there were seven leaves, and no 
visible evidence of any mutilation of the book; that there 
are no protocols of any power of attorney from either Maria 
de Aguirre, or Aguerre, or Thomas de la Vega, to any one, 
in said seven leaves, except the two named above; and that 
the witness had in his bands then in court photographic 
copies of said seven leaves, showing exactly the facts above 
mentioned as to the protocol-book and the said two powers 
of attorney as of record therein.

The plaintiff objected to the admission of the evidence. 
The court sustained the objection and the defendant ex-
cepted.

It has been shown that the testimonio is “ a second orig-
inal,” and of the same effect with the protocol.*  According 
to an eminent Spanish authority it is full proof, unless the 
instrumental witnesses contradict it.f Here neither Vega, 
either of the Aguerres, Gonzales, Moral, nor Ortiz was pro-
duced ; nor was their absence accounted for. The bill of 
exceptions states that the witness had the photographic 
copies in his hands in court—not that they were offered in 
evidence. But perhaps it is only fair to construe the bill of 
exceptions so as to give it that effect. Conceding this, the 
only testimony offered was that of Walker, and the two pho-
tographic copies. It does not appear to have been suggested 
that this was to be followed by any further testimony. The 
copies had been in the possession of Walker more than three 
years ; yet it is not shown that the plaintiff had any notice

* Mitchel v. United States, 9 Peters, 732; Herndon ®. Casiano, 7 Texas, 
332.

f 4 Sala, 127, 130, 136.
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of them until they were suddenly produced by the witness 
in the midst of the trial. It is also significant that the agent 
who went on the visit of exploration to Saltillo did not claim 
to have discovered anything whatever adverse to the testi- 
monio, except the state of the protocol as it appeared of 
record. Nor did the defendant, enlightened as he must 
have been by Walker, invoke the testimony of the keeper 
of the archives, or of any other person residing in the locality 
where they were kept. The plaintiff’s petition was filed in 
1863. Walker’s discovery was made in 1868. The trial was 
in 1872. There was time between the two periods last men-
tioned to procure ample testimony from Saltillo and else-
where touching the fraud and forgery charged, if they were 
believed to exist. The defendant was silent. The record 
is a blank as to any such testimony given, offered, or sug-
gested, except the isolated circumstances offered to be proved 
by Walker and the two photographic copies. These are 
pregnant facts. Copies of the photographs are not given in 
the bill of exceptions ; nor are the contents of the power to 
Williams, of the 28th of April, given in whole or part. That 
is stated to have had upon it the names of José Maria 
Aguerre and Thomas de la Vega as grantors, and of Gon-
zales with those of Moral and Ortiz as assisting witnesses. 
It is possible that the testimonio may, by the mistake of the 
copyist, have the date of the latter instead of the earlier in-
strument, or that if the fuller and better evidence, which 
the defendant was bound to give, had been produced, the 
apparent discrepancies between the two documents in ques-
tion might have been explained in a manner consistent with 
the integrity of all concerned and the validity of the testi- 
monio. It should at least have been shown by some one 
officially connected with the office, that the book seen by 

o® witness was the book, and the only book there wherein 
e instrument could have been properly recorded, and that 

t ere was no such protocol anywhere in that book, or else-
where in the office. It is also possible it was known in the 
office that the missing signatures had been removed by some 
dishonest hand.
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The testimony proposed to be elicited from Walker fell 
far short of the requisite standard. A party is not permitted 
to give secondary evidence where it presupposes better evi-
dence within his reach, which he fails to produce. In Ren-
ner v. Bank of Columbia*  this court, speaking of such evi-
dence, said: “ Every case must depend in a great measure 
upon its own circumstances. The rule of evidence must be 
so applied as to promote the ends of justice, and guard 
against fraud and imposition.”

It appears incidentally by the record that there has been 
a great amount of litigation, extending through a long pe-
riod of time, touching the lands to which this testimonio 
relates. The protocol and testimonio bear date more than 
forty years ago.

The record does not show that during this long period 
either of the Aguerres ever questioned the validity of the 
latter, or that La Vega ever assailed it by his own sworn 
testimony.

Large and diversified interests must have grown up on 
the faith in its genuineness. In this case the attack upon 
the instrument is not made by either of the grantors, but 
vicariously by the defendant, who claimed under a distinct 
and hostile title which he wholly failed to establish.

Under all the circumstances, we think the testimony of 
Walker was properly excluded.

In our judgment the court was correct as to the instruc-
tions given and those refused, to which the exceptions touch-
ing that subject relate.

We direct, sua sponte, the*  writ of error to be amended by 
striking from it the names of all the plaintiffs except Mc- 
Phaul; and the judgment of the Circuit Court is

Affi rmed .

* 9 Wheaton, 581.
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1. Where an individual contracted with a city corporation to pave its
streets, and the corporation afterwards, by way of assisting him with 
funds, issued to him its bonds, having several" years to run (and then 
worth in the market but fifty cents on the dollar), with the understand-
ing that the bonds might be sold for what they would bring, and that 
other bonds might be afterwards bought by the contractor, so that the 
city might have its bonds again when they matured, and the contractor 
sold the bonds: Held, on a suit between the parties for a settlement 
under the original contract for paving, that the contractor could dis-
charge himself from his obligation to return the bonds to the city by 
charging himself with and paying their market value at the time of 
accounting in the suit; and that he was not obliged to return the bonds 
in specie before he could compel the city to pay him for his work. Held, 
further, that the fact that the city was pecuniarily embarrassed, and 
had no money with which it could go into the market and buy the 
bonds, did not alter the case.

2. Before a court will sanction the exaction of hard conditions made by a
city with its contractors, who have been reduced to necessities by the 
omission of the city itself to keep with strictness its promises to them, 
it will be careful to know that every stipulation on the part of the city, 
under any new agreement, has been fully performed by it. Hence, 
where a city agreed to issue a certain amount of bonds to a contractor 
who was embarrassed in carrying on his contract with it, the embarrass-
ment being produced in part through the city’s own non-payment to the 
contractor of what it owed him, the contractor agreeing on his part in 
the new agreement, to release the city from certain obligations under 
which by the original contract it was bound: Held, that the city, not 
having carried out its new agreement completely, could not avail itself 
of the release; that what was done was not an accord and satisfaction, 
but an executory agreement for a release, upon the performance of cer-
tain conditions, which, not having been performed, left the release with-
out obligatory force.

Under the laws of Tennessee and its own charter, the city of Memphis, in 
the State just named, had full power to make contracts for paving the 
city, and to bind itself to pay for the work either in cash or in the bonds 
of the city, or in both. Moreover, the city was liable on such contracts 
to a suit by the contractor. If the city has guaranteed payment for the 
paving, in case others (as the owners of property along the street) did 
not pay, and the highest court of the State decides that such owners can-
not constitutionally be charged with the cost, and be compelled to pay, 
the city cannot allege the illegality of the contemplated mode of the 
contractor’s getting payment as a defence to a claim on it for payment, 

ower given to the city, to assess the expense of paving upon the ad- 
VOL. XX. 19
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joining owner, does not impair tbe power of the city, itself, to do the 
work. It is permissive merely.

4. Where a city expressly contracts to pay for paving a street, a subsequent
modification of the details of the contract and in which provision is made 
for the assessment and collection of certain portions of the expense, which 
mode of collection was subsequently declared by the courts to be illegal, 
will not be held to be an abandonment or waiver of the original agree-
ment of the city to pay for the paving.

5. Where a city contracts with persons to do work for it, agreeing to pay
them in bonds, having some years to run, and with interest warrants or 
coupons attached, “principal and interest guaranteed and provided for by 
a sinking fund set asi.de for that purpose” and the contractor takes the 
bonds, but the city does not provide any sinking fund for the payment 
of either principal or interest, the contractor to do the work cannot, in 
a suit against the city to recover what it owes him, adduce evidence of 
bankers and stockdealers to show what damage, in their judgment, he 
has suffered by the city’s violation of its contract in providing the sink-
ing fund; the witnesses making the value of the sinking fund depend 
upon the conditions—1st, that it should be actually collected; 2d, that 
it should be placed in the hands of trustees; and 3d, that the trustees 
should be persons of integrity—conditions which made no part of the 
city’s contract in the matter. There is no legal standard by which 
damages founded on such a claim can be fixed. They are speculative. 
There can be no standard market value of that which never existed.

6. A reception of bonds without this guaranty being fulfilled, and negotiating
them as valid debts of the city, waives the claim for the guaranty. The 
claim for damages for not providing a guaranty (if any exist) belongs 
to the holders of the bonds and not to the contractor.

7. When the ordinances of a city, which has a “ city attorney ” as one of its
officers, require that such attorney prosecute all suits to which the city 
may be a party, or in which it may be interested, persons who enter 
into a contract with the city under ordinances and on advertisements 
made pursuant to them, and on bids put in to pave its streets, with a 
provision in the contract that the accounts for the paving shall be made 
out by the city engineer, and delivered to the contractors for collection, 
and if not paid within ten days after the payment becomes due, “shal 
be placed in the hands of the city attorney for collection, under the city 
charter,” cannot, even though those accounts are numerous and t e 
collection of them onerous and expensive, employ other attorneys, and 
charge to the city what they pay to the additional attorneys for their 
professional services. A contract made under such circumstances can 
not be modified like an ordinary contract made by the city. Itmu8^ 6 
performed according to its terms.

8. The fact that the mayor and city attorney urged the contractors to ma e
great efforts in the collections, and advised them to retain counse 
looking up titles and to aid in bringing suits, does not alter the cas 
there being no evidence that the city legislature, or any commi



Oct. 1873.] City  of  Memphi s v . Brow n . 291

Statement of the case.

which was the agent of the city in making the contract, advised or 
assented to any change in its terms.

9. Where, under large contracts for paving a city, the city and the con-
tractors to do the work having become embarrassed, have resorted to 
various rather irregular devices to raise money and carry on the work, 
the city issuing its bonds, and the contractors selling them at half their 
nominal value, and things between the parties have got into a confused 
and complicated state, and a suit at law has been instituted, and a bill 
and cross-bill in chancery filed, a court may, not improperly (even be-
fore the case is ready for a decree, and without having settled the rights 
of the parties), refer the case to a master for an account of labor done 
and materials furnished, and the value thereof, and to find how many 
bonds the city has issued to the contractors, and whether such bonds 
had a value, and when they matured, and how much the city owed the 
contractors when the suit was brought, and—the parties consenting that 
the action at law be consolidated with the suits in equity—to hear and 
report to the court the proofs and his conclusions upon various matters 
deemed pertinent by the court, and specified by it, including as a final 
one, that he state an account between the parties, embracing therein all 
the matters in the cause of the bill and cross-bill, and showing in the 
result the aggregate of debt of the debtor party to the other. And if 
the parties do not except to such order, but appear under it before the 
master and take, both of them, testimony upon the subjects of reference, 
for as long a term as they desire, and then, announcing that they do not 
■desire to take further evidence, submit the matters of reference for the 
determination of the master (taking no exception before him), it is no 
ground of error (the Circuit Court having passed upon his report, and 
with some modifications confirmed it), that before the cause was ready 
for a decree, and without settling the rights of the parties, the court re-
ferred it to the master for an account, and that the master took and 
stated an account in accordance with the terms of the order.

Appea l  from the Circuit Court for the Western District 
°i Tennessee; the case, as appeared from a master’s report, 
and otherwise, having been thus :

By a general incorporation act of the State of Tennessee, 
all cities of the State have full power to provide for the pav-
ing of streets, alleys, and sidewalks.*

The charter of the city of Memphis, in the State just 
named, enacts that “the board of mayor and aidermen shall 
^ave power to improve, preserve, and keep in good repair

* 1 Thompson & Stigers’s Statutes, 1871, § 1359.
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the streets, sidewalks, public landings and squares of the 
city.”*

It enacts also,f that the city may require lot-owners to im-
prove the streets fronting their lots, and that “ should any 
owner fail to comply with any ordinance requiring him to 
repair, grade, and pave the same, the mayor and board of 
aidermen may contract with some suitable person for re-
pairing, grading, and paving the same, and pay therefor,” 
and collect the amount from the lot-owner.

It enacts also that the city may issue its bonds “for the 
construction and pavement of the principal streets of the 
cityand an act amendatory of the charter authorizes the 
issue of bonds “for any public improvement.” Nothing 
was said as to the rates at which it might sell these bonds.

The ordinances of the city require that “ the city attorney” 
should prosecute all suits to which the city might be a party, 
or in which it might be interested.

These provisions of law and this ordinance being in force, 
the city of Memphis, in the year 1866, being desirous to 
have certain of its streets paved with what is known as the 
Nicholson pavement, passed an ordinance directing the 
mayor to advertise for twenty days for paving the whole or 
parts of them according to the plans and specifications of 
the engineer’s office, and further authorized the mayor and 
the finance committee to make and enter into contract or 
contracts with the lowest responsible bidder, as to payments 
and time of completion, with such restrictions as they might 
think best.

The ordinance went on :
“ The city civil engineer shall forthwith proceed to make a 

plat of said streets and a plat of the lots bounding and abutting 
the same; and shall by actual measurement ascertain the num 
ber of. feet front on each lot bounding and abutting the sai 
streets j and shall mark upon his plat the names of the owners 
of such lot and the number of feet belonging to each. . • •

* Act February, 1859, Bridges’s Digest, 112 and 208. f lb. 120-
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shall also prepare and lay before the board of mayor and aider-
men at their first meeting after a contract shall have been made 
by them for the grading, constructing, and paving of the street, 
upon which such lots front, an estimate of the entire cost of said 
improvement under the contract aforesaid, as shall be opposite 
the respective lot or lots, and shall mark upon said lot the 
amount thereof; and such amounts are hereby declared to be a 
special tax upon such lots respectively, and a debt due by the 
owners thereof in such instalments as the board of mayor and 
aidermen may determine; and he shall make out and deliver to 
the attorney for the city a list of the owners and the amounts 
due respectively, with the number of the lot and time of pay-
ment, and the attorney shall proceed to collect the same, and in 
case the owner shall fail to pay on demand, to enforce the lien 
against the lots given by the charter of the city.”

The advertisements and surveys directed were made, and 
bids put in by different parties. Among the bids were one 
by Taylor, McBean & Co., and another by Forest, Mitchell 
& Co. These two bids were accepted.

Accordingly, on the 11th of March, 1867, the city entered 
into a contract with Taylor, McBean & Co. for the paving, 
in sections, certain streets. The contract said:

“Upon the completion of each section, the contractors shall 
receive from the owner or owners of lots fronting upon said 
section one-half of the price of the same in cash, the remaining 
half to be paid by tBe said owner or owners in thirty, sixty, and 
ninety days, they giving their notes for the same, with the lien 

xed by the city charter retained in said notes.
“The accounts for said pavement will be made out upon the 

completion of each section, by the city engineer, against the 
property owner or owners and delivered to the contractors for 
co lection, and if not paid according to the terms above speci- 
ea» within ten days after said payment becomes due, said 

accounts shall be placed in the hands of the city attorney for 
collection under the cuy charter.

The city of Memphis will and does hereby guarantee to the con- 
ractors the payment of said accounts, as so assessed against the 

pioperty owner or owners for the pavement.”
bis contract was called “ the cash contract.”
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On the 16th of July, 1867, the city entered into another 
contract, this one being with Forest, Mitchell & Co., for 
paving, in like sections, certain other streets. This contract 
said:

u Upon the completion of each section the contractor shall re-
ceive from the city the whole amount due under the conditions 
of this contract for said section; the same to be paid in Mem-
phis city paving bonds, payable in five, ten, and fifteen years, in 
equal proportions, with six per cent, coupons attached, payable 
semi-annually. Principal and interest guaranteed and provided 
for by a sinking fund set aside for that purpose. Bonds to be 
taken at par.”

This contract was called “ the bond contract.”
As the reader will observe, there was no provision in this 

contract for assessment, nor any reference to property own-
ers, or guarantee of payment. The contract was, however, 
subsequently modified as to the amount to be paid for cer-
tain portions of the work and as to the form of payment, 
with a provision for assessment and collection of certain por-
tions thereof, as had been made in the cash contract.

Both of the contracting firms above named were unable 
to perform what they had contracted to do, and with their 
consent and that of the city, a new firm, that of Brown & 
Co., was substituted in their places; succeeding to their ob-
ligations and to their rights. Brown & Co. paved the streets 
according to the contract.

The property-holders of the streets paved did not pay for 
the paving opposite to their respective lots; and this failure 
of theirs producing embarrassment on the part of Brown® 
Co., these last sought relief by an application to the city. 
To give this relief the city, in August, 1868, lent to Brown 
& Co. its bonds to the nominal amount of $99,000.. The 
bonds were worth at the time not more than fifty cents on 
the dollar, and they were lent with the understanding tha 
they might be sold for what they would b’ mg, and that 
other bonds might be bought to replace them when they 
should mature. Early in November, 1868, another applica- 
tion of the same character was made for $175,000 of t e
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city bonds; and a resolution was passed on the 18th, by the 
city councils, and an agreement signed on the 20th of No-
vember by the city of the iirst part and Brown & Co. of the 
second. The agreement recited : .

“That, whereas the party of the first part, in session on the 
18th day of November, 1868, did pass the following resolution, to 
wit:

“1 Resolved, That the city will loan Messrs. Brown & Co., the con-
tractors of the Nicholson pavement, one hundred and seventy-five thirty- 
year $1000 pavement bonds for eighteen months, upon condition that said 
contractors will place in the hands of the city attorney paving bills against 
the property holders to the amount of the face value of said bonds; and 
upon the further consideration that said contractors WILL release the city from 
all liabilities upon said paving contract, unless it should be decided by the courts 
of last resort that the property holders are not liable for said pavement. The 
interest upon said bonds shall be paid by the said Brown & Co., and at the 
end of said eighteen months said bonds shall be returned to the city, prin-
cipal and interest, unless said interest has been previously paid:’

“ Which said resolution embraces all the conditions of said loan, 
and is accepted by the parties of the second part.”

The instrument then proceeded :
“It is further agreed by said parties that the city will furnish 

said bonds as rapidly as they can be executed, and that as said 
bonds are delivered to the said Brown & Co., the said Brown & 
Co. will deliver to the city attorney the collaterals to secure the 
same. This agreement is in no wise to affect or modify the 
terms and obligations of the original contracts for paving the 
streets of Memphis with the Nicholson pavement, as now exist-
ing between the parties, or the owners of the lots abutting on 
the streets, except when said contracts are changed and modified by 
the above resolution of the board of mayor and aidermen and this 
agreement.”

The city did not comply with this contract. The master 
thus set forth the facts :

“ Brown & Co. received, with much delay in their issue, $140,000 
in city bonds. The remainder of the loan ($35,000) was wil- 
nily withheld by the then acting representatives of the city, 
a°d applied to payment of interest on the general funded debt 
of the city, the city getting about fifty cents on the dollar for 



296 City  of  Memph is  v . Brown . [Sap. Ct.

Statement of the case.

the bonds thus withheld. The mayor had given to Brown & 
Co. a letter (called by the city an acceptance, but which does 
not possess a single quality of a commercial acceptance), stat-
ing that Brown & Co. should be entitled to receive $35,000 of 
Memphis city bonds so soon as they could be signed and ready 
for delivery. But they were never signed, or if signed, never 
delivered, and in that particular the city did not comply with 
the stipulations whereby it received an agreement for release 
from its guaranty of the cash payments by property holders. 
The greatest and apparently most inexcusable neglect and delay 
were exhibited by the city government in the delivery of the 
bonds promised to Brown & Co. under their loan contracts.”

The following was the form of one of the papers termed 
acceptances:

“ Memph is , August 27th, 1868.
“Messrs . Brow n  & Co.: As soon as it is possible forme to 

sign them I will issue to you, or your order, ten $1000 bonds of 
the city of Memphis, the same being a part of the number you 
are entitled to by a recent order of the board. You may use 
this in any negotiation necessary to accomplish your purpose, 
and the bonds can be delivered to your order on return of this 
letter.

“W. Leftw ich ,
Mayor.”

Brown & Co. and the city not being able to arrange mat-
ters between them, Brown & Co., in 1869, brought a suit at 
law to recover from the city $600,000, which the firm asserted 
the city now owed it upon the1 two contracts for paving. 
The city set up the agreement of November 20th, 1868, as 
an accord and satisfaction, and full performance was averred.

At a subsequent date, to wit, in November, 1870, the city 
filed a bill in equity against Brown & Co., alleging various 
matters of equitable defence, and asking that the firm b.e 
restrained from proceeding in a suit at law. To this bill 
Brown & Co. made answer, and also filed a cross-bill against 
the city.

In November, 1870, all proceedings in the suit at law 
were ordered to be stayed, to the end that the matters in 
controversy be determined in the equity suit; and in tha
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same month, Brown & Co. moved for an order of reference, 
upon the following notice:

“Come, Brown & Co., by solicitors, and move the court in 
this cause to order an interlocutory decree of reference to the 
clerk of this court, as master, to find and report to the court, 
at a future day in this term, or so soon as practicable, of and 
concerning the following matters :

“1. That he state an account of all the labor done, and mate-
rials furnished, and the value thereof, at the agreed prices under 
all the contracts set out and referred to in the bill and cross-bill 
herein, distinguishing the value of that paving done opposite 
the lots of private owners from the remainder, and also of all 
payments made on account of----- -, distinguishing the payments
as above in the paving; and also finding how such payments 
were made, and under what agreement, if any.

“2. That he find how many bonds the city of Memphis loaned 
Brown & Co.; and whether such bonds had a market value, and 
what that value was at the date of the loans; also, at the date 
of the maturity of the loans; also, at the bringing of this suit; 
also, how much, if any, the city of Memphis was indebted to 
Brown & Co. at the date of such loans.

“3. That he find and report how many of the city’s bonds 
were delivered under the contracts dated July 16th and No-
vember 13th, 1867, in payment, as therein provided; and also 
the value of such bonds when delivered; and the average value 
of such bonds in this market and New York, since delivery, to 
the bringing of this action; also, the value, at such times, in 
Memphis and New York, of such bonds having the payment of 
the principal and interest secured by a sinking fund set aside 
for that purpose.

“4. That he find and report whether any, and if so how much 
work was done by such contractors for the city, additional to 
that provided.”

In April following, no exception being filed, this motion 
Was 8ranted, and an order entered reciting that the action 
at law involving an accounting and adjudication of questions 
fusing thereon was by consent joined with the present ac- 
hon, and the cause being at issue and coming on for hear- 
lngj it was ordered that it be referred to Mr. Mitchell as 
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master in chancery to take proof, hear, and report to the 
court the proof, and his conclusions upon twenty-seven items 
specified, of which the final was, “ that he state an account 
between the plaintiff and defendant, embracing therein all 
the matters in the cause of the bill and cross-bill herein, and 
showing in the result the aggregate balance of debt of the 
debtor party to the other.”

Under this order the master entered upon his office, and 
evidence was taken before him by the parties.

As already said, the owners of lots along the streets 
paved, did not in the majority of instances pay the special 
charges assessed for the paving against the lots. Brown 
& Co. accordingly put the claims (which the city ordinance 
had made liens against the lots) into the hands of the attor-
ney of the city. But in addition to this, other attorneys 
were employed to assist him in enforcing these special as-
sessments or liens for paving, and as appeared, Messrs. 
Humes and Poston, lawyers of Memphis, were paid for 
prosecuting between four and five hundred suits through the 
courts, $10,000, and other attorneys for collecting them 
without the judicial process, $25,000.

It did not appear that this employment of special counsel 
was authorized by the city councils, or by any committee in-
trusted by them with the collection of the liens, though the 
evidence tended to show that the mayor of the city and the 
city attorney knew and approved of what was done.

Mr. Waddel, one of the attorneys at law, employed by 
Brown & Co. to collect the special assessments, testified:

“ to specific directions given by the mayor, city attorney, or other 
officers of the corporation, I do not know that I ever heard of any, 
but I do know that the mayor and city attorney were apprised 
of the extraordinary efforts we were making to effect collec-
tions without suits, and approved the same, and urged us to 
make all possible. In several visits which I made to the mayor, 
he generally expressed his anxiety for us to effect collection 
in the manner we were pursuing, his idea being to get as 
as possible without suit. My recollection is that the cityattor 
ney advised the same course.”
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Brown, himself, testified:
« Both the mayor and city attorney requested that every effort 

should be made to collect bills without suit by turns and trades, 
exchanges and discounts, and putting a large collection force at 
work, and making every effort to work as many of the bills into 
the paving of the streets as possible. Their advice and direc-
tion was followed. After it became evident it was necessary to 
sue, the city authorities advised suits to be brought, and to em-
ploy counsel to aid the city attorney in the examination of titles, 
drafting papers, and the work of suing. The city attorney took 
us to the office of Humes and Poston, saying that the city busi-
ness outside of this was so large that it would be impossible for 
him to bring these suits; that he must have assistance, and pre-
ferred them. The mayor said substantially the same thing, and 
under their direction I retained Humes and Poston, who brought 
about four hundred suits.”

The testimony of one Ballard, a sub-contractor, and who 
was with Brown in his interview with the mayor and city 
attorney, showed exactly the same facts; and that of the 
city engineer was to about the like effect.

The city attorney, as the evidence showed, did little in 
the matter, except show himself in court when the cases 
were tried, and assist more or less with general counsels.

The “ bond contract,” as it was called, bound the con-
tractors, as the reader will remember, to take the bonds “ at 
par,” and on the other hand, the city engaged that the prin-
cipal and interest of the bonds should be “ guaranteed and 
provided for by a sinking fund set aside for that purpose.”

No sinking fund was ever set aside for the purpose of pay-
ing either principal or interest of the bonds. The interest 
was not paid; and the bonds would bring in the market 
only about fifty cents on the dollar. Brown & Co. adduced 
four bankers or stockdealers in Memphis, to testify what 
the same bonds would have been worth, had the city kept its 
contract in this particular, and had the bonds, principal and 
interest, been “guaranteed and provided for by a sinking 
fund set apart for that purpose.”

One of them, Mr. Elder, testified that the market value
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in Memphis of bonds and stocks was governed by the New 
York market; that the range of value of Memphis city 
thirty-year six per cent, bonds, in Memphis, from the 1st 
day of January, 1868, to 1st January, 1871, had been from 
forty-six to fifty-two cents on the dollar; that personally he 
knew nothing of the New York price, but that the price in 
Memphis would be regulated by the price there; that the 
value of the bonds had been depressed by the failure to pay 
the interest; that his opinion was, that if a sinking fund 
had been actually provided, and placed in the hands of a 
trustee, the market value, in Memphis and in New York— 
between the dates just named, of Memphis city short bonds, 
running five, ten, and fifteen years in equal proportions, with 
six per cent, coupons attached, payable semi-annually, prin-
cipal and interest guaranteed, and provided for by a sinking 
fund set aside for that purpose—would have been from eighty- 
five to ninety cents on the dollar.

Another witness, Mr. Murphy, president of the Memphis 
Bank, testified that in his “ opinion” had the city guaranteed 
and provided for the payment of the bonds, principal and 
interest, by a sinking fund set aside for that purpose—“had 
such fund been actually collected and placed in the hands of trus-
tees of known integrity, and had that fact been generally known 
by the community, in Memphis and in the Eastern cities— 
such bonds would be readily sold from eighty to ninety cents 
on the dollar.”

Mr. Barrett, “dealer in stocks and securities,” gave the 
same estimates. Mr. Tobey, a banker, one slightly higher, 
eighty-five to ninety cents on the dollar.

On the 6th of June, 1871, the counsel of the respective 
parties having announced that they had no further evidence 
to present, submitted to the master’s determination the mat-
ters which had been referred to him. The master having 
considered the cases, thus reported:

1. He charged Brown & Co. with the market value, say 
fifty cents on the dollar, of all the bonds that the city had 
lent them and which they had sold with a purpose to replace 
them before maturity.
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2. He held that the city not having furnished to Brown 
& Co. the full $175,000 of bonds, as it had contracted by its 
contract of June 20th, 1868, to do, the city was not released 
by the said contractors from all liabilities on the contract, 
even though the courts of last resort had not decided that 
the property-owners were not liable for the pavement put 
before their lots.

3. He held that under its charter, the laws of Tennessee 
and the city ordinances, the city had a right to bind itself 
by guaranty to the payment of the cash contracts, and had 
done so.

4. He held, that the modifications of the bond contract 
bound the city.

5. He held that the city was liable to Brown & 
Co. for all damage suffered by failure of the city to 
guarantee and provide for the payment of paving 
bonds as stipulated; the master herein estimating, that 
had the sinking fund been provided, the bonds would
have been worth eighty-jive cents on the dollar, . . $115,216

6. He held that it was bound to pay, as the
reasonable value of the services of attorneys em-
ployed to prosecute special assessments, by re-
quest of the city,......................................... ' . . 10,000

7. And bound to pay further the value of ser-
vices in the collection of special assessments or 
paving bills, without process of law, by request of
the <%,............................................................. 25,000

$150,216

The master, accordingly, including the last three items, 
amounting to $150,216, as proper charges against the city, 
°mid as due to Brown & Co., on the assumption already 

stated, the sum of $496,352.
Upon the report and the evidence on which the master 

'ad acted, coming to the Circuit Court, that court fixed 
at would have been the value of the bonds had a sinking 

und been provided, at seventy-eight cents on the dollar; and, 
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Allowed in the place of the sum allowed by the 
master, that is to say, . . . . . $115,216

The reduced sum of ..... 89,808

A difference of................................................ $25,408

And confirming., essentially, the rest of the report, decreed 
in favor of Brown & Co. for $488,993.

From this decree the city of Memphis took this appeal, 
alleging that the court below had erred :

1st. (This being in the substance of three different assign-
ments) in decreeing that Brown & Co. could discharge them-
selves from their obligation to return the bonds lent to them 
by paying their market value; and that the court ought to 
have decreed that they return the bonds and coupons, or 
else pay the city their “face value;” that the same error 
existed in regard to the bonds overpaid them on the bond 
contracts, and also in relation to the bonds paid to them on 
the cash contracts.

2d. In decreeing that Brown & Co. could maintain a suit 
on the paving contracts before any court of last resort had 
decided that the property-holders were not liable to pay for 
the same; the resolution and contract of November 26th, 
1868, having released the city from all liability upon that 
contract, unless such court did so decide.

[N. B. Although no court of last resort had made' such a 
decision when the case was before the master, it appeared 
that afterwards, and before the case got here, the Supreme 
Court of Tennessee, in the case of Taylor v. Hart, did so de-
cide.]

3d. In decreeing the city liable for the payment of the 
cash contracts, by reason of their guaranty, or for any other 
reason, for paving laid in front of private property; that 
the decree should have been that the property-owners were 
liable therefor, and that the city was not.

4th. In holding the city liable for the paving under the 
bond contracts, as, after the modifications agreed upon, the 
contracts contained no agreement by the city to pay or to 
guarantee.
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5th. In holding that the city was chargeable with $89,808 
or other sum, as damages suffered by Brown & Co., for its 
failure to guarantee and provide for the payment of the 
bonds by a sinking fund.

6th. In allowing the $10,000 and the $25,000 as fees to 
counsel employed to assist the official attorney of the city.

7th. (This being assigned as an error arising upon the 
entire record): That the court below, before the cause was 
ready for decree, and without settling the rights of the par-
ties, referred it to a master for an account, and that the 
master took and stated the account under his own view of 
the law and the facts, and virtually decided the entire case, 
instead of the court.

Messrs. J. M. Carlisle and J. D. McPherson, with whom was 
Mr. W. M. Randolph, for the appellants.

Mr. P. Phillips, with whom was Mr. S. Sibley, contra.

Mr. Justice HUNT, having stated the general nature of 
the case, delivered the opinion of the court.

I. The first three assignments of error are based upon a 
single idea, to wit, that there was error in decreeing that 
Brown & Co. could discharge themselves from their obliga-
tion to return the bonds loaned to them by paying their 
market value; that the same error existed in regard to the 
bonds overpaid them on the bond contracts, and also in re-
lation to the bonds paid to them on the cash contracts.

As to each class it is insisted that the bonds in specie 
should have been returned or their nominal face value 
allowed to the city. The loan was of 240 bonds of $1000 
®ach. At the time of making the loan there was due to 

rown & Co. on the paving contracts several hundred thou-
sand dollars. This indebtedness the city did not wish to 
Pay, or was unable to pay. To meet the emergency the city 
°aned its bonds to Brown & Co., to be returned in eighteen 
months with interest.

^he argument is that by their contract Brown & Co.
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agreed to return the bonds to the city, and that a specific 
performance of this agreement is necessary to do justice to 
the city.

Conceding the power of the court to compel the specific 
performance of a contract relating to personal property, this 
does not appear to be a*case  justifying its exercise. Specific 
performance is never decreed where the party can be other-
wise fully compensated.*

If Brown & Co. have received bonds of the city, which 
they are bound to return, and do not return, what damage 
does the city suffer? The face of the bonds and interest, it 
is said, as if they run to maturity, the city will then be liable 
for the payment of the whole amount. Not so. We are not 
to inquire what may be thé damage to the city eighteen 
years hence, but what it suffers at the present time by the 
default of Brown & Co. If Brown & Co. should now be 
decreed to pay the face of the bonds, instead of an indem-
nity, the city would make an actual profit. Suppose the 
amount of bonds in question to be $200,000. With the sum 
of $100,000 the city could now purchase the whole amount 
of bonds supposed to be in issue, and retain as a premium 
or profit the remaining $100,000. In bis brief the appel-
lant’s counsel says that it is not material that the very bonds 
loaned shall be returned, so that an equal amount, with cor-
responding coupons, are returned. That this equal amount 
may now be purchased by the city at fifty cents on the dollar 
would seem to be conclusive, that when Brown & Co. are 
charged with the bonds at fifty cents on the dollar, and the 
city is credited with that sura, that the damage of the city 
for the item in question is properly assessed.

But it is said that the city has not the money at command 
to buy these bonds; that it cannot thus indemnify itself, and, 
therefore, its loss is the face of the bonds. This considera-
tion can have no legitimate influence. A rule of law is based 
upon principle, upon sound considerations of justice and 
public policy, and usually as manifested by the precedents

* Story’s Equity, $$ 714 to 730.
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and authorities. It is the same for all classes and condi-
tions. None are so high as to be above its claims, none so 
low as to be beneath its protection. It will be a sad era in 
the history of any country when the application of a rule of 
law shall depend upon the wealth or the poverty of a party 
to a suit; upon his wealth, which would thus enable him to 
increase that wealth, or his poverty, which would be thereby 
aggravated.

No court and no government can protect against the mis-
fortunes of poverty. The unfortunate mortgagor who sees 
his farm sold by his rigid creditor for half its value, for the 
want of money to redeem it, receives our sympathy, but the 
rules of law cannot be altered or suspended to aid him. So, 
in the case before us, the law is the same, whether the city 
of Memphis is in funds or whether it has no funds. The 
value of its bonds in the market is fifty cents on the dol-
lar. With that amount of money it can now place in its 
treasury the bonds which Brown & Co. fail to return. It 
is difficult to see that the damage sustained can be beyond 
that amount.

Whether the city had the legal right to loan its bonds does 
not seem to be a practical question. It did loan them, and 
the contractors received them. If not a loan, the transac-
tion was a gift, which will not be pretended; or it was a 
loan of so much money as was realized by their sale. The 
defence of usury is not set up in the pleadings, or appar-
ently claimed on the trial, and it cannot now be urged. We 
assume the issue of the bonds to have been a legal transac-
tion, and think the rule of damages for their non-return was 
properly fixed by the master.

In Dana v. Fiedler,*  the court say : “ Complete indemnity 
requires that the vendee shall receive that sum which, with 
the price he had agreed to pay, would enable him to buy the 
article which the vendor had failed to deliver.”

In Griffith v. Barden,being a suit for the conversion of 
a ^ate bond, the court say: “Another rule, equally well

* 2 Kernan, 48. f,35 Iowa, 138.
V°l. xx. 20
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grounded and more frequently applied, is that the damages 
ought to be such as will compensate the party for his loss. 
In this case the plaintiff has lost his bond. Another like 
bond of precisely equal value to the plaintiff can be pur-
chased in the market for the amount of the verdict in this 
case, the market value. Hence the verdict compensates 
him for his loss, and is the precise measure of damages.”

These are the general rules upon the subject, and that 
they control the question in the case before us, sufficiently 
appears from numerous authorities.*

II. It is insisted, secondly, by the appellants that Brown 
& Co. cannot maintain a suit on the paving contracts, for 
the reason that by the resolution and contract of November 
20th, 1868, Brown & Co. released the city from all liabili-
ties upon the paving contract, unless it should be decided 
by the courts of last resort that the property-holders are not 
liable to pay for the same.

[This resolution, and the contract of November 20th re-
citing it, are set forth, supra, p. 295.—Rep .]

In deciding upon the effect of this contract the situation 
and condition of the parties are to be considered. Brown 
& Co., the contractors, had embarked in an enterprise in-
volving the expenditure of nearly a million of dollars. The 
property-owners refused to pay the assessments made upon 
them. The city was not able or was not willing to meet its 
guaranty of payment, and was indebted to the contractors 
in the amount of several hundred thousand dollars. The 
contractors must have relief or go to the wall, as their pre-
decessors had done. They applied to the city for that re-
lief, and instead of making payments, the city undertook to 
make a loan of its bonds. It imposed harsh and severe con-
ditions which- nothing except the financial desperation o 
the contractors could justify them in accepting. Their c aim 
against the city for the amount of work done was valid, an

* Griffith v. Burden, 85 Iowa, 138; Wheeler tn Newbould, 5 Duer, ! 
Brown v. Ward, 3 Id. 660; Brightman v. Reeves, Executor, 21 Texas, > 
Tracy v. Talmage, 14 New York, 162-191.
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the amount was then payable. There was no good reason 
why they should delay a call for its present payment, especi-
ally none for its delay until the last possible chance of litiga-
tion in the State courts was exhausted. There was no good 
reason why the large sum due from the city should be thus 
indefinitely suspended in consideration of a loan of bonds 
to the nominal amount of $175,000, but which were worth 
some $80,000 only, about one-fourth of the amount actually 
owing to the contractors.

It is not necessary to decide whether this presented a case 
of moral duress, which in equity avoids the contract, or 
whether a contract can, under any circumstances, be so 
avoided. It is sufficient to say that it is a hard and oppres-
sive contract, that if the pound of flesh is exacted the party 
must take care that he violates no law of the State in ob-
taining it. Before the court will sanction the exaction of 
conditions so harsh and oppressive it will be careful to know 
that every stipulation on the part of the creditor has been 
fully performed.

As the consideration for the release, the city undertook 
and promised to deliver to the contractors one hundred and 
seventy-five one-thousand dollar pavement bonds, and to de-
liver the same as rapidly as the same could be executed by 
the officers of the city.

How the city performed this agreement is stated by the 
master in his report.*

In the performance of this contract, to which assent was 
given by Brown & Co. to obtain immediate relief, we find, 
first, that there was great delay in delivering $140,000 of the 
bonds. Delay, we may well assume, was a serious injury to 
the contractors. Their necessities brooked no delay. Delay 
was nearly as bad as a refusal.

We find, secondly, that $35,000 of the bonds were never 
delivered.

We find, thirdly, that this non-delivery was wilful on the 
Part of the city authorities; and fourthly, that they applied

* Set out, supra, pp. 295, 296.—Kep .
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in payment of the other debts of the city the bonds thus 
pledged and appropriated to Brown & Co.

After taking advantage of their necessities to make a hard 
and oppressive bargain with those whose necessities placed 
them at the mercy of any one having money, or the means 
of raising money, they wilfully and deliberately refuse to 
perform their part of the agreement. It is difficult to un-
derstand how parties standing before a court of equity can 
ask for the enforcement of a contract thus violated by 
themselves.

The letter of credit was a shift to avoid a direct refusal to 
deliver the bonds as agreed. As stated by the master, these 
letters have no single element of a commercial acceptance. 
They are equally destitute of every quality by which money 
could be raised upon their credit. The city had already 
violated its agreement by delay in issuing the $140,000 of 
bonds. It was violated again in the delivery of these letters 
instead of the bonds themselves. What security had any 
capitalist that further shifts and contrivances would not be 
resorted to to avoid the delivery of the bonds? None what-
ever; and it could not be otherwise than, as the fact proved, 
that they would be unavailing to Brown & Co. for the pur-
poses required by them.

The agreement of November 20th was, in substance, an 
executory agreement for an accord and satisfaction. The 
release was to operate when the city actually loaned the 
bonds, not when it agreed to loan them. It is set up in the 
pleadings as an accord and satisfaction, and full performance 
is averred. The consideration for the release was wholly 
executory, and it was never performed; but the release was 
dependent entirely on such performance. The language of 
the release is this: “And upon the further consideration 
that the said contractors will release the city upon all liabili-
ties upon said paving contract, unless it shall be decided, 
&c. There is no present release, but an agreement to re-
lease based upon the performance of the considerations speci-
fied. The performance failing, the agreement to release 
goes with it. It is a case not where the value of the bon
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is sought to be recovered, but where a forfeiture is sought 
to be enforced. In 1 Smith’s Leading Cases it is said :*  “ The 
accord must be executed, and a mere executory agreement 
can never be pleaded as an accord and satisfaction.” Again: 
“If part of the consideration agreed on be not paid the 
whole accord fails.”

Many other considerations might be added to show the 
invalidity of the claim we are considering. A single one only 
will be mentioned. It is shown that the court of last resort 
of the State of Tennessee has recently decided that the 
property-holders are not liable to pay for this pavement.f 
The appellate court in equity would scarcely overrule a de-
cision of the court below made under such circumstances, 
were it conceded that the law was prematurely held by that 
court to be as it is now found by the court of last resort in 
that State, and although the suit was commenced prior to 
such actual adjudication.

We hold that this objection is not well taken.
III. It is alleged also that there was error in decreeing the 

city to be liable for the payment of the cash contracts, by 
reason of their guaranty or for any other reason.

The general incorporation act of the State of Tennessee 
gives to cities of the State full power to provide for the 
paving of streets, alleys, and sidewalks.

The charter of this city declares that “ the board of mayor 
and aidermen shall have power to improve, preserve, and 
keep in good repair the streets, sidewalks, public landings, 
and squares of the city.”

It provides also, that the city may require lot-owners to 
»«prove the streets fronting their lots, and that “ should any 
owner fail to comply with any ordinance requiring him to 
lepair, grade, and pave the same, the mayor and board of 
aidermen may contract with some suitable person for repair- 
lng, grading, and paving the same, and pay therefor,” and 
collect the amount of the lot-owner.

Seventh American edition, 604 (*445);  605 (*445)  American note, where 
ounierous cases are cited in support of the principles laid down.
t See Taylor v. Hart.
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By the contract in question, the contractors agreed to do 
the paving specified, and the city agreed “ to pay or cause 
to be paid to the parties of the second part” the price speci-
fied “upon the following terms of payment, to wit: Upon 
the completion of each section, the contractor shall receive 
from the owner of lots fronting on said section one-half of 
the price of the same in cash, the remaining half to be paid 
by the owners in thirty, sixty, and ninety days, they giving 
their notes for the same, with the lien fixed by the charter 
retained in the notes. The city of Memphis will and does 
hereby guarantee to the contractors the payment of said ac-
counts as so assessed against the property-owner.”

It is said that about half of these assessments have been 
paid by the property-owners, that the residue of the lot-
owners have refused to pay. The statutes referred to give 
the city ample power to undertake the work of paving, and 
to contract to pay for the same.*

The charter also gives the city power to issue bonds of the 
city to be used for paving the principal streets of the city.f 
Under this authority the city passed an ordinance providing 
for the issue of city bonds to the amount of $900,000 for the 
purpose of paving the streets and alleys of the eity.J

These references show full authority in the city to make 
contracts for paving, to be paid for in cash, as was done in 
the first contract, or in the bonds of the city, as was done in 
the case of the second contract.

General power and authority over the subject is by law 
given to the city, and the power also vested in the city to 
require that the cost may be assessed upon the adjoining 
owner, does not impair the power of the city itself to do the 
work.§ It is permissive merely. The city may require the 
owner to pay, but it is not compelled to do so.

In the contracts we are now considering, the following 
provision was contained: “ The city of Memphis will and 
does hereby guarantee to the contractors the payment o 
said accounts as so assessed against the property-owner o

* Bridge’s Digest, 132. t Ib- 192) 233,
f Ib. $ 110. * g Ib- 14°-
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owners for the pavement according to the plans and specifi-
cations.” It will be perceived that this is a guarantee of 
payment, and not of collection merely7, and upon which, 
upon general principles of law, a suit may be commenced 
against the grantor without any previous suit against the 
principal.*

The thirty, sixty, and ninety days had long passed, and 
the payments had not been made by the owners. These 
periods, we think, furnish the limit of delay, that could have 
been contemplated, before the city became liable to pay. 
Numerous authorities are cited in the brief of counsel and 
in the learned opinion of the circuit judge, to show7 that, 
upon a contract thus worded, the city is liable in a suit 
brought by the contractor. They fully sustain the position. 
The fact, however, that the Supreme Court of Tennessee has 
now decided that an assessment upon the property-owner for 
this expense is void, as in violation of the constitution of 
the State, w7ould seem to render much discussion unneces-
sary. The work was done under a contract with and by the 
employment of the city; the claim of the contractor is upon 
his contract, to which the city alone is the counter party. 
A particular mode in which payment was expected to be 
obtained, fails. The city cannot allege the illegality of the 
proposed detail of payment as a defence to itself. If it 
“caused” the owners to pay, that was well. If it failed in 
that, as it has, both in fact and in law, its guarantee of 
payment remains in force, f

IV. It is further alleged that there was error in holding 
the city liable for the paving under the bond contracts, as 
after the modifications agreed upon, the contracts, it is said, 
contained no agreement by the city to pay or to guarantee.

In the bond contract, dated July 16th, 1867, the under-

* Railroad Company v. Howard, 7 Wallace, 407; Zabriskie v. Railroad 
Company, 23 Howard, 381; Leggett v. Raynaond, 6 Hill, 641.

t Kearney City of Covington, 1 Metcalfe (Ky), 339 ; Baldwin v. City 
°f Oswego, 2 Keyes, 141; Sleeper v. Bullen, 6 Kansas, 307; City of Louis-
in6 v. Hyatt, 5 B. Monroe, 199; Cumming v. Mayor of Brooklyn, 11 Paige, 
96 i Manice v. City of New York, 8 New York, 130.
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taking of the city was direct to make payment to the con-
tractors for the work done, in the bonds of the city. There 
was no provision for assessment, no reference to property-
owners, and no guarantee of payment. This agreement was 
subsequently modified as to the amount to be paid for cer-
tain portions of the work and as to the form of payment, 
with a provision for assessment and collection of certain por-
tions thereof, as had been made in the cash contracts, and 
which contracts were declared to be binding on the parties 
respectively.

The principles laid down in considering the last preced-
ing objection control this one also. The contract was made 
with the city, and it cannot evade its payment, whether con-
tracted to be paid for directly or through other persons, or 
by an illegal assessment. The latter contract contains no 
abandonment or waiver of the original agreement of the 
city to pay for the work. Such waiver cannot be presumed 
or implied.

V. By the report of the master there was found to be due 
to Brown & Co., from the city, and which went to make up 
the balance, the following item, viz.: “ 3d. To damage suf-
fered by failure of the city to guarantee and provide for the 
payment of paving bonds as stipulated, $115,216.”

In the judgment of the court, rendered in November, 1872, 
this item was reduced from the sum of $115,216 to $89,808, 
and as thus modified the item forms a portion of the judg-
ment in the case. The allowance of this item is the fifth 
ground of error alleged by the appellant.

By the contract termed the bond contract the contractors 
undertook to do the work mentioned at prices specified. 
The city undertook to pay for the same “ in Memphis City 
paving bonds, payable in five, ten, and fifteen years, in equal 
proportions, with six per cent, coupons attached, payable 
semi-annually, principal and interest guaranteed and pro*  
vided for by a sinking fund set aside for that purpose. 
Bonds to be taken at par.”

Several questions arise upon this objection which it is 
not necessary to discuss. Thus it is argued that this breac
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of the contract had occurred before the assignment of the 
contracts to Brown & Co., that the assignment was taken 
and assented to by the city, upon the request of Brown & 
Co., without suggestion of claim for compensation on that 
account, and that they are estopped now to make such claim 
again. It is insisted that the duty of providing a fund for 
redeeming the bonds was a ministerial duty, which could be 
enforced by mandamus, and for which no other remedy ex-
ists, and that this remedy still remains.

We pass by the consideration of these points, and place 
our objection to the allowance of the item in question upon 
the ground, first, that the damages allowed are not in their 
nature capable of legal computation, that there is no legal 
standard by which they can be fixed, that they are shadowy, 
uncertain, and speculative.

The claim is based upon the theory that if the city had 
provided a sinking fund, which it did not do, Brown & Co. 
could have sold the bonds which were delivered to them for 
a greater price than they were, in fact, able to obtain for 
them.

The evidence on the subject was from four bankers or 
stockdealers in Memphis. The evidence of the first one ex-
amined, Mr. Elder, is as follows:

“ Q. State, if you know, what establishes the market value 
in Memphis of bonds and stocks, or how the market value 
in this city is affected by the New York market.

“A. They are governed by the New York market.
“ Q. State what has been the cash market value of Mem-

phis City thirty-year six per cent, bonds, in New York and 
this city, from 1st day of January, 1868, to 1st January, 1871.

“A. The range here has been from forty-six to fifty-two 
cents on the dollar. Personally, I know nothing of the New 
York price, but the price here would be regulated by the 
puce there. The value of the bonds has been depressed by 
the failure to pay the interest.

“ Q- State, if you know, the market value, in this city 
and in New York, from 1st January, 1868, to 1st January,

<1, of Memphis City short bonds, running five, ten, and
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fifteen years in equal proportions, with six per cent, coupons 
attached, payable semi-annually, principal and interest guar-
anteed and provided for by a sinking fund set aside for that 
purpose.

“ A. My opinion is that if the sinking fund had been ac-
tually provided, and placed in the hands of a trustee, such 
bonds would have been worth from eighty-five to ninety 
cents on the dollar.

“ Q. State whether or not the city of Memphis ever placed 
any money in your hands, as trustee, for the payment of 
either principal or interest on the paving bonds alluded to 
in the last question and answer; if yea, when, and how 
much, and whether you so applied it.

“ A. The city never placed any money in my hands for 
any such purpose.”

The testimony of Mr. Murphy, a banker, was as follows:
“ Q. What, in your judgment, would have been the mar-

ket value of the bonds described in the last question and 
answer during the period and at the places referred to, had 
the city guaranteed and provided for the payment of the 
bonds, principal and interest, by a sinking fund set aside for 
that purpose ?

“A. Had such fund been actually collected and placed in the 
hands of trustees of known integrity, and that fact generally 
known by the community here and in the Eastern cities, in 
my opinion such bonds would be readily sold from eighty to 
ninety cents on the dollar.”

The evidence of the other bankers did not differ materially 
from that of Elder and Murphy.

In the report of the master, the damages allowed were 
based upon the conclusion that the bonds would have been 
worth eighty-five cents on the dollar if the sinking fund had 
been provided, and the difference between this value and 
the market value of the bonds as they were, made up the 
sum of $115,216. The circuit judge fixed the value of the 
bonds upon the same evidence at seventy-eight cents on the 
dollar, and reduced the item by some $25,000.

It will be seen upon this statement of the facts that t e
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bankers allowed themselves a range of ten per cent, in the 
value of the bonds to be guaranteed by the city, and that the 
master and the circuit judge differed to the extent of seven 
per cent, in estimating their value. These differences and 
the reasons given furnish a strong illustration of the shadowy 
and unsubstantial character of the claim.

The master reaches his conclusion by finding for what 
sum the contractors were willing to do the work in cash, 
for what sum they would do the same work for guaranteed 
bonds, and from these facts he reaches a conclusion of the 
cash value of the bonds as estimated by the parties. He 
argues further that if not actually worth eighty-five cents, 
they might have been so placed by the contractors as to be 
worth that rate to them.

The learned judge, on the other hand, repudiates these 
views, and says that the question is not what the parties 
estimated the bonds to be worth, as they might have been 
and most likely were mistaken in their estimate of value, 
but that the sole question is the market value.

The answer to the argument of the master appears to be 
a good one, but we think the argument of the judge is no 
sounder.

How can there be a correct market value of that which 
never existed? A. contracts to deliver to B., on the first 
day of October, one thousand bushels of merchantable winter 
wheat. He delivers the quantity of wheat, but it is spring 
wheat, is dirty, musty, and unsound. The damages, the 
difference or value between the article agreed to be deliv-
ered and that actually delivered, are readily ascertained. 
The unsound wheat is there, and the sound, merchantable 
wheat is there. But it would be very difficult to estimate 
these damages if sound wheat had never been bought or 
sold; if, in fact, it had never existed. It would have been 
equally difficult if the value of standard wheat should be 
claimed to be more valuable when held by one man than 
when held by another. By this is meant to indicate the un-
certainty and unknown character of what is termed a sink- 
lng fund set apart for that purpose by the city of Memphis.
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This uncertainty is well illustrated by the evidence of the 
witnesses before quoted. Mr. Elder says that if “the sink-
ing fund had been actually provided and placed in the hands 
of a trustee, such bonds would have been worth from eighty- 
five to ninety cents on the dollar.” But the city did not un-
dertake to raise the sinking fund in advance, nor at any 
time to place it in the hands of a trustee, beyond their own 
control. It would have been as easy to have paid the cash 
as to have done this.

Mr. Murphy says: “ Had such fund been actually collected 
and placed in the hands of trustees of known integrity, and 
that fact generally known by the community here and in 
the Eastern cities, in my opinion the bonds would be readily 
sold from eighty to ninety cents on the dollar.” The wit-
nesses make the value of the sinking fund depend upon 
these conditions: 1st. It should be actually collected in ad-
vance. 2d. It should be placed in the hands of trustees. 
3d. These trustees should be persons of known integrity. 
These conditions the city never undertook to perform. It 
was not expected by either party that the money should be 
raised in advance, or that it should be beyond the control 
of the city when or so far as raised. When the city made a 
pretence or an attempt at raising such a fund it was only 
by directing that a certain portion of its income should be 
placed in the hands of its own officers as trustees, and, of 
course, subject to its own control. When paving bonds to 
the amount of $900,000 were authorized by law, and were 
executed, the city officers used them at pleasure for the 
ordinary purposes of the city, regardless of the special pur-
pose for which they were created. What security had any 
person that they would not do the same with any sinking 
fund in their possession ? No time was specified within 
which the fund should be raised or commenced; no rate or 
proportion for any year or years was fixed upon. It was 
wholly indefinite and uncertain.

The witnesses were quite right in their statement of what 
constituted a valuable sinking fund.

The market value of a bond security depends chiefly upon
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the confidence or want of confidence in its ultimate payment. 
Its immediate convertibility enters largely into the question. 
United States six per cent, bonds sell at this time at about 
twenty per cent, above par. Immediately previous to the 
late civil war, and during the early part of the contest, they 
sold at prices ruinously low. The existence of the govern-
ment and the payment of its bonds were then doubtful. 
The solvency and the good faith of the government are now 
undoubted, and its bonds are convertible into money as 
readily as one species of money may be converted into an-
other. Seven per cent, bonds of the State of New York sell 
at about seven per cent, above par. Missouri sixes sell at 
about ninety-five per cent., or five per cent, below par. Of 
the corporate bonds of railroads secured by mortgage, those 
of the Chicago, Burlington, and Quincy road (eight per 
cents) are quoted at one hundred and ten, the Michigan 
Southern and Northern Indiana (seven per cent.) at one 
hundred and five, Cleveland and Toledo (seven per cent.) at 
one hundred and three. The accumulation of interest may 
make slight difference in some instances, as exemption from 
taxation may enhance the price of United States securities. 
These references are made to show how variable and beyond 
any principle of calculation is the market price of securities, 
each as good as securities can well be. The genuine recog-
nized bond of the State of New York affords as complete 
security for the return of the principal and the regular pay-
ment of the interest as does a United States bond, but 
although bearing one per cent, greater interest, its selling 
price is thirteen per cent, less than that of a United States 
bond. Liability to taxation can explain but a small portion 
of this difference. Corporate bonds as perfect in their char-
acter as such securities can be, show a like variation. Mem-
phis City bonds of the ordinary character sold at about fifty 
cents on the dollar at the time the present bonds were issued. 
, man can undertake to say that this price would be essen-

tially increased or how much by a sinking fund like that we 
have discussed.

The value of a Memphis City bond, guaranteed by a sink-
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ing fund of the city, depended first upon a confidence or 
want of confidence in the resources of the city. If it was ab-
solutely unable to pay its debts a promissory sinking fund 
would not raise its credit to any perceptible extent. The 
value depended next upon the public estimate of the honesty 
and good faith of those having the city affairs in charge. If 
they were tricky, dishonest, and unprincipled persons, who 
would not scruple to misapply or pervert a sinking fund, 
their bonds would be of little value. A dishonest person is 
an unsafe debtor. There is no satisfactory evidence of the 
resources of the city, and certainly no satisfactory evidence 
that a sinking fund would be of any practical value to the 
bondholders. The city was liable for the face of the bonds 
in any event, and that was all there was of the obligation.

We are of the opinion, upon this view of the contract be-
fore us, that there was no legal standard by which the dam-
ages claimed could be measured, and no legal evidence that 
such damages existed. The principles and ideas upon which 
the alleged damages are claimed cannot be reduced to a 
money standard. They do not form the subject of legal 
calculation in dollars and cents.

2d. We think that Brown & Co. are not now at liberty to 
claim damages for the non-existence of the sinking fund.

They were quite aware of the provision in the contract for 
the sinking fund. They knew that this provision had not 
been made; they received the bonds as a performance,with-
out objection or protest, and made no demand that this pro-
vision should be complied with. They have never offered 
to return the bonds; they are now outstanding, a valid claim 
against the city to their face. This was a waiver.*

3d. They negotiated the bonds. They negotiated the 
coupons. These securities are still outstanding against the 
city. Whatever claim there may be for a sinking fund, or 
for damages for the want of it, would seem to belong to the 
holders of the bonds, and not to the party to whom issued. 
The right to a fund for redemption of a bond, to enforce i

* Reed ®. Randall, 29 New York, 358.
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by mandamus, or to ask damages for its violation, is an in-
cident of the bond, attached to and inseparable from it.*  
There cannot be a cause of action in one to recover the 
whole face of the bond and interest, and in another to re-
cover damages for the want of a collateral security to the 
bond. The allowance of damages now to Brown & Co. will 
be no defence to a claim for the whole face of the bond, to 
be made by the holder of it. The city would thus be liable 
to pay the face and interest of the bond to the holder after 
having paid twenty-eight per cent, to Brown & Co. for the 
absence of a guaranty of the payment of the same bond. 
This cannot be sound law.

VI. In the accounts allowed by the master, and sustained 
by the court, were the following items, viz.:

“ 4th. To cash paid as the reasonable value of the services 
of attorneys employed to prosecute special assessments, by 
request of the city, $10,000.

“ 5th. To the value of services in the collection of special 
assessments or paving bills, without process of law, by re-
quest of the city, $25,000.”

The allowance of these items constitutes the sixth allega-
tion of error. The items are closely akin, and may be con-
sidered together.

The ordinances of the city of Memphis required that the 
city attorney should prosecute all suits to which the city 
wight be a party or in which it might be interested.

By the terms of the cash paving contracts it was provided 
that the accounts for the paving should be made out by the 
city engineer, and delivered to the contractors for collection, 
and if not paid within ten days after the payment became 
due “ said accounts, or so much as shall be due and unpaid, 
shall be placed in the hands of the city attorney for collec-
tion under the city charter.” 
rpj'h0 duty of the parties under this stipulation is plain.

e contractors are to collect; the accounts, so far as they 
aieableto do so, within ten days after the payment becomes

T?aCy Talmage, 14 New York, 162; Oneida Bank v. Ontario Bank, 
21 lb. 490.
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due. They can demand no compensation for this duty, 
however onerous or expensive it may be. It is a duty im-
posed upon them by the express terms of the contract. 
After the lapse of ten days the burden is shifted, and the 
duty falls upon the city, to proceed through the agency of 
their attorney to collect the accounts. The contractors have 
nothing to do with this further proceeding. They are not 
bound to employ other attorneys, nor are they at liberty to 
do so and charge the expense to the city. Taking the con-
tract as a guide, the matter seems too plain for argument.

But it is said that these services were rendered by the 
contractors at the request of the city, and that the employ-
ment of the additional attorneys was also at the request of 
the city. We think this is not an answer to the objection.

1st. This paving contract was entered into under a special 
and restricted authority, and in. a mode specifically pointed 
out by the local law. The mayor was authorized to adver-
tise for twenty days for proposals for doing the work accord-
ing to the plans and specifications. The mayor and finance 
committee were, therefore, authorized “to make and enter 
into a contract wTith the lowest responsible bidder as to pay-
ments, time of completion, and under such restrictions as 
they may think best.” The city engineer was then directed 
to make a plat of the work to be done, to lay before the 
board an estimate of the entire cost of the improvement 
under the contract, marking upon each lot the amount for 
which it should be liable, and which amount was declared 
to be a debt due from the owner, and to be a lien upon the 
lot.

This authority was pursued in making the contract. Bids 
were sought by advertisement. Bids were made by different 
parties. The bid of Taylor, McBean & Co. was accepted, as 
the most favorable to the city. The formal contract was 
entered into under these stipulations. We think this con-
tract cannot be modified, as if it were an ordinary contract, 
made under the ordinary municipal authority. If the com-
mon council can vary it by assuming duties and waiving 
obligations therein imposed upon the contractors, in respect
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to the collection of the bills and the employment of attor-
neys, they may do it by increasing the price to be paid for 
the work. Instead of favoring the contractors to the extent 
of $35,000, as is proposed in the present instance, they may 
give them unlimited favors. This idea is in hostility to the 
entire scheme of advertising for bids, contracting with the 
lowest bidder, fixing the amount of the debt and lien of 
each lot-owner. We think the contract as made must be 
abided by. It must be performed according to its terms.

2dly. The case fails to show any variation of the contract 
by authority of the city. No act of the common council 
appears giving sanction to the changes alleged to have been 
made. “ The mayor and .the city attorney,” one of the attor-
neys employed testifies, “ were apprised of the extraordinary 
efforts we were making to effect collections without suit, 
and approved the same and urged us to make all possible 
efforts. My recollection is that the city attorney advised 
the same course.” The city engineer, Mr. Ballard and Mr. 
Brown, all testify on this subject. In no instance is there 
any other evidence of authority than that the mayor and 
city attorney urged them to make great efforts in the collec-
tions, and advised them to retain counsel in looking up titles 
and to aid in bringing suits. It is not suggested even that 
the finance committee, which was the agent of the city in 
making the contract, advised or assented to any change in 
its terms. We think that a contract entered into with the 
solemnities observed in the present instance cannot be modi-
fied upon the evidence of authority here referred to. There 
18 no evidence that the city ever assented to the change.*

VII. It is also alleged as error that before the cause was 
ready for a decree, and without settling the rights of the 
'parties, the court referred it to a master for an account, and 
the master took and stated the account under his own view 
°r the law and the facts, and virtually decided the case in- 
8tead of the court.

Carroll v. St. Louis, 12 Missouri, 444; Butler v. Charlestown, 7 Gray, 12 ; 
°ugh v. Hart, 11 American Law Register (N. S.), 95; Halstead v. Mayor 

ofNew York, 3 Comstock, 480.
« VOL. XX. 21
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In November, 1870, Messrs. Brown & Co. moved for an 
order of reference upon the notice already set out [see supra, 
p. 297].

No exception was taken to the order of reference. No 
exception was taken before the master. All the evidence 
was presented that was desired by either party. Full justice 
in this respect was attained, and we are of the opinion that 
this allegation of error is not well grounded.*

The result of our opinion is that the judgment is correct, 
except as to the items hereinbefore discussed—of $89,608 
damages for the want of a sinking fund, of $10,000 fortlie 
services of attorneys, and $25,000 for the plaintiff’s services 
in collecting the bills for paving. As to these there was 
error.

Decr ee  rev ers ed , and the case remitted to the Circuit 
Court with directions to enter a decree in

Acco rda nce  wit h  the se  vie ws .

Justices FIELD and BRADLEY concurred in the judg-
ment of reversal, but dissented from the opinion, they hold-
ing that the contractors ought to be charged with the full 
amount of bonds received by them, inasmuch as the city of 
Memphis had no authority to sell its bonds for less than 
their par value.

* Field v. Holland, 6 Craçch, 25; Story v. Livingston, 13 Peters, 85 ; 
Smith’s Chancery Practice, 872 ; Troy Iron and Nail Factory v. Corning> 
.Blatchford, 328.
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Stoc kd ale  v . The  Insu ran ce  Comp an ies .

1. The cases of Barnes v. The Railroad (17 Wallace, 294), and United States
v. Railroad Company (lb. 322), considered and compared.

2. Held, that whether the tax on dividends arising from the earnings of cor-
porations for the year 1869 be viewed as a tax on the shareholder or on 
the corporation, it was intended to tax the earnings for that year by the 
section which limited the duration of the income tax.

3. Section seventeen of the act of July 14th, 1870, construing certain sections
of the Internal Revenue law of 1864 to extend the tax to the year 1870 
is valid, because it is not an attempt to exercise judicial power by con-
struing a statute for the court, but is a mode of continuing or reviving 
a tax which might have been supposed to have expired.

4. As this merely imposed a tax retrospectively, it was within the legisla-
tive power of Congress, and the case differs from an effort to invade pri-
vate rights by construing a law affecting those rights, over which Con-
gress had no power whatever.

Error  to the Circuit Court for the District of Louisiana; 
the case being thus :

The 116th section of the act of June 30th, 1864, as 
amended by the 13th section of the act of March 2d, 1867,*  
enacts:

“Sectio n  116. That there shall be levied, collected, and paid 
annually upon the gains, profits, and income of every person re-
siding in the United States, or of any citizen of the United 
States residing abroad, whether derived from any kind of prop^ 
erty, rents, interest, dividends, or salaries, or from any profes- 
s’on, trade, employment, or vocation, carried on in the United 

ates or elsewhere, or from any other source whatever, a tax of 
;e Per centum on the amount so derived over $1000, and a like 

tax shall be levied, collected, and paid annually upon the gains, 
profits, and income of every business, trade, or profession car-
ried on in the United States by persons residing without the 

oiled States, and not citizens thereof. And the tax herein 
Piovided for shall be assessed, collected, and paid upon the 
gams, profits, and income for the year ending.the 31st day of 

cember next preceding the time for levying, collecting, and 
paying said tax.”

* 13 Stat, at Large, 281 ; 14 Id. 477.
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The 117th section of the same act, as amended in the 
same way, required that there should be included, inter alia, 
in the estimate of gains, profits, and income, which the act 
made it obligatory on the taxpayer to return, the share of 
any person of the gains and profits of all companies, whether 
incorporated or partnership, who would be entitled to the 
same if divided, whether divided or otherwise,

“Except the amount of income received from institutions or 
corporations whose officers, as required by law, withhold a per 
centum of the dividends made by such institutions, and pay the 
same to the officer authorized to receive the same, and except 
that portion of the salary or pay received for services in the 
civil, military, or naval, or other service of the United States, 
including senators, representatives, and delegates in Congress, 
from which the tax has been deducted.”

The 118th section related to the manner of the party’s 
making and the assessor’s obtaining returns of that portion 
of the taxpayer’s income which was to be paid by such tax-
payer directly.

The 119th section, as amended by the already-mentioned 
section of the act of March 2d, 1867,*  enacts:

“Sec tion  119. That the taxes on incomes herein imposed 
shall be levied on the 1st day of March, and be due and payable 
on or before the 30th day of April in each year, until and including 
the year 1870, and no longer.”

The 120th section, as amended by the 9th section of the 
act of July 13th, 1866,f enacts :

“ That there shall be levied and collected a tax of five per 
centum on all dividends thereafter declared due, whenever the 
same shall be payable to stockholders, policy-holders, or de-
positors or parties whatsoever, as part of the earnings, incom , 
or gains of any bank, trust company, savings institution, an 
of any fire, marine, life, or inland insurance company, in the 
United States, and on all undistributed sums, or sums made or

* 13 Stat, at Large, 283; 14 Id. 480. 
f 13 lb. 283 ; 14 Id. 138.
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added during the year to their surplus or contingent funds. 
And said banks, trust companies, savings institutions, and insur-
ance companies shall pay the said tax, and arc hereby authorized 
to deduct and withhold from all payments made on account of 
any dividends or sums of money that may be due and payable 
as aforesaid, the said tax of five per centum. And a list or re-
turn shall be made and rendered to the assessor. And for any 
default in the making or rendering of such list or return, with 
such declaration annexed, the bank, trust company, savings in-
stitution, or insurance company making such default, shall for-
feit as a penalty the sum of $1000.’’

The 121st section enacted that any bank of issue which 
should not make a dividend or add to its surplus fund as 
often as once in six months should make a return to the as-
sessor of the district, where it was, of its profits during 
every six months preceding the 1st of January and July, &c.

The 122d section, as amended by the 9th section of the 
act of July 13th, 1866, after enacting that any railroad, 
canal, turnpike, canal navigation, or slack-water company, 
indebted by bonds &c., upon which interest is to be paid, or 
any such company that may have declared any dividend, 
due or payable to its stockholders, as part of the earnings, 
profits, income, or gains of such company, and all profits of 
such company carried to the account of any fund, or used 
or construction, shall be subject to and pay a tax of jive per 

centum on the amount of all such interest, dividends, or 
piofits, whenever the same shall be payable, proceeds:

And said companies are hereby authorized to deduct and with- 
0 from all payments on account of any interest, . . . and divi- 
n s, due and payable as aforesaid, the tax of five per centum; 

and the payment of the amount of said tax so deducted from 
interest, or coupons, or dividends, and certified by the 

president or treasurer of said company, shall discharge said 
company.»

he 123d section of the same act, as amended by the 13th 
eC 10n the act of March, 1867, enacted:

°n allECTIOi- That there shall be levied, collected, and paid 
salaries of officers, or payments for services to persons in
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the civil, military, naval, or other employment or service of the 
United States, including senators, representatives, and delegates 
in Congress, when exceeding the rate of $1000 per annum, a 
tax of five per centum on the excess above the said $1000; and 
it shall be the duty of all paymasters and all disbursing officers 
under the government of the United States, or persons in the 
employ thereof, when making any payment to any officers or 
persons as aforesaid, whose compensation is determined by a 
fixed salary, or upon settling or adjusting the accounts of such 
officers or persons, to deduct and withhold the aforesaid tax of 
five per centum ; and the pay-roll, receipts, or account of officers 
or persons paying such tax as aforesaid, shall be made to ex-
hibit the fact of such payment.”

On the 14th of July, 1870, Congress passed an act, en-
titled “An act to reduce internal taxation and for other 
purposes.” This act repealed certain sections of the pre-
vious internal revenue acts ; limited the duration of others, 
and reduced the income tax in certain cases from five to 
two and a half per cent. ; limiting its duration.

By its 17th section it enacted:
“ That sections 120, 121, 122, and 123 of the act of June 30th, 

1864, &c., as amended by the act of July 13th, 1866, and the 
act of March 2d, 1867,*  shall  be  cons true d to impose the 
taxes therein mentioned to the 1st day of August, 1870, but 
after that date no further taxes shall be levied or assessed under 
said sections.”

In this state of statutory enactment, Stockdale, collector 
of internal revenue at New Orleans, assessed a tax on the At-
lantic Insurance Company (and on certain other insurance, 
railroad, and banking companies of that city), “on the earn-
ings which had accrued to said company between the 5th 
day of July, 1869, and the 30th of June, 1870.” The divi-
dend was declared after this latter date. The taxes vveie 
paid under protest and the companies having brought sui s 
in the court below to recover them, and having there got 
judgments against the collector for them, that officer broug t 
the cases here by the present writ of error. _______ _

* These are thé sections quoted supra, pp. 324-326, &c.
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Argument against the tax.

Two questions accordingly arose here:
1. Was the tax valid as to that part of the dividend which 

arose from the earnings of the year 1869 ?
2. Was it valid as to that part which arose from the earn-

ings of the year 1870?

Messrs. Charles Case and J. D. Rouse, in support of the 
judgment below:

1. The tax of five per cent, imposed upon the dividends of rail-
road companies by section 122 of the act of June 30th, 1864, as 
amended, is a tax upon the income of the stockholder, and not a 
tax upon the corporation.

This is expressly decided in United States v. Railroad Com-
pany f where the government sought to collect a tax from 
the Baltimore and Ohio Railroad Company, on interest due 
on bonds of that company held by the city of Baltimore ; 
and where it failed because the revenues of a municipality 
incorporated by the State are not taxable. If anything to 
the contrary to this was adjudged in the case of Barnes v. 
The Railroads,]' decided five weeks previously, it was over-
ruled in the later case. But the official reports of the two 
cases show plainly, that nothing different was adjudged, and 
that the learned justice who announced the judgment of the 
court in the Barnes case, while he rightly announced the 
judgment, misconceived the ground upon which the ma-
jority of the court went; and that the decision in the later 
case is reconcilable with the judgment in the former, though 
not with certain assertions in the opinion then delivered by 
the learned judge who announced that judgment,| as to 
what “the court” decided.

2. The tax upon incomes imposed by the act . of June 30th, 
1864, as amended, expired by limitation the 31s/ day of Decem-
ber, 1869.

The limitation is found in section 119, which provides 
that the taxes on incomes .herein imposed shall be levied

* 17 Wallace, 822. f lb. 294. J lb. 335, 836.
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on the 1st day of March, and be due and payable on or be-
fore the 30th day of April in each year, until and including 
the year 1870, and no longer.” It is elsewhere provided 
that the taxes so to be levied were to be levied upon the in-
comes “ for the year ending the 31st day of December next 
preceding the time for levying, collecting, and paying said 
tax.” Therefore the last levying of such tax being for the 
year 1870, it was limited to income of 1869.

3. There has been no legislation which could effect an extension 
of the time during which such tax could be imposed.

The 17th section of the act of July 14th, 1870, is simply 
declaratory of the opinion of Congress, and not a re-enact-
ment of the law itself. This very attempt to continue the 
law in force by construction is an admission that it had ex-
pired. Now the construction of statutes belongs, not to 
Congress but to the judiciary. If the law were still in force, 
the judiciary would be bound to place upon it a construc-
tion given by Congress, and Congressional construction 
would have the effect of legislation, after the passage of the 
act. But Congress cannot construe statutes retroactively. 
This is perfectly settled.*

Mr. G. JEL Williams, Attorney-General, and Mr. S. F. Phi-
lips, Solicitor- General, contra.

Mr. Justice MILLER delivered the opinion of the court.
This was a suit brought in the court below against the 

plaintiff in error in his official character to recover taxes 
collected by him, which are alleged to have been illegally 
assessed against the insurance company. The appeal of the 
company to the Commissioner of Internal Revenue having 
been decided against it, the tax was paid and suit brought 
within six months, as provided by the act of Congress. The 
insurance company recovered a judgment in the Circui 
Court, and the collector brings a writ of error in the inteiest 

o&j ____ ____ _—
* Ogden v. Blackledge, 2 Cranch, 272; United States®. Dickson, 15 

ters, 162; United States v. Klein, 13 Wallace, 128.
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of the government, the object of which is to test the legality 
of the tax thus levied and collected.

An agreed statement of facts shows that the taxes com- o
plained of were assessed upon dividends declared by the in-
surance company “on the earnings which had accrued to 
said company between the 5th day of July, 1869, and the 
30th day of June, 1870;” and the dividend was declared 
after the latter date.

This short statement raises two questions: 1. Was the 
tax valid as to so much of the dividend as arose from the 
earnings of the year 1869 ? 2. Was it valid as to that which 
arose from the earnings of the year 1870?

As regards the first proposition, it was much considered 
in the Barnes cases.*  It was argued in those cases with 
much ability, and four members of the court were of that 
opinion that the entire income tax expired with the year 
1869, and that as the tax in those cases, as in these, was 
assessed on dividends declared in the year 1870, they w'ere 
without authority of law.

The argument in those cases, so far as the opinion of the 
court was concerned, turned mainly on the question whether 
the law intended to impose the tax on the income of the 
corporation, in which case it was obviously the income of 
1869 which was taxed, and, therefore, properly taxed; or on 
the income of the stockholder, ascertained by his dividend, 
in which case the minority of the court thought that divi-
dends declared in 1870 were not liable to the tax, because 
the taxing power under the law expired with the preceding 
year. It is, perhaps, fairly inferable from the report of those 
cases, and the opinion in the subsequent case of The United 
States v. Baltimore and Ohio Railroad Company,\ that among 
those who composed the majority in the Barnes cases, there 
were some shades of difference in the precise grounds on 
which the validity of the taxes rested.

Without reopening that subject for an inquiry into those 
1 erences, it may be said that the question whether the tax

17 "Wallace, 294. f 17 lb. 322.
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was, in those cases, a tax on the shareholder or on the cor-
poration, was, and is, one of form rather than substance.

The tax is imposed by the statute alike on all dividends 
declared, and on all undistributed earnings of the corpora-
tion, and it is made the duty of the corporation to pay it.

It is also made the duty of the corporation to make re-
turns of these dividends and undivided earnings to the 
proper internal revenue officer, under a heavy penalty.

In the case of dividends declared, the corporation is au-
thorized to deduct the amount of the tax from the dividend 
due to the shareholder, before paying it to him.

And it follows from this, that when a dividend is declared 
to any7 shareholder, whose dividend is for any special reason 
exempt from such tax, as in the case of the city of Baltimore 
on her stock in the railroad company, then the corporation 
declaring the dividend is not liable.

The effect of such a tax on the shareholder is the same, 
whether it be considered a tax on his share for the dividend 
earned by his share, or on the corporation on account of said 
earnings. And it is the same, whether the tax is imposed 
on the undivided earnings, or on those earnings after they 
have been divided. He in any and all these cases, in point 
of fact, ultimately7 suffers to that extent, or loses the amount 
of the tax. We are of opinion that the statute intended to 
tax those earnings for the year 1869, whether divided or 
undivided, and that the tax now in question is to that extent 
valid.

The question arising out of the tax in these cases, so far 
as the dividends are based on the earnings of the corpora-
tion for the year 1870, presents other considerations.

In the view taken by this court in the Barnes cases, it di 
not become necessary7 to pass upon the validity7 and effect of 
the seventeenth section of the act of 1870.*  That is entitled 
an act to reduce internal taxes, and for other purposes. It 
repealed several sections of the internal revenue law abso-
lutely. It fixed a period in the future for the cessation o

*16 Stat, at Large, 261.
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others, and it reduced the income tax in a certain class of 
cases from five to two and a half per cent., and provided for 
its continuance through the years 1870 and 1871; at the end 
of which all income tax was to cease.

The section we are considering declared that sections 120, 
121,' 122, and 123 of the internal revenue law of 1864, as 
modified by subsequent statutes, “ shall be construed to im-
pose the taxes therein mentioned to the first day of August, 
1870, and after that date no further taxes shall be levied or 
assessed under said sections; and all acts or parts of acts 
relating to the taxes herein repealed, and all the provisions 
of said acts shall continue in full force for levying and col-
lecting all taxes properly assessed, or liable to be assessed, 
or accruing under the provisions of former acts,” &c., &c.

But for the unfortunate and unnecessary use of the word 
“construe” in this sentence, we apprehend that none of the 
resistance to the class of taxes now under consideration 
would have been thought of.

The right of Congress to have imposed this tax by a new 
statute, although the measure of it was governed by the in-
come of the past year, cannot be doubted; much less can it 
be doubted that it could impose such a tax on the income 
of the current year, though part of that year had elapsed 
when the statute was passed. The joint resolution of July 
4th, 1864, imposed a tax of five per cent, upon all income of 
the previous year, although one tax on it had already been 
paid, and no one doubted the validity of the tax or attempted 
to resist it. *

Both in principle and authority it may be taken to be 
established, that a legislative body may by statute declare 
the construction of previous statutes so as to bind the courts 
in reference to all transactions occurring after the passage 
of the law, and may in many cases thus furnish the rule to 
govern the courts in transactions which are past, provided 
no constitutional right of the party concerned is violated.*

Sedgwick on Statutory Law, 253; Municipality No. 1 v. Wheeler, 10 
Louisiana Annual, 747.
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In the case of the Wheeling Bridge,*  this court, in a suit 
brought under its original jurisdiction bv the State of Penn- 
sylvania, had declared the bridge a nuisance and decreed its 
modification or abatement. Congress then passed a law de-
claring it a post route and a lawful structure as it stood, and 
this court recognizing the right of Congress to regulate such 
a bridge under the commerce clause of the Constitution, dis-
missed the case from its further consideration.

This doctrine is reaffirmed in the case of the Clinton 
Bridge.^

It is undoubtedly true that, in our system of government, 
the law-making power is vested in Congress, and the power 
to construe laws in the course of their administration be-
tween citizens, in the courts. And it may be conceded that 
Congress cannot, under cover of giving a construction to an 
existing or an expired statute, invade private rights, with 
which it could not interfere by a new or affirmative statute.

But where it can exercise a power by passing a new stat-
ute, which may be retroactive in its effect, the form of words 
which it uses to put this power in operation cannot be ma-
terial, if the purpose is clear, and that purpose is within the 
power. Congress could have passed a law to reimpose this 
tax retrospectively, to revive the sections under considera-
tion if they had expired, to re-enact the law by a simple 
reference to the sections. Has it done anything more? Has 
it intended to do anything more? Are we captiously to 
construe the use of the word “construe” as an invasion of 
the judicial function where the effect of the statute and the 
purpose of the statute are clearly within the legislative func-
tion ?

A critical view of the whole of the statute of 1870 shows 
that it was designed to recast the internal revenue laws, to 
repeal some taxes, modify others, and declare the re-enact-
ment or continuance of others for a limited time. And this 
was especially true of the class of taxes embraced under the 
general head of income taxes of all kinds. The paragraph

* 18 Howard, 421. f 10 Wallace, 454.
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we have been considering was not in its essence an attempt 
to construe a statute differently from what the courts had 
construed it, for no construction on this subject had been 
given by any court. Nor was it an attempt by construing a 
statute to interfere with or invade personal rights which 
were beyond the constitutional power of Congress. But it 
was a legitimate exercise of the taxing power by which a 
tax, which might be supposed to have expired, was revived 
and continued in existence for two years longer.

It was, therefore, valid for that purpose, and the tax must 
be upheld. It follows that on the agreed statement of facts 
judgment should have been rendered for the defendant in 
the Circuit Court, and the judgment of that court is re-
versed and the case remanded, with directions to enter such 
a judgment.

This opinion disposes of all the cases, thirteen in number, 
in which Stockdale is plaintiffin error, submitted with this, 
and the same judgment is rendered in each of these cases.

Mr. Justice BRADLEY (with whom concurred the CHIEF 
JUSTICE).

Whilst I concur in the opinion of the court, it seems to 
me that the decision may be placed on a still more satisfac-
tory ground.

The taxes in question were levied in 1870 under the 120th 
and 122d sections of the Internal Revenue Act of 1864, as 
amended. They were, in some cases, for earnings made in 
1869, but divided in 1870, and in others for earnings made 
partly in 1869 and partly in 1870 (prior to the first of July, 
m the latter year), and divided in 1870, prior to July, except 
1,1 one case, in which the dividend was declared on the 5th 
of July.

If the 119th section of the Internal Revenue Act, which 
directed that the income tax should cease to be collected in 
870, did not apply to the taxes imposed by the 120th and 
22d sections, there is no doubt of the validity of the taxes 
0 9Uestion, for there was no other limitation of time affixed 
0 those sections except that made by the act of July 14th,
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1870, which declared that sections 120 and 122 should be in 
force until the 1st of August, 1870, and no longer. I am 
clearly of opinion now, as I always have been, that the 119th 
section did not apply to the taxes imposed by sections 120 
and 122. The group of sections from 116 to 119, inclusive, 
stood by themselves in the Internal Revenue Act of 1862 
under the head of “ income tax,” forming sections 89 to 93 
of that act. They related to the annual income tax payable 
by individuals directly. They did not include the taxes pay-
able by banks, insurance, railroad, and canal companies in 
respect of their dividends and earnings, and in respect of 
the interest on the bonds of the latter companies. The lat-
ter taxes were payable at a different time and in a different 
manner. The personal income tax was carefully defined, 
and the respective duties of the individual and the assessor 
in reference to it were first fully set forth, and then came 
the 119th section, which, in conclusion, directed when the 
tax for each calendar year, thus imposed, should be levied, 
and when it should be paid, namely (as directed in the last 
revision), it was to be levied in March and paid before the 
30th of April in each year, “ until and including the year 
1870, and no longer.” This last expression is the one on 
which this whole question has been raised. By the connec-
tion of the sentence, the meaning of the terms, and the rules 
of logic as well as grammar, this phrase can only apply to 
the annual personal tax of which alone section 119 is treating.

The taxes imposed by sections 120 and 122 on the banks, 
insurance, railroad, and canal companies (which were never 
included in the annual income tax, but expressly excluded, 
or excepted therefrom) may be, as, in the Baltimore and 
Ohio Railroad case, we decided they were substantially, 
taxes on the stockholders and bondholders, though nomin-
ally, and in form, imposed on the companies. Still, they 
are not referred to in the 119th section. The only taxes 
referred to in that section wTere those annual taxes, payable 
directly by the individuals themselves, in April (or some 
other month) of each year. The corporation taxes were not 
thus payable, and were not included in the limitation.
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The phrase in question is first found in the Internal Reve-
nue Act of July 1st, 1862, 12 Stat. 474, sec. 92. That act is 
divided into various parts, ranged under distinct and sepa-
rate headings, which are inserted in large capitals in the 
body of the act. Thus we have sections 68 to 75 under the 
head of “ manufactures, articles, and products;” section 76, 
under “auction sales;” section 77, under “carriages, $c.;” 
sections 78 and 79, under “ slaughtered cattle, hogs, and sheep;” 
section 80, under “ railroads, steamboats, and ferry-boats,” im-
posing a tax of three percent, on gross earnings; section 
81, under “railroad bonds,” being the section corresponding 
to section 122 in the act of 1864; sections 82 to 85, under 
“banks, trust companies, savings institutions, and insurance com-
panies,” corresponding to sections 120, 121 in the act of 
1864; sections 86, 87, under “ salaries and pay of officers, $c.;” 
section 88, under “advertisements ;” sections 89 to 93, under 
“income duty,” corresponding to sections 116 to 119 of the 
act of 1864, and so on. Under the last head, section 92 
commences as follows: “ That the duties on incomes herein 
imposed shall be due and payable on or before the 30th day 
of June, in the year 1863, and in each year thereafter, until 
and including the year 1866, and no longer; and to any sum or 
sums annually due and unpaid for thirty days after the 30th 
of June, as aforesaid, and for ten days after demand thereof, 
®c., there shall be levied, in addition thereto, the sum of five 
per centum, &c., as a penalty, &c.” Here we have the exact 
language of section 119 in the act of 1864 and its subsequent 
amendments. An inspection of the act of 1862 shows de-
monstrably that the language of this section refers only to 
the income tax imposed by section 89, which exactly corre-
sponds to section 116 of the act of 1864. I believe no one 
who has carefully examined the act of 1862 ever had a doubt 
°n the subject.

Now, all these various provisions for different classes of 
axes are contained in the act of 1864 and the several acts 

amendatory thereof, but somewhat differently collocated.
bus the sections on income duty in the latter act are sec- 

10118116 to 119, and come before the sections on railroad
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bonds, banks, &c., which are sections 120 to 122. But the 
general frame of the sections, and the language used in each 
respectively, are the same. Can it be possible that the 
phrase, “until and including the year 1870, and no longer” in 
section 119 of the latter act, standing, as it does, in sub-
stantially the same sentence and relative section as the cor-
responding words did in the act of 1862, embraced within 
their scope whole classes of taxes which it did not embrace 
in the act of 1862? taxes totally repugnant as to time and 
manner of payment to those described, and specially re-
ferred to in the section and sentence where the words occur. 
Such cannot, it seems to me, be the true construction of the 
act.

It is not necessary for us to explain why it was that a 
period was fixed to the income tax proper, and not to the 
taxes payable by the companies on dividends and interest. 
The former was an exceedingly odious tax, involving an in-
quiry into all the sources of every individual’s income, and 
it may well have been the design of Congress to indicate 
from the start that it was to be only temporary in its opera-
tion. But no one, I think, can carefully compare the two 
acts, of 1862 and 1864, without coming to the conclusion 
that the limit of the income tax was affixed only to that tax 
designated as “income tax” in the act of 1862.

Judgme nt  re ve rse d .

Mr. Justice STRONG, with whom concurred Justices 
DAVIS and FIELD, dissenting.

I dissent from the judgments given in these cases, and 
from the reasons assigned in support of the judgments.

If it ever was claimed, it is no longer contended by any 
one that the tax on dividends and Federal salaries, for the 
collection and payment of which provision was made by the 
120th, 122d, and 123d sections of the Internal Revenue Act 
of 1864, and its amendments, w’as not a tax upon income, 
and a part of the income tax levied by the 116th section of 
the act. And, notwithstanding what was decided in Barnes
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v. The Railroads*  I regard it as having been settled by the 
subsequent case of The United States v. The Baltimore and Ohio 
Railroad Company,that the tax on dividends declared and 
interest payable by the companies mentioned in the 122d 
section was a tax upon the stockholders and bondholders of 
the companies, and not a tax upon the corporations. Of 
this opinion were all the judges of this court except two. 
Though the corporations were by the law made agents of 
the government for collecting it and pay'ing it over, the tax 
itself was ruled to be a part of the income tax of the persons 
entitled to the interest or dividends. For the same reasons 
which compelled such a decision, the tax upon dividends 
declared by banking, trust, and insurance companies, and 
the tax upon Federal salaries, for the collection and payment 
ot which provision was made in the 120th and the 123d sec-
tions of the act, were income taxes of the shareholders of 
those companies, and of the officers from whose salaries they 
were directed to be deducted.

And if this be so, then the tax in controversy in these 
cases was a tax upon the income of 1870, and not upoh the 
income of 1869. None of the dividends were declared until 
after January 1st, 1870, and some of them not until many 
months after that date. True the funds out of which the 
dividends were made were composed of earnings of the com-
pany, in some cases wholly and in others partly, in 1869; 
but these earnings were not available to the shareholders 
until the dividends were made out of them. Until then they 
were in no sense the income of the shareholders and taxable 
as such. In the express words of the act, it was income de- 
r^ed by the taxpayer which alone was made subject to the 
tax. The lang uage of the law was that the duty on the 
dividends should be paid “whenever the same” (that is the 
ividends) “shall be payable.” And such was the construc- 

bon which was from the beginning given to the act. Prior 
to the enactment of 1864 there was an income tax on divi- 

ends at the rate of three per cent., and when by that act

* 17 Wallace, 294. f lb. 322-
V<>L. XX. . 22
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the rate was raised to five per cent., the Commissioner of 
Internal Revenue issued a circular, dated July 1st, 1864, de-

claring that “all dividends payable on and after July 1st, 
1864, no matter when declared, are subject to the duty of 
five per centum.” Much more, if dividends are not income 
before they are payable,, are they not income before they 
are declared? I repeat, then, the taxes in controversy now 
were taxes upon the income of the shareholders for the year 
1870. They were, therefore, not authorized by the statute.

The 119th section of the act, I think, put an end to all 
taxes on income derived from any source after December 
31st, 1869. Its language was, “ the duties on incomes herein 
imposed shall be levied on the first day of May, and be due 
and payable on or before the 30th day of June in each year, 
.until and including the year 1870, and no longer.” Con-
struing this, as it must be construed, in connection with the 
116th section, the matter is plain. That section declared 
that the income duty provided for in the act should “be 
assessed, collected, and paid upon the gains, profits, or in-
come for the year ending the 31st day of December next 
preceding the time for levying, collecting, and paying said 
duty.” The tax authorized to be levied in May, 1870, and 
the last authorized by the act of 1864, or any of its amend-
ments, was a tax upon the income derived by the taxpayer 
in 1869.

Returning, then, to the 119th section, it plainly limited 
the duration of the tax upon income of every kind—all in-
come upon which the act imposed a tax. It excepted none. 
It did not speak of taxes on income, a return of which was 
required to be made by the taxpayer, but its language was, 
“ the duties herein imposed,” The 119th section imposed no 
tax. Its reference, therefore, must have been to taxes im-
posed by other sections of the act; to those imposed by the 
116th section, which were taxes on income from any source, 
whether dividends of railroad companies, or banks, or insur-
ance companies, or any other corporations not particularly 
specified. It is true the 119th section makes no particulai 
mention of taxes on that portion of income mentioned in the 
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120th, 122(1, and 123d sections; but such mention would 
have been superfluous. They were included in the large 
classification,44 the duties herein imposed.” The taxes upon 
such dividends had been paid before the expiration of the 
previous year; and the act guarded against double taxation 
by authorizing a deduction from the required estimate, by 
the assessor, of the income on which the tax had been paid.

Indeed, I think it impossible to escape from the conclu-
sion that the 119th section was intended to enact that no tax 
should be levied or collected upon any income which was 
not received by the taxpayer or derived by him, or which 
did not accrue to hifn on or before the last day of December, 
1869. Any other construction would make the law offen-
sively discriminating and grossly unequal. I cannot believe 
Congress intended that one who had lent his money to a 
telegraph company, to a bridge company, or to a mining or 
manufacturing company, or one who might receive divi-
dends made by such companies, should be exempt from a 
tax upon his interest and dividends received after December 
31st, 1869, while one who had lent to a canal, railroad, bank-
ing, insurance, savings fund, or trust company, or who de-
rived dividends from them, should continue indefinitely to 
pay an income tax on his interest and dividends. I cannot 
believe it was intended to tax the salaries of officers of the 
United States after the expiration of the tax upon all other 
salaries. I will not attribute such injustice to Congress. I 
discover no intent to make such odious discriminations; and, 
m my opinion, such an intent ought clearly to appear before 
a court would be justified in giving the construction to the 
act which works such a result.

I need say no more upon this part of the case. If the tax 
upon dividends, made by banking, trust, and insurance com-
panies, the tax upon railroad dividends, and upon salaries 
°f Federal officers was a tax upon income; if the tax raen- 
boned in the 120th and 122d sections was a tax upon the 
® areholder, or loanholder, and not upon the corporations; 
h ^V^en<^8 declared in 1870 are not income of the share- 

0 ders in 1869; and if the 119th section put an end to all 
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income tax upon income not received by shareholders in 
companies on or before December 31st, 1869, each of which 
I have endeavored to show, the right disposition of the cases 
before us is clear. The several companies who are defend-
ants in error were not authorized to retain any tax out of 
the dividends made to their shareholders in 1870. No such 
tax had any legal existence, and the companies were under 
no obligation to pay it. The judgments they have recovered 
for the sums illegally exacted from them ought, therefore, 
to be affirmed.

I do not overlook the later act of Congress, passed July 
14th, 1870, to which a majority of my brethren attach some 
importance as bearing upon these cases. The 17th section 
of that act enacted “ that sections 120, 121, 122, and 123 of 
the act of June 30th, 1864, entitled ‘ An act to provide in-
ternal revenue to support the government, to pay interest on 
the public debt, and for other purposes,’ as amended by the 
act of July 13th, 1866, and the act of March 2d, 1867, shall 
be construed to impose the taxes therein mentioned to the 
first day of August, 1870, but after that date no further taxes 
shall be levied and assessed under that section.” This was, 
doubtless, intended as a legislative construction of the sec-
tions of the act designated. I shall not turn aside to inquire 
at length how far the law-making power can determine au-
thoritatively the meaning of an existing statute. The con-
struction, or interpretation, of a statute would seem to be, 
ordinarily, a judicial rather than a legislative function, 
know that acts declaratory of the meaning of former acts are 
not uncommon. They are always to be regarded with ie- 
spect, as expressive of legislative opinion, and, so far as they 
can operate upon subsequent transactions, they are of bin - 
ing force. But it is well settled they cannot operate to dis 
turb rights vested or acquired before their enactment, or to 
impose penalties for acts done before their passage, acts aw 
ful when they were done. It is always presumed the legis a 
ture had no intention to give them such an effect.

Now, if the income tax imposed by the act of 1864 an 1 ® 
supplements expired with the 31st of December, 186 ,
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the act did not prescribe a tax upon dividends made after 
that date, as I have endeavored to maintain, it was not the 
duty of these defendants in error to pay to the collector five 
per cent, of the dividends made by them in 1870, and they 
had no authority to detain any portion of such dividends 
from their stockholders. On the contrary, it was their duty 
to pay over the entire dividends to the shareholders, who 
acquired a vested right in them as soon as they were made, 
and calling upon them to pay a tax on those dividends was 
an attempt to enforce a duty that had no existence. It wras 
substantially an effort to enforce a penalty for an omission 
to do that which they had no right to do, a penalty equal to 
the amount of a five per cent, tax on the dividends, with an 
additional five per cent, thereon. The companies, at most, 
were merely agents of the government to collect a tax from 
the shareholders and pay it over. Their liability, if any, 
arose out of an unlawful failure to discharge these duties. 
But there was no such duty when the dividends were made. 
Surely the declaratory act of 1870 cannot be regarded as 
operating retrospectively to make the act, or omission, of 
these companies unlawful, and punishable as an offence, 
when the act, or omission, was innocent at the time when it 
occurred. Were it conceded that the construction given by 
Congress is binding in all cases where it would not disturb 
vested rights, or operate practically as an ex post facto law, 

can have no application to such a case as the present.
Of course, I am not to be understood as maintaining that 

when the declaratory act was passed Congress had no powTer 
0 impose a tax upon any income that had been received 

before that time. What I mean to assert is that it cannot 
e admitted Congress intended by the act of 1870 to subject 
ny institution to a penalty for not having, before its pas- 

s^ge, collected and paid a tax which had not been imposed.
e act, therefore, in my judgment, has no application to 
present cases, and I think the judgments should be 

affirmed.
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Wash ing -Mach in e Comp any  v . Too l  Compa ny .

1. The reissued letters-patent (No. 2829) for a new and improved clothes-
wringer, granted to Sylvanus Walker, assignee, on the 31st day of De-
cember, 1867, construed to be for a U-shaped yoke or frame for sup-
porting a wringing-machine, and for the combination of such a yoke 
with a clamping device, when employed to hold a clothes-wringer to 
the side of a wash-tub, and the U form of the frame is essential to it.

2. The use of a portable support for a wringing mechanism which has some
of the features of the patentee’s device, but which has not the U-formed 
yoke, or frame, is, therefore, no infringement of the patent.

Appea l  from the Circuit Court for the District of Rhode 
Island.

The Washing-Machine Company, assignee of Sylvanus 
Walker, this last being assignee of one Sergeant, filed a bill 
in the court below against the Providence Tool Company, 
for an infringement of Division No. 2829, of a patent for 
an improvement in clothes-wringers. The original patent 
was granted to Sergeant, July 27th, 1858, and was reissued 
in two divisions, the one in suit being dated December 31st, 
1867. Although the matter which was in issue in the pres-
ent suit was confined, so far as the complainant’s title was 
concerned, to the reissue No. 2829, it may be well to de-
scribe the wringing-machine which was the subject of Ser-
geant’s original patent, and out of which the invention pat-
ented in the reissue No. 2829 was carved.

The original machine belonged to the class of clothes- 
wringers long known as “ twist wringers.” In these, clothes 
are wrung by twisting them into a rope in the same manner 
as without a machine the washerwoman twists them by 
hand. This sort of machine differs from another and well- 
known class of wringers, in which “squeezing rollers 
squeeze out by pressure water from clothes passed between 
them. Both sorts of machines had been in use for many 
years prior to the patent to Sergeant.

In the original machine of Sergeant, Figure 1 repiesen s 
a yoke-frame of U form, the curved portion being an aico
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a circle. This yoke had a pair of jaws and a clamp-wedge 
for securing the frame to the side of a tub. To the yoke 
frame a hinged frame E was attached, which, when in posi-
tion, stood at right angles with the yoke, as shown in the 
engraving. At the middle point of the cross-bar which 
united the two sides of the hinged frame there was set a 
“hitcbing-pin,” F, around which the clothes to be wrung 
were partially wound and held fast by the left hand of the 
washerwoman, while with her right hand she turned the 
rotary clamp in Figure 2, which formed a part of the ma-
chine, and which gave to the clothes the twist which ex-
pelled the water.

The rotary clamp shown at Figure 2 must be supposed to 
be set in the yoke B of Figure 1. It had a ring, H, with

Fig . 1. Fig . 2.

anged edges to hold the clamp in the yoke. I and J were 
evei jaws which jammed against the portion of the clothes 

r*n£’ and was a Sag ^or locking the levers, 
e outer edge of the ring, H, was furnished at intervals with 

Notches, with which the pawl, P (Figure 1), could be made 
engage, so that the rotary clamp, when the clothes were 
18 e , could be prevented from turning backwards, and 
e Washerwoman would be able, if she wished to do so, to 

gnpe with both hands around the hitching-pin, F, the por- 
0,1 o the clothes “ rendered.”
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With the exception of the model in the Patent Office, 
there was no evidence that a machine of the kind had ever 
been constructed. It was too complicated to be practicable.

Such being the machine, the Washing Machine Company, 
complainant in this case (or Sylvanos Walker, rather, from 
whom the complainants g6t it), bought the patent of Ser-
geant, and obtained the reissue on which this bill was 
founded.

The apparent idea in getting the reissue was that the ap-
paratus shown at Figure 2 was a wringing mechanism, and 
was the equivalent of a pair of squeezing rollers; that the 
yoke-frame (Figure 1) was an apparatus separable from the 
clamp (Figure 2), and performed the office of supporting 
such wringing mechanism; and furthermore, that such sup-
porting mechanism was peculiar in the fact that it had a 
clamping jaw attached to it which made it capable of being 
temporarily fastened to a tub. The complainant proposed, 
therefore, to divide the machine and to claim the yoke-frame 
and its device for being clamped to a tub, as a separate struc-
ture, without regard to whether the wringing mechanism 
used with such “supporting and connecting apparatus 
were rollers or a twister.

The cut, Figure 3, on the page opposite, represents the 
structure claimed in the reissue under consideration. The 
specification and claims in this reissue were thus:

“ Speci fic atio n .
“The first part of this invention consists of a portable ma-

chine, which may be temporarily attached to one side of a com-
mon wash-tub, or readily disconnected therefrom, whenever fl- 
aired, and is especially adapted to wringing clothes.

“ The second part of this invention consists in a porta e 
frgme, and employed for supporting the wringing mechanism 
of the machine upon one side of a common wash-tub, by means 
of a clamping device, which is made to gripe one side of a was 
tub, for the purpose of attaching and sustaining temporarily 
the entire wringing mechanism of the machine upon one 
of a common wash-tub, in a firm and expeditious mannei, 
gardless of the diameter of the tub, which greatly acceleia es 
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the operations of washing, rinsing, and wringing of clothes, as 
will be hereinafter more fully set forth and described.

“In the drawings annexed, A represents a common wash-tub. 
B is a yoke whose inner margin is of U form, the sides of which 
extend upwards, forming uprights S S . From the lower end 
of yoke B extend two jaws, C C1, the latter of which contains,

Fig . 3.

Within a dovetail groove, a wedge or key, D, whose exposed 
side is made slightly concave, as shown in Figure 2. The office 
of the above-described jaws and wedge is to hold the frame, 
composed of the yoke B with uprights S S1 for supporting the 
wnnging mechanism of the machine, in position for use, on one 
8’ e of a common wash-tub, in a permanent manner, tempora-
ry, regardless of the diameter of the tub or the thickness of 
18 rim, in reference to which service they are termed collec-
tively the ‘ vise.’

018 arrangement affords great facility for successively 
was ing, rinsing and wringing out the clothes from several

18 m as many tubs, the wringer being readily changed tub lo tub. “ S \ :

fitting to describe the general features of the wringing
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niechanism of the machine, which will form the subject of 
another application for letters-patent, of even date with this, 
and then more particularly the frame for supporting the wring-
ing mechanism in position, and the clamping device by which 
the frame for holding the wringing mechanism is attached to 
one side of a common wash-tub, which forms the subject of the 
present invention.

“ When it is desired to have free access to the tub, the wringer 
may be instantly removed therefrom, so as to allow the opera-
tions of washing, rinsing, and wringing to succeed each other, 
without trouble or delay; or the wringer may be detached in-
stantly, for the purpose of cleaning its parts where dirt is apt 
to lodge—a common necessity to avoid soiling the next batch 
after dealing with much soiled or colored garments.

“ It will be particularly observed that this wringing-machine 
differs very materially with those heretofore constructed, in its 
attachment, by a clamping device, to one side only of a common 
wash-tub, so it can be constructed separate from and indepen-
dent of the wash-tub, to which it may be clamped, whenever 
desired, regardless of its size or diameter; and a further distinc-
tive feature consists in the manner of operation. The wringer 
being placed in position on one side of the tub, and the jaws 
made to gripe the same firmly, the clothes are admitted to the 
wringing mechanism of the machine, and pass through it as fast 
as the wrater is expelled therefrom, and they are received at the 
opposite side of the machine into a basket, piece by piece, as 
they are wrung out. By this means articles that are of lighter 
fabric, as lace curtains, can be operated upon lightly, as those 
that are heavy require more force. By this means lace curtains 
may be wrung without injury, as the force required to expel the 
water, when all are wrung together in a bag, will tear the 
lighter fabrics before the water is sufficiently expelled from 
those that are stout and heavy.

“ I am thus enabled to construct a wringing-machine as a 
separate and independent device from the wash-tub, box, or 
other receptacle for receiving the water when expelled from 
the clothes. 7

u Wringers heretofore constructed have been attached to the 
opposite sides of the box or -vessel, consequently could not e 
readily attached to common wash-tubs of various diamcteis, 
therefore the box must be of a diameter to correspond to tha 
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for which the wringei’ is adapted, and would thus constitute a 
part of the device or wringing-machine. Thus, by means of the 
portable frame for holding the wringing mechanism adapted to 
clamp the edge of one side only of a common wash-tub, I am 
enabled to overcome the serious objections referred to above.

“In the clamping device of the invention, a wedge or set-
screw, cam, or spring, when having a bearing, so that when 
power is applied to them they, in conjunction with the jaws, 
gripe the edge of the tub, as a ‘ vise,’ may be used, in the man-
ner and for the purposes set forth.

“ Claim .
“Having thus described the invention, what is claimed as 

new, and desired to be secured by letters-patent, is—
“1. The employment or use of a portable frame or yoke, B, 

with uprights, S S1, or their equivalents, for supporting a clothes- 
wringing mechanism in position on one side of a common wash-
tub, for the purposes set forth.

“2. The application of an adjustable clamping device, when 
employed to attach a clothes-wringei’ to one side only of a wash-
tub, substantially in the manner described and for the purposes 
set forth.”

The defendant’s machine (of which a drawing appears 
just below, Fig. 4) had two uprights. It had also a cross-
piece connecting the lower parts 
of these uprights. It also had Fig. 4.
jaws which extended below the 
joke, in positions to embrace the 
side of a wash-tub, to which the 
machine was to be applied ; these 
jaws being fitted with a screw for 
the purpose of securing the ma-
chine to the object to which the 
jaws were to be applied. But, as 
on reviewing it the court consid-
ered, it had not the U-formed yoke.

The defendant set up want of novelty in the complainant’s 
nvention, so that it became necessary to consider the prior 
state of the art and fix the extent of the claims in the reissue.
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It was not denied that wringing-machines of different 
forms and of more or less practical value had long been in 
use, and that devices for clamping or attachingmiachines of 
various descriptions to benches, tables, or other articles with 
which they were used were old and well known. Reels for 
thread, vises, eyeletting machines, fluting machines, egg- 
beaters, and small mills had been attached to benches and 
tables by clamping devices similar in principle to the one 
described in Sergeant’s patent.

Tf <1 nnou 1 an ilinf ii fni» n vvq .qIh  n O’-i'niiplu nA hii.il

been issued to II. W. 
Sabin, August 16th, 
1845. The cut, Fig. 5, 
represents this wring-
er; the parts marked 
h and g being a pair 
of rollers (one of them 
fluted), which served 
as a substitute for 
the ordinary hitching- 
pin; one end of the 
clothes being held fast 
between these rollers 
while the other end

was secured to a contrivance wnicn neia inem, su 
means of the crank supported in the screw-clamp, X, they 
were twisted and made free from water.

In this machine, as the reader will perceive, a wringer— 
the common twist-wringer—was supported by a standaid 
furnished with jaws and a clamp-screw, the two forming a 
clamping device such as is in common use in all wringers at 
the present time. The standard^ however, was not a U-formed 
yoke-frame, but was simply a support for the journal o a 
shaft, although the standard had jaws and a clamping sciew 
adapted to secure the standard to the sides of a wash-tub. 
Unless, therefore, the U form of the yoke-frame in Sei 

„ geant’s mechanism was to be considered as an essential par 
of Sergeant’s invention, as distinguished from the stan ar
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in Sabin’s machine, which was simply a support for a jour-
nal, there was apparently no novelty.

The question, therefore, was whether the U-formed yoke 
was an essential part of the invention sought to be secured 
by the reissue. If it was, the defendants did not infringe, 
since they did not use the U-formed yoke, while the other 
parts of their machine were old.

The court below held that the reissue was only for a com-
bination, and that “ the U-formed yoke-frame in the Ser-
geant machine was necessary as a device for supporting a 
clothes-wringing mechanism in the manner and for the purposes 
set forth.’’ f , ■' ,

That court accordingly dismissed the bill, and the com-
plainants appealed.

Messrs. J. H. Parsons and T. A. Jenckes, for the appellants; 
Messrs. B. H. Thurston and C. L. Woodbury, contra.

Mr. Justice STRONG- delivered the opinion of the court.
The only question presented by this appeal is whether the 

reissued patent has been infringed by the defendants. To 
a correct determination of this question it is indispensable 
to understand precisely what the patent covers.

The mechanism described in the specification is not claimed 
to be a complete clothes-wringer. It is rather a device for 
suspending a wringer over a common wash-tub, a portable 
frame which may be attached to one side of the tub, and 
detached at pleasure. In the description of the drawings 
accompanying the specification, and a part thereof, it is 
called a frame for supporting the wringing mechanism of 
the machine as attached to one side of a common wash-tub 
y means of a clamping device, and the first part of the in-, 

mention is said to consist of a portable machine which may 
e temporarily attached to one side of a common wash-tub 

01 leadily disconnected therefrom whenever desired, and is 
especially adapted to wringing clothes.

1 “e second part of the invention, as described in the speci- 
°u, consists in a portable frame employed for supporting 
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the wringing mechanism of the machine upon one side of 
a common wash-tub by means of a clamping device, which is 
made to gripe one side of a wash-tub for the purpose of attach-
ing and sustaining temporarily the entire wringing mechan-
ism of the machine in a firm and expeditious manner, re-
gardless of the diameter of the tub. Such is the language 
of the patentee. The specification then refers to the draw-
ings, in which what is called the first part of the invention 
is represented as “ a yoke whose inner margin is of a U form, 
the sides of which extend upward, forming uprights.” From 
the lower end of the yoke extend two jaws, one of which 
contains within a dovetail groove a wedge or key whose 
exposed side is made slightly concave. The office of the 
jaws and wedge is to hold the above-described frame or 
yoke for supporting the wringing mechanism of the machine 
in position for use on one side of a common wash-tub, in a 
permanent manner, temporarily, regardless of the diameter 
of the tub, or the thickness of its rim, in reference to which 
service they are termed collectively, the “vise.” Then fol-
low the claims of the patent, the first of which is “the 
employment of a portable frame or yoke B (which in the 
drawings is represented as a U-shaped upright frame), with 
uprights, 8, S' (the sides of the yoke), or their equivalents, 
for supporting a clothes-wringing mechanism in position on 
one side of a common wash-tub, for the purposes set forth.

The second claim is “ the application of an adjustable 
clamping device, when employed to attach a clothes-wringer 
to one side only of a wash-tub, substantially in the manner
described and for the purposes set forth.”

Regarding these two claims as descriptive of two distinc 
things, the first must refer to the U-shaped yoke or frame 
for supporting a wringing-machine, as exhibited in the dial-
ings, and explained in the specification, and the second to a 
combination of the yoke with a clamping device, when em 
ployed to hold a clothes-wringer to the side of a tub. 
need hardly be said that the claims are to be construed wit 
reference to the state of the art at the time when the allege 
invention was made. The case show's that clothes-wTiiuger
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of many kinds were known and in use before the original 
patent was granted to Sergeant. These all had frames for 
holding them in position, some attached permanently to the 
wash-tub and others detachable. Their prior existence is 
recognized in this patentee’s specification.' Clamping de-
vices of many varieties were also old and well-known means 
of fastening machines or supports for machines to chairs, 
benches, platforms, tables, and other articles. Apple-paring 
machines, coffee-grinders, thread-reels, and smith and car-
penters’ vises had been supported and held in position by 
devices like in principle to the clamping arrangement de-
scribed in the complainants’ patent. And it is in proof that 
letters-patent for a washing-machine were granted to H. W. 
Sabin, on the 16th of August, 1845, in which a clamping 
device for attaching the support of a wringing-machine to 
the side of a tub, and in combination with the support was 
employed; a device consisting of jaws at the lower extremity 
of the support, with a screw for compression, identical in 
principle with that claimed by the complainants. It is very 
obvious, therefore, if their patent can be sustained at all, it 
cannot be construed as claiming all forms of a portable 
frame or support for a washing-machine, nor a combination 
of a clamping device with any and every kind of such sup-
port or frame.

It may well be doubted whether a frame With no distinc-
tive peculiarities, intended for the support of a wringing-ma-
chine and sufficient for such a use, though so constructed as 
to be capable of being attached By projecting jaws to the top 
of a wash-tub, could be regarded as patentable. Such a mode 
of attachment has been known and employed time out of 
pnnd, and if, before the Sergeant patent was granted, it had 
not been used in connection with, or as part of a frame or 
8 andard for the support of a wringing-machine, the new7 ap-
plication, without any novel and useful result, could hardly 

e considered invention. It would be but a case of double 
U8e’ besides, to this extent the Sabin machine had reached 
Jeais before the Sergeant patent wras granted, and, there- 

01 e> unless the complainants’ patent is limited to some
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distinctive features other than the jaws at the bottom of the 
yoke or frame, it must fail for want of novelty if not for 
want of invention. And this we do not understand to be 
seriously questioned. We do not understand the ^complain-
ants as contending that either of the claims of their patent 
should not be construed as embracing only the peculiarly 
constructed frame or yoke described in the specification.

What, then, are the distinctive features of the frame, and 
what are the proposed offices of these features? Manifestly 
the thing sought to be secured by the peculiarity of form 
described was not merely a support for a wringing-machine, 
not merely a standard to hold the machine in position, but 
a manner of support. And beyond all doubt the IT form of 
the frame is essential. Indeed, it is the only form exhibited 
in the drawings and described in the specification. The 
purpose of the frame is also avowed to be to support the 
clothes-wringer, and the frame exhibits no means of support 
except the semicircular bottom of the IT, which forms a 
journal bearer, on which the journal of the wringer may 
rest, while the uprights serve to keep it in position. By 
themselves the uprights serve no other purpose, and they 
are no more essential than is the curvilinear space between 
them, the bottom of the IT in the interior of the yoke. It is 
true a clothes-wringer might be attached to them by the aid 
of additional devices, but no such devices are disclosed in 
the drawings or in the specification, and had they been added 
the frame would have been substantially different from the 
one patented. It would have been capable of a new use. 
Equally well could additional devices have fitted the Sabin 
standard for use in a manner different from that in which i 
was employed.

Discarding, then, the jaws and the wedge, or other clamp-
ing device, as neither patentable by themselves nor patent-
able in combination with a wringing-machine supporter, o 
frame, in view of the st:ate of the art when this patent was 
issued, unless the structure of the frame was such as to ob 
tain a novel and useful result, it becomes evident that t e 
shape of the frame must be regarded as one of its most i®
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portant elements. And if this be so, the novelty of the 
frame does not consist in its having two uprights standing 
apart from each other without regard to the figure of the in-
tervening space. As we have seen, if the semicircular shape 
of what in the specification is called the inner margin of the 
yoke, that is, of the space between the uprights, is not a 
necessary constituent, the yoke cannot accomplish the re-
sults claimed for it, and no manner of support for a wringer 
is exhibited. Surely a frame shaped like an inverted M (j\r), 
though it would have two uprights separated by a space and 
connected at the bottom, would be essentially different from 
that claimed in this patent, because incapable of the same 
use. It could not support a clothes-wringer in the manner 
described in the drawings annexed to the patent. A space 
bounded by right lines is not substantially the same as one 
bounded by a curve, and unless we throw out of the specifi-
cation and the claims all that is said respecting the configu- 
Jation ot the interval between the uprights, we must hold 
that the defendants, in the use of their device, have not 
been guilty of any infringement of the complainants’ rights. 
They have used a portable support for a wringing mechan-
ism which has some of the features of that of the complain-
ants, but it has pot the IT-formed yoke, which is essential to 
lhe patented combination.

Decr ee  aff irme d .

This case was argued before the CHIEF JUSTICE took 
18 seat, and he did not participate in the judgment.

Hailes  v . Van  Worm er .

thoi^ COtn^'na^°-n’ produces new and useful results, is patentable, 
ough all the constituents of the combination were well known and in 

^®ra°n use before the combination was made. But the results must 
resid Pr°^UCfc combination, and not a mere aggregate of several 

each the comnlete product of one of the combined elements.
vol. XX. 28



354 Hail es  v . Van  Worme r . [Sup. Ct.

Statement of the ease.

2 Merely bringing old devices into juxtaposition, and there allowing each to 
work out its own effect without the production of something novel, is 
not invention.

3. No one, by bringing together several old devices without producing a now 
and useful result, the joint product of the elements of the combination, 
and something more than an aggregate of old results, can acquire a right 
to prevent others from using the same devices, either singly or in other 
combinations, or, even if a new and useful result is obtained, can pre-
vent others from using some of the devices, omitting others, in combi-
nation.

Appe al  from the Circuit Court for the Northern District 
of New York.

Hailes & Treadwell, manufacturers of stoves, filed a bill 
in the court below against Van Wormer et al., engaged in 
the same business, to en join these last from making a certain 
sort of coal-stoves called “ base-burning,” “ self-feeding,” or 
“reservoir” stoves. These stoves are so called because they 
have a magazine or reservoir suspended above the fire-pot, 
which may be filled with coal at its upper extremity. This, 
when filled, is closed by a.cover. The lower end of the res-
ervoir or feeder is left open, and, as the coal in the fire-pot 
is consumed, that in the reservoir falls and supplies the place 
of that consumed, the combustion being only in the fire-pot, 
and not in the reservoir. Every reader, on looking at the 
diagrams on pages 355, 356 and 357, will recognize the sort 
of stove referred to.

The value of this sort of stove, which had been in large 
use in this country for some time, was not a matter of ques-
tion. But persons were ript all agreed as to what was the 
most economical and otherwise the most advantageous mode 
of embodying the principle which made the distinguishing 
characteristic of the stoves.

The bill was founded on two letters-patent; one reissued 
patent, granted to the complainants, February 3d, 1863, foi 
an “improvement in stoves,” the original patent having been 
granted to Hailes & Treadwell, as inventors, May 7th, 186 > 
the other a patent granted to one Mead and Hailes, assignees 
of Hailes & Treadwell, as inventors, August 11th, 1863, 
an “ improvement in coal stoves;” the interest of Mea in
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Base-burning Stove.

Fig . 1.—Base-burninc Stove.
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Base-burning Stove without the casing.

Fig . 2.—Base-burning Stove without the casing.
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Vertical section of Base-burning Stove.

Fig . 3.—Vertical section of Base-burning Stove.
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which patent had become vested in the complainant Tread-
well.

The specification of the reissue of February 3d, 1863, said:
“Our experience in this class of stoves” (base-burning or 

reservoir stoves) “is, that the most beneficial effects are to be 
secured from an organization which does not pass the products 
of combustion up, around, and over the top of the coal-supply 
reservoir, so as to heat a surrounding jacket thereof, but heats 
a circulating or ascending body of air by means of radiated 
heat from the fire-pot, and at the same time heats the base of 
the stove by means of direct heat, circulating through descend-
ing flues which load into the ash-pit, or around it, and to the 
smoke and draft flue; also, that the greatest economy, con-
sidering the increased benefit secured from supplying coal con-
tinuously out of a reservoir, is attained with an arrangement 
which holds the superincumbent body of coal in suspension, 
such arrangement being a reservoir with a contracted discharge 
extending slightly down into a flaring or enlarged fire-pot, 
around or above the whole upper edge of which, outside of the 
contracted discharge of the coal-supply reservoir, the flame is 
allowed to circulate, and, therefore, caused to descend and cir-
culate around or under the base portion of the stove, in its pas-
sage to the smoko and draft flue.

“ The effect of the first-named plan is to husband the radiated 
heat and use it for the purpose of warming the upper part of 
the stove and the room in which it is situated, as well as for 
heating air for warming rooms above, if desirable, and at the 
same time to so confine the direct fire-heat and keep it in contact 
with the base portion of the stove a sufficient length of time as 
to insure the warming of the same to a comfortable degree.

“The effect of the second plan is to relieve the incandescent 
coal from the weight of the body of superincumbent coal, an 
thus obviate a compression of the incandescent coal in the fire-
pot, and secure for the flame a free expansion in a lively an 
brilliant manner, and thus enable it to act with great heating 
effect upon the lower portion of tho stove in its passage to t 
smoke and draft flue.

“ With the view of organizing a stove or heater which oper 
ates on the base-burning or coal-supply reservoir principle, 
at the same time embraces the two plans of operation a o 
referred to, wTe have devised the following plan of construction.
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“ A is a base of our stove, constructed with a chamber B, which 
extends around and beneath the top plate of the said base. In 
this chamber air may be admitted through the front passage A. 
Upon the top-plate of the base A is erected a support C, for hori-
zontal grate D, and a fire-pot E, as shown. The support forms 
a chamber below the grate, and out of the front of the support

Fig . 4. Fig . 5.

a Portion of metal is removed as at b, so that air to the fire on 
e grate may have free access when the ordinary regulator or 
mPer is open. In order to insure the passage of the air to the 

re only from below the grate, a cut-off, c, extends out from the 
Pper front part of the support C, and rests upon the two lateral 

8 °ps d, which extend out from the front of the support, as 
own. The top plate of the base, at points outside of the sup-

port C, ig perforated with three apertures, F, F1, F2, which com-
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municate with the chamber B. The apertures F1, F2, have ver-
tical pipes Fs, F4, placed in or around them, while the aperture 
F has the draft and smoke pipe or flue F5 placed in or around 
it, as shown. The pipes Fs, F4, extend up to the upper rim of 
the fire-pot E, and connect to perforated flanges or ears of said 
pot, so that a space, /, exists between the pipes and fire-pot, as 
shown. The outer portion of the top edge of the pipes F3, F4, pro-
trudes above the flanges to a slight degree, as indicated at g, g.

“The fire-pot flares at top and contracts at its bottom; the 
flare and contraction are gradual. The section of the metal, of 
which the pot is made, shows a gradual decrease in thickness 
from the centre of the depth of the pot in an up and downward 
direction, as indicated at 1, 2, 3. This construction or form of 
the metal insures an equable heating of the pot at all parts, and 
a uniform expansion and contraction by the principle of con-
duction, the thickest and most intensely heated portion impart-
ing to the thinnest or less intensely heated portions a large 
amount of its heat, on the principle just mentioned.

“Above the fire-pot and vertical pipes the coal-supply reservoir 
Gr is arranged. The reservoir is constructed with a flange, h, at 
its base, said flange turning down at its outer edge so as to form 
a right angle, or thereabouts, as shown at i. The rim, i, of the 
flange fits down upon the rim ®f the fire-pot and incloses the top 
opening of the fire-pot of the vertical pipes within a continuous 
chamber J, as represented ; the said chamber constituting an en-
largement to the upper portion of the fire-pot, as it were, and 
thus giving increased room for the expansion of the flame.

“The diameter’ of the coal reservoiris decreased below the 
point where the body of supply coal is suspended by means of 
an extension or ring-flange, k, which is in form of an inverted 
frustum of a cone. This flange also serves, in connection with 
a detachable ring v, which, also, is in form of an inverted frus-
tum of a cone, to form a frame or sash for the reception of fi* e" 
brick or other fire-proof material, as shown at m. The ring v 
has a horizontal flange, and bolts by the same, to the undei 
side of the flange n of the coal-supply reservoir. The fiie-bric 
are shaped so as to form, when put together, an inverted i 
turn of a cone, and they, therefore, when clamped between t e 
devices k, v, cannot descend, separately, out of their places, no 
can they do so unitedly, as the largest circumference of the conic 
frustum m cannot pass through the space between the ower
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ends of the devices k, v. It will be observed that the fire-brick 
continue the contraction of the coal supply reservoir, and thus 
insure a gradual descent of the supply coal upon the central part 
of the bed of incandescent coal, and at the same time leave a 
large and open space outside of the conic frustum m, for the 
free burning and expanding of the gases or flame. This result 
is also furthered by the dishing form of the flange h, the same 
forming a large circulating flame-channel J, all round the upper 
edge of the fire-pot, as illustrated.

“The reservoir G is continued up to a horizontal division plate 
I of the stove, by means of an extension G1, as shown. The 
division-plate I has a large coal-induction hole n in its centre and 
several hot-air passages o o near its circumference or outside of 
the circle of the coal-supply reservoir, as shown. Around the 
central hole n there is constructed a small, combined cylindric 
and conic hopper J, which is furnished with an adjustable valve 
s, and a removable cover plate J2, as hereinafter described. 
Through and from the rear of this hopper there extends a branch 
draft-flue r, the same leading into the main draft-flue F5, as 
shown. In order to open and close this flue (r) and also to 
open and close the induction-hole to the coal-supply reservoir, 
the taper-valve s is fitted to the lower part of the hopper J, and 
up from the centre of thè back of this valve a vertical rod s1
extends and passes through the removable cover-plate J2 of the 
hopper, and also thro ugh a weight s2, as shown. The weight s2 
18 n°t level on its bottom with the top surface of the cover-plate 
J, nor is the quantity of metal on one side of the rod as great 
as that on the other side. The cover-plate, the valve, the rod, 
and the weight, are all connected together, so that by taking 

old of the rod the whole can be lifted together, that is, when 
t e valve is raised, first, to its full stroke; but the connection is 

so such that, when the valve is required to be raised a less, 
’stance than its full stroke, the movement of the valve is inde-

pendent of the cover-plate J2; therefore the branch-flue r can 
eopened.and closed or the damper-valve adjusted without dis- 

lng the cover-plate, and whenever such an adjustment of 
e valve is made, the weight, by reason of its being unbalanced, 

automatically bind upon the rod and hold it and the valve 
ln suspension.

. ’8 desirable to open the branch of the direct draft-flue
en the fire is first started, and also before the cover-plate J2
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is removed, first, in order to obtain a powerful draft, and 
second, to pass off the pent-up gases in the coal reservoir through 
the branch-flue, instead of allowing them to puff out into the 
room at the time when fresh coal is being introduced.

“The organization thus far described has but one shell, and 
in order to make it a double shell or wall-stove a casing, K, L, 
M, is placed around it from base to top. The part K of this 
casing incloses a portion of the fire-pot, and of the vertical 
pipes and draft-flue. This part is finely perforated all around 
so as to admit air to the first wall, to be heated as indicated at 
w. The part L of the casing incloses the remainder of the ver-
tical pipes and fire-pot, and also a small portion of the coal-
supply reservoir, but not the main draft or smoke flue. It is 
also finely perforated so as to admit cold air, as indicated at w*.  
The part M of the casing incloses the remainder of the coal-
supply reservoir, and extends up to and unites with a stationary 
top or finishing plate W2. This part of the easing is not per-
forated, but the plate W2 has perforations through it for the 
escape of the confined heated air W3 into the room or into pipes 
leading to rooms above, as indicated by7 arrows Wt

“ It will be seen that the air circulates all about the radiating 
surface, and thus protects the same from rapid destruction by 
the fire, and while this is the case the air is very thoroughly 
heated, and discharged in that state into the room where the 
stove is situated, or into other conductors.”

There were in this reissue twelve claims, the first five of 
which, the complainants alleged, had been infringed by the 
defendants, namely:

“(1.), A base-burning, coal-supply reservoir stove or furnace, 
so constructed that the products of combustion do not pass up, 
around, and above the supply-reservoir, nor up through the 
grate, but down outside of the fire-pot toward the base of the 
stove, and out through a main draught flue, which leads direct) 
from a space or chamber about the lower part of the stove, a 
for the purpose set forth and substantially as described.

“(2.) The contracting of the discharge end of the coal-suppy 
reservoir, the expanding of the fire-pot, and the extending o 
the flame-passage downward, for united operation, in a ase 
burning, coal-supply reservoir stove or furnace, essentia y as 
set forth.
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“(3.) A fire-pot resting on a base, and imperforated on its 
inner or outer circumference, or from its inner to its outer cir-
cumference, and so constructed and applied, with respect to a 
coal-supply reservoir, that an inclosed horizontal chamber for 
the free expansion and circulation of the flame and gases, is 
formed all around and outside of the contracted discharge, and 
above the upper edge of the fire-pot, substantially as and for the 
purpose set forth.

“(4.) The descending passage or passages, in combination 
with the continuous flame-expansion and circulation passage, 
and a main draft-flue, leading out of the base or lower part of 
the stove or furnace, substantially as set forth and for the pur-
pose described.

“(5.) Constructing the fire-pot of a base-burning, coal-supply 
reservoir stove or furnace, with an imperforated circumference 
and in the form of a trumpet-mouth at its upper portion, in com-
bination with descending flame-passages, substantially as de-
scribed and for the purpose set forth.”

The specification of the patent of August 11th, 1863, stated 
that the invention covered by it was an improvement on the 
stove patented by the reissue of February 3d, 1863, and 
consisted,

“1st. In the construction of an illumination-window or win-
dows, at one or more points in the continuous flame-expansion 
chamber or channel, which is about the base of the coal-supply 
reservoir and the top of the coal burning fire-pot, in combination 
with a descending flue which leads to a chamber about the base 
of the stove, and from such chamber into a chimney-flue.

“2d. In the construction of a damper draft-flue in the con-
tinuous flame-expansion chamber or channel, located as just 
stated, in combination with a descending flue, which first leads 
down into a chamber about the base of the stove, and then into 
the chimney-flue, with which the damper draft-flue connects 
directly at the top of the fire-pot.”

The patent (see figures on page 364) proceeded :
i'ig-1 is a vertical longitudinal section of a stove patented 
us at previous dates, with our improvements of the present 

date applied to it.
* is a vertical transverse section of the whole stove.
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“ Our first improvement is carried into practice by casting the 
fire-pot A with a rectangular, elliptical, or circular extension a 
(Fig. 1) (6) at one or more points of its upper edge. This enlarge-
ment we extend through an opening in the outer casing or jacket 
B of the stove, and close it with mica or other transparent mate-
rial C, as shown. We may find it more practical to form a short 
ledge on the upper edge of the fire-pot, as at b, and cast the 

Fig . 6. Fig . 7.

enlargement c on the part D, which forms the expansion-flame 
passage E, as shown. In any case, the illumination-window’ 
must be constructed so as to confine the flame and gases at this 
point within the flame-chamber E.

( “ Our second improvement is carried into practice by casting 
in like manner an enlargement of proper form to make a bianc 
flue F on the upper edge of the fire-pot, or on the lower edge o



a

Oct. 1873.] Hai les  v . Van  Wormer . 365

Statement of the case.

the part D, as represented. This branch-flue we run into the 
smoke-pipe or draft-flue G, and in order to open and clos'e it at 
will, we have arranged within it a damper or valve 1, which has 
its rod, by which it is turned, extended to the outside of the 
casing of the stove. By opening the damper a direct draft is 
obtained, and the fire can be kindled very speedily, and the 
draft does not have to pass up through the body of coal in the 
reservoir, as in our other patented stove. When the damper is 
closed, the highly ignited gases pass down the descending flues 
J J, as in our former patent. We will here state that we have 
slightly modified the base of our stove by increasing the depth 
of the ash-pit K, and dispensing with a chamber or space under-
neath the ash-pit. This space or chamber L, in which the heated 
products of combustion circulate to heat the base of the stove, 
and pass to the draft- or smoke-flue, being only around the 
ash-pit.”

There were in this patent six claims, the first two of which, 
the complainants alleged, had been infringed by the defend-
ants, namely:

“(1.) The combination of the illuminating openings, flame-
expansion chamber, coal-supply reservoir, fire-pot, descending 
flue and draft-flue, substantially in the manner and for the pur-
pose described.

“(2.) The combination with the flame-expansion chamber;, 
formed at the base of the coal-supply reservoir, and around the 
upper edge of the fire-pot of a base-burning stove, of the branch 
draft-flue with damper, when the same are located with respect 
to the flame-expansion chamber, fire-pot, coal-supply reservoir, 
and descending combustion-flues, substantially as and for the 
purpose described.”

Certain parts of the things above described were shown 
by the evidence, or were admitted, not to be new in A.D. 

861, when the complainants professed to have invented 
their base-burning stove. Among them these:.

The introduction of a magazine or reservoir into a stove 
01 the purpose of supplying coal to the fire-pot below.

The contraction of the lower end of the said reservoir, so 
a’: it should be smaller than the upper portion thereof,.
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which, the complainants 'asserted, aided in sustaining the 
mass of coal therein, and prevented too great pressure upon 
the burning coal in the fire-pot.

The construction of a fire-pot of larger diameter at the top 
than at the bottom.

So also stoves so constructed that the smoke, gas, and 
other products of combustion passed from the fire-chamber 
through downward flues to or near the level of the bottom 
of the stove were common ; the revertible flues so-called had 
Jong been in use.

In one of the exhibits these products of combustion were 
passed down and through a chamber in thé base of the stove 
and thence out into the smoke pipe.

The addition of a direct draft to such stoves as were con-
structed with revertible flues by means of a flue above the. 
fire-pot provided with a damper to be closed after the fuel 
had been ignited was no novelty.

The use of openings in the exterior or shell of the stove 
and the insertion of mica therein in order to permit the light 
emitted in the process of combustion to be seen, had.been 
employed for very many years.

The stove of the defendant, which the complainants al-
leged infringed their patents, contained in combination sev-
eral of the devices claimed by the complainants, as—

1. The flaring fire-pot supported by a base, the diameter 
of the pot narrower at the bottom than at the top.

2. A vessel over the fire-pot to receive the coal, and let it 
down by way of supply on the fire below; the lower end of 
the vessel being narrower than the upper.

3. .Revertible flues outside of the pot to conduct the prod-
ucts of combustion downwards to the base of the stove and 
thence to a main draft-flue leading thereout.

4. A direct draft for such stoves as are constructed with 
revertible flues, the direct draft being obtained by a flue 
passing out above the fire-pot, and provided with a dampei 
to be closed after the fuel has been ignited.

5. Holes or openings in the iron case of the stove in whic 
to put plates of mica so as to let the fire in the stove be seen
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through it, and to give light to the room in which the 
stove is.

In the defendant’s stove, however, there was no such pe-
culiar structure of the lower extremity of the supply reser-
voir, nor such a closed expansion-chamber as in the com-
plainant’s stove; the reservoir did not rest on the fire-pot; 
nor had it a connection either with it or with the sides of 
the stove; nor was there anything interposed to the passage 
of the products of combustion up and around the reservoir 
when the flue for direct draft was open; and when that flue 
was closed the flame was not detained over the burning coal, 
but the products of combustion passed directly across the 
edge of the fire-pot and descended along its sides to the in-
terior draft-passage.

So, in the defendant’s stove, the entire space around the 
magazine and the fire-pot was completely inclosed. There 
was but a single chamber around the reservoir over the sur-
face of the burning coal and around the fire-pot. Through 
this chamber the products of combustion passed, either 
through the direct draft-flue, when that was in use, or to the 
base of the stove and thence outward.

The court below dismissed the bill and the complainant 
brought the ease here.

E. H. Bennett, for the appellant; Mr. C. M. Keller, for 
the appellee.

Mr. Justice STRONG-delivered the opinion of the court.
The sort of stoves known as “ base-burners,” or self-feed- 

mg stoves, had been made and they were well known years 
before either of the complainants’ patents were granted, and 
1 is not asserted that merely as base-burning stoves they are 
within the monopoly of the patents; The inventions claimed 
a>e alleged improvements in the structure and arrangement 
0 such stoves. They consist in what is described as a new 
combination of old and known devices producing a new 
manufacture, namely, a stove uniting in itself all the advan-
ces of a reservoir stove, and those of a revertible-draft
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stove which prevents the products of the combustion in the 
fire-pot from passing up, around, and over the reservoir, 
thereby heating the fuel therein so as to expel its gases, and 
cause their explosion as well as their escape into the apart-
ments where the stove may be placed. All the devices of 
which the alleged combination is made are confessedly old. 
No claim is made for any one of them singly, as an inde-
pendent invention.

It must be conceded that a new combination, if it produces 
new and useful results, is patentable, though all the con-
stituents of the combination were well known and in com-
mon use before the combination was made. But the results 
must be a product of the combination, and not a mere aggre-
gate of several results each the complete product of one of 
the combined elements. Combined results are not neces-
sarily a novel result, nor are they an old result obtained in a 
new and improved manner. Merely bringing old devices 
into juxtaposition, and there allowing each to work out its 
own effect without the production of something novel, is not 
invention. No one by bringing together several old devices 
without producing a new and useful result the joint product 
of the elements of the combination and something more than 
an aggregate of old results, can acquire a right to prevent 
others from using the same devices, either singly of other 
combinations, or, even if a new and useful result is obtained, 
can prevent others from using some of the devices, omitting 
others, in combination.

If now we examine the patents held by the complainants, 
looking first at the objects sought to be obtained.by the 
combinations for which the patents were granted, they are, 
as described in the specification y first, to prevent the passage 
of the products of combustion up, around, and over the top 
of the coal-supply reservoir, so as to heat a surrounding 
jacket thereof; and, secondly, to heat a circulating or as-
cending body of air by means of radiated heat from the fiie- 
pot, and at the same time to heat the base of the stove y 
means of direct heat circulating through descending flne8 
which lead into the ash-pit, or around it, and to the smoke



Oct 1873.] Hai les  v . Van  Worme r . 369

Opinion of the court.

and draft flue. A third avowed object is to secure economy 
by retarding the fall of the coal into the fire-pot from the 
supply reservoir, and by causing the flame to circulate out-
side of the contracted discharge of the reservoir, and around 
the upper edge of the fire-pot, and thence to descend around 
or under the base of the stove in its passage to the smoke 
and draft flue. Such are the avowed objects of the combi-
nations claimed to have been devised by the patentees, and 
their effects they assert to be husbanding the radiated heat, 
and using it for the purpose of warming the upper part of 
the stove and the room in which it is situated, as well as for 
heating air for warming rooms above, if desirable, and at 
the same time so confining the direct fire heat, and keeping 
it in contact with the base portion of the stove as to insure 
warming it to a comfortable degree. A second effect claimed 
is relief of the incandescent coal from the weight of the body 
of superincumbent coal, thus preventing the compression of 
the burning coal in the fire-pot, and securing for the flame 
free expansion, thus enabling it to act with greater heating 
effect upon the lower portion of the stove in its passage to 
the smoke and draft flue.

The combination employed to produce these effects con-
sists of the following devices, among others :

1st. A flaring fire-pot supported by a base, the diameter 
of the pot being larger at the top than at the bottom.

2d. A magazine or reservoir for supplying coal, located 
over the fire-pot, and having its lower end contracted.

3d. Kevertible passages or flues outside of the pot for the 
conduct of the products of combustion downwards to the 

ase °f the stove and thence to a main draft flue leading 
thereout.

4th.. A direct draft for such stoves as are constructed with 
avertible flues, the direct draft being obtained by a flue 
passing out above the fire-pot and provided with a damper 
0 e closed after the fuel has been ignited.

. Openings in the case or exterior of the stove and the 
nsertion of mica therein for the purpose of illuminating the

VOL. XX. 24
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room in which the stove may be with the light of the burn-
ing fuel.

These devices with others are brought together and claimed 
as a new combination, and several combinations of some of 
them are also claimed as inventions, producing novel and 
useful results. What those other devices are we need not 
specify, for it is not shown that they are employed by the 
defendants.

The stove of the defendants does, however, contain all 
those mentioned and contain them in combination. That 
each of them was an old device, well known, and in public use 
before the patents of the complainants were granted is abund-
antly proved by the evidence submitted. A flaring fire-pot, 
a supply reservoir with its lower extremity of smaller diame-
ter than its upper, revertible flues, a place for flame expansion 
above the fire-pot, the addition of a direct draft for use in 
igniting the fuel, provided with a damper, and the insertion 
of mica for illumination openings, were all found in stoves 
before Hailes and Treadwell claimed to have made their in-
vention. It is true there is a peculiarity in the construction 
of the lower extremity of the complainants’ supply reservoir. 
It is provided with a circular flange, extending outward and 
bending downward, so as to fit upon the upper rim of the 
fire-pot, and thus form a closed combustion-chamber. This, 
of course, cuts off communication with the space around 
the upper part of the reservoir, and confines the flame and 
other products of combustion within a circular combustion-
chamber thus formed, leaving no outlet for them except 
through ear passages into revertible flues. For this device, 
the peculiar structure of the reservoir, and the formation of 
the closed expansion chamber, there is no equivalent in the 
defendants’ stove. There is no such closed chamber. The 
reservoir does not rest on the fire-pot. It has no connection 
with it, or with the sides of the stove. Nor is there anyo - 
stacle interposed to the passage of the products of combus-
tion up and around the reservoir when the flue for direct 
draft is open. And when that flue is closed, the flame is 
not detained over the burning coal, but the products o
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combustion pass directly across the edge of the fire-pot and 
descend along the sides thereof to the inferior draft-passage. 
Such an arrangement is not fitted to produce the effects 
sought and claimed for the complainants’ stoves. On the 
contrary, it plainly excludes them.

There are other differences in the devices used both in 
the complainants’ and the defendants’ stoves, which we think 
are substantial, and not merely formal. The combination 
claimed by the complainants passes the products of combus-
tion out of the chamber through perforations in the flange 
or through ears into flues leading downwards but wholly 
exterior to the fire-pot, and not in contact with it. This 
arrangement makes it possible to introduce external air 
through perforations in the outer casing of the stove, and 
allow it when heated by contact with the fire-pot and tire 
descending flues to escape from the top. Accordingly the 
outer casing is perforated, and there is no closed magazine 
around the fire-pot. But in the defendants’ stove there is no 
such device and no such effects are produced. There are no 
external downward flues separated from the fire-pot. The 
whole space around the magazine and the fire-pot is com-
pletely inclosed. There is but a single chamber around the 
reservoir, over the surface of the burning coal, and around 
the fire-pot. Through this chamber the products of combus-
tion pass, either through the direct draft-flue, when that is 

use, or to the base of the stove and thence outwards. 
This arrangement also excludes the possibility of an effect 
claimed for the Hailes and Treadwell invention. It admits 
°f no space around the fire-pot to which the external air can 
have access.

It is not, then, the combination of old devices which the 
defendants use that Hailes and Treadwell invented. It is 
not those old devices that produce the new results claimed.

e complainants’ combination is a different thing. It has 
a greater number of constituent elements. It consists in the 
employment of the devices used by the defendants, together 
W1t others they do not use, and the result of the entire 
combination is the production of a stove differing very ma-
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terially from that of the defendants. And the defendants’ 
combination cannot produce the results claimed for that of 
the complainants. We have said that the new results claimed, 
whatever they may be, are not the production of the com-
bined devices common to both stoves. The devices used by 
the defendants produce no new effects, because used in com-
bination. The space around the fire-pot leading to the base 
doubtless secures the beneficial results long known to follow 
the use of revertible flues. It may be conceded to be an 
equivalent for such flues. But the results of its construction 
are not changed by the fact that a flaring fire-pot, and a sup-
ply reservoir with a contracted discharge end, and openings 
for illumination are used in the same stove. It still operates 
to conduct the products of combustion to the base, and into 
the exit flue. No new operation is given to it by the com-
bination. The same may be said of every other device 
employed by the defendants which is also in the complain-
ants’ combination. Each produces its appropriate effect un-
changed by the others. That effect has no relation to the 
combination; in no sense can it be called its product. Thus 
far nothing novel is produced. This, then, is mere aggre-
gation of devices, not invention, and consequently the use 
of those devices, either singly or together, cannot be held 
to be any infringement of rights belonging to the com-
plainants.

We pass now to consider more in detail the claims in the 
complainants’ patents which it is alleged the defendants 
have infringed. The first in the reissued patent, dated Feb-
ruary 3d, 1863, is unquestionably too broad to be sustained, 
unless limited to the means described in the specification. 
So it was doubtless intended by the patentees to be limite , 
for the claim speaks of the combination claimed “ as su 
stantially described,” that is, described in the specification. 
Thus limited} one of its essential elements is a closed com 
bustion-chamber over the fire-pot, formed by a flangeo t e 
reservoir resting on the upper edge of the pot, and piovi e 
with perforations or ears connecting with two flues passing 
downwards. This element is indispensable for the purposes
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asserted in the claim, as well as in the specification. And 
the peculiar structure of the chamber is more than formal. 
It is functional. It prevents the passage of the flame and 
other products of combustion up, around, and over the sup-
ply reservoir, which is a leading avowed object of the inven-
tion, precisely the improvement patented. But this con-
stituent of the combination the defendants have never used, 
nor have they used any corresponding device, or device 
producing the same results. *

The second claim is for contracting the discharge end of 
the coal-supply reservoir, expanding the fire-pot, and extend-
ing the flame passage downward for united operation in a 
base-burning coal-supply reservoir stove or furnace, essen-
tially as set forth. The means set forth for extending the 
flame passage downwards are perforations through the flange 
forming the lateral boundary of the closed combustion-cham-
ber, or ears leading thereout and close flues extending from 
the ears or perforations downward at some distance from the 
fire-pot through a space bounded on one side by the fire-pot 
and on the other by an outer casing of the stove perforated 
for the admission of external air. It might, perhaps, be 
questioned whether there is any device in the defendants’ 
stove corresponding to this, but waiving the consideration 
of that question, it is very evident that the combination of 
the three devices named is not the work of invention. They 
have no relation to each other. Neither the form of the 
feeder, nor the shape of the fire-pot bears at all upon the 
direction of the draft passages. There is no novel result 

owing from the joint operation of the three devices. The 
levei tible flues have no more to do with a stove supplied 

y a feeder than they would have with a stove supplied by 
land. There is, therefore, nothing in this claim that inter- 
eies with what the defendants have done.

An essential element of the combinations mentioned in 
of i the third and fourth claims is the closed combustion- 

e ambei formed, in part by a circular flange extending out- 
Wa.' and closing on the top of the fire-pot, with perforations 
10 lt’ or ears f°r connection with the downward flues, or it is
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those perforations or ears leading out of such a chamber to 
the descending passages. These devices the defendants do 
not employ, and they cannot be used in the defendants’ 
stove. There has been, therefore, no infringement of these 
claims.

The fifth claim is the only remaining one contained in the 
reissue which the defendants are alleged to have invaded. 
It is constructing the fire-pot of a base-burning stove with 
an imperforated circumference and in the form of a trumpet 
mouth at its upper extremity, in combination with descend-
ing flame passages, substantially as described, and for the 
purposes set forth. How in combination ? As described in 
the specification, united by means of perforated flanges or 
ears of the pot, involving, of course, the presence of a closed 
combustion-chamber constructed substantially as already 
described. Construing the claim thus, as we think it must 
be construed, the defendants have been guilty of no infringe-
ment.

Passing now to the second patent, issued August 11th, 
1863, we observe that its first claim was for a combination 
of the illumination openings, flame-expansion chamber, coal-
supply reservoir, fire-pot, descending-flue and draft-flue, sub-
stantially in the manner and for the purpose described. In 
the main this is the same combination as that claimed in the 
reissued patent we have had under consideration. The only 
change is the addition of illumination openings. These were 
a well-known device applied to stoves long before either of 
the patents were granted. They perform no peculiar office 
in the new combination. They have no possible relation to 
it. They do not affect, in the slightest degree, the results 
of that combination, whatever they may be. It is impossib e 
to regard the mere addition of such openings to a stove con-
taining the improvements described in the reissued paten , 
as the formation of a new patentable combination. It 18 
not invention. If, however, it were, the defendants ha\e 
not trespassed upon it, for of the combination the peculiai y 
formed close expansion chamber is an essential constituen , 
and that is not found in the defendants’ stove.
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Similar remarks might be made respecting the second 
claim of the patent of August, the only remaining one 
alleged to have been infringed. All the elements of the 
combination have not been used by the defendants.

Decre e affi rmed .

This case was argued before the CHIEF JUSTICE took 
his seat, and he did not participate in the judgment.

Ferris  v . Higl ey .

1. The act of Congress under which Utah was organized as a Territory pro-
vided for a Supreme Court, District Courts, Probate Courts, and justices 
of the peace, and distributed the judicial power among them.

2. It gave to the Supreme and District Courts a general jurisdiction at com-
mon law and in chancery, and limited and defined the powers of the 
justices of the peace.

8. It declared that the legislative power should extend to all rightful sub-
jects of legislation not inconsistent with the Constitution of the United 
States or with the organic act.

4. The act of the Territorial legislature conferring on the Probate Courts a 
general jurisdiction in civil and criminal cases, and both in chancery 
and at common law, is inconsistent with the organic act, and is, there-
fore, void.

Erro r  to the Supreme Court of the Territory of Utah. 
The case, which involved a question as to the jurisdiction 
of the Probate Courts of Utah, was thus:

In 1850 Congress passed an act “to establish a Territorial 
government for Utah;” the organic act governing the Ter-
ritory.*  The act is a long act, of seventeen sections. It 
defines the boundaries of Utah; establishes an executive 
power and defines its duties; provides for a secretary of the 

erritory and defines his duties. It establishes also a legis-
lative power; declares of whom it shall be composed, and 

* Act of September 9th, 1850; 9 Stat, at Large,453.
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how the persons composing it shall be elected, and the quali-
fication of the voters electing them.

In defining the legislative power it says among numerous 
other things :

“ Sect ion  6. The legislative power of said Territory shall ex-
tend to all rightful subjects of legislation consistent with the 
Constitution of the United States and the provisions of this act.

“ All the laws passed by the legislative assembly and governor 
shall be submitted to the Congress of the United States, and if 
disapproved shall be null and of no effect."

It then thus establishes the judicial power:
“Secti on  9. The judicial power of said Territory shall be 

vested in a Supreme Court, District Courts, Probate Courts, and 
in justices of the peace.”

The same section then declares of how many justices the 
Supreme Court shall consist; that the President of the United 
States shall appoint them (as the act also does that he shall 
the governor, secretary, attorney, and marshal, enacting that 
the United States shall pay the salaries of all), and how many 
judges of the Supreme Court shall make a quorum, and for 
what term their commissions shall run. It divides the Ter-
ritory into judicial districts, makes District Courts, enacts 
that the judges of the Supreme Court shall hold them; and 
adds :

“The jurisdiction of the several courts herein provided for, 
both appellate and original, and tha t  oe  the  Probat e  Court s  
and of justices of the peace sh all  be  as  limited  by  law . Pro-
vided, that justices of the peace shall not have jurisdiction of 
any matter in controversy, where the title or boundaries of land 
may be in dispute, or where the debt or sum claimed shall exceed 
one hundred dollars, and the said Supreme and District Courts 
respectively shall possess chancery as well as common law juris-
diction.”

- The act gives power to the Supreme and District Courts to 
appoint their clerks, and enacts additionally :

“Writs of error, bills of exception, and appeals shall be a- 
lowed in all eases from the final decisions of said District Courts
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to the Supreme Court, under such regulations as may be pre-
scribed by law. . . .

“Writs of error and appeals from the final decisions of said 
Supreme Court shall be allowed, and may be taken to the Su-
premo Court of the United States in the same manner and 
under the same regulations as from the Circuit Courts of the 
United States.”

But though the act goes into full details about the Su- 
preme and District Courts, and, in fact, about everything 
else relating to the government of the Territory, it says 
nothing more in any part of it about Probate Courts than the 
eleven words above quoted, on page 376, in small capitals.

With this act of Congress in force as the fundamental law 
of the Territory, the Territorial legislature in 1855*  passed 
an act, entitled “An act in relation to the judiciary.” That 
act says:

“The several Probate Courts in their respective counties have 
power to exercise original jurisdiction, both civil and criminal, and 
as well in chancery as at common law, when not prohibited by 
legislative enactment; and they shall be governed in all respects 
by the same general rules and regulations as regards practice 
as the District Courts.”

Congress had not enacted any act “¿/¿sapproving” of this 
Territorial act, and thus rendering it, by Federal legislation, 
null and of no effect.

In this state of enactment, Congressional and Territorial, 
Higley sued Ferris in the Probate Court of Salt Lake County, 
011 a promissory note for $1000, and obtained a judgment 
there. The case coming into the District Court of the third 
judicial district, was reversed, on the ground that the Pro-
ate Court had no jurisdiction of such a suit; and this judg-

ment being affirmed on appeal to the Supreme Court, it was 
now brought here by writ of error to that court.

J-ne question, of course, was whether under the organic 
act of the Territory vesting the judicial power of that Ter-

January 19.



378 Ferris  v . Hig ley . [Sup. Ct.

Argument against the jurisdiction.

ritory “ in a Supreme Court, District Courts, Probate Courts, 
and in justices of the peace,” and declaring that the juris-
diction of those courts—mentioning specially “ that of the 
Probate Courts”—should be as limited by law—the said or-
ganic act—in its grant of power to the Territorial legislature 
to legislate on all “ rightful subjects of legislation consistent 
with the provisions of the act”—meant that the jurisdiction 
of the courts should be limited—that is to say, should be 
defined by its law—the law of the Territory—alone; or 
whether it also referred to and included the ancient law, 
well known in nearly all the United States of America, which 
fixes the constitution of those courts which under various 
names, including that of Probate Courts, have the care of 
the estates and concerns of persons deceased.

Messrs. C. J. Hilly er and T. Fitch, for the plaintiff in error :
It cannot be argued that the establishment and definition 

of jurisdiction of courts of record is not “a rightful subject 
of legislation,” or that Territorial legislation to that end 
with respect to local courts, is inconsistent with the Consti-
tution of the United States.

The only inquiry is then whether the Territorial statute 
conferring common-law and chancery jurisdiction upon Pro-
bate Courts is inconsistent with the provisions of the act of
Congress.

It is submitted that Congress, in declaring that the juris-
diction of the Probate Courts shall be “as limited by law, 
intended a law to be hereafter enacted either by itself 01 by 
the Territorial legislature, and that the Territorial legisla-
ture, in conferring upon the Probate Courts common-law 
jurisdiction to an unlimited extent, did no more thanut 
was empowered by the act of Congress to do. It is fu,f el 
submitted that the failure of Congress to subsequently annu 
this act of the Territorial legislature by a disapproving sta 
ute validates the exercise of power by the Territoiia 
islature, even if it had been originally of doubtful va

The idea that Congress, in using the words “as 
by law,” intended, not statutory enactments alone, but
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law” in its broader sense, wherein the history of Probate 
Courts, the constructions of eminent writers and the inter-
pretation of courts as to the powers and jurisdiction of Pro-
bate Courts in general are considered as part of “the law,” 
can hardly be sustained. A grant of power from the law- 
making body, accompanied by a. reservation that such power 
so granted may afterwards be “limited bylaw,” means a 
law to be thereafter enacted, and not a judicial construction 
of existing enactments.

Neither can it be argued that, as the section of the act of 
Congress heretofore quoted confers original chancery and 
common-law jurisdiction upon the District Courts, it there-
fore, by necessary implication, excludes such jurisdiction 
from all other courts under the application of the maxim. 
The act of Congress referred to is not a penal statute, and 
the maxim, “ Expressio unius” &c., does not apply.

The words “have power” in the Territorial act, are un-
usual in a statute meant to grant power. The usual words 
are, “shall have power.” One of the judges of the court 
below was of the opinion that the words used were meant 
as a simple declaration of the Territorial legislature that the 
jurisdiction already existed, though tie did not rest the case 
on that ground. His opinion is submitted.

No opposing counsel.

Mr. Justice MILLER, delivered the opinion of the court. 
The single question in this case is whether the Probate 

Court had jurisdiction to hear and determine such an action 
as it heard and determined in the present case; and this 
^U8t be decided by a construction of the statute of the Ter- 
utory and the provisions of the act of Congress organizing 
the Territory.

A statute of the Territorial legislature enacts that “the 
several Probate Courts, in their respective counties, have 
Power to exercise original jurisdiction, both civil and crimi- 
a, and as well in chancery as at common law, when not 

piohibited by legislative enactment, and they shall be gov-
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erned in all respects by the same general rules and regula-
tions as regards practice as the District Courts.”

In a very learned opinion of one of the judges of the Su-
preme Court of the Territory, we find an ingenious argument 
in support of the idea—though the case is not rested on this 
ground—that this provision was not intended to confer ju-
risdiction, but was a mere declaration of the opinion of the 
Territorial legislature that the jurisdiction already existed. 
This is founded on the use of the words “ have power” in the 
present tense, instead of “shall have power,” in the future. 
We have no doubt that the legislature intended to confer the 
power by that sentence. No statute or other law existed 
previously by which any one ever supposed that such power 
existed. The form of expression here used is not at all un-
common for that purpose, especially in enactments which, 
like this, are parts of a general code of laws. The legisla-
ture was not in any manner called upon to give its opinion 
of the powers of the Probate Court, but it was in fact mak-
ing a general system of laws for the Territory. It is incon-
ceivable that it meant anything else but to establish the 
court and prescribe its jurisdiction.

But the power of the legislature to'confer this jurisdiction 
on the Probate Courts is a much more serious question.

The organic act, in defining the power of the Territorial 
legislature, declares that “ it shall extend to all rightful sub-
jects of legislation consistent with the Constitution of the 
United States, and with that act.”

We may, I think, assume, without much hazard, that de-
fining the jurisdiction of a Probate Court, or, indeed, of any 
court, may be fairly included within the general meaning 
of the phrase rightful subject of legislation. Nor do we 
think there is anything in such legislation inconsistent wit 
the Constitution of the United States. There remains then 
only the further inquiry whether it is inconsistent with any 
part of the organic act itself.

That act established a complete system of local govern 
ment. It stands as the constitution or fundamental law o 
the Territory. It provides for .the executive, legislative, and
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judicial departments of government. It prescribes their 
functions, their manner of appointment and election, their 
compensation and tenure of office. In regard to the judi-
ciary, it creates the courts, distributes the judicial power 
among them, and provides all the general machinery of 
courts, such as clerk, marshal, prosecuting attorney, &c.

It is here then, if anywhere, that we should look for 
anything inconsistent with the power conferred on the Pro-
bate Courts by the Territorial legislature. The ninth sec-
tion of the act declares that “ the judicial power of the Ter-
ritory shall be vested in a Supreme Court, District Courts, 
Probate Courts, and justices of the peace,” aud it prescribes 
the organization and number of the District Courts. Th© 
judges of these are appointed by the President, by and with 
the advice and consent of the Senate of the United States. 
And then it declares that “ the jurisdiction of the several 
courts herein provided for, both appellate and original, and 
that of the Probate Courts, and of the justices of the peace, 
shall be as limited by law : Provided, That justices of the 
peace shall not have jurisdiction of any matter in contro-
versy where the title or boundary of lands may be in dis-
pute, or where the debt or sum claimed shall exceed one 
hundred dollars, and the said Supreme and District Courts, 
respectively, shall possess chancery as well as common-law 
jurisdiction.”

Provision is made in the same section for appeals and 
writs of error from the District Courts to the Supreme Court 
of the Territory, and from that court to the Supreme Court 
of the United States, but no provision is made for any7 such 
leview of the decisions of the Probate Courts or of the jus-
tices of the peace.

me common-law and chancery7 jurisdiction here conferred 
ou the District and Supreme Courts, is a jurisdiction very 
uoiple and very well understood. It includes almost every 
joa ter, whether of civil or criminal cognizance, which can 

e litigated in a court of justice. The jurisdiction of the 
justices of the peace is specifically limited as regards the 
Moneyed value on which it may decide, and by the exclu- 
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sion of matters concerning real estate. Of the Probate 
Courts it is only said that a part of the judicial power of the 
Territory shall be vested in them. What part ? The answer 
to this must be sought in the general nature and jurisdic-
tion of such courts as they are known in the history of the 
English law and in the jurisprudence of this country. It is 
a tempting subject to trace the history of the probate of 
wills and the administration of the personal estates of de-
cedents, from the time that it was held to be a matter of ex-
clusive ecclesiastical prerogative, down to the present. It is 
sufficient to say that through it all, to the present hour, it 
has been the almost uniform rule among the people, who 
make the common-law of England the basis of their judi-
cial system, to have a distinct tribunal for the establishment 
of wills and the administration of the estates of men dying 
either with or without wills. These tribunals have been 
variously called Prerogative Courts, Probate Courts, Surro-
gates, Orphans’ Courts, &c. To the functions more directly 
appertaining to wills and the administration of estates, have 
occasionally been added the guardianship of infants and 
control of their property, the allotment of dower, and per-
haps other powers related more or less to the same general 
subject. Such courts are not in their mode of proceeding 
governed by the rules of the common law. They are with-
out juries and have no special system of pleading. They 
may or may not have clerks, sheriffs, or other analogous 
officers. They were not in England considered originally 
as courts of record ; and have never, in either that country 
or this, been made courts of general jurisdiction, unless the 
attempt to do so in this case be successful.

Looking then to the purpose of the organic act to estab-
lish a general system of government, and its obvious pur 
pose to say what courts shall exist in the Territory, and how 
the judicial power shall be distributed among them, an 
especially to the fact that all ordinary and necessary juris 
diction is provided for in the Supreme and District Courts, 
and that of the justices of the peace, and that the juiisdic 
tiou of the Probate Court is left to rest on the general nature
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and character of such courts as they are recognized in our 
system of jurisprudence, is it not a fair inference that it was 
not intended that that court should be made one of general 
jurisdiction ? that it should not be converted into a court 
in which all rights, whether civil or criminal, whether of 
common-law or chancery cognizance, whether involving life, 
or liberty, or property, should be lawfully tried and deter-
mined ?

For all such cases, when tried in the District Courts, pro-
vision is made for correction of errors and mistakes by 
appeal to a higher court. But no such provision is made in 
regard to the Probate Courts, a thing which certainly would 
have been done if it had been supposed that all judicial 
power would have been vested in them.

It is supposed that a sufficient answer to this course of rea-
soning is found in the declaration of the ninth section of the 
organic act already cited, that the jurisdiction of the several 
courts therein provided for, “ shall be as limited by law.” 
The argument is that this refers to laws to be thereafter 
made by the Territorial legislature, and that as the power of 
that body extended to all rightful subjects of legislation, it 
extended to this of totally changing the jurisdiction of these 
courts. We are not prepared to say that, in deciding what 
law is meant in this phrase, “as limited by law,” we are 
wholly to exclude laws made by the legislature of the Terri-
tory. There may be cases when that legislature conferring 
new rights, or new remedies, or establishing anomalous rules 
of proceedings within their legislative power, may direct in 
what court they shall be had. Nor are we called on to deny 
that the functions and powers of the Probate Courts may be 
more specifically defined by Territorial statutes within the 
imit of the general idea of the nature of Probate Courts, or 

that certain duties not strictly of that character may be im-
posed on them by that legislation.

ut we hold that the acts of the legislature are not the 
011 aw t° which we must look for the powers of any of 
t iese Territorial courts. The general history of our juris-
prudence and the organic act itself are also to be considered,



384 Ferri s v . Higl ey . [Sup. Ct.

Opinion of the court.

and any act of the Territorial legislature inconsistent with 
the latter must be held void. We are of opinion that the 
one which we have been considering is inconsistent with the 
general scope and spirit of that act in defining the courts 
of the Territory, and in the distribution of judicial power 
amongst them, inconsistent with the nature and purpose of 
a Probate Court as authorized by that act, and inconsistent 
with the clause which confers upon the Supreme Court and 
District Courts general jurisdiction in chancery as well as at 
common law. The fact that the judges of these latter courts 
are appointed by the Federal power, paid by that power— 
that other officers of these courts are appointed and paid in 
like manner—strongly repels the idea that Congress, in con-
ferring on these courts all the powers of courts of general 
jurisdiction, both civil and criminal, intended to leave to 
the Territorial legislature the power to practically evade or 
obstruct the exercise of those powers by conferring precisely 
the same jurisdiction on courts created and appointed by the 
Territory.

The act of the Territorial legislature conferring general 
jurisdiction in chancery and at law on the Probate Courts 
is, therefore, void.

This view is supported by the decisions of courts of Kan-
sas,*  on-a Similar statute; by decisions in Idaho,! and by 
the decisions of the Supreme Court whose judgment we are 
here called on to reverse.

Jud gme nt  aff irmed .

The CHIEF JUSTICE, not having heard the argument, 
took no part in the decision of this case.

* Locknane v. Martin, McCahon, 60; Dewey y. Dyer, lb. 77; Mayberry, 
Graham et al. v. Kelly, 1 Kansas, 116.

f The People v. Du Eell, 1 Idaho, 80; Moore v. Konbly, lb. 55.
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The  S. B. Whe ele r .

1. The doctrine, over and over again ruled by this court, that when in ad-
miralty cases involving questions of fact alone, the District and Circuit 
Courts have both found in one way, every presumption is in favor of the 
decrees, and that there will be no reversal here unless for manifest error, 
again declared.

2. Whether the absence of a lookout at the bow of a sailing vessel, though
at night, was or was not a contributing fault to a collision, is a question 
of fact, and where on a libel for a collision both the District and the Cir-
cuit Courts have held that it was not, the general rule of practice just 
above stated, as to the effect of decisions by the two courts in one way, 
applies.

Appea l  from the Circuit Court for the District of Massa-
chusetts; the case beiner thus :

About one o’clock at night, on the 18th of July, 1871, a 
collision occurred in the Vineyard Sound, between the 
schooners C. F. Beebe and S. B. Wheeler, by which the 
Beebe was sunk and totally lost. Hereupon her owners 
libelled the Wheeler in the District Court for the District 
of Massachusetts.

The libel alleged that the crew of the Beebe saw the green 
light of the,other schooner something more than a mile off, 
and over their starboard bow; that the Beebe kept her 
course until it became apparent that the Wheeler had 
changed and was still changing her course to starboard, so 
as to make a collision inevitable, and until she was within 
a hundred feet of the Wheeler, when the helm of the latter 
was put to starboard, as the only thing that could be done 
with any hope of escaping the collision or relieving the 
oice of the blow; that under this change of helm she had 
alien off about two points, when the Wheeler struck her 
amidships on the starboard side and cut her in two.

he answer set up that a red light was seen from the 
meler about a mile distant and on the port bow; that the 

master, who was in charge of the deck, kept his vessel off 
Unh the light was two points on his port bow, and then 

VOL XX. 25
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ordered the helm to be steadied, and that afterwards, when 
said light was about seventy yards distant, the vessel bear-
ing the light, and which proved to be the Beebe, suddenly 
fell away from the wind in the direction of the Wheeler; 
that the helm of the latter was immediately put hard aport, 
and that she fell away; but that the Beebe came down 
across her bows rendering a collision unavoidable.

After hearing numerous witnesses on both sides (the tes-
timony being conflicting, and that of the claimants disclos-
ing the fact that their vessel had no lookout at its bow, and 
no question of law being raised in the case), the District 
Court having found various facts as established by the evi-
dence, dismissed the libel with costs, and on appeal the Cir-
cuit Court affirmed the decree. Thereupon the libellants 
appealed to this court, where the matter was again elabor-
ately argued on the evidence.

Mr. J. C. Dodge, for the appellants; Messrs. G. A. Somerby 
and L. S. Dabney, contra.

The CHIEF JUSTICE delivered the opinion of the court.
Questions of fact only are presented by this appeal. There 

is no dispute as to the law. Two courts have already found 
against the appellants. It has been over and over again 
ruled by this court that under such circumstances the bur-
den is on the appellant to show the error. Every presump-
tion is in favor of the decrees below. We ought not to 
reverse unless the error is clear. Such is not the case here.

It is, indeed, urged that the claimants, by their own pioo , 
established the fact that there was no lookout at the bow o 
the Wheeler when the collision occurred. This is so, but 
whether that was a contributing fault was a question o 
fact, and that has been twice found against the appellants.

We are entirely satisfied with all the findings.
Judgme nt  aff irme d .
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New  Orle an s v . The  Steam shi p Company .

1. This court has no power to reverse, on appeal, the imposition of a fine
decreed by the Circuit Court for contempt of it.

2. A lease made July 8th, 1865, during the military occupation of New Or-
leans, in the late rebellion, by the army of the United States, by the 
mayor of New Orleans (appointed by the general commanding the de-
partment), pursuant to a resolution of the boards of finance and of street 
landings (both boards appointed in the same manner), by which a lease 
of certain water-front property in the said city, for ten years—which 
lease called for large outlays by the lessee, and was deemed by this 
court otherwise a fair one—sustained for its whole term, although in 
less than one year afterwards (that is to say, on the 18th of March, 
1866), the government of the city was handed back to the proper city 
authorities.

8. The fact, that on'the 9th’ of February, 1866,—seven months after the lease 
was made—a “ general order” from the military department of Lou-
isiana, forbidding the several bureaus of the municipal government of 
the city, created by military authority, from disposing of any of the 
city property for a term extending beyond a period when the civil gov-
ernment of the city might be reorganized and re-established, in con-
formity to the constitution and laws of the State, held not to have altered 
the case.

Appe al  from the Circuit Court for the District of Lou-
isiana; the case being thus:

On the 1st of May, 1862, the army of the United States 
captured the city of New Orleans. It was held by military 
occupation until the 18th of March, 1866, when its govern-
ment was banded over to the proper city authorities. The 
condition of things which subsisted before the rebellion, was 
then restored. During the military occupation it was gov-
erned by a mayor, a board of finance, and a board of street 
landings, appointed by the commanding general of the de-
partment. On the 8th of June, 1865, Hugh Kennedy was 
thus appointed mayor. On the 8th of July, 1865, as such 
mayor, pursuant to a resolution signed by the chairman of 
the board of finance and by the chairman of the board of 
street landings, both boards having been appointed in the 
same manner as himself, Kennedy executed to the appellees
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a lease of certain water-front property therein described. 
The lease made the following provisions:

The city granted to the company the right to inclose and 
occupy for their exclusive use the demised premises for the 
term of ten years.

The company was at its own expense to build a new 
wharf in front of the landing, as designated, with new bulk-
heads to retain the levee earthworks throughout the whole 
extent of the front assigned to them, they furnishing the 
requisite labor and materials; to keep the structure in com-
plete order and repair until the termination of the lease, and 
then to deliver it to the city authorities in that condition, 
natural wear and tear only excepted. The company was to 
have the right, at its own cost, to construct buildingsand 
sheds within the inclosed space as should be required for 
the transaction of their shipping and freighting business. 
The wharves were to be completed within a year from the 
date of the lease, of new materials, in a workmanlike man-
ner, and to be protected by a line of heavy fender-piles in 
front, of sufficient size and strength to enable the largest of 
the company’s ships to land and load at the wharf without 
damage. All the improvements, consisting of wharves, bulk-
heads, fender-piles, sheds, buildings, and inclosures, were to 
be kept in good repair by the company until the expiration 
of the lease.

The 1 ease was not to be transferred without the city’s con-
sent, and, in case of default by the company to fulfil its 
engagements, the city had the right to annul it. At the ex-
piration of the lease all the improvements made by the com-
pany were to become the property of the city. The company 
agreed to pay an annual rent of $8000, in monthly instal-
ments, for which it gave its promissory notes, one hundred 
and twenty in number.

The company expended more than $65,000 in making the 
improvements specified in the lease, and duly paid its notes 
as they matured down to the 11th of April, 1866, including 
the one then due.

On the 18th of that month the city surveyor, aided by a
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number of laborers, acting under an order of the city coun-
cil, approved by the mayor, destroyed the fence or inclosure 
erected by the company. It had cost them $7000. The 
company filed a bill and supplemental bill whereby they 
prayed for an injunction and damages. The notes for rent 
given by the company and then unpaid were delivered by 
the military authorities to the proper city authorities when 
the government of the city was transferred to the mayor and 
council. Those unpaid when this litigation was begun were 
held by the city then and for several months afterwards. 
They were tendered to the company by a supplemental an-
swer in this case and deposited in court, where they still 
remained. The note last paid matured and was paid be-
fore the inclosure was destroyed. The city had not ten-
dered back the money so paid, nor had it disclaimed the 
validity of the payment, nor had it tendered back the amount 
or any part of it, expended by the company7 in making the 
improvements, nor made any offer touching the subject.

In the process of the litigation the then mayor, Clark, ap-
plied to the Third District Court of the city for an injunction 
to restrain the company from rebuilding the inclosure which 
had been destroyed, and an injunction was granted accord-
ingly.

The company thereupon served a rule upon Clark to show 
cause why he should not be punished for contempt in taking 
such action in another tribunal. At the final hearing of the 
case the city offered in evidence order No. 11 of Major- 
General Canby, commanding the military department of 
Louisiana. The order was dated at New Orleans, February 

1866, and was thus:
“The several bureaus of the municipal government of the 

C1ty of New Orleans, created by and acting under military au-
thority, are enjoined and prohibited from alienating, or in any 
•Hanner disposing of, the real estate or other property belonging 
to the city, or granting any franchise or right to corporations 
Or ln<hviduals for a term extending beyond such period as the civil 
government of the city may be reorganized and re-established under 
and in conformity to the constitution and laws of the State; and
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any alienation, disposition, or grant will be subject to any rights 
and interest of the General Government which may be involved, 
and shall not extend beyond the time when the questions rela-
tive to those rights and interest may be determined by compe-
tent authority.”

The court refused to receive the order in evidence, and 
the city excepted.

The following facts were agreed on by the parties: “ From 
the execution of the lease to theJ8th of April, 1866, the 
company had been in peaceable possession of the demised 
premises, and had performed all its obligations under the 
lease. No notice was given by the city of the intended de-
molition of the inclosure, and it was done early in the morn-
ing. Under its charter of 1856 the city had, before the war, 
leased portions of its wharves to individuals and companies, 
and had, in one instance, farmed out the collection of levee 
dues upon all the wharves by sections. The damages re-
sulting from the destruction of the company’s buildings, &c., 
and the necessary employment, in consequence of this de-
struction, of additional watchmen, amounted to $8000.”

At the hearing the court decreed that Clark, the mayor, 
should pay a fine of $300 for the contempt of the court 
wherewith he was charged; that the city should be enjoined 
from interfering with the possession and enjoyment of the 
demised premises by the company during the life of the 
lease, and that the company should recover from the city 
$8000 for damages, and that the city should pay the costs 
of the suit.

It was from this decree that the present appeal was taken.

Mr. W. H. Peckham for the appellant:
I. The imposition of a fine of $300 imposed on the mayor was 

error. His action was the assertion of a right, and in no 
sense violated the injunction issued in this cause. Possibly 
he mistook the court to which he should have applied. But 
if he had applied to the court below, the application would 
have been, not to dissolve or modify the injunction already 
issued, but for another injunction against the company, and



Oct. 1874.] New  Orle an s y. Ste amsh ip Comp an y . 391

Argument for the city.

in favor of the city, whether such application were made 
by motion or petition in this suit, or by filing a cross-bill, 
as might be appropriate under the practice adopted in 
Louisiana.

If the application to the court below would not have been 
a contempt, nor an application to dissolve or modify the ex-
isting injunction, neither can it be a contempt when made 
to a State court.

Perhaps a suit for that purpose would be regarded as 
ancillary to the first suit, within the doctrine of Freeman v. 
Howe,*  or, perhaps, as a distinct proceeding within the doc-
trine of Buck v. Colbathf but in neither case can it be called 
a contempt.

II. The refusal of the court below to admit the order of General 
Canby, No. 11, was error. Mayor Kennedy’s authority de-
pended on martial law, and was restricted by the terms of 
General Butler’s proclamation. He was always subject to 
the directions of the military officers. These disapproved 
of, and virtually reversed his action. The fact that the date 
is after that of the lease, is immaterial. Martial law is not 
guided or controlled by constitutions. The apparent injus-
tice to individuals of its decrees is a matter of no weight.

III. The lease cannot stand.
1. It was void, of truth. Neither the military nor the civil 

government had power to make it. It was of property held 
by the city in trust for the public, for public use; and ultra 
vires. No power other than that of the State itself could 
a ion the rights of the public, and transfer them to an indi-
vidual or company, to the exclusion of the public. In Mu-
nicipality No. 2 v. New Orleans Colton Press,J the court says:

The city is not proprietor of a locus publicus, but only ad-
ministrator. It belongs as much to the citizen of Ohio as to a 
C1tizen of New Orleans. It is a plan left open for the conveni-
ence of commerce, and for the use of the whole world—a thing 
nors du commerce.”

* 24 Howard, 450. | 3 Wallace, 334.
Î 18 Louisiana, 127, and see People v. Kerr, 27 New York, 188.
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2. The military mayor and boards had no authority to make 
such a lease. Whatever rights or powers they possessed 
terminated with the termination of hostilities, and they could 
no more create an interest to last beyond that time than 
could a tenant for years create one to last beyond his term.*

Mr. James Emott, contra.

Mr. Justice SWAYNE (having stated the case) delivered 
the opinion of the court.

The questions presented for our consideration are ques-
tions of law. The facts are undisputed. Our remarks will 
be confined to the several objections to the decree taken by 
the counsel for the appellant.

The fine of three hundred dollars imposed upon the 
mayor is beyond our jurisdiction. Contempt of court is a 
specific criminal offence. The imposition of the fine was a 
judgment in a criminal case. That part of the decree is as 
distinct from the residue as if it were a judgment upon an 
indictment for perjury committed in a deposition read at 
the hearing.f This court can take cognizance of a criminal 
case only upon a certificate of division in opinion. In 
Crosby’s Case, Mr. Justice Blackstone said: “The sole ad-
judication for contempt, and the punishment thereof, be-
longs exclusively and without interfering to each respective 
court.” The Circuit Court having first acquired possession 
of the original case was entitled to hold it exclusively until 
the case was finally disposed of.| Any relief to which the 
city was entitled should have been sought there, and that

* Halleck on International Laws and Laws of War, pp. 446, 447, and 
448, chap. 19, 2, 3, 4, and 5; chap. 85, gg 8 and 9, chap. 32, 1 and2,
pp. 776-777, § 4, p. 781; Twiss on the Laws of Nations, and Kights and 
Duties in time of War, chap. 4, § 66, p. 126; Phillimore, vol. 3, p. 863, || 
583 and 584, Digest, title “ Kights,” “ Private Kights,” “ Restitution Kig t- 
of Captors.” , > •

f Crosby’s Case, 3 Wilson, 188; Williamson’s Case, 26 Pennsylvania 
State, 24; Ex parte Kearney, 7 Wheaton, 41.

J Taylor v. Taintor, 16 Wallace, 370; Hagan v. Lucas, 10 Peters, > 
Taylor v. Carryl, 20 Howard, 584.
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court was competent to give it, either in the original or in 
an auxiliary case. As to any other court the matter was 
ultra vires.*  It was unnecessary, unwarranted in law, and 
grossly disrespectful to the Circuit Court to invoke the in-
terposition of the State court as to anything within the scope 
of the litigation already pending in the Federal court.

The order of General Canby, No. 11, was issued seven 
months after the lease was made. The rights it conferred 
upon the lessees, whatever they were, had then become 
fully vested. The order did not purport to annul the lease. 
It prescribed a rule of conduct as to giving such leases in 
the future, and concluded as follows: “ And any alienation, 
disposition, or grant will be subject to any rights and in-
terest of the General government which may be involved, 
and shall not extend beyond the time when the questions 
relative to those rightsand interest maybe determined by 
competent authority.” It does not appear that the govern-
ment ever took any action touching this lease. The order 
could not, therefore, in any view, affect the rights of the 
parties. The court did not err in refusing to receive it in 
evidence.

It has been strenuously insisted that the lease was made 
by Kennedy without authority, was, therefore, void ab initio, 
aQd, if this was not so, that its efficacy, upon the principle 
of the jus post liminium, wholly ceased when the government 
of the city was surrendered by the military authorities of 
the United States to the mayor and council elected under 
the city charter.

Although the city of New Orleans was conquered and 
taken possession of in a civil war waged on the part of the 

nited States to put down ah insurrection and restore the 
supremacy of the National government in the Confederate 

ates, that government had the same power and rights in 
territory held by conquest as if the territory had belonged 
° a foreign country and had been subjugated in a foreign

Freeman v. Howe, 24 Howard, 450; Buck v. Colbath, 3 Wallace, 334.
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war.*  Iii such cases the conquering power has a right to 
displace the pre-existing authority, and to assume to such 
extent as it may deem proper the exercise by itself of all the 
powers and functions of government. It may appoint all 
the necessary officers and clothe them with designated 
powers, larger or smaller, according to its pleasure. It may 
prescribe the revenues to be paid, and apply them to its 
own use or otherwise. It may do anything necessary to 
strengthen itself and weaken the enemy. There is no limit 
to the powers that may be exerted in such cases, save those 
which are found in the laws and usages of war. These 
principles have the sanction of all publicists who have con-
sidered the subject.

They have been repeatedly recognized and applied by 
this court.f In the case last cited the President had, by 
proclamation, established in New Orleans a Provisional 
Court for the State of Louisiana, and defined its jurisdic-
tion. This court held the proclamation a rightful exercise 
of the power of the executive, the court valid, and its decrees 
binding upon the parties brought before it. In such cases 
the laws of war take the place of the Constitution and laws 
of the United States as applied in time of peace. It follows 
as a corollary from these propositions that the appointment 
of Kennedy as mayor and of the Boards of Finance and of 
Street Landings was valid, and that they were clothed with 
the powers and duties which pertained to their respective 
positions.

It can hardly be doubted that to contract for the use of a 
portion of the water-front of the city during the continuance 
of the military possession of the United States was within 
the scope of their authority. But, conceding this to be so, 
it is insisted that when the military jurisdiction terminate 
the lease fell with it. We cannot take this view of the sub-
ject. The question arises whether the instrument was a 

Cotton, 2 Wallace 

. Webb, 20 Id. 176;

* The Prize Cases, 2 Black, 636; Mrs. Alexander’s 
417; Mauran v. The Insurance Company, 6 Id. 1.

f Cross v. Harrison, 16 Howard, 164; Leitensdorfer v 
The Grapeshot, 9 Wallace, 129.
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fair and reasonable exercise of the authority under which it 
was made. A large amount of money was to be expended 
and was expended by the lessees. The lease was liable to 
be annulled if the expenditures were not made and the work 
done within the limited time specified. The war might last 
many years, or it might at any time cease and the State and 
city be restored to their normal condition. The improve-
ments to be made were important to the welfare and pros-
perity of the city. The company had a right to use them 
only for a limited time. The company was to keep them in 
repair during the life of the lease, and at its termination 
they were all to become the property of the city. In the 
meantime the rental of eight thousand dollars a year was to 
be paid.

When the military authorities retired the rent notes un-
paid were all handed over to the city. The city took the 
place of the United States and succeeded to all their rights 
under the contract.*  The company became bound to the 
city in all respects as it had before been bound to the cov-
enantees in the lease. The city thereafter collected one of 
the notes subsequently due, and it holds the fund, without 
an offer to return it, while conducting this litigation. It is 
also to be borne in mind that there has been no offer of 
adjustment touching the lasting and valuable improvements 
made by the company, nor is there any complaint that the 
company has failed in any particular to fulfil their contract.

We think the lease was a fair and reasonable exercise of 
the power vested in the military mayor and the two boards, 
and that the injunction awarded by the court below was 
properly decreed. The Jus post liminium and the law of nui-
sance have no application to the case.

We do not intend to impugn the general principle that 
e contracts of the' conqueror touching things in conquered 

l°Se ^ie^r effiCi)tey when his dominion ceases.
e decide the case upon its own peculiar circumstances, 

w ich we think are sufficient to take it out of the rule.

The United States v. McRae, 8 Law Reports, Equity Cases, 75.
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We might, perhaps, well hold that the city is estopped 
from denying the validity of the lease by receiving payment 
of one of the notes, but we prefer to place our judgment 
upon the ground before stated.

Judgme nt  affi rmed .

Justices CLIFFORD, DAVIS, and BRADLEY did not 
hear the argument of this case, and did not participate in 
the judgment.

Mr. Justice HUNT, concurring.
I cannot assent to the proposition that the agents of the 

city appointed by the conquering power which captured it 
had authority to execute a lease of its levees and wharves 
continuing more than nine years after the conquering power 
had abdicated its conquest. If an extension of nine years 
may be justified, it would be difficult to repudiate an ex-
tension for ninety years, if that case should be presented. 
The lease under consideration was executed on the 8th day 
of July, 1865, to continue for the term of ten years. On 
the 18th of March, 1866, eight months and ten days after-
wards, the military authority of the United States was with-
drawn and the civil authority resumed its sway. The lease 
continued for that length of time during the military occu-
pation of the city, and by its terms was to continue nine 
years, three months, and twenty days after the military do-
minion did in fact cease to exist. That the execution of 
this lease was an unwarranted assumption of power by the 
agents who made it, I quote Halleck on International Law 
and the Laws of War.*  He uses this language:

“§4. Political laws, as a general rule, are suspended dur-
ing the military occupation of a conquered territory. . e 
political connection between the people of such territory 
and the state to which they belong is not entirely severe , 
but is interrupted or suspended so long as the occupation 
continues. Their lands and immovable property are, t ere'

* Page 780, g 4.
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fore, not subject to the taxes, rents, &c., usually paid to the 
former sovereign. These, as we have said elsewhere, belong 
of right to the conqueror, and he may demand and receive 
their payment to himself. They are a part of the spoils of 
war, and the people of the captured province or town can 
no more pay them to the former government than they can 
contribute funds or military munitions to assist that govern-
ment to prosecute the war. To do so would be a breach of 
the implied conditions under which the people of a con-
quered territory are allowed to enjoy their private property 
and to pursue their ordinary occupations, and would render 
the offender liable to punishment. They are subject to the 
laws of the conqueror, and not to the orders of the displaced 
government. Of lands and immovable property belonging 
to the conquered state, the conqueror has, by the rights of 
war, acquired the use so long as he holds them. The fruits, 
rents, and profits are, therefore, his; and he may lawfully 
claim and receive them. Any contracts or agreements, 
however, which he may make with individuals farming out 
such property, will continue only so long as he retains con-
trol of them, and will cease on their restoration ”to, or re-
covery by, their former owner.” To which he cites Heft-
ier;*  Vattel;f American Insurance Co. v. Canter^ and other 
authorities. See also, Thirty Hogsheads of Sugar v. Boyle.§

The wharves and levees now in question were land and 
immovable property belonging to the conquered state. The 
fruits and rents of them were spoils of war which belonged 
to the conqueror so long as he held the conquered state, 
y hen the possession of the conqueror was at an end, the 

rights belonging to a conqueror ceased also. The spoils of 
war not belong to a state of peace.

It is said that although this doctrine may be sound gen-
erally, it is not applicable to our recent civil war. But why 
“pt * The State of Louisiana was in rebellion against the 

mted States government. It had formally disavowed its

* Droit International, 131-183, 186.
f Droit des Gens, liv. 3, ch. 13, § 197, et seq.
j 1 Peters, 542. . g 9 Cranch, 191.
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association with the United States, and had formally become 
a member of another and hostile confederated government. 
The United States invaded its territory and captured its 
commercial metropolis, not figuratively or metaphorically, 
but literally and physically; with its ships, its cannon, and 
its men it battered down the forts built for its protection 
and drove out the armies by which it was defended. What 
it thus acquired by military power, it retained by the same 
power.

The armies of the revolting States were overthrown, and 
peace ensued. It was not, as the ancient historian said, 
u soliludinem faciunt, pacem appellant” but rest, repose, and 
rights restored. The State of Louisiana was again the sov- 
ereign authority in which all the administrative power of 
the State was vested. The city of New Orleans as a repre-
sentative of the State, and under its authority, possessed the 
absolute control of its municipal powers, in the same manner 
and to the same extent as it possessed and exercised them 
before the existence of the war. The displaced government 
resumed its sway. The conqueror’s possession ceased.

The State of Louisiana and the Confederate government 
were public enemies, not unsuccessful revolutionists merely. 
The forts of the Confederate States were blockaded as those 
of a foreign enemy, and vessels taken in attempting to enter 
them were adjudged prizes of war. A prize court is in its 
very nature an international tribunal. Their captured sol-
diers were not shot as rebels, but were exchanged as prison-
ers of war. All intercourse between the citizens of the 
contending States was illegal, contracts were dissolved or 
suspended, their property within our States was confiscated 
to the public use. In short, we were at war with them. It 
is difficult to understand why the postliminy doctrine is not 
applicable under such circumstances.

In Flemings. Page,*  Chief Justice Taney says: “The port 
of Tampico, at which the goods were shipped, and the Mexi 
can State of Tamaulipas, in which it is situated, were un-

* 9 Howard, 614, &c.
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doubtedly, at the time of the shipment, subject to the sov-
ereignty and dominion of the United States. The Mexican 
authorities had been driven out or had submitted to our 
army and navy; and the country was in the exclusive and 
firm possession of the United States, and governed by its 
military authorities, acting under the order of the president. 
But it does not follow that it was a part of the United States, 
or that it ceased to be a foreign country in the sense in 
which these words are used in the acts of Congress. . .... 
While it was occupied by our troops, they were in an ene-
my’s country and not in their own; the inhabitants w’ere 
still foreigners and enemies, and owed to the United States 
nothing more than the submission and obedience, sometimes 
called temporary allegiance, which is due from a conquered 
enemy when he surrenders to a force which he is unable to 
resist. Tampico, therefore (he says), was a foreign port 
when this shipment was made.”

This case is authority to the proposition that conquest 
and temporary military possession do not alter the national 
character of a city or port. As Tampico remained Mexican, 
notwithstanding its conquest by our armies, so New Orleans, 
so far as thejizs post liminii.is concerned, remained a part of 
the Southern Confederacy.

There is, however, another view of the case that may be 
taken.

The care, custody, and control of wharves and levees is 
legitimately within the power of the city. Like streets and 
highways, they may be opened or closed in the discretion 
of the city. The mode in which they shall be used, how 
inanaged and regulated, whether open to the use of all in-
differently, whether portions shall be set apart for particular 
oses, whether certain classes of business shall be confined to 
particular localities, whether controlled by the immediate 
gents of the city or managed by those to whom the city 

oiay lease them, are matters of police regulation to be settled 
y the authorities of the city.*  In none of the cases is it to

Slaughter-House Cases, 16 Wallace, 36.
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be assumed that the power will be wilfully exercised to the 
injury of the city.

In my view, the agents of the city who made the lease of 
July 18th, 1865, which we are now considering, exceeded 
the authority they possessed. Their authority was limited 
to the time of the possession and control of the lots by the 
military authority which appointed them. The making of 
the lease, however, was not an illegal act in any other sense 
than that the agents had exceeded their powers. The ex-
cessive acts of those agents were capable of ratification, and 
if ratified, were as binding upon the principal as if originally 
authorized.

It appears that the lessees gave their notes (one hundred 
and twenty notes in number) for $666.66 each, payable 
monthly, for the whole amount of the rent to become due. 
The first nine of the notes were paid to the mayor and 
bureau acting under the military authority. The govern-
ment of the city now in power was elected by the citizens 
according to law, in the ordinary manner, upon the resump-
tion by the State and city of their civil powers, and was 
vested with the entire authority of the city in respect to 
wharves, levees, their management and control. Upon the 
principles already7 stated, it had power to lease the levee and 
wharf in question to the steamship company for the period 
named in the lease. Prior to the war, it had leased portions 
of its wharves to individuals, and had farmed out the collec-
tion of the levee dues upon the entire wharves by sections.

It came into possession of the city government upon the 
election of its citizens on the 18th of March, 1866. Twenty- 
four days thereafter, to wit, on the 11th of April, 1866, the 
note for $666.66 due three days previously, was paid to the 
city government. At the same time all the other notes, 
one hundred and eleven in number, were transferred by the 
military government to the new city administration. These 
notes were retained by the city until several months after 
the present action was begun, when they7 were tender© 1°

* 1 Dillon on Municipal Corporations, $$ 43, 64, 67, 74, 181.
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the plaintiff by supplemental answer. No tender was ever 
made of the money, $666.66, received by the city upon the 
note paid to it by the plaintiff for the rent due April 8th, 
1866. It now holds and enjoys, to that amount, the rent 
received by it under a lease which it seeks to repudiate.

The reception and holding of this rent is a clear and un-
qualified act of ratification, which bars the defence of a want 
of authority to execute the lease from which it issued. It is 
in violation of every principle of honesty and of sound mo-
rality, that one should retain the benefit of the act of his 
agent, and at the same time repudiate such act.*

A ratification once made, with a knowledge of all the 
material circumstances, cannot be recalled.f A ratification 
of a part of a contract ratifies the whole.J One act of ratifi-
cation is as complete and perfect in its effect as any number 
of acts of the same character.

For these reasons I am able to
Con cu r  in  the  affirm anc e of  the  jud gmen t .

Mr. Justice FIELD, dissenting.
I am unable to agree with the majority of the court in the 

judgment rendered. The power of the mayor and board 
of New Orleans, appointed by the commanding general upon 
the military occupation of that city, terminated with the 
cessation of hostilities; and I am of opinion that no valid 
alienation of any portion of the levee front and landing of 
the city could be made by them for any7 period extending 
beyond such occupation.

Assuming, as asserted, that the capture of New Orleans 
gave to the military authorities of the Union the same rights 
w]th respect to property there situated which would attend 
the conquest of a foreign country, the result is not different. 
A temporary conquest and occupation of a country do not

* Story on Agency, 289, 240, 252-3-4-9; Bissell v. Michigan Southern 
Wh ^°r^ern ^n<^'anu Railroad Company, 22 New York, 258; Parrish v.

ee er, lb. 504; Perkins v. Washington Insurance Co., 4 Cowen, 645; 
eterson v. Mayor, 17 New York, 449.
T Story on Agency, g 242. J lb. and g 250.

Vol. xx. 26
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change the title to immovable property, or authorize its 
alienation. They confer only the rights of possession and 
use. When the military occupation ceases, the property 
reverts to the original owner with the title unimpaired.

“ Of lands and immovable property belonging to the state,” 
says Halleck, “ the conqueror has by the rights of war ac-
quired the use so long as he holds them. The fruits, rents, 
and profits are, therefore, his; and he may lawfully claim 
and receive them, but contracts or agreements, however, 
which he may make with individuals farming out such prop-
erty, will continue only so long as he retains control of 
them, and will cease on their restoration to or recovery by 
their former owner.”* Such is the language of all pub-
licists and jurists, and there is nothing in the circumstances 
attending the military occupation of New Orleans by our 
forces which calls for any modification of the well-estab-
lished rule of public law on this subject. The fact that New 
Orleans is a part of one of the States of the Union certainly 
ought not to be deemed a reason for enlargingthe power of 
the military commander, but on the contrary would seem to 
be good ground for restricting it.

It appears to me to be perfectly clear that, according to 
settled doctrines of public law, questioned by no publicists, 
but everywhere recognized, the authorities of New Orleans 
were restored to as complete control over the levee front and 
landing of the city upon the cessation of the military occu-
pation as they possessed previously, and had, in consequence, 
a perfect right to remove all obstacles to the public use of 
such levees and landings.

I do not see any ground for the application of the doctrine 
of ratification in the case. The civil authorities of the city 
were restored to power in March, 1866, and in April follow-
ing they asserted their right to remove the obstructions to 
the levees created by the steamship company, and took steps 
to enforce it. In this proceeding they’ repudiated instead o 
ratifying the action of their military predecessors. The one

* On International Law, chap. 32, $ 4.
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hundred and eleven unpaid notes of the company received 
by their predecessors have been deposited in court subject 
to the company’s order, and the failure to restore or tender 
the proceeds of one note, amounting to six hundred and 
sixty-six dollars, previously paid, may be justified or ex-
plained on grounds consistent with the repudiation of the 
lease. Ratification of unauthorized acts of public agents, 
or persons assuming to be public agents, can only be in-
ferred from conduct indicating an intention to adopt the acts 
and inconsistent with any other purpose. The alienation by 
sale or lease of any portion of the public levees and land-
ings of the city after the restoration of its civil authorities 
could only be made, if at all, by ordinance or resolution of 
its common council, and it may be doubted whether there 
could be a ratification of an unauthorized alienation, at-
tempted by their predecessors, by any proceeding less direct 
and formal.

I am of opinion, therefore, that the decree of the court 
below should be reversed, and the bill be dismissed.

Lyon  v . Pol la rd .

Where a person agreed to serve in superintending a large hotel for an-
other, at a compensation specified, either party being at liberty to ter-
minate the contract on thirty days’ notice to the other, and the person 
agreeing to superintend was ejected by the other on less than thirty 
«ays’ notice, held, in a suit for damages by the party thus ejected—the 
general issue being pleaded and notice of special matter given—that the 
efendant might prove that the party ejected was unfit to perform his 
uty by reason of the use of opiates, and by reason of unsound mental 

condition.
Where by the terms of a contract a party is bound to give thirty days’ 

notice of an intention to terminate it, and having given the notice after-
wards waives it, he may in fact renew the notice, though the form of his 
communication purport to insist on the notice which he has waived; 
an at the expiration of the required time the second document will 
operate as a notice.
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3. Though where, under a contract of hiring services, a party is bound to 
give a certain number of days’ notice to terminate it, it is not termi-
nated until the full term of days has elapsed, yet where an action has 
been brought for damages for a dismissal without the proper notice, a 
notice of termination may be given, though the full number of days has 
not expired when an actual dismissal took place; this to show that the 
plaintiff had a right now to serve but a portion of the thirty days.

Error  to the Supreme Court of the District of Columbia.
Mrs. E. A. Pollard sued J. E. Lyon in the court below, 

and declared on a written contract, by which Lyon agreed 
to furnish the means of carrying on the St. Cloud Hotel, a 
hotel of considerable size in the city of Washington, and 
Mrs. Pollard agreed to superintend and conduct it. For 
this service she was to receive one-fifth of the net profits, in 
ascertaining which the rent paid by Lyon for the house was 
to be excluded. Either party wTas at liberty to terminate 
the contract by giving thirty days’ notice in writing. The 
breach alleged was that the defendant ejected the plaintiff 
from the premises without having given the stipulated no-
tice. Under pleas which amounted to the general issue, the 
defendant undertook to show that he had given the notice 
required, and under a special notice of what he would offer in 
evidence, offered to prove that the plaintiff was unfit to per-
form her part of the contract by reason of the use of opiates, 
and by reason of her unsound mental condition. The court 
refused to receive the evidence; and the defendant excepted.

The defendant then offered evidence of a service of notice 
on the 11th July on the plaintiff, under the contract to ter-
minate it. Also evidence of service of a notice on the 19th 
September, in this form :
‘Ar th  * “ September 19th, 1870.
“ Mrs . E. A. Poll ard .

“Madam : On the 11th of July last I caused notice in writing 
to be served upon you, which notice terminated the agreement 
between us. I now notify you that the time specified in that 
notice has fully expired, and that you are no longer superintendent 
of this hotel, and no longer entitled to the appellation of pio- 
prietress. “ Respectfully,

“J. E. Lyo n .”
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Testimony was also given tending to show that the first 
notice had been waived or withdrawn.

The plaintiff was dismissed on the 4th of October.
On this testimony the defendant asked the court to charge 

that, even if the notice of July 11th had been wholly with-
drawn, the subsequent notice of September 19th was in 
legal effect a renewal of it, and of itself operated to termi-
nate the contract at the expiration of thirty days from its 
date.

This prayer the court refused to grant; and verdict and 
judgment having been given for the plaintiff, the defendant 
brought the case here on exceptions to the evidence, and to 
the refusal to charge as requested.

Mr. J. H. Bradley, in support of the rulings and charge:
The court rightly refused the offers as to the use of opiates, 

and as to the plaintiff’s unsound mental condition. The 
suit was for damages on a contract which if the plaintiff 
failed to perform it, it was in the power of the defendant 
to rescind on thirty days’ notice. If a contract provides a 
special mode of putting an end to it, that mode must be fol-
lowed. However imperfectly the plaintiff may have per-
formed her duties, so long as the defendant chose to accept 
her performance, he was bound to pay her in the manner 
stipulated between them.

The next exception is directed to the charge of the court 
011 the subject of the notices. The charge was right. 
Whether there was a waiver by the defendant of the notice 
of July Uth, 1870, was purely a question of fact for the 
jurors to determine, and was properly left to them. If they 
found that it was waived by the defendant, it became ex-
tinct; and could not be revived by the defendant.

The notice of the 19th September, 1870, could not then 
ave been made a renewal of its predecessor.
Nor is it a good notice operating of itself to terminate the 

contract at the expiration of thirty days from its date. It 
oes not propose or pretend to be a notice to take effect at 

a uture day, but sets up a former notice that the plaintiff
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was holding over against that notice after the term expired, 
and is, if anything, a demand of immediate possession.

Messrs. Davidge and Cox, contra.

Mr. Justice MILLER delivered the opinion of the court.
The offers, as to the use of opiates and the unsound men-

tal condition, are the subjects of the first bills of exception.
We do not agree with counsel that, for the insanity of 

plaintiff, or her mental incapacity to perform her part of the 
contract, whether from natural infirmities or from the use 
of opium, the only remedy of the defendant is an action 
against her on the contract. The plaintiff' was employed to 
perform important and specific duties. Her compensation 
for this was to be one-fifth of the net proceeds of the busi-
ness which she had agreed to superintend. If she rendered 
herself, or otherwise became, incapable of performing these 
duties, that of itself authorized defendant to rescind or ter-
minate the contract. He was not bound to continue as the 
superintendent of a large hotel a person who was a lunatic, or 
who was so stupid under the influence of narcotics that her 
presence was a danger and an injury, and who could render 
no reasonable service. The contract on her part implied 
some capability of performing the duties she had assumed, 
of rendering some service. If she could render none de-
fendant was not bound to continue it even for the thirty 
days which the termination of it by notice required. The 
court below erred in refusing to admit this evidence.

The defendant offered evidence of a service of notice on 
the 11th July on plaintiff, under the contract, to terminate 
it. Also evidence of service of a notice on the 19th Sep-
tember of his intention to act on the first notice, and that 
the time bad expired. Testimony was also given tending to 
show a waiver or withdrawal of tire first notice. The plain-
tiff was dismissed about the 4th of October. On this testi-
mony the court was asked by defendant to instruct the juiy 
that, even if the notice of July 11th had been wholly with-
drawn, the subsequent notice of September 19th was in legal
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effect a renewal of the former notice, and of itself operated 
to terminate the said contract at the expiration of thirty 
days from its date.

Assuming as the bill of exceptions seems to show, that 
the date of the notice of September 19th was the date of 
its service on plaintiff, we think the court erred in refusing 
this prayer.

The only object or purpose of any notice in the case was 
to apprise the party on whom it was served that the other 
party intended to terminate the contract. The contract itself 
fixed the time when this should take place, namely, thirty 
days after the service. The fact that the notice refers to a 
past notice and speaks of the termination of the contract as 
being already accomplished, does not destroy its effect as a 
notice of present intent to put an end to the arrangement. 
This notice of intent the contract makes effectual at the end 
of thirty days, and so the court was asked to instruct the 
jury. In declining to do this the court left the jury to infer 
that it had no effect whatever.

It is probable that if the first notice was wholly waived or 
abandoned the defendant had no right to dismiss the plain-
tiff until the 19th day of October. But even in reference 
to damages defendant had a right to show that under the 
contract and the notice she had only fifteen days to remain, 
and was injured only to that extent.

Judg ment  reve rsed .

Ave ry  v . Hack le y .

■A. valid lien is not divested by the mere fact of the holder of it subsequently 
taking a transfer of the equity of redemption made to him with a view 
of giving to him a preference, and in violation of the Bankrupt Act. 
The transfer of the equity of redemption of course is void.

Erro r  to the Circuit Court for the Western District of 
Michigan.

Avery, assignee of Blake, a bankrupt, brought trover in
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the court below against Hackley & Co. to recover the value 
of certain saw-logs, alleging that they had been transferred 
by the bankrupt to the said Hackley & Co. in fraud of the 
Bankrupt Act.

The case, as found by the court on a waiver of a jury, was 
thus:

Hackley & Co. were owners of saw-mills and engaged in 
sawing logs, and so making boards from them. Blake was 
a lumberman without capital, and engaged in buying logs 
and bringing them to saw-mills to be thus sawed into boards.

On the 25th of January, 1868, a contract was made be-
tween the two parties, by which Blake, on the one hand, 
agreed to deliver at the saw-mill of the defendants 18,000,000 
feet of saw-logs to be sawed into boards, and by which 
Hackley & Co., on the other, agreed to advance to him $4 
per 1000 feet, to be paid from time to time as the sawing 
advanced, and to'be applied exclusively to the purchase of 
logs to be brought to them to be sawed.

To secure the advances, the property in the logs was con-
veyed to the defendants and the right of property vested in 
them ; and they covenanted that when the lumber was man-
ufactured they would send it to market and sell it to the 
best advantage; the proceeds to be equally divided between 
the parties.

Blake accordingly sent to the defendants large quantities 
of logs, and the defendants advanced large sums ($77,000) 
of money upon them; the case, as found, showing that but 
for the advances Blake could not have got this lumber from 
the forests, and thence to the defendants’ mills.

During the spring of 1868 the price of lumber fell largely, 
so much so that it seemed likely that all the logs which 
Blake had sent to the defendants would be inadequate to 
repay to them their advances on account of it. Hereupon 
Blake, on the 25th of May, in the year just named, informe 
the defendants that he was unable to pay his debts, and p10 
posed to make an assignment. They objected to his doing 
this and requested him to make a bill of sale of his pioper y 
to them. This he made; the bill of sale embracing not on y
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the logs then at their mills, but certain land from which it 
was cut, and various property, saws, horses, oxen, wagons, 
&c., which had been used in getting it from the place where 
it grew to the mills. The defendants, however, did not deliver 
up nor cancel, nor agree to deliver up or cancel, the contract of 
January 25th, but contrariwise, kept it in their possession.

The bill of sale of May 25th was made afterwards, with a 
view to give the defendants a preference, and therefore in 
violation of the Bankrupt Act.

On the 2d of June, 1868, Blake was decreed a bankrupt, 
and Avery, the plaintiff below, appointed his assignee. Soon 
afterwards, the creditors objecting to the bill of sale, the de-
fendants transferred to the assignee all the property conveyed 
by the bill except the logs. These they had sold, the pro-
ceeds paying them nothing above their advances previous 
to May 25th, and on their refusing to pay to the assignee 
these proceeds he brought the action below.

The question, of course, was whether this contract of the 
25th of January was abandoned by the defendants doing 
what they had done subsequent to it (that is to say, by their 
taking, in the circumstances which they did, the bill of 
sale of May 25th), and merged in that bill. If so, the de-
fendants had lost their lien, since it was obvious that they 
could not stand on the new contract of May 25th, it having 
been plainly void as to creditors. On the contrary, if the 
old security was not abandoned, then, although the defend-
ants had attempted to strengthen their hold on the logs by 
an additional security, voidable at the election of creditors, 
and which the creditors did avoid, the right of lien justly 
acquired was not lost to the defendants, and they were at 
iberty to assert it in this action.

The court below decided that the lien was not affected by 
what was done on the 25th of May, and from that decision 
this writ of error was taken.

«r. J. If. Champlin, for the plaintiff in error; Mr. E. A. 
™orrs, contra.
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Mr. Justice DAVIS delivered the opinion of the court.
If the contract of January 25th, 1868, was never surren-

dered or abandoned it is manifest that the defendants ac-
quired an interest in and lien upon the logs furnished by 
Blake to the extent of the advances made by them. There 
could be, therefore, on the theory that the contract of the 
25th of January was subsisting, no ground for the main-
tenance of this action. It is said, however, that the defend-
ants lost their rights under this contract by what occurred 
and was done subsequently to its execution.

It is undeniable that before the execution of the contract 
of May 25th the logs in controversy were in the possession 
of the defendants, who had advanced on them to Blake a 
very large sum of money. Without these advances the logs 
could not have been cut, banked, and put in the river; and, 
unless the defendants have plainly lost their right to retain 
the logs, common justice requires that they should be repaid. 
The honesty of the transaction is undisputed. Nor is there 
anything to show that the defendants were aware of the in-
solvent condition of Blake until after the logs had been de-
livered and the money advanced. They were proceeding in 
good faith to carry out their part of the contract when they 
were met by information of Blake’s inability to go on with 
his business. The bill of sale, as it is called, which they 
took embraced not only the logs in controversy, but other 
personal property and real estate.

It is fair to infer from the facts found in the case that the 
bill of sale was not intended to clothe the defendants with 
any greater rights in the logs than they possessed without 
it, for it is very clear that the parties acted on the idea that 
the lumber, when manufactured and sold, w’ould fall short 
of reimbursing the defendants for their advances, interest, 
and expenses. To save them from anticipated loss was, 
doubtless, the motive for including the remaining property 
of Blake, and not any expectation that previously acquit e 
legal rights would be enlarged. The giving this prefeience 
has not operated to lessen the estate of Blake, as the creditors
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got everything but the logs, and these, as it turns out, Blake 
had no interest in.

If there were any reasonable doubt about the intention of 
the defendants not to abandon the contract of January 25th, 
it is set at rest by the consideration that when the bill of 
sale was executed and delivered there was no agreement to 
cancel it, nor was it, in fact, cancelled, but was held and re-
tained by the defendants. Naturally, if they had intended 
to rest their right to the logs exclusively on the bill of sale, 
they would have surrendered the former security.. It is, 
therefore, not a case where an old security is abandoned and 
given up, and a new one taken as a substitute for that which 
previously existed. If, then, the contract of 25th January 
was not merged in the contract of 25th May, the latter one 
cannot operate an extinguishment of the former, the fairness 
of which has not been denied. This would not be the case 
if both contracts were valid, unless by express agreement, 
and it would be singular if such an effect could be produced, 
where one of them could be avoided by creditors as against 
the policy of the law. The creditors having elected to avoid 
the fraudulent conveyance, take the property as though it 
had never been made, and subject to all lawful liens upon 
it. The assignee, standing in the place of the bankrupt, 
acquired no greater rights than he possessed, and the de-
fendants neither gained nor lost any rights because of the 
bill of sale.

These general views are sustained by authorities which 
seem decisive of the point at issue.*

One of these authorities, White v. Gainer,,]• was trover by 
the assignee of a bankrupt. The defendant, a maker of

n re Kahley, 4 Bankrupt Register, 124; Ladd v. Wiggin, 35 New 
ampshire, 428; Towle v. Hoit, 14 Id. 63; Stedman v. Vickery et al., 42 
Mne, 136; Hoyt v. Dimon, 5 Day, 483; Britt v. Aylett, 6 English, 475; 

Pick V'' ^Orn^S’ E- Gtreen (New Jersey), 112; Ripley v. Severance, 6 
p erinS’ ^74; Sawyer v. Turpin, 5 Bankrupt Register, 339; Eastman 

y er, t4 Wisconsin, 39; Stokoe v. Cowan, 29 Beavan, 637; Meshke v.
? 16 Wisconsin, 319; White v. Gainer, 2 Bingham, 23.
T * Bingham, 23.
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cloth, who had a lien on some cloth in his possession, pur-
chased it of the bailor, together with several other pieces, 
after he became bankrupt, and when the cloth was de-
manded of him by the assignees of the bankrupt, refused to 
give it up, saying, “ I may as well give up every transaction 
of my life.”

It was contended at the trial that the lien was merged in 
the purchase, and that, at all events, it was waived, because 
not set up when the cloth was demanded. The judge di-
rected the jury that the demand should have been accom-
panied with a tender of the amount due for the workman-
ship on the cloths, but reserved the point as to the merger 
of the lien.

On deciding the motion for a rule nisi to set aside the ver-
dict, Best, C. J., said: “ It has been urged that he (the de-
fendant) bought the cloths after the bankruptcy. If that 
were so, he stands in the same situation as every other pur-
chaser, under the same circumstances; the purchaser is liable 
to restore them to the assignees, but the assignees must take 
them subject to such rights as had accrued previously to 
their claim, and the bankruptcy of the bailor will not deprive 
the defendant of the right to which he is entitled,—the right 
of lien. It might have been otherwise, if the defendant, 
when called on to surrender the goods, had relied on the 
purchase; but this was not the case, and the verdict must 
stand.”

The rule laid down by Chief Justice Best is applicable 
here.

The assignee of Blake had no right to the property until 
he had tendered the advances upon it, and there is no evi-
dence that the defendants placed their refusal to deliver the 
property upon any. particular ground. In the absence of 
this evidence it is a reasonable presumption that the lien, if 
not asserted in terms, at least, was not when demand was 
made, waived. It is true the defendants claimed, after t e 
execution of the bill of sale to the creditors of Blake an 
other persons, to be the absolute owners of the property 
conveyed to them, but so far as the logs were conceine ,
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this claim was doubtless founded on the belief that the price 
of lumber would not advance, and if it did not, according to 
the estimates which were made, Blake had no interest in 
them. If so, although the claim of absolute ownership 
might not be legally correct, it had a basis of fact to rest 
upon, and does not prove that the defendants intended to 
abandon tbeir lien. Indeed, it would be a harsh rule to 
infertile abandonment of a lien to the extent of this one, 
contracted in good faith in the prosecution of a legitimate 
business, unless the evidence on the subject left no other 
alternative.

It is said that after the execution of the bill of sale the 
lumber was not sold on joint account, and, therefore, the 
lien was waived. The answer to this is that the contract by 
which the lien was secured did not require the lumber to be 
sold on joint account. If the defendants sent the lumber 
to market, sold it to best advantage, and divided the pro-
ceeds, the contract on their part was complied with. They 
had entire control over it, and the manner of sale is imma-
terial and cannot affect the rights of the parties.

The leading purpose of the Bankrupt law is to secure an 
equal distribution of the bankrupt’s property among his 
creditors. This purpose was accomplished in this case when 
the bill of sale was set aside, but the assignee seeks to go 
further and increase the estate more than seventy thousand 
dollars by relieving the bankrupt from the performance of a 
pre-existing valid contract. This he cannot do, unless on 
the clearest proofs that the defendants intended to abandon 
this contract and rely wholly on the bill of sale. As these 
proofs are wanting, the judgment is

Affirmed .
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May s v . Frit ton .

1. Where the consideration of a question is prima facie within the jurisdic-
tion and control of a State court—such as determining to whom the 
surplus of a fund raised by the foreclosure of a mortgage belongs—if 
the person who gave the mortgage becomes bankrupt and his assignee 
goes into the State court, submits to its jurisdiction, and nowhere 
asserts, in any way, the rights of the Federal courts in the matter—he 
cannot, after taking his chance for a decision in his favor, and getting 
one against him, raise in this court the point of want of jurisdiction in 
the State court.

2. To authorize the assignee to recover the money or property under the
thirty-ninth section of the Bankrupt Act, it is necessary that he should 
establish the act of the bankrupt, not only of which he complains, hut 
also that it was done with a view to give a preference over other credit-
ors, and that the other party to the transaction had reasonable cause to 
believe that such person was insolvent. Wilson v. City Bank (17 Wal-
lace, 473), affirmed. The statute assumes that there may be cases where 
the various acts of conveyance and disposition may be made, which 
would not amount to giving a preference.

3. Where, on a feigned issue directed to a jury, both of the necessary facts
abovementioned have been found against the assignee, and this court 
has not the evidence before it, it must assume that the verdict of the 
jury is right.

Error  to the Supreme Court of Pennsylvania; the case 
being thus:

In the year 1862, one Born executed a mortgage to Doll 
and others, on real estate which he then owned. Some years 
afterwards, that is to say, on the 16th of January, 1868, he 
gave to a Mrs. Fritton a bond for $4000, payable in one year, 
with warrant to confess judgment. On this warrant Mrs. 
Fritton caused a judgment to be entered on the day on 
which it was given.

On the 31st day of the same month, a petition was pre-
sented by a creditor of Born alleging that various acts o 
bankruptcy had been committed by him on the 1st, 3d, an 
4th of the same month, and praying that he might be e 
dared a bankrupt. On the 28th day of February, 1868, e 
was accordingly adjudged a bankrupt, and on the 18t o 
March one Mays was appointed assignee.
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On the 6th of July, 1868, Doll, the mortgagee, already 
mentioned, foreclosed his mortgage in one of the county 
courts of Pennsylvania, and he having received from the 
sheriff the amount of it (no question as to the validity of his 
lien having existed), there remained a sum of $5192 above 
that amount, which the court referred to an auditor to dis-
tribute. Going before the auditor, Mrs. Fritton insisted 
that her judgment was a lien upon the proceeds of the prop-
erty sold, and that she was entitled to the proceeds.

The assignees appeared by their counsel and claimed the 
entire fund, on the grounds:

“ First. That it was the property of a bankrupt, and that, 
by reason of the bankruptcy, all his estate passed to the as-
signees.

“ Second. That Mrs. Fritton’s judgment was given in fraud 
of the Bankrupt, law,” and was void for various other rea-
sons set forth.

The Bankrupt Act enacts:
“Sectio n  35. If any person, being insolvent or in contempla-

tion of insolvency, and within four months before the filing a 
petition by or against him, with a view to give a preference, 
procures his property to be attached or seized on execution, or 
makes any payment, pledge, transfer, or who shall within six 
months make any sale, transfer, conveyance, or other disposi-
tion of his property to any person having reasonable cause to 
believe that such person is insolvent and such payment, &c., is 
made in fraud of the provisions of this act, the same shall be 
void, and the assignee may recover the property, &c., from the 
person so to be benefited.”

Mrs. Fritton denied the abovementioned allegations of 
aet made by the assignees, and on her affidavit that they 

Weie unb’ue, a jury was demanded and granted, in pursuance 
die practice in such cases in Pennsylvania. The jury 

0 . that at the time of giving the bond and warrant Born 
^Vas insolvent, but that Mrs. Fritton had not reasonable cause 
0 eheve that he was, and that the judgment was given to 

secure a prior debt, but was not given to enable Mrs. Fritton 
0 0 tain a preference over other creditors.
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After the jury had thus passed upon the questions of fact, 
the counsel for the assignees again appeared before the 
auditor, claiming the fund and insisting that under the find- 
ings of the jury Born was insolvent when he executed the 
warrant of attorney to Mrs. Fritton; that it was given to 
secure a prior debt, and w’as a fraud upon the provisions of 
the Bankrupt Act.

The auditor awarded the fund to Mrs. Fritton, and the 
assignees took an appeal to the Supreme Court.

Upon the appeal to that court it was contended that there 
was error, among other things, “in disregarding the various 
provisions of the United States Bankrupt law in regard to 
preferences given by bankrupts, and in giving Mrs. Fritton 
a preference over other creditors, contrary to the twenty-
ninth section of the United States Bankrupt Act.”

In stating their position before the Supreme Court the 
assignees, in their argument, which was contained in the 
record, said:

“ The inquiry is reduced to this : Who is entitled to the fund 
in court, Mrs. Fritton or Born’s assignees?”

The Supreme Court affirmed the award below, which gave 
the fund to Mrs. Fritton, and the case was now brought here 
on error by the assignees.

Messrs. Durant and Horner, for the assignees, plaintiff in error:
1. The State court was without jurisdiction over Mrs. 

Fritton’s claim. It erred in granting a feigned issue upon 
her affidavit, and in giving judgment in her favor. The 
whole subject belonged to the Federal courts to decide, an< 
when it appeared that proceedings in bankruptcy had been 
taken and were still pending, the jurisdiction of the State 
court was at an end, and the matter should have been certi-
fied into the District Court of the United States for its deter 
mination. Whether the judgment creditor had a lien or no 
is a question which can only be solved in the Bankiupt 
court of the United States.

2. The judgment below was erroneous, because |S-
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Fritton’s judgment was given to secure a prior debt. The 
case of Buchanan v. Smith, recently decided by this court,*  
declares in effect that whatever enables a debtor to proceed 
more rapidly than if he was retarded by the necessary delay 
of an action, is a fraud upon the Bankrupt Act.

Messrs. A. V. Parsons and J. S. Parsons, contra:
1. Whether if the point now made by the opposing coun-

sel as to jurisdiction had been made below, it would have 
been a good one, need not be in the least considered, since 
the record shows in the fullest manner that it was no-
where there made, and shows that everywhere, in fact, it 
was waived. A party cannot take, in this court, points not 
taken anywhere below. This is settled practice.

2. No doubt in Buchanan v. Smith many dicta are found 
which might militate against the present case. But it is 
manifest from what is said in the subsequent case of Wilson 
v. The City Bank, that Buchanan v. Smith did not express the 
views of this court, though it recorded its judgment upon 
the particular case. Indeed, since the case of Wilson v. The 
Oily Bank, it has not been regarded as of any authority.

Mr. Justice HUNT deli' vered the opinion of the court.
In looking into the record we do not find that the ques-

tion of the jurisdiction of the State courts over Mrs. Fritton’s 
claim, now made in the argument of the learned counsel of 
the assignees, was anywhere made in the courts below. It 
does not appear to have been made before the auditor, or 
before the Supreme Court on appeal. On the contrary, it 
affirmatively appears that the assignees submitted the ques-
tion of the title to the fund to both of these courts, and 
asked its decision in their favor. In the proceeding before 

o auditor, before the jury passed on the questions of fact, 
is was the case. After the jury had passed upon them the 

counsel for the assignees again appeared before the auditor, 
c aiming the fund and insisting that under the findings of

vol. xx.
* 16 Wallace, 277.

27
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the jury Born was an insolvent when he executed the war-
rant of attorney to Mrs. Fritton; that it was given to secure 
a prior debt, and was a fraud upon the provisions of the 
Bankrupt Act.

So, upon the appeal to the Supreme Court, the same 
ground was taken.

In all these instances the assignees submitted the decision 
of their claims to the State courts, and, in asking those 
courts to decide in their favor, necessarily asked them to de-
cide the case.

While the assignees have made sufficient objection to the 
judgment rendered against them, we nowhere find an objec-
tion to the power of the court to render a judgment. An 
objection that the court has not decided correctly is a very 
different thing from an objection that the court has no power 
to decide.

The present was the case of the foreclosure of a mort-
gage under the State laws. The disposition of any surplus 
that might arise from a sale on such mortgage, under a pro-
ceeding in the State courts, prima facie belonged to the State 
courts. The subject-matter was within their jurisdiction, 
and under their control. If special circumstances existed 
which altered that result, it was the duty of the party mak-
ing such claim to state them and ask a ruling accordingly. 
Nothing of the kind was done in the present instance.

To be available here an objection must have been taken 
in the court below. Unless so taken it will not be heard here. 
It is not competent to a party to assent to a proceeding in 
the court below, take his chance of success, and, upon failure, 
come here and object that the court below had no authority 
to take the proceeding. This point comes before us at eveiy 
terra and is always decided the same way.*

We are not called upon, therefore, to decide whether, in
_________ __________________ _________ _—•'

* Brown v. Clarke, 4 Howard, 4; Phelps v. Mayer, 15 Id. 160; ^lir"Ir| 
Yates, 16 Id. 14; Camden v. Doremus, 3 Id. 515; Bank ». Kennedy, 17 ® 
lace, 19; Bead v. Gardner, lb. 409; Bay». Smith, lb. 412; Insurance o 
v. Folsom, 18 Id. 237; Town of Ohio v. Marcy, lb. 552; Lucas v. Broo > 
lb. 436; Shutte v. Thompson, 15 Id. 151; Prout v. Boby, lb. 472.
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a case like the present, the State court having the fund in 
its possession, was competent to proceed to its distribution, 
or whether if demand had been made, there having been 
previous to that time a decree of bankruptcy and the ap-
pointment of assignees, the whole subject should have been 
remitted to the United States court.*

The assignees contend further, that the judgment below 
was erroneous for. the reason that the judgment of Mrs. 
Fritton was void under the Bankrupt Act, and that she was 
not entitled to the fund awarded to her. This is the ques-
tion and the only question which was litigated by the as-
signees in the State courts.

The thirty-ninth section of the Bankrupt Act defines what 
acts of the debtor afford grounds for declaring him to be a 
bankrupt upon the petition of his creditor, among which 
are the following: “ Or who being bankrupt or insolvent, . . . 
shall make any payment, gift, grant, sale, ... or give any 
warrant to confess judgment, or procure or suffer his prop-
erty to be taken on legal process with intent to give a prefer-
ence to one or more of his creditors.” The Bankrupt court, 
on the 31st of January, 1868, adjudged that Born had com-
mitted some of the acts in this section specified, by reason 
of which his creditor was entitled to have him declared a 
bankrupt.

Whether Mrs. Fritton shall retain this fund or shall lose 
Jt, depends upon the thirty-fifth section of the same act. 

nat section enacts that if any person being insolvent or in 
contemplation of insolvency, and within four months before 
t e filing a petition by or against him, with a view to give 
a Preference, procures his property to be attached or seized 
on execution, or makes any payment, pledge, transfer, or 

o shall within six months make any sale, transfer, con-
veyance, or other disposition of his property to any person 

lng reasonable cause to believe that such person is in- 
80 vent, and such payment, &c., is made in fraud of the pro-

* See Marshall v. Knox, 16 Wtillace, 551.
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visions of this act, the same shall be void and the assignees 
may recover the property, &c., from the person so to be 
benefited.

To authorize the assignees to recover the money or prop-
erty under this section, it is necessary that he should estab-
lish the act of the bankrupt, not only of which he complains, 
but also that it was done with a view to give a preference 
over other creditors, and that the other party to the trans-
action had reasonable cause to believe that such person was 
insolvent. For a full discussion of the law on this general 
subject, see the recent case of Wilson v. City Bank.*

In the case before us, both of these necessary facts have 
been found against the assignees. In answer to the second 
inquiry submitted to them, the jury said that Mrs. Fritton 
had not reasonable cause to believe that Born was insolvent 
at the time he executed the warrant of attorney. In answer 
to the further inquiry, they said that this warrant of attorney 
was not given with a view to a preference over other credit-
ors. The warrant of attorney cannot, therefore, be held void 
under the thirty-fifth section of the Bankrupt law. That 
section does not reach it, and as the act of the parties was 
valid under the statutes of Pennsylvania, there is nothing 
to impeach its validity.

We have not the evidence before us, and we must assume 
that the verdict of the jury is right. The statute assumes 
that there may be cases where the various acts of convey-
ance and disposition may be made, which would not amount 
to giving a preference.

We are of the opinion that the judgment of the Supreme 
Court of Pennsylvania was right, and that it should be 

Affirmed .

* 17 Wallace, 473; see also Bump on Bankruptcy, 532-542, 547.
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Bell e of  the  Sea .

1. Where adjusters of average, under directions from a mortgagee of a
vessel in possession, and with the consent of her owners, undertake to 
adjust the business of the vessel on her coming in from a voyage in 
which she has suffered disasters and been obliged to take up money on 
bottomry, proceed in their office, collect the freights, general average, 
and insurance, pay the bottomry bond, having it assigned to themselves, 
and make the necessary disbursements of the vessel, it will not be in-
ferred, except upon clear proof, that they meant to extinguish as against 
themselves the bottomry lien.

2. Nor will a representation in the nature of a mere opinion by them as to
what will be the result of the whole adjustment, prevent them from en-
forcing their bottomry lien, if the freight, insurances, &c., do not dis-
charge it, against a purchaser of the vessel who has relied on the repre-
sentation.

Appe al  from the Circuit Court for the Eastern District 
of Pennsylvania; the case being thus:

The American ship “ Belle of the Sea,” owned by one 
Kimball, being in the port of New York, a certain Ham-
mond, of that city, lent to her said owner, Kimball, $25,000 
on a mortgage of the vessel; and the vessel sailed to Cal-
cutta. On her return voyage from Calcutta to New York, 
she sprung a leak, was obliged to put into Mauritius for re-
pairs, and to take up $46,000 on bottomry, the bottomry 
bond (now held by the Messrs. Ward in New York), covering 
ship, cargo, and freight. There were policies of insurance 
on both the ship and freight.

Shortly before the arrival of the ship at New York, the 
mortgage on her being long overdue, and the owner of the 
vessel, Kimball, being supposed to be unable to pay either 
bottomry bond or mortgage, Hammond, the holder of the 
mortgage, addressed himself to Higgins & Co., average ad-
justers, telling them that on the arrival of the Vessel he 
uaeant to take possession of her, and that he wanted them to 
protect his interest in the mortgage generally. According 
0 the account given of the matter by Higgins & Co., they 

a&reed with him “ to transact the business, take up the bond*
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and divide one-half the commissions that could be earned in 
the case.” They subsequently saw the Wards, holders of 
the bond, and offered to take it up in behalf of Hammond, 
the mortgagee. The Wards agreed that if before twelve 
o’clock of a day named and then near at hand, Kimball, the 
owner of the vessel, did not take it up, they, the adjusters, 
might do so. At about eleven o’clock or the day thus fixed 
Kimball came with his two sons to the office of the adjusters. 
Higgins’s account of the interview was to this effect:

“ Mr. Kimball stated generally that he thought of putting 
the business of the vessel in our hands. I then told him that 
we had made all arrangements with Mr. Hammond to take up 
the bond, and that at twelve o’clock we expected to get it; that 
I did not think he could raise the requisite amount of money, or 
find anybody ready at a moment’s notice to go into the affair, 
and that I therefore considered we were pretty certain of get-
ting it.

“I further stated to him that as Hammond was then acting 
as mortgagee in possession, I didn’t see that there need be any 
conflict, for if he could find any one to supply him with money 
to pay off Hammond, be would be bound to account for all 
moneys received by him flowing from the business of the vessel, 
and told him that I had made an arrangement with Hammond 
to divide one-half of the commissions with him. Mr. Kimball 
stated that he hoped to raise money and pay off Hammond, and 
that in that event he would expect Hammond to account to him 
for these commissions. I told him that my fee would be made 
in accordance with the trouble in the case. He then expressed 
his satisfaction, and volunteered to go and tell Mr. Ward that it 
was agreeable to him that we should take up the bond. I think 
I told him that we would endeavor to do justice to all parties 
interested; and he went away. At twelve o’clock we took up 
the bond; took an assignment of it from the Wards; and then 
we went on to manage the business of the vessel; everything 
being managed by Mr. Hammond, personally, in his capacity as 
mortgagee in possession. We put a man in possession. r 
Kimball subsequently transferred the policies of insurance on 
the ship to us. ,

“ I should state also that the same day, before we took up e 
bond, we were called on by the charterer, Samuel Stevens, w 0
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stated that he expected to have taken up the bond if he could 
have got it, in order to protect himself for advances made to 
the ship on account of freight-moneys, which be said amounted 
to $27,500, or thereabouts, and that he had given notice to all 
the consignees not to pay the freight to anybody else but him-
self. I told him that that process would lock the whole freight-
money up in court, and involve the whole thing in litigation, 
and that I didn’t see why his rights couldn’t be preserved by 
letting us collect the freight, and hold it subject to all the legal 
rights of all concerned. He said he thought it could be so done, 
provided we didn’t allow ourselves to prejudice anybody’s in-
terest at the expense of another. I told him that it was very 
desirable that we should all move together, and that if he would 
lend his aid in haying the whole matter amicably settled with-
out litigation, we would pledge ourselves to act with the strictest 
impartiality to all parties. He expressed himself as entirely 
satisfied with such a pledge, and so promised, and thereupon 
went and informed the consignees that they might pay the 
freight to us.”

The two sons of Kimball, who, as already mentioned, 
were present at the interview between Kimball and the ad-
justers, gave an account of it somewhat different from that 
given by the adjuster. Their statement was as follows:

“ Mr. Higgins proposed to pay the bond for Mr. Kimball if Mr. 
Kimball would give him adjustments of claims against companies. 
He said that he would not charge any commission for payment 
of bottomry bond, as he would not be out of that money more 
than a day or two, as he intended to require payment immedi-
ately, and before delivery of cargo, of all charges on cargo, 
naming the freight and general average thereon; that there 

ere not many owners of cargo, and that they were very 
earnest to get their goods; several had called, and they would 
Pay any moment the entire freight and estimate of general 

rage on cargo. Mr. Higgins estimated the freight at about 
4,000, and the general average on cargo at $20;000, which 

^°uld more than pay bottomry bond and disbursements on 
crew inwards, &c. This was all verbally agreed to by both 
Parties. They said that they would apply collections to bond im-
mediately”
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Nothing was said at this interview about Mr. Kimball’s 
policies of insurance, but at a subsequent meeting they were 
handed to Mr. Higgins to be collected, the amount to be 
applied to payment of the bond, if necessary.

During these operations, one Nickerson was desirous of 
buying the ship, and finally did buy it. He gave this account 
of his purchase:

“ Before I purchased I had an interview with Higgins & Co., 
the agents of the former owner, Mr. Kimball, who had placed 
the affairs of the ship, arising out of her last voyage, in their 
hands for settlement. In this interview they assured me that 
if certain claims of the freighters were paid there would be a 
balance of some $3000 in their hands belonging to the ship. On 
this assurance 1 bought the ship, and paid the freighters’ claims.”

Higgins in giving an account of this same matter stated 
that he had put all the accounts before Nickerson, who ex-
amined them, and had his own adjusters examine them; 
and he denied, in effect, that he had made such representa-
tions as those alleged.

As things turned out Higgins & Co. could not get all the 
insurance-money claimed, and asserted by them to be due 
from the insurers; and there was a deficit which was to fall 
on some one. On whom it was to fall was the question. 
The adjusters, Higgins & Co., asserted that it was to fall on 
the ship under the bottomry bond; they having been subro-
gated to the rights of the Wards. Nickerson, the pur-
chaser, asserted on the contrary that it was to fall on Higgins 
& Co., the adjusters, who had undertaken to pay the bond, 
and to look to freight, insurance, &c., for reimbursement.

The two parties being thus unable to agree, and the vesse 
being in the port of Philadelphia, Higgins & Co. libelled her 
there for the deficit. The District Court decreed in their 
favor, and the Circuit Court on appeal affirmed the decree. 
Nickerson-now brought the case here.

Mr. Henry Flanders, for the appellant;
1. The testimony shows that the adjusters expected confi 

dently that the freight, insurance, &c., would reimbuise
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them, and1, therefore, that they agreed to pay and did pay the 
bottomry bond. The testimony of the two sons of Kimball 
shows this. Higgins’s own testimony shows it no less; for 
he says that his firm was employed “to take, up the bond.” 
The bottomry lien being thus once extinguished is not re-
vived—especially is not revived against an innocent pur-
chaser for value—because the adjusters expected to get 
money which they failed to get. The present case is one of 
every-day occurrence. The adjusters anticipated uncertain 
profits, and did not get them. For this, their own error of 
judgment, they must themselves suffer.

2. In addition to this, we have as a defence the assurance 
of Higgins to Nickerson, before the purchase of this last, 
that if certain claims of freighters were paid there would be 
a balance in favor of the ship; and the fact that on that assur-
ance alone, Nickerson purchased.

The testimony on both parts of the case is, on the appel-
lant’s side, positive, specific, and to the point. The other 
side opposes to it but general denials.

Mr. 8. C. Perkins, contra:
1. The purchaser of the vessel alleges, that the lien of 

bottomry was extinguished by an agreement by the adjusters 
with the owner of the ship that they would take up the 
bond and look only to the freight, general average, and in-
surance for their reimbursement. This he is bound plainly 
to prove. Has he proved it?

It is evident that the adjusters had proposed to the Wards 
to pay the bond and take an assignment of it, before they 
bad any interview with Kimball, the owner of the ship. 
Their occupation being that of adjusters of averages, they 
were doubtless desirous to be employed in that capacity in 
leference to this ship. Whatever estimate they may have 
ffiade of the comparative resources and liabilities of the ship, 
whatever assurances they may have given as to their ability 
to marshal and adjust them for the best interests of the 
owner, these are to be considered as reasons suggested for 
their employment, rather than as importing a stipulation
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that they would accept such resources as their sole security 
for reimbursement. Proposing to pay the amount of the 
bond and to take an assignment of it, it is improbable that 
they intended to forego the certain security thus afforded 
them, and depend upon the problematical sufficiency of the 
ship’s credits to return their large advances. Admitting 
that they were the agents of the ship-owner, the payment of 
his debt with their own money would not work a satisfac-
tion of the debt or an extinguishment of the security for it. 
By the assignment of the bond they took the place of the 
bottomry creditors, and there is no incompatibility in the 
rights to which they thus succeeded and their duties and 
obligations as agents of the debtors. Certainly there is no 
implication, in equity, at least, that by becoming agents of 
the debtor they thereby surrendered or lost any of their 
securities as creditors. Admitting further, that they paid 
the bond in pursuance of an arrangement with the owner 
to that effect, still the debt with its incidents subsisted and 
would only be discharged by payment in money or some 
other conventional mode. The defence really concedes 
this much. For it does not allege that the bond itself was 
satisfied, but only that it is not a lien upon the ship, because 
the adjusters paid it on the faith and credit of the freights, 
general average, and insurance exclusively. But such con-
clusion can only result from an express or implied agree-
ment to that effect. That the adjusters expressly agreed to 
take up the bond and forego its lien does not appear in al 
the proofs, nor is it to be inferred from the fact of their 
agency, or from an agreement to take it up with their money 
and to adjust the liabilities and marshal the resources of the 
ship for the best interests of her owner.

2. If the adjusters represented to Nickerson, the pm- 
chaser of the vessel, that if certain claims of the freighteis 
were paid, there would be a balance in their hands in favot 
of the ship, or her owner, and he thereupon paid these 
claims and purchased the ship, they could not maintain t is 
suit. But this is a fact which it devolves upon the lespon 
dent to prove. The proof of it rests upon his unsupported
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testimony. It is denied by the libellant, Higgins, who is 
alleged to have made the representation. Thus affirmed by 
one party, and denied by the other, it cannot be considered 
as established, and the estoppel, which rests upon it, neces-
sarily fails.

Mr. Justice STRONG delivered the opinion of the court.
Very clearly the ship was not discharged from the bot-

tomry lien, unless the bond was actually paid, or unless the 
libellants agreed to pay it and look to the freights, the gen-
eral average, and the insurances exclusively for their reim-
bursement. Of actual payment there is no evidence what-
ever. On the arrival of the ship at New York, Mr. E. A. 
Hammond, who had a mortgage upon her, which, with 
interest, amounted to more than $30,000, took her into his 
possession, in virtue of authority conferred by the mortgage, 
and employed the libellants to take up the bottomry bond, 
to collect the freight, the general average and insurance, and 
generally to transact the business of the vessel. Subse-
quently this arrangement was assented to by the owner and 
the charterer. Accordingly the libellants took up the bond 
by taking an assignment of it from the Messrs. Ward who 
held it, and proceeded to adjust the business of the ship, 
collecting the freights, general average, and insurance, and 
making the necessary disbursements, but as they were unable 
to realize from the insurances what was expected, the sums 
collected proved insufficient to pay the expenses of discharg-
ing the ship, the commissions, and the necessary disburse-
ments, together with the bottomry bond. They now claim 
the right to apply what they have been able to collect, first; 
° reimburse themselves, the commissions, necessary’ ex-

penses, and disbursements made by them on account of the 
ship; and, secondly, to the discharge of the bottomry lien, 
ooking to the ship for that portion of the bond which, by 

such marshalling of the fund, remains unpaid. And such, 
^e think, are their rights, if they have not been surrendered.

y the assignment of the bottomry bond to them, they be-
came bottomry creditors, and even if there had been no such
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assignment, and had they in fact paid the bond at the in-
stance of the owner and mortgagee, they would have been 
entitled in equity to the rights of the bottomry creditor. 
Being thus creditors by bottomry and also by payments on 
behalf of the ship for expenses, they have a clear right to 
apply whatever funds of the ship come to their hands, first, 
to the satisfaction of their unsecured claims, and secondly, 
to the bond, and to look to the ship for any unpaid balance 
of the bottomry. If, however, when they undertook their 
agency they agreed to pay the bond, and thus discharge its 
lien, looking to the freight, the general average, and the in-
surance alone for reimbursement, or to the personal liability 
of the owner, as the appellants insist they did, they cannot 
now set up a lien on the ship. But we do not think the 
evidence establishes any such agreement, and its existence

«/O'

is quite improbable. They were adjusters of averages, and 
they desired to be employed as such to attend to the busi-
ness of the ship. To secure such employment, they made 
the most favorable representation of what they were able and 
willing to do. But they proposed to the Messrs. Ward, who 
held the bond, to take it up, taking an assignment of it, be-
fore they had any interview with Mr. Kimball, the owner. 
They could then have had no accurate knowledge of the 
amount of the freight, the general average, and the insur-
ance. They could not have known that the ship’s resources 
would suffice to pay the bottomry, and the other expenses 
necessary to make the freight and the general average avail-
able. And they had then no control over the insurances. It 
is, therefore, quite unlikely that they undertook to pay the 
bond and discharge the lien. Their arrangement was with 
the mortgagee, and there is no evidence that they agreed 
with him to do anything more than take the bond from the 
holder and act as general agents of the ship in adjusting its 
affairs. The proofs do not establish that in that arrange-
ment they undertook to satisfy the bottomry and extinguís 
its lien without regard to the amount of freight, general 
average, and insurances which could be collected, and with-
out regard to the necessary disbursements and commissions.
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Such is not the testimony of Mr. Higgins, nor has the mort-
gagee so testified, and the owner was not present at the 
arrangement.

The appellants, however, rely upon the statement of two 
sons of the owner, who do not speak at all of the arrange-
ment with the mortgagee. They speak only of a subsequent 
interview of Mr. Higgins with the owner, from whom the 
possession had been taken, and who had then no control 
over the settlement of the ship’s affairs. Their statement is 
that Higgins proposed to pay the bottomry bond for the 
owner if he would give his firm adjustments of claims against 
insurance companies, and expressed his convictions of what 
his firm could do, making some promises respecting the rate 
of commissions, and promising to apply collections to the 
bond immediately. The sons state further that this was 
verbally agreed to, but the policies were not delivered in 
pursuance of any such agreement, nor was there any agree-
ment to deliver them, and what is very remarkable, the 
sons state that nothing was said at that interview about 
the policies. They were subsequently handed to Mr. Hig-
gins to be collected, and the amount to be applied to the 
payment of the bottomry bond, if necessary. These wit-
nesses are contradicted in some particulars by Mr. Higgins, 
but assuming that their statement is correct, it falls far short 
°f proof that Higgins agreed to discharge the ship from the 
bottomry lien, or agreed to pay the bond and look only to 
the freight, insurances, and general average. And, even if 
the firm could be considered as agents of the owner, the 
payment of his debt, or the debt of the ship, could not work 
a satisfaction of the debt, or extinguish its lien. It would 
°nly change the creditor. We are of opinion, then, that no 
airangement with the owner has been proved by which the 

ellants have been disabled from enforcing the bottomry

Another defence has been set up. The appellants con- 
mat the libellants are estopped from resorting to the 

8 ip for any balance of the bond unpaid, by their represen-
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tations. They insist that they purchased the ship relying 
upon a representation of Mr. Higgins, that if they purchased 
and would settle certain claims of the charterers, there would 
be at least three thousand dollars beyond what was needed 
to pay the bottomry bond, and other claims of his firm. 
There is, however, no sufficient proof of such representa-
tions. They are denied by Mr. Higgins, and the only per-
son who affirms they were made is Mr. Nickerson, the 
purchaser himself. And even the testimony of Nickerson 
appears to assert only that Higgins expressed an opinion 
respecting what would be the result, rather than a positive 
assertion of the fact. This is quite an insufficient basis for 
an estoppel, and manifestly the opinion was not relied upon. 
Nickerson had examined for himself some of the accounts 
at least.

This disposes of the case. Admitting the libellants have 
no lien in admiralty for their fees and commissions, or even 
for their disbursements on account of the ship, they had, as 
we have said, a right to apply the funds they had in hand, 
first to the satisfaction of the debt due them for such fees, 
commissions, and disbursements, applying only the remain-
der to the bond. For the balance unpaid they have the 
security of the bottomry lien.

Decre e aff irmed , with interest at the rate allowed in 
Pennsylvania, and with costs.

The  Mon tell o .

1. The navigability of a stream, for the purpose of bringing it within t e 
terms “ navigable waters of the United States,” does not depend upon 
the mode by which commerce is conducted upon it, as whether y 
steamers, or sailing vessels, or Durham boats, nor upon the difficu ties 
attending navigation; such as those made by falls, rapids, and san 
bars, even though these be so great as that while they last they preven 
the use of the best means, such as steamboats, for carrying on commerce.
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It depends upon the fact whether the river in its natural state is such as 
that it affords a channel for useful commerce.

2. These doctrines applied to the Fox River, in Wisconsin, a river whose 
navigability was originally so much embarrassed by rocks, rapids, &c., 
as that only Durham boats could use the stream, but which afterwards, 
by canals, locks, and other artificial means was so much improved as 
that steamboats could use it freely ; the river having, however, never, 
in its natural state, been a channel for useful commerce.

Appeal  from the Circuit Court for the Eastern District of 
Wisconsin.

In the southern part of the State of Wisconsin, about a 
mile and a half east of Portage City, and at a point about 
equidistant from the eastern and western boundaries of the 
State, rises the Fox River. The stream flows in a north-
easterly direction, through Lake Winnebago into Green 
Bay, thence into Lake Michigan, so connecting through 
that lake and lakes Huron, Erie, and Ontario with the river 
St. Lawrence, and other great waters having their hydro-
graphic basin on the Atlantic coast, and discharging them-
selves into the Atlantic Ocean.

In a bend before Portage City sweeps the Wisconsin 
River, which, rising in the regions far northwest of the place 
just named, before arriving at Portage City runs eastwardly, 
and then turning to the west and flowing a certain distance 
falls into the Mississippi River. In this way a natural water-
course has been always open from the head-waters of the 
Mississippi through the Wisconsin River to the spot now 
known as Portage City.

Of course when a “portage,” or carriage by land, was 
made of merchandise from the Wisconsin River at Portage 
Oity to the sources of Fox River, less than two miles east, 
the merchandise coming from the head-waters of the Missis-
sippi was on waters whose course was towards the Atlantic 
Ocean.

In its natural state, there were, however, in parts of the 
Box River rapids and falls. At Grand Chute there was a 
!ock making a fall two feet perpendicular; and below cer-
tain rapids known as the De Pere, the navigation was 



432 The  Mont el lo . [Sup. Ct.

Statement of the case.

especially difficult. There were many other similar though 
less difficult places. All these embarrassed the navigation 
of early days, but they did not destroy nor even much arrest 
it. The stream was always used for purposes of trade; in-
cluding especially the great fur trade, a trade carried on 
before our Revolution, and when French and British were 
pursuing their adventurous commerce far into the savage 
regions of the Northwest. Smith, the historian of Wiscon-
sin, states*  that even so far back as 1718, one of “ the great 
avenues from the St. Lawrence to the Mississippi was by 
way of Fox and Wisconsin Rivers.” In 1763, Marquette 
and Joliet, French explorers of the source of the Mississippi, 
followed the line of the two streams mentioned. The stream 
was then navigated by long, narrow boats, called Durham 
boats—vessels from seventy to one hundred feet long and 
twelve broad, drawing, when loaded, from two to two and 
a half feet of water—which men would push with poles or 
propel by oars, or have dragged by horses and mules; some-
times, in very shallow water, wading alongside and pushing 
the boats onward themselves. At places where progress on 
the stream was impracticable the vessel would be unloaded 
and a “portage” made, till the navigator had got beyond 
the difficult place, and then a reshipment would be made of 
the merchandise into some other boat beyond, or into the 
same boat, which unloaded, and drawing less water than be-
fore, could be got across the place that in a loaded state had 
stopped it. Arriving at the very source of the Fox River, 
a “ portage” of less than two miles would be made, and the 
merchandise was on the Wisconsin, and thence it floated to 
the Mississippi. In May, 1838, a regular line of Durham 
boats was advertised to run from Green Bay, near Lake 
Michigan, to the portage at the head of the Fox River.

By the Ordinance of 1787,f for the government of the 
Northwest Territory, it was enacted that—

“ The navigable waters leading into the Mississippi and St. 

* History of Wisconsin, vol. 1, p. 81. t Article 4.
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Lawrence, and the carrying places between the same, shall be com-
mon highways, and forever free as well to the inhabitants of the 
said Territory as to the citizens of the United States, and those 
of any other States that may be admitted into the confederacy, 
without any tax, impost, or duty therefor.”

' This clause was substantially enacted in the constitution 
of Wisconsin, which provides*  that—

“The river Mississippi and the navigable waters leading into 
the Mississippi and St. Lawrence, and the carrying places be-
tween the same, shall be common highways and forever free, as 
well to the inhabitants of the State as to the citizens of the 
United States, without any tax, impost, or duty therefor.”

By the act of Congress of 1846,f passed on the admission 
of Wisconsin as a State into the Union, a quantity of land 
was granted to the State—

“ For the purpose of improving the navigation of the Fox and 
Wisconsin Fivers, in the Territory of Wisconsin, and of con-
structing the canal to unite the said rivers at1 or near the port-
age.”

And it was provided that the—
‘Said rivers, when improved, and the said canal, when fin-

ished, shall be and forever remain a public highway for the use 
of the government of the United States, free from any toll or 
other charge whatever, for the transportation of the mails, or 
for any property of the United States, or persons in their service 
passing upon or along the same.”

The State of Wisconsin accepted the grant, and, pursuant 
to the authority and power vested in the State, a company 
was incorporated by an act approved July 6th, 1853, for the 
Hnpiovement of the Fox and Wisconsin Rivers. That act 
vested in the corporation all the rights and privileges granted 
0 the State by the act of Congress. And the improvement 

company in carrying out the object of its creation, built 
aiH8, locks, and canals in Fox River, from Portage City to

+ ocu 9’ seefi°n 1, Revised Statutes of Wisconsin, 1858, pp. 40, 1070. 
t 9 Stat, at Large, p. 83. ?

V°L. xx. 28
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below De Pere Rapids. The works of this company were on 
a grand scale, and by them Fox River was changed from its 
natural condition to an improved thoroughfare, for the use 
of which all boats were required to pay toll. It became the 
property of and was exclusively managed by a corporate 
body, with power to demand and receive tolls from all crafts 
passing through the locks, not excepting boats enrolled and 
licensed for coasting trade.

In consequence of the acts of Congress, and of the State, 
and of the increase of trade from the Northwest, over the 
Wisconsin River, across the portage, and upon the Fox 
River and the lakes, the Fox River was cleared of the ob-
structions caused by its rapids, or falls, and the difficult or 
impracticable passes were removed by locks, canals, dams, 
and other artificial navigation, so that there was now, and 
had been for several years, uninterrupted water communica-
tion for steam vessels of considerable capacity from the Mis-
sissippi to Lake Michigan, and thence to the St. Lawrence, 
through the Wisconsin and Fox Rivers; and steamboatshad 
passed, and were constantly passing, over these rivers with 
passengers and freight destined to points and places outside 
of the State of Wisconsin.

In this state of things the government libelled the steamer 
Montello in admiralty, for non-compliance with certain acts 
of Congress making enrolment and license, and certain pro-
visions as to steam valves necessary for all vessels of the 
tonnage of which the Montello was, navigating the navigable 
waters of the United States. The owners of the steamer 
denied that the Fox River was “navigable water” of the 
-United States, within the act of Congress; and whether it 
was so was the question in the case.

The case had been here before,*  but the libel was defec-
tive and the evidence insufficient to determine the question, 
and it was remanded for further proceedings, to enable t e 
parties by new allegations and evidence to present the exac 
character of Fox River as a navigable stream. This was

* 11 Wallace, 414.
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now done, and there was, therefore, nothing now in the way 
of a correct solution of the inquiry.

The court below—resting its decision on the ground that 
before the navigation of the river was artificially improved 
there had been numerous obstructions to a continuous navi-
gation, especially below the De Pere Rapids—decided that 
the river was not a part of the public navigable waters of 
the United States, within the doctrine laid down in The 
Daniel Ball*  and The Montello,and dismissed the libel. 
The United States appealed, and now assigned as error—

1. That by the Ordinance of 1787 and subsequent acts of 
Congress, as well as by the constitution of Wisconsin, the 
Fox River was declared and made part of the public navi-
gable waters of the United States, and consequently fell 
within the doctrine in respect of that class of waters laid, 
down by this court; and

2. That the Fox River was a part of the navigable waters 
of the United States, notwithstanding the fact that its naviga-
tion was defective by reason of the falls and rapids, which 
had been remedied of late times by artificial navigation.

Mr, Gr. H. Williams, Attorney- General, and Mr, C. H. Hill, 
Assistant Attorney-General, for the plaintiff in error:

1. Whether a stream constitutes part of the navigable 
waters of the United States, does not depend upon the ques-
tion whether artificial improvements are required in order 
to render it navigable. Some of the greatest rivers on the 
continent, like the St. Lawrence and the Ottawa, are so in-
terrupted by rapids as to require artificial means to enable 
them to be navigated continuously, and the great lakes them-
selves, by the employment of artificial means only, form an 
uninterrupted line of navigation with the ocean. Where 
the natural navigation is the principal one, and the artificial 
merely dependent and ancillary thereto, and the natural 
stream is in fact navigable within the ordinary acceptation 
°f the word, then the river forms a part of the navigable

* 10 Wallace, 557. f 11 Id. 411.
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waters of the United States, if, by means of the artificial 
navigation, it is practically made so, and interstate com-
merce is actually carried on. All the State courts, and they 
are numerous, which have had occasion to discuss the ques-
tion of what is a navigable stream have given a very broad 
and liberal construction to these words. In Wisconsin this 
very river is treated as a navigable river.*

2. If this were not so, the Ordinance of 1787 and the sub-
sequent act of Congress, and the constitution of Wisconsin, 
make the Fox River “ navigable water of the United States.”

Mr. J. H. Hauser, contra:
1. What is meant by “ navigable walers of the United States P 
The first definition of them given by this court was given

in The Daniel Ball, where the court says:
“ Those rivers must be regarded as public navigable rivers in 

law which are navigable in fact when they are used, or are sus-
ceptible of being used, in their ord ina ry  condit ion , as highways 
for commerce over which trade and travel are or may be con-
ducted in the customary modes of travel on water.”

And in the present case, on the former appeal, speaking 
of the Fox River, it says:

“It can only be deemed a navigable water of the United 
States when it forms by itself, or by its connections with other 
waters, a continued highway over which commerce is or may 
be carried on with other States or foreign countries, in the cus-
tomary modes in which such commerce is conducted by water.

The State courts have discussed the question of navigable 
waters only as a fact in their own State, and not as relating 
to commerce with other States or foreign countries. Their 
decisions do not apply.

2. Is the Pox River a naviqable water of the United Slates.
The Fox was, in parts, not a navigable stream prior to ifrw- 

It had numerous rapids and abrupt falls. At Grand Chute 
there was a solid rock, making a fall of two and a half feet

* Harrington v. Edwards, 17 Wisconsin, 586.
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perpendicular. No commerce could be carried up the river 
in the ordinary and customary manner, and under no cir-
cumstances could it be pretended to be a public navigable 
stream prior to the act of Congress of August 6th, 1846. 
Exclusive control was granted by that act to the State of 
Wisconsin, only reserving that it should be a public highway 
for the use of the United States. The State of Wisconsin, 
by an act of its legislature, approved July 6th, 1853, ceded 
all the rights and privileges which the State had obtained 
from the United States, to this company.

From 1840 to 1853 the control of the Fox River belonged 
to the State of Wisconsin, and since that it has belonged to 
the Fox and Wisconsin Rivers Improvement Company, and 
was not a public navigable water of the United States. And 
after this grant passed into the hands of the improvement 
company it became a canal or slack-water navigation, and 
comes within the case of Veazie v. Moor*  which decides that 
the Penobscot River is not a public navigable river of the 
United States, for the reason that it has no navigable con-
nection with the seas, unless made so by artificial or private 
means.

If the Fox River is a navigable stream of the United 
States, it would be impossible to conceive of any body of 
water that is not or might not become such navigable water.

3. Did Congress by the Ordinance of 1787 intend to include 
Fox River ?

Certainly not on the ground of its being navigable; for 
prior to the building of the canal and slack-water naviga-
tion the case shows that only Durham boats could at certain 
stages of the water pass up and down the river, and then 
only by unloading at certain places and lifting the boats 
over the rapids. This court says in The Daniel Ball, that the 
water must be navigable in its “ ordinary condition,” and in 
this case on the former appeal, “ It must be water over which 
commerce can be carried on in the customary modes in which 
such commerce is conducted by water.”

* 14 Howard, 568.
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In its ordinary condition it was impossible to get steamboats 
up or down the river. Even Durham boats could pass up 
or down only by being unloaded and lifted over the falls. 
This was not the “customary modes” by which commerce 
is conducted by water. The true definition of “ navigable 
water” of the United States must be water which, in its 
ordinary condition, by itself or by its connections with other 
waters, forms with them a continual highway over which 
commerce is or may be carried on with other States or foreign 
countries in vessels which Congress has deemed of suitable 
size to be recognized in its commercial and revenue laws.

The literal construction of the Ordinance of 1787 would 
include all the navigable waters in the State, for all the lakes 
and rivers of the State empty either in the Mississippi or 
St. Lawrence. The Indians in their commerce carried their 
boats from lake to lake.

4. Does the subsequent legislation of Congress show that the 
waters of the Fox River were included in the Ordinance of 1787 ?

If the Ordinance of 1787 applied to Fox River, then all 
subsequent legislation of Congress and of the State of Wis-
consin in regard to said river is in violation of said ordi-
nance.

Again, “ common highway,” as used in the Ordinance of 
1787, is used in a broader sense than admiralty jurisdiction, 
for while it includes navigable waters it also includes carry-
ing-places between the same, and admiralty jurisdiction has 
not yet extended to land as well as navigable water.

While the United States did grant land to aid in improve-
ment of the river, yet the improvement was largely made 
by private energy and sacrifice, and the government ie 
served no rights except as above stated.

If private enterprise makes waters navigable which weie 
not before navigable, and capable of carrying vessels whic 
are of sufficient capacity to come within the jurisdiction o 
the Federal courts, which before were not navigable by any 
of the ordinary modes of commerce, will the United States 
then come in and take jurisdiction and control, especia y 
where this improvement is wholly within a State, and su 
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ject to State law and State taxation? Such a policy would 
not be for the best interest of the General and State govern-
ments, and would be such a centralization of power in the 
Federal government, and such an encroachment on the 
powers reserved to the States by the Constitution, that this 
court will be slow to make such a radical change and to ex-
tend the jurisdiction of the Federal courts, that by the same 
reasoning the General government would take control of 
every trade, manufacture, and enterprise throughout the 
country.

Mr. Justice DAVIS delivered the opinion of the court.
This court held in the case of The Daniel Ball,*  that those 

rivers must be regarded as public navigable rivers in law 
which are navigable in fact. And they are navigable in 
fact when they are used, or are susceptible of being used, in 
their ordinary condition, as highways for commerce, over 
which trade and travel are or may be conducted in the cus-
tomary modes of trade and travel on water. And a river is 
a navigable water of the United States when it forms by 
itself, or by its connection with other waters, a continued high-
way over which commerce is, or may be, carried with other 
States or foreign countries in the customary modes in which 
such commerce is conducted by water, f Apply these tests 
to the case in hand, and we think the question must be an-
swered in the affirmative.

The Fox River has its source near Portage City, Wiscon-
sin, and flows, in a northeasterly direction, through Lake 
Winnebago into Green Bay, and thence into Lake Michigan, 
and by means of a short canal of a mile and a half it is con-
nected at Portage City with the Wisconsin River, which 
empties into the Mississippi. F rora its source to Oshkosh 
the river is frequently spoken of as the “ Upper Fox.” From 
Lake Winnebago to Green Bay it is called the “Lower 

ox. There are several rapids and falls in the river, but 
e obstructions caused by them have been removed by arti-

* 10 Wallace, 557. f The Montello, 11 Id. 411.



440 The  Mon tell o . [Sup. Ct.

Opinion of the court.

ficial navigation, so that there is now, and has been for sev-
eral years, uninterrupted water communication for steam 
vessels of considerable capacity from the Mississippi to Lake 
Michigan, and thence to the St. Lawrence, through the Wis-
consin and Fox Rivers; and steamboats have passed, and are 
constantly passing, over these rivers with passengers and 
freight destined to points and places outside of the State of 
Wisconsin.

It is said, however, that although the Fox River may now 
be considered a highway for commerce, over which trade 
and travel are, or may be, conducted in the ordinary modes 
of trade and travel on water, it was not so in its natural 
state, and, therefore, is not a navigable water of the United 
States within the purview of the decisions referred to.

It is true, without the improvements by locks, canals, and 
dams, Fox River, through its entire length, could not be 
navigated by steamboats or sail vessels, but it is equally 
true that it formed, in connection with the Wisconsin, one 
of the earliest and most important channels of communica-
tion between the Upper Mississippi and the lakes. It was 
this route which Marquette and Joliet took in 1673 on their 
voyage to discover the Mississippi; and the immense fur 
trade of the Northwest was carried over it for more than a 
century.*  Smith, in his History of Wisconsin,f says: “At 
this time (1718) the three great avenues from the St. Law-
rence to the Mississippi were, one by the way of the Fox 
and Wisconsin Rivers, one by way of Chicago, and one by 
the way of the Miami of the Lakes, when, after crossing the 
portage of three leagues over the summit level, a shallow 
stream led into the Wabash and Ohio.” It is, therefore, ap-
parent that it was one of the highways referred to in the 
Ordinance of 1787, and, indeed, among the most favored on 
account of the short portage between the two rivers. In 
more modern times, and since the settlement of the country, 
and before the improvements resulting in an unbroken navi-

* Parkman’s Discovery of the Great West, 52 et seq.; 8 Bancrofts His 
tory of the United States, 156, 157.

f Volume 1, page 81.
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gation were undertaken, a large interstate commerce has 
been successfully carried on through this channel. This was 
done by means of Durham boats, which were vessels from 
seventy to one hundred feet in length, with twelve feet 
beam, and drew when loaded two to two and one-half feet 
of water. These boats, propelled by animal power, were 
able to navigate the entire length of Fox River, with the 
aid of a few portages, and would readily carry a very con-
siderable tonnage.

In process of time, as Wisconsin advanced in wealth and 
population, and had a variety of products to exchange for 
the commodities of sister States and foreign nations, Dur-
ham boats were found to be inadequate to the wants of the
country, and Congress was appealed to for aid to improve 
the navigation of the river, so that steam power could be 
used. This aid was granted, and since the river was im-
proved commerce is carried over it in one of the usual ways 
in which commerce is conducted on the water at the present 
day. But commerce is conducted on the water, even at the 
present day, through other instrumentalities than boats pro-
pelled by steam or wind. And, independently of the Or-
dinance of 1787, declaring the “ navigable waters” leading 
into the Mississippi and St. Lawrence to be “ common high-
ways,” the true test of the navigability of a stream does not 
depend on the mode by which commerce is, or may be, con-
ducted, nor the difficulties attending navigation. If this 
were so, the public would be deprived of the use of many of 
the large rivers of the country over which rafts of lumber of 
great value are constantly taken to market.

It would be a narrow rule to hold that in this country, 
unless a river was capable of being navigated by steam or 
^i vessels, it could not be treated as a public highway. 

e capability of use by the public for purposes of trans- 
poitation and commerce affords the true criterion of the 
ofVigability of a river, rather than the extent and manner 
0 that use. If it be capable in its natural state of being 
USed f°r purposes of commerce, no matter in what mode the 
commerce may be conducted, it is navigable in fact, and be-
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comes in law a public river or highway. Vessels of any 
kind that can float upon the water, whether propelled by 
animal power, by the wind, or by the agency of steam, are, 
or may become, the mode by which a vast commerce can 
be conducted, and it would be a mischievous rule that would 
exclude either in determining the navigability of a river. 
It is not, however, as Chief Justice Shaw said,*  “every 
small creek in which a fishing skiff or gunning canoe can be 
made to float at high water which is deemed navigable, but, 
in order to give it the character of a navigable stream, it 
must be generally and commonly useful to some purpose of 
trade or agriculture.”

The learned judge of the court below rested his decision 
against the navigability of the Fox River below the De Pere 
Rapids chiefly on the ground that there were, before the 
river was improved, obstructions to an unbroken navigation. 
This is true, and these obstructions rendered the navigation 
difficult, and prevented the adoption of the modern agencies 
by which commerce is conducted. But with these difficul-
ties in the way commerce was successfully carried on, font 
is in proof that the products of other States and countries 
were taken up the river in its natural state from Green Bay 
to Fort Winnebago, and return cargoes of lead and furs ob-
tained. And the customary mode by which this was done 
was Durham boats. As early as May, 1838, a regular line 
of these boats was advertised to run from Green Bay to the 
Wisconsin portage.f But there were difficulties in the way 
of rapid navigation even with Durham boats, and these dif-
ficulties are recognized in the Ordinance of 1787, for D0*: 
only were the “navigable waters” declared free, but also 
the “carrying-places” between them, that is, places where 
boats must be partially op wholly unloaded and their cargoes 
carried on land to a greater or less distance. Apart from 
this, however, the rule laid down by the district judge as a 
test of navigability cannot be adopted, for it would exclude 
many of the great rivers of the country which were so m er- 
rupted by rapids as to require artificial means to enaj*

* 21 Pickering, 344. f Doty v. Strong, 1 Pinney, 316.
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them to be navigated without break. Indeed, there are but 
few of our fresh-water rivers which did not originally pre-
sent serious obstructions to an uninterrupted navigation. In 
some cases, like the Fox River, they may be so great while 
they last as to prevent the use of the best instrumentalities 
for carrying on commerce, but the vital and essential point 
is whether the natural navigation of the river is such that it 
affords a channel for useful commerce. If this be so the 
river is navigable in fact, although its navigation may be 
encompassed with difficulties by reason of natural barriers, 
such as rapids and sand-bars.

The views that we have presented on this subject receive 
support from the courts of this country that have had occa-
sion to discuss the question of what is a navigable stream.*

From what has been said, it follows that Fox River is 
within the rule prescribed by this court in order to deter-
mine whether a river is a navigable water of the United 
States. It has always been navigable in fact, and not only 
capable of use, but actually used as a highway for commerce, 
in the only mode in which commerce could be conducted, 
before the navigation of the river was improved. Since this 
was done, the valuable trade prosecuted on the river, by the 
agency of steam, has become of national importance. And 
emptying, as it does, into Green Bay, it forms a continued 
highway for interstate commerce. The products of other 
States and foreign countries, which arrived at Green Bay 
for points in the interior, were formerly sent forward in 
Durham boats, and since the completion of the improve-
ments on the river these products are reshipped in a small 
class of steamboats. It would be strange, indeed, if this dif-
ference in the modes of conducting commerce, both of

* Moore t>. Sanborn, 2 Michigan, 519; Brown v. Chadbourne, 81 Maine, 
1; People v. Canal Appraisers, 38 New York, 461; Morgan v. King, 35 Id. 
459; Flanagan v. Philadelphia, 42 Pennsylvania State, 219; Monongahela 
BrMge Co. v. Kirk, 46 Id. 112; Cox v. The State, 3 Blackford, 193; Hogg 
«. Zanesville Canal Co., 5 Ohio, 410; Hickok v. Hine, 23 Ohio State, 527; 
Jolly v. Terre Haute Bridge Co., 6 McLean, 237; Rowe v. The Granite

ridge Co., 21 Pickering, 346; Illinois River Packet Co. v. Peoria Bridge 
•) 38 Illinois, 467 ; Harrington v. Edwards, 17 Wisconsin, 586.



444 The  Mon tell o . [Sup. Ct.

Opinion of the court.

which, at the times they were employed, were adapted to 
the necessities of navigation, should operate a-change upon 
the national character of the stream.

Before the Union was formed, and while the French were 
in possession of the territory, the Wisconsin and Fox Rivera*  
constituted about the only route of trade and travel between 
the Upper Mississippi and the great lakes. And since the 
territory belonged to us this route has been regarded of 
national importance. To preserve the national character of 
all the rivers leading into the Mississippi and St. Lawrence, 
and to prevent a monopoly of their waters, was the purpose 
of the Ordinance of 1787, declaring them to be free to the 
public; and so important was the provision of this ordinance 
deemed by Congress that it was imposed on Wisconsin as a 
condition of admission into the Union.

Congress, also, when the State was admitted, made to it 
a grant of lands, in order that the Fox and Wisconsin might 
be united by a canal, their navigation improved, and the 
rivers made in fact, what nature meant they should be, a 
great avenue for trade between the Mississippi and Lake 
Michigan. The grant was accepted, the navigation im-
proved, and the canal constructed. These objects were, 
however, accomplished by a private corporation chartered 
for the purpose, which was allowed to charge tolls as a 
source of profit. The exaction of these tolls created dissat-
isfaction outside of the State, and Congress, in 1870, in re-
sponse to memorials on the subject of the importance of 
these rivers as a channel of commerce between the States, 
passed an act authorizing the General government to pur-
chase the property, and after it was reimbursed for advances, 
to reduce the tolls to the lowest point which should be as-
certained to be sufficient to operate the works and keep 
them in repair.*  Although this legislation was not neede 
to establish the navigability of these rivers, it shows the esti-
mate put by Congress upon them as a medium of communi 
cation between the lakes and the Upper Mississippi.

* 16 Stat, at Large, 189.
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It results from these views that steamboats navigating the 
waters of the Fox River are subject to governmental regula-
tion.

Decr ee  reve rsed , and cause remanded for further pro-
ceedings,

In  con formit y  with  thi s opin ion .

Insura nce  Com pa ny  v . Mors e .

1. The Constitution of the United States secures to citizens of another State
than that in which suit is brought an absolute right to remove their 
cases into the Federal court, upon compliance with the terms of the 
twelfth section of the Judiciary Act.

2. The obstruction to this right imposed by a statute of a State, which en-
acts—

“Thatany fire insurance company, association, or partnership, incorporated 
by or organized under the laws of any other State of the United States, desiring 
to transact any such business as aforesaid by any agent or agents, in this State, 
shall first appoint an attorney in this State on whom process of law can be 
served, containing an agreement that such company will not remove the suit for 
trial into the United States Circuit Court or Federal courts, and file in the office 
of the secretary of state a written instrument, duly signed and sealed, certifying 
such appointment, which shall continue until another attorney be substituted,” 
is repugnant to the Constitution of the United States and the laws in 
pursuance thereof, and is illegal and void.

8. The agreement of the insurance company, filed in pursuance of the act, 
derives no support from a statute thus unconstitutional and is as void as 
it would be had no such statute been passed.

Error  to the Supreme Court of Wisconsin ; the case being 
thus:

A statute of Wisconsin, passed in 1870,*  enacts as follows :
It shall not be lawful for any fire insurance company, asso-

ciation, or partnership, incorporated by or organized under the 
aws any other State of the United States, or any foreign 
government, for any of the purposes specified in this act, di-
rectly or indirectly to take risks or transact any business of in-

* 1 Taylor’s Statutes, page 958, section 22.
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surance in this State, unless possessed of the amount of actual 
capital required of similar companies formed under the pro-
visions of this act; and any such company desiring to transact 
any such business as aforesaid by any agent or agents, in this 
State, shall first appoint an attorney in this State on whom pro-
cess of law can be served, containing an agreement that such com-
pany will not remove the suit for trial into the United States Cir-
cuit Court or Federal courts, and file in the office of the secretary 
of state a written instrument, duly signed and sealed, certifying such 
appointment, which shall continue until another attorney be substi-
tuted.”

This statute being in force, the Home Insurance Company 
of New York, a corporation organized under the laws of the 
State of New York, and having its office and principal place 
of business in the city of New York, being desirous of doing 
business in the State of Wisconsin, established an agency 
there, and in compliance with the provisions of the above-
quoted statute, filed in the office of the secretary of state of 
Wisconsin an appointment of H. S. Durand as their agent 
in it, on whom process might be served. The power of 
attorney thus filed contained this clause:

“ And said company agrees that suits commenced in the State 
courts of Wisconsin shall not be removed by the acts of said 
company into the United States Circuit or Federal courts.”

Being thus established in the State, the company issued a 
policy of insurance to one Morse, and -a loss having occurred, 
as was alleged, under it, Morse sued the company in the 
County Court of Winnebago, one of the State courts of 
Wisconsin, to recover the amount alleged to be due on the 
policy. The company entered its appearance in the sui 
and filed its petition to remove the case, under the twelft 
section of the Judiciary Act of 1789, into the Circuit Court 
for the district. The section under which the company fi e 
its petition for removal is in these words:

“ If a suit be commenced in any State court . . • by a citizen 
of the State in which the suit is brought against a citizen o 
another State, . . . and the defendant shall at the time of en e
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ing his appearance in such State court, file a petition for the re-
moval of the cause for trial into the next Circuit Court to be 
held in the district where the suit is pending . . . and offer 
good and sufficient surety for his entering in such court on the 
first day of its session copies of said process against him, and 
also for his there appearing, ... it shall then be the duty of 
the State court to accept the surety and proceed no further in 
the cause.”

The petition was in proper form and was accompanied by 
the required bond and bail.

The State court of Wisconsin in which the suit was 
brought held that the statute above quoted, of the State, 
and the agreement under it justified a denial of the petition 
to remove the case into the Circuit Court of the United 
States; and a trial having been had, gave judgment for the 
plaintiff on a verdict found in his favor. A similar view as 
to the effect of the statute of the State and the agreement 
under it, was taken by the Supreme Court of Wisconsin, 
and the judgment was there affirmed.*  Thereupon the in-
surance company brought the case here; and whether the 
statute and the agreement were sufficient to justify the re-
fusal to remove the case was the point now presented for 
consideration.

The Constitution of the United States ordains as follows:

“This Constitution and the laws of the United States which 
shall be made in pursuance thereof . . . shall be the supreme 
law of the land; and the judges in every State shall be bound 
thereby; anything in the constitution or laws of any State to the 
contrary notwithstanding.

The judicial power of the United States . . . shall extend 
t° • . . conti’oversies between citizens of different States.”

The case was twice argued.

■ • J. W. Cary, in support of the judgment below ;
bat corporations created by the laws of one State have

* 30 Wisconsin, 496.
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not the absolute right to recognition, and to do business in 
another State, is not a subject for argument; the question 
has been adjudicated by this court.

In the recent case of Paul v. Virginia*  this court, speak-
ing through Field, J., says:

“Having no absolute right of recognition in other States, but 
depending for such recognition and the enforcement of its con-
tracts upon their assent, it follows, as a matter of course, that 
such assent may be granted upon such terms and conditions as 
those States may think proper to impose. They may exclude the 
foreign corporation entirely, they may restrict its business to 
particular localities, or they may exact such security for the 
performance of its contracts with their citizens as in their judg-
ment will best promote the public interest.”

This case did but recognize what Taney, C. J., had ex-
pressed in behalf of the court in Bank of Augusta v. Barlef 
and what Curtis, J., said equally for it in The Lafayette In-
surance Company v. French.^

If, therefore, a State corporation has no rights in States 
other than in the one in which created, except “by the per-
mission, express or implied, of those States,” and if a State 
has an absolute right to prohibit a foreign corporation from 
doing business within its limits, it follows of necessity that 
when a State grants permission to do business, to a foreign 
corporation, it has a right to impose such terms and con-
ditions as it may see fit. The only point, therefore, upon 
the question of removal is whether the contract or stipula-
tion required by the statute of Wisconsin of 1870 inures to 
the State alone, or inures to both the State and to each policy- 
holder.

The provision is for the benefit of the assured, and inserted 
for a beneficent purpose, to wit: to give to the assured a 
certain remedy without delay. It meant to prevent him 
from being compelled to go a great distance from his home 
to assert his claims, and that if he wishes a writ of error or 
an appeal to what is decided against him he shall not be sub-

* 8 Wallace, 168. f 13 Peters, 519. $ 18 Howard, 407.
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jected to the expense of coming to this high court in Wash-
ington ; a court often at a very great distance from the suitor, 
and where of necessity he is often subjected to great delay 
and to great cost. These foreign companies say to the State, 
‘.‘We wish to do business in your State.” The State replies: 
“If we permit you to do business here and any of our people 
suffer a loss, you can, under existing laws, subject them, if 
you refuse to pay, to the great inconvenience of going a long 
distance from their homes to enforce their rights. However, 
we will give our consent to your doing business here pro-
vided you will agree to waive your rights under a certain 
act of Congress, which, in controversies between citizens of 
different States gives to the defendant a right to be heard in 
the Federal courts, and will consent that all litigation shall 
be in our courts, the courts of our State.” The companies 
answer, “We consent.” And with such understanding they 
are permitted to do business, and now they assert that they 
are not bound by the agreement!

It is well settled that a party cannot be allowed to take 
benefits and at the same time repudiate obligations. The 
legislature was granting a favor. It could impose its own 
conditions, it matters not how much those conditions might 
conflict with the legal or constitutional rights of these com-
panies.*

This contract of insurance in the present case was made 
under the law in question. A contract made under a law is 
presumed to be made in reference to it; for the law of every 
State where a contract is made enters into and makes part 
of the contract.! Under the provisions of this law the status 
°f the assured and insurer is the same as if the company had 
Put an express condition in the policy that the insurer should 
uot remove an action upon it from the State to the Federal 
courts.

People v. Murray, 5 Hill, 468; Burrows v. Bashford et al., 22 Wiscon- 
P 108 ; Van Slyke ®. State, 23 Id. 655 ; Van Allen v. The Assessors, 3 Wal-
lace, 573.
238 B'anchar<l ». Russell, 13 Massachusetts, 1 ; Mather v. Bush, 16 Johnson,

VOL. XX. 29
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The only question, as we have before stated, is whether 
the contract is with both assured and the State, or with the 
State alone. That is a question which it belongs to the Su-
preme Court of Wisconsin to decide, and not to the courts 
of the United States.

Messrs. IF. M. Evarts and H. M. Finch, contra.

Mr. Justice HUNT delivered the opinion of the court.
The refusal of the State court of Wisconsin to allow the 

removal of the case into the United States Circuit Court of 
Wisconsin, and its justification under the agreement of the 
company and the statute of Wisconsin form the subject of 
consideration in the present suit.

The State courts of Wisconsin held that this statute and 
their agreement under it justified a denial of the petition to 
remove the case into the United States court. The insurance 
company deny this proposition, and this is the point pre-
sented for consideration.

Is the agreement thus made by the insurance company 
one that, without reference to the statute, would bind the 
party making it ?

Should a citizen of the State of New York enter into an 
agreement with the State of Wisconsin, that in no event 
would he resort to the courts of that State or to the Federal 
tribunals within it to protect his rights of property, it could 
not be successfully contended that such an agreement would 
be valid.

Should a citizen of New York enter into an agreement 
with the State of Wisconsin, upon whatever consideration, 
that he would in no case, when called into the courts of that 
State or the Federal tribunals within it, demand a jury to 
determine any rights of property that might be called in 
question, but that such rights should in all such cases be su - 
mitted to arbitration or to the decision of a single judge, t e 
authorities are clear that he would not thereby be debaire 
from resorting to the ordinary legal tribunals of the Sta e. 
There is no sound principle upon which such agreemen 8 
can be specifically enforced.



Oct. 1874.] Insur anc e Comp an y  v . Mors e . 451

Opinion of the court.

We see no difference in principle between the cases sup-, 
posed and the case before us. Every citizen is entitled to 
resort to all the courts of the country, and to invoke the 
protection which all the laws or all those courts may afford 
him. A man may not barter away his life or his freedom, 
or his substantial rights. In a criminal case, he cannot, as 
was held in Cancemi’s Case*  be tried in any other manner 
than by a jury of twelve men, although he consent in open 
court to be tried by a jury of eleven men. In a civil case 
he may submit his particular suit by his own consent to an 
arbitration, or to the decision of a single judge. So he may 
omit to exercise his right to remove his suit to a Federal 
tribunal, as often as he thinks fit, in each recurring case. 
In these aspects any citizen may no doubt waive the rights 
to which he may be entitled. He cannot, however, bind 
himself in advance by an agreement, which may be specific-
ally enforced, thus to forfeit his rights at all times and on 
all occasions, whenever the case may be presented.

That the agreement of the insurance company is invalid 
upon the principles mentioned, numerous cases may be cited 
to prove.f They show that agreements in advance to oust 
the courts of the jurisdiction conferred by law are illegal 
and void.

In Scott v. Avery (one of the cases), the Lord Chancellor 
says: “There is no doubt of the general principle that par-
ties cannot by contract oust the ordinary courts of their ju-r 
nsdiction. That has been decided in many cases. Perhaps 
the first case I need refer to was a case decided about a 
century ago.J That case was an action on a policy of 
insurance in which there was a clause that in case of any 
loss or dispute it should be referred to arbitration. It was 
decided there that an action would lie, although there had

* 18 New York, 128.
t Nate v. Hamilton Insurance Co., 6 Gray, 174; Cobb v. New England 

^anne Insurance Co., Ib. 192; Hobbs v. Manhattan Insurance Co., 56
me, 421; Stephenson v. P. F. and M. Insurance Co., 54 Id. 70; Scott v. 

very, 5 House of Lords Cases, 811.
I Kill v. Hollester, 1 Wilson, 129.
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been no reference to arbitration. Then, after the lapse of 
half a century, occurred a case before Lord Kenyon, and from 
the language that fell from that, learned judge, many other 
cases had probably been decided which are not reported. 
But in the time of Lord Kenyon occurred the case which is 
considered the leading case on the subject, of Thompson?. 
Charnock.*  That was an action upon a charter-party, in 
which it. was stipulated that if any difference should arise it 
should be referred to arbitration. That clause was pleaded 
in bar to the action brought upon breach of the contract, 
with an averment that the defendant was, and always had 
been, ready to refer the same to arbitration. This was held 
to be a bad plea, upon the ground that a right of action had 
accrued, and that the fact that the parties had agreed that 
the matter should be settled by arbitration did not oust the 
jurisdiction of the courts.” Upon this doctrine all the judges 
who delivered opinions in the House of Lords were agreed.

And the principle, Mr. Justice Story, in his Commentaries 
on Equity Jurisprudence,! says is applicable in courts of 
equity as well as in courts of law. “And where the stipu-
lation, though not against the policy of the law, yet is an 
effort to divest the ordinary jurisdiction of the common tri-
bunals of justice, such as an agreement in case of dispute 
to refer the same to arbitration, a court of equity will not 
any more than a court of law interfere to enforce the agree-
ment, but it will leave the parties to their own good pleasure 
in regard to such agreements. The regular administration 
of justice might be greatly impeded or interfered with by 
such stipulations if they were specifically enforced.'

In Stephenson v. P. F. and M. C. Ins. Co.,| the court say. 
“ While parties may impose as condition precedent to app i- 
cations to the courts that they shall first have settled the 
amount to be recovered by an agreed mode, they cannot 
entirely close the access to the courts of law. The law an 
not the contract prescribes the remedy, and parties have no 
more right to enter into stipulations against a resort to t e

* 8 Term, 139. f Section 670. | 54 Maine, 70.
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courts for their remedy in a given case, than they have to 
provide a remedy prohibited by law; such stipulations are 
repugnant to the rest of the contract, and assume to divest 
courts of their established jurisdictions; as conditions prece-
dent to an appeal to the courts, they are void.” Many cases 
are cited in support of the rule thus laid down. Upon its 
own merits, this agreement cannot be sustained.

Does the agreement in question gain validity from the 
statute of Wisconsin, which has been quoted ? Is the statute 
of the State of Wisconsin, which enacts that a corporation 
organized in another State shall not transact business within 
its limits, unless it stipulates in advance that it will not re-
move into the Federal courts any suit that may be com-
menced against it by a citizen of Wisconsin, a valid statute 
in respect to such requisition, under the Constitution of the 
United States?

The Constitution of the United States declares that the 
judicial power of the United States shall extend to all cases 
m law and equity arising under that Constitution, the laws 
of the United States, and to the treaties made or which shall 
be made under their authority, ... to controversies be-
tween a State and citizens of another State, and between 
citizens of different States.*

The jurisdiction of the Federal courts, under this clause 
of the Constitution, depends upon and is regulated by the 
laws of the United States. State legislation cannot confer 
jurisdiction upon the Federal courts, nor can it limit or re- 
sttlet the authority given by Congress in pursuance of the 

onstitution. This has been held many times.f
It has also been held many times, that a corporation is a 

citizen of the State by which it is created, and in which its 
principal place of business is situated, so far as that it can 
8Ue an^ be sued in the Federal courts. This court has re-
peatedly held that a corporation was a citizen of the State

* Art. 3, 3 2.
i*  Hi *1

Th. xr Way Co< v' Whitton, 13 Wallace, 286; Payne v. Hook, 7 Id. 427;
’ Mose“ Taylor, 4 Id. 411, and oases cited.
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creating it, within the clause of the Constitution extending 
the jurisdiction of the Federal courts to citizens of different 
States.*

The twelfth section of the Judiciary Act of 1789 provides 
that if a suit be commenced in any State court by a citizen 
of the State in which the suit is commenced, against a citi-
zen of another State, where the matter in dispute exceeds 
$500, and the defendant at the time of entering his appear-
ance shall file a petition for the removal of the cause for 
trial into the next Circuit Court of the United States, and 
shall offer good bail for his proceedings therein, “ it shall be 
the duty of the State court to accept such security and pro-
ceed no farther in the cause.”

This applies to all the citizens of another State, whether 
corporations, partnerships, or individuals. It confers an un-
qualified and unrestrained right to have the case transferred 
to the Federal courts upon giving the security required. In 
the case recently decided in this court, of Insurance Company 
v. Dunnrf it was held that no power of action thereafter re-
mained to the State court, and that every question, neces-
sarily including that of its own jurisdiction, must be decided 
in the Federal court.

The statute of Wisconsin, however, provides as to a cer-
tain class of citizens of other States, to wit, foreign corpo-
rations, that they shall not exercise that right, and prohibits 
them from transacting their business within that State, unless 
they first enter into an agreement in writing that they will 
not claim or exercise that right.

The Home Insurance Company is a citizen of New Yor , 
within this provision of the Constitution. As such citizen 
of another State, it sought to exercise this right to remove 
to a Federal tribunal a suit commenced against itself in t e 
State court of Wisconsin, where the amount involved ex 
ceeded the sum of $500. This right was denied to it by t e

* Express Co. v. Kountze, 8 Wallace, 342; Cowles v. Mercer Co., 7 
118; Railway v. Whitton, 13 Id. 275; Ohio and Mississippi Bailroad <>■»
v. Wheeler, 1 Black, 286.

f 19 Wallace, 214.
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State court on the ground that it had made the agreement 
referred to, and that the statute of the State authorized and 
required the making of the agreement.

We are not able to distinguish this agreement and this 
requisition, in principle, from a similar one made in the case 
of an individual citizen of New York. A corporation has 
the same right to the protection of the laws as a natural 
citizen, and the same right to appeal to all the courts of the 
country. The rights of an individual are not superior in 
this respect to that of a corporation.

The State of Wisconsin can regulate its own corporations 
and the affairs of its own citizens, in subordination, however, 
to the Constitution of the United States. The requirement 
of an agreement like this from their own corporations would 
be bruturn fulmen, because they possess no such right under 
the Constitution of the United States. A foreign citizen, 
whether natural or corporate, in this respect possesses a 
right not pertaining to one of her own citizens. There must 
necessarily be a difference between the status of the two in 
this respect.

We do not consider the question whether the State of Wis-
consin can entirely exclude such corporations from its limits, 
nor what reasonable terms they may impose as a condition 
of their transacting business within the State. These ques-
tions have been before the court in other cases, but they do 
not arise here. In Paul v. Virginia*  Mr. Justice Field used 
language, in speaking of corporations, which has been sup-
posed to sustain the statute in question. “ Having (he says), 
no absolute right of recognition in other States, but depend-
ing for such recognition and the enforcement of its contracts 
npon their assent, it follows, as a matter of course, that such 
assent may be granted upon such terms and conditions as 
those States may think proper to impose. They may ex-
clude the foreign corporation entirely, they may restrict its 
business to particular localities, or they may exact such se-
curity for the performance of its contracts with their citizens 
a81n their judgment will best promote the public interest.”

* 8 Wallace, 168.
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So in the Bank of Augusta v. Earle,*  the language of Chief 
Justice Taney has been invoked for the same purpose.

In each of these cases, the general language of the learned 
justice is to be expounded with reference to the subject be-
fore him. They lay down principles in general terms which 
are to be understood only with reference to the facts in hand. 
Thus, the case in which the opinion was delivered by Mr. 
Justice Field was one involving the construction of that 
clause of the United States Constitution which declares that 
“the citizens of each State shall be entitled to all the privi-
leges and immunities of citizens in the several States,” and 
of that clause regulating commerce among the States, not 
of the one now before us. It involved the question whether 
the State might require a foreign insurance company to take 
a license for the transaction of its business, giving security 
for the payment of its debts, and decided that taking insur-
ance risks was not a transaction of commerce, within the 
meaning of the two clauses of the Constitution cited. It 
had no reference to the clause giving to citizens of other 
States the right of litigation,in the United States courts, and 
certainly had nobearing upon the right of corporations to 
resort to those courts, or the power of the State to limit and 
restrict such resort.

It was not intended to impair the force of the language 
used by Mr. Justice Curtis in the La Fayette Insurance Com-
pany v. French,^ where he says: “A corporation created by 
Indiana, can transact business in Ohio, only with the con-
sent, express or implied, of the latter State. This consent 
may be accompanied by such conditions as Ohio may think 
fit to impose, and these conditions must be deemed valid 
and effectual by other States, and by this court; provided, 
they are not repugnant to the Constitution and laws of the 
United States, or inconsistent with those rules of public law 
which secure the jurisdiction and authority of each State 
from encroachment by all others, or that principle of natuia 
justice which forbids condemnation without opportunity for

* 13 Peters, 519. | 18 Howard, 407.
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defence.” Nearly the same language*  is used by Mr. Justice 
Nelson in Ducat v. The City of Chicago*

None of the cases so much as intimate that conditions 
may be imposed which are repugnant to the Constitution 
and laws of the United States, or inconsistent with those 
rules of public law which secure the jurisdiction and au-
thority of each State from encroachment by others.

The case of the Bank of Columbia v. Okely,-\ is relied upon 
by the court below to sustain the statute and the agreement 
in question. In that case it was provided in the fourteenth 
section of the charter of the bank that whenever a borrower 
of the bank should make his note by7 an agreement in writ-
ing negotiable at the bank and neglect its payment when 
due, the president of the bank should cause a demand in 
writing to be served upon the delinquent, and if the money 
was not paid within ten days after such demand it was made 
lawful for the bank to present to the county clerk the note 
so unpaid, with proof of the demand, and to require him to 
issue an execution or attachment against the debtor. Before 
such execution could issue the bank was required to file an 
affidavit of the amount due on the note. “If the defendant 
shall dispute the whole or any part of the debt (the statute 
adds) on the return of the execution, the court shall order 
an issue to be joined and a trial to be had, and shall make 
such other proceedings that justice may be done in the 
speediest manner.” This statute was sustained in the case 
cited. Mr. Key, for the plaintiff, argued in its support on 
the theory that the whole effect of the provision was to au-
thorize the commencement of a suit by attachment instead 
of the usual common-law process. Mr. Jones, contra, con-
tended that it was in violation of the provision of the con-
stitution of Maryland and of the United States securing to 
parties the right of trial by jury when the value in contro-
versy exceeded twenty dollars. In rendering the decision 
the court say: “ This court would ponder long before it 
Would sustain this action if we could be persuaded that the 
act in question produced a total prostration of the trial by

* 10 Wallace, 410. f 4 Wheaton, 235.
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jury, or even involved the defendant in circumstances which 
rendered that right unavailing for his protection. ... If 
the defendant does not avail himself of the right given to 
him of having an issue made up and the trial by jury, which 
is tendered to him by the act, it is presumable that he can-
not dispute the justice of the claim.”

We are not able to discover in this case any countenance 
for the statute of Wisconsin which we are considering.

On this branch of the case the conclusion is this:
1st. The Constitution of the United States secures to citi-

zens of another State than that in which suit is brought an 
absolute right to remove their cases into the Federal court, 
upon compliance with the terms of the act of 1789.

2d. The statute of Wisconsin is an obstruction to this 
right, is repugnant to the Constitution of the United States 
and the laws in pursuance thereof, and is illegal and void.

3d. The agreement of the insurance company derives no 
support from an unconstitutional statute and is void, as it 
would be had no such statute been passed.

We are of opinion, for the reasons given, that the Win-
nebago County Court erred in proceeding in the case after 
the filing the petition and the giving the security required 
by the act of 1789, and that all subsequent proceedings in 
the State court are illegal and should be vacated. The 
judgment in that court, and the judgment in the Supreme 
Court of Wisconsin, should be re ve rs ed , and the prayer of 
the petition for removal should be gra nted .

Orde red  accord ing ly .

The CHIEF JUSTICE, with whom concurred Mr. Justice 
DAVIS, dissenting.

I cannot concur in the judgment which has just been an-
nounced. A State has the right to exclude foreign insur-
ance companies from the transaction of business within its 
jurisdiction. Such is the settled law in this court.*  The 
right to impose conditions upon admission follows, as a nec-

* Paul v. Virginia, 8 Wallace, 181; Ducat v. Chicago, 10 Id- 410; Ban 
of Augusta v. Earle, 13 Peters, 586.
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essary consequence, from the right to exclude altogether. 
The State of Wisconsin has made it a condition of admission 
that the company shall submit to be sued in the courts she 
has provided for the settlement of the rights of her own 
citizens. That is no more than saying that the foreign com-
pany must, for the purposes of all litigation growing out of 
the business transacted there, renounce its foreign citizen-
ship and become pro tanto a citizen of that State. There is 
no hardship in this, for it imposes no greater burden than 
rests upon home companies and home insurers.

This insurance company accepted this condition, and was 
thus enabled to make the contract sued upon. Having re-
ceived the benefits of its renunciation the revocation conies 
too late.

The State court had jurisdiction to try the question of 
citizenship upon the petition to transfer. Upon the facts I 
think it was authorized to find that the company was, for all 
the purposes of that action, a citizen of Wisconsin, and re-
fuse the order of removal.

Sprot t  v. United  Sta te s .

1- A purchaser of cotton from the Confedérate States, who knew that the 
money he paid for it went to sustain the rebellion, cannot in the Court 
of Claims recover the proceeds, when it has been captured and sold, 
under the Captured and Abandoned Property Act.

2. The moral turpitude of the transaction forbids that in a court of law he 
should be permitted to establish his title by proof of such a transaction.

8. The acts of the States in rebellion, in the ordinary course of administra-
tion of law, must be upheld in the interest of civil society, to which 
such a government was a necessity.

• But the government of the Confederacy had no existence except as 
organized treason. Its purpose while it lasted was to overthrow the 
lawful government, and its statutes, its decrees, its authority can give 
no validity to any act done in its service or in aid of its purpose.

Appeal  from the Court of Claims.
The act known as the Captured and Abandoned Property 

Act, passed March 12th, 1863,*  providing for “ the collection

* 12 Stat, at Large, 820.
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of abandoned property, &c., in the insurrectionary districts 
within the United States,” enacts that any person claiming 
to have been the owner of any such abandoned or captured 
property may, within a time specified in the act, prefer his 
claim to the proceeds thereof in the Court of Claims, and on 
proof to the satisfaction of the court: (1) of his ownership; 
(2) of his right to the proceeds thereof; and (3) that he has 
never given any aid or comfort to the rebellion, receive the 
residue of such proceeds, after deducting any purchase-
money which rnay have been paid, &c.

Under this act one Sprott, a resident of Claiborne County, 
Mississippi, filed a claim in the Court of Claims to the pro-
ceeds of certain cotton. That court made the following 
finding of facts:

At different times during the years 1864 and 1865, large 
quantities of cotton were purchased by the agents of the 
Confederate States for the treasonable purpose of maintain-
ing the war of the rebellion against the government of the 
United States. Of cotton thus purchased by various agents 
in Claiborne County, Mississippi, three hundred bales were 
sold to the claimant by one agent, in March, 1865, for ten 
cents a pound, in the currency of the United States. The 
sale was made by the agent as of cotton belonging to the 
Confederate States, and it was understood by the claimant 
at the time of the purchase to be the property of the rebel 
government, and was purchased as such. The agent had 
been specially instructed by the Confederate government 
“ to sell any and all cotton he could for the purpose of rais-
ing money to purchase munitions of war and supplies for 
the Confederate army;” but the purpose of the sale was not 
disclosed to the claimant, whose purpose was not to aid the 
Confederate States, buying the cotton at its market value 
and regarding it as a mere business transaction of “cotton 
for cash.” The cotton was delivered to him at the tun 
when the money was paid, he then being a resident of Clai-
borne County, within the Confederate lines.

The cotton was captured in May, 1865, and the procee s 
or some portion thereof are in the treasury.
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And upon these facts the Court of Claims found, as con-
clusions of law—

1. That the government of the Confederate States was an 
unlawful assemblage, without corporate power to take, hold, 
or convey a valid title to property, real or personal.

2. That the claimant was chargeable with notice of the 
treasonable intent of the sale by the Confederate govern-
ment, and that the transaction was forbidden by the laws of 
the United States, and wholly void, so that the claimant ac-
quired no title to the property which was the subject of suit.

The court therefore decreed against the claimant, and 
from its decree he brought the case here.

Messrs. George. Taylor and R. M. Corwin e, for the appellant; 
Mr. C. Id. Hill, Assistant Attorney-General, contra.

Mr. Justice MILLER deli vered the opinion of the court.
The Court of Claims, upon the facts which it found, de-

cided as conclusions of law—
1. That the government of the Confederate States was an 

unlawful assemblage without corporate power to take, hold, 
or convey a valid title to property, real or personal.

2. That the claimant was chargeable with notice of the 
treasonable intent of the sale by the Confederate govern-
ment, and that the transaction was forbidden by the laws of 
the United States, and wholly void, so that the claimant ac-
quired no title to the property which is the subject of suit.

We do not think it necessary to say anything in regard 
to the first proposition of law laid down by that court. 
Whether the temporary government of the Confederate 
States had the capacity to take and hold title to real or per-
sonal property, and how far it is to be recognized as having 

een a de facto government, and if so, what consequences 
,° 1°^ i’1 regard to its transactions as they are to be viewed 
111 a court of the United States, it Will be time enough for 
?8decide when such decision becomes necessary. There 
18 no such necessity in the present case.
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We rest our affirmance of the judgment of the Court of 
Claims upon its second proposition.

It is a fact so well known as to need no finding of the 
court to establish it, a fact which, like many other historical 
events, all courts take notice of, that cotton was the principal 
support of the rebellion, so far as pecuniary aid was neces-
sary to its support. The Confederate government early 
adopted the policy of collecting large quantities of cotton 
under its control, either by exchanging its bonds for the 
cotton, or when that failed, by forced contributions. So 
long as the imperfect blockade of the Southern ports and 
the unguarded condition of the Mexican frontier enabled 
them to export this cotton, they were well supplied in re-
turn with arms, ammunition, medicine, and the necessaries 
of life not grown within their lines, as well as with that 
other great sinew of war, gold. If the rebel government 
could freely have exchanged the cotton of which it was en-
abled to possess itself, for the munitions of war or for gold, 
it seems very doubtful if it could have been suppressed. So 
when the rigor of the blockade prevented successful export 
of this cotton, their next resource was to sell it among their 
own people, or to such persons claiming outwardly to be 
loyal to the United States, as would buy of them, for the 
money necessary to support the tottering fabric of rebellion 
w’hich they called a government.

The cotton which is the subject of this controversy was 
of this class. It had been in the possession and under the 
control of the Confederate government, with claim of title. 
It was captured during the last days of the existence of that 
government by our forces, and sold by the officers appointed 
for that purpose, and the money deposited in the treasury.

The claimant now asserts a right to this money on the 
ground that he was the owner of the cotton when it was so 
captured. This claim of right or ownership he must prove 
in the Court of Claims. He attempts to do so by showing 
that he purchased it of the Confederate government an 
paid them for it in money. In doing this he gave aid an 
assistance to the rebellion in the most efficient manner e
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possibly could. He could not have aided that cause more 
acceptably if he had entered its service and become a block-
ade-runner, or under the guise of a privateer had preyed 
upon the unoffending commerce of his country. It is ask-
ing too much of a court of law sitting under the authority 
of the government then struggling for existence against a 
treason respectable only for the numbers and the force by 
which it was supported, to hold that one of its own citizens, 
owing and acknowledging to it allegiance, can by the proof 
of such a transaction establish a title to the property so ob-
tained. The proposition that there is in many cases a public 
policy which forbids courts of justice to allow any validity 
to contracts because of their tendency to affect injuriously the 
highest public interests, and to undermine or destroy the 
safeguards of the social fabric, is too well settled to admit 
of dispute. That any person owing allegiance to an organ-
ized government, can make a contract by which, for the 
sake of gain, he contributes most substantially and know-
ingly to the vital necessities of a treasonable conspiracy 
against its existence, and then in a court of that government 
base successfully his rights on such a transaction, is opposed 
to all that we have learned of the invalidity of immoral con-
tracts. A clearer case of turpitude in the consideration of 
a contract can hardly be imagined unless treason be taken 
out of the catalogue of crimes.

The case is not relieved of its harsh features by the find- 
mg of the court that the claimant did not intend to aid the 
rebellion, but only to make money. It might as well be 
said that the man who would sell for a sum far beyond its 
value to a lunatic, a weapon with which he knew the latter 
would kill himself, only intended to make money and did 
not intend to aid the lunatic in his fatal purpose. This 
court, in Hanaieer v. Docme,*  speaking of one who set up the 
same defence, says: “ He voluntarily aids treason. He can-
not be permitted to stand on the nice metaphysical distinc-- 
ion that, although he knows that the purchaser buys the

* 12 Wallace, 842.
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goods for the purpose of aiding the rebellion, he does not 
sell them for that purpose. The consequences of his acts 
are too serious to admit of such a plea. He must be taken 
to intend the consequences of his own voluntary act.” This 
case, and the succeeding one of Hanauer v. Woodruff*  are 
directly in point in support of our view of the case before ns.

The recognition of the existence and the validity of the 
acts of the so called Confederate government, and that of 
the States which yielded a temporary support to that govern-
ment, stand on very different grounds, and are governed by 
very different considerations.

The latter, in most, if not in all, instances, merely trans-
ferred the existing State organizations to the support of a 
new and different national head. The same constitutions, 
the same laws for the protection of property and personal 
rights remained, and were administered by the same officers. 
These laws, necessary in their recognition and administra-
tion to the existence of organized society, were the same, 
with slight exceptions, whether the authorities of the State 
acknowledged allegiance to the true or the false Federal 
power. They were the fundamental principles for which 
civil society is organized into government in all countries, 
and must be respected in their administration under what-
ever temporary dominant authority they may be exercised. 
It is only when in the use of these powers substantial aid 
and comfort was given or intended to be given to the rebel-
lion, when the functions necessarily reposed in the State foi 
the maintenance of civil society were perverted to the mani-
fest and intentional aid of treason against the government 
of the Union, that their acts are void.f

The government of the Confederate States can receive no 
aid from this course of reasoning. It had no existence, ex-
cept as a conspiracy to overthrow lawful authority, t8 
foundation was treason against the existing Federal govein 
•ment. Its single purpose, so long as it lasted, was to ma<e 
that treason successful. So far from being necessary to t e

* 15 Wallace, 439. f Texas v. White, 7 Id. 700
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organization of civil government, or to its maintenance and 
support, it was inimical to social order, destructive to the 
best interests of society, and its primary object was to over-
throw the government on which these so largely depended. 
Its existence and temporary power were an enormous evil, 
which the whole force of the government and the people of 
the United States was engaged for years in destroying.

When it was overthrown it perished totally. It left no 
laws, no statutes, no decrees, no authority which can give 
support to any contract, or any act done in its service, or in 
aid of its purpose, or which contributed to protract its ex-
istence. So far as the actual exercise of its physical power 
was brought to bear upon individuals, that may, under some 
circumstances, constitute a justification or excuse for acts 
otherwise indefensible, but no validity can be given in the 
courts of this country to acts voluntarily performed in direct 
aid and support of its unlawful purpose. What of good or 
evil has flowed from it remains for the consideration and 
discussion of the philosophical statesman and historian.

Jud gme nt  af fir med .

Mr. Justice CLIFFORD and Mr. Justice DAVIS ex-
pressed their concurrence in the judgment of the court 
above announced, solely upon the ground that the purchase 
of the cotton and the payment of the consideration neces-
sarily tended to give aid to the rebellion, and that all such 
contracts were void, as contrary to public policy. They 
stated that all such portions of the opinion as enforced that 
view had their concurrence, but that they dissented from 
the residue of the opinion as unnecessary to the conclusion.

Mr. Justice FIELD, dissenting.
I am compelled to dissent from the judgment of the court 

in this case, and from the reasons stated in the opinion upon 
which that judgment is founded. The opinion appears to 
me to proceed upon the assumption that this is an action to 
®n orce a contract which was illegal in its inception, and, 

erefore, without standing in a court of justice. And the 
v °l . xx. 30
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cases of Hanauer v. Doane, in the 12th of Wallace, and Han- 
auer v. Woodruff, in the 15th of Wallace, are cited in support 
of the position that contracts of this character will not be 
upheld. Those authorities do establish the position that 
contracts entered into for the purpose of aiding the late in-
surrectionary government are illegal and void, and will not 
be enforced by the Federal tribunals. In the first case the 
action was upon two promissory notes, the consideration of 
which consisted in part of stores and supplies furnished the 
defendant, an army contractor of the Confederate govern-
ment, with knowledge that they were to be used in aid of 
the rebellion, and in part of due-bills issued by the contractor 
to other parties for similar supplies, and taken up at his 
request; and the court held that the sale of the goods, being 
made with the vendor’s knowledge of the uses to which they 
were to be applied, was an illegal transaction and did not con-
stitute a valid consideration for the note of the purchaser, 
and that the due-bills given by him for similar goods, being 
taken up by third parties with knowledge of the purpose for 
which they were issued, were equally invalid as a considera-
tion for his note in their hands. In the second case the 
action was upon a promissory note, the only consideration 
of which consisted of certain bonds, issued by the conven-
tion of Arkansas which attempted to carry that State out of 
the Union, and issued for the purpose of supporting the war 
against the Federal government, and styled “war bonds 
on their face, and one of the questions presented for our de-
termination was whether the consideration was illegal under 
the Constitution and laws of the United States. And the 
court answered that it did not admit of a doubt that the con-
sideration was thus illegal and void; that “if the Constitu-
tion be, as it declares on its face it is, the supreme law of the 
land, a contract or undertaking of any kind to destroy or 
impair its supremacy, or to aid or encourage any attempt to 
that end must necessarily be unlawful and can never be 
treated, in a court sitting under that Constitution and exer 
cising authority by virtue of its provisions, as a meritorious 
consideration for the promise of any one.”
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In both of these cases the aid of the courts was sought to 
enforce unexecuted contracts which were illegal and void in 
their inception, because made in aid of the rebellion, and 
all that they decide is that contracts of that character can 
never be enforced in the courts of that government against 
which the rebellion was raised. In those courts such con-
tracts stand on the same footing as other illegal transactions; 
they will not be upheld nor enforced. In both of those 
decisions I concurred, and in the second case I wrote the 
opinion of the court. I still adhere to the views expressed 
in both cases.

But, with great respect for my associates, I am compelled 
to say that, in my judgment, neither of those cases has any 
just application to the case at bar, or to any question prop-
erly involved in its decision. This action is not brought to 
enforce an unexecuted contract, legal or illegal; there is no 
question of enforcing a contract in the case. The question, 
and the only question, is whether the cotton seized by the 
forces of the United States in May, 1865, was at the time 
the property of the claimant. If it was his property, then 
he is entitled to its proceeds, and the judgment of the Court 
of Claims should be reversed; and in determining this ques-
tion we are not concerned with the consideration of his loy-
alty or disloyalty. He was a citizen of Mississippi and 
resided within the lines of the Confederacy, and the act 
forbidding intercourse with the enemy does not apply to his 
case. He was subject to be treated, in common with other 
citizens of the Confederacy, as a public enemy during the 
continuance of the war. , And if he were disloyal, in fact, 
and if by his purchase of the cotton he gave aid and com-
fort to the rebellion, as this court adjudges, the impediment 
which such conduct previously interposed to the prosecution 
°f his claim was removed by the proclamation of pardon 
and amnesty made by the President on the 25th day of De-
cember, 1868. He was included within the terms of that 
eneficent public act of the Chief Magistrate of the United 

J-ates, as fully as if he had been specifically named therein.
at pardon and amnesty did not, of course, and could not
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change the actual fact of previous disloyalty, if it existed, 
but, as was said in Carlisle v. The United States*  “they for-
ever close the eyes of the court to the perception of that 
fact as an element in its judgment, no rights of third parties 
having intervened.” In legal contemplation the executive 
pardon not merely releases an offender from the punish-
ment prescribed for his offence, but it obliterates the offence 
itself.

In the present case, therefore, the question of the loyalty 
or disloyalty of the claimant is withdrawn from our consid-
eration ; and as the non-intercourse act does not apply to 
his case, it does not concern the United States whether he 
acquired the property from another public enemy or from 
one of the States of the Confederacy, or from an agent of 
the Confederate government. He was in possession of the 
property at the time of the seizure, asserting ownership to 
it; and no one then disputed, and no one since has disputed 
his title. Who then owned the property if he did not? The 
United States did not own it. They did not acquire by its 
seizure any title to the property. They have never asserted 
any greater rights arising from capture of property on land 
in the hands of citizens engaged in the rebellion than those 
which one belligerent nation asserts with reference to such 
property captured by it belongingto the citizens or subjects 
of the other belligerent. All public property which is mov-
able in its nature, possessed by one belligerent, and employed 
on land in actual hostilities, passes by capture. But private 
property on land, except such as becomes booty when taken 
from enemies in the field or besieged towns, or is levied as 
a military contribution upon the inhabitants of the hostile 
territory, is exempt from confiscation by the general law of 
nations. Such is the language of Mr. Wheaton, who is rec-
ognized as authority on all questions of public law. And 
“this exemption,” he adds, “ extends even to the case of an 
absolute and unqualified conquest of the enemies’ country, t

In Brown v. The United States^ the question arose whether

* 16 Wallace, 151. 
| 8 Cranch, 152.

f Law of Nations, Lawrence’s edition, 596.
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enemy’s property found on land at the commencement of 
hostilities with Great Britain, in 1812, could be seized and 
condemned as a necessary consequence of the declaration 
of war; and the court held that it could not be thus con-
demned without an act of Congress authorizing its confis- 
cation. The court, speaking through Chief Justice Marshall, 
said that it was conceded that war gives to the sovereign 
full right to take the persons and confiscate the property of 
the enemy wherever found, and observed that the mitiga-
tions of this rigid rule, which the humane and wise policy 
of modern times has introduced into practice, might more 
or less affect the exercise of this right, but could not impair 
the right itself. “That,” said the court, “remains undi-
minished, and when the sovereign authority shall choose to 
bring it into operation, the judicial department must give 
effect to its will.” “ But” added the court, “ until that will 
shall be expressed, no power of condemnation can exist in the 
court.”

It may be doubted whether the right to confiscate prop-
erty of the enemy wherever found, which is here stated to 
have been conceded, would at this day be admitted without 
some qualification excepting private property on land not 
engaged in actual hostilities or taken as booty, or levied as 
a military contribution, as stated by Mr. Wheaton. Be that 
as it may, the decision is emphatic that until Congress by 
some legislative act directs the confiscation of private prop-
erty on land, none can be ordered by the courts.*

Now, Congress has only provided for the confiscation of 
private property of persons engaged in the rebellion, by the 
act of August 6th, 1861,f and that of July 17th, 18624 
Both of these acts require legal proceedings resulting in a 
judicial decree of condemnation before the title of the owner 
can be divested. The present case is not brought under 
either of these acts. No proceedings for the condemnation

See also instructions of Mr. Adams, when Secretary of State, to our 
inister at St. Petersburg, July Sth, 1820, and Halleck, 457; Hefter, | 133; 

an United States v. Percheman, 7 Peters, 51.
t 12 Stat, at Large, 319. $ lb. 589.
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and forfeiture of the cotton seized, or of its proceeds, have 
ever been instituted by the government. The title of the 
claimant remains, therefore, at this day, as perfect as it did 
on the day the cotton was seized.

In the case of The United States v. Klein,*  this court had 
occasion to consider the rights of property, as affected by 
the war, in the hands of citizens engaged in hostilities 
against the United States, and it held, after mature .consid-
eration, that the effect of the act of Congress of March 12th, 
1863, to provide for the collection of captured and aban-
doned property in insurrectionary districts, under which the 
present action is brought, is not to confiscate, or in any case 
absolutely divest, the property of the original owner, even 
though disloyal, and that by the seizure the government 
constituted itself a trustee for those who were by that act 
declared entitled, or might thereafter be recognized as enti-
tled to the proceeds.

But it is contended that the Confederate government, be-
ing unlawful in its origin and continuance, was incapable 
of acquiring, holding, or transferring a valid title to the 
property. The court below so held in terms, and this court 
so far sustains that ruling as to declare that the claimant 
could not acquire any title to the cotton seized by purchase 
from that government.

Assuming that the Confederate government was thus in-
capable of acquiring or transferring title to property, the 
result claimed by the attorney-general, and held by the ma-
jority of this court, would not, in my judgment, follow. 
That organization, whatever its character, acted through 
agents. Those agents purchased and sold property. The 
title of the vendors passed to somebody; if it did not vest 
in the Confederate government, because that organization 
was incapable of taking the property, it remained with the 
agents. The sale of the vendors was a release and quit-claim 
of their interest, and when that took place the property was 
not derelict and abandoned. Whatever title existed to the

* 13 Wallace, 136.
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property was, therefore, in the agents if their assumed prin-
cipal had no existence, and by their sale passed to purchasers 
from them. Undoubtedly larceny could be alleged against 
one who feloniously took the property from such purchaser. 
The taker would not be allowed in any court which admin-
isters justice to escape punishment by showing that no title 
passed to the purchaser because his vendor was the agent, 
or assumed to be the agent, of a government which had no 
legal existence. And it is equally clear that the purchaser 
could have maintained an action for injuries to the property 
thus purchased, or for its recovery if forcibly removed from 
his possession by a third party. The plea that the property 
was not his because obtained from the agent, or a person 
assuming to be the agent, of an unlawful political organi-
zation, would not be held a justification for the injuries or 
the detention.

But I do not desire to place my objection to the decision 
of the court upon this view of the case. I place it on higher 
ground, one which is recognized by all writers on interna-
tional law, from Grotius, its father, to Wheaton and Philli- 
more, its latest expounders, and that is, that a government 
de facto has, during its continuance, the same right within 
its territorial limits to acquire and to dispose of movable 
personal property which a government de jure possesses. 
And that the Confederate government, whatever its char-
acter in other respects, possessed supreme power over a large 
extent of territory, embracing several States and a popula-
tion of many millions, and exercised that power for nearly 
four years, we are all compelled to admit. As stated by 
this court, speaking through Mr. Justice Nelson,*  it cannot 
be denied that, by the use of unlawful and unconstitutional 
means, “a government in fact was erected greater in terri-
tory than many of the old governments in Europe, complete 
in the organization of all its parts,‘containing within its 
limits more than eleven millions of people, and of sufficient 
resources in men and money to carry on a civil war of un-

* Mauran v. Insurance Company, 6 Wallace, 14.
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exampled dimensions; and during all which time the exer-
cise of many belligerent rights were either conceded to it, 
or were acquiesced in by the supreme government, such as 
the treatment of captives both on land and sea as prisoners 
of war; the exchange of prisoners; their vessels captured 
recognized as prizes of war and dealt with accordingly; 
their property seized on land referred to the judicial tribu-
nals for adjudication ; their ports blockaded, and the block-
ade maintained by a suitable force, and duly notified to 
neutral powers, the same as in open and public war.”

In Thoringlon v. Smith*  this court placed the Confederate 
government among that class of governments de facto of 
which the temporary governments at Castine and Tampico 
were examples, and said, speaking through Chief Justice 
Chase, that “ to the extent of actual supremacy, however 
unlawfully gained, in all matters of government within its 
military lines the power of the insurgent government cannot 
be questioned. That supremacy did not justify acts of hos-
tility to the United States. How far it should excuse them 
must be left to the lawful government upon the re-establish-
ment of its authority. But it made obedience to its au-
thority in civil and local matters not only a necessity, but a 
duty. Without such obedience civil order was impossible.”

With these authorities before me I should unhesitatingly 
have said—but for the fact that a majority of my associates 
differ from me, and the presumption is that they are right 
and I am wrong,—that it was impossible for any court to 
come to the conclusion that a government thus organized, 
having such immense resources and exercising actual su-
premacy over such vast territory and millions of people, did 
not possess the power to acquire and to transfer the title to 
personal property within its territorial limits.

Our government in its efforts to reach the property of the 
extinct Confederacy has asserted a very different doctrine 
from that announced in the court below, and, so far as the 
cotton seized in this case is concerned, approved here. It

* 8 Wallace, 10.
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has alleged in the courts of England that that Confederacy 
did acquire property to a vast amount and attempted to 
reach it in the hands of its agents. In United States v. McRae*  
it filed a bill in the court of chancery in England to obtain 
an account of all moneys and goods which came to the hands 
of the defendant, as agent or otherwise, on behalf of the 
Confederate government during the insurrection, and the 
payment of the moneys which, on taking such account, 
might be in his hands, and a delivery over of the goods in 
his possession. The bill alleged that the Confederate gov-
ernment possessed itself of divers moneys, goods, and treas-
ure, part of the public property of the United States, and 
that other moneys and goods were from time to time paid 
and contributed to it by divers persons, inhabitants of the 
United States, or were seized and acquired by that govern-
ment in the exercise of its usurped authority; that it had 
sent to agents and other persons in England large amounts 
of money to be laid out in purchasing goods for its use, and 
had sent there large quantities of goods to be sold; that it 
had thus sent large sums of money and large quantities of 
goods to the defendant, and that on the dissolution of that 
government he had them in his possession. And the bill 
claimed that all the joint or public property of the persons 
constituting the Confederate government, including the said 
moneys and goods, had vested in the United States and con-
stituted their absolute property, and ought to be paid and 
delivered to them. The court held that the moneys, goods, 
and treasure which were at the outbreak of the rebellion the 
public property of the United States, and which were seized 

y the rebels, still continued the moneys, goods, and treasure 
of the United States, their rights of property and rights of 
possession being in no wise divested or defeated by the 
wrongful seizure. But that with respect to property which 

ad been voluntarily contributed to or acquired by the in- 
suriectionary government, and impressed in its hands with 
t e character of public property, the right of the United

* 8 Law Reports, Equity, 69.
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States was that of a successor of the Confederate govern- o
me.nt; and that they could recover such property from an 
agent of that government, but subject, however, to the same 
rights and obligations, to which that government would have 
been subjected, had it not been overthrown.

In the case of The United States v. Prioleau*  the same 
court again held that the government of the United States 
could recover the property of the Confederate government, 
as its successor or representative in the hands of its agents, 
but that they must take it subject to all the liens and condi-
tions arising from the contract upon which the property was 
received by the agents. Neither the United States, in the 
prosecution of these suits, nor the-courts of England in de-
ciding them, expressed the slightest doubt that the title to 
the property, not originally owned by the United States, had 
been acquired by the Confederate government, which was 
in the hands of its agents. And I submit that a response 
by those courts to the claim of the United States, that the 
insurgent government, being illegal in its origin and con-
tinuance, could neither take, hold, nor transfer title to per-
sonal property, would not have been acquiesced in, nor 
deemed respectful by our government. And I submit re-
spectfully that the earnest denunciation of the wickedness 
of the rebellion, contained in the opinion of the majority, 
is no legal answer to the demand of the claimant for the 
proceeds of his property seized and sold by our government, 
when that government long since pardoned the only oftence 
of which that claimant was guilty, and thus gave him the 
assurance that be should stand in the courts ot his country 
in as good plight and condition as any citizen, who ha 
never sinned against its authority.

I am, therefore, of opinion that the judgment of the Court 
of Claims should be reversed.

* 2 Hemming & Miller’s Chancery Cases, 559.
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Titu s v . United  Sta te s .

1. An informer does not acquire a right to a moiety under the Confiscation
Act of August 6th, 1861, in regard to land informed against, after a 
complete title to the property has been acquired by conquest. [In the 
present case the information was filed July 17th, 1866, the rebellion 
being at the time suppressed, and the property in the possession of the 
military forces of the government.]

2. The government is not estopped from denying an informer’s claim to a
moiety in such a case,

(a) by the fact that its district attorney has allowed proceedings in 
confiscation to be carried on under the act and the land to be sold, and 
the purchase-money to be received;

(b) or by the fact that the Commissioner df the Freedmen’s Bureau, 
to whom, as agent of the United States, Congress gives the control and 
management of all captured and abandoned land, never claimed the 
land itself, but after it had been sold and the price paid into court, and 
a moiety adjudged to the informer, has taken the other moiety without 
question.

3. The case of an informer in such a case stands on a very different footing,
and is to be judged of by very different principles of estoppel, from that 
of a purchaser of the land, who has paid his money to the United States 
in consequence of their offer to sell under the act.

Error  to the Circuit Court for the Southern District of 
Georgia. The case was thus:

On the 2d December, 1862, the executors of the will of 
• J. McDonald, being fully authorized, sold and conveyed 

to the Confederate government certain land in Bibb County, 
eorgia, to be used (through the agency of certain laborato- 

ries built upon it for the preparation of ammunition) in pro-
moting the rebellion against the government of the United 

ates. This land remained the property of the Confederate 
government, and was used in aid of the rebellion, until the 

Qa surrender of the Confederate armies, when it was taken 
possession of and held by the military forces of the United

a es.. On the 17th July, 1866, while it remained so in the 
disTf88*011 ^ie military forces, one Titus filed with the 

ll°t attorney an information against it under the act of
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August 6th, 1861, known as the Confiscation Act.*  This act 
provides, in substance, that if, during the (then) present or 
any future insurrection against the government of the United 
States, any person should, after the prescribed proclamation, 
purchase or acquire, sell or give, any property, of whatsoever 
kind or description, with intent to use or employ the same, or 
suffer the same to be used or employed, in aiding or abetting 
or promoting such insurrection ; or if any person, being the 
owner of such property, should knowingly use or employ, 
or consent to the use or employment of, the same for such 
purpose, all such property should be lawful subject of prize 
and capture wherever found, and the President was required 
to cause it to be seized, confiscated, and condemned. The 
proceedings for condemnation W’ere to be had in the courts 
of the United States having jurisdiction of the amount, or in 
admiralty in any district in which such “ prizes and capture” 
might be seized, or into which they might be taken and pro-
ceedings first instituted. The Attorney-General, or the dis-
trict attorney of the United States for the district in which 
the property might at the time be, was authorized to insti-
tute the proceedings of condemnation, and, in such case, 
they were to be wholly for the benefit of the United States; 
or any person might file an information with such attorney, 
and then the proceedings were to be for the use of an in-
former and the United States in equal parts.

The district attorney, in pursuance of the information filed 
by Titus, as already mentioned, and prosecuting “for the 
United States and informant,” on the 15th January, 1867, 
commenced proceedings in the District Court of the South-
ern District of Georgia for the condemnation and sale of the 
property, allegingthe conveyance to and use by the Confe - 
erate government, and averring that, by the surrender of t e 
Confederate armies, it had become the property of the United Stales. 
No person appeared in the action to defend, or ofleiedto 
claim the property, and, on the 26th February, the foinia 
judgment of forfeiture and sale under the act was entere .

* 12 Stat, at Large, 319.
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A warrant of sale was issued on the 25th March, 1867, to 
which the marshal, on the 21st November, returned that, on 
the 8th May, he had postponed the sale upon the order of 
the district attorney. On the 17th June Titus filed a peti-
tion in the cause, asking to be made a party, and for a judg-
ment, asserting his right to one-half the proceeds of the sale 
and directing its payment to him. The prayer of this peti-
tion was granted on the 8th April, 1868, and, on the 20th 
January, 1870, the marshal made a second return to the 
warrant of sale, to the effect that he had sold the property 
for $19,542.75, and had paid the purchase-money into the 
registry of the court. On the 19th April following, the Com-
missioner of the Freedmen’s Bureau asked for and obtained an 
order for the payment to him of one-half the net proceeds of 
the sale.

The reader will perhaps recall that the act establishing 
the Freedmen’s Bureau, passed March 3d, 1865,*  provides— 

“That the commissioner, under the direction of the President, 
shall have authority to set apart for the use of loyal refugees and 
freedmen such tracts of land within the insurrectionary States 
as shall have been abandoned or to which the United States shall 
have acquired title by confiscation, or sale, or otherwise, and to every 
male citizen, whether refugee or freedman as aforesaid, there 
shall be assigned not more than forty acres of such land,” &c.

After providing that he shall be protected in the occu-
pancy thereof, at an annual rental for the period of three 
years, the act concludes thus:

At the end of said term, or at any time during said term, 
die occupants of any parcels so assigned may purchase the land 
and receive such title thereto as the United States can convey, upon 
Paying therefor the value of the land, as ascertained and fixed 
or determining the annual rent aforesaid.”

The twelfth section of the act of July 16th, 1866,f continu-
ed the said bureau, also provides—

That the commissioner shall have power to seize, hold, use,

13 Stat, at Large, 507. f 14 Id. 173, &c.
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lease, or sell, all buildings and tenements, and any lands appertain-
ing to the same or otherwise, formerly held under color of title by the 
late so-called Confederate States, and not heretofore disposed of by 
the United States, and any buildings or lands held in trust for 
the same by any person or persons, and to use the same, or ap-
propriate the proceeds derived therefrom, to the education of the freed 
people,” &c.

The district attorney, on the 2d May, filed a motion to set 
aside the judgment in favor of Titus, and, that motion being 
refused, took a writ of error to the Circuit Court, where the 
judgment was reversed. The case was here for a review 
of this action of the Circuit Court.

J/r. J. A. Wills, for the plaintiff in error:
I. The United States had certainly, as one ground of .title 

to the property in question, that arising under the Confis-
cation Act of August 6th, 1861. Even conceding that they 
had a title arising by conquest, or by the surrender of the 
Confederate States on the field of battle, represented by the 
Commissioner of the Freedmen’s Bureau, under the twelfth 
section of the act of July 16th, 1866, still they had a right to 
elect, and by the concurrent action of their several officers 
did elect to rely upon and assert their title and to enforce 
and dispose of it by the proceedings in confiscation. They 
are accordingly bound by all the legal consequences and in-
cidents of that election.

The proceeding in confiscation, in which the judgment in 
favor of the informer was rendered by the District Court, 
was a valid legal unit; and, therefore, the judgment in favor 
of the informer was an integral, necessary, and logical 
sequence, or part of the confiscation proceedings, which, 
considered as such, cannot be maintained in part and se 
aside in part; in short, the whole must stand or fall together.

The land was confiscable under the Confiscation Act o 
August 6th, 1861.

The fact that it had been conveyed by its former owners, 
directly,il to the Confederate States,” and had been used an 
employed by them in aid of the rebellion, did not ren er i
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any the less nor any the more confiscable, under those laws, 
than it would have been if the title had remained in its 
former owners. In either case it would have been equally 
“used and employed in aiding, abetting, and promoting” 
the rebellion. The title of those who now hold the land 
under the decree and order of sale in the proceedings in con-
fiscation against it, rests upon the truth of this proposition; 
and, indeed, this seems to be admitted on all sides, since no 
writ of error has been sued out by any one to call in ques-
tion the validity of those proceedings, so far as they relate 
to the judgment of condemnation, and to the sale of the 
land confiscated.

By the act of August 6th, 1861, it was made “ the duty of 
the Attorney-General, or of the district attorney of the 
United States for the district in which said land was situ-
ated, to institute the proceedings of condemnation, and in 
such case it is declared they shall be wholly for the benefit of 
the United States, or any person may file an information with 
such attorney, tn which case the proceedings shall be for the use 
of such informer and the United States in equal parts.”

The information filed by the informer with the district 
attorney which led to the seizure of the property in this 
case, was filed July 17th, 1866. He also furnished the evi-
dence used in the trial of this case for the condemnation 
thereof.*  Now, if the district attorney had had all the in-
formation and evidence necessary to secure a condemnation 
of the said property, before or at the time the information 
of the informer was filed with him, it was his duty by law 
to proceed on his own information and evidence. But he 
did not so proceed. Presumptively, indeed evidently, be-
cause he could not.

When the two general facts are established in this case— 
rs » that the land informed against was confiscable, and was 

actually confiscated and sold under a judgment of the District 
oui t, and second, that the proceedings in confiscation were 

low b h'S faC* WaS admitted *n a certtficate of the district attorney, filed be- 
y consent, to supply lost parts of the record.—Rep.
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instituted in the beginning and carried on to enforce the 
law, at the instance of the plaintiff in error, an informer, 
whose relation as such has been admitted and proved—the 
courts of the United States in such confiscation proceedings 
have no right to disregard the third section of the act of 
August 6th, 1861, which declares expressly that “m such 
case the proceedings shall be for the use of such informer and the 
United States in equal parts.'”

The statute of March 3d, 1865, giving the rights acquired 
by conquest to the Freedmen’s Bureau, shows that the only 
title proposed to be given to the freedmen for any such prop-
erty was a “ quit-claim.” Hence in the insurrectionary 
States but little value was attached, in point of fact, to prop-
erty held by the title of conquest, while the fullest confidence 
was given to a title acquired by judicial proceeding under 
the confiscation laws; and that, therefore, the Commissioner 
of the Freedmen’s Bureau acted wisely in this case by elect-
ing to assert the title of the United States in and by the pro-
ceedings in confiscation. The half that he did get was better 
than the whole which he might have had.

What, then, was the legal effect of his election?
This question was submitted to Mr. Stanbery, when at-

torney-general, in regard to the Macon armory property. 
He was asked—

“ If, in your opinion, a complete title to that property is not 
already vested in the United States, to direct such proceedings 
to be instituted as may be necessary for the purpose of having 
the title perfected.”

Under date of October 5th, 1866 (after the information in 
this case had been filed), that distinguished lawyer says:

“ The United States is in possession of the property, I understand, 
and in so far as the operation of the law of war may be concerne , 
the title is as perfect now as it can become.

“The property, however, may be liable to confiscation un er 
the act of August 6th, 1861, &c. In respect to the institution o, 
proceedings under that statute, the first objection that occurs

* 12 Opinions of Attorney-General, pp. 76-78.
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me is, that it waives the claim of title by conquest. Furthermore, 
on the filing of the information, the property would pass at once 
into judicial custody, and continue in such custody until the de-
termination of the cause, &c. I do not think that I can safely 
direct judicial proceedings against the property, &c. I mention 
that law [of August 6th, 1861] as it is the only one known to 
me under which an allegation of forfeiture could probably be 
framed.”

II. At any time before the information was filed, and at 
all times afterwards and before the sale of this property, it 
was in the power of the Commissioner of the Freedmen’s 
Bureau, under the act of March 3d, 1866, to have elected to 
claim title by conquest alone, and through the law officers 
of the United States to have discontinued the confiscation 
proceedings, and to have relied on the title by conquest 
alone. But that was not done. In addition to his passive 
acquiescence, he came forward, and by his application to 
the court for his half of the proceeds of the sale of the prop-
erty, he directly and positively ratified and approved the 
confiscation proceedings, and the claim of the informer to 
the other half of the proceeds under them.

Mr. S. F. Phillips, Solicitor-General, contra.

The CHIEF JUSTICE delivered the opinion of the court.
In war the public property of an enemy captured on land 

becomes, for the time being at least, the property of the 
conqueror. No judicial proceeding is necessary to pass the 
htle. Usually the ultimate ownership of real property is 
settled by the treaty of peace, but so long as it is held and 
not surrendered by a treaty or otherwise it remains the 
property of the conqueror.

This well-settled principle in the law of war was recog-
nized by this court in United States v. Huckabee*  as applicable 
to the late civil war. At the close of that war there was 
no treaty. When the insurrection was put down the gov- 
rnment of the insurgents was broken up, and there was no

vol. xx.
* 16 Wallace, 434.

31
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power to treat with. Hence the title to all captured prop-
erty of the Confederate government then became absolute 
in the United States.

Titus, however, claims as an informer under the act of 
1861. This act provided, in substance, that if, during the 
(then) present or any future insurrection against the govern-
ment of the United States, any person should, after the pre-
scribed proclamation, purchase or acquire, sell or give, any 
property of whatsoever kind or description, with intent to 
use or employ the same, or suffer the same to be used or 
employed, in aiding or abetting or promoting such insurrec-
tion ; or if any person, being the owner of such property, 
should knowingly use or employ, or consent to the use or 
employment, of the same for such purpose, all such property 
should be lawful subject of prize and capture wherever 
found, and the President was required to cause it to be 
seized, confiscated, and condemned. The proceedings for 
condemnation were to be had in the courts of the United 
States having jurisdiction of the amount, or in admiralty in 
any district in which such “ prizes and capture” might be 
seized, or into which they might be taken and proceedings 
first instituted. The Attorney-General, or the district at-
torney of the United States for the district in which the 
property might at the time be, was authorized to institute 
the proceedings of condemnation, and, in such case, they 
were to be wholly for the benefit of the United States; or 
any person might file an information with such attorney, 
and then the proceedings were to be for the use of an in-
former and the United States in equal parts.

Clearly this act was intended for private, not public prop-
erty—for such property of persons as required, under the 
laws of war, a judicial sentence of condemnation to divest 
the title of its owner,—not such property of a hostile gov-
ernment as had already been captured by an army and su 
jected to the complete and undisputed dominion and ovvnei 
ship of the conquering power. It applies, as will be seen, 
to all property, personal as well as real. Not only o a 
laboratory in which ammunition is prepared, but to the am
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munition itself; not to armories simply, but to their product. 
If the laboratory, owned by the hostile government, when 
captured in the progress of the war and held by the army, 
can be informed against and condemned for the benefit of 
the informer and the United States, so also can the ammuni-
tion prepared therein and captured in battle. If the armory, 
then the gun. Once incorporate this statute, with such a 
construction, into the law of war, and the attention of the 
soldier in battle will be divided between the capture of arms, 
ammunition, and stores on the field, and the search for a 
district attorney with whom to lodge a statutory informa-
tion, and demand, as a matter of right, a proceeding in the 
court for its condemnation on the joint account of himself 
and the government in whose service he is. We doubt if 
the counsel for the informer in this case, who has so earn-
estly and so ably advocated the cause of his client here, 
would be willing to enlist himself in behalf of such a claim, 
and yet it is difficult to see how, if he succeeds in this, he 
might not in that.

An informer, to entitle himself to the statutory reward 
for his service, must inform against property which is the 
subject of judicial condemnation. There can be nothing to 
divide if there is nothing to condemn. In this case the 
land, when informed against, was already the property of 
the United States. The title had passed by the completed 
conquest. There was nothing to reach by judicial process. 
Information, in the statutory sense, could do no good. The 
property had been devoted to the war and followed its for-
tunes. The capture was the result of many battles, but it 
was none the less, on that account, captured property, need- 
mg no judicial sentence of forfeiture to make it absolutely 
the property of the United States.

But it is claimed that the United States are estopped by 
the proceedings of condemnation instituted, as they wTere, in 
behalf of itself and an informant, from denying, as against 
t e informer, that the property in question was the subject 
of forfeiture on joint account under the act. There is no 
pretence that there was any claim, adverse to the title of the 
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United States as conqueror, that was, or could be, cut off by 
the judgment of the court. It will hardly be contended, 
we thiuk, that if, after the close of the war, an information 
had been filed with the district attorney against the Charles-
ton custom-house, and he had proceeded to have it con-
demned under the act, the United States would be estopped 
from objecting to the claim of an informer, for one-half its 
value, and yet the custom-house, although owned by the 
United States before the war, was no more its property at 
the close than was the laboratory informed against in this 
case, if the statements in the record are true. The very 
libel of information, filed by the district attorney, shows 
upon its face that the title of the United States was then 
complete, and the fair inference from the petition of Titus 
to be made a party to the cause is, that the case made by the 
libel is the same as that he presented to the attorney for 
proceedings. Certainly the United States are not prohibited 
from asserting, as against the informer, that the case he 
brought to its consideration, and upon which it acted, was 
not one in which he could be interested.

But it is further claimed that there is an estoppel in favor 
of this informer because the Commissioner of the Freed-
men’s Bureau omitted to appear and resist the judgment of 
condemnation, and, after the sale was made, applied for and 
received from the court one-half the proceeds.

The act of July 16th, 1866, gave the commissioner of that 
bureau the control and management of property of the char-
acter proceeded against, for certain purposes specified, but 
in this he was only the agent of the United States. His 
bureau was the department of the government authorize 
to manage the trust to which the property had been devote . 
He is not estopped if the United States are not, and his 
neglect to appear and defend against the proceedings can 
certainly have no more effect against the United States t an 
the institution of the original proceedings.

Neither was an estoppel created by the receipt of the pur 
chase-money. The order in favor of the informer was ma e 
on the 8th April, 1868, and the property remained unso
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until December 7th, 1869. On the 19th April, 1870, the 
commissioner made his application to the court for the 
money. One-half the proceeds was all he could ask for, so 
long as the judgment in favor of the informer remained in 
force. This he applied for and received, and on the 2d May 
the proceedings now under consideration were commenced 
to set aside that judgment. Certainly, under these circum-
stances, it cannot be said that, even if he had the power 
to do so, the commissioner has yielded the claim of the 
government to the money which had been adjudged to the 
informer.

Very different questions, and very different principles of 
estoppel, will have to be considered if the United States or 
the commissioner shall ever attempt to assert title against 
the purchasers at the sale. They claim under the sale, and 
have paid their money in consequence of the offer of the 
United States 4o sell in that way. The informer stands in 
no such position. He has parted with nothing he ever had. 
He stands upon the original title. If, when he informed, 
the United States had no title, and through his information 
one was acquired, he is entitled to the statutory reward for 
his service. But if the United States had then a perfect 
title and nothing could be added to it by reason of his in-
formation, he has done nothing for which the statute has 
provided a reward. Whether he should be paid for furnish-
ing the government with information by which it has been 
able to make its conquest available, is a question we are not 
called upon to consider. We deal with him only as an in-
former under the statute, and as such he has no standing in 
court.

In the view we have taken of the case it is not necessary 
to consider whether the District Court erred in permitting 
Titus to become a party to the proceedings after the judg-
ment of condemnation had been entered, and all chances of 
iability for costs had been resolved in his favor.

Judg ment  aff irm ed .
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Bole y v . Griswo ld .

In an action in the courts of the Territory of Montana for the recovery of 
the possession of personal property—the code of civil procedure in which 
Territory provides that the judgment in such an action may be for the 
possession of the property, or the value thereof in case a delivery cannot 
be had, and damages for the detention—while it is true that there can 
be no judgment for the value if there can be a delivery of the property, 
yet it is not true that a judgment is necessarily erroneous if the alterna-
tive is not expressed upon its face. The court must be satisfied that the 
delivery cannot be made before it can adjudge absolutely the payment 
of money. But, if so satisfied, it may so adjudge. A special finding 
that a delivery cannot be made is not necessary. An absolute judgment 
for the money is equivalent to such a finding.

Error  to the Supreme Court of the Territory of Montana.
The Civil Practice Act of the Territory of Montana thus 

enacts:
“In an action to recover possession of personal property, judg-

ment for the plaintiff may be for the possession or the value 
thereof, in case a delivery cannot be had, and damages for the 
detention of them.”

This act being in force, Griswold sued Boley in one of 
the District Courts of Montana for the recovery of the pos-
session of certain cattle. The jury found as follows:

“ For the return of the cattle to the plaintiff, and in case a 
return of the same could not be had, $3000, the value thereof; 
and $800 damages for the detention.”

On this verdict the court entered a judgment that plaintiff 
recover from defendant the sum of $3800, with interest, &c.

No alternative judgment, as provided by the Practice Act, 
for the possession or return of the property, was rendeie 
upon the verdict by the District Court.

The defendant took the case to the Supreme Court, whic 
affirmed the judgment of the District Court. Theieupon 
he brought the case here.
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Messrs. J. Hubley Ashton and N. Wilson, for the plaintiff in 
error :

The section of the Civil Practice Act of Montana, on 
which this case depends, appears to be identical with section 
277, of the New York Code, which prescribes the form of 
judgment to be taken in actions to recover the possession 
of personal property. Upon that code the Court of Appeals 
of New York has decided*  that neither a plaintiff nor a de-
fendant, in an action to recover the possession of such prop-
erty, can take judgment for the value of property, except as 
an alternative; and that if a judgment is taken for the value 
alone, and no alternative judgment is entered for the return 
of the property, it will be erroneous, and that for such error 
the judgment for the value will be reversed by an appellate 
court.

This seems a rational view of the case, and comes before 
this court with the support of a tribunal particularly con-
versant with the general principles of the Civil Practice Act 
under consideration.

Mr. Robert Leech, contra.

The CHIEF JUSTICE delivered the opinion of the court.
It is true that under the Civil Practice Act of Montana 

there can be no judgment for the value if there can be a 
delivery of the property, but it is not true that a judgment 
is necessarily erroneous if the alternative is not expressed 
upon its face. The court must be satisfied that the delivery 
cannot be made before it can adjudge absolutely the pay-
ment of money. But, if so satisfied, it may so adjudge. A 
special finding to that effect is not necessary. An absolute 
judgment for the money is equivalent to such a finding.

In one part of this record it appears that the verdict was 
for the return of the property, or, in case that could not 
be made, for $3000, the value, and $800 damages for the 
detention. The judgment was for the money, and the pre-

* Dwight®. Enos, 5 Selden, 472, 476; Fitzhugh v. Wiman, lb. 563.
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sumption is, in the absence of anything in the record to the 
contrary, that before it was rendered the court had become 
judicially satisfied that the property could not be returned. 
In a court of error every presumption is in favor of the va-
lidity of the judgment brought under consideration. Error 
must appear affirmatively before there can be a reversal.

Judgme nt  aff irme d .

Hear ne  v . Mari ne  Insur ance  Compan y .

1. Where, hy the terms of a policy, a vessel is insured “ to a port in Cuba,
and at and thence to port of advice and discharge in Europe,” and the 
vessel is lost in going from the port of discharge in Cuba, to another 
port in the same island for reloading, held on a suit on the policy for a 
loss that evidence by the assured was inadmissible to show a usage that 
vessels going to Cuba might visit at two ports, one for discharge and 
another for loading. [In the present case the court held that the evi-
dence offered did not show such a usage.]

2. Where there has been a deviation in a voyage insured, no decree will be
made for a return of any part of the premium. The deviation annuls 
the contract as to subsequent parts of the voyage and causes a forfeiture 
of the premium.

Appeal  in equity from the decree of the Circuit Court for 
the District of Massachusetts. Hearne filed a bill in the 
court below against the New England Mutual Marine Insur-
ance Company to reform a contract of insurance, he alleging 
that the policy as made out did not conform to the agree-
ment of the parties, taking that agreement with the usage 
or custom which he insisted entered into and formed a part 
of it.

The case was thus:
On the 7th of May, 1866, Hearne made his application by 

letter to the company for insurance. He said:
The bark Mai'ia Henry is chartered to go from Liverpool to 

Cuba and load for Europe, via Falmouth for orders where to 
discharge. Please insure $5000 on this charter valued at $16,00 , 
provided you will not charge over 4 per cent, premium.
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On the 9th of that month the company through its presi-
dent replied:

“Your favor of the 7th is at hand. As requested we have 
entered $5000 on charter of bark Maria Henry, Liverpool to 
port in Cuba and thence to port of advice and discharge in Eu-
rope, at 4 per cent.”

The policy was made out on the same day and described 
the voyage as follows:

“At and from Liverpool to port in Cuba and at and thence to 
port of advice and discharge in Europe.”

Thereafter the policy was delivered to the assured and re-
ceived without objection. The vessel was loaded with coal 
at Liverpool and proceeded thence to St. Iago de Cuba. 
There she discharged her outward cargo. She went thence 
to Manzanillo, another port in Cuba, where she took on 
board a cargo of native woods. On the 13th of September, 
1866, she sailed thence for Europe, intending to go by Fal-
mouth for orders. Upon the 18th of that month, on her 
homeward voyage, she was lost by perils of the sea. Due 
notice was given of the loss, and it was admitted to have oc-
curred as alleged in the bill. The company refused to pay, 
upon the ground that the voyage from St. Iago de Cuba to 
Manzanillo was a deviation from the voyage described in 
the policy, and, therefore, put an end to the liability of the 
insurers.

On the 7th of December, 1868, two years after the loss 
occurred, Hearne brought an action at law against the com-
pany. The court held that he was not entitled to recover 
by reason of the deviation before stated. He failed in the 
suit. On the 16th of January, 1871, he tiled the bill in this 
case, and prayed therein to have the contract reformed so as 
to cover the elongated voyage from St. Iago to Manzanillo.

The bill averred that at the time of chartering the bark, 
aud at the time of the issuing of the policy, there existed 
at Liverpool a general and uniform usage of trade, that 
ab vessels chartered at said port for a round voyage from 
said port to the island of Cuba, and thence to return to 
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Europe, carrying coal as their outward cargo to Cuba, and 
bringing a return cargo thence to Europe, should visit one 
port in the said island for the purpose of discharging the 
outward cargo, and that they should then proceed to another 
port for the purpose of shipping a return cargo, and further 
that this usage was well known to all merchants, and others 
engaged in the trade between Liverpool and Cuba.

Evidence was introduced to establish the usage. It showed 
that about four-fifths of the vessels which go laden with coal 
to Cuba, take their return cargo elsewhere on the island 
than at the port of discharge, and that a few used the same 
port for both purposes. But it appeared also that the con-
tract in both cases was expressed according to what the par-
ties purposed.

The court below dismissed the bill, and from its action 
Hearne took this appeal.

Jfr. Walter Curtis, for the appellant; Mr. H. C. Hutchins, 
contra.

Mr. Justice SWAYNE, having stated the case, delivered 
the opinion of the court.

The reformation of written contracts for fraud or mistake 
is an ordinary head of equity jurisdiction. The rules which 
govern the exercise of this power are founded in good sense 
and are well settled. Where the agreement as reduced to 
writing omits or contains terms or stipulations contrary to 
the common intention of the parties, the instrument will be 
corrected so as to make it conform to their real intent. The 
parties will be placed as they would have stood if the mis-
take had not occurred.*

The party alleging the mistake must show exactly in what 
it consists, and the correction that should be made. The 
evidence must be such as to leave no reasonable doubt upon 
the mind of the court as to either of these points.! The 

* Kerr on Fraud and Mistake, 419, 420. .
f Beaumont v. Bramley, 1 Turner & Russell, 41-50; Marquis of Brea a 

bane v. Marquis of Chandos, 2 Mylne & Craig, 711; Fowler v. Fowler,
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mistake must be mutual and common to both parties to the 
instrument. It must appear that both have done what 
neither intended.*  A mistake on one side may be a ground 
for rescinding, but not for reforming, a contract.! Where 
the minds of the parties have not met there is no contract, 
and hence none to be rectified.|

This jurisdiction is applied, where necessary and proper, 
to the reformation of contracts of insurance^

Here the application was to insure on a charter “ from 
Liverpool to Cuba, and load for Europe, via Falmouth,” &c. 
This was indefinite as to Cuba, and may have been regarded 
by the company as ambiguous. The answer was, as “re-
quested, we have entered $5000 on charter to port in Cuba, 
and thence to port of advice and discharge in Europe.” This 
answer shows clearly two things: (1.) How the company 
understood the proposition. (2.) That they agreed to insure 
according to that understanding, and not otherwise.

There was no mistake nor misapprehension on their part. 
The circumstances show there could be none.

The correspondence between the parties constituted a pre-
liminary agreement. The answer to Hearne’s proposal was 
plain and explicit. It admitted but of one construction. 
He was bound carefully to read it, and it is to be presumed 
be did so. In that event there was as little rodm for mis-
apprehension on his part as on the part of the company. 
Such a result was hardly possible. There is nothing in the 
evidence which tends to show that any occurred. The in-
ference of full and correct knowledge is inevitable. It is * § 

Gex& Jones, 255; Sells v. Sells, 1 Drewry & Smales, 42; Loyd v. Cocker, 
19 Beavan, 144.

Rooke v. Lord Kensington, 2 Kay & Johnson, 753; Eaton v. Bennett, 
Beavan, 196.
t Mortimer v. Shortall, 2 Drury & Warren, 372; Sells v. Sells, supra.
t Bentley v. McKay, 31 L. J. Chancery, 709; Baldwin et al. v. Milde- 

e^ger, 2 Hall, 176; Coles v. Bowne, 10 Paige, 534; Calverley v. Williams, 
1 Vesey, Jr>, 211.

§ Harris®. Col. Co. Ins. Co., 18 Ohio, 116; Fireman’s Insurance Co. 
owell, 13 B. Monroe, 311; National Fire Insurance Co. v. Crane, 16 Mary-

land, 260.
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as satisfactory to the judicial mind as direct evidence to the 
same effect would be.

So far, the complainant’s case is as weak in equity as it 
was at law.

But it is said there was a usage that vessels goingto Cuba 
might visit at least two ports—one for discharge and the 
other for reloading. It is insisted that this usage authorized 
the voyage to Manzanillo; that the voyage was not a devia-
tion ; that it in no wise affected the liability of the company 
in equity; and that hence, the contract of the parties in this 
particular should be reformed accordingly.

It is not necessary that the usage relied upon in cases like 
this should have been communicated or known to the as-
surers. Lord Mansfield said: “ Every underwriter is pre-
sumed to be acquainted with the practice of the trade he 
insures, and if he does not know it, he ought to inform 
himself.”*

Usage is admissible to explain an ambiguity, but it is 
never received to contradict what is plain in a written con-
tract, f If the words employed have an established legal 
meaning, parol evidence that the parties intended to use 
them in a different sense will be rejected, unless if inter-
preted according to their legal acceptation, they would be 
insensible with reference to the context or the extrinsic 
facts.J If no such consequence is involved, proof of usage 
is wholly inadmissible to contradict or in any wise to vary 
their effect.§ In no case can it be received where it is in-
consistent with, or repugnant to, the contract. Otherwise 
it would not explain, but contradict and change the contract 
which the parties have made—substituting for it another * * * §

* Noble v. Kennoway, 2 Douglas, 513; see also 1 Duer on Insurance, 266, 
and the cases there cited.

j- Blackett v. Royal Exchange Assurance Co., 2 Crompton & Jervis, > 
Crofts v. Marshall, 7 Carrington & Payne, 607; Phillipps v. Briard, 1 Hur 
stone & Norman, 21.

t Wigram on Wills, 11, 12.
§ Yates v. Pym, 6 Taunton, 446; Blackett v. Royal Exchange Assuranc 

Co., supra.
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and different one, which they did not make.*  To establish, 
such inconsistency it is not necessary that it should be ex-
cluded in express terms. It is sufficient if it appear that the 
parties intended to be governed by what is written and not 
by anything else.f

The principle of the admission of such testimony is that 
the court may be placed, in regard to the surrounding cir-
cumstances, as nearly as possible in the situation of the par-
ties—the question being, what did they mean by the language 
they employed ? J What is implied is as effectual as what 
is expressed.§ The expression and the implication in this 
case are equally clear. It is expressed that the vessel should 
proceed to a port in Cuba, and thence to Europe. It is im-
plied that she should visit no other port in Cuba. Expressum 
facit taciturn cessare. Under these circumstances, usage can 
have no application, and proof of its existence is inadmissi-
ble. But the usage relied upon is not sustained by the evi-
dence.

It appears that a large proportion of the vessels, perhaps 
four-fifths, which go laden with coal to Cuba, take on their 
return cargo elsewhere on the island than at the port of dis-
charge. A few use the same port for both purposes. But 
the proof is also that the contract in all such cases is ex-
pressed according to the intent. There is no proof that 
where the policy is upon a voyage to one port and back, the 
vessel may proceed to another port before her return, and 
that by usage or otherwise, the latter voyage as well as the 
former shall be deemed to be within the policy.

viewing the case in this aspect, we find nothing that would 
warrant the interposition of a court of equity.

We are asked, if we decline to reform the contract, to 
decree the return of the premium. This we cannot do.

Holding®. Pigott, 7 Bingham, 465; Clarke v. Roystone, 18 Meeson & 
e si>y, 752; Trueman v. Loder, 11 Adolphus & Ellis, 589; Muncey v. Den- 

nis> 1 Hurlstone & Norman, 216.
t Hutton v. Warren, 1 Meeson & Welsby, 477; Clarke v. Roystone, supra.
I 1 Greenleaf on Evidence, § 295a.
i United States v. Babbit, 1 Black, 61.
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We regard the case as one of mere deviation. It is essen-
tially of that character. In that class of cases, the law 
annuls the contract as to the future, and forfeits the pre-
mium to the underwriter. Here equity must follow the law. 
We cannot apply a different rule.

Decre e aff irme d .

Equit abl e Insu ranc e Compa ny  v . Hear ne .

Where a party proposed to insurers to insure his vessel on a “voyagefrom 
Liverpool to Cuba and to Europe via Falmouth,” at a rate named, and 
the company offered to insure at a somewhat higher rate, saying, “It is 
worth something, you know, to cover the risk at the port of loading in 
Cuba,” held that it was implied that “the port of loading” might be 
different from the port of discharge, and where the assured accepted 
this offer, and told the insurer to insure “ at and from Liverpool to Cuba 
and to Europe via a market port,” &c., held further, that a policy which 
insured “ to port of discharge in Cuba, and to Europe via a market 
port,” &c., did not conform to the contract, and was to be reformed so 
as to do so.

Appea l  from the Circuit Court for the District of Massa-
chusetts.

The controversy in this case grew out of a contract of in-
surance upon the same charter-party as in the preceding 
case, though here the insurance was by a different company 
from the insurance there. The present case was thus:

On the 2d of May, 1866, Hearne addressed a letter to the 
Equitable Insurance Company as follows:

“ Insure $4000 on the charter-party of the bark Maria Henry, 
valued at $16,000, if you will not charge me more than 
per cent.; voyage from Liverpool to Cuba, and to Europe Vt 
Falmouth, for orders where to discharge. She will take er 
registered tonnage of coal.”

On the 4th of the same month the company replied.
“ We cannot write the charter of the bark Maria Henry 

your fate, viz., 3 per cent., including coals, from Liverpoo
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Cuba. Our rate will be 4 per cent, for the voyage, to include 
coals.”

On the 7th of the month Hearne answered, arguing against 
the rate proposed, and offered “ 3 per cent., or 4 per cent., 
1| per cent, to be returned if no loss.”

On the day following the company responded:
“ We will write upon the charter’ of the bark Maria Henry as 

proposed by you—Europe to Cuba and back to Europe—at 3| 
per cent. net. It is worth something, you know, to cover the risk at 
the port of loading in Cuba.”

On the next day Hearne wrote:
“I accept your proposition in reference to the insurance of 

the bark Maria Henry. Please insure $4000, at 3J per cent., on 
the charter valued at $16,000, at and from Liverpool to Cuba, 
and to Europe via a market port, for orders where to discharge.”

The contract, as expressed in the policy, was for—
“Four thousand dollars on charter of bark Maria Henry, at 

and from Liverpool to port of discharge in Cuba, and at and 
thence to port of advice and discharge in Europe.”

The facts of the case were the same in all respects, down 
to the close of the litigation at law between the parties, in-
clusive, as those in the case immediately preceding, where 
the controversy was with the other company. That case is 
referred to for the particulars. Hearne having been de-
feated in his action at law, filed this bill for the reformation 
of the contract, as stated in the policy. The Circuit Court 
decreed in his favor. The company brought the case here 
for review.

J. C. Dodge, for the appellant; Mr. Walter Curtis, contra.

Mr. Justice SWAYNE, having stated the case, delivered 
fhe opinion of the court.

It is not denied that the correspondence between the par- 
les instituted a preliminary agreement. Such clearly was 
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its effect. The policy was intended to put the contract in a 
more full and formal shape. The assured was bound to 
read the letters of the company in reply to his own with 
care. It is to be presumed he did so. He had a right to 
assume that the policy would accurately conform to the 
agreement thus made, and to rest confidently in that belief. 
It is not probable that he scanned the policy with the same 
vigilance as the letters of the company. They tended to 
prevent such scrutiny, and, if it were necessary, threw him 
off his guard.

The principles upon which a court of equity will exercise 
the jurisdiction invoked by the appellee were considered in 
the case which precedes this. What was there said need not 
be repeated. In this case Hearne’s proposition to the com-
pany was to insure upon the charter, “ voyage from Liver-
pool to Cuba, and to Europe vid Falmouth.” The com-
pany’s response, as before stated, was: We will insure “as 
proposed by you—Europe to Cuba—at 3| per cent. It is 
worth something, you know, to cover the risk at port of 
loading in Cuba.” This is the language of the parties, and 
it is the essence of the correspondence. Suppose the lan-
guage of these sentences had been incorporated in the policy 
in this form: This company hereby insures $4000 upon the 
charter of the bark Maria Henry, as proposed by the assuiea, 
from “ Europe to Cuba and back to Europe, at 3| per cent, net, 
—the premium is enhanced “ to cover the risk at port of load-
ing in Cuba,”—what would have been the legal result? Can 
it be doubted that the policy would be held to cover alike 
the voyage to a port of discharge in Cuba, a voyage thence, 
if necessary, to a port of loading in Cuba, and a voyage fiom 
the latter to Europe? The “port of loading” is the 011 
one mentioned in the letter. It seems to have been uppei 
most in the mind of the writer. The risk is referred to as a 
distinct and separate one. The implication is that 
might be one other than the port of unloading. The ng 
to go to both rests upon the same foundation, and it is no 
more clear as to one than the other. What is implie is a 
effectual as what is expressed. The intent of the patties, a 
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manifested, is the contract. Upon any other construction 
the important language as to “the port of loading” would 
be insensible and without effect. No other interpretation, 
we think, can reasonably be given to it.

In Dickey v. The Baltimore Insurance Co.,*  the policy in-
sured the vessel upon a voyage “ from New York to Barba- 
does, and at and from thence to the Island of Trinidad, and 
at and from Trinidad, back to New York.” This court held 
that the words “ at and from ” protected the vessel in sailing 
from one port to another in Trinidad to take in a part of 
her cargo. Marshall, Chief Justice, said : “ It is the settled 
doctrine of the courts of England that insurance at and from 
an island, such as those in the West Indies, generally insures 
the vessel while coasting from port to port for the purpose 
of the voyage insured.” He refers to Bond. v. Nuttf and to 
Tliellusson v. Fergusson.^ The case of Cruikshank v. Jansen^ 
is to the same effect. These authorities fully sustain the 
proposition laid down. We are not aware that their au-
thority has been questioned. They show the just liberality 
of construction which obtains where contracts of insurance 
are involved.

In this controversy the clear terms of the preliminary 
agreement warranted the court below in overruling the de- 
partlire from it found in the policy.

We have examined the case only in the light of its own 
inherent facts. We have not found it necessary to consider 
the usage alleged to exist at Liverpool touching voyages in 
the trade from that port to Cuba. It seems clear to us that 
the judgment below does not need further support. We, 
therefore, forbear to remark upon that subject.

Decr ee  aff irmed .

* 7 Cranch, 327. 

î 1 Douglas, 361.
f 2 Cowper, 601. 

§ 2 Taunton, 301.

vol. xx. 82
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Rubbe r -Tip Penc il  Comp an y  v . How ard .

Though an idea of a person who afterwards obtains a patent for a device to 
give his idea effect, may be a good idea, yet if the device is not new his 
patent is void, even though it be useful. The principle applied to the 
patent of J. B. Blair, of July 23d, 1867, for a new manufacture, being 
rubber heads for lead-pencils, and the patent held void as being for 
nothing more than making a hole smaller than the pencil in a piece of 
india-rubber and putting the pencil in the hole, the elastic and erasive 
qualities of india-rubber being known to every one, and every one pos-
sessing capacity to make a hole in a piece of rubber, arid to put a pencil 
in the hole, so as to be held there for an eraser by the elasticity of the 
rubber.

Error  to the Circuit Court for the Southern District of
New York; the case being thus:

On the 23d of July, 1867, J. B. Blair, an artist, alleging 
himself to be the original and first inventor of “ a new and 
useful rubber head for lead-pencils,” received a patent for 
his invention. His specification and claim were as follows:

“ Be it known that I, J. B. Blair, of the city of Philadelphia, 
&c., have invented a new and useful cap or rubber head to be 
applied to lead-pencils, &c., for the purpose of rubbing out pen-
cil-marks ; and I do hereby declare the same to be fully described 
in the following specifications and represented in the accompa-
nying drawings, of which—

“ Figure 1 is an external view of a pencil as provided with a 
rubber or elastic erasive head, constructed in accordance with 
my invention.

“ Figure 2 is a longitudinal section of the same.
“ Figure 3 shows the head, as made, in a somewhat modi e 

form, or with its upper end terminating in a cone.
“ The nature of my invention is to be found in a new and use 

ful or improved rubber or erasive head for lead-pencils, &c., an 
consists in making the said head of any convenient externa 
form, and forming a socket longitudinally in the same to receive 
one end of a lead-pencil or a tenon extending from it.

“ In the said drawings, A denotes a lead-pencil, and B one o 
my erasive heads applied thereto. The said head may 
flat top surface, or its top may be of a semicircular or conica
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Fig. 1. Fig. 2. Fig. 3.
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shape, or any other that may be desirable. Within one end of 
the said head I form a cylindrical or other proper-shaped cavity. 
This socket I usually make about two-thirds through the head, 
and axially thereof; but, if desirable, the socket or boro may 
extend entirely through the said head. The diameter of the 
socket should be a very little smaller than that of the pencil to 
be inserted in it. The elastic erasive head so made is to fit upon 
a lead-pencil at or near one end thereof, and to be so made as 
to surround the part on which it is to be placed, and bo held 
thereon by the inherent elasticity of the material of which the 
head may be composed. The said head is to be composed of 
india-rubber, or india-rubber and some other material which 
will increase the erasive properties of the head.

“The drawings exhibit the elastic head so made as to cover 
the end as well as to extend around the cylindric sides of the 
pencil, but it is evident that the contour of the said head may 
be varied to suit the fancy or the taste of an artist or other per-
son ; and I do not limit my invention to the precise forms shown 
in the drawings, as it may have such or any other convenient 
for the purpose, so long as it is made so as to encompass the 
pencil and present an erasive surface about the sides of the 
same.

“ A head made in my improved manner and applied to a pen-
cil as above set forth is of great practical utility and advantage 
to bookkeepers, accountants, and various other persons. The 
pointed form of the head, as shown in Figure 3, will be found 
very useful for draughtsmen in erasing lines from their drawings 
when it may be desirable not to erase other lines in close prox-
imity to that which it is desirable to erase. The elastic or rub-
ber pencil head, made as above set forth, may be applied not 
only to lead-pencils, but to ink-erasers and other articles of like 
character.

“I claim as a new article of manufacture an elastic erasive 
pencil-head, made substantially in manner*  as described.

“J. B. Blair .”

This patent having become the property of the Rubber- 
Tip Pencil Company, and one Howard having made, as the 
company alleged, rubber-tipped pencils like those covere 
by the patent, the company filed a bill to enjoin him, &c-
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He set up, among other defences, that the article of manu-
facture claimed as an invention was not patentable as such.

And of this view was the court below. It construed the 
invention claimed to be “broadly any form which would 
enable the rubber to encompass a pencil, ink-eraser, or other 
articles of like character.” It said that the additional words, 
“ and present an erasive surface about the sides of the same,” 
added nothing to the description, because “ it was impossible 
to have a piece of rubber encompass a pencil, ink-eraser, or 
other article of similar character, without presenting an era- 
sive surface about the sides of the same.”

It said further, that the article was not the subject of a 
patent, because the elastic and erasive properties of india- 
rubber were known to all; “and that no person knowing 
the elastic quality of rubber could be wanting in the knowl-
edge that a piece of rubber could be made to encompass 
and adhere to a pencil by making a hole in it; nor could 
any one be deficient in the skill requisite to make such a 
hole.”

From a decree accordingly the company took this appeal.

Mr. J. S. Washburn, for the appellant:
1. The construction by the court below of the specification 

and claim is illiberal and contrary to the just rule laid down 
iu many cases in this court, including especially a recent one, 
that patents for invention are to receive a liberal interpreta-
tion, and are, if practicable, to be so construed as to uphold 
and not destroy the right of the inventor.*

There exists in the present case no necessity which com-
pels an illiberal construction. Indeed, such construction 
can be sustained only by rejecting the substantial effect of 
the language of the specification, as explained by the draw-
ings.

The claim is for “ an elastic, erasive pencil-head, made 
^bstantially in manner described.” The claim immediately 
following the description of the invention must be construed

* Klein v. Russell, 19 Wallace, 433.
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in connection with the explanations contained in the specifi-
cations.*

Now, the specification describes the invention as an “im-
proved” rubber, or erasive head for lead-pencils, and shown 
in the specification and drawings to be a solid, elastic, socketed, 
erasive head, “ so made as to fit upon a lead-pencil at or near 
the end thereof, and to be so made as to surround the part 
on which it is to be placed, and to be held thereon by the 
inherent elasticity of the material of which the head may be 
composed,” and having the projecting, working erasive surfaces 
shown in the drawings, which it is stated are “ constructed 
in accordance with my invention,” and by which drawings 
the invention is stated to be “ represented.”

It is true that the specification says—
“ The drawings exhibit the elastic head, so made as to cover the 

end as well as to extend around the cylindric sides of the pencil, 
but it is evident that the contour of said head may be varied to 
suit the fancy or the taste of an artist or other person; and I 
do not limit my invention to the precise forms shown in the 
drawings, as it may have such, or any other convenient for the 
purpose, so long as it is made so as to encompass the pencil, and 
present an erasive surface about the sides of the same.”

And from this language the court below assumed that the 
head might be of any external form whatever, so long as it 
encompasses the pencil, and that the words “and present 
an erasive surface about the sides of the same” were with-
out any meaning.

But this is a misconception. The language relied on by 
the court below, and above quoted, should be taken in con-
nection with the language preceding:

“ The said head may have a flat top surface, or its top may be 
of a semicircular or conical shape, or any other that maybe 
desirable. Within one end of the said head I form a cylindrical 
or other proper-shaped cavity. This socket I usually make 
about two-thirds through the head, and axially thereof; but, i 
desirable, the socket or bore may extend entirely through the 
said head.” ___

* Seymour v. Osborne, 11 Wallace, 547.
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The statement in the first above-quoted paragraph, that 
the contour may be varied, and that the inventor does not 
limit himself to the “precise” forms shown in the drawings, 
is made with reference to the “ end ” of the pencil being cov-
ered or uncovered, and is subject to the express condition 
that the forms shall be “ convenient for the purpose,” and 
the implied condition to be fairly derived from the use of 
the word “ precise,” that they must correspond substantially 
with the drawings. There is certainly nothing from which it 
can be fairly derived that he intended to disclaim the features 
which are clearly portrayed in the drawings, upon which its 
practical value as an eraser depends; and the use of the 
words “ to suit the fancy or the taste of an artist or other 
person,” confines the meaning of the inventor to a matter 
of simple style, and indicates that he does not limit himself to 
a precise contour as a matter of ornamental configuration. 
This is further indicated by the fact that, in the drawings, 
while the top of the head is varied and the contour of the pro-
jecting erasive working surfaces about the sides may be 
varied from hexagon to square or circular, the projecting, 
working surfaces themselves are always retained.

It is also evident from the context that the words “ and 
present an erasive surface about the sides of the same” 
mean such erasive surface as is portrayed in the drawings, 
and as is “ convenient for the purpose.”

The court below therefore disregarded the drawings. But 
it is well settled that the drawings constitute a part of the 
specification, and are to be resorted to to aid a specification, 
which would otherwise be imperfect; to help out the de-
scription ; to furnish clearer information respecting the in-
vention described in the specification; to show the nature, 
character, and extent of the claim, as well as make a part of 
t e description; and to add anything to the specification 
w ich is not specifically contained or mentioned therein.*

The fact that the construction placed upon the language 

Earl Sawyer, 4 Massachusetts, 9; Burrall v. Jewett, 2 Paige, 148; 
ashburn v. Gould, 3 Story, 133,138,189; Emerson v. Hogg, 2 Blatchford, 

’ H°gg v. Emerson, 6 Howard, 485; 11 Id. 606.



504 Rubb er -Tip Penci l  Comp any  v . Howard . [Sup. Ct.

Opinion of the court.

in the present case is inconsistent with what the drawings 
establish, is enough to show it to be a misconstruction.

2. There are certain leading .facts, known to everybody, 
which answer the concluding remarks of the court below, 
and are of themselves enough to decide this case.

Lead-pencils have very long—longer than any living man 
remembers—been used to make marks. India-rubber has 
very long—longer than any living man remembers—been 
used to rub them out. But never until lately was india- 
rubber used for this purpose except in a form disconnected 
from the pencil. But on a summer’s morning of 1867, one 
Blair, a poor artist of Philadelphia, seeing that it will be 
more convenient to use it on his pencil than off, puts in a 
certain way, a piece of a certain shape, on the pencil, and 
finding a great advantage in thus using such a piece, shows 
what he has done. Behold ! thousands, hundreds of thou-
sands and millions of rubber-tipped pencils at once appear. 
Very rich companies, like the Rubber-Tip Pencil Com-
pany, are incorporated. Great capital is invested in the 
matter, and rubber-tipped pencils become a manufacture of 
the nation. How can it be said that there is no invention 
here ? So far as the patent laws are concerned, utility, as 
ascertained by the consequences of what is done, is the test 
of invention, and when utility is proved to exist in any great 
degree, a sufficiency of invention to support the patent must 
be presumed.*  In such a case it is vain to talk about the 
small amount of ingenuity shown or to say that the arrange-
ment and application are so simple and obvious that any-
body could see them.

Messrs. F. W. Betts and S. W. Kellogg, contra.

The CHIEF JUSTICE delivered the opinion of the court. 
The question which naturally presents itself for consider

* Roberts Dickey, Circuit Court of the United States, Western 
of Pennsylvania, per Strong, J., and McKennan, circuit judge, 
Gazette, 4, 5, 6; and see McCormick v. Seymour, 2 Blatchfor , >
Curtis on Patents, § 41.
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tion at the outset of this inquiry is, whether the new article 
of manufacture, claimed as an invention, was patentable as 
such. If not, there is an end of the case and we need not 
go further.

A patent may be obtained for a new or useful art, ma-
chine, manufacture, or composition of matter, or any new 
and useful improvement thereof. In this case, as has been 
seen, Blair’s patent was for “ a new manufacture,” being a 
new and useful rubber head for lead-pencils. It was not for 
the combination of the head with the pencil, but for a head 
to be attached to a pencil or something else of like character. 
It becomes necessary, therefore, to examine the description 
which the patentee has given of his new article of manufac-
ture, and determine what it is, and whether it was properly 
the subject of a patent.

It is to be made of rubber or rubber and some other ma-
terial which will increase its erasive properties. This part 
of the invention alone could not have been patented. Rub-
ber had long been known, and so had rubber combined 
with other substances to increase its naturally erasive qual-
ities.

It is to be of any convenient external form. It may have 
a flat-top surface, or its top may be of a semicircular or coni-
cal shape, or any other that may be desirable. This would 
seem to indicate clearly that the external form was not a 
part of the invention. It was, however, urged upon the 
aigument, that the invention did consist in the projecting 
surfaces; extending out from the head, and which appear, as 
18 claimed, in the drawings attached to the specifications, 
t is true, that in two out of the three drawings projecting 

surfaces are indicated, but such is not beyond question the 
case with the third. The shape there shown is conical, ex-
tending to a point, and evidently intended to represent the 
0101 mentioned as specially adapted to the use of draughts-

men in erasing lines from their drawings. It was the end 
o such a pencil, not the sides, that was to furnish the par- 
lcu ar advantage of form. But although drawings do 

accompany the specification and are referred to, it is evident
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that this reference is for the purpose of illustration only, be-
cause the patentee is careful to say that “ he does not limit 
his invention to the precise forms shown, as it may have 
such or any other convenient for the purpose, so long as it 
is made so as to encompass the pencil and present an erasive 
surface upon the sides of the same.” Certainly words could 
hardly have been chosen to indicate more clearly that a 
patent was not asked for the external form, and it is very 
evident that the essential element of the invention as under-
stood by the patentee was the facility provided for attaching 
the head to the pencil. The prominent idea in the mind of 
t he inventor clearly was the form of the attachment, not of the 
head. If additional proof of this is required, it may be found 
in the further statement in the specifications, which locates 
the head for use at or near the end of the pencil, and so made 
as to surround the part on which it is to be placed and be 
held thereon by the inherent elasticity of the material of 
which it is to be composed. If intended for use at any other 
place than on the end of the pencil, the projections could 
not be essential, as any form that would surround the part 
would present the requisite erasive surface.

Again, the head is to have in it longitudinally, a socket 
to receive one end of a lead-pencil or a tenon extending from 
it. This socket is to be cylindrical or of any other proper 
shape. Usually, the inventor says, he made it so as to ex-
tend part way through the head, but if desirable, it might 
be extended entirely through. It must be within one end, 
but any particular location at the end is not made essential. 
This clearly is no more than providing that the piece o 
rubber to be used must have an opening leading from one 
end into or through it. This opening may be of any foim 
and of any extent longitudinally. The form, therefore, o 
the inside cavity is no more the subject of the patent t an 
the external shape. Any piece of rubber with a hole in i 
is all that is required thus far to meet the calls of the speci 
cations, and thus far there is nothing new, therefoie, in t 
invention. Both the outside and inside may be made o any 
form which will accommodate the parties desiring the use.
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But the cavity must be made smaller than the pencil and 
so constructed as to encompass its sides and be held thereon 
by the inherent elasticity of the rubber. This adds nothing 
to the patentable character of the invention. Everybody 
knew, when the patent was applied for, that if a solid sub-
stance was inserted into a cavity in a piece of rubber smaller 
than itself, the rubber would cling to it. The small opening 
in the piece of rubber not limited in form or shape, was not 
patentable, neither was the elasticity of the rubber. What, 
therefore, is left for this patentee but the idea that if a pencil 
is inserted into a cavity in a piece of rubber smaller than 
itself the rubber will attach itself to the pencil, and when so 
attached become convenient for use as an eraser?

An idea of itself is not patentable, but a new device by 
which it may be made practically useful is. The idea of 
this patentee was a good one, but his device to give it effect, 
though useful, was not new. Consequently he took nothing 
by his patent.

The decree of the Circuit Court is
Affi rme d .

Atchis on 'v . Pet ers on .

1. On the mineral lands of the public domain in the Pacific States and Ter-
ritories, the doctrines of the common law, declaratory of the rights of 
riparian proprietors respecting the use of running waters, are inappli-
cable or applicable only in a very limited extent to the necessities of 
miners, and inadequate to their protection; there prior appropriation 
gives the better right to running waters to the extent, in quantity and 
quality, necessary for the uses to which the water is applied.

• What diminution of quantity, or deterioration in quality, will constitute 
an invasion of the rights of the first appropriator will depend upon the 
special circumstances of each case; and in controversies between him 
and parties subsequently claiming the water, the question for determi-
nation is whether his use and enjoyment of the water to the extent of 
the original appropriation have been impaired by the acts of the other 
parties.
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8. Whether, upon a petition or bill asserting that the prior rights of the 
first appropriator have been invaded, a court of equity will interfere to 
restrain the acts of the party complained of, will depend upon the char-
acter and extent of the injury alleged, whether it be irremediable in its 
nature, whether an action at law would afford adequate remedy, whether 
the parties are able to respond for the damages resulting from the in-
jury, and other considerations which ordinarily govern a court of equity 
in the exercise of its preventive process of injunction.

Appe al  from the Supreme Court of the Territory of Mon-
tana.

Atchison and others filed a bill in the District Court of 
the Territory just named, for an injunction to restrain Pe-
terson and others from carrying on certain mining opera-
tions on a creek in the county of Clark and Lewis, in the 
said Territory, known as the Ten-Mile Creek. The bill 
alleged that the water, diverted by the complainants from 
the stream for mining purposes, was deteriorated in quality 
and value. It appeared from the evidence that the com-
plainants were the owners of two ditches or canals, known 
respectively as the Helena water-ditch and the Yaw-Yaw 
ditch, by which the creek mentioned was tapped and the 
water diverted and conveyed a distance of about eighteen 
miles to certain mining districts, known as the Last Chance 
and Dry Gulches, and there sold to miners. The parties 
through whom the complainants derived their interests, as-
serted a claim to the waters of the creek in November, 1864, 
and during that year commenced the construction of the 
ditches and continued work thereon until August, 1866. 
The work was then suspended, for want of means by the 
parties to continue it, until the following year, when it was 
resumed, and in 1867 the ditches were completed and put 
into operation. Their cost was $117,000.

Whilst this work was progressing, and in the summer of 
1865, there was some mining on the Ten-Mile Creek about 
fifteen miles above the point where the ditches of the plain-
tiffs tap the stream, but there was no continued mining at 
that place until 1867. From that period until the present 
time the defendants had been working and were still work-
ing mining ground situated at that point on the creek. In 
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that work they in some places washed down the earth from 
the side of the hills bordering on the stream ; in other places 
they excavated the earth and threw such portions as were 
supposed to contain gold into sluices upon which the water 
was turned. The earth from the washing on the hillsides 
and from the sluices, designated in the vocabulary of miners 
as “tailings,” and the water mixed with it was carried into 
the creek and affected its whole current, which at that point 
has a volume of only about two hundred inches, according 
to the measurement of miners, filling the water with mud, 
sand, and sediment, and impairing its value at that point for 
further mining.

The bill alleged that the “tailings” thus thrown into the 
current were carried down the stream into the ditches of the 
complainants, thereby obstructing the flow of the water 
through the ditches, and injuring it in quality and value; 
and they insisted that as prior appropriators of the waters 
of the stream, they were entitled to its use without such 
deterioration; and for the protection of their rights, they 
asked an injunction to restrain the defendants from the 
further commission of the alleged grievances.

The evidence showed that the volume of water in the 
creek, which at the point where the defendants worked their 
mining claims was, as above said, only about two hundred 
inches, according to the measurement of miners, was in-
creased at the point where the ditches of the complainants 
tapped the creek, by intervening tributary streams of clear 
water, to about fifteen hundred inches. Of this water the 
Helena ditch diverted about five hundred inches, and took 
it about eighteen miles, to the places where it was sold to 
miners. The water as it entered the ditch was in some de- 
£ree muddied and affected with sand, and the evidence was 
conflicting as to the influence of the mud and sand upon 
t e value of the water. The great preponderance of the 
evidence, however, was to the effect that the injury in quality 

10111 this cause was so slight as not, in any material extent, 
mpair the value of the water for mining, nor render it less 

8a a^e to the miners at the places where it was carried. A
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majority of the witnesses testified that it was first-class water 
for mining purposes, and some of them that it was good 
water even for domestic uses.

Persons who had cleaned out the Helena ditch and exam-
ined it, testified that there were no tailings or sediment of 
consequence in it, and that the most that there was ran into 
the ditch from the hillsides along the ditch and stream. A 
preponderance of the evidence also showed that no extra 
labor was required on the ditch on account of the muddy 
character of the water, or at most only the additional labor 
of one person for a few minutes each day, and that a sand-
gate was necessary at the head of the ditch whether or not 
there was mining above on the stream.

With respect to the water diverted by the Yaw-Yaw ditch, 
it was shown that its deterioration, so far as the deterioration 
exceeded that of the water in the Helena ditch, was caused 
by sand and sediment brought by a tributary which entered 
the creek below the head of the Helena ditch.

The mining claims of the defendants were shown to be 
worth from $15,000 to $20,000 each, and it appeared that the 
defendants were responsible and capable of answering for 
any damages the complainants might sustain.

The District Court denied the injunction, and the Supreme 
Court of the Territory affirmed its decree. From the latter 
court an appeal was taken to this court.

Mr. Bobert Leech, for the appellants; Mr. Gr. Gr. Symes, 
contra.

Mr. Justice FIELD delivered the opinion of the court.
By the custom which has obtained among mineis in the 

Pacific States and Territories, where mining for the precious 
metals is had on the public lands of the United States, e 
first appropriator of mines, whether in placers, veins, o 
lodes, or of waters in the streams on such lands for mining 
purposes, is held to have a better right than others to w or 
the mines or use the waters. The first appropriator w 
subjects the property to use, or takes the necessary steps
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that purpose, is regarded, except as against the government, 
as the source of title in all controversies relating- to the 
property. As respects the use of water for mining pur-
poses, the doctrines of the common law declaratory of the 
rights of riparian owners were, at an early day, after the 
discovery of gold, found to be inapplicable or applicable 
only in a very limited extent to the necessities of miners, 
and inadequate to their protection. By the common law the 
riparian owner on a stream not navigable, takes the land to 
the centre of the stream, and such owner has the right to the 
use of the water flowing over the land as an incident to bis 
estate. And as all such owners on the same stream have 
an equality of right to the use of the water, as it naturally 
flows, in quality, and without diminution in quantity, except 
so far as such diminution may be created by a reasonable 
use of the water for certain domestic, agricultural, or manu-
facturing purposes, there could not be, according to that 
law, any such diversion or use of the water by one owner as 
would work material detriment to any other owner below 
him. Nor could the water by one owner be so retarded in 
its flow as to be thrown back to the injury of another owner 
above him. “It is wholly immaterial,” says Mr. Justice 
Story, in Tyler v. Wilkinson*  “ whether the party be a pro-
prietor above or below in the course of the river; the right 
being common to all the proprietors on the river, no one 
bas a right to diminish the quantity which will, according 
to the natural current, flow to the proprietor below, or to 
throw it back upon a proprietor above. This is the neces-
sary result of the perfect equality of right among all the 
proprietors of that which is common to all.” “Every pro-
prietor of lands on the banks of a river,” says Kent, “ has 
naturally an equal right to the use of the water which flows 
in the stream adjacent to his lands, as it was wont to run 
(currere solebal) without diminution or alteration. No pro-
prietor has a right to use the water to the prejudice of other 
proprietors above or below him, unless he has a prior right

* 4 Mason, 379.
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to divert it, or a title to some exclusive enjoyment. He has 
no property in the water itself, but a simple usufruct while 
it passes along. Aqua eurril et debet currere ut eurrere solebat. 
Though he may use the water while it runs over bis land as 
an incident to the land, he cannot unreasonably detain it or 
give it another direction, and he must return it to its ordi-
nary channel when it leaves his estate. Without the con-
sent of the adjoining proprietors he cannot divert or dimin-
ish the quantity of the water which would otherwise descend 
to the proprietors below, nor throw the water back upon the 
proprietors above without a grant or an uninterrupted en-
joyment of twenty years, which is evidence of it. This is 
the clear and settled doctrine on the subject, and all the 
difficulty which arises consists in the application.”*

This equality of right among all the proprietors on the 
same stream would have been incompatible with any ex-
tended diversion of the watei’ by one proprietor, and its con-
veyance for mining purposes to points from which it could 
not be restored to the stream. But the government being 
the sole proprietor of all the public lands, whether border-
ing on streams or otherwise, there was no occasion for the 
application of the common-law doctrine of riparian proprie-
torship with respect to the waters of those streams. The 
government, by its silent acquiescence, assented to the gen-
eral occupation of the public lands for mining, and, to en-
courage their free and unlimited use for that purpose, 
reserved such lands as were mineral from sale and the ac-
quisition of title by settlement. And he who first connects 
his own labor with property thus situated and open to gen-
eral exploration, does, in natural justice, acquire a better 
right to its use and enjoyment than others who have not given 
such labor. So the miners on the public lands throughout 
the Pacific States and Territories by their customs, usages, 
and regulations everywhere recognized the inherent justice 
of this principle; and the principle itself was at an eary 
period recognized by legislation and enforced by the courts

* 3 Kent’s Commentaries, 439, side paging.
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in those States and Territories. In Irwin v. Phillips*  a case 
decided by the Supreme Court of California in January, 
1855, this subject was considered. After stating that a sys-
tem of rules had been permitted to grow up with respect to 
mining on the public lands by the voluntary action and 
assent of the population, whose free and unrestrained occu-
pation of the mineral region had been tacitly assented to 
by the Federal government, and heartily encouraged by the 
expressed legislative policy of the State, the court said: “If 
there are, as must be admitted, many things connected with 
this system which are crude and undigested, and subject to 
fluctuation and dispute, there are still some which a univer-
sal sense of necessity and propriety have so firmly fixed as 
that they have come to be looked upon as having the force 
and effect of res adjudicata. Among these the most impor-
tant are the rights of miners to be protected in their selected 
localities, and the rights of those who, by prior appropria-
tion, have taken the waters from their natural beds, and by 
costly artificial works have conducted them for miles over 
mountains and ravines to supply the necessities of gold dig-
gers, and without which the most important interests of the 
mineral region would remain without development. So 
fully recognized have become these rights, that without any 
specific legislation conferring or confirming them, they are 
alluded to and spoken of in various acts of the legislature 
mthe same manner as if they were rights which had been 
vested by the most distinct expression of the will of the 
law-makers.”

This doctrine of right by prior appropriation, was recog-
nized by the legislation of Congress in 1866. The act grant- 
mg the right of way to ditch and canal owners over the 
public lands, and for other purposes, passed on the'26th of 
July of that year, in its ninth section declares “ that when-
ever, by priority of possession, rights to the use of water 
or mining, agricultural, manufacturing, or other purposes, 

have vested and accrued, and the same are recognized and 

vol. xx.
* 6 California, 140.

33
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acknowledged by the local customs, laws, and decisions of 
courts, the possessors and owners of such vested rights shall 
be maintained and protected in the same.”*

The right to water by prior appropriation, thus recognized 
and established as the law of miners on the mineral lands of 
the public domain, is limited in every case, in quantity and 
quality, by the uses for which lhe appropriation is made. A 
different use of the water subsequently does not affect the 
right; that is subject to the same limitations, whatever the 
use. The appropriation does not confer such an absolute 
right to the body of the water diverted that the owner 
can allow it, after its diversion, to run to waste and prevent 
others from using it for mining or other legitimate purposes; 
nor does it confer such a right that he can insist upon the 
flow of the water without deterioration in quality, where 
such deterioration does not defeat nor impair the uses to 
which the water is applied.

Such was the purport of the ruling of the Supreme Court 
of California in Butt# Canal and Ditch Company v. Vaughn^ 
where it was held that the first appropriator had only the 
right to insist that the water should be subject to his use 
and enjoyment to the extent of his original appropriation, 
and that its quality should not be impaired so as to defeat 
the purpose of that appropriation. To this extent, said the 
court, his rights go and no farther; and that in subordina-
tion to them subsequent appropriators may use the channel 
and waters of the stream, and mingle with its waters other 
waters, and divert them as often as they choose; that whilst 
enjoying his original rights the first appropriator had no 
cause of complaint. In the subsequent case of Ortman v. 
Dixon,J the same court held to the same purport, that the 
measure of the right of the first appropriator of the water 
as to extent follows the nature of the appropriation or the 
uses for which it is taken.

What diminution of quantity, or deterioration in quality,

* 14 Stat at Large, 253. f 11 California, 143.
t 13 California, 83; see also Lobdell v. Simpson, 2 Nevada, 274.
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will constitute an invasion of the rights of the first appro- 
priator will depend upon the special circumstances of each 
case, considered with reference to the uses to which the 
water is applied. A slight deterioration in quality might 
render the water unfit for drink or domestic purposes, whilst 
it would not sensibly impair its value for mining or irriga-
tion. In all controversies, therefore, between him and par-
ties subsequently claiming the water, the question for deter-
mination is necessarily whether his use and enjoyment of 
the water to the extent of his original appropriation have 
been impaired by the acts of the defendant.*  But whether, 
upon a petition or bill asserting that his prior rights have 
been thus invaded, a court of equity will interfere to restrain 
the acts of the party complained of, will depend upon the 
character and extent of the injury alleged, whether it be 
irremediable in its nature, whether an action at law would 
afford adequate remedy, whether the parties are able to re-
spond for the damages resulting from the injury, and other 
considerations which ordinarily govern a court of equity in 
the exercise of its preventive process of injunction.

If, now, we apply the principles thus stated to the present 
case, the question involved will be of easy solution. It 
appears from the evidence that there is at the point where 
the defendants work their mining claims only about two 
hundred inches of water in the creek, according to miners’ 
measurement; that between that point and the point where 
the Helena ditch taps the creek the distance is about fifteen 
miles; and that between those points the creek is supplied 
by several tributary streams of clear water, so that at the 
point where the water is diverted its volume amounts to 
about fifteen hundred inches. Of this water the Helena 
ditch diverts five hundred inches, and conveys it nearly 
eighteen miles to the localities where it is sold. Running 
water has a tendency to clear itself, and that result is often 
produced by a flow of a few miles. But in this case the

'—■---— _____ _
* This is substantially the rule laid down in Hill v. Smith, 27 California, 

483, Yale on Mining Claims and Water Rights, 194.
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evidence shows that the water as it enters the Helena ditch 
is muddied and to some extent is affected by sand. At the 
same time there is a great preponderance in the evidence to 
the effect that the deterioration in quality from this circum-
stance is very slight and does not render the water to any 
appreciable extent less useful or salable for mining purposes 
at the localities to which it is conveyed; and that no addi-
tional labor is required on the ditch on account of the mud-
died condition of the water. There is also much doubt left 
by the evidence whether the sand carried into the ditch 
does not to a very great extent come from the hillsides 
lying between it and the mining of the defendants, or lying 
along the course of the ditch. A sand-gate at the head of 
the ditch is necessary, whether there is or is not mining on 
the stream above; and the accumulation of sand from all 
sources, from the hillsides as well as from the mining of the 
defendants, only requires the additional labor of one person 
for a few minutes each day. The injury thus sustained, and 
which is only to a limited extent attributable to the mining 
of the defendants, if at all, is hardly appreciable in compari-
son with the; damage which would result to the defendants 
from the indefinite suspension of work on their valuable 
mining claims. The defendants are also responsible parties, 
capable, according to the evidence, of answering for any 
damages which their mining produces, if any, to the plain-
tiffs. Under these circumstances we think there was no 
error in the refusal of the court below to interfere by in-
junction to restrain their operations, and in leaving the 
plaintiffs to their remedy, if any, by an action at law.

With respect to the water diverted by the Yaw-Yaw ditch, 
it is shown that its deterioration, so far as the deterioration 
exceeds that of the water in the Helena ditch, is caused by 
sand and sediment brought by a tributary which enters the 
creek below the head of the Helena ditch.

Decr ee  affi rmed .
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Unit ed  Stat es  v . Gill .

1. When, without any express contract founded on advertisement or on
military exigency, subsistence stores have been received into custody by 
army officers in frontier parts of the country, and subsequently, the use 
of them becoming necessary or convenient, have been in part used, in 
part destroyed through carelessness of the army subalterns, and in part 
become useless from natural causes,—the' original owner having left 
(but not with a purpose of abandoning) that part of the country, where, 
had he remained, its disturbed state would have prevented him taking 
care of the stores except in the government posts,—the government is 
properly charged with the value of all the stores except of the part 
which had spoiled through natural causes ; that is to say, is chargeable 
with that which it got benefit from or suffered to be carelessly destroyed.

2. But it is chargeable only at the value of the stores when they were re-
ceived by it, and not with the value at the time when they were used, 
the value having risen between the two dates.

Appe al  from the Court of Claims; the case as found by 
that court being: thus:©

I. In November, 1864, A. J. Gill was owner of five hun-
dred and thirty-six tons of hay, at Point of Rocks, near Fort 
Fillmore, in the Territory of Colorado. On the 27th Novem-
ber, 1864, he applied to Lieutenant Dunn, the commanding 
officer at the fort, to purchase the same for the use of the 
United States. Dunn declined to make any such purchase, 
stating that he was not authorized to do so, but he gave 
to Gill his receipt in writing, wherein it was stated that he 
had “received of A. J. Gill five hundred and thirty-six tons 
of hay, in good order and well ricked, for the use of the 
government,” and he at the same time referred Gill to the 
commander of the district and to the quartermaster at Den-
ver, who could purchase the hay if they saw fit. The com-
mander of the district was applied to, but declined to pur-
chase at that time. During the same month the military 
inspector of the district of Colorado, anticipating a short 
supply of hay for the winter, ordered the quartermaster of 
Fort Lyon “ to take the hay belonging to A. J. Gill and use 
it for government stock.” After this Gill exercised no con-
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trol over the hay. He left Colorado on the 4th February, 
1865, on business of his own, and did not return until the 
summer of 1866. In consequence of Indian troubles then 
existing it was unsafe for small parties to remain outside of 
government posts, and he was compelled to leave the hay 
without any one in charge of it; but in July, 1865, his agent 
visited the place and found the entire five hundred and 
thirty-six tons gone. The claimant did not abandon or in-
tend abandonment of the hay, and at the time he left the 
Territory it had gone into government use, as set forth in 
what is now next stated.

In December, 1864, and during the winter 1864-65 the 
quartermaster and foragemaster at Fort Lyon directed gov-
ernment trains to go to the hay and‘quarter there. A mili-
tary expedition having about two thousand horses was also 
quartered there, and used the hay. In the spring, about one- 
half of the hay had been given to government animals, about 
one-quarter had been thrown out of the ricks, trampled 
down, wasted, and destroyed, and about one-quarter re-
mained in the ricks, though in a worthless condition.

After Lieutenant Dunn was relieved at Camp Fillmore, 
his successor, Lieutenant Dennison, assumed the responsi-
bility of the custody of the hay, and in June, 1865, the post 
commander at Fort Lyon ordered the quartermaster there to 
receive the rest of the hay remaining, so as to relieve Lieu-
tenant Dennison from responsibility. A board of survey 
being demanded, it was found that the rest was spoiled and 
worthless, and no receipt was given or responsibility as-
sumed by the post quartermaster.

II. The value of the hay in November, 1864, was $38.50 
per ton, and during the winter, at the time it was used, $45 
a ton.

Upon the foregoing case the Court of Claims decided, as 
a conclusion of law—

That there being no valid express contract founded upon 
advertisement or military exigency for the sale and pure ase 
of the hay, the government was not liable for the entire 
quantity sold in November, 1864, at $38.50 per ton; but was
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liable for the hay taken and used, at its fair and reasonable 
value at the time of taking; and responsible for the waste-
ful and destructive manner in which it was taken and used; 
and that Gill should recover for three-fourths of the entire 
quantity ricked, at the rate of $45 a ton. It accordingly 
gave judgment in his favor for $18,090. The government 
brought the case here.

Mr. G. H. Williams, Attorney-General, and Mr. John Go-
forth, Assistant Attorney-General, for the appellant:

1. There having been no valid express contract founded 
upon advertisement,*  nor any military emergency,! the de-
fendants were not liable for the hay alleged to have been 
sold, if the taking was not a trespass by government troops. 
The refusal of the district commander to receive the hay' 
was a notice to him as well as to all officers and agents of 
the defendants that the hay would not be purchased for the 
use of the government animals. The direction of the dis-
trict inspector to the post quartermaster at Fort Fillmore to 
use the hay was illegal and of no effect, as it was not within 
the line of his duty or within his power to declare an emer-
gency.

*2. If the hay was taken and used by order of an officer 
without authority to act, or by government troops and 
parties without the claimant’s knowledge and consent, and 
when he had left the Territory, much more if they scattered 
and trampled it under foot, it was a trespass, and the Court 
of Claims had no jurisdiction of the case«!

3. The taking and using of the hay by the government 
troops and parties was an “ appropriation within the act of
uly 4th, 1864,”§ and the Court of Claims has no jurisdic-

tion of the action.||
4. The memorandum receipt given to claimant by Lieu-
--- ------- —————

* Act 2d March, 1861, 12 Stat, at Large, 220.
t Act 4th July, 1864, 13 Id. 394.
t Gibbons v. United States, 8 Wallace, 269.
§ 13 Stat, at Large, 381.
|| Filor v. United States, 9 Wallace, 45.
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tenant Dunn was not binding upon the United States, there 
being no delivery or acceptance of the hay; but, on the 
other hand, the receipt of it having been accompanied by a 
statement by Dunn that he was not authorized to make the 
purchase, and the receipt being given as an accommodation 
to the owner in order that the district commander might 
know that he, Dunn, was cognizant of the fact that the owner 
had five hundred and thirty-six tons of hay cut and ricked 
in the vicinity of Fort Fillmore.

If judgment was to be given for the owner at all it should 
have been at the rate of $38.50 per ton, and no more. It 
was improper for the court to rate it as worth $45 per ton.

Messrs. T. J. Durant and C. W. ITornor, contra.

The CHIEF JUSTICE:
Upon the facts found, we think the judgment should have 

been for the value of the hay in November, 1864, to wit: 
$38.50 per ton, instead of $45, its value during the winter. 
To this extent the Court of Claims erred. The judgment is 
therefore re ve rs ed , and the cause remanded, with instruc-
tions to enter a new judgment

In  accorda nce  with  thi s opin ion .

Pol la rd  v . Bailey .

Where by the charter of a bank, stockholders are “ bound respectively for 
all the debts of the bank in proportion to their stock holden therein, 
one creditor cannot sue a stockholder at law (there being numerous 
other creditors) to recover the full amount of his debt, without regar 
to those other creditors or to the ability of the other stockholders to re 
spond to their obligations under the charter; and so appropriate to 
himself the entire benefit of that stockholder’s security and exclude a 
other creditors from it. He should proceed in equity, where the ^pro-
portion can be ascertained upon an account taken of debts and s oc', 
and a pro rata distribution of the debts among the several stockholders.
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Especially is this so when other parts of the charter indicate plainly 
that the exercise of the powers of a court of chancery which could bring 
before it all the necessary parties, and adjust all their rights, was, in a 
case of insolvency, contemplated.

Error  to the District Court for the Middle District of 
Alabama.

By an act passed in 1854, the legislature of Alabama char-
tered a bank to be called the Central Bank of Alabama. 
The capital was $900,000, divided into shares of $100 each.

The charter made certain provisions in case of the insol-
vency of the bank, or of its suspension of payments in specie. 
They were thus:

“Section  16 (Arti cle  2). Individual stockholders, having 
shares in said bank, shall be bound respectively for all the debts 
of the bank in proportion to their stock holden therein.

“Sectio n  20. If any debt due from said bank for an amount 
exceedin g $100, shall remain unpaid for more than ten days 
after proper demand, the holder of such debt may file a bill in 
the chancery court, of the county ... in which said bank may 
be located, for the settlement of all the debt of the bank, if he 
elect so to do, and may, on proof, &c., pray an injunction to re-
strain the said bank and its officers from paying out, or in any 
way transferring or delivering to any person any money or 
assets of said bank, or incurring any obligation oi' debt until 
such order be vacated or modified; and if such chancellor shall 
be of opinion that the debt is justly due, and that the bank has 
no just defence against the demand, and if it shall appear expe-
dient and necessary, upon the proof presented, in order to pre-
vent fraud and injustice, he shall grant an order for such in-
junction, and the said chancellor shall then proceed to inquire 
whether the said bank be solvent or not; and if it shall appear 
that the said bank is not clearly solvent, then he may make an 
order declaring the same to be insolvent, and requiring its affairs 
to be wound up and settled; and, further, if, in his opinion, the 
safety of the creditors shall require it, such chancellor may ap-
point a receiver to take charge of all the assets of the bank, and 
to close and settle its affairs.

ectio n  21. In case the said bank be found insolvent, and 
sett ement of its affairs be ordered, the same shall be done upon 
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bill filed in said chancery court, under the orders of the court 
and rules of chancery, and full distribution shall be made of the 
assets according to the rights of all parties; but the holders of 
bank-notes and obligations issued by the bank for circulation as 
money shall be first called in and paid, and shall have priority 
over debts due from the bank; and after the assets of the bank 
are exhausted, if they be not sufficient to pay all debts and lia-
bilities, a further call shall be made on the shareholders in the 
bank for further payment of capital, over and above the sum of 
$100, of an amount equal to the deficiency, which shall be ap-
portioned among all the shares of stock; and an order shall be 
made by the court for the payment of each shareholder of the 
sum or proportion due on his shares of stock; and each share-
holder shall pay the sum so assessed to him severally in propor-
tion to his stock, which shall be collected by the receiver and 
applied.

“ Sectio n  22. The summary remedy in this act, specially given 
for settling up and closing the affairs of said bank, shall apply 
to the case of insolvency, but shall not be allowed in case of a 
suspension only by the bank of specie payment, so long as sus-
pension shall be sanctioned by the General Assembly; but 
nothing in this act shall be construed so as to deprive a creditor 
of said bank from his right to suit in any other appropriate mode of 
proceeding, or to prevent the General Assembly from hereafter 
regulating, by a general law in relation to banking institutions, 
the mode of enforcing and satisfying the rights of creditors of 
said bank: Provided, Any billholdei’ shall also have the right to 
move in any court having jurisdiction, or before any justice of 
the peace in the city or county in which said bank is located, as 
the case may require, for the collection of any bill the payment 
of which may be refused.”

Of the capital authorized by the charter a certain Pollaid 
took $20,000, or two hundred shares. In 1865 the bank be-
came insolvent, and in 1869 had ceased to do any business, 
having about $700,000 of bills outstanding and unpaid. In 
1872, one Bailey, who had $17,000 of these bills, sued Pol-
lard, at law, as the owner of two hundred shares of stoc , 
assuming that he could thus sue him under the above-quote 
section sixteen (article two) of the charter of the bank, w ic 
prescribes, as the reader will remember, “ that the stoc
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holders shall be respectively bound for all of the debts of 
the bank in proportion to their stock,holden therein.” The 
declaration contained averments that the bank had ceased 
to do business since 1868, and that no demand had been 
made of the bank for the payment of the bills, and that a 
demand had been made of the defendant, who was a stock-
holder of the bank during the period the plaintiff had been 
the owner. But there was no reference to the other credi-
tors or the ability of the other stockholders to pay any pro-
portion of the claim.

The defendant demurred to the declaration, but the court 
overruled the demurrer and gave judgment for the plaintiff. 
From that judgment the defendant brought the case here.

Mr. J. A. Elmore, in support of the ruling below:
1. The declaration was properly held to be sufficient. The 

bank having ceased to act and being without funds and in-
debted, was in law deemed tp be dissolved, so far as to give 
the remedy afforded against the shareholders to the creditors 
of the corporation.

This dissolution, or insolvency, being proved, the liability 
of the stockholders, as declared by its charter, became abso-
lute, and there was no valid objection to its enforcement at 
law. Various cases in New York*  settle this.

The election to go into equity must be at the election of 
the creditors, and the difficulty of the stockholder in pro-
tecting himself beyond the statute liability has never been 
suggested as a ground for proceeding in equity, f

The liability is made by the charter several and direct, 
and not collateral. The measure of damages is different in 
each case, depending on the number of shares held; each 
stockholder is responsible to the amount of stock held by 
him.t

* Bank of Poughkeepsie v. Ibbotson, 24 Wendell, 473: Simonson v. Spen- 
; Van Hook v. Whitlock, 3 Paige, 409: Garrison v. Howe, 

17 New York, 458.
t Bank of Poughkeepsie v. Ibbotson, 24 Wendell, 473.
I Bullard v. Bell, 1 Mason, 243.
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Whenever a statute imposes a legal obligation upon one 
party to pay money to another, the person to whom the pay-
ment is to be made may maintain an action of debt, or 
assumpsit, for the money.*

2. Though the charter of the bank in this case gives 
the creditor a particular remedy, it at the same time, by 
its twenty-second section, expressly provides that nothing 
therein contained shall be construed so as to deprive a cred-
itor of the right to sue in any other appropriate mode of 
proceeding. And the concluding part of the section gives 
a billholder a right to move in any court for the collection 
of any bill. We direct attention particularly to these clauses.

Mr. J. A. Campbell (a brief of Mr. Gr. W. Groldthwaite being 
fled}, contra.

The CHIEF JUSTICE delivered the opinion of the court.
The right of Bailey to maintain his action against Pollard 

depends upon the construction to be given to the charter of 
the bank. Pollard does not deny his liability to the cred-
itors, but insists that it cannot be enforced in this manner.

He is one of the stockholders of the bank and Bailey one 
of its creditors. Stockholders are, by article two, section 
sixteen of the charter, “ bound respectively for all the debts 
of the bank in proportion to their stock holden therein. 
The action below was at law, by7 one creditor against one 
stockholder, to recover the full amount of his debt without 
regard to the other creditors or the ability of the other stock-
holders to respond to their obligations under the charter. 
The stock of Pollard, at its par value, exceeds in amount 
the debt owing to Bailey, but it is admitted that the othei 
indebtedness of the bank is very large, and nearly, if not 
quite, equal to the entire capital.

Each stockholder is bound for the debts in proportion o 
his stock. His liability is not limited to the par value o 
his stock, neither is he bound absolutely for the payment o 

* Bullard v. Bell, 1 Mason, 243.
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the full amount of that. He must pay a sum which shall 
bear the same proportion to the whole indebtedness that his 
stock bears to the whole capital, and is not required to pay 
more. For the purposes of this case it is not necessary to 
decide what effect the insolvency of any of the stockholders 
would have upon the liability of such as are solvent. It is 
certain that no stockholder is liable for more than his -pro-
portion of the debts. This proportion can only be ascer-
tained upon an account of the debts and stock and a pro rata 
distribution of the indebtedness among the several stock-
holders. The proper action, therefore, to enforce the lia-
bility is one in which such an account can be stated and 
distribution made. Such an action calls specially for the 
exercise of the powers of a court of equity, which can bring 
before it all the necessary parties and adjust all their rights. 
Every stockholder, when called upon to perform his obliga-
tions, has the right to require that the extent thereof shall 
then be determined once for all, as well that which he is 
under to his associate stockholders as that to the creditors. 
Otherwise he might be made to respond to the creditors 
under one rule and obtain his relief from the other stock-
holders under another. The provision, therefore, for a pro-
portionate liability is equivalent to a provision for an appro-
priate form of equitable action to enforce it. The case is 
different from what it would be if the charter had provided 
generally that all stockholders should be individually liable 
for the payment of the debts. The cases from New York 
cited upon the argument, and which are supposed to be in 
opposition to the view we have taken, involved the consid-
eration of such a liability.

ut when section sixteen is taken in connection with sec-
tions twenty and twenty-one, it is very apparent that it was 
t e intention of the legislature only to charge the stock- 

0 ers upon a proper account, and in the manner therein 
provided for. The intention of the legislature, when prop-
er y ascertained, must govern in the construction of every 
s atute. For such purpose the whole statute must be exam- 
,le • Single sentences and single provisions are not to be 
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selected and construed by themselves, but the whole must 
be taken together.

As has been seen, section sixteen created the liability, but 
provided no remedy for its enforcement except by implica-
tion. Section twenty, however, provides in substance that 
if any debt due from the bank, exceeding $100 in amount, 
shall remain unpaid for more than ten days after proper de-
mand, the holder may file a bill in the proper chancery 
court for the settlement of all the debts of the bank, if he 
elects so to do, and may, on certain specified proof, pray an 
injunction to restrain the bank and its officers from paying 
out, or in any manner transferring or delivering to any per-
son, any money or assets of the bank, or incurring any ob-
ligations until the order is vacated or modified. It further 
provides that, upon certain findings, the chancellor shall 
proceed to inquire whether the bank is solvent or not; and 
if, upon such inquiry, he shall find that it is not clearly sol-
vent, he may make an order declaring the same to be insol-
vent and require its affairs to be wound up and settled, and, 
under certain circumstances, appoint a receiver for that 
purpose. Section twenty-one provides that if the bank be 
found insolvent, and settlement of its affairs ordered, the 
same shall be done upon bill filed in said chancery court 
under the orders of the court and the rules in chancery, and 
that full distribution shall be made of the assets according 
to the rights of all parties, billholders having priority over 
other debts due from the bank. After the assets were ex-
hausted, if they were not sufficient to pay all debts an 
liabilities, a further call was directed upon the shareholders 
for further payment of capital to an amount equal to the 
deficiency, which was to be apportioned among all t e 
shares of stock, and an order made for the payment by eac 
shareholder of the sum or proportion of his shares. I 
apportioned call the receiver was required to collect an 
apply.

The individual liability of stockholders in a corporation 
for the payment of its debfs is always a creature of statu e. 
At common law it does not exist. The statute whic cie
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ates it may also declare the purposes of its creation, and 
provide for the manner of its enforcement.

After an examination of the several sections of this char-
ter, it cannot for a moment be doubted that it was not only 
the intention to provide for a proportionate liability, but for 
a pro rata distribution of the fund arising therefrom among 
the different creditors, according to their several priorities. 
Every provision is entirely inconsistent with the idea that 
one creditor could, by an individual suit, appropriate to 
himself the entire benefit of the security, and exclude all 
others. A common fund was created for the common ben-
efit, to be collected and distributed by the receiver, who was 
made the common agent of all. There was no liability ex-
cept for the deficiency. That was to be apportioned and 
collected for the common benefit.

It was not only to be apportioned and collected, but the 
mode of apportionment and the manner of collection were 
specially provided for. The liability and the remedy were 
created by the same statute. This being so the remedy pro-
vided is exclusive of all others. A general liability created 
by statute without a remedy may be enforced by an appro-
priate common-law action. But where the provision for the 
liability is coupled with a provision for a special remedy, 
that remedy, and that alone, must be employed.

It follows as a necessary consequence from these premises 
that the action of Bailey cannot be maintained, and that the 
demurrer to his declaration should have been sustained.

But it is claimed that by section twenty-two Bailey, as 
a billholder, had the right to move in the proper court for 
t e collection of any bill the payment of which had been 
lefused. This clearly refers to an enforcement of the lia- 
flity of the bank itself and not to that of the stockholders.

Judgm en t  rev erse d , and the cause remanded with in-
structions to sustain the demurrer to the declaration, and 
give

Jud gmen t  acco rdi ng ly .
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Packe t  Compa ny  v . Clo ugh .

1. Under the act of Congress of July 6th, 1862, enacting that “the laws of
the State in which the court shall be held, shall be the rule of decision 
as to the competency of witnesses in the courts of the United States,” 
and under the acts of the legislature of Wisconsin, passed in 1863 and 
1868, one of which says that “ a party to a civil action . . . may be ex-
amined as a witness in his or her behalf on the trial; . . . and in case 
of an action for damages for personal injury to a married woman, this 
section shall be so construed as to allow such married woman to be a witness 
on her own behalf, in the same manner as if she was singleand another 
of which says that “ a party to any civil action ... may be examined 
as a witness in his own behalf or in behalf of any other partya married 
woman may in the Circuit Court for Wisconsin, in an action on the 
case by her husband and herself, for injuries done to her person, be ex-
amined as a witness for the plaintiffs. It is unimportant whose will be 
the damages—whether the husband’s or wife’s—if recovered. The com-
petency of the witness must be determined by the statutes.

2. In an action on the case by a husband and wife, with the regular com-
mon-law declaration, for injuries done to the wife’s person, and a plea 
of the general issue, after direct proof has been given of the marriage, 
the defendants cannot pfove either by way of disproving the fact of 
marriage alleged in the declaration or in mitigation of damages, that 
the plaintiffs had not lived together and cohabited as husband and wife 
since a time named (many years before); that it was commonly reputed 
that they had not lived together, and that there was a common reputa-
tion that the alleged husband was living and cohabiting with another
woman.

8. When a woman has been severely injured in getting aboard a steamer, 
by the alleged carelessness of the servants of the boat, in putting out an 
improper sort of gang-plank, the fact that she is unwilling to paj ar 
for her passage, and that the captain makes no demand of fare from 
her, is no release of her right of action against the owners of the oa 
for the injuries done to her, unless she at the time understands it to e 
so and consents that it shall be so. This is true even though t e pa 
sage be one two days and a half long.

4. The conversations of a captain of a steamer with a party injured in ge mg
on his boat, made two days and a half after the accident occurre , 
which he attributed the accident to the carelessness of the serva 
the boat in putting out the plank, is not evidence to charge the ow 
of the boat with fault, and this though made while the boat was s i 
its voyage and before the voyage upon which the injure pa y 
entered was completed. / ear

5. A party who complains of the rejection of evidence must ma ® 1 .
by his bill of exceptions that if the evidence had been admitted 1 6
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have led the jury to a different result, and that accordingly he has been 
injured by the rejection. He must therefore have properly before this 
court the evidence rejected, or some statement of what it tended to 
prove.

Error  to the Circuit Court for the Eastern District of 
Wisconsin.

In January, 1870, Carlos Clough and Sarah, his wife, in 
right of the wife, sued the Union Packet Company, in an 
action on the case to recover damages for personal injuries 
sustained by the wife in consequence of alleged negligence 
of the company’s servants. The declaration was in the reg-
ular common-law form: Plea: The general issue.

The company, at the time of the injury, was owner of a 
steamboat employed by it in carrying passengers and freight 
on the Mississippi River, between St. Paul, in the State of 
Minnesota, and St. Louis, in the State of Missouri. During 
the passage downward, the boat arrived at Read’s Landing, 
in Minnesota, at about two o’clock on the afternoon of Sep-
tember 30th, 1869, where she stopped to receive passengers. 
At that place Mrs. Clough (who was about to go to Daven-
port, in Iowa, at which place the boat was in the habit of 
touching), in attempting to go on board, fell from the gang-
way provided for entrance to the boat, and received the in-
jury for which the suit was brought. Whether the company 
was guilty of negligence in having failed to provide a proper 
gangway, or in having failed to keep it in position, was, of 
course, an important question in the case, and on the trial 
the deposition of Mrs. Clough was admitted in support of 
her claim. Exception was taken to its admission.

Whether this exception could be sustained depended upon 
certain statutes of the United States and of Wisconsin.

Thus, an act of Congress of July 6th, 1862,*  enacts that—
The laws of the State in which the court shall be held shall 

e the rules of decision as to the competency of witnesses in the 
courts of the United States, in trials at common law, in equity, 
and admiralty.”

Vol. xx.
* 12 Stat, at Large, 588.

34



530 Pack et  Comp an y  v . Clo ug h . [Sup. Ct.

Statement of the case.

And a statute of Wisconsin, passed in 1863,*  enacts that—
“A party to a civil action or proceeding may be examined as 

a witness in his or her behalf, on the trial, except in actions in 
which the opposite party sues, or defends as administrator, or 
legal representative of any deceased person. And in case of an 
action for damages for personal injury to a married woman this sec-
tion shall be so construed as to allow such married woman to be a 
witness on her own behalf, in the same manner as if she were not 
married. ”

Another statute, also passed in 1868,f enacts that—
“A party to any civil action or special proceeding in any and 

all courts, and before any and all tribunals, and before any and 
all officers acting judicially, may be examined as a witness in 
his own behalf, or in behalf of any other party, in the same man-
ner and subject to the same rules of examination as any other 
witness.”

After direct testimony had been given by Mrs. Clough 
that the plaintiffs were married on the 24th day of December, 
1845, the defendants proposed to prove by other witnesses 
that the plaintiffs had not lived together and cohabited as 
husband and wife since December, 1869 that it was com-
monly reputed that they had not so lived together, and that 
there was a common reputation that Carlos Clough was liv-
ing and cohabiting with another woman. This proof was 
offered, as alleged, for two purposes,—one, to disprove the 
fact alleged in the declaration, that the plaintiffs were hus-
band and wife, and the other in mitigation of damages. 
The court refused to receive it for either purpose, asserting, 
in regard to the first alleged purpose, that the question of 
the plaintiffs’ relation to each other was not in issue by the 
pleadings; and, in regard to the second, that the evidence 
was not admissible in mitigation of damages: that the mar-
riage of the plaintiffs had been proved without objection, 
and was not controverted by the defendant.

It appeared by the statements of Mrs. Clough that s e

* Taylor’s Statutes, 1599, § 73. t
J The trial was had in April, 1872.
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went to Davenport, arriving there in the evening; that she 
was on the boat two days and a half; that on account of the 
injury received by her she had been unwilling to pay fare, 
that the captain demanded none of her, and that she thanked 
him for the free passage.

In the course of the trial the plaintiffs’ counsel asked Mrs. 
Clough this question:

“What conversation, if any, did you have with the captain 
after the accident, on her trip down to Davenport ?”

^he question was objected to by the defendant’s counsel, 
but the court overruled the objection, and the answer to the 
objection was read as follows :

“He said it was through the carelessness of the hands in put-
ting out the plank that I fell; that they did not put out the 
regular plank, but loose planks. It was in the evening, before we 
got into Davenport, that I had the conversation with the captain.”

The defendant then offered in evidence the ex parte depo-
sition of one Turner, taken in Memphis, Tennessee, under 
the thirtieth section of the Judiciary Act.

The court rejected the deposition because it conceived it 
not to be properly certified by the magistrate taking it. 
This rejection made another exception. Neither the bill of 
exceptions nor anything else contained the deposition, nor 
any statement of what it tended to prove.

The twenty-first rule of this court, in that part of it relat-
ing to “ briefs” and “ specifications of error,” says:

“When error alleged is to the admission or rejection of evi-
dence, the specification shall quote the full substance of the evi-
dence offered, or copy the offer as stated in the bill of exceptions; 
any alleged error not in accordance with these rules will be dis-
regarded.”

The judge charged—
That the consent of the captain not to charge any fare, as 

testified to by Mrs. Clough, was not a settlement or release of 
rs. Clough’s right of action in this case, and would not prevent 

a recovery unless she so understood it and so agreed at the time.”
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To which charge the defendant excepted.
Verdict and judgment having been given for the plaintiffs 

in $6000, the company brought the case here, assigning for 
error—

1st. The admission of the deposition of Mrs. Clough.
2d. The rejection of the evidence to prove that plaintiffs 

did not live and cohabit together.
3d. The holding that the marriage of the plaintiff was not 

ip issue under the pleadings.
4th. The holding, because Mrs. Clough had testified that 

the plaintiffs were married, that the defendant could not dis-
prove the fact by such testimony as was offered.

5th. The charging that the demand of Mrs. Clough, that 
she should not pay fare in consequence of the injury received 
in going on to the boat, and the assent thereto ot the cap-
tain, did not amount to a settlement of her claim for the 
injury done to her unless she so understood it.

6th. The allowing Mrs, Clough to state, as she did, what 
the captain had said to her after the accident, and on the 
trip down to Davenport and just before arriving at that 
place, in regard to the cause of the injury.

7th. The rejection of the deposition of Turner.

Mr. J. W. Cary, for the plaintiff in error:
1. The court erred in admitting the deposition of Mrs. Clough, 

if she was the wife of Carlos Clough.
The judgment in this action, when recovered, would be-

long to Carlos Clough. The wife, in such cases, is joined as 
a formal party, but the husband would be entitled to the 
judgment.*  The case, therefore, presents the question, can 
a wife be a witness for her husband ? The question is not 
whether she is interested in the event, the suit, but as to the 
policy of the law. If she can be a witness for her husban , 
she must be competent as a witness against him, and in that 
case a wife may be called in a suit against the husband an 
compelled to disclose all the domestic and marital secrets o 

* Shaddock and Wife v. Clifton, 22 Wisconsin, 114.
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the household. We acknowledge the force of the statutes 
relied on, but these results are so alarming as perhaps to 
control their interpretation.

2. The court erred in rejecting the evidence to prove that the 
plaintiffs did not live and cohabit together as husband and wife.

(а) It was competent evidence, tending to show that such 
relation did not at the time of the injury or trial exist be-
tween the parties. The fact that two persons live and co-
habit together as husband and wife is some proof that such 
relation exists between them. On the other hand, the fact 
that two persons do not live and cohabit together as husband 
and wife is some evidence that the relation does not exist. 
The only evidence in this case that this relation did or ever 
had existed between the plaintiffs was by one of the plaintiffs. 
8he produced no certificate or record evidence of marriage, 
but simply her verbal statement that they had been married 
many years previously. The defendants offered proof by 
persons who had known them, that they did not and had 
not lived or cohabited together as husband and wife since 
they had known them. This tended to prove the absence 
of a marriage.

(б) It was competent evidence to mitigate the damages. 
As already said this prosecution was for the sole benefit 
of Carlos Clough. He alone was entitled to the judgment 
and to the money sought to be collected. The loss and 
damage which he sustained by7 the injury was what the jury 
were to find in that case. Would not this loss be much 
greater to him if she was a wife with whom he was living 
and cohabiting, one whom he loved and cherished, than it 
would be if she was one with whom he had no intercourse 
or society ?

3 and 4. The court erred in holding that the marriage of plaint-
iffs was not in issue by the pleadings; and that the defendant 
could not disprove the fact by such testimony as was offered.

Their right to join in this action depended wholly upon 
the question as to whether they were husband and wife. It 
was necessary for them to allege that fact, otherwise their 
eclaration would have been demurrable. The defendant



534 Pack et  Comp an y  v . Clou gh . [Sup. Ct.

Argument for the packet company.

pleaded the general issue, which was a denial of every ma-
terial fact in the declaration; therefore this question was in 
issue by the pleadings, and was necessary to be proved. If 
necessary to be proved it was competent for the defendant 
to adduce evidence to disprove it. It was, therefore, error 
to hold that-it was a fact not in issue.

5. The court erred in charging the jury that the demand of Mrs. 
Clough, that she should not pay fare in consequence of the injury, 
and the assent thereto of the captain, did not amount to a settle- 
•ment of the claim now set up unless she so understood it.

Mrs. Clough paid no fare. When called upon for fare she 
was unwilling to pay, because she met with an accident in 
coming on board the boat; and her view was assented to. 
On what principle? Simply as a settlement of her claim 
for the injury against the company. She used that claim 
against the company to excuse herself from paying the fare 
which the captain of the boat had a right to collect. He 
yielded to her claim and received the consideration claimed. 
Is she not estopped further to assert it?

6. The conversation testified to by Mrs. Clough with the captain 
should have been excluded.

On this exception we rely confidently.
The accident occurred on the 30th of September, 1869, at 

about two o’clock p.m . Two and a half days afterwards, 
just as the boat was nearing Davenport, the alleged convei- 
sation with the captain in regard to the accident took place. 
In the Milwaukee and Mississippi Railroad Company v. Finney, 
a suit against a railroad company, the court below allowed 
the plaintiff to give in evidence the declarations of the de 
fendant’s ticket agent, made after the transaction of selling 
the ticket was closed. The court held it clearly erroneous, 
and reversed the judgment, and Dixon, C. J., in disposing 
of it, quotes Story, J., as follows:

“ Where the acts of the agent will bind the principal, t 
his representations, declarations, and admissions respecting

* 10 Wisconsin, 388.
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subject-matter, will also bind him, if made at the time, and con-
stituting a part of the res gestce.”

7. The court erred in rejecting the deposition of Turner.

Messrs. W. P. Bartlett and M. H. Carpenter, contra:
1. The act of Congress and the statutes of Wisconsin {stated, 

supra, p. 530) settle the first assignment of error.
The court cannot look at those statutes and have doubt as 

to their potential operation. The courts of Wisconsin apply 
them to just such cases as this case.*  Indeed, this first ex-
ception is hardly pressed. The whole force of the opposite 
argument lies in an assumption, not true, that the husband 
alone was the party suing. Now, Mrs. Clough was a neces-
sary and proper party plaintiff. The injury was to her per-
son. With, in, .and by her, the cause of action existed. 
Without her there was no right of action. She and the 
meritorious cause coexisted. She was the party seeking to 
enforce her legal remedy for the actual injury practiced upon 
her body. The joining of the husband as a coplaintiff*  was a 
nominal thing, to answer a technical requirement of the law. 
The death of the husband, at any time, could not have de-
feated the right of action. If it is argued, that in case of 
a judgment for the plaintiff, Carlos Clough could control 
the judgment, the answer to that is, that the court, on a 
proper application, in behalf of Mrs. Clough, would control 
him, and would see that the proceeds of the judgment were 
properly applied for the use of the injured person.

2, 3, and 4. The second, third, and fourth assignments may 
he treated together and are equally unfounded.

The action was a common-law “ action on the case,” for 
consequential damages—tortious, in form, ex delicto. The 
cause of action is set forth in and by a common-law decla-
ration. The plea is not guilty. That plea puts in issue the 

of the complaint, the fault or guilty negligence 
and carelessness of the defendant, and not the relationship

* Barns v. Martin, 15 Wisconsin, 246; Shaddock v. Town of Clifton, 22 
Id. 114.
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of the plaintiffs, or the corporate existence of the defend-
ant, or citizenship of the parties. All of these matters how-
ever essential are impliedly admitted by the plea of not guilty. 
The existence of the defendant as a corporation might have 
been put in issue, but it was not; so might the citizenship 
of the respective parties, but was not; so might the rela-
tionship of the plaintiffs, but was not. Had issues on these 
several subjects been formed, they would have been issues 
in abatement of the action and not to the merits. The de-
fendants elected to plead to the merits, not guilty, thereby 
waiving all formal objections or dilatory pleas. The court 
well said, that the plaintifis’ relation to each other was not 
in issue by the pleadings, though to avoid controversy or 
argument the marriage of the plaintifis was proved, and that 
too without any objection.

5. The attempt to set up the non-payment 6f fare as a release 
for the injury.

The verdict and judgment was for $6000. The injury was 
of course great. The attempt to release a claim for such 
injury by non-payment of a few dollars passage-money is 
hard to support. No captain in common decency could have 
extorted fare in such a case. The clearest proof of intention 
to release should have been given if such a pretension was 
to be supported. The charge was right.

6. The statement made by the captain in conversation with Mrs. 
Clough was evidence.

It was made while Mrs. Clough was still a passenger upon 
the boat, not having reached her destination. It was com-
petent as a part of the res gestae, and independent of the 
question whether the admission was a part of the res gestce 
or not, it was made during the time that the plaintiff was on 
her journey, and before its termination, and is competent 
evidence in that view alone. In The Enterprise,*  Curtis, J., 
says:

“ I am quite sure the practice has been to admit declarations 
made by the master while in command concerning any matters

* 2 Curtis, 321.
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which came under bis authority as master, though not part of 
any res gestae strictly speaking.”

In Barnside v. Grand Trunk Railway Company,*  it was held 
by the court that the statements of the general freight agent 
of the railway company as to the condition of goods deliv-
ered to him for transportation, made while the goods were 
infransiY, were admissible in evidence against the company, 
although made eight months after the goods were delivered, and 
the court says that the only question is,

“Whether at the time these statements were made the con-
tract with the railroad was still in the course of execution, and 
we think it must be so considered.”t

7. Whether the ex parte deposition of Turner was rightly^nded 
out this court will not inquire.

The record nowhere shows to this court what the testi-
mony was which was excluded, nor what it proved or if it 
tended to prove anything. This omission in the record is 
of itself fatal under the twenty-first rule, and independently 
of it. The counsel should show that the deposition con-
tained testimony competent in itself, and which had it not been 
ruled out by the court, would or might have prevented a ver-
dict against the packet company.|

Mr. Justice STRONG deli vered the opinion of the court, 
hi considering the first assignment of error—that is to 

say, the question whether on the trial the deposition of 
Mrs. Clough was rightly admitted in support of her claim, 
dis unnecessary to inquire whose will be the damages, if 
anJ> which may be recovered—whether they will belong to 
the husband or to the wife. The competency of the witness, 
Of her incompetency, must be determined by the statutes of 

isconsin, where the case was tried. The act of Congress

* 47 New Hampshire, 554.
t o the same effect see Demeritt v. Meserite, 89 New Hampshire, 521; 

^®rse Connecticut Railroad Co., 6 Gray, 450; Burgess v. Wareham, 7 Id.

t Sewell v. Eaton, 6 Wisconsin, 494.
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of July 6th, 1862, has enacted that “ the laws of the State in 
which the court shall be held shall be the rules of decision 
as to the competency of witnesses in the courts of the United 
States, in trials at common law, in equity, and admiralty.” 
And the statutes of Wisconsin*  very plainly declare that 
the wife is a competent witness for herself in such a case as 
this. The first assignment of error cannot, therefore, be 
sustained.

The second, third, and fourth assignments present sub-
stantially the same question, and they may be considered 
together. After direct testimony had been given by Mrs. 
Clough that the plaintiffs wore married on the 24th day of 
December, 1845, the defendants proposed to prove by other 
witnesses that the plaintiffs had not lived and cohabited 
together as husband and wife since December, 1869; that 
it was commonly reputed that they had not so lived together, 
and that there was a common reputation that Carlos Clough 
was living and cohabiting with another woman. This proof 
the court refused to receive. It was offered for two avowed 
purposes—one in mitigation of damages, and the other to 
disprove the fact alleged in the declaration that the plaintiffs 
were husband and wife. But how, if received, it could have 
tended to mitigate damages has not been made plain to us. 
The suit, as the case shows, was for an injury inflicted upon 
the wife. Surely the injury was the same whether the hus-
band lived with her or not. And the evidence was inad-
missible for the other purpose for which it was offered. It 
is true, ordinarily, the general issue in an action of trespass 
on the case imposes upon the plaintiff the necessity of prov 
ing all the material facts averred in the declaration, but t e 
ability of the plaintiffs to sue is not a fact directly averre , 
and, therefore, it cannot be disproved under a plea 
guilty. In fact it is not put in issue by such a plea. ® 
defence that the plaintiffs suing as husband and wife aie no 
married goes to the form of the writ, rather than to t

* See statutes of 1863 and 1868, quoted supra.—R®?-



Oct. 1874.] Packe t  Compa ny  v . Clou gh . 539

Opinion of the court.

cause of action, and it should, therefore, be pleaded in abate-
ment, and not in bar. Thus, in Chitty’s Pleadings*  it is 
laid down as a proper plea in abatement to the form of the 
writ that the plaintiffs or defendants suing, or being sued, 
as husband and wife, are not married. And in Stephens on 
Pleading,! it i8 said “ the plea °f n°t guilty in trespass on 
the case operates as a denial of the breach of duty, or wrong-
ful act alleged to have been committed by the defendant. . . . 
But not guilty will apply to no other defence than a denial 
of the wrongful act.” The general issue at length is that 
the defendant is not guilty of the grievances laid to his 
charge, in manner and form as the said plaintiff hath above 
thereof complained against him, and of this he puts himself 
upon the country, &c.| While, since the time of Lord 
Mansfield, the scope of this issue has been much enlarged, 
it has not been supposed to extend to a denial of the ability 
of the plaintiff to sue. In Combs v. Williams,§ it was ruled 
that in the trial of an action upon a promise to a feme 
sole, brought by her husband and herself after marriage, it 
is not competent for the defendant under the general issue 
to prove the illegality of the marriage, such matter being 
wholly in abatement. True, this was in an action of assump-
sit, but the general issue is as broad, in such a case, as it is 
in case for a tort. And if this were not so, even if in the 
state of the pleadings the defendants wTere at liberty to prove 
that the plaintiffs were not husband and wife, they could not 
prove it by such evidence as that which they offered. Co-
habitation as husband and wife may tend to prove marriage, 
but non-cohabitation has not been accepted as disproving 
the existence of the marital relation in face of uncontra-
dicted evidence that a marriage in fact had taken place.

The fifth assignment of error is without any foundation, 
t would be very extraordinary were we to hold that the 

P aintifp had settled and discharged her claim upon the de-

* Vol. i, page 392.
t 1 Chitty’s Pleading, 482.

t Page 160.
§ 15 Massachusetts, 243.
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fendants without any intention or understanding on her part 
to give it up.

The next assignment is more important. The accident 
by which the plaintiff was injured occurred at Read’s Land-
ing, in Minnesota, on the 30th day of September, 1869, about 
two o’clock in the afternoon. Two days afterwards, as the 
boat approached Davenport, in the State of Iowa, Mrs. 
Clough, the witness, had a conversation with the captain, in 
which he made some statements respecting the accident, and 
these statements the court allowed to be given in evidence 
against the defendants. In this we think there was error. 
Declarations of an agent are, doubtless, in some cases, ad-
missible against his principal, but only so far as he had au-
thority to ‘make them, and authority to make them is not 
necessarily to be inferred from power given to do certain 
acts. A captain of a passenger steamer is empowered to 
receive passengers on board, but it is not necessary to this 
power that he be authorized to admit that either his prin-
cipal, or any servant of his principal, has been guilty of 
negligence in receiving passengers. There is no necessary 
connection between the admission and the act. It is not 
needful the captain should have such power to enable him 
to conduct thé business intrusted to him, to wit, the recep-
tion of passengers, and, hence, his possession of the powei 
to make such admissions affecting his principals is not to be 
inferred from his employment.*  It is true that whatever 
the agent does in the lawful prosecution of the business in-
trusted to him, is the act of the principal, and the rule is 
well stated by Mr. Justice Story,f that “ where the acts o 
the agent will bind the principal, there his representations, 
declarations, and admissions respecting the subject-matter 
will also bind him, if macle at the same time, and constituting 
part of the res gestae.” A close attention to this rule, whic 
is of universal acceptance, will solve almost every difficu ty. 
But an act done by an agent cannot be varied, qualifie , or

* 1 Taylor on Evidence, g 541. t Story on Agency’ $ 181
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explained, either by his declarations, which amount to no 
more than a mere narrative of a past occurrence, or by an 
isolated conversation held, or an isolated act done at a later 
period.*  The reason is that the agent to do the act is not 
authorized to narrate what he had done or how he had done 
it, and his declaration is no part of the “ res gestae.”

Applying this rule to the present case, how does it stand ? 
The thing of which the plaintiffs complain was negligence, 
on the 30th of September—a fault in providing for Mrs. 
Clough’s embarkation on the steamer. That, and that alone, 
caused the injury she sustained. That and nothing else was 
the “ res gestae” What the captain of the boat said of the 
transaction two days afterwards was, therefore, but a narra-
tive of a past occurrence, and for that reason it could not 
affect his principals. It had no tendency to determine the 
nature, quality, or character of the act done, or left undone, 
and it is not, therefore, within the rule stated by Judge 
btory. That rule has been recognized 11 in totidem, verbis” in 
Wisconsin by Chief Justice Dixon, in delivering the opinion 
of the court in The Milwaukee and Mississippi Railroad Com-
pany v. Finney.And there is nothing in any of the de-
cisions cited by the defendants in error inconsistent with 
such a rule. The case of The Enterprise, cited from 2d Curtis, 
was a suit in admiralty for subtraction of wages, and the 
declarations of the master respecting the contract with the 
seamen were admitted, though not a part of the res gestae. 
Hut the decision was rested upon the ground that the ad- 
mhalty rule is different from the rule at common law. The 
case of Burnside v. The Grand Trunk Railroad Company, cited 
from 47 New Hampshire, simply decides that the statements 
of the general freight agent as to the condition of goods de- 
ivered to him for transportation made while the goods are 

8h in transit, or while the duty of the carrier continues, 
are admissible in evidence against the company. This was 
a case of contract not executed, and, while it remained un-
dented, the agent had power to vary it; had, in fact, com-

* 1 Taylor on Evidence, § 526. f 10 Wisconsin, 888.
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plete control over it. The transaction was still depending, 
and the agent was still in the execution of an act which was 
within the scope of his authority. But in the present case 
the declarations admitted were not made in the transaction 
of which the plaintiffs complain, or while it was pending. 
They refer to nothing present. They are only a history of 
the past.

It is argued they were made before the voyage upon which 
Mrs. Clough entered was completed. True, they were, but 
they were not the less mere narration. The accident was 
past. The injury to Mrs. Clough was complete. The only 
wrong she sustained, if any, had been consummated two 
days before. We cannot think the fact that she had not 
arrived at her port of destination is at all material. If she 
had left the steamer before the declarations were made it is 
not claimed, as certainly it could not be, that they were ad-
missible. Now, suppose two persons were injured by the 
negligence which the plaintiffs assert, and one of them had 
left the boat before the captain’s declarations were made, 
clearly they would have been inadmissible in favor of the 
person whose voyage had been completed. This is not de-
nied. Yet the connection between them and the accident 
would be as close in that case as in this. Can they be ad-
missible in the one case and not in the other? Assuredly 
not. We must hold, therefore, that there was error in ad-
mitting in evidence the statement of the captain of the 
steamboat made two days after the wrong was done of 
which the plaintiffs complain.

The last assignment of error is the rejection of the depo-
sition of Turner. Of this it is sufficient to say that we have 
not before us either the deposition or any statement of what 
it tended to prove. We cannot know, therefore, that it was 
of any importance, or that, if it had been admitted, it cou 
have had any influence upon the verdict. A party who com 
plains of the rejection of evidence must show7 that he was 
injured by the rejection. His bill of exceptions must ma e 
it appear that if it had been admitted it might have le t
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jury to a different verdict. This must be understood as the 
practice in this court, and such is the requirement of our 
twenty-first rule. By that rule it is ordered that when the 
error assigned is to the admission or rejection of evidence, 
the specification shall quote the full substance of the evi-
dence offered, or copy the offer as stated in the bill of ex-
ceptions. This is to enable the court to see whether the 
evidence offered was material, for it would be idle to reverse 
a judgment for the admission or rejection of evidence, that 
could have had no effect upon the verdict.

But for the reception of the statement made by the cap-
tain, shortly before the arrival of the boat at Davenport, the 
judgment must be reversed.

Jud gme nt  reve rsed , and a
Ven ire  de  nov o aw ard ed .

Expre ss  Comp any  v . Ware .

1. This court will not examine evidence to ascertain whether a jury was jus-
tified in finding, as it has done, on an issue of fact.

2. Where a statute of limitation enacts that a defendant’s absence from the
State will prevent its running, but that “in the case of a foreign cor-
poration, if it has a managing agent in the State, service of the writ 
•nay be made on him,” on a question of fact arising in a suit brought 
more than five years after the cause of action had accrued, whether 
the defendant did or did not have a managing agent for the State prior 
to the time when the suit was brought, it is proper to charge that the 
time during which the plaintiff was disabled from suing by reason of 
defendant having no managing agent in this State is not to be counted 
as part of the five years’ limitation period.

Error  to the Circuit Court for the District of Nebraska; 
the case being thus:

The Code of Nebraska bars actions upon contract in five 
yeais. The defendant’s absence from the State is not, how-
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ever, to be computed. But in the case of a foreign corpora-
tion, if it has a managing agent in the State, service of the 
writ may be made upon such managing agent.*

These provisions of the code being in force, Ware deliv-
ered, on the 29th of September, 1864, and during the late 
rebellion, to the United States Express Company a quantity 
of gold, to be carried by it from Nebraska City to New 
York. The company by its receipt undertook to carry the 
gold, but exempted itself from any loss by “ the acts of the 
enemies of the government, or insurrections, or any of the 
dangers incident to a time of war.”

The company carried the gold on the Hanibal and St. 
Joseph Railroad, which crosses the north part of Missouri.

At the time when this gold was delivered, that part of 
Missouri was in a high state of commotion with the rebel-
lion, rebels being nearly as numerous as loyal persons, and 
of equal or greater activity. In the course of the transit 
upon the railroad just mentioned, a body of eighty armed 
rebels, on the 3d of October, 1864, fired into the train of 
cars, and stopped and robbed it, carrying off this gold.

Hereupon, on the 27th of February, 1870—more than five 
years after the loss—Ware sued the express company, serv-
ing the writ upon a managing agent of it, and alleging that 
the route at the time of the transportation was unsafe; that 
the express company was guilty of negligence in carrying 
gold on it; and that there was, at the time, a safe and 
suitable route across the State of Iowa, which the company 
could have and ought to have used. The company set up 
its special contract and an exemption under it.

Evidence was given by both sides as to the safety or danger 
of travel on the Hannibal and St. Joseph Railroad on and 
about the 3d of October, 1870. Trains, it appeared, up to 
that date had been running regularly, but it appeared equally 
that tracks had been torn up in places, that a train had been 
fired into as it passed and a brakeman killed, and that from 
the generally disturbed condition of the region, there was 

* Revised Statutes of Nebraska, 395, 396, 404.
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with many persons a greater or less degree of fear that trains 
would be captured.

Evidence was also given on both sides—on the company’s 
to show, that at the time of the loss and for some time after-
wards, the company did have a “ managing agent,” and that, 
therefore, as suit could have then been brought by a service 
on him, the present action not having been brought till the 
27th of February, 1870, was barred by the statute of limita-
tions—and on the part of the plaintiff to show that there 
was no “managing agent” on whom service could be made 
prior to the said 27th of February, when the suit was actu-
ally brought.

The court below charged the jury:
“ If you find that the defendant had a managing agent ■within 

the State at the time of the loss, then the statute began to run 
from that time, and if it had such agent in the State for the 
next five years after the loss, then this action is barred, but 
otherwise it is not. In other words, to bar this action the plain-
tiff must have been able for five years before suit brought to 
have sued the defendant in this State, and compelled it to answer 
the suit by a service upon a managing agent therein.”

Verdict and judgment having been given for the plaintiff 
the express company brought the case here, assigning for 
error—

1. That the evidence of negligence did not support the 
verdict.

2. That the action was barred by the statute of limita-
tions, and that the court erred in its instruction on that 
point.

J. M. Woolworth, for the plaintiff in error ; Mr. Clinton 
Briggs, contra.

The CHIEF JUSTICE delivered the opinion of the court.
e see no error in the charge, and cannot examine the 

evidence to ascertain whether the jury was justified in find- 
lug as it did upon the issues of fact.

Judg ment  affi rmed .
VOL. XX. 35
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Amble r  v . Whippl e .

1. Where an instrument prepared by one partner for signature by his co-
partner, with whom he has fallen out and quarrelled, contains mutual 
releases and assignments—each being the consideration of the other— 
it should, in order to be binding, be signed by both parties. The fact 
that the partner who did not prepare it has taken without objection 
from the other an unsigned counterpart after this other partner had 
signed the first counterpart, and left it in the hands of a third person to 
be delivered only when the unsigned counterpart was signed and deliv-
ered, does not give effect to the release.

2. Though bad character, drunkenness, and dishonesty on the part of one
partner may be good grounds for dissolving a partnership, on the appli-
cation of the other—this other not having known at the time.of form-
ing the partnership, these characteristics of his copartner—yet when 
before the partnership was formed they were known by the partner not 
guilty of them to have existed, they do not authorize such partner him-
self to treat the partnership as ended, and to take to himself all the 
benefits of the joint labor and joint property.

3. A partner who furnished capital, charged in a case strongly indicating in-
justice, with half profits in favor of another of inventive genius, and 
whom after valuable discoveries he sought to get rid of, alleging, even 
with truth, intemperate habits and bad character.

Appe al  from the Supreme Court of the District of Co-
lumbia.

Ambler filed a bill in the court just named against one 
Whipple and a certain Dickerson. A cross-bill and a sup-
plemental bill, made additional pleadings.

The suit grew out of a copartnership between Ambler 
and Whipple, formed May 24th, 1869, for the purpose o 
experimenting with and bringing to perfection an invention 
by which gas, for lighting and heating and other useful pm 
poses, was to be generated from petroleum; for obtaining a 
patent or patents for the result of their labor, and for t e 
management of the business after such patent had been o 
tained. _. .

The terms of the partnership were clearly stated in 
memorandum of agreement signed by the parties, con 
ing of nine articles. ,, r

It sufficiently appeared from these articles that Am
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was looked upon as the man of inventive genius, and Whip-
ple as the man of business, and the source of the funds nec-
essary to conduct the experiments and place the affair on a 
successful footing.

By these articles it was agreed that if success attended 
their efforts the profits were to be equally divided, after de-
ducting the expenditures which Whipple might find neces-
sary to be advanced. That Whipple might have full control 
of his branch of the joint venture, it was stipulated that 
Arnbler should assign to him his interest in the patents 
which might issue, and in pursuance of this stipulation 
Ambler did execute an assignment of all his interest in the 
invention and in the patents which might be granted thereon. 
The articles of partnership were dated on the day when the 
partnership was formed, May 24th, 1869, and the assignment 
the day after.

In view of the present controversy the most important of 
these articles of agreement was the six th , which was in the 
words following:

‘‘That any and all letters-patent that may be obtained in this 
country and all other countries by virtue of said invention, or 
by reason of any improvement, or of any modification of the 
same by either party, shall be owned by and between the par-
ties to this agreement in equal shares, to wit, one undivided 
half to each, and all proceeds of sale or sales of any and every 
kind and character shall be shared by and between the parties 
share and share alike.”

The bill alleged that after experimenting three or four 
months a result was obtained and a patent issued in the 
name of Whipple and Ambler, No. 92,687, dated July 18th, 
869,and that while the patentees were'experimenting under 

1 is patent and seeking remedies for apparent defects .and 
01 improvements in their invention, the true principle of 

success was developed about the 20th or 21st day of August;
at immediately thereafter the defendant, Whipple, con-

ceived the design of excluding the complainant from any 
^ene t of the invention, and began a course of proceedings 
01 the purpose of defrauding him of his rights; that in
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pursuance of this scheme he ignored his rights and character 
as a joint owner and patentee in the invention ; forcibly de-
barred him from the workshops where his invention was 
used, and denied him all interest in the result of his labors, 
and introduced the other defendant, Dickerson, in the ab-
sence of the complainant, to the place where the experi-
ments had been made and to the machinery which had been 
used, and that in a few days Dickerson applied for a patent, 
afterwards issued (No. 95,665), which embodied the inven-
tion of Ambler, with only a colorable variation; that there-
after Whipple and Dickerson entered into a copartnership 
and successfully introduced the invention of the complainant 
into use, and by sales of particular States and districts had 
received in a short time over $100,000.

This was the substance of the bill of complaint, and the 
relief prayed was that Whipple and Dickerson might make 
discovery of the sales and profits; that they should be en-
joined from the use of tlje complainant’s invention, and that 
a decree be made in favor of the complainant for compensa-
tion and damages.

The answer of Whipple admitted the original agreement 
and assignment, and the issue of the patent to Whipple and 
Ambler. It admitted also the partnership with Dickerson 
and the issue of the patent to Dickerson. It denied all in-
tent to defraud the complainant, but admitted the sales oi 
contracts for sale of the Dickerson patent. It denied the 
identity of the two patents or the inventions set forth in 
them. It averred that after a full experiment with the first 
patent it proved a total failure, and that the complainant 
abandoned all further effort with it and left the city o 
Washington, where the experiments had been conducte , 
that Dickerson, having been previously engaged in inquiries 
in the same direction, perfected an invention of great va ue 
which effected what he and Ambler had failed to 
that he thereupon entered into a partnership with Die ei^ 
son in regard to that invention, as he had a right to o, an 
that in the sales, contracts, or profits growing out o 
patent, the complainant had no interest whatever.
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The answer set up as a further defence that the complainant 
by his drunkenness, dishonesty, and general bad repute had 
rendered a continuance of the partnership impossible; and 
that through one Martin the defendant Whipple had pur-
chased of Ambler all his interest in the patent of Whipple 
and Ambler, and in the partnership business in which they 
had been engaged. It also contained allegations of the 
fact that before the partnership began, the complainant had 
been convicted of a felony and was otherwise infamous, 
but neither in the answer nor in the cross-bill, where this 
matter was repeated, was it stated that this fad came to the 
knowledge of Whipple, the defendant, after he had entered into 
the partnership. It did not deny the allegation of the bill, 
that after the date specified in it the complainant had been 
excluded from the workshops.

The cross-bill filed by the defendant Whipple set up a re-
lease of Ambler, his improper conduct, the failure of the 
experiments with the original invention, and prayed that 
Ambler be enjoined from setting up any right or claim 
against him on account of said invention, or on account of 
the articles of agreement between them. To this Ambler 
answered, very fully denying the release and denying the 
failure of the invention and his abandonment of it.

Dickerson filed a separate answer, but it contained noth-
ing of moment not included in Whipple’s.

The supplemental bill averred that since the filing of the 
original bill an additional patent (No. 102,662) had issued 
to the Gefendants; that it was for the same invention, essen-
tially as that made by Whipple and Ambler, and patented 
to them by patent No. 92,687.

The answer to this bill denied this, and asserted that the 
invention patented was one of Whipple and Dickerson.

The testimony occupied a large part of a record of four 
undred and eighteen pages, and was contradictory. Not-

withstanding its amount, however, some matters necessary 
0 the best comprehension of the case in all its parts were 

not piesented. Thus, though the pleadings referred largely 
0 the patent to Whipple and Ambler (No. 92,687), and to 
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that one (No. 102,662) to Whipple and Dickerson, mentioned 
in the supplemental bill as having been granted, during the 
suit, and though the complainant alleged that the latter was 
for the same invention, with colorable differences, as the 
former, yet neither was set out'in the evidence. Certain 
leading facts, however, were made sufficiently clear.

Thus the evidence tended plainly to show that after the 
grant of the patent of July 18th, 1869 (No. 92,687), a series 
of experiments were conducted through a term of three 
months, by Whipple and Ambler, in the same place and 
under their joint supervision, which finally resulted in the 
discovery of the important and before unknown principle, 
that the mingled vapors of water and petroleum, when held 
together at the temperature and under the pressure due to 
steam, would result in the production of a combustible gas, 
if such combination was continued long enough to enable 
the chemical reunion to take place. This discovery would 
seem to have been developed empirically, and apparently was 
not demonstrated in confirmation of an antecedent theory. 
In the first experiment of the partners, upon a practical scale, 
the endeavor was made to make a gas from the vapor ot 
petroleum, evaporated by heat applied on the outside of a 
cylinder containing petroleum and fitted with a piston-head 
to force the gas, when evolved, through strainers of various 
porous materials placed above the cylinder. This piston-
head was very loosely fitted, and steam entered the petroleum 
and became mingled with its vapor. After the machine for 
this purpose was made, it was soon observed, i* 1 experi-
menting with it, that while it made gas with a loose-fitting 
piston, it made little or none when the piston was fitte 
tightly, z. e., packed, so as to be steam-tight. This led to 
the conclusion that the introduction of steam into the oil 
itself was essential to the proper development of gas in 
quantities practically sufficient, and a hole was then boie 
in the cylinder, allowing a free flow of steam through tie 
petroleum, when of a sudden the invention appeared to be 
complete. Whipple said to a workman, “I am satisfie 
with it. There is a million of dollars in it.”
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There was some conflict of testimony as to the precise 
time at which, and the persons by whose orders, this boring 
of the piston was done. Four witnesses, including Ambler 
and his son, stated that it was by direction of Ambler. 
Three (Whipple and two persons still in his employ) stated 
that it was by direction of Whipple.

The decisive experiment just abovementioned was made 
about the 21st of August, 1869.

There were now certain undisputed facts in the case; facts 
referred to by this court, in its opinion, as such’.* They 
were these:

“The book of accounts of expenditures made by Whipple 
and kept under his direction showed that up to that date 
Whipple and Ambler’s names had been used in charging 
up the items. On the 23d Ambler’s name was dropped and 
it was all charged to Whipple. Many declarations of his 
were proved about this time, that he would make a great 
fortune; and it was proved by one Holden, with whom Am-
bler had been boarding, that up to this time Whipple had 
paid for Ambler’s board without objection, but shortly after 
gave him, Holden, notice that he would do so no longer. It 
appeared from Dickerson’s supplemental and amended an-
swer that in the months of June and July Whipple was in 
Chicago and tried to interest him in the matter in which he 
and Ambler were engaged. It was also shown that on the 
3d of September, within less than two weeks after the pur-
pose of Whipple to get rid of Ambler was alleged to have 
been fully conceived, Dickerson, who was not a man of sci-
ence, but a person having money, made his appearance in 
Washington, coming from Chicago, and was taken by Whip-
ple to the shop where the recent experiment had been made. 
This was in the absence of Ambler from the city. Precisely 
what took place between Whipple and Dickerson was not 
shown by the testimony. That was to be judged of by the 
results which followed.

The first of these was that, on the 16th day of September,

* Infra, pp. 558, 559.
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only thirteen days after his first sight of the machinery in 
the workshops, and his first interview in Washington with 
Whipple, Mr. Dickerson filed in the Patent Office an appli-
cation for a patent, the specification and claims of which 
were so nearly like those of Ambler and Whipple, and so 
nearly embodied the results of their experiments as to leave 
little doubt that it originated in the Whipple-Ambler ex-
periments, however much it might differ in some particulars 
from their patent. This application was pressed so success-
fully that a patent was issued on it to Dickerson and Whip-
ple on the 12th of October. In the meantime Dickerson and 
Whipple had entered into a partnership in the matter, and 
Ambler was excluded from all control.”

These facts, as already said, were undisputed, and there was 
much other testimony of a direct character tending to ¡»rove 
the purpose of Whipple to put Ambler wholly aside and out 
of the way, and that with this purpose he went after Dicker- 
son, an old acquaintance of his own, and that with this pur-
pose Dickerson came to Washington.

The testimony was voluminous. The whole case involv-
ing chiefly questions of intent and of fact, and thus minister-
ing no great deal anywhere to juridical science, the results 
of it, as they appeared to the reporter and as they were as-
sumed by the court, are alone given.

It appeared sufficiently plain that Ambler was a man of 
intemperate habits, not at all constantly affected by liquoi, 
but getting into drunken debauches from time to time, and, 
when in that state especially, given to lying and to vaiious 
degraded habits. The evidence showed,’ however, that 
Whipple had known him since 1864, five years before the 
partnership between him and Ambler was formed, and t at 
the habits were generally known ; known in fact by almost 
everybody who knew Ambler at all. They knew him to e 
a man of genius, with both the weaknesses and the vices in 
a full measure by which genius is sometimes disfiguiec. 
During a part of the month of August it seemed that 
left Washington for eight or ten days. When he came 
home Whipple would not allow him to enter the woiks ops
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A principal defence of the defendants was the alleged 
release by Ambler.

The original of the alleged release was in the possession 
of a person named Martin, already referred to. It was 
dated September 24th, 1869.

It recited the issuing of the patent No. 92,687, the assign-
ment of it to Whipple, the articles of partnership, and that 
a disagreement existed between Ambler and Whipple in 
regard to the construction of the invention; that Ambler 
was anxious to be released from his obligations to Whipple, 
and was willing to convey all his interest in the invention to 
Whipple, and then declared that in consideration of the full 
discharge of $1000 due by Ambler to Whipple, Ambler sold 
and conveyed all his interest in the invention, and in all im-
provements made, or which might be made by Whipple; 
and that Whipple released Ambler from all obligation on 
account of the contract, and from the payment of the $1000.

Martin stated that he had got the paper from Whipple at 
the request of Ambler; that the paper was drawn by him, 
Martin, at Whipple’s request, and signed by Whipple on 
the 24th of September, 1869, the day of its date; that after 
getting the paper he could not find Ambler for some time, 
though he had called at his lodgings and written a letter, 
&c. However, on the 24th of October he saw Ambler. The 
witness proceeded:

Ambler introduced the subject of the release from Whipple 
o him, and stated that his wife objected to his signing it, and 

said he ought to hold on; ‘But,’ said he, ‘I differ in opinion 
with her, and I will sign the agreement.’ ... I handed Mr. 

mbler the original of the contract, in my own writing, which 
was signed by Mr. Whipple and witnessed by Mr. Lombard and 
myself, and he read the same. I then handed him the duplicate 
copy, which was to be signed by himself. He made no objection 
o t it contract, put the duplicate in his pocket, said he would 

,a c whh him to Washington, would there execute it and 
,a" it to Mr. Whipple, and that I might deliver the original to 

after he delivered the copy. I still hold the original of said 
‘ontract for Mr. Ambler; will deliver it to him as soon as the
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duplicate is signed and delivered to myself or Mr. Whipple. I 
would not give Mr. Ambler the original because signed by Mr. 
Whipple; and I was instructed not to give it to him until the 
other was signed. I tendered it to him on Sunday, October 
24th, at his rooms at his hotel.”

The testimony of Martin showed that he had undertaken, 
in his conversations with Ambler and while negotiations 
were going on about the arrangement set out in the paper 
dated 24th of September, 1869, and signed by Whipple but 
not by Ambler, to engage that Whipple should release the 
$1000 recited in the paper as having been due by Ambler to 
Whipple, and that Whipple did afterwards release the said 
$1000.

The witness gave a very disparaging account of Ambler’s 
early and long-continued habits of intemperance, and of the 
great efforts which he had made to reform him. He testi-
fied also tQ his conviction- for crime, though it appeared that 
after his discharge from prison the witness took an interest 
with him in a patent, offered by Ambler to him by way of 
gratitude.

The following, with similar testimony, much too long to be 
set out in a case involving chiefly questions of fact, was re-
lied on to show that Martin was really the agent of Whipple.

“Que sti on . What time did you first make Mr. Whipples ac-
quaintance ?

“Ans wer . In the spring of 1864.
“ Questi on . Had you a great deal to do with Whipple ?
“Ans wer . Yes, sir.
“Ques tion . As much mixed with him as with Ambler?
“Ans wer . No , sir; not quite. It was a different kind o 

mixing. . ,
“ Ques tion . You  said that in the course of conversation wi 

Ambler, you agreed that Whipple should discharge him ?
“ Answ er . Yes, sir.”

Ambler was indebted, it seemed, to the witness.
Ambler’s own account of the matter was:
“On the 24th of October, 1869, I met Mr. Martin, and he told
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me that he had prepared an assignment of my interest to Mr. 
Whipple for, he said, a part consideration of $1000. I took the 
assignment and looked at it. Said I, ‘ Shall I take this with me?’ 
He replied, ‘Yes, if you choose.’ ‘I do not wish,’ said he, ‘to 
press this case upon you at all; exercise your own judgment.’ 
Said I, •‘Mr. Martin, I will take it to Washington and show it to 
my wife.’ I did not say, nor intimate, that I would sign it.”

The court below dismissed the bill and the complainant 
took this appeal.

Messrs. G. W. Paschall and R. Mason, for the appellant; 
Mr. J. A. Ballestier, contra.

Mr. Justice MILLER delivered the opinion of the court.
It is to be observed that neither party prays for a dissolu-

tion of the partnership. Indeed, the bill and cross-bill, and 
the answers to both, proceed upon principles which do not 
recognize the partnership as existing. The complainant 
seems to imply that by reason of Whipple’s course of con-
duct he is remitted to all his rights as the inventor, and 
claims that being the sole inventor of the successful machine 
he is entitled to all the benefit of it. Whipple assumes that 
by his purchase from Ambler, and Ambler’s misconduct, 
that the partnership has been dissolved, and he has suc-
ceeded to all its rights, if they are of any value.

The testimony is voluminous and contradictory. In the 
view we shall take of the case, while the decision will mainly 
turn on these questions of fact, we shall only state the effect 
which the testimony has had upon our minds without refer-
ring to it in detail.

1. If the complainant really released or sold his interest 
in the partnership business, or in the patent of Whipple and 
Ambler, his case is at an end, and we will, therefore, con-
sider that question first.

The instrument of writing dated September 24th, 1869, is 
supposed to have that effect. There is no doubt that the 
anguage of the instrument*  is sufficient for the purpose

* Quoted, supra, p. 553.—Rep.
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for which it was intended, but it wants the signature of 
Ambler. Nor is it pretended that he ever signed it or any 
copy of it. It is clearly on its face a paper which requires 
the signature of both parties to make it binding on either. 
The releases and assignments are mutual, and each is the 
consideration of the other, and it requires no great penetra-
tion’to see that it was drawn in the interest of Whipple, who 
signed it, and not in the interest of Ambler, who did not 
sign it.

But it is argued that the paper was procured from Whip-
ple by Martin, the agent of Ambler, at Ambler’s request, 
and was signed by Whipple and delivered to Martin; that 
Martin delivered it to Ambler, who received a copy of it 
without objection, and promised to sign it. Admitting all 
this to be true, it is very clear that both parties intended to 
have a written instrument signed by each as the evidence 
of any contract they might make on that subject, and neither 
considered any contract concluded until it was fully exe-
cuted. Under these circumstances Ambler had a right to 
decline to sign the paper, and until he signed he was not 
bound by it. It was not drawn by him, nor at his dictation. 
It was first signed by Whipple, and drawn up by him or in 
his presence, and made to suit his purposes. It is-idle to 
say that because Ambler took a copy of it from Martin to 
examine he became a party to it, though he never signed it.

Further, we are of opinion, notwithstanding Martin’s dec-
laration that he acted on Ambler’s suggestion, that he was 
throughout the whole affair acting for Whipple, and gov-
erned solely by his interest. This transaction does not, in 
our opinion, establish any release or transfer of Amblers 
interest in the partnership concern.

2. Nor is there any such evidence of abandonment of the 
enterprise on the part of Ambler as to justify the court in 
holding that he had lost or forfeited his rights in the venture. 
It is true that about the middle of August he left Washing-
ton City for a week or two, but when he returned he foun. 
himself excluded from the workshops and from all paitici 
pation in Whipple’s plans, and it seems probable he was y
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Whipple’s authority forbidden to go there before he left the 
city. It is unreasonable to call this a voluntary abandon-
ment of the enterprise.

3. What weight would be given to the charges of bad 
character, drunkenness, and dishonesty in a suit by Whipple 
to dissolve the partnership we need not here state. If all 
that is charged were proved in such a suit it would make a 
strong case for relief, on such terms as equity might impose 
for the protection of both parties. But they did not author-
ize Whipple, of his own motion, to treat the partnership as 
ended and take to himself all the benefits of their joint labors 
and joint property. It seems also to be a fair inference from 
the pleadings and other circumstances that Whipple must 
have known of Ambler’s conviction for felony before he en-
tered into the agreement with him.

We are, therefore, of opinion that the case shows nothing 
which deprives Ambler of his rights under the original con-
tract with Whipple.

4. We are also of opinion that Whipple is chargeable as 
trustee for Ambler with one-half of all that has been realized 
or may be realized from the use of the patent to Whipple 
and Ambler and the patent to Whipple and Dickerson.

This conclusion we rest upon the sixth article of the agree-
ment between Whipple and Ambler.*  This article provides 
that any improvement or modification of the invention which 
may be made by either party, in this country or any other, 
for which a patent may be obtained, shall enure to the joint 
benefit of both. In the peculiarly close and confidential 
relation which the parties assumed toward each other in 
regard to an invention which both understood to be imper-
fect, undeveloped, and the subject of future trial and experi-
ment, this provision was eminently wise and necessary. And 
since Whipple was, by the assignment of Ambler, invested 
with the legal title of the patent and chief conduct of the 
affairs of the partnership, he was under a peculiar obligation 
°f good faith as both partner and trustee of Ambler.

Quoted, supra, p. 547.—Rep.
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Notwithstanding the bills, <;ross-bills, and supplemental 
bills set up both by the patent to Whipple and Ambler and 
the patent to Whipple and Dickerson, No. 95,665, and an-
other issued to them pending the suit, No. 102,662, which 
are charged by Ambler to be all covered by his invention, 
and by the others to be totally distinct, none of these patents 
are found in the record. It is impossible, therefore, for this 
court to give any conclusive opinion or judgment as to how 
far they are identical, or how far there may be distinctive 
features, under which the whole or some part of the two 
latter patents might be sustained. We base our decree on 
other principles.

We are satisfied, from the testimony in the case, that the 
results of the experiments conducted by Ambler and Whip-
ple in their joint enterprise developed the practicability of 
success in obtaining the object of their pursuit; that these 
experiments disclosed the fact that w’hile they had mainly 
relied on the effect of heat by steam, applied to petroleum 
indirectly by encompassing the vessel in which the petroleum 
was, by the steam let into an outer chamber, it was.found 
that it was necessary to introduce the steam into the vessel, 
thus bringing it into direct contact with the petroleum.

Whether Ambler had seen this as clearly as Whipple is not 
very well or satisfactorily shown. But it is proved to our 
entire satisfaction that when Whipple saw this point, and 
that through it success was within his reach, he immediately 
recognized its great value. This experiment was made at 
the same shops, with the same machines, and in the same 
pursuit, which for three months had engaged the active ener-
gies of both Ambler and Whipple. The weight of evidence 
is that Ambler was present and assisting, but this is denied 
by other witnesses.

What is clear to us is that as soon as Whipple recognize 
the value of this discovery he made up his mind to be ii 
of Ambler.

The undisputed facts of the case,*  taken in connection

* See them set out, supra, pp. 551, 552.—Rep.
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with much other testimony of a direct , character, convince 
us that Whipple, in violation of his trust to Ambler, and in 
fraud of his rights, deliberately entered upon a scheme by 
which Ambler was to be deprived of the benefits resulting 
from success in their joint experiments. That in pursuit of 
this scheme he called in Dickerson, who, without having 
invented anything, and in a remarkably short space of time, 
procured letters-patent to issue to himself and Whipple 
which embraced the results of Ambler’s discoveries and ex-
periments, whether they embraced anything else or not.

For all that has come to Whipple’s hands, for all that is 
included in the patents to him and Dickerson, he is, under 
the terms of the sixth article of the agreement, a trustee for 
Ambler to the extent of one-half, and must be so charged 
and held to account in this proceeding.

As to Dickerson, while he is not a trustee under that 
article, we are of opinion that he has so far knowingly con-
nected himself with and aided in the fraud on Ambler that 
he cannot resist Ambler’s right to an undivided half of both 
the patents to Dickerson and Whipple, and of the profits 
made or to be made out of them. What rights or remedies 
he may have against Whipple we do not decide.

The result of these views is that the decree of the Su-
preme Court of the District must be reversed; that a decree 
must be entered in that court declaring Whipple and Dick-
erson to hold in trust for the benefit of Ambler to the extent 
of one-half the two patents issued to them, mentioned in the 
pleadings as 95,665 and 102,662; that an accounting be had 
as to the profits realized by them, or either of them, from 
me use or sale, or otherwise, arising from said patents, and 
for such other and further proceedings as may be

In con formi ty  to  th is  opi ni on .
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Ins uran ce  Compa ny  v . Colt .

1. When the charter of an insurance company in the same clause which au-
thorized its president and directors to make insurance against fire, and 
for that purpose to execute such “ contracts, bargains, agreements, poli-
cies, and other instruments” as might be necessary, declared that every 
such contract, bargain, agreement, and policy should be in writing, or 
in print, and be under the seal of the corporation and be signed by the 
president and attested by the secretary or other officer appointed for 
that purpose; Held, that this requirement of the charter had reference 
only to executed contracts or policies of insurance, and not to the initial 
or preliminary arrangements for insurance which precede the execution 
of the formal instrument by the officers of the company.

2. An agent for an insurance company authorized to take and approve
risks, and to insure, is by general usage also authorized to allow credit 
for the premium. Its allowance does not impair the validity of the pre-
liminary contract to insure.

8. When a preliminary contract for insurance is valid it may be enforced in 
a court of equity against the company ; and being enforced by the pro-
curement of a policy, an action can be maintained upon the instrument; 
or the court in enforcing the execution of the contract may enter a de-
cree for the amount of the insurance.

4. When an agent is authorized, after a preliminary contract for an insur-
ance is made by him, to fill up a blank policy duly signed and attested 
by the officers of the company, sent to him for the purpose, he is author-
ized to fill up such policy after a loss has occurred. When thus filled 
up, the policy becomes the property of the assured, and upon a refusal 
of the company to surrender it two courses*are  open to him : either to 
proceed by action to recover the possession of the policy, or to sue upon 
the policy to recover for the loss, and in the latter case to prove its 
contents upon failure of the company to produce the instrument on the 
trial.

5. Where, at the time the preliminary contract for an insurance is made,
it is expressly stipulated that the policy when filled up shall be held by 
the agent, in his safe, for the assured, no actual manual transfer of the 
policy to the assured, after its execution, is essential to perfect his tit e.

Error  to the Circuit Court for the District of Connecti-
cut; in which court Colt sued the Franklin Insurance Com-
pany, of Philadelphia, on a policy of insurance which he 
alleged had been executed by the company; an allegation 
on its part denied.

The uncontradicted case was thus:
The insurance company aforesaid was one incorporated



Oct. 1874.] Ins uran ce  Compa ny  v . Col t . 561

Statement of the case.

by Pennsylvania and having its principal office in Philadel-
phia. One section of its charter gave to its president and 
directors power to appoint such “ agehts” as should be nec-
essary for conducting and executing its business elsewhere 
than in Philadelphia as well as in that city, and the company 
accordingly was doing business in Hartford, Connecticut, and 
had as its general agents there, for the transaction of its 
business of fire insurance, with power to take and approve 
risks and insure and countersign policies, a firm known as 
Nevers & Havens.

Another section of the charter, the eighth, was in these 
words:

“§ 8. The said president and directors shall have full powers 
on behalf of the said corporation, to make insurance against 
losses by fire, on any house, tenement, manufactory, or other 
building, . . . and to make, execute, and perfect such and so many 
contracts, bargains, agreements, policies, and other instruments, as 
shall or may be necessary, and as the nature of the case shall or may - 
require; and every such contract, bargain, agreement, and policy to 
be made by said corporation shall be in writing or in print, and shall 
be under the seal of the said corporation, signed by the president, and 
attested and signed by the secretary, or other officer who may be ap-
pointed by the president and directors for that purpose.’'

With this charter in force, the said Nevers & Havens, as 
agents of the company, on the 26th of August, 1870, made 
proposals to Colt to insure certain premises belonging to 
him. He thereupon made an application for insurance for 
the sum of $10,375, from August 26th, 1870, for a term of 

ve years, to be placed in the company. And a parol con- 
ract of insurance was then completed with the said Nevers 
Havens, agents as aforesaid, to insure this said property 

with the company for five years from the said date, the in- 
suiance to be binding on and from that date, at a premium 
t en fixed and agreed to. Credit was given for the payment 
0 the premium till the 1st of October then next, and it was 
agreed that a policy should be made, and that Nevers & 

avens should keep it in their possession for Colt till the 
v °l . xx. 36
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1st of October, for his convenience, he saying that he had 
then no safe and convenient place in which to keep papers 
of that character.

The property was destroyed by fire without fault of Colt, 
on the 20th day of September, 1870, and proofs of loss were 
duly made and presented.

No policy was made until after the fire, when Nevers & 
Havens, upon the request of Colt, filled out a blank policy 
of the company, properly signed and countersigned. They 
declined, however, to surrender the possession of the same 
to Colt till they should have consulted the company.

The company had no knowledge of the said negotiations 
or of the contract to insure (except as the knowledge of the 
said agents might be the knowledge of the company) till 
after the fire, and no communication respecting the nego-
tiations or contract had been made by Nevers & Havens to 
it till after the fire.

The policy was subsequently, after such consultation, re-
turned by the agents to the company.

Colt tendered to the agents the premium on the 22d of 
September, 1870, and demanded the policy, and it not having 
been produced he demanded the insurance-money (again ten-
dering the premium), and the insurance money being refused 
he brought suit against the company at law, and on the trial, 
proved the contents of the policy.

The counsel for the defendant requested the court to 
charge the jury—

1st. That the eighth section of the company’s charter pre-
scribed the manner in which every contract, bargain, an 
agreement of insurance should be made, and that no con 
tract having been made in writing or print, and executed as 
therein required during the existence of the property claim® 
to have been insured, the company was not liable in t e 
action,

2d. That under and by virtue of the charter of the com-
pany, it was not authorized to make a parol contract o 
surance, and that any such contract was void at law.

3d. That under the said charter an action at law cou
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be sustained against the company upon a parol agreement 
to insure, or a parol contract of insurance.

4th. That it being a fact, in this case admitted by the 
plaintiff, that the parol contract of insurance was not exe-
cuted or evidenced by a written policy until after the destruc-
tion of the property by fire, the company’s agent had no au-
thority subsequent to the fire to make and execute a written 
policy which should be binding upon it.

The court refused thus to charge the jury, and charged 
contrariwise, that upon the uncontradicted case the plaintiff 
was entitled to their verdict. To this charge the company 
excepted, and verdict and judgment having gone against it, 
it brought the case here.

Messrs. F. Chamberlin and E. Hall, for the plaintiff in error: 
When the charter of a corporation prescribes to it in 

terms plainly mandatory a particular mode and manner in 
which all its contracts shall be executed and delivered, such 
prescription operates as a limit upon the mode in which such 
contracts shall be executed and delivered, and all persons 
dealing with a corporation (even a foreign one) are bound 
to take notice of every limitation upon its powers contained 
in its charter.*

Now’, the eighth section of this company’s charter declares 
not only that every “ policy to be made by said corporation 
shall be in writing or in print,” but that every “contract, 
bargain, agreement” shall be just as much so. The only 
question therefore is, Was what was done by Nevers & Ha-
vens any kind of a contract, bargain, or agreement made by 
the corporation? The whole case of the plaintiff rests upon 
an assumption that it was completely a contract, bargain, 
and agreement made by it. He has no case whatever but 
on that assumption. The language of this section has an 
oniphasis of comprehension. It is that “ every” contract, 
argain, or agreement—contracts, bargains, and agreements 
owsoever made—whether made by the company, at its

* See Hoyt v. Thompson, 19 New York, 222.
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office in Philadelphia, or in other places, and by its agents— 
whether preliminary or final—all must be “in writing,” &c. 
The legislature and the insurance company doubtless knew 
that these requirements would cause a certain amount of de-
lay to the company in transacting the business of insurance. 
But they considered this to be far less injurious and far less 
embarrassing than continual lawsuits arising on disputes of 
what it was that agents had done, and whether, in what they 
had done, they had transcended their authority or not.

The reason of this requirement in the case of this par-
ticular company is specially obvious. The Franklin In-
surance Company was chartered to do business in every 
State of the Union as much as in Pennsylvania; in States far 
from its home as well as in its home. “Agents” are part 
of its machinery as chartered. Now, it is notorious that the 
business of agents is not to “ execute and perfect policies,” 
but to “make contracts, bargains, agreements,” prelimi-
nary to the “ execution and perfecting of policies,” and it is 
equally notorious that the actions of agents of insurance 
companies in making such preliminary “ contracts, bargains, 
and agreements” are among the most fertile sources of liti- 
gation in insurance cases. A wise policy of the legislature 
of Pennsylvania therefore required these, as well as that 
which was but the executing and perfecting of them, to be 
in a formal shape, and signed in the way prescribed, before 
they should become binding.

Can it be supposed that the same legislature which re-
quires policies to have form and to be in writing, meant to 
leave all the preliminary contracts, bargains, and agree-
ments on which policies were to issue, loose and open to 
parol? these preliminary contracts, bargains, and agreements 
especially being made by mere agents, persons in distant 
places, and of necessity unknown to the company. The 
preliminary contracts, bargains, and agreements aie the 
foundation of the policies. They are the essential and on y 
essential portions of what is done. When they are clear an 
undisputed, the policy is but a form. Equity will regai i 
as executed and perfected, though not one word of it as
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been written. Nay, though it be all written and printed? 
and sealed and attested, yet if it differ from the preliminary 
agreement it is nought, and will be made to conform to it. 
Now, did the legislature mean to sweep away all protection 
to the company by leaving every important thing to rest in 
parol, and requiring that which was but form, to be in writ-
ing and solemnly executed?

Some reliance will perhaps be placed by opposing counsel 
on what was said by the late Mr. Justice Grier of this court, 
in the case of Constant v. Alleghany Insurance Company, ruled 
in Hie Pennsylvania circuit.*  There a statute of Pennsyl-
vania empowered an insurance company

“To make, execute, and perfect such contracts, bargains, 
agreements, policies, and other instruments as shall or may be 
necessary, and as the nature of the case may require, and every 
such contract, bargain, policy, and other agreement shall be in 
writing or print, under the corporate seal, and signed by the 
president, or, in his inability, by the vice-pi"esident.”

A parol preliminary contract was made through an agent, 
and a loss having occurred, and the company having refused 
to pay, the assured filed a bill in equity to compel the company 
to execute the policy and for relief. Mr. Justice Grier, in-
deed, said that—

efore such instruments are attested in due form, the presi- 
ent or secretary, or whoever else may act as a general agent 

o t e company, may make agreements, and even parol prom-
ises, as to the terms on which a policy shall be issued, so that a 
cowt of equity will compel the company to execute the contract 
peci cally, and that where the loss had happened—to avoid 

circuity of action—the chancellor will enter a decree directly
° am?unt tlie insurance for which the company ought 

ave delivered their policy, properly attested.”

th u^ier ^8 P08iti°n is correct we need not inquire fur- 
r au we have done. Conceding it to be correct, the 

se oes not touch ours. The case before Grier, J., was a

* 8 Wallace, Jr. 816.
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proceeding in equity. Our case is at law, and though the 
reverend justice, of whom we speak, abhorred every sort of 
technicality that sought to entangle justice in its meshes, 
he yet noted how different the case would have been had 
the suit been like this, one at law. He says:

“ By its act of incorporation, this company could make insur-
ance which would be legally valid, only by a policy attested by 
the president, secretary, and the seal of the corporation.”

The case, therefore, is in our favor, not against us.

Messrs. H. C. Robinson and R. D. Hubbard, contra.

Mr. Justice FIELD delivered the opinion of the court.
The charter of the company defendant in the same clause 

which authorizes its'president and directors to make in-
surance against fire, and for that purpose to execute such 
“contracts, bargains, agreements, policies, and other instru-
ments” as may be necessary, declares that every such con-
tract, bargain, agreement, and policy shall be in writing, or 
in print, and be under- the seal of the corporation, and be 
signed by the president and attested by the secretary or other 
officer appointed for that purpose.

Where similar language as to the form of the contract or 
policy was used in connection with a like grant of power to 
insure, in a general statute of Pennsylvania respecting insur-
ance companies, it was held by the late Mr. Justice Grier, 
in a case before the Circuit Court of the United States, that 
a company to which the law applied, could make an insur-
ance, which would be legally valid, only by a policy attested 
by the officers and seal of the corporation.*  The learned 
justice undoubtedly considered that the mode in which the 
contract or policy could be made was so associated with t e 
grant of power as to be essential to a valid exercise of t e 
power. And such appears to be the natural import of t e 
language of the clause of the charter of the defendant un ei

-----------—

* Constant v. The Insurance Company, 8 Wallace C. 0. 316.
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consideration in this case, when the whole clause, that which 
confers the power and that which prescribes the mode of its 
exercise, is read.

But the learned justice at the same time very justly ob-
served, that before the policy was attested in due form the 
president or secretary, or whoever else might act as general 
agent of the company, might make agreements and parol 
promises as to the terms on which a policy should be issued, 
so that a court of equity would compel the company to exe-
cute the contract specifically; and that where a loss had hap-
pened, to avoid circuity of action, the chancellor would enter 
a decree directly for the amount of the insurance for which 
the company ought to have delivered its policy properly 
attested.

The requirement of the charter in this case has reference, 
in our judgment, only to executed contracts or policies of 
insurance, by which the company is legally bound to indem-
nify against loss, and not to those initial or preliminary ar-
rangements which necessarily precede the execution of the 
formal instrument by the officers of the company. The pre-
liminary arrangements for the amount and conditions of in-
surance are in a great majority of instances made by agents. 
It is always so where the insurance is effected out of the 
State where the company is incorporated and has its prin-
cipal place of business. The charter of the company in this 
case authorized the president and directors to appoint officers 
and agents for conducting its business in other places than 
the city of Philadelphia. And it would be impracticable to 
carry on its business in other cities and States, or at least 
the business would be attended with great embarrassment 
and inconvenience, if such preliminary arrangements re-
quired for their validity and efficacy the formalities essential 
to the executed contract. The law distinguishes between 
the preliminary contract to make insurance or issue a policy 
and the executed contract or policy. And we are not aware 
that in any case, either by usage or the by-law of any com-
pany, or by any judicial decision, it has ever been held essen-
tial to the validity of these initial contracts that they should
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be attested by the officers and seal of the company. Any 
usage or decision to that effect would break up or greatly 
impair the business of insurance as transacted by agents of 
insurance companies.

In a recent case in the Court of Appeals of Kentucky this 
precise question was considered, and its determination was 
in accordance with the views we have expressed.*  There 
the suit was to enforce a parol contract of insurance made 
by the agent of the company, whose charter provided that 
all policies or contracts of insurance made by the corpora-
tion should be “ subscribed by the president, or president 
pro tem., and signed and attested by the secretary, and being 
so signed and attested,” should be binding and obligatory 
upon the corporation without its seal, according to the tenor, 
extent, and meaning of the policies or contracts. And the 
court held that this clause did not require an executory con-
tract for an insurance to be in writing, and said that it knew 
of no American charter which did so require, observing that 
whilst a policy as an executed contract of insurance was de-
fined to be documentary and authenticated by the under-
writer’s signature, yet a contract to issue a policy as an 
executory agreement to insure might be binding without a 
written memorial of it; that no statute of frauds applied, 
and that the common law did not require writing.
: There is no suggestion that the preliminary contract in 
this case was not made in perfect good faith on both sides, 
with full knowledge by the agents of the condition, charac-
ter, and value of the property insured. The credit allowed 
for the payment of the premium was an indulgence whic 
the agents were authorized by general usage to give. Its 
allowance did not impair the preliminary contract; that, 
being valid, could have been enforced in a court of equity 
against the company; and having been enforced by the pio 
curement of a policy, an action could have been maintaine 
upon the instrument; or the court in enforcing the execu 
tion of the contract might have entered a decree foi t e 

j * The Security Fire Insurance Co. of New York v. The Kentucky Ma 
and Fire Insurance Co., 7 Bush, 81.
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amount of the insurance. But no resort to a court of equity 
for specific performance was necessary in this case by reason 
of the action of the agents in filling up the blank policy, 
which was duly attested, as they should have done immedi-
ately after the preliminary arrangement with the assured. 
The agents were authorized to do after the fire that which 
they had previously stipulated to do on behalf of the com-
pany. The original neglect to fill up the blank policy at 
once constituted no valid reason for further delay. If the 
policy filled up at once would have bound the company, so 
must the policy subsequently filled up. The relations of the 
parties and the obligations of the company were not changed 
by the neglect of the agents. The filling up of the policy 
was a voluntary specific performance of the preliminary 
agreement. And, when filled up, the policy was by express 
stipulation to be held by the agents in their safe for the 
assured, and no actual manual transfer was, under these cir-
cumstances, essential to perfect the latter’s title. It then 
became his property, and upon a refusal of the defendant to 
surrender it two courses were open to him: either to pro-
ceed by action to recover the possession of the policy, or to 
sue upon the policy to recover for the loss, and in the latter 
case to prove its contents upon failure of the company to 
produce the instrument on the trial.

In Kohne v. The Insurance Company,*  the terms of insur-
ance upon a vessel were agreed upon between the agent of 
the plaintiff and the company. For the premium a note was 
to be received with approved security. A policy was ac-
cordingly filled up by the president in conformity with the 
agreement, and notice thereof given to the agent. Three 

ays afterwards the agent called at the office of the company 
to deliver the note and receive the policy. The company 

ad in the meantime heard of the loss of the property in-
sured, a fact which was unknown to either party when the 
agreement was made, and refused to deliver the policy, 
averting that the agreement for the insurance was inchoate,

* 1 Washington’s Circuit Court, 93.
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which it had a right to retract. The assured then brought 
trover for the policy, and Mr. Justice Washington, presiding 
in the Circuit Court, sustained the action, holding that the 
contract was perfected when the policy was executed, and, 
of course, that the possession of the instrument by the com-
pany, after giving notice of its execution, did not impair the 
title of the assured.*

In Lightbody v. The North American Insurance Company,] 
the agent of the plaintiff made a contract of insurance of 
certain buildings with the agent of the defendant on the 30th 
of March, and paid the required premium. On the follow-
ing morning the buildings were destroyed by fire. The 
policy was made out and delivered by the agent on the 21st 
of April following, after the company had refused to pay the 
loss; and the court held that the policy took effect by rela-
tion from the day of its date, which was the day the premium 
was paid and the contract concluded; that it was the mani-
fest intent of the parties that the contract should operate 
from its date, so as to give the plaintiff the same legal rem-
edy which he would have had if the policy had been then 
delivered; that the agent pursued his authority in deliver-
ing the policy after the loss, and that the delivery bound the 
defendants.

In the case of The City of Davenport v. The Peoria Marine 
and Fire Insurance Company,] the power of an agent to issue 
a policy after a loss, pursuant to his agreement, was very 
fully and ably considered with reference to the principal de-
cisions on the subject. There the agreement for insurance 
was made between the parties by their agents on the 20th 
of March; on the night of the same day the property was 
destroyed by fire; on the following morning the policy was 
executed and delivered in accordance with the agreement, 
both parties at the time being ignorant of the loss. T e 
court held that the policy was valid and binding; that t e 
doctrine that an act done at one time may take effect as o a

* See also Sheldon v. Connecticut Mutual Insurance Co., 2o Connectic 
207.

f 23 Wendell, 18. t 17 Iowa’ 277‘
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prior time, by relation back, was applicable to contracts of 
insurance; that the agreement to insure was the principal 
act, and that the formal execution of the policy might be 
concurrent therewith, or subsequent thereto, and when sub-
sequent, and made as of the date of the principal act, took 
effect by relation as of that date.

Numerous other authorities to the same purport were 
cited on the argument, but we do not deem it necessary to 
pursue the subject further. We see no error in the ruling 
of the court below, and its judgment must, therefore, be 
affirmed; and it is so ordered.

Jud gmen t  aff irme d .

Gille tte  v . Bulla rd .

In an action on the bond given on appeal from the District Court to the 
Supreme Court of the Territory of Montana, the plea was that the de-
fendant had prosecuted a writ of error from the judgment of the Terri-
torial court to the Supreme Court of the United States, and had had 
executed his bond which operated as a supersedeas of that judgment, 
and that no remittitur or mandate had issued from the latter court, and 
that the judgment of the Supreme Court of the Territory still remained 
in the court so stayed by the supersedeas bond and the order thereon.

This plea is insufficient in that it does not aver that at the commencement 
of this action the appeal was then pending in this court or had ever 
been perfected. Nor is the case altered by the Practice Act of Montana, 
which enacts, in its seventy-eighth section, that “in the construction 
of a pleading, for the purpose of determining its effect, its allegations 
shall be liberally construed with a view to substantial justice.”

Error  to the Supreme Court of the Territory of Montana. 
Bullard, assignee of Marden, sued Gillette upon an appeal 

ond. The action was commenced on the 30th of January, 
1872. The complaint alleged that on the 15th June, 1868, 
Marden recovered a judgment in the District Court of the 
. eriitory against Plaisted & Wheelock, which yet remained 
in full force, unreversed and unsatisfied except as thereinafter
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stated; that on the 16th day of July, 1868, Plaisted & Whee-
lock appealed from that judgment to the Supreme Court 
of the Territory, and that on such appeal Gillette, executed 
a bond, whereby he became bound for the payment of the 
judgment and all damages and costs that might be awarded 
against the appellants if.it should be affirmed; that on the 
31st December, 1868, said judgment was affirmed by the 
Supreme Court of the Territory, and costs adjudged against 
the appellants; that on the 2d of July, 1870, Marden as-
signed the judgment and his interest therein to the plaintiff; 
that by virtue of executions issued, certain sums were made 
on the 22d of August, and the 26th of September, 1870, but 
that a large balance still remained unpaid, for the recovery 
of which the action was brought.

The answer, filed on the 21st of February, A.D. 1872, did 
not deny any of the averments in the complaint, but alleged 
by way of defence, that on the -----  day of January, 1869,
Plaisted & Wheelock appealed from the judgment of the 
Supreme Court of the Territory to this court; that they 
thereupon executed and filed with the clerk of the Supreme 
Court of the Territory a good and sufficient bond on appeal, 
and that court stayed all proceedings upon the judgment 
and granted a supersedeas in the action; that no remittitur 
or mandate had ever been issued from this court to the Su-
preme Court of the Territory, or from the Supreme Court 
of the Territory to the District Court, and that the judgment 
of the Supreme Court of the Territory still remained in that 
court “ so stayed by the order thereof by the giving of the 
bond on appeal and by the supersedeas.”

After the filing of the answer, judgment was given against 
Gillette upon the pleadings, and he brought the case here.

The question was whether the answer stated facts sufficient 
to constitute a defence to the action.

By the seventy-eighth section of the Practice Act of Mon-
tana it is provided, that “ in the construction of a pleading 
for the purpose of determining its effect, its allegations sha 
be liberally construed, with a view to substantial justice be 
tween the parties.”
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Mr. Robert Leech (a brief of Mr. W. F. Sanders being filed), 
for the plaintiff in error:

The undertaking sued on was simply security for the judg-
ment, and the plaintiff had no right to maintain an action 
thereon until the final affirmance of the judgment in the 
court of last resort. To enable him to maintain this action 
against the surety, it was necessary that he have a right to 
enter and collect a judgment of affirmance in the case.*  This 
right, as the pleadings show, the plaintiff has never acquired.

It is true that the defendant, in his answer or plea, does 
not allege in express terms that the cause is still pending in 
this court. But he avers that which, by reasonable intend-
ment and independent of any enactment, is equivalent 
thereto, namely, that “ no remittitur or mandate has ever 
been issued from this court to the Supreme Court of the 
Territory, or from the Supreme Court of the Territory to 
the District Court; and that, the judgment so rendered in 
the Supreme Court of the-said Territory still remains in that 
court so stayed by the order thereof, by the giving of the 
said bond on appeal, and by the said supersedeas.”

But the answer is made more effective by statute. The 
seventy-eighth section of the Practice Act of Montana en-
acts that in the construction of a pleading for the purpose of 
determining its effect its allegations shall be liberally construed. 
Construing this answer or plea liberally, it must be taken to 
intend not only that the appeal had been taken, but that it 
had been perfected and was pending when the action was 
begun.

No opposing counsel.

The CHIEF JUSTICE delivered the opinion of the court.
The seventy-eighth section of the Practice Act of Mon-

tana— which provides that “ in the construction of a plead- 
llig for the purpose of determining its effect, its allegations 
8 all be liberally construed, with a view to substantial justice

-P°ppenhusen v. Seeley, 41 Barbour, 450: Robinson v. Plimpton, 25 
New York, 484.
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between the parties”—is a modification of the common-law 
rule which construes all pleadings most strongly against the 
pleader, but even with the statute as our guide, we think 
the judgment below was correct. An answer to be good 
must overcome the case made by the complaint. If the 
facts well pleaded in the complaint are admitted, as in this 
case, it must state other facts, sufficient, if true, to defeat 
the action in whole or in part, or it will not avail as a 
defence.

That is not the case here. It is nowhere averred that at 
the time of the commencement of this action the appeal to 
this court was pending or that it had ever been perfected. 
In fact, such averments seem to have been studiously 
avoided. The appeal was allowed in January, 1869. Un-
less a transcript was filed in this court before the end of the 
following term that appeal would be vacated. In the lan-
guage of very many decisions it would become/wzzcto officio.*  
The supersedeas is but an appurtenance of the appeal. The 
stay insisted upon in the answer, although there seems to 
have been an attempt to make it more, is only that which 
resulted from the supersedeas. That was at an end when 
the appeal became inoperative. The failure, therefore, to 
aver that the appeal was in force was a failure to aver that 
the stay as granted continued to have effect.

The complaint alleges that money was made upon execu-
tions in 1870. The date of the issue of the executions is 
not given, but if the collection was regular the judgment 
could not have been stayed when the money w’as made, an 
that wTas after the time within which the appeal, it it was to 
remain in force, must be perfected. Clearly, therefore, to 
make the defence perfect, it was incumbent upon the e 
fendant to aver distinctly in his answer not only that t e 
appeal had been taken, but that it had been perfected and 
w7as still pending when the action was commenced..

It is, however, stated that no mandate or remittitur a 
been issued from this court to the Supreme Court o t

* Edmonson v. Bloomshire, 7 Wallace, 810.
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Territory, or from the Supreme Court of the Territory to 
the District Court when the action was commenced. None 
could issue from this court, for there was nothing here, so 
far as the pleadings show, to remand. None was necessary 
from the Supreme Court of the Territory to the District 
Court, because the condition of the bond is to pay if the 
judgment should be affirmed. The affirmance, therefore, 
is the material fact which is to fix the liability. That is 
averred in the complaint and not denied in the answer.

Judg ment  affi rmed .

Longst ret h  v . Pen no ck .

The Pennsylvania statute of June 16th, 1836, which provides that where 
property upon demised premises, and liable to distraint, is seized on 
execution and sold, the officer making the sale shall pay the rent (pro-
vided it does not exceed one year’s rent) in preference to the judgment 
on which the execution issued, extends, by an equitable intendment, to 
a seizure of goods similarly situated, by an assignee in bankruptcy. 
A landlord’s claim is accordingly, in Pennsylvania, first paid out of the 
bankrupt’s goods liable to distress on demised premises, and before 
making a dividend of their proceeds among the creditors generally.

Error  to the Circuit Court of Pennsylvania; the case 
being thus:

A Pennsylvania statute of June 16th, 1836,*  enacts as 
follows:

The goods and chattels being in or upon any messuage, lands, 
or tenements, which are or shall be demised for life or years or 
otherwise, taken by virtue of an execution, and liable to the 
•stress of the landlord, shall be liable for the payment of any 

sums of money due for rent at the time of taking such goods in 
execution: Provided, That such rent shall not exceed one year’s 
rent. J

After the sale by the officer, of any goods or chattels as

* Pardon’s Digest, edition of 1873, p. 879.
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aforesaid, he shall first pay out of the proceeds of such sale, the 
rent so due, and the surplus thereof, if any, he shall apply 
towards satisfying the judgment mentioned in such execution.”

This statute being in force, Pennock rented a warehouse 
in Philadelphia to Wattson & De Young, at the yearly rent 
of $4500, payable in equal quarterly instalments. Wattson 
& De Young, the lessees, being in possession of the premises, 
and having therein a stock of goods more than sufficient to 
pay the rent if a distress had been made, were adjudicated 
bankrupts, and Longstreth, their assignee, took possession 
of the premises, and of the stock upon them. The landlord 
claimed of him the rent due and accrued up to the date of 
the issuing of the warrant in bankruptcy, and it having been 
paid to him under a stipulation to restore the same if the 
assignee were not allowed credit therefor on the settlement 
of his account, and he not having been allowed such credit, 
this action was brought by him to test his right to get back 
what had been so paid for rent accruing prior to the warrant, 
which was for much less than a year’s rent. The Circuit 
Court adjudged that the payment was rightfully made, and 
that the assignee could not recover it back*.  The assignee 
now brought the case here.

Jfr. J. C. Longstreth, for the assignee, plaintiff in error; Mr. 
J. B. Townsend, contra.

Mr. Justice SWAYNE delivered the opinion of the court.
The assignee acquired his title to the movable property 

found on the demised premises, subject to the rights of all 
other persons.*  The rent in question was for a period whic 
terminated when the assignee took possession, and the en-
tire period was within a year of that time. Before the com-
mencement of the proceedings in bankruptcy, the defend 
ants in error might have distrained; and it is agreed that 
the property upon the premises was more than sufficient to 
satisfy the demand. The statute of Pennsylvania, of June

* Gibson v. Warden, 14 Wallace, 244.
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16th, 1836, provides that where property under such cir-
cumstances is seized and sold under execution, the rent due 
for a period not exceeding one year shall be paid first out 
of the proceeds of the sale. This case is within the equity 
of that statute.*  The question presented is one belonging 
to the local law of Pennsylvania. We think it was correctly 
decided by the Circuit Court.

Jud gmen t  affi rmed .

Cann on  v . New  Orle ans .

1. An ordinance of the city of New Orleans, which demands of all steam-
boats which shall moor or land in any part of the port of New Orleans 
a sum measured by the tonnage of the vessel, is a tonnage tax within 
the meaning of the Federal Constitution, and, therefore, void.

2. It is a tax for the privilege of stopping in the port of New Orleans, and
cannot be justified under the plea that it is intended as a compensation 
for the use of wharves built by the city.

3. For the use of wharves, piers, and similar structures, whether owned by
individuals or by the city or other corporation, a reasonable compensa-
tion may be charged to the vessel, to be regulated in the interest of the 
public by the State legislature or city council.

4. But in the exercise of this right care must be taken that it is not made
to cover a violation of the Federal Constitution, which prohibits the 
States to lay any duty of tonnage.

5. Any duty, or tax, or burden imposed under the authority of the States
which is in its essence a contribution claimed for the privilege of arriv-
ing and departing from a port of the United States, and which is as-
sessed on a vessel according to its carrying capacity, is a violation of 
that provision unless the consent of Congress be obtained.

Erro r  to the Supreme Court of Louisiana; the case being 
thus:

The Constitution of the United States ordains as follows:!
Congress shall have power to regulate commerce with foreign 

nations and among the several States, and with the Indian tribes, 
o State shall, without the consent of Congress, lay any duty 
tonnage.”

* Sedgwick’s Statutory and Constitutional Law, 296. 
t Article 1, % 8, 10.

Vol. xx. 37
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With these provisions in force as fundamental law, the 
city of New Orleans made an ordinance as follows:

“ From and after the 1st day of January, 1853, the levee dues 
on all steamboats which shall moor or land in any part of the port 
of New Orleans shall be fixed as follows: ten cents per ton if in 
port not exceeding five days, and five dollars per day after said 
five days shall have expired; provided, that boats arriving and 
departing more than once in each week shall pay only seven 
cents per ton each trip.”

This ordinance was subsequently amended by the substitu-
tion of the words “ levee and wharfage dues ” for the words 
“levee dues,” and by providing further that “boats making 
three trips per week shall pay five cents per ton each trip.”

The length of both shores of the Mississippi embraced 
by the port of New Orleans is at least twenty-two miles. 
The entire portion of the shore on which wharves had been 
built, was at most two miles; less than one-tenth of the 
wharved space. -

In this state of things and under the ordinance above- 
mentioned, the city had claimed and collected of one Cannon 
for several years a tax on his steamboat, the R. E. Lee; and 
claiming it again Cannon filed a petition to enjoin such 
further collection, and also to recover back the money already 
paid. The ground of his petition was, that under each of 
the above-quoted clauses of the Constitution the ordinances 
were void. The Supreme Court of the State held the ordi-
nance valid, and dismissed the petition. Its view was thus 
expressed:

“ The same points that are made in this case, supported by 
the same line of argument as here, were presented in the case 
of The First Municipality v. Pease et al.,*  and were decided a 
versely to the position taken by the plaintiff in this case.

“We think the views there expressed correct.
“The ‘levee dues,’ under consideration, are not a ‘duty on 

tonnage,’ nor a regulation of or burden on commerce, nor 
duty upon vessels plying between the States, within the co 
templation of the Constitution of the United States, but charg^

* 2 Annual, 540.
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as compensation for commercial facilities furnished by the 
city, and for which, by the common consent of mankind, com-
pensation is paid.*  The question of the right to impose such 
charges, whether under the name of wharfage or levee dues, 
being judicially determined, the manner and extent of its ex-
ercise are left to those to whom the management of the mu-
nicipal affairs are intrusted, under their responsibility to those 
whom they represent. The aggregate of charges may possibly 
be largely in excess of the actual necessary expenses during one 
year, and the very next be insufficient to meet. This will re-
sult from the nature of the river banks, the action of the river 
current, the quality and nature of materials used, the fluctua-
tions of commerce, and many other causes unforeseen and irreg-
ular in their operation, and all which show the impossibility of 
judicial control and regulation of the subject.”

From the decree of dismissal Cannon brought the case 
here.

Messrs. R. H. Marr, P. Phillips, and W. W. King, for the 
plaintiff in error. [The brief of these gentlemen mentioned, 
in the course of its argument, that in the year 1843, and in 
consequence of a very onerous wharfage tax imposed by the 
city in 1842, the legislature of Louisiana passed, an act as 
follows :

“From and after the passage of the present act, it shall be 
incompetent for the mayor and city council of New Orleans, or 
for either of the municipalities of said city to enact, or enforce, or 
execute any law, ordinance, or regulation now enacted, whereby 
any tax, duty, impost, or charge of any nature whatsoever, shall 
he or is imposed upon goods, produce, wares, and merchandise 
of whatsoever kind or nature, landed in or shipped from the 
corporate limits of the said city.”

They further stated that the Supreme Court of the State 
ecided that after this act this wharfage tax could not be 

collected.]-]
^r' W. K. Peckham, contra.

a * Y?»rrley *’ The Second Municipality, 9 Robinson, 332; Gibbons 
“en> 9 Wheaton, 235. ■

T Worsley v. The Second Municipality, 9 Robinson, 326, note.

®. Og-
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Mr. Justice MILLER delivered the opinion of the court.
This writ of error is based upon the proposition that the 

city ordinance is in conflict with two clauses of the Consti-
tution of the United States, namely, that which grants to 
Congress the right to regulate commerce with foreign na-
tions, among the States, and with the Indian tribes; and 
that which forbids the States to levy any duty of tonnage 
without the consent of Congress.

We shall only consider the question raised by the latter 
clause.

It is argued in support of the validity of the ordinance that 
the money collected under it is only a compensation for the 
use of the wharves which are owned by the city, and which 
have been built and are kept in repair by the city corpora-
tion.

Under the evidence in this case of the condition of the 
levee and banks of the Mississippi River within the limits 
of the city, to which the language of the ordinance must be 
applied, this contention cannot be sustained. It is in proof 
that of the twenty miles and more of the levee and banks 
of the Mississippi within the city, not more than one-tenth 
has any wharf, and that vessels land at various places where 
no such accommodations exist. The language of the ordi-
nance covers landing anywhere within the city limits. The 
tax is, therefore, collectible for vessels which land at any point 
on the banks of the river, without regard to the existence 
of-the wharves. The tax is also the same for a vessel which 
is moored in any part of the port of Kew Orleans, whether 
she ties up to a wharf or not, or is located at the shore or in 
the middle of the river. A tax which is, by its terms, due 
from all vessels arriving and stopping in a port, without ie 
gard to the place where they may stop, whether it be in the 
channel of the stream, or out in a bay, or landed at a natuia 
river-bank, cannot be treated as a compensation for the use 

• of a wharf. This view is additionally enforced if, as state 
by counsel for the plaintiff, in their argument, the SnP'en\ 
Court of the State has decided that, under the act o 
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of the Louisiana legislature, no wharfage tax or duty can be 
levied or collected by the city.

We are of opinion that upon the face of the ordinance 
itself, as applied to the recognized condition of the river and 
its banks within the city, the dues here claimed cannot be 
supported as a compensation for the use of the city’s wharves, 
but that it is a tax upon every vessel which stops, either by 
landing or mooring, in the waters of the Mississippi River 
within the city of New Orleans, for the privilege of so land-
ing or mooring.

In this view of the subject, as the assessment of the tax is 
measured by the tonnage of the vessel, it falls directly within 
the prohibition of the Constitution, namely, “that no State 
shall, without the consent of Congress, lay any duty of ton-
nage.” Whatever more general or more limited view may 
be entertained of the true meaning of this clause, it is per-
fectly clear that a duty or tax or burden imposed under the 
authority of the State, which is, by the law imposing it, to 
be measured by the capacity of the vessel, and is in its 
essence a contribution claimed for the privilege of arriving 
and departing from a port of the United States, is within 
the prohibition.

There have been several cases before this court involving 
the construction of this provision. The more recent and 
well considered of these are The Steamship Company v. The 
Portwardens,* The State Tonnage Tax Cases,f and Peete v. 
Morgan A

In the first of these cases the late Chief Justice, who de-
livered the opinion, seemed inclined to guard against too 
nairow a construction of the clause, lest its spirit and pur-
pose might be evaded. He says, “ that in the most obvious 
and general sense, it is true, the words describe a duty pro- 
poitioned to the tonnage of the vessel; a certain rate on 
®ac i ton. But it seems plain that in this restricted sense,

e constitutional provision would not fully accomplish its 
in ent. The general prohibition against laying duties on *

* 6 Wallace, 81. f 12 Id. 212. Î 19 Id. 581.
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imports or exports would have been ineffectual if it had not 
been extended to duties on the ships which serve as the 
vehicles of conveyance. This extension was doubtless in-
tended by the prohibition of any duty on tonnage. It was 
not only a pro rata tax which was prohibited, but any duty 
on the ship, whether a fixed sum upon its whole tonnage, or 
a sum to be ascertained by comparing the amount of ton-
nage with the rate of duty,” The other two cases fully sus-
tain the proposition as we have stated it.

In saying this we do not understand that this principle 
interposes any hindrance to the recovery from any vessel 
landing at a wharf or pier owned by an individual or by a 
municipal or other corporation, a just compensation for the 
use of such property. It is a doctrine too well settled, and 
a practice too common and too essential to the interests of 
commerce and navigation to admit of a doubt, that for the 
use of such structures, erected by individual enterprise, and 
recognized everywhere as private property, a reasonable 
compensation can be exacted. And it may be safely ad-
mitted also that it is within the power of the State to regu-
late this compensation, so as to prevent extortion, a power 
which is often very properly delegated to the local municipal 
authority.

Nor do we see any reason why, when a city or other mu-
nicipality is the owner of such structures, built by its own 
money, to assist vessels landing within its limits in the pui- 
suit of their business, the city should not be allowed to exact 
and receive this reasonable compensation as well as inc 1 
viduals. But in the exercise of this right care must be hat 
that it is not made to cover a violation of the Fedeial on
stitution in the point under consideration.

We are better satisfied with this construction of the on 
stitution from the fact that this is one of the few limitations 
of that instrument on the power of the States which'J8110 
absolute, but which may7 be removed wholly or modi e y 

* the consent of Congress. .
The cases which have recently come before this c°ul, 

which the State by itself or by one of its municipalities
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attempted to levy taxes of this character, clearly within the 
letter and the spirit of the constitutional prohibition, show 
the necessity of a rigid adherence to the demands of that 
instrument. If hardships arise in the enforcement of this 
principle, and the just necessities of a local commerce re-
quire a tax which is otherwise forbidden, it is presumed that 
Congress would not withhold its assent if properly informed 
and its consent requested.

This is a much wiser course, and Congress is a much safer 
depositary of the final exercise of this important power than 
the ill-regulated and overtaxed towns and cities, which are 
not likely to look much beyond their own needs and their 
own interests.

We are of opinion that the ordinance under which the 
levee dues were assessed upon the plain tiff’s vessel is uncon-
stitutional and void.

Jud gme nt  reve rsed , and the case remanded to the Su-
preme Court of Louisiana for further proceedings,

In con for mi ty  to  th is  op in io n .

Clark  v . Iow a  City .

• The statute of limitations of Iowa, which bars actions upon all written
contracts within ten years after the cause of action thereon has accrued, 
commences to run against actions upon coupons for interest annexed to 
municipal bonds in that State, when they have been detached from the 
bonds and transferred to parties other than the holders of the bonds, 
from the maturity of the coupons respectively.

• The cases of The City of Kenosha v. Lamson (9 Wallace, 477) and of The
of Lexington v. Butler (14 Wallace, 282) commented upon and ex-

plained. P
oupons for interest when severed from the bonds to which they were 
annexed originally are negotiable and pass by delivery. They then 

aseto be incidents of the bonds, and become independent claims; and 
0 not ose their validity, if for any cause the bonds are cancelled or 

paid before maturity.
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Error  to the Circuit Court for the District of Iowa. The 
case was thus:

On the 1st of March, 1856, Iowa City issued a number of 
bonds, dated on the day just named, promising in each to 
pay to the bearer, on the 1st of January, 1876, the sum of 
$500, with interest at 10 per cent., payable on the 1st of 
January in each year. For this interest ten coupons, or in-
terest warrants in negotiable form, for $50 each, were an-
nexed to the bonds. From ten of these bonds the coupons 
were subsequently cut off, and long before the commence-
ment of this suit—which was on the 31st of January, 1874— 
were negotiated and by purchase and delivery became the 
property of a certain Clark. The ten bonds themselves, 
from which the coupons were thus severed, were paid off and 
satisfied by the company prior to the said date; Clark not 
being at the time owner or holder of any of them.

In this state of things Clark, on the said 31st of January, 
1874, sued the city on ten coupons representing the instal-
ments due on the 1st of January, 1860. More than fourteen 
years had thus elapsed since the coupons had become due, 
and since suit might have been brought on them.

The statute of limitations in Iowa, making no distinction 
between simple contracts and specialties, enacts that all 
actions “founded on written contra,cts” must be brought 
within ten years after the cause of action accrued.

In bringing his suit so long after the coupons became due, 
the plaintiff’s idea, founded on his interpretation of the de-
cisions in The City of Kenosha v. Lamson*  and Hie City of 
Lexinyton v. Butler J in this court, was that the statute began 
to run against the coupons only from the maturity of the 
bond, and as the bond would not be barred until January 
1st, 1886, that his suit on the coupons, though brought more 
than fourteen years after they became due, was still in time.

The defendant’s position was that the cases just mention® . 
and relied on by the plaintiff were misinterpreted by him; 
that suits on the coupons were barred in ten years aftei t e

* 9 Wallace, 477.
f 14 Id. 282.
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own maturity, or barred January 1st, 1870, more than four 
years before this suit was brought.

The defendant accordingly pleaded the statute of limita-
tions, alleging that more than ten years had elapsed since 
the cause of action arose and before the bringing of the suit.

He pleaded further the facts abovementioned about the 
coupons and bonds; to wit, that the plaintiff got them by 
purchase in the market after they had been severed from 
the bonds; that long before the suit brought the bonds had 
been satisfied, and that the plaintiff was not owner of them 
when they were so paid.

To this plea the defendant demurred, assigning for cause 
“that the statute had not run for ten years against the cove-
nant in the bonds to pay the interest, and that the payment 
of the bonds to another person than the holder of the coupons 
did not bar his remedy on the coupon, his right of action 
running on the coupons until the remedy thereon was barred 
by running of the statute against the bond itself.”

A point thus made was—
“Does the statute of limitation commence to run upon the 

coupons in suit from their own maturity respectively, or does it 
commence to run upon the coupons only from the maturity of 
the bonds to which said coupons belonged ?”

The judges being opposed in opinion on the question, they 
certified it to this court for answer.

Mr. James Grant, for the plaintiff:
As we interpret the decisions of this court, the point raised 

has been decided here in our favor.
In The City of Kenosha v. Lamson, in 9th Wallace, a suit 

on coupons which, not having been under seal, were barred 
as a simple contract by the statute, though the bond which 
was under seal was, as a specialty, not barred, Nelson, J., 
giving the judgment, says:

. he coupon is not an independent instrument, . . . but is 
Inten °r *n^eres^ thereafter to become due upon the bond, which 

th6 b°nd an<^ partakes of its nature, and the
• • . is not barred by lapse of time short of twenty years.”
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This language may perhaps be capable of two interpreta-
tions, but the most reasonable seems to be that which would 
make it say that all rights belonging to the creditor on the 
bonds belong to him also on the coupons. If that is its 
meaning, then as suit on the bond in this case would not be 
barred till January 1st, 1886, neither will suit on the coupons 
be. That the meaning which we assume to be the true 
meaning of this case was subsequently understood in this 
court to be so, appears by the case of The City of Lexington 
v. Buller, in 14th Wallace. There Clifford, J., says expressly, 
and in a way which leaves no doubt as to the conception by 
that learned justice of the former case, and of his meaning 
in the one then before the court:

“ It is well-settled law that a suit upon a coupon is not barred 
by the statute of limitations unless the lapse of time is sufficient to 
bar also a suit upon the bond, as the coupon, if in the usual form, 
is but a repetition of the contract in respect to the interest, for 
the period of time therein mentioned which the bond makes 
upon the subject, being given for the interest thereafter to be-
come due upon the bond, which interest is parcel of the bond, 
and partakes of its nature, and is not barred by lapse of time 
except for the same period as would bar a suit, unless it is 
barred on the bond to which it was attached.”

Mr. L. B. Patterson, contra.

Mr. Justice FIELD delivered the opinion of the court.
The bonds of Iowa City were taken up and cancelled be-

fore the commencement of this action, but previous to such 
cancellation the coupons for interest due on the 1st of Janu-
ary, 1860, upon which the action is brought, were detached 
and negotiated to other parties until by purchase they came 
to the possession of the plaintiff. The statute of Iowa pie-
scribes the limitation of ten years to actions on all written 
contracts, whether under seal or otherwise.

The simple*  question, therefore, presented for our deter 
initiation is whether the statute is a bar to an action upon 
the coupons detached from the bonds and transferíed to 
parties other than the holders of the bonds, when it wou
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not be a bar to an action on the bonds themselves had they 
not been cancelled.

The counsel for the plaintiff cites the case of The City of 
Kenosha v. Lamson, reported in the 9th of Wallace, and the 
case of The City of Lexington v. Butler, reported in the 14th 
of Wallace, as conclusive against the bar of the statute. 
There are expressions in the opinions of the court in those 
cases which, detached from the context, would seem to jus-
tify this conclusion. But the whole purport of the decisions 
in those cases was to the effect that the coupons being given 
for interest on the bonds, partook of their nature and were 
equally high as security, and therefore the statute could only 
run against them when it would run against instruments of 
the dignity of the bonds. In other words, the decisions only 
established the doctrine that the coupons so far partook of 
the nature of the bonds that as the latter were specialties so 
were they specialties also, and not mere simple contracts.*

The first case, that of The City of Kenosha v. Lamson, arose 
m Wisconsin, where actions upon sealed instruments are 
not barred until the lapse of twenty years, whilst actions 
upon simple contracts are barred in six years. The action 
was brought upon the coupons when more than six years 
but less than twenty years had elapsed after their maturity. 
And the court held that the coupons were substantially 
copies of the bond in respect to the interest, and were given 
to the holder of the bond for the purpose of enabling him to 
collect the interest at the time and place mentioned, without 
the trouble of presenting the bond every time the interest 
became due, and to enable him to realize the interest by 
negotiating the coupons in business transactions; and that 
the coupons partaking of the nature of the bonds, which, 
were of higher security than the coupons, were not barred 
y lapse of time short of twenty years. The court concluded 

]ts opinion by observing that it would be a departure from
e purpose for which the coupons were issued, and from 

546 S66 a^S° Comm~^ Knox County v. Aspinwall, 21 Howard, 539, 
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the intent of the parties, to hold that when they are cut off 
from the bonds the nature and character of the security 
changes and becomes a simple contract debt and adds: 
“ Our conclusion is that the cause of action is not barred by 
lapse of time short of twenty years.”

The case of The City of Lexington v. Butler arose in Ken-
tucky, where the statute prescribes fifteen years as the lim-
itation for actions on bonds and only five years for actions 
on simple contracts. The action was upon coupons, of cer-
tain bonds issued by the city, and the city pleaded the statute 
of limitations of five years, but the court answered that bonds 
were specialties not falling within the period prescribed; 
that suits on bonds might be maintained if commenced 
within fifteen years after the cause of action accrued, and 
that a suit upon a coupon was not barred by the statute un-
less the lapse of time was sufficient to bar also a suit upon 
the bond, as the coupon, if in the usual form, was but a repe-
tition of the bond in respect to the interest for the period of 
time therein mentioned, and partook of its nature.

It is evident from this examination of the cases cited that 
it was not the intention of the court to decide that an action 
upon a coupon detached from the bond, and negotiated to 
other parties, was not subject to the same limitations as an 
action upon the bond itself; much less to hold that the 
coupons remained a valid and existing cause of action not 
only for the period prescribed for actions on the bond after 
its maturity, but for the additional period intervening be 
tween the maturity of the coupon and the maturity of t e 
bond, however great that might be. The question be oie 
the court in those cases was only whether the time t e 
statute ran against the coupons was the longest oi shortes 
period;—was it six or twenty years in the Wisconsin case, oi 
was it five or fifteen years in the Kentucky case, anc 1 
court held that the statute ran for the longest peno , 
cause the coupons partook of the nature of the bon s 
the statute ran for that period as to them.

Most of the bonds of municipal bodies and private co p^ 
rations in this country are issued in order to raise uii
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works of large extent and cost, and their payment is, there-
fore, made at distant periods, not unfrequently beyond a 
quarter of a century. Coupons for the different instalments 
of interest are usually attached to these bonds, in the expec-
tation that they will be paid as they mature, however distant 
the period fixed for the payment of the principal. These 
coupons, when severed from the bonds, are negotiable and 
pass by delivery. They then cease to be incidents of the 
bonds, and become in fact independent claims; they do not 
lose their validity, if for any cause the bonds are cancelled 
or paid before maturity; nor their negotiable character; nor 
their ability to support separate actions; and the amount 
for which they are issued draws interest from its maturity. 
They, then, possess the essential attributes of commercial 
paper, as has been held by this court in repeated instances.*  
Every consideration, therefore, which gives efficacy to the 
statute of limitations when applied to actions on the bonds 
after their maturity, equally requires that similar limitations 
should be applied to actions upon the coupons after their 
maturity.

Coupons, when severed from the bonds to which they 
were originally attached, are in legal effect equivalent to 
separate bonds for the different instalments of interest. The 
like action may be brought upon each of them, when they 
respectively become due, as upon the bond itself when the 
principal matures; and to each action—to that upon the bond 
mid to each of those upon the coupons—the same limitation 
must upon principle apply. All statutes of limitation begin 
to run when the right of action is complete, and it would be 
exceptional and illogical to hold that the statute sleeps with 
lespect to claims upon detached coupons, whilst a complete 
right of action upon such claims exists in the holder.

We answer, therefore,- the question certified to us, that 
t e statute of Iowa which extends the same limitation to •----- — ___ ___ ___
105 Th,°mpson ”• Lee County> 3 Wallace, 327; Aurora City v. West, 7 Id. 

d N a^S° ^0Unty Beaver v. Armstrong, 44 Pennsylvania State, 63, 
□ ati°nal Exchange Bank v. Hartford, Providence, and Pishkill Bail-

ed Co., 8 Rhode Island, 375.
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actions on all written contracts, sealed or unsealed, began to 
run against the coupons in suit from their respective ma-
turities; and accordingly

Affir m the  jud gme nt .

CLIFFORD, J.: I dissent from the opinion of the court, 
upon the ground that the case is governed by our prior 
decisions.

Murdo ck  v . City  of  Memphi s .

1. The second section of the act of Feb. 5th, 1867 (14 Stat, at Large, 385),
“to amend” the Judiciary Act of 1789, operates as a repeal of the 
twenty-fifth section of that act; and the act of 1867, as it is now found 
in the Revised Statutes of the United States, $ 709, is the sole law 
governing the removal of causes from State courts to this court for 
review, and has been since its enactment in 1867.

2. Congress did not intend, by omitting in this statute the restrictive clause
at the close of the twenty-fifth section of the act of 1789 (limiting the 
Supreme Court to the consideration of Federal questions in cases so re-
moved) to enact, affirmatively that the court should consider all other 
questions involved in the case that might be necessary to a final judg-
ment or decree.

3. Nor does the language of the statute, that “the judgment maybe re?
examined and reversed or affirmed on a writ of error ... in the same 
manner and under the same regulations, and the writ shall have the 
same effect as if the judgment or decree complained of had been ren 
dered or passed in a court of the United States,” require the examina 
tion of any other than questions of Federal law.

4. The phrase above quoted has reference to the manner of issuing the writ,
its return with the record of the case, its effect in removing the case to 
this court, and the general rules of practice which govern the progress 
of such cases to final judgment, and is not intended to prescribe t e 
considerations which should govern this court in forming that judgmen

5. But the language of the statute in making the jurisdiction of this
dependent on the decision of certain questions by the State court again 
the right set up under Federal Jaw or authority, conveys the stJon° 
implication that these questions alone are to be considered w en 
case is brought here for revision. . ,

6. This view is confirmed by the course of decisions in this coui t or e g
years, by the policy of Congress, as shown in numerous statutes,, 
ferring the jurisdiction of this class of cases in courts of origin» J 
diction, viz , the District and Circuit Courts, whether origina y . 
removal from State courts, when it intends the whole case to 
and by the manifest purpose which caused the passage o. the aw
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7. In construing the act of 1867 as compared with the act of 1789, the court
declares itself to be of opinion that it is not so closely restricted to the 
face of the record in determining whether one of the questions men-
tioned in it has been decided in the State court, and that it may, under 
this statute, look to the properly certified opinion of the State courts 
when any has been delivered in the case.

8. And it holds the following propositions as governing its examination and
its judgments and decrees in this class of cases, under the statute as now 
found in the recent revision of the acts of Congress:

1. That it is essential to the jurisdiction of this court over the judgment
or decree of a State court that it shall appear that one of the ques-
tions mentioned in the statute must have been raised and presented 
to the State court; that it must have been decided by the State court 
against the right claimed or asserted by the plaintiff in error, under 
the Constitution, treaties, laws, or authority of the United States, or 
that such a decision was necessary to the judgment or decree rendered 
in the case.

2. These things appearing, this court has jurisdiction, and must examine
the judgment so far as to enable it to decide whether this claim of 
right was correctly adjudicated by the State court.

3. If it finds that it was rightly decided, the judgment must be affirmed.
4. If it was erroneously decided, then the court must further inquire

whether there .is any other matter or issue adjudged by the State 
court sufficiently broad to maintain the judgment, notwithstanding 
the error in the decision of the Federal question. If this be found to 
be the case, the judgment must be affirmed without examination into 
the soundness of the decision of spch other matter or issue.

5. But if it be found that the issue raised by the question of Federal law
must control the whole case, or that there has been no decision by 
the State court of any other matter which is sufficient of itself to 
maintain the judgment, then this court will reverse that judgment, 
and will either render such judgment here as the State court should 
have rendered, or will remand the case to that court for further pro-
ceedings, as the circumstances of the case may require.

Error  to the Supreme Court of Tennessee; the case being 
thus;

The Constitution of the United States after vesting the 
judicial power of the United States “in one Supreme Court, 
an in such interior courts as the Congress may from time 
to time ordain and establish,” ordains as follows :

he judicial power shall extend to all eases in law and equity 
arising under this Constitution, the laws of the United States, 

treaties made under their authority,” &c.
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On the 24th of September, 1789, at the first Congress of 
the United States, after the adoption of the Constitution, 
Congress passed the “act to establish the judicial courts of 
the United States;”* the great act commonly called the Ju-
diciary Act. The twenty-fifth section of it gave to this court 
whatever power was given in the act at all to re-examine, 
reverse, or affirm the final judgments or decrees in suits in 
the highest courts of law or equity of the States.

On the 5th of Feb., 1867, after the late rebellion had been 
suppressed,—and just before the adoption of the fourteenth 
amendment to the Constitution, which declares that “no 
State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States”— 
but while more or less disorganization of things remained 
in the Southern States, Congress passed an act entitled “An 
act to amend an act to establish the judicial courts of the 
United States.”! This act was in two sections. The first 
section gives to the courts of the United States, and the 
several judges thereof, within their respective jurisdictions, 
in addition to the authority already conferred by law, power 
to grant writs of habeas corpus in all cases where any person 
may be restrained of liberty in violation of the Constitution, 
or of any treaty or law of the United States.

The second—the one alone much concerning this case, 
was on the same subject as the twenty-fifth section of the 
old act.

The twenty-fifth section of the old act and the second 
section of the new one are here juxtaposited verbatim in 
columns.
The  tw en ty -fifth  se ct io n  of  the  

Ac t  of  1789.
That a final judgment or decree in 

any suit, in the highest court of law or 
equity of a State in which a decision 
in the suit could be had, where is 
drawn in question the validity of a 
treaty or statute of, or an authority 
exercised under the United States, 

. The  seco nd  sec ti on  of  th e  
Ac t  of  1867.

That a final judgment or decree in 
any suit in the highest court of a 
State in which a decision in the suit 
could be had, where is drawn in ques-
tion the validity of a treaty or statute 
of or an authority exercised under the 
United States, and the decision is

* 1 Stat, at Large, 25. I 14 Id. 485.
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against their validity, or where is 
drawn in question the validity of a 
statute of or an authority exercised 
under any State, on the ground of 
their being repugnant to the Consti-
tution, treaties, or laws of the United 
States, and the decision is in favor of 
such their validity, or where any 
title, right, privilege, or immunity is 
claimed under the Constitution, or any 
treaty or statute of, or commission 
held, or authority exercised, under the 
United States, and the decision is 
against the title, right, privilege, or 
immunity specially set up or claimed 
by either party under such Constitu-
tion, treaty, statute, commission, or 
authority, may be re-examined and 
reversed or affirmed in the Supreme 
Court of the United States, upon a 
writ of error, the citation being signed 
by the chief justice, or judge, or chan-
cellor of the court rendering or pass-
ing the j udgment or decree complained 
of, or by a justice of the Supreme Court 
of the United States, in the same man-
ner, and under the same regulations, 
and the writ shall have the same effect 
as if the judgment or decree com-
plained of had been rendered or passed 
in a court of the United States ; and the 
proceeding upon the reversal shall 
also be the same, except that the Su-
preme Court may, at their discretion, 
proceed to a final decision of the same, 
and award execution or remand the 
same to an inferior court.

and the decision is against their va-
lidity; or where is drawn in question 
the validity of a statute of, or an au-
thority exercised under any State, on 
the ground of their being repugnant 
to the Constitution, treaties, or laws 
of the United States, and the decision 
is in favor of such their validity, or 
where is drawn in question the con-
struction of any clause of the Consti-
tution, or of a treaty or statute of, or 
commission held under the United 
States, and the decision is against the 
title, right, privilege, or exemption 
specially set up or claimed by either 
party, under such clause of the said 
Constitution, treaty, statute, or com-
mission, may be re-examined and re-
versed or affirmed in the Supreme 
Court of the United States upon a writ 
of error, the citation being signed by 
the chief justice, or judge, or chan-
cellor of the court rendering or passing 
the judgment or decree complained 
of, or by a justice of the Supreme 
Court of the United States, in the 
same manner and under the same 
regulations, and the writ shall have 
the same effect as if the judgment or 
decree complained of had been ren-
dered or passed in a Circuit Court, and 
the proceeding upon the reversal shall 
also be the same, except that the Su-
preme Court, instead of remanding the 
cause for a final decision, as before pro-
vided, may at their discretion, if the 
cause shall have been once remanded 
before, proceed to a final decision of 
t e same and award execution. But no 
other error shall be assigned or re-
garded as a ground of reversal in any 
awcA case as aforesaid than such as ap-
pears on the face of the record and im-
mediately respects the before-mentioned 
Questions of validity or construction of 

said, Constitution, treaties, statutes, 
oommissions, or authorities in dispute.

V0L- XX- 88
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The published proceedings of the two houses of Congress 
show that the bill, which subsequently became a law, was 
reported by a committee which had been instructed “ to 
inquire and report what legislation was necessary to’ enable 
the courts of the United States to enforce the freedom of 
the wives and children of soldiers of the United States, 
under the joint resolution of Congress of March 3d, 1865, 
and the liberty of all persons under the operation of the 
constitutional amendment abolishing slavery.’’ The bill, so 
far as the point now under consideration is concerned, was 
not the subject of special comment. The effect of it was de-
clared by the member of the House of Representatives who 
reported it from the committee, to be “to enlarge the privi-
lege of the writ of habeas corpus.”* In the Senate an in-
quiry was made “ whether the second section was drawn on 
the same'principle as the twenty-fifth section of the Judiciary 
Act of 1789.” The reply was, “ It is a little broader than 
the Judiciary Act. It is of a similar character.”t

Thus, apparently it happened that the fact that Congress 
had passed the act of 1867, was hardly noted for some time 
within the precincts of this bar—where the venerable Judi-
ciary Act of 1789 was in some sort regarded as only less 
sacred than the Constitution, and most unlikely to be wished 
to be altered—and that the less studious observers consid-
ered that the new section was but a careless transcript of the 
old one. However, the more careful readers were early 
awakened by possibilities of meanings in the second section 
of the new act which would have far-reaching effects. r*  
Phillips in his work on Practice,| in this court, early o . 
served that the new act “in some of its provisions and 
omissions seems to have been intended to work a c^iaa° 
in the exercise of the jurisdiction of the court. So in 
case of Stewart v. Kahn,§ the difference between the w 
acts was enforced by Mr. S. M. Johnson, counsel, on one s 
of the case who claimed for it vast effects.__________

* Congressional Globe, first session 39th Congress, part 5, page 415
+ lb. page 4229. i Page 128.
§ A.D. 1870, 11 Wallace, 500.
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A careful reading of the act shows, indeed, to every one 
certain verbal changes. Thus:

1st.. By the old act, this court could not proceed to final 
judgment and award execution, except in cases where the 
cause “ had been once remanded before.”

By the new act, this limitation is omitted, and the court 
is authorized in all cases at their discretion, to render 
judgment and award execution.

2d. By the old law the jurisdiction is vested in cases 
where is drawn in question the construction of any clause of 
the Constitution, or treaty, or statute, or commission.

In the new, we have the use of these other words, 
“ or where any right, title, privilege, or immunity is 
claimed,” under the Constitution, &c.

3d. By the old law it was required that what is called 
“the Federal question ” must “appear on the face of the 
record.”

In the new, the words making this requisition are 
omitted.

4th. By the old law, “ no other error could be assigned or 
regarded as ground of reversal, than such as immediately 
related to the validity or construction of the Constitution, 
treaties, statutes, commissions, or authorities in dispute.”

In the new, the words putting this limitation on the ju-
risdiction disappear, and makes an argument plausi-
ble that Congress or the draughtsman of the act had 
meant to say that if a Federal question once existed 
in the case, and this court so got jurisdiction of the 
case, then it was bound to go on and decide every 
question in it, though these questions were questions 
of local law, and such as, in numberless cases, the 
court had decided that, under the old section and in 
consequence of the now omitted language at the close 
of it, could not be passed on here.

Referring to this last change, its operation seemed so im-
portant and its bearing on the twenty-fifth section so direct,
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in a matter oftener discussed and decided by this court than 
any question ever submitted to it; that it was difficult for 
some persons to conclude that the legislator who drew the 
bill, and the legislature that adopted it, did not comprehend 
that the bill was effecting a radical change in the exercise 
of the jurisdiction of the court.

However, it was obvious that as long as in the cases 
brought up here, either,

1st. No Federal question at all existed in thg case, or ,
2d. The Federal question, where one did exist, had been 

wrongly decided in the court below,—and there was no local 
question on which the case might have been disposed of—

There was no necessity to pass upon the effect of the con-
cluding sentences of the new section. The case would come 
within both the old and new. The necessity to consider 
the effect of the new act would, however, arise on the first 
occasion when some case should come before the court, in 
which (1st), there was a Federal question, (2d), where that 
question had been rightly decided, and (3d), where there 
were, besides, local questions which would dispose of the 
case, and which the plaintiff in error alleged had been 
wrongly adjudged below. Such a case now seemed to be 
here.

The case was thus:
Murdock filed a bill in one of the courts of chancery of 

Tennessee, against the city of Memphis, in that State. The 
bill and its exhibits made this case:

In July, 1844,—Congress having just previously author-
ized the establishment of a naval depot in that city, and ap 
propriated a considerable sum of money for the purpose-— 
the ancestors of Murdock—by ordinary deed of bargain an 
sale, without any covenants or declaration of trust on whic 
the land was to be held by the city, but referring to the fact 
of “ the location of the naval depot lately established by t Q 
United States at said town ”—conveyed to the city certain 
land described in and near its limits “ for the location o t 
naval depot aforesaid.”
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By the same instrument (a quadrupartite one) both the 
grantors and the city conveyed the same land to one Wheat- 
ley, in fee, in trust for the grantors and their heirs, “ in 
case the same shall not be appropriated by the United States 
for that purpose.”

On the 14th of September, 1844, the city of Memphis, in 
consideration of the sum of $20,000 paid by the United 
States, conveyed the said land to the United States with 
covenant of general warranty; there being, however, in this 
deed to the United States no designation of any purpose to 
which the land was to be applied, nor any conditions prece-
dent or subsequent, or of any kind whatsoever.

The United States took possession of the land for the pur-
pose of the erection of a naval depot upon it, erected build-
ings, and made various expenditures and improvements for 
the said purpose; but in about ten years after, by an act of 
August 5th, 1854,*  transferred the land back to the city. 
The act was in these words:

“All the grounds and appurtenances thereunto belonging, 
known as the Memphis Navy Yard, in Shelby County, Tennes-
see, be, and the same is hereby, ceded to the mayor and alder-
men of the city of Memphis, for thejuse and benefit of said city."

There was no allegation in the bill that the city was in 
any way instrumental in procuring this transfer or the aban-
donment of the site as a naval depot; on the contrary, it is 
averred that the city authorities endeavored to prevent both.

The bill charged that by the failure of the United States to 
appropriate the land for a naval depot, and the final aban-
donment by the United States of any intention to do so, the 
land came within the clause of the deed of July, 1844, con-
veying it to Wheatley in trust; or if not, that it was held 

y the city in trust for the original grantors, and the prayer 
sought to subject it to said trusts.
fisi ansx^er’ ^enying the construction put upon the deed 

? 4, which established a trust, asserted that the land had
een appropriated by7 the United States as a naval depot

* 10 Stat, at Large, 586.
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within the meaning and intent of the deed of July, 1844, 
and that the subsequent perpetual occupation of it was not 
a condition subsequent ; and consequently that the abandon-
ment of it as a naval depot was not a breach of a condition 
such as divested the title so conveyed by the deed.

It pleaded the statute of limitations. It also demurred to 
the bill as seeking to enforce a forfeiture for breach of con-
dition subsequent.

The court sustained the demurrer, and also decreed that 
the city had a perfect title to the property against the com-
plainants both under the act of Congress and the statute of 
limitations, and dismissed the bill. The Supreme Court of 
Tennessee affirmed this decree.

That court was also of opinion, and so declared itself to 
be, that the act of Congress “ cedes the property in contro-
versy in this cause to the mayor and aidermen of the city 
of Memphis, for the use of the city only, and not in trust 
for the complainant; and that the complainant takes no 
benefit under the said act.”

The complainant thereupon sued out a writ of error to 
this court.

The case was first argued January 21st, 1873.

Messrs. W. I. Scott and J. B. llieskell, for the plaintiff in 
error :

1. Is there a Federal question, so that the court can take juris-
diction ? There is such a question. The ancestor of Mur-
dock conveyed to the city and Wheatley on condition, or 
more properly speaking perhaps, in trust. Neither paity 
could discharge himself of the trust. When the city con-
veyed to the United States, the United States took the lan 
fettered with a trust. When the United States reconveye 
to the city, they, of necessity, conveyed in trust. The fact 
that the deed said that it conveyed to the city “ for its own 
use ” does not alter the case. If a trustee, in fraud of a e 
dared trust, conveys to another for the use of that ot er, 
that other holds not for his own use but for the cestui qu 
trust. Therefore, we set up and claim a right un ei
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act of Congress. No right arose to us but for that act. 
When the act reconveyed the property to the city there was 
an abandonment, a breach of the trust or condition on which 
the property had been conveyed. The grantors or their 
heir, the present complainant, took it. There is, therefore, 
a Federal question, and that question has been decided 
against us.

2. That question was decided wrongly, as our remarks just 
made show.

Whether the new act changes the old twenty-fifth section 
or not the judgment below must be reversed, and the case 
remanded.

3. But, however our second point may be — that is to 
say, whether the Federal question was decided wrongly or 
rightly, and conceding that it was decided rightly—then 
although in consequence of the closing sentence of the old 
twenty-fifth section,  no question of law merely local could 
formerly be considered here, yet that closing part being now 
left oft’, the restriction on this court to consider this class of 
questionsis removed; and it being once shown that there 
is a Federal question in the case to give this court jurisdic-
tion, the court must re-examine, affirm, or reverse the de-
cision of the State court on these local questions as well as 
on the Federal question. This, doubtless, was what was 
meant by Mr. Justice Swayne in Stewart v. Kahn, where, 
distinguishing between changes merely verbal throughout 
the section and the great omission at its close, that learned 
justice says :f

*

“The section is to a great extent a transcript of the twenty-
fifth section of the prior act. There are several alterations 
which are not material, but at the close of the second section 
there is a substantial omission.”

[The learned counsel on an assumption of the correctness 
this position, then went on to argue that the decision of 

t e court below on the pleas of the statute of limitations, 
®c., was erroneous.] 
---—__ _________

* Supra, p. 593. f 11 Wallace, 502.
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Messrs. W. T. Otto, B. M. Fstes, J. M. Carlisle, and J. D. 
McPherson, contra:

1. There is no Federal question, and consequently no jurisdiction 
in this court to pass on anything. If there was a trust in the 
case, it was made not by the act of Congress, but by the 
deed of the grantors. No title, right, or privilege was spe-
cially set up or claimed by the complainant under the act, 
and the act is mentioned in his bill only as an item in the 
history of things, indicating the time when his right, if he 
had one, arose. The decree that the complainant took no 
benefit under the act does not bring the ease within the 
twenty-fifth section, because it is not stated that the com-
plainant ever claimed any title under it, and the language 
does not necessarily imply that he did. The language of the 
court means simply that the city took title under the act of 
Congress for its own use, and not in trust for any one else.

2. If there was a Federal question, the question was rightly de-
cided. It was rightly decided for many reasons. One is 
enough, and that is that there was no breach of condition or 
trust, but on the contrary performance or execution. If 
there was any condition or trust, it was that the property 
should be conveyed to the United States for the purpose of 
a naval depot. It was so conveyed. The condition—if there 
was a condition—was performed; the trust—if there was a 
trust—was executed when the United States established 
the navy yard upon the land in question. Mead v. Ballard, 
is in point. There a grant was made “upon the expiess 
understanding and condition ” that an institution should be 
permanently located upon the granted premises, and that 
on failure of such location within a year from the date o 
the deed, and on repayment of the purchase-money with 
out interest, the premises should revert to, and become the 
property of, the owners. The building was erected within 
the time named. It was afterwards burned, and the tius 
tees then erected other buildings upon some contiguous 
property. This court held that the condition was peifoime

* 7 Wallace, 290.
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when the trustees passed a resolution locating the building 
on the premises, with the intent that they should be the per-
manent place of business of the corporation, and that it did 
not operate as a covenant to build and rebuild, or keep the 
building on the land for an indefinite time.

3. If it was not rightly decided the matter is unimportant. 
The record shows that there were other questions, exclu-
sively of State cognizance, sufficient to dispose of the case. 
The demurrer having been to the whole bill, and being sus-
tained, disposed of the case. The defendants pleaded the 
statute of limitations, and the case being heard on the merits, 
the court decided that the defendants had a good title under 
it. This disposed of the whole case. The writ of error 
should, therefore, be dismissed.*

The position taken by opposing counsel as to the effect of 
the re-enactment of Feb. 5th, 1867, is radical in the extreme. 
It would subvert every principle which has ever governed 
this court in reference to the adjudications by State courts 
on State law. What is quoted from Stewart v. Kahn was 
said extra-judicially. Besides, there may be. “ a substantial 
omission ” in the new act, and many such omissions, and 
yet no such far-reaching effect as is here claimed for them 
follow; an effect, so far as concerns State jurisprudence, 
which is revolutionary. Curia  ad vi sari  vul t .

As appeared by the final judgment given in the case, the 
court, upon advisement, was of the opinion,

1st. That there was a Federal question involved.
2d. That it was decided rightly.
Accordingly the case, when thus under advisement, pre-

sented the exact conditions referred to, supra, p. 596, and 
un ei which it would become necessary carefully to con-
sider the effect of the act of Feb. 5th, 1867. It became 
ecessaiy, therefore, to pass upon the third point above dis- 

se y counsel; discussed, however, not so fully as the 
nmary points of their case, nor otherwise than as points

* Gibson v. Chouteau, 8 Wallace, 314.
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which might arise. The court accordingly now, March 10th, 
1873, ordered the case to be reargued on the following 
propositions:

“ 1. Does the second section of the act of February 5th, 1867, 
repeal all or any part of the twenty-fifth section of the act of 
1789, commonly called the Judiciary Act?

“ 2. Is it the true intent and meaning of the act of 1867, above 
referred to, that when this court has jurisdiction of a case, by 
reason of any of the questions therein mentioned, it shall pro-
ceed to decide all the questions presented by the record which 
are necessary to a final judgment or decree?

“If this question be answered affirmatively, does the Consti-
tution of the United States authorize Congress to confer such a 
jurisdiction on this court?”

And it invited argument, oral or by brief, from any coun-
sel interested in cases where these questions were important.

The case was now, April 2d and 3d, 1873, reargued by the 
same counsel for the plaintiff in error as before; Mr. P. Phillips, 
in addition, as ¿tmicus curiae, expressing his views orally, and 
the late Mr. B. R. Curtis, in the same character, having submitted 
some observations in print.*

I. The old twenty-fifth section is repealed.
The two laws differ in the following particulars:
1. In defining the cases over which the appellate power 

shall extend.
2. In the regulations each prescribes for the exercise o 

this appellate power.
The later statute was manifestly intended to cover an 

provide for the subject-matter of the earlier law, and to 
qualify the provisions of the earlier law not only by omis 
sion, but by addition and alteration. In such a case t e 
later repeals the earlier act by necessary implication.

* There were also at the time before the court briefs in other cases, w tire 
the questions about the effect of the new act were discussed. In the rep 
now made of what was said at the bar the points made by the counse 
rately are, of course, presented only as a whole; no attempt being ma 
assign to each what he chiefly or alone may have pressed.
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IL If the act of 1789 be repealed, does the act of 1867 author-
ize the Supreme Court of the United States to review all questions 
in the record, or is the jurisdiction confined to the Federal questions?

1. The language of the act declares that the “judgment 
or decree may be re-examined, and reversed or affirmed, in 
the Supreme Court of the United States, upon a writ of 
error (and in proper cases upon an appeal), in the same manner 
and under the same regulations as if it had been passed in a 
court of the United States.” And the “writ shall have the 
same effect as if the judgment or decree” had so passed.

2. In order rightly to ascertain the force of this provision, 
we must not lose sight of the matter omitted. The restric-
tion expressly interposed in the former act was placed there 
because it was considered that without such express language 
no restriction could be implied from the previous clause of 
the enactment. Hence, in the former act the prohibition 
was inserted in positive terms. Now, in the revising act, it 
is omitted, and the conclusion is that the restriction no 
longer exists.

As early as the case of Durousseau v. The United States,*  
Marshall, C. J., used this language :

‘ Had the judicial act created the Supreme Court, without 
defining or limiting its jurisdiction, it must have been consid-
ered as possessing all the jurisdiction which the Constitution 
assigned to it. . . . And in omitting to exercise the right of ex-
cepting from its constitutional powers, would have necessarily 
left those powers undiminished. The appellate powers of this 
court are not given by the judicial act; they are given by the 
Constitution. But they are limited and regulated by the judi-
cial act.”

It is evident that Marshall, C. J., had reference to the ex-
press limitation contained in the last clause of the twenty- 

fth section of the act of 1789. For in Osborn v. The Bank,"\ 
e gives the opinion of the court, that under the Constitu-

tion extending the “judicial power to all case s in law and 
■—— -_____________ ;

* 6 Cranch, 314; and see Gelston v. Hoyt, 3 Wheaton, 326.
t 9 Id. 820.
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equity arising under this Constitution, the laws of the United 
States, and treaties made or which shall be made under their 
authority, that the judicial department receives jurisdiction 
to the full extent of the Constitution, laws, &c.”

3. When a party asserts his right before a court in the 
forms prescribed by law, it then becomes a “ case” to which 
this judicial power extends.

This includes the right of both parties to the litigation; 
and the case may be said to “ arise,” whenever its correct 
decision depends upon the construction of said Constitution, 
laws or treaties.

If the Constitution had intended to limit the jurisdiction, 
as is done by the twenty-fifth section, the appropriate lan-
guage for this purpose has not been used. The power is 
not extended merely to “ questions,” but to “cases.”

The limitation of the twenty-fifth section being virtually 
repealed by its omission in the act of 1867, denotes clearly 
the intention of Congress that when a Federal question 
exists, the full constitutional power should be exercised, and 
that the court should decide the “case,” and this necessarily 
includes all questions presented by it.

4. The phraseology of the acts supports our views. It 
is not that the judgment or decree may be examined, but 
re-examined. There can be no re-examination of a matter 
that has not been theretofore examined; and this right to 
re-examine, that is to examine over again the judgment or 
decree, would have involved as full and complete an exami-
nation as had before been given, if it were not that this 
re-examination was confined and made partial by the limita 
tion imposed.

The conclusion is, that Congress, by allowing to this cour 
this power, had in contemplation that it should dispose o 
the whole case.

5. Again. The writ cannot have the same effect as i t e 
judgment or decree had been rendered or passed in a cour 
of the United States, unless all the errors were passed upon, 
and as there is no longer any prohibition of errors that may 
be assigned or regarded, but the express prohibition er
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tofore existing is annulled, it follows that this statute must 
have effect according to its language, and it must be con-
sidered that the legislature, in removing the express quali-
fication, leaving the antecedent unqualified, intended to com-
mit it to its literal interpretation.

6. In addition. The act of 1867 authorizes this court in its 
discretion “to proceed to final decision and award execution, 
or remand the same (¿. e., the cause) to an inferior court.” 
The highest court of the State is thus treated as an “ inferior 
court;” and power is given to pass it by entirely, as if the 
judgment had been rendered in a Circuit Court of the United 
States. This tends to show that full and adequate capacity 
was meant to be given to this court to re-examine the whole 
case.

7. Finally. The new statute was passed just after the 
overt acts of opposition had been suppressed by the force of 
Federal arms, but while it was uncertain how far the spirit 
of opposition, though covert, yet remained both alive and 
active. The use, in the new act, of the new word “ immu-
nities,” comes plainly from the fourteenth amendment then 
first before the nation, and it clearly points to the purpose 
of that amendment; an amendment meant to extirpate all 
power of mischief in even that spirit of opposition. The new 
act shows an apprehension that Federal justice would be 
obstructed by local and State animosities and revenges, and 
that Federal questions might really be passed on in State 
courts, but the proof of adjudication artfully suppressed on 
the record. For this reason it was that the new act omits 
the provision in the old twenty-fifth section, “ that no other 
cnor shall be assigned or regarded as ground of reversal 
t an such as appears on the face of the record?  And for a 
indied reason—that is to say, to place the whole jurispru- 
ence of the country under the protection of this great 
e eial tribunal of the nation, and to let all citizens feel 

everywhere and always, as a fixed reality, the fact that

*

e onstitution of the United States and the laws of Con-
gress passed in pursuance thereof, are  the “ supreme law of 
' e an^ for these reasons we say, and that every ques-
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tion passed on by the State courts might be open to recon-
sideration here, was the other part of the clause omitted 
from the new act, that no other error shall be assigned or 
regarded as ground of reversal than such as . . . immediately 
respects the beforementioned questions of validity or construction 
of said Constitution, treaties, statutes, commissions, or authorities 
in dispute.

Contemporaneous acts of Congress enforce this view. 
During and just after the rebellion, Congress, for the politi-
cal causes to which we have referred as supporting our view, 
gave to the Circuit and District Courts of the United States 
jurisdiction over many questions which it had previously 
left to the exclusive control of the State courts.*

[III. The learned counsel then argued that the second 
section of the new act was constitutional.]

Messrs. W. T. Otto, B. M. Estes, J. M. Carlisle, and J. D. 
McPherson, contra:

Conceding, for the argument, that the act of 1867 covers 
the w’hole subject-matter of the old twenty-fifth section upon 
every other point, we insist that the “ subject-matter of 
the last clause of the old section is not covered or affected 
thereby, and that this clause is yet in force. There is 
nothing in the act of 1867 repugnant to this last clause of 
the old section, and the subject-matter thereof is in no wise 
covered by thé new section. It is not only possible, but it 
is easy to reconcile the two and give effect to both.

The title of the act is, “An act to amend an act to esta 
lish the judicial courts of the United States.” The i’lten 
tion of Congress was then to “ amend,” not to “ repeal, an 
at most, the effect of the new act is to strike out all of t 
old section, except the last clause, and to insert the new en 
actment in the stead of the part stricken out.f This con 
struction accords with well-settled rules, and is favoie^ 
the argument that it is not to be supposed that Con0re^

* See these acts referred to, infra, p. 631.—Rep . _ Wal-
f United States v. Palmer, 3 Wheaton, 610; Hadden v. o ec o ,

lace, 107.
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intended, without express language to that effect, to abrogate 
a salutary provision which had been in force and well under-
stood for three-quarters of a century, and which at least was 
supposed to be a part of a judicial system which had the 
Constitution for its chief corner-stone.

In Wood v. United, States*  the law of repeals by implica-
tion is thus rightly stated :

“It is not sufficient to establish that subsequent laws cover 
some or even all of the cases provided for by it, for they may 
be merely affirmative, or cumulative, or auxiliary. But there 
must be a positive repugnancy between the provisions of the 
new law and those of the old, and even then the old law is 
repealed by implication only, pro tanto, to the extent of the 
repugnancy.”

The intention of the act of 1867 was to enlarge somewhat 
the provisions of the old twenty-fifth section, but not to re-
peal it. If this construction is not adopted, the conclusion 
is inevitable, that the main object of Congress in passing 
the second section of the new act was to annul the last 
clause of the old twenty-fifth section, and that it sought to do 
so by a most singular means.
, The repugnancy between the two sections, which oppos-
ing counsel assert, is not real. If the clause with the ex-
ception and the clause without the exception cannot stand 
together, then the clause with the exception, as it stood in 
t e twenty-fifth section of the Judiciary Act, was repugnant 
in itself, and that section was composed of inconsistent and 
irreconcilable provisions. This construction cannot be en-
tertained.

II. Is the intent and meaning of the act of 1867 that the court 
proceed to decide all the questions presented by the record 

w are necessary to a final judgment or decree, when it has once 
$ JW'lS(Icti°n °f a case by reason of any Federal question in it ?

e way in which the act of 1867 was introduced into

Paiffe6 ipTt 362’ and See White v- Johnson, 23 Mississippi, 68; Ellis v. 
MassachufeUsX8’*455 ^b^ 5 I<L 168 5 Bartlet * King’12
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Congress and passed through it,*  confirms the idea that the 
answer to this question must be a negative one. No pur-
pose was avowed to empower or require this court, on a writ 
of error to a State court, to pass upon any question in the 
record which turns upon the common law of a State or the 
interpretation of its constitution or statutes, when neither is 
in conflict with the National authority. It is to be presumed 
that no such purpose existed. The intent to vest a general 
revisory power, which, since the adoption of the Constitu-
tion, has never been exerted over the State tribunals, should 
be expressed in clear and unmistakable terms.

It is not expressly given by the second section. The pro-
vision in each section touching the “ effect” of the writ of 
error and the omission of the last clause of the old section, 
coupled with the assumed fact that it either limited some 
power conferred by that provision, or prescribed the mode 
of exercising it, are the only grounds upon which the en-
larged jurisdiction has been asserted. That provision ob-
viously relates only to the mode of removing the record to 
this court, and to the regulations by which that object is 
accomplished. The clause, if divisible, declares: First, that 
no other error shall be assigned, or regarded as a ground of 
reversal, than such as appears on the face of the record. 
Second, that the error, when assigned, shall immediately 
respect the questions mentioned in the section.

The word “ suit” occurs both in the old and in the new 
section. The word means the prosecution of some demand 
in a court of justice, and applies to a judicial proceeding, 
either at law or in equity, in which a party pursues a remedy 
which the law affords him.f The omission in the act of 
1867, of the words “ of law or equity,” is entirely unimpor-
tant. An appeal is the only mode by which a cause of an 
equitable nature or in admiralty can be brought from an in 
ferior court of the United States for revision, and it exten s 
to matters of fact as well as of law; while a “final ju g 
ment or decree in any suit ” in a State court can only

* See this matter stated, supra, p. 594.—Rep. 
f Weston v. The City Council of Charleston, 2 Peters, 449.
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“re-examined” here on a writ of error. That writ is of 
common-law origin, and “lies only for matters of law aris-
ing upon the face of the proceeding.”* The re-examination 
on the return of the writ would, therefore, necessarily, and 
without any limiting words, be confined to such matters.

Congress, by the twenty-fifth section, gave a legislative 
interpretation to the only clauses of the Constitution which 
can be construed to give this court control over the action 
of the State courts. The concluding words were inserted 
to define that control, not to restrain it within narrower 
limits than the Constitution had imposed; and this was 
done to relieve the subject from all controversy, and to allay 
apprehensions which then widely prevailed as to the judicial 
branch of the government.

The judiciary clause was adopted by the Convention at 
Philadelphia with apparent unanimity and without prolonged 
discussion. It, with other leading features of the Constitu-
tion, was vehemently assailed before the public, and in the 
State conventions, by many of the conspicuous statesmen of 
that day.

George Mason wrote that “the judiciary of the United 
States is so constructed and extended as to absorb and de-
stroy the judiciaries of the several States.”! In thè Vir-
ginia convention he said that he was “greatly mistaken if 
there be any limitation whatever with respect to the nature 
or jurisdiction of these (Federal) courts.”| Indeed, the his-
torical fact is familiar that the enemies of the Constitution 
maintained that it established a consolidated government, 
au that the judiciary of the States would be overruled and 
a sorbed. Jay, the Pinckneys, Hamilton, Marshall, Madi-
son, and other friends of the Constitution answered the objec- 

oü 8 and insisted that, by no just rule of construction could 
fc/t eXLraOrdinar^ dangerous powers be justly ascribed 
of th q  °ne °f theSe great meu intimated that the action 

e tate courts could be revised by the judiciary depart- 
en ’ except on questions purely Federal.

t 3 IdÎl °ne S Commentaries»407- t Elliott Debates, 475.

VOL. xx.
89
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That masterpiece of legislation which we call the “Judi-
ciary Act” originated in the Senate. It was reported by a 
committee, one of whom became Chief Justice of the United 
States,*  and another a justice of this court, f Five of them 
had been deputies to the Convention which framed the Con-
stitution. | As the Senate then sat with closed doors we 
have no record of its debates; but, in the House of Repre-
sentatives, no member maintained that the judicial power 
of the United States, when exerted over the consummated 
proceedings of a State court, extended beyond the deter-
mination of the Federal questions involved.

The authors of the Judiciary Act and the Congress which 
passed it belonged to that party which held that the Federal 
authority, exerted to the fullest limits consistent with the 
Constitution, was indispensable to the peace and unity of 
the country, and doubtless they all meant to extend it as far 
as, constitutionally, they could. The twenty-fifth section 
was at one time denounced as unconstitutional by one class 
of statesmen and by courts, and attempts have been made 
by State laws to defeat its operation. The jurisdiction under 
it, however, has been so wisely and beneficently exercised, 
and has done so much to perpetuate, in its vigor and purity, 
the Constitution of the country, that it has finally com-
manded general acquiescence. No serious effort has been 
made in Congress to alter its essential provisions or impair 
their efficacy, nor, unless such be the effect ot the act of 
1867, to give them a broader scope. It may be justly re-
garded as an extemporaneous and authoritative exposition 
of the limits of the Federal power in its bearing on the leg-
islative and judicial action of the States. Marshall, C. J«> 
in Cohens v. Virginia,§ remarks: * * * §

* Oliver Ellsworth. t William Paterson.
$ Oliver Ellsworth, William Paterson, Caleb Strong, Kichard Basse 

William Few, who with William Maclay, Kichard Henry Lee, an a
Wingate, were the Senate committee, appointed, April 8th, 1789, to 
in a bill to organize the judiciary of the United States, were mem ers 
Convention which framed the Constitution, although the names o 
Strong nor Ellsworth appear among those of the signers of it.

§ 6 Wheaton, 264.
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“Congress seems to have intended to give its own construc-
tion of this part of the Constitution in the twenty-fifth section 
of the Judiciary Act, and we perceive no reason to depart from 
that construction.”

The clause should then be held as declaratory of a rule of 
the common law as well as of a constitutional provision. 
From its absence from the second section no intention of 
Congress to extend the jurisdiction beyond its ancient limits 
can be inferred.

If the decision of the Federal question by the highest 
State court is correct, the judgment is affirmed. It is difficult 
to perceive why action should be taken here on any other 
matter in controversy which has no direct necessary bearing 
upon this material and controlling question. It will never 
be required in disposing of a suit, unless the court should 
assume to act upon the questions which turn exclusively 
upon the common law of a State or the interpretation of its 
constitution and laws.

This court has habitually accepted “ as a rule of decision ” 
the adjudications of the State courts on such questions in all 
cases arising within the respective States. It has held that 
“a fixed and received construction” of the statutes of a 
State in its own courts makes a part of the statutes. It 
adopts the .local law of real property as ascertained by the 
decisions of the State courts, whether those decisions are 
grounded on the construction of the statutes or on the un-
written law of the State. When those courts revoke their 
former decisions, it follows the latest settled adjudications. 
This doctrine has been maintained in an unbroken series of 
decisions, commencing with McKern v. De Lancey’s Lessee.*  
It is not to be presumed that Congress, with a full knowl-
edge of the history and traditions of the court, intended to 
confer jurisdiction over the State tribunals upon any ques-
tion where their decisions had been theretofore regarded as 
conclusive—a jurisdiction demanded by no public necessity, 
and productive of no good results.

* 5 Cranch, 22.
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1. As to the necessity for such extended jurisdiction. It 
is true that an inferior court of the United States, having 
exclusive original cognizance of suits by reason of their 
subject-matter, is fully authorized to pass upon any question 
arising in their progress, or involved in their adjudication; 
although such question may not depend upon a principle of 
Federal jurisprudence. Otherwise, the rights asserted could 
not be judicially enforced, as the injured party can resort to 
no other power. Osborn v. The Bank of the United States, 
cited on the other side, maintains substantially this doctrine. 
It does not refer to the limits of the revisory power of this 
court or to the effect of the last clause of the twenty-fifth 
section. That power extends, with such exceptions and 
under such regulations as Congress may provide, to judg-
ments and decrees rendered by any Federal tribunal in suits 
which are brought therein, or which, pursuant to the legis-
lation of Congress, are removed thereto, and may correct 
all errors in matter of law, and sometimes of fact. But the 
relations which the State courts sustain to this court áre not 
those of an inferior court of the United States. Congress 
cannot impose duties upon them, nor invest them with judi-
cial power. They were created by the several States to in-
terpret and give effect to their respective constitutions and 
laws, and to administer justice according to law. Nothing 
in their history, in the character of their jurisprudence, or 
in the condition of the country—and these may be consid-
ered in construing the act of 1867—shows the least neces-
sity for empowering this court to supervise the exercise o 
their jurisdiction over so much of the matter in controversy, 
as must be determined by the State law, simply on the 
ground that the record presents a question decided adversely 
to the party, who claims a right derived from, or protecte 
by, the Constitution and laws, or a treaty of the Unite 
States. Human ingenuity may be challenged to oiler a 
reason why “the judgment or decree” of the State cour 
should be reversed here upon a point having no relation o, 
or connection with, the question, in the absence of w
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this court would, confessedly have no jurisdiction whatever 
of the suit.

2. As to the results. The effects and consequences of the 
interpretation of the act for which the plaintiff in error asks, 
present a legitimate subject of inquiry. However wisely and 
justly the jurisdiction which he claims for this court might 
be exercised, its inevitable tendency would be to impair that 
control over their domestic concerns, which the States and 
their tribunals have hitherto possessed. The other results 
are too obvious to require to be presented.

The second section of the act of 1867 presents with the 
utmost clearness and precision every question which in the 
progress of a cause in the State courts can be decided ad-
versely to the National authority. It was to vindicate that 
authority, which is, by universal acknowledgment, supreme 
within the limits of the Constitution, and to secure uni-
formity in the interpretation of that instrument, and of the 
laws and treaties of the United States, that Congress pro-
vided a resort to this, from a State court. Any broader in-
terpretation of the section would do violence to its-reason, 
spirit, and intention.

The answer to the second proposition should, therefore, 
be in the negative.

[III. The learned counsel then argued that the Constitu-
tion did not authorize Congress to confer on this court such 
a jurisdiction as was claimed for it by the opposing side.]

On the 22d of June, 1874 (some time after all this argu-
ment was concluded), Congress passed its great act of that 
date, embracing “ the statutes of the United States, general 
and permanent in their nature, in force, on the 1st of De-
cember, 1873, as revised and consolidated by commissioners 
appointed under an act of Congress;” the act commonly 
known as that making the “ Revised Statutes of the United 
States.” In these Revised Statutes, the act of Feb. 5th, 1867, 
makes section 709, but the concluding clause of the act of 

eptember 24th, 1789, “ but no other errors,” &c., makes 
no part of the Revised Statutes.
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Mr. Justice MILLER (now, January 11th, 1875) delivered 
the opinion of the court.

In the year 1867 Congress passed an act, approved Feb-
ruary 5th, entitled an act to amend “ An act to establish the 
judicial courts of the United States, approved September 
the 24th, 1789.”* This act consisted of two sections, the 
first of which conferred upon the Federal courts and upon 
the judges of those courts additional power in regard to 
writs of habeas corpus, and regulated appeals and other pro-
ceedings in that class of cases. The second section was a 
reproduction, with some changes, of the twenty-fifth section 
of the act of 1789, to which, by its title, the act of 1867 was 
an amendment, and it related to the appellate jurisdiction 
of this court over judgments and decrees of State courts.

The difference between the twenty-fifth section of the act 
of 1789 and the second section of the act of 1867 did not 
attract much attention, if any, for some time after the pas-
sage of the latter. Occasional allusions to its eftect upon 
the principles long established by this court under the for-
mer began at length to make their appearance in the briefs 
and oral arguments of counsel, but were not found to be so 
important as to require any decision of this court on the 
subject.

But in several cases argued within the last two or three 
years the proposition has been urged upon the couit that 
the latter act worked a total repeal of the twenty-fifth section 
of the former, and introduced a rule for the action of this 
court in the class of cases to which they both referred, o 
such extended operation and so variant from that which a 
governed it heretofore that the subject received the serious 
consideration of the court. It will at once be peiceivedt at 
the question raised was entitled to the most careful exami 
nation and to all the wisdom and learning, and the exercise 
of the best judgment which the court could bring to ear 
upon its solution, when it is fairly stated. „

The proposition is that by a fair construction oft e ac

* 14 Stat, at Large, 385.
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1867 this court must, when it obtains jurisdiction of a case 
decided in a State court, by reason of one of the questions 
stated in the act, proceed to decide every other question 
which the case presents which may be found necessary to a 
final judgment on the whole merits. To this has been added 
the further suggestion that in determining whether the ques-
tion on which the jurisdiction of this court depends, has been 
raised in any given case, we are not limited to the record 
which comes to us from the State court—the record proper 
of the case as understood at common law—but we may re-
sort to any such method of ascertaining what was really 
done in the State court as this court may think proper, even 
to ex parte affidavits.

When the case standing at the head of this opinion came 
on to be argued, it was insisted by counsel for defendants 
in error that none of the questions were involved in the case 
necessary to give jurisdiction to this court, either under the 
act of 1789 or of 1867, and that if they were, there were 
other questions exclusively of State court cognizance which 
were sufficient to dispose of the case, and that, therefore, 
the writ of error should be dismissed.

Counsel for plaintiffs in error, on the other hand, argued 
that not only was there a question in the case decided against 
them which authorized the writ of error from this court 
under either act, but that this court having for this reason 
obtained jurisdiction of the case, should re-examine all the 
questions found in the record, though some of them might 
be questions of general common law or equity, or raised by 
tate statutes, unaffected by any principle of Federal law, 

constitutional or otherwise.
When, after argument, the court came to consider the 

case in consultation, it was found that it could not be dis-
posed of without ignoring or deciding some of these propo- 
81 ions, and it became apparent that the time had arrived 

eu C0U1^ musb decide upon the effect of the act of 
on the jurisdiction of this court as it had been supposed 

1789° by the twenty-fifth section of the act of
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That we might have all the aid which could be had from 
discussion of counsel, the court ordered a reargument of the 
case on three distinct questions which it propounded, and 
invited argument, both oral and written, from any counsel 
interested in them. This reargument was had, and the 
court was fortunate in obtaining the assistance of very emi-
nent and very able jurists. The importance of the proposi-
tion under discussion justified us in delaying a decision until 
the present term, giving the judges the benefit of ample 
time for its most mature examination.

With all the aid we have had from counsel, and with the 
fullest consideration we have been able to give the subject, 
we are free to confess that its difficulties are many and em-
barrassing, and in the results we are about to announce we 
have not been able to arrive at entire harmony of opinion.

The questions propounded by the court for discussion by 
counsel were these:

1. Does the second section of the act of February 5th, 
1867, repeal all or any part of the twenty-fifth section of the 
act of 1789, commonly called the Judiciary Act?

2. Is it the true intent and meaning of the act of 1867, 
above referred to, that when this court has jurisdiction of a 
case, by reason of any of the questions therein mentioned, 
it shall proceed to decide all the questions presented by the 
record which are necessary to a final judgment or decree.

3. If this question be answered affirmatively, does the 
Constitution of the United States authorize Congress to con-
fer such a jurisdiction on this court?

1. The act of 1867 has no repealing clause nor any express 
words of repeal. If there is any repeal, therefore, it is one 
of implication. The differences between the two sections 
are of two classes, namely, the change or substitution o 
few words or phrases in the latter for those used in the or 
mer, with very slight, if any, change of meaning, an 
omission in the latter of two important provisions fouii 
the former. It will be perceived by this statemen ia 
there is no repeal by positive new enactments inconsis
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iu terms with the old law. It is the words that are wholly 
omitted in the new statute which constitute the important 
feature in the questions thus propounded for discussion.

A careful comparison of these two sections (set forth in 
parallel columns, supra, pp. 592, 593.—Rep .) can leave no 
doubt that it was the intention of Congress, by the latter stat-
ute, to revise the entire matter to which they both had refer-
ence, to make such changes in the law as it stood as they 
thought best, and to substitute their will in that regard en-
tirely for the old law upon the subject. We are of opinion 
that it was their intention to make a new law so far as the 
present law differed from the former, and that the new law 
embracing all that was intended to be preserved of the old, 
omitting what was not so intended, became complete in 
itself and repealed all other law on the subject embraced 
within it. The authorities on this subject are clear and uni-
form.*

The result of this reasoning is that the twenty-fifth section 
of the act of 1789 is technically repealed, and that the second 
section of the act of 1867 has taken its place. What of the 
statute of 1789 is embraced in that of 1867 is of course the 
law now and has been ever since it was first made so. What 
is changed or modified is the law as thus changed or modi-
fied. That which is omitted ceased to have any effect from 
the day that the substituted statute was approved.

This view is strongly supported by the consideration that 
the revision of the laws of Congress passed at the last ses-
sion, based upon the idea that no change in the existing 
aw should be made, has incorporated with the Revised Stat-

utes nothing but the second section of the act of 1867.
hatever might have been our abstract views of the effect 

o the act of 1867, we are, as to all the future cases, bound 
y the law as found in the Revised Statutes by the express 
anguage of Congress on that subject; and it would be labor 
°st to consider any other view of the question.

Ba*rtU lteVtateS Tynen’ 11 Wallace, 88; Henderson Tobacco, Ib. 652; 

oß Massachusetts, 537; Cincinnati v. Oody, 10 Pickering,36 > Sedgwick on Statutes, 126.
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2. .The affirmative of the second question propounded 
above is founded upon the effect of the omission or repeal 
of the last sentence of the twenty-fifth section of the act of 
1789. That clause in express terms limited the power of 
the Supreme Court in reversing the judgment of a State 
court, to errors apparent on the face of the record and which 
respected questions, that for the sake of brevity, though not 
with strict verbal accuracy, we shall call Federal questions, 
namely, those in regard to the validity or construction of the 
Constitution, treaties, statutes, commissions, or authority of 
the Federal government.

The argument may be thus stated: 1. That the Constitu-
tion declares that the judicial power of the United States 
shall extend to cases of a character which includes the ques-
tions described in the section, and that by the word case, is 
to be understood all of the case in which such a question 
arises. 2. That by the fair construction of the act of 1789 
in regard to removing those cases to this court, the power 
and the duty of re-examining the whole case would have 
been devolved on the court, but for the restriction of the 
clause omitted iii the act of 1867; and that the’same lan-
guage is used in the latter act regulating the removal, but 
omitting the restrictive clause. And, 3. That by re-enacting 
the statute in the same terms as to the removal of cases from 
the State courts, without the restrictive clause, Congress is 
to be understood as conferring the power which that clause 
prohibited.

We will consider the last proposition first.
What were the precise motives which induced the omis-

sion of this clause it is impossible to ascertain with any de-
gree of satisfaction. In a legislative body like Congress, it 
is reasonable to suppose that among those who considers 
this matter at all, there were varying reasons for consenting 
to the change. No doubt there were those who, believing 
that the Constitution gave no right to the Federal judiciaiy 
to go beyond the line marked by the omitted clause, t oug 
its presence or absence immaterial; and in a revision o 
statute it was wise to leave it out, because its piesence im
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plied that such a power was within the competency of Con-
gress to bestow. There were also, no doubt, those who be-
lieved that the section standing without that clause did not 
confer the power which it prohibited, and that it was, there-
fore, better omitted. It may also have been within the 
thought of a few that all that is now claimed would follow 
the repeal of the clause. But if Congress, or the framers 
of the bill, had a clear purpose to enact affirmatively that 
the court should consider the class of errors which that clause 
forbid, nothing hindered that they should say so in positive 
terms; and in reversing the policy of the government from 
its foundation in one of the most important subjects on 
which that body could act, it is reasonably to be expected 
that Congress would use plain, unmistakable language in 
giving expression to such intention.

There is, therefore, no sufficient reason for holding that 
Congress, by repealing or omitting this restrictive clause, 
intended to enact affirmatively the thing which that clause 
had prohibited.

We are thus brought to the examination of the section as 
it was passed by the Congress of 1867, and as it now stands, 
as part of the revised statutes of the United States.

Before we proceed to any criticism of the language of the 
section, it may be as well to revert for a moment to the con-
stitutional provisions which are supposed to, and which do, 
ear upon the subject. The second section of the third ar-

ticle, already adverted to, declares that “the judicial power 
s all extend to all cases in law and equity arising under this 

(institution, the laws of the United States, and treaties 
w 8Ball be made, under their authority.” 

aiving for the present the question whether the power 
us conferred extends to all questions, in all cases, where 

on y one of the questions involved arises under the Consti- 
ution or laws of the United States, we find that this judicial 

powei is by the Constitution vested in one Supreme Court
1 in such inferior courts as Congress may establish. Of 
cse comtsthe Constitution defines the jurisdiction of none 

c upreme Court. Of that court it is said, after giving
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it a very limited original jurisdiction, that “in all other cases 
before mentioned, the Supreme Court shall have appellate 
jurisdiction both as to law and fact, with such exceptions 
and under such regulations as the Congress may prescribe.” 

This latter clause has been the subject of construction in 
this court many times, and the uniform and established doc-
trine is, that Congress having by the act of 1789 defined 
and regulated this jurisdiction in certain classes of cases, this 
affirmative expression of the will of that body is to be taken 
as excepting all other cases to which the judicial power of 
the United States extends, than those enumerated.*

It is also to be remembered that the exercise of judicial 
power over cases arising under the Constitution, laws, and 
treaties of the United States, may be original as well as ap-
pellate, and may be conferred by Congress on other courts 
than the Supreme Court, as it has done in several classes of 
cases which will be hereafter referred to. We are under no 
necessity, then, of supposing that Congress, in the section 
we are considering, intended to confer on the Supreme Court 
the whole power which, by the Constitution, it was compe-
tent for Congress to confer in the class of cases embraced in 
that section.

Omitting for the moment that part of the section which 
characterizes the questions necessary to the jurisdiction con-
ferred, the enactment is, that a final judgment or decree in 
any suit in the highest court of a State in which a decision 
in the suit can be had (when one of these questions is de-
cided), may be re-examined, and reversed or affirmed, in the 
Supreme Court of the United States, upon a writ of error ... 
in the same manner, and under the same regulations, an 
the writ shall have the same effect as if the judgment or de 
cree complained of had been passed or rendered in a court 
of the United States. .

It is strenuously maintained that as the office of a wut o 
error at the common law, and as it is used in relation to t

* Wiscart®. Dauchy, 3 Dallas, 321; Durousseau ®. United States, 6 Oranch, 

307; The Lucy, 8 Wallace, 307; Ex parte McCardle, 6 Id. 3d8; b. U. 

506.
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inferior courts of the United States when issued from this 
court, is to remove the whole case to this court for revision 
upon its merits, or at least upon all the errors found in the 
record of the case so removed, and as this statute enacts that 
these cases shall be re-examined in the same manner, and 
under the same regulations, and the writ shall have the same 
effect as in those cases, therefore all the errors found in a 
record so removed from a State court must be reviewed so 
far as they are essential to a correct final judgment on the 
whole case.

The proposition as thus stated has great force, and is en-
titled to our most careful consideration. If the invariable 
effect of a writ of error to a Circuit Court of the United 
States is to require of this court to examine and pass upon 
all the errors of the inferior court, and if re-examination of 
the judgment of the court in the same manner and under 
the same regulations, means that in the re-examination 
everything is to be considered which could be considered in 
ence to the Circuit Court, and nothing else, then the infer- 
a writ which is drawn from these premises would seem to be 
correct.

But let us consider this.
There are two principal methods known to English juris-

prudence, and to the jurisprudence of the Federal courts, by 
which cases may be removed from an inferior to an appellate 
court for review. These are the writ of error and the appeal. 
There may be, and there are, other exceptional modes, such 
as the writ of certiorari at common law, and a certificate of 
division of opinion under the acts of Congress. The appeal, 
which is the only mode by which a decree in chancery or in 
admiralty can be brought from an inferior Federal court to 

is court, does bring up the whole case for re-examination 
on all the merits, whether of law or fact, and for considera-
ron on these, as though no decree had ever been rendered.

le writ of error is used to bring up for review all other 
oases, and when thus brought here the cases are not open for 
re examination on their whole merits, but every controverted 
gestión of fact is excluded from consideration, and only 
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such errors as this court can see that the inferior court com-
mitted, and not all of these, can be the subject of this court’s 
corrective power.

Now, one of the first things apparent on the face of this 
statute is that decrees in chancery, and in admiralty also, if 
a State court shall entertain jurisdiction of a case essentially 
of admiralty cognizance, are to be removed into this court 
from the State courts by this writ of error as well as judg-
ments at law. And such has been the unquestioned practice 
under the act of 1789 from its passage until now. But this 
writ cannot bring a decree in chancery or admiralty from the 
Circuit Court to this court for review. It has no such effect, 
and we dismiss every day cases brought here by writ of error 
to a Circuit Court, because they can only be brought here by 
appeal, and the writ of error does not extend to them.*

Unless, therefore, we have been wholly wrong for eighty 
years, under the act of 1789, and unless wTe are prepared to 
exclude chancery cases decided in the State courts from the 
effect of this writ, it cannot, literally, have the same effect 
as in cases from a court of the United States; and if we 
could hold that the writ would have the same effect in re-
moving the case, which is probably all that is meant, still 
the case when removed cannot literally be examined in the 
same manner, if by manner is meant the principle on which 
the judgment of the court must rest. For chancery cases, 
when brought here from the Circuit Courts, are brought for 
a trial de novo on all the evidence and pleadings in the case.

It is, therefore, too obvious to need comment, that this 
statute was designed to bring equity suits to this court fiom 
the State courts by writ of error, as well as law cases, an 
that it was not intended that they should be re-examine in 
the same manner as if brought here from a court o t 
United States, in the sense of the proposition we are con-
sidering. ,

But passing from this consideration, what has een 
manner in which this court re-examines the judgments

* The San Pedro,. 2 Wheaton, 132; McCollum«. Eager, 2 Howard, 61, 
Minor v. Tillotson, lb. 392; Benton v. Lapier, 22 Id. 118.
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the Circuit Courts on writs of error, as touching the errors 
into which it will look for reversal? For it is this manner 
which is supposed to require an examination of all errors, 
whether of Federal law or otherwise under this statute. It 
requires but slight examination of the reports of the decisions 
or familiarity with the practice of this court, to know that it 
does not examine into or decide all the errors, or matter 
assigned for error, of the most of the cases before them. 
Many of these are found to be immaterial, the case being 
reversed or affirmed on some important point which requires 
of itself a judgment without regard to other matters. There 
are errors also which may be sufficiently manifest of which 
the appellate court has no jurisdiction, as in regard to a mo-
tion for a new trial, or to quash an indictment, or for a con-
tinuance, or amendment of pleadings, or some other matter 
which, however important to the merits of the case, is within 
the exclusive discretion of the inferior court.

Nor does it seem to us that the phrase “ in the same man-
ner and under the same regulations, and the writ shall have 
the same effect” is intended to furnish the rule by which 
the court shall be guided in the considerations which should 
enter into the judgment that it shall render. That the writ 
of error shall have the same effect as if directed to a Circuit 
Court can mean no more than that it shall transfer the case 
to the Supreme Court, and with it the record of the proceed-
ings in the court below. This is the effect of the writ and 
its function and purpose. When the court comes to con-
sider the case it may be limited by the nature of the writ, 
ut what it shall review, and what it shall not, must depend 

upon the jurisdiction of the court in that class of cases as 
fixed by the law governing that jurisdiction.

o the regulations here spoken of are manifestly the rules 
un er which the writ is issued, served, and returned; the 
notice to be given to the adverse party, and time fixed for 
appearance, argument, &c. Another important effect of the 
wn and of the regulations governing it is that when accom-
panied by a proper bond, given and approved within th-e 
prescribed time, it operates as a supersedeas to further pro-
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ceedings in the inferior court. The word manner also much 
more appropriately expresses the general mode of proceed-
ing with the case, after the writ has been allowed, the means 
by which the exigency of the writ is enforced, as by rule on 
the clerk, or mandamus to the court, and the progress of 
the case in the appellate court; as filing the record, docket-
ing the case, time of hearing, order of the argument, and 
such other matters as are merely incident to final decision 
by the court. In short, the whole phrase is one eminently 
appropriate to the expression of the idea that these cases, 
though coming from State instead of Federal tribunals, shall 
be conducted in their progress through the court, in the 
matter of the general course of procedure, by the same rules 
of practice that prevail in cases, brought under writs of error 
to the courts of the United States.

This is a different thing, however, from laying down rules 
of decision, or enacting the fundamental principles on which 
the court must decide this class of cases. It differs widely 
from an attempt to say that the court in coming to a judg-
ment must consider this matter and disregard that. It is 
by no means the language in which a legislative body would 
undertake to establish the principles on which a court of last 
resort must form its judgment.

There is an instance of the use of very similar language 
by Congress in reference to the removal of causes into this 
court for review which has uniformly received the construc-
tion which we now place upon this.

By the Judiciary Act of 1789, there was no appeal, in the 
judicial sense of that word, to this court in any case. De 
crees in suits in equity and admiralty were brought up y 
writ of error only, until the act of 1803; and as this wnt 
could not bring up a case to be tried on its co,ltrove1^ 
questions of fact, the nineteenth section of the act of 
required the inferior courts to make a finding of facts w ic 
should be accepted as true by the appellate court. But y 
the act of March 3d, 1803,*  these cases were to be broug

* 2 Stat, at Large, 244.
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to this court by appeal, and to give this appeal full effect the 
nineteenth section of the act of 1789 was repealed, and upon 
such appeal the court below was directed to send to this 
court all the pleadings, depositions, testimony, and proceed-
ings. In this manner the court obtained that full possession 
and control of the case which the nature of an appeal implies. 
And it is worthy of observation that Congress did not rely 
upon the mere legal operation of the word appeal to effect 
this, but provided in express terms the means necessary to 
insure this object.

But to avoid the necessity of many words as to the mode 
in which the case should be brought to this court and con-
ducted when here, it was enacted “ that such appeals shall 
be subject to the same rules, regulations, and restrictions as 
are prescribed in law in case of writs of error.” Here is 
language quite as strong as that we have had under consid-
eration, and strikingly similar both in its purport and in the 
purpose to be served by it. Yet no one ever supposed that 
when the court came to consider the judgment which it 
should render on such an appeal it was to bo governed by 
the principles applicable to writs of error at common law. 
It was never thought for a moment, notwithstanding the 
use of the word “ restrictions,” that the court was limited 
to questions of law apparent on the record ; but the uniform 
course has been to consider it as a case to be tried de novo 
on all the considerations of law and of fact applicable to it.

here are many decisions of this court showing that these 
Joid® have been held to apply alone to the course of proce- 
uie, to matters of mere practice, and not at all affording a 

rule for decision of the case on its merits in the conference-
room.*

here is, therefore, nothing in the language of the act, as 
ar as we have criticized it, which in express terms defines 

e extent of the re-examination which this court shall give 
to such cases.

ut we have not yet considered the most important part

Wnii v. United States, 6 Howard, 81; Castro v. United States, 3 
aUace> 46 5 Mussina v. Cavazos, 6 Id. 355.

VOL. XX. 40 
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of the statute, namely, that which declares that it is only 
upon the existence of certain questions in the case that this 
court can entertain jurisdiction at all. Nor is the mere ex-
istence of such a question in the case sufficient to give juris-
diction—the question must have been decided in the State 
court. Nor is it sufficient that such a question was raised 
and was decided. It must have been decided in a certain 
way, that is, against the right set up under the Constitution, 
laws, treaties, or authority of the United States. The Fed-
eral question may have been erroneously decided. It may 
be quite apparent to this court that a wrong construction 
has been given to the Federal law, but if the right claimed 
under it by plaintiffin error has been conceded to him, this 
court cannot entertain jurisdiction of the case, so very care-
ful is the statute, both of 1789 and of 1867, to narrow, to 
limit, and define the jurisdiction which this court exercises 
over the judgments of the State courts. Is it consistent 
with this extreme caution to suppose that Congress intended, 
when those cases came here, that this court should not only 
examine those questions, but all others found in the record? 
—questions of common law, of State statutes, of contro-
verted facts, and conflicting evidence. Or is it the more 
reasonable inference that Congress intended that the case 
should be brought here that those questions might be decided 

finally decided by the court established by the Constitu-
tion of the Union, and the court which has always been 
supposed to be not only the most appropriate but the on y 
proper tribunal for their final decision? No such leason 
nor any necessity exists for the decision by this couit o 
other questions in those cases. The jurisdiction has been 
exercised for nearly a century without serious inconvenience 
to the due administration of justice. The State couits are 
the appropriate tribunals, as this court has repeatedly e , 
for the decision of questions arising under their loca aw, 
whether statutory or otherwise. And it is not lightly to 
presumed that Congress acted upon a principle which im-
plies a distrust of their integrity or of their ability to con-
strue those laws correctly.
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Let us look for a moment into the effect of the proposition 
contended for upon the cases as they come up for considera-
tion in the conference-room. If it is found that no such 
question is raised or decided in the court below, then all will 
concede that it must be dismissed for want of jurisdiction. 
But if it is found that the Federal question was raised and 
was decided against the plaintiff in error, then the first duty 
of the court obviously is to determine whether it was cor-
rectly decided by the State court. Let us suppose that we 
find that the court below was right in its decision on that 
question. What, then, are we to do? Was it the intention 
of Congress to say that while you can only bring the case 
here on account of this question, yet when it is here, though 
it may turn out that the plaintiff in error was wrong on that 
question, and the judgment of the court below was right, 
though he has wrongfully dragged the defendant into this 
court by the allegation of an error which did not exist, and 
without which the case could not rightfully be here, he can 
still insist on an inquiry into all the other matters which 
were litigated in the case? This is neither reasonable nor 
just. •

In such case both the nature of the jurisdiction conferred 
and the nature and fitness of things demand that, no error 
being found in the matter which authorized the re-exami-
nation, the judgment of the State court should be affirmed, 
and the case remitted to that court for its further enforce-
ment.

The whole argument we are combating, however, goes 
npon the assumption that when it is found that the record 
shows that one of the questions mentioned has been decided 
against the claim of the plaintiff in error, this court has ju-
risdiction, and that jurisdiction extends to the whole case.

it extends to the whole case then the court must re-
examine the whole case, and if it re-examines it must decide 
t e whole case. It is difficult to escape the logic of the argu-
ment if the first premise be conceded. But it is here the 
error lies. We are of opinion that upon a fair construction 
0 the whole language of the section the jurisdiction con-
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ferrod is limited to the decision of the questions mentioned 
in the statute, and, as a necessary consequence of this, to the 
exercise of such powers as may be necessary to cause the 
judgment in that decision to be respected.

We will now advert to one or two considerations apart 
from the mere language of the statute, which seem to us to 
give additional force to this conclusion.

It has been many times decided by this court, on motions 
to dismiss this class of cases for want of jurisdiction, that if 
it appears from the record that the plaintiff in error raised 
and presented to the court by pleadings, prayer for instruc-
tion, or other appropriate method, one of the questions speci-
fied in the statute, and the court ruled against him, the 
jurisdiction of this court attached, and we must hear the 
case on its merits.*  Heretofore these merits have been held 
to be to determine whether the propositions of law involved 
in the specific Federal question were rightly decided, and 
if not, did the case of plaintiff in error, on the pleadings 
and evidence, come within the principle ruled by this court. 
This has always been held to be the exercise of the jurisdic-
tion and re-examination of the case provided by the statute. 
But if when we once get jurisdiction, everything in the case 
is open to re-examination, it follows that every case tried in 
any State court, from that of a justice of the peace to the 
highest court of the State, may be brought to this court for 
final decision on all the points involved in it.

That this is no exaggeration let us look a moment.
Suppose a party is sued before a justice of the peace foi 

assault and battery. He pleads that he was a deputy mar-
shal of the United States, and in serving a warrant of arrest 
on plaintiff he gently laid his hands on him and used no 
more force than was necessary. He also pleads the genera 
issue. We will suppose that to the special plea some le 
spouse is made which finally leads to a decision against t e 
defendant on that plea. And judgment is rendered agains^

* Rector v. Ashley, 6 Wallace, 142; Bridge Proprietors v. , g’
1 Id. 116; Furman v. Nichol, 8 Id. 44; Armstrong v. Treasurer, 16 e » 
281; Crowell v. Randell, 10 Id. 368.
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him on the general issue also. He never was a deputy mar-
shal. He never had a writ from a United States court; but 
he insists on that plea through all the courts up to this, and 
when he gets here the record shows a Federal question de-
cided against him, and this court must re-examine the whole 
case, though there was not a particle of truth in his plea, 
and it was a mere device to get the case into this court. 
Very many cases are brought here now of that character. 
Also, cases where the moment the Federal question is stated 
by counsel we all know that there is nothing in it. This 
has become such a burden and abuse that we either refuse 
to hear, or hear only one side of many such, and stop the 
argument, and have been compelled to adopt a rule that 
when a motion is made to dismiss it shall only be heard on 
printed argument. If the temptation to do this is so strong 
under the rule of this court for over eighty years to hear 
only the Federal question, what are we to expect when, by 
merely raising oiie of those questions in any case, the party 
who does it can bring it here for decision on all the matters 
of law and fact involved in it. It is to be remembered that 
there is not even a limitation as to the value in controversy 
in writs to the State courts as there is to the Circuit Courts; 
and it follows that there is no conceivable case so insignifi-
cant in amount or unimportant in principle that a perverse 
and obstinate man may not bring it to this court by the aid 
of a sagacious lawyer raising a Federal question in the 
record a point which he may be wholly’ unable to support 
y the facts, or which he may well know will be decided 

against him the moment it is stated. But he obtains his 
object, if this court, when the case is once open to re-exami-
nation on account of that question, must decide all the others 
t at are to be found in the record.

It is impossible to believe that Congress intended this re-
sult, and equally impossible that they did not see that it 
would follow if they intended to open the cases that are 
iought here under this section to re-examination on all the 

points involved in them and necessary to a final judgment 
on the merits.
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The twenty-fifth section of the act of 1789 has been the 
subject of innumerable decisions, some of which are to be 
found in almost every volume of the reports from that year 
down to the present. These form a system of appellate juris-
prudence relating to the exercise of the appellate power of 
this court over the courts of the States. That system has 
been based upon the fundamental principle that this juris-
diction was limited to the correction of errors relating solely 
to Federal law. And though it may be argued with some 
plausibility that the reason of this is to be found in the re-
strictive clause of the act of 1789, which is omitted in the 
act of 1867, yet an examination of the cases will show that 
it rested quite as much on the conviction of this court that 
without that clause and on general principles the jurisdic-
tion extended no further. It requires a very bold reach of 
thought, and a readiness to impute to Congress a radical 
and hazardous change of a policy vital in its essential nature 
to the independence of the State courts, to believe that that 
body contemplated, or intended, what is claimed, by the 
mere omission of a clause in the substituted statute, which 
may well be held to have been superfluous, or nearly so, in 
the old one.

Another consideration, not without weight in seeking 
after the intention of Congress, is found in the fact that 
where that body has clearly shown an intention to bring the 
whole of a case which arises under the constitutional pro-
vision as to its subject-matter under the jurisdiction of a 
Federal court, it has conferred its cognizance on Federa 
courts of original jurisdiction and not on the Supreme Couit.

It is the same clause and the same language which declares 
in the Constitution that the judicial power shall exten o 
cases arising under the Constitution, laws, and treaties o 
the United States and to cases of admiralty and mantime 
jurisdiction. In this same act of 1789 the jurisdiction n*  
admiralty and maritime cases is conferred on the Distnc 
Courts of the United States, and is made exclusive. Con-
gress has in like manner conferred upon the same coui 
elusive original jurisdiction in all cases of bankruptcy.
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Upon the Circuit Court it has conferred jurisdiction with 
exclusive reference to matters of Federal law, without re-
gard to citizenship, either originally or by removal from the 
State courts in cases of conflicting titles to land under grants 
from different States.*  In cases arising under the patent 
laws.f In suits against banking associations organized un-
der the laws of the United States.^ In suits against indi-
viduals on account of acts done under the revenue laws of 
the United States.§ In suits for damages for depriving, un-
der color of State laws, any person of rights, privileges, or 
immunities secured to him by the Constitution or laws of 
the United States. ||

The acts referred 4o, and perhaps others not enumerated, 
show very clearly that when Congress desired a case to be 
tried on all the issues involved in it because one of those 
issues was to be controlled by the Constitution, laws, or 
treaties of the United States, it was their policy to vest its 
cognizance in a court of original jurisdiction, and not in an 
appellate tribunal.

And we think it equally clear that it has been the counter-
part of the same policy to vest in the Supreme Court, as a 
court of appeal from the State courts, a jurisdiction limited 
to the questions of a Federal character which might be in-
volved in such cases.

It is not difficult to discover what the purpose of Congress 
in the passage of this law was. In a vast number of cases 
the rights of the people of the Union, as they are adminis-
tered in the courts of the States, must depend upon the con-
struction which those courts gave to the Constitution, trea-
ties, and laws of the United States. The highest courts of 
the States were sufficiently numerous, even in 1789, to cause 
it to be feared that, with the purest motives, this construc-

* 1 Stat, at Large, 89. f 16 Id. 206, 215. J 13 Id. 116.
J ^ct of March 2d, 1833, 4 Id 632, and act of July 13th, 1866, 14 Id. 176. 

13 May 81st, 1870, 16 Id. 114; and act of April 20th, 1871, 17 Id.
’ 66 a^S° f°r rernovat °f cases of similar character from State courts, act 

arch 3d, 1863, 12 Id. 756; act of April 9th, 1866,14 Id. 46; and act of 
May 31st, 1870, 16 Id. 144.
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tion given in different courts would be various and conflict-
ing. It was desirable, however, that whatever conflict of 
opinion might exist in those courts on other subjects, the 
rights which depended on the Federal laws should be the 
same everywhere, and that their construction should be uni-
form. This could only be done by conferring upon the Su-
preme Court of the United States—the appellate tribunal 
established by the Constitution—the right to decide these 
questions finally and in a manner which would be conclusive 
on all other courts, State or National. This was the first 
purpose of the statute, and it does not require that, in a case 
involving a variety of questions, any other should be decided 
than those described in the act.

Secondly. It was no doubt the purpose of Congress to 
secure to every litigant whose rights depended on any ques-
tion of Federal law that that question should be decided for 
him by the highest Federal tribunal if he desired it, when 
the decisions of the State courts were against him on that 
question. That rights of this character, guaranteed to him 
by the Constitution and laws of the Union, should not be 
left to the exclusive and final control of the State courts.

There may be some plausibility in the argument that these 
rights cannot be protected in all cases unless the Supreme 
Court has final control of the whole case. But the expeii- 
ence of eighty-five years of the administration of the law 
under the opposite theory would seem to be a satisfactory 
answer to the argument. It is not to be presumed that the 
State courts, where the rule is clearly laid down to them on 
the Federal question, and its influence on the case fully seen, 
will disregard or overlook it, and this is all that the rights 
of the party claiming under it require. Besides, by the very 
terms of this statute, when the Supreme Court is of opinion 
that the question of Federal law is of such relative impoi 
tance to the whole case that it should control the final juCS 
ment, that court is authorized to render such judgment an 
enforce it by its own process. It cannot, therefore, be m^m^ 
tained that it is in any case necessary for the security o 
rights claimed under the Constitution, laws, or treaties o
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the United States that the Supreme Court should examine 
and decide other questions not of a Federal character.

And we are of opinion that the act of 1867 does not confer 
such a jurisdiction.

This renders unnecessary a decision of the question 
whether, if Congress had conferred such authority, the act 
would have been constitutional. It will be time enough for 
this court to inquire into the existence of such a power when 
that body has attempted to exercise it in language which 
makes such an intention so clear as to require it.

The omitted clause of the act of 1789 declared that no 
other error should be regarded as a ground of reversal than 
such as appears on the face of the record and immediately 
respects the beforementioned questions.

It is probable that in determining whether one of those - 
questions was actually raised and decided in the State court, 
this court has been inclined to restrict its inquiries too much 
by this express limitation of the inquiry “ to the face of the 
record.”* What was the record of a case was pretty well 
understood as a common-law phrase at the time that statute 
was enacted. But the statutes of the States and new modes 
of proceedings in those courts have changed and confused 
the matter very much since that time.

It is in reference to one of the necessities thus brought 
about that this court long- since determined to consider «s 
part of the record the opinions delivered in such cases by 
the Supreme Court of Louisiana.! And though we have 
repeatedly decided that the opinions of other State courts 
cannot be looked into to ascertain what was decided, we see 
wo reason why, since this restriction is removed, we should 
not so far examine those opinions, when properly authenti-
cated, as may be useful in determining that question. We 

ave been in the habit of receiving the certificate of the 
court signed by its chief justice or presiding officer on that 
point, though not as conclusive, and these opinions are quite

Williams«. Norris, 12 Wheaton, 117; Rector v. Ashley, 6 Wallace, 142 
rand Gulf Railroad Co. v. Marshall, 12 Howard, 165: Consin v. Blanc’s 

Executor, 19 Id. 2Q2.
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as satisfactory and may more properly be treated as part of 
the record than such certificates.

But after all, the record of the case, its pleadings, bills of 
exceptions, judgment, evidence, in short, its record, whether 
it be a case in law or equity, must be the chief foundation 
of the inquiry; and while we are not prepared to fix any 
absolute limit to the sources of the inquiry under the new 
act, we feel quite sure it was not intended to open the scope 
of it to any loose range of investigation.

It is proper, in this first attempt to construe this impor-
tant statute as amended, to say a few words on another 
point. What shall be done by this court when the question 
has been found to exist in the record, and to have been de-
cided against the plaintiff in error, and rightfully decided, 
we have already seen, and it presents no difficulties.

But when it appears that the Federal question was decided 
erroneously against the plaintiff in error, we must then re-
verse the case undoubtedly, if there are no other issues de-
cided in it than that. It often has occurred, however, and 
will occur again, that there are other points in the case than 
those of Federal cognizance, on which the judgment of the 
court below may stand; those points being of themselves 
sufficient to control the ‘case.

Or it may be, that there are other issues in the case, but 
they are not of such controlling influence on the whole case 
that they are alone sufficient to support the judgment.

It may also be found that notwithstanding there are many 
other questions in the record of the case, the issue raised 
by the Federal question is such that its decision must dis 
pose of the whole case.

In the two latter instances there can be no doubt that the 
judgment of the State court must be reversed, and under 
the new act this court can either render the final judgment 
or decree here, or’ remand the case to the State court or 
that pui'pose. ,

But in the other cases supposed, why should a ju gmen 
be reversed for an error in deciding the Federal question, 
the same judgment must be rendered on the other pom
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in the case? And why should this court reverse a judg-
ment which is right on the whole record presented to us; 
or where the same judgment will be rendered by the court 
below, after they have corrected the error in the Federal 
question ?

We have already laid down the rule that we are not au-
thorized to examine these other questions for the purpose 
of deciding whether the State court ruled correctly on them 
or not. We are of opinion that on these subjects not em-
braced in the class of questions stated in the statute, we 
must receive the decision of the State courts as conclusive.

But when wTe find that the State court has decided the 
Federal question erroneously, then to prevent a useless and 
profitless reversal, which can do the plaintiff in error no 
good, and can only embarrass and delay the defendant, we 
must so far look into the remainder of the record as to see 
whether the decision of the Federal question alone is suffi-
cient to dispose of the case, or to require its reversal; or on 
the other hand, whether there exist other matters in the 
record actually decided by the State court which are suffi-
cient to maintain the judgment of that court, notwithstand-
ing the error in deciding the Federal question. In the latter 
case the court would not be justified in reversing the judg-
ment of the State court.

But this examination into the points in the record other 
than the Federal question is not for the purpose of deter-
mining whether they were correctly or erroneously decided, 
but to ascertain if any such have been decided, and their 
sufficiency to maintain the final judgment, as decided by 
the State court.

Beyond this we are not at liberty to go, and we can only 
go this far to prevent the injustice of reversing a judgment 
which must in the end be reafiirmed, even in this court, if 
fought here again from the State court after it has cor-

rected its error in the matter of Federal law.
Finally, we hold the following propositions on this sub-

ject as flowing from the statute as it now stands:
1» That it is essential to the jurisdiction of this court over
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the judgment of a State court, that it shall appear that one 
of the questions mentioned in the act must have been raised, 
and presented to the State court.

2. That it must have been decided by the State court, or 
that its decision was necessary to the judgment or decree, 
rendered in the case.

3. That the decision must have been against the right 
claimed or asserted by plaintiff in error under the Constitu-
tion, treaties, laws, or authority of the United States.

4. These things appearing, this court has jurisdiction and 
must examine the judgment so far as.to enable it to decide 
whether this claim of right was correctly adjudicated by the 
State court'.

5. If it finds that it was rightly decided, the judgment 
must be affirmed.

6. If it was erroneously decided against plaintiff in error, 
then this court must further inquire, whether there is any 
other matter or issue adjudged by the State court, which is 
sufficiently broad to maintain the judgment of that court, 
notwithstanding the error in deciding the issue raised by 
the Federal question. If this is found to be the case, the 
judgment must be affirmed without inquiring into the sound-
ness of the decision on such other matter or issue.

7. But if it be found that the issue raised by the question 
of Federal law is of such controlling character that its coi- 
rect decision is necessary to any final judgment in the case, 
or that there has been no decision by the State court of any 
other matter or issue which is sufficient to maintain the 
judgment of that court without regard to the Federal ques-
tion, then this court will reverse the judgment of the State 
court, and will either render such judgment here as the 
State court should have rendered, or remand the case to 
that court, as the circumstances of the case may requite.

Applying the principles here laid down to the case now 
before the court, we are of opinion that this court has juris 
diction, and that the judgment of the Supreme Couit o 
Tennessee must be affirmed. ,

The suit was a bill in chancery brought by Murdoc an
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«there against the city of Memphis to have a decree estab- 
fishing their right in certain real estate near that city. Ih 
United States having determined to build a navy yai a 
Memphis, about the year 1844, or previous thereto, the city 
of Memphis, on the 14th day of September of that year, 
conveyed to the United States the land in controversy by an 
ordinary deed of general warranty, expressing on its lace 
the consideration of $20,000 paid, and designating no pur-
pose for which the land was conveyed. Aftei retaining Pos 
session of the land for about ten years without building a 
navy yard, the United States abandoned that purpose, and 
by an act approved August 5th, 1854, ceded the property to 
the city of Memphis by its corporate name for the use and 
benefit of said city. .

The plaintiffs in error, by their bill, allege that the title 
was originally conveyed to the city of Memphis, in tiust, 
for certain purposes, including that of having a navy yai 
built on it by the United States; that when the title reverted 
to the city by reason of the abandonment of the place as a 
navy yard by the United States, and the act of Congress 
aforesaid, the city received the title in trust for the oiiginal 
grantors, who are the plaintiffs, or who are represented by 
plaintiffs. A demurrer to the bill was filed. Also an answer 
denying the trust and pleading the statute of limitations. 
On the hearing the bill was dismissed, and this decree was 
affirmed by the Supreme Court of the State. The complain-
ants, in their bill, and throughout the case, insisted that the 
effect of the act of 1854 was to vest the title in the mayor or 
aldermen of the city in trust for them.

It may be very true that it is not easy to see anything in 
the deed by which the United States received the title from 
the city, or the act by which they7 ceded it back, which raises 
such a trust, but the complainants claimed a right under 
this act of the United States, which was decided against 
them by the Supreme Court of Tennessee, and this claim 
gives jurisdiction of that question to this court.

But we need not consume many words to prove that 
neither by the deed of the city7 to the United States, which
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is an ordinary deed of bargain and sale for a valuable con-
sideration, nor from anything found in the act of 1854,*  is 
there any such trust to be inferred. The act, so far from 
recognizing or implying any such trust, cedes the property 
to the mayor and aidermen for the use of the city. We are, 
therefore, of opinion that this, the only Federal question in 
the case, was rightly decided by the Supreme Court of Ten-
nessee.

But conceding this to be true, the plaintiffs in error have 
argued that the court having jurisdiction of the case must 
now examine it upon all the questions which affect its merits; 
and they insist that the conveyance by which the city of 
Memphis received the title previous to the deed from the 
city to the government, and the circumstances attending 
the making of the former deed are such, that when the title 
reverted to the city, a trust was raised for the benefit of 
plaintiffs.

After what has been said in the previous part of this 
opinion, we need discuss this matter no further. The claim 
of right here set up is one to be determined by the general 
principles of equity jurisprudence, and is unaffected by any-
thing found in the Constitution, laws, or treaties of the 
United States. Whether decided well or otherwise by the 
State court, we have no authority to inquire. According 
to the principles we have laid down as applicable to this 
class of cases, the judgment of the Supreme Court of Ten-
nessee must be

Affirme d .

Mr. Justice CLIFFORD, with whom concurred Mr. Jus-
tice SWAYNE, dissenting:

I dissent from so much of the opinion of the court as de-
nies the jurisdiction of this court to determine the whole 
case, where it appears that the record presents a Federal 
question and that the Federal question was erroneously de-
cided to the prejudice of the plaintiff in error; as in that

* 10 Stat, at Large, 586.
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state of the record it is, in my judgment, the duty of this 
court, under the recent act of Congress, to decide the whole 
merits of the controversy, and to affirm or reverse the judg-
ment of the State court. Tested by the new law it would 
seem that it must be so, as this court cannot in that state of 
the record dismiss the writ of error, nor can the court re-
verse the judgment without deciding every question which 
the record presents.

Where the Federal question is rightly decided the judg-
ment of the State court may be affirmed, upon the ground 
that the jurisdiction does not attach to the other questions 
involved in the merits of the controversy; but where the 
Federal question is erroneously decided the whole merits 
must be decided by this court, else the new law, which it is 
admitted repeals the twenty-fifth section of the Judiciary 
Act, is without meaning, operation, or effect, except to re-
peal the prior law.

Sufficient proof of the fact that the new law was not in-
tended to be without meaning and effective operation is 
found in the fact that the provision in the old law which re-
stricts the right of the plaintiff*  in error or appellant to assign 
for error any matter except such as respects one of the Fed-
eral questions enumerated in the twenty-fifth section of the 
Judiciary Act, is wholly omitted in the new law.

Mr. Justice BRADLEY, dissenting:
I feel obliged to dissent from the conclusion to which a 

majority of the court has come on the public question in 
this cause, but shall content myself with stating briefly the 
grounds of that dissent, without entering into any prolonged 
argument on the subject.

Meantime, however, it is proper to say that I deem it very 
oubtful whether the court has any jurisdiction at all over 

this particular case. The complainants claim the property 
m question under the terms, and what they regard as the 
true construction, of the trust-deed of July, 1844, whereby 
t e property was conveyed to the city of Memphis “for the 
ocation of the naval depot;” and to Wheatley, trustee for
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the grantors, “ in case the same shall not be appropriated by 
the United States for that purpose.” This deed was ac-
knowledged on the 19th of September, 1844, and (probably 
at the same time) a deed dated 14th of September, 1844, was 
executed by the city to the United States, conveying the land 
in fee without any conditions or uses expressed. Operations 
for erecting and establishing a navy yard on the premises 
were commenced and were continued for several years, but 
were finally abandoned, and on the 5th of August, 1854, 
Congress, by an act, ceded the property to the city ot Mem-
phis for the use and benefit of the city. The defendants, the 
city of Memphis, claim both legal and beneficial title to the 
property under this act of Congress, and the Supreme Couit 
of Tennessee sustained the claim—or, at least, did not sus-
tain the adverse claim of the complainants. The claim of 
the complainants was not based on this act of Congress, but 
on the original deed of 1844, which limited the estate in the 
lands to their trustee “in case the same shall not be appro-
priated by the United States for that purpose,” i. e., the pur-
pose of a navy yard. They claim that by the true constiuc 
tion of this clause a right to the land accrued to them, as 
well by an abandonment of the project of a navy yard as by 
its never being adopted. The conduct of the government in 
relation to the land, it is true, is claimed by them to be sue 
as calls into operative effect the clause of the deed on whic i 
they rely. They construe that conduct as an abandonment 
of the enterprise. The act of cession by Congress to the city 
of Memphis is only one fact in a long chain of circumstances 
which they educe to show such abandonment.

It seems to me, therefore, that their claim is base en 
tirely on the deed of 1844; and that the subsequent action 
of the government, so far as it has any effect in the case, 
merely matter of evidence on the question of fact o a a 
donment; and that the failure of the government, fiom 
beginning, to take any steps for establishing a navy j ai 
the land would have been no more a mere fact in pais o 
proved in order to support the claim of the CO™P alu ’ 
than were all the acts of the government which i< ,in
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take place. Proving that the government did not appro-
priate the land for a navy yard is a very different thing from 
setting up a claim to the land under an act of Congress.

I think, therefore, that in this case there was no title or 
right claimed by the appellants under any statute of, or au-
thority exercised under, the United States; and conse-
quently that there was no decision against any such title; 
and, therefore, that this court has no jurisdiction.

But supposing, as the majority of the court holds, that it 
has jurisdiction, I cannot concur in the conclusion that we 
can only decide the Federal question raised by the record. 
If we have jurisdiction at all, in my judgment we have juris-
diction of the case, and not merely of a question in it. The 
act of 1867, and the twenty-fifth section of the Judiciary Act 
both provide that a final judgment or decree in any suit in 
the highest court of a State, where is drawn in question cer-
tain things relating to the Constitution or laws of the United 
States, or to rights or immunities claimed under the United 
States, and the decision is adverse to such Constitution, 
laws, or rights, may be re-examined and reversed or affirmed 
in the Supreme Court of the United States upon a writ of 
error. Had the original act stopped here there could have 
been no difficulty. This act derives its authority and is in-
tended to carry into effect, at least in part, that clause of the 
Constitution which declares that the judicial power shall ex-
tend to all cases, in law and equity, arising under this Con-
stitution, the laws of the United States, and treaties made 
under their authority—not to all questions, but to all cases. 
This word “cases,” in the residue of the section, has fre-
quently been held to mean suits, actions, embracing the 
whole cases, not mere questions in them; and that is un-
doubtedly the true construction. The Constitution, there-
fore, would have authorized a revision by the judiciary of 
the United States of all cases decided in State cpqrts in 
which questions of United States law or Federal rights are 
necessarily involved. Congress in carrying out that clause 
could have so ordained. And the law referred to, had it
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stopped at the point to which I have quoted it above, would 
clearly have been understood as so ordaining. But the 
twenty-fifth section of the Judiciary Act went on to declare 
that in such cases no other error should be assigned or re-
garded as a ground of reversal than such as immediately 
respected the question referred to as the ground of jurisdic-
tion. It having been early decided that Congress had power 
to regulate the exercise of the appellate jurisdiction of the 
Supreme Court, the court has always considered itself bound 
by this restriction, and as authorized to reverse judgments 
of State courts only for errors in deciding the Federal ques-
tions involved therein.

Now, Congress, in the act of 1867, when revising the 
twenty-fifth section of the Judiciary Act, whilst following 
the general frame and modes of expression of that section, 
omitted the clause above referred to, which restricted the 
court to a consideration of the Federal questions. This 
omission cannot be regarded as having no meaning. The 
clause by its presence in the original act meant something, 
and effected something. It had the effect of restricting the 
consideration of the court to a certain class of questions as a 
ground of reversal, which restriction would not have existed 
without it. The omission of the clause, according to a wel - 
settled rule of construction, must necessarily have the effect 
of removing the restriction which it effected in the old law.

In my judgment, therefore, if the court had jurisdiction 
of the case, it was bound to consider not only the Fedeia 
question raised by the record, but the whole case. As t e 
court, however, has decided otherwise, it is not piopei t 
I should express any opinion on the merits.

The case having been reargued, as well as argued ori0i 
ally, before the appointment of the CHIEF JUST , 
took no part in the judgment.
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The  Rail roa d Company  Maryl and .

[On Motion.]

Where, on error to the supreme court of a State, the record shows a decision 
of the State court on a Federal question properly presented, and of 
which this court could take jurisdiction, and shows also the decision of 
a local question, the writ of error will not he dismissed on motion in 
advance of the hearing. The parties are entitled to he heard on the 
soundness of the decision below on the Federal question, on the suffi-
ciency of that question to control the judgment in the whole case, and 
on the sufficiency of any other point decided to affirm the judgment even 
if the Federal question was erroneously decided.

On  motion to dismiss a writ of error to the Court of Ap-
peals of Maryland. The case was thus:

The State of Maryland sued the Baltimore and Ohio Rail-
road Company in the Supreme Court of Baltimore, in as*  
sumpsit, to recover one-fifth of the gross receipts of the 
company, from January, 1860, to January, 1870, for the 
transportation of passengers upon what is known as the 
Washington Branch Road,"5 a road running from Baltimore 
in Maryland under a charter from Maryland, to the bound-
ary between that State and the District of Columbia; the 
line of way being continued by a charter from Congress to 
the City of Washington.

By the act of the State of Maryland of 1832, under which 
the branch road was built, one-fifth of the entire receipts 
from passengers was to go to the State. The defendant set 
up, as a defence to the action, that this wras a tax on passen-
gers for the privilege of passing through the State of Mary-
land, and was, therefore, void under the Constitution of the 
United States, within the principle of the case of Crandall v. 
Nevada,*

The Superior Court sustained this view of the subject and 
gave judgment for the defendant. On appeal to the Court

* 6 Wallace, 35.
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of Appeals, that court reversed the judgment and ordered a 
new trial, at which the judgment was rendered for the plain-
tiff, and on a second appeal this was affirmed.

The defendant now brought the case here as within the 
second section of the act of February 5th, 1867, quoted 
supra, pp. 592, 593, right-hand column.

There was no question that the defendant asserted through-
out the entire case a right and an immunity under the Con-
stitution of the United States; that the law of the Maryland 
legislature was in conflict with that Constitution, and that 
this claim of right was decided against the defendant. The 
opinion of the Court of Appeals, which was in the recoid, 
showed that all the members of that court were of opinion 
that the act of the Maryland legislature was not in conflict 
with the Federal Constitution, and so decided in this case. 
The case was, therefore, clearly within the second section of 
the act of 1867.

But that court in its opinion placed its judgment also, by 
a majority (two judges dissenting), on the ground that the 
railroad company having acted as the agent of the State to 
collect the money from the passengers, could not in this 
action avail itself of the illegality of their act in demanding 
and receiving it. And this also was a proposition which was 
made in the case at its first trial and insisted on throughout.

Mr. A. K. Seyester, Attorney- General of Maryland, now moved 
to dismiss the writ of error, urging that this, the secon 
ground, just abovementioned as one on which the Court o 
Appeals placed its judgment, was of itself sufficient to con-
trol the case, and citing Rector v. Ashley*  Gibson v. Chouteau^ 
and Klinger v. Missouri,\ and other cases, decided while i 
twenty-fifth section of the Judiciary Act was in force’\J 
show that where there were other questions in the leco 
on which the judgment of the State court might have ie , 
independently of the Federal question, this court could 
reverse. ___ _

* 6 Wallace, 147. f 8 Id. 314.
J 13 Id. 263.
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Messrs. A. K. Sey ester, I. N. Steele, P. P. Thomas, and S. T. 
Wallis, in support of the motion, again urged upon this court 
that the second ground taken by the Court of Appeals as 
above said, was of itself sufficient to control the case.

Messrs. Peverdy Johnson, J. II. B. Latrobe, and C. J. M. 
Gwin, contra.

Mr. Justice MILLER delivered the opinion of the court.
Some of the decisions of this court under the act of 1789 

would undoubtedly justify the view taken by the counsel of 
the defendant in error, in support of the motion to dismiss, 
if it were very clear that the second proposition on which the 
Court of Appeals placed its judgment was sufficient to con-
trol the case, and that it involved no consideration of Fed-
eral law.

But the act of 1789 contained restrictive language not in 
the act of 1867; and in construing the statute as it now 
stands, we have ruled in the case of Murdock v. Memphis., 
just decided, that where the Federal question has been 
raised, and has been decided against the plaintiff in error, 
the jurisdiction has attached, and it must be heard on the 
merits. To what this examination on the merits shall ex-
tend we have in that opinion considered. But until we have 
determined that the State court decided erroneously the 
Federal question which it did decide, we can go no further 
into the re-examination.

The counsel of both parties in this court are entitled to 
e heard when the record shows the existence of a decision 

w ich gives us jurisdiction, on the soundness of that decis- 
10n’ on its sufficiency to control the judgment in the whole 
case, and on the sufficiency of any other point decided, to 

rna the judgment even if the Federal question was erro-
neously decided.

For these reasons the motion to dismiss” the case is

Over rul ed .



646 Mat he ws  v . Mc Ste a . [Sop. Ct

Statement of the case.

Mat he ws  v . Mc Stea .

The decision of a State court passing upon the effect produced hy the act of 
the executive on a given contract in inaugurating the late civil war in 
the United States, is reviewable here by writ of error under the second 
section of the act of 5tb February, 1867, to amend the Judiciary Act; 
| 708 of the Revised Statutes of the United States.

Error  to the Court of Common Pleas of New' York.
On motion to dismiss the writ for want of jurisdiction. 

The case was thus:
On the 15th of April and 19th of April, 1861, the Presi-

dent, by his proclamation, declared that insurrection existed 
in Louisiana and certain other Southern States, and that the 
ports of Louisiana, with those of the said States, were under 
blockade.

On the 23d of the same April, a firm composed of three 
persons, Mathews, Brander, and Chambliss—of whom Mathews 
resided in New York and the other two in New Orleans—accepted 
at New Orleans, a draft drawn on them for $8050, payable 
twelve months after date.

On the 13th of July, 1861, an act of Congress was passed*  
authorizing the President to issue a proclamation declaring 
the inhabitants of any State where insurrection existed in a 
state of insurrection against the United States, and the act 
declared that thereupon “ all commercial intercourse by and 
between the same, and the citizens thereof, and the citizens 
of the rest of the United States, shall cease and be unlawfu , 
so long as such condition of hostilities shall continue. An 
on the 16th of August, 1861, the President did issue, is 
proclamation,f declaring Louisiana, with other States, in a 
state of insurrection against the United States, and for i 
ding all commercial intercourse with the inhabitants of sue 
States. .

On the 26th of February, 1862 (after this act and pioc a

* 12 Stat, at Large, 257, g 5. f lb. Appendix.
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mation), other drafts were drawn and accepted in the same 
way.

All the drafts came before maturity into the hands of one 
McStea, and he brought suit in the court below on the whole 
of them. Mathews alone appeared. He set up the defence 
that at the time of the acceptances war had been declared 
and existed between that part of the United States in which 
he resided and that in which his other partners resided, by 
virtue of which the partnership had been dissolved before 
these acceptances were made, and that the contracts as to 
him were, therefore, void. The court decided against him 
as to the acceptance made on the 23d of April, and in his 
favor as to the others. He then took the case into the Court 
of Appeals; and there, upon the acceptance of the 23d of 
April, for $8050, raised the same question as before, and no 
other; contending that the proclamations of blockade of the 
15th and 19th of April, by the President, had the effect to 
dissolve the partnership, and that by reason of them the act 
of acceptance was void as to him.

The Court of Appeals in its opinion discussed the ques-
tion at what stage of the civil war the rule against commer-
cial intercourse with the enemy took effect so as to dissolve 
the contract of partnership. Conceding that under the de-
cision in The Prize Cases*  the war existed for some purposes 
prior to that act, the court still held that it did not become, 
until recognized by the act of Congress of July 13th, 1861, 
of such a character as to suspend commercial intercourse, 
and, therefore, that it had no effect upon the acceptance of the 
23d ot April, 1861. As to the other acceptances it admitted 
that they had been rightly disposed of in the court below. 
Accordingly the question abovementioned as raised by Ma-
thews—the only question in the case, as heard and decided 
in the Court of Appeals,—was decided against him.

The record having been remitted according to the practice 
of New York from the Court of Appeals to the court where 
the suit was brought, in order that the judgment might be

* 2 Black, 685.
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carried into effect, Mathews now brought the case here, as 
within the second section of the act of February 5th, 1867, 
set forth supra, p. 592, 593, right-hand column.

Mr, A. F. Smith, in support of the motion to dismiss:
It cannot be pretended that the case is within the first 

provision of the act, for the final judgment was not against 
the validity of any treaty or statute of, or authority exercised 
under the United States.

Nor is it within the second, for the final judgment was not 
in favor of the validity of a statute of, or an authority exer-
cised under any State, on the ground of their being repug-
nant to the Constitution, treaties, or laws of the United 
States.

Nor is it within that part of the third which speaks of “a 
commission held or authority exercised under the United 
States:” for Mathews held no such commission and exer-
cised no such authority. There accordingly only remains 
for consideration the point whether he claimed in the State 
court “ any title, right, privilege, or immunity under the Constitu-
tion, or any treaty or statute of the United States,” against which 
the decision was. And it is clear that he did not. His po-
sition was that the war of the rebellion dissolved the partner-
ship, on or before April 23d, 1861, and that he was not, 
therefore, bound by the acceptance of his firm on that day. 
He asserted this as a general principle. He did not asseit 
that any statute of the United States made it so; noi that 
his liability was affected either way by the non-intercouise 
act of July 13th, 1861, passed nearly three months after the 
acceptance, and under which the non-intercourse pioclama 
tion was issued on August 16th of that year.

Messrs. J. Sherwood- and W. M. Evarts, contra:
I. Mathews, it is plain, insisted, in the State couit, that 

under the act of July 13th, 1861, the proclamations of the 
President of April 15th, 1861, and April 19th, 1861, wei 
approved, legalized, and made valid. .

Under these proclamations he claimed immunity
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liability as a copartner in a firm, which he insisted was dis-
solved on the day of the date of the proclamation of block-
ade, four days before the date of the acceptance made by the 
firm.

He did then claim an immunity under that statute, and 
the decision in the Court of Appeals was against that im-
munity.

IL In the decision of the case there was drawn in ques-
tion the construction of clauses of the Constitution.

The clauses giving to Congress the power to declare war, 
and defining the authority and powers of the executive, were 
necessarily considered in order to determine whether the 
President, in the absence of Congress, could initiate war or 
repel war brought on by foreign powers or enemies at 
home.

The questions actually and necessarily determined were:
1. Whether the war of the rebellion in the beginning was 

a war carrying with it the consequences of international war.
2. Whether by the war, beginning as it. did, commercial 

intercourse was, in the month of April, 1861, suspended.
These were certainly Federal questions requiring the most 

enlarged and thoughtful examination of the Constitution of 
the United States.*

Mr. Justice MILLER delivered the opinion of the court.
We are of opinion that the only question made and de-

cided in this case against plaintiff in error was the sufficiency 
of the acts of the President to inaugurate a war which would 
render invalid this contrast, and that this is one of the ques-
tions embraced by the act of February 5th, 1867.

The motion to dismiss is, therefore,
Ove rrul ed .

* The Prize Case, 2 Black; The Protector, 12 Wallace, 700; The United. 
States v. Lane, 8 Id. 195.
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Cad le  v . Bak er .

The debtors of a National bank, when sued by a person whom the comptroller, 
professing to act in pursuance of the fiftieth section of the National 
Currency Act, has appointed to be its receiver, cannot inquire into the 
lawfulness of such receiver’s appointment.

Error  to the District Court for the Middle District of 
Alabama; the case being thus:

The forty-sixth and forty-seventh sections of the National 
Currency Act*  provide that if any of the banks which it 
authorizes fail to redeem their notes, the holder may have 
the notes protested; and that notice of the protest shall be 
forwarded to the Comptroller of the Currency ; that upon 
receiving notice of such failure to redeem, the comptroller 
shall send a special agent to ascertain the facts; and if, on 
the report of such agent, he shall be satisfied of the failure, 
he shall declare the securities of the bank pledged for re-
demption of the notes forfeited, and give notice to the note-
holders to present them to him for payment.

The fiftieth section enacts that on becoming satisfied of 
the failure “ as specified in this act,” he may also appoint a 
receiver, who, under his direction, shall take possession of 
the assets of the bank and collect all debts due to it, &c.

The same section provides, however, that if the bank de-
nies that it has failed to redeem its notes, it may apply to 
the nearest District Court or Territorial court to enjoin fur-
ther proceedings in the premises, when, if such couit, on 
hearing the case, shall be satisfied that there has been no 
failure, it may enjoin both comptroller and receiver from a 
further proceedings on account of such alleged refusal.

This statute being in force, the Comptroller of the Cui 
rency appointed one Cadle receiver of the First Nationa 
Bank of Selma, and the said Cadle, as such receiver, biougit 
suit in the court below against a certain Baker, to lecovei

* Of June 3d, 1864, 13 Stat, at Large, 113.
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the amount due upon a bill of exchange, drawn by Cadle 
and indorsed to the bank, and held as part of its assets at 
the time when Cadle was appointed receiver. The declara-
tion contained an averment in substance that the Comptrol-
ler of the Currency having become satisfied, “ as specified in 
the Banking Act,” that the bank had refused to pay its 
notes, did appoint the plaintiff “ a receiver as provided by 
the fiftieth section of the act,” and that he had qualified 
under his appointment and entered upon the performance 
of his duties. The defendants demurred to the declaration, 
and, in effect, assigned for cause that it was not specifically 
averred that each and all of the several things had been 
done which were provided for in sections forty-six and forty-
seven, in order to furnish the evidence to satisfy the comp-
troller that the bank had refused to pay its notes and was in 
default. The court below sustained the demurrer and gave 
judgment for the defendant. The receiver now brought the 
case here.

Mr. P. Phillips, for the plaintiff in error; no opposing counsel.

The CHIEF JUSTICE delivered the opinion of the court. 
We think such averments as the defendant alleges to be 

necessary and the want of which he has assigned for cause 
of demurrer, were not necessary. The debtors of a bank, 
when sued by a receiver, cannot inquire into the legality 
of his appointment. It is sufficient for the purposes of such 
a suit that he has been appointed and is receiver in fact. 
As to debtors, the action of the comptroller in making the 
appointment is conclusive until set aside on the applica-
tion of the bank. The bank may move in that behalf, but 
the debtor cannot. Section fifty makes express provision 
for a contest by the bank.

The court below erred in sustaining the demurrer, and 
forthat reason the judgment is reversed and the cause re-
manded with instructions to ove rru le  the demu rrer  to the 
declaration and

Proce ed  acco rdi ng ly .
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Trea t  v . Jemis on .

A judgment affirmed for want of such an assignment of errors as is required 
by the twenty-first rule; there being in the record no plain error not 
assigned and such as the court thought fit to be noticed by it without a 
proper assignment.

Error  to the Circuit Court for the District of California.
Rule twenty-one of’this court provides that the brief of 

the counsel for the plaintiff in error shall contain, “ in the 
order here stated,”—

1. A statement of the case, &c.
“ 2. An assignment of the errors relied upon, which, in 

cases brought up by writ of error, shall set out separately 
and specifically each error asserted and intended to be 
urged.”

And the rule further declares that “ without such an as-
signment of errors counsel will not be heard, except at the 
request of the court, and errors not assigned according to 
this rule will be disregarded, though the court at its option 
may notice a plain error not assigned.”

With these rules, officially published in form*  when first 
made, and long in force and generally acted on at the bar, 
the present case was brought up here and submitted. The 
briefs were elaborate, but contained no such assignment of 
errors as by the rule is prescribed.

Mr. N. Bennett, for the plaintiff in error; Messrs. Foote, 
Houghton, and Reynolds, contra.

The CHIEF JUSTICE:
The judgment of the Circuit Court is affirmed. There is 

no such .assignment of errors in this case as is required bj 
the rule, and we do not see in the record any error tha 
ought to be noticed without an assignment.

* 14 Wallace, xi.
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Parce ls  v . John son .

A writ of error from this court will not lie to remove the judgment of an 
inferior appellate court, where the judgment of that court remands a 
case to another below it for new trial and hearing, and where it is evi-
dent that the parties have not exhausted the power of these inferior 
courts.

Error  to the Supreme Court of Missouri.
Mrs. Johnson brought suit against one Parcels, in one of 

the Circuit Courts of Adair County, Missouri, to have an 
assignment of dower in a certain one hundred and twenty 
acres of land, of which she alleged that her husband had 
been seized in fee simple and in such way as that she was 
dowable of the land.

The facts appeared to be, that her husband, before his 
marriage with her, had been a soldier in the infantry service 
of the United States in the war of 1812, and as such was en-
titled under acts of Congress to one hundred and twenty 
acres of land; that a warrant for this quantity of land was 
issued to him; that the plaintiff was afterwards married to 
him; that they had one child; that the husband died, his 
wife and child surviving; that afterwards, under an act of 
Congress, the warrant was located on the land in which the 
dower was claimed; that a patent soon afterwards, and be-
fore this suit was brought, issued in the name of the hus-
band, for it; and that the curator of the child, under certain 
judicial proceedings, sold the land to Parcels, the defendant. 
The defence was—

1st. That the husband in his lifetime had no such seizin 
or estate as authorized his wife to be endowed.

2d. That the curator had reserved one-third of the pro-
ceeds of the sale of the land for the wife’s use and benefit, 
and as her supposed dower in the money.

The second defence, however, was not proved, the de-
fendant relying chiefly on the first.

The Circuit Court’of Adair County adjudged that the
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husband had not been seized of any such estate as Mrs. 
Johnson could be endowed of.

From this judgment Mrs. Johnson took the case to the 
Supreme Court of Missouri. That court was of a different 
view, and having delivered and filed a learned opinion, found 
in the record, ordered the judgment of the Adair County 
Court to be reversed; and that— .

“ The said cause be remanded to the aforesaid Adair Circuit 
Court for further proceedings to be had therein in conformity with 
the opinion of this court herein delivered and filed.”

From this judgment Parcels now brought the case here, 
where it was elaborately argued upon the merits.

Mr. B. Gr. Barrow (with whom was Mr. M. H. Carpenter), 
for the plaintiff in error; Mr. J. F. Benjamin, contra.

The CHIEF JUSTICE delivered the opinion of the court.
This writ of error is dismissed, upon the authority of 

Moore v. Robbins,*  St. Clair County v. Lovingston ,\ Tracy v. 
Holcombe,J Pepper v. Dunlap,§ Brownv. Union Bank.||

A writ of error can only issue from this court to the 
highest court of a State for a review of the final judgment 
or decree of that court in a suit. In other words, it is only 
the last judgment or the last decree which the State courts 
can give in a suit, until that judgment or decree is set aside 
or reversed, that this court can, even, in the prescribed cases, 
bring here for re-examination.

The judgment of the Supreme Court of Missouri, bioug t 
up in this case, is one of reversal only and remanding the 
suit to the inferior court for further proceedings in accoi 
ance with the opinion delivered and filed. The cause v\as 
sent back, therefore, for a new trial or a new hearing. Upon 
such trial or hearing the inferior court can proceed to ien 
der a new judgment, not inconsistent with the opinion, an * §

* 18 Wallace, 588. f Ib- 628- $ 24 Howard’ 426>
§ 5 Id. 51. || 4 Id. 465.
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that judgment may in its turn be taken to the Supreme 
Court for examination.

From the record it appears that one of the defences set 
up in the answer, to wit, that which was based upon the im-
plied acceptance of one-third of the proceeds of the guard-
ian’s sale in lieu of dower in the land, was not proven. On 
a new trial that proof may be supplied and a judgment ren-
dered thereon satisfactory to the now complaining party. 
In that manner the present supposed Federal question may 
be put out of the case. So, too, the present pleadings may 
be amended and a new case made, which will render unnec-
essary the consideration of any question that can give this 
court jurisdiction.

Thus it is apparent that the parties have not as yet ex-
hausted the power of the State courts in the premises, and 
until that is done our power cannot be called into action. 
This court must be the last resort of litigants in State courts.

Writ  dis miss ed .

Loa n  Asso ciat ion  v . Tope ka .

1. A statute which authorizes towns to contract debts or other obligations
payable in money implies the duty to levy taxes to pay them, unless 
some other fund or source of payment is provided.

2. If there is no power in the legislature which passed such a statute to au-
thorise the levy of taxes in aid of the purpose for which the obligation 

. is to be contracted, the statute is void, and so are the bonds or other 
forms of contract based on the statute.

3. There is no such thing in the theory of our governments, State and Na-
tional, as unlimited power in any of their branches. The executive, 
the legislative, and the judicial departments are all of limited and de-
fined powers.

4. There are limitations of such powers which arise out of the essential na-
ture of all free governments ; implied reservations of individual rights, 
without which the social compact could not exist, and which are re-
spected by all governments entitled to the name.

• Among these is the limitation of the right of taxation, that it can only 
be used in aid of a public object, an object which is within the purpose 
for which governments are established.
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6. It cannot, therefore, be exercised in aid of enterprises strictly private,
for the benefit of individuals, though in a remote or collateral way the 
local public maybe benefited thereby.

7. Though the line which distinguishes the public use for which taxes may
be assessed from the private use for which they may not, is not always 
easy to discern, yet it is the duty of the courts, where the case falls 
clearly within the latter class, to interpcse when properly called on for 
the protection of the rights of the citizen, and aid to prevent his pri-
vate property from being unlawfully appropriated to the use of others.

8. A statute which authorizes a town to issue its bonds in aid of the manu-
facturing enterprise of individuals is void, because the taxes necessary 
to pay the bonds would, if collected, be a transfer of the property of 
individuals to aid in the projects of gain and profit of others, and not 
for a public use, in the proper sense of that term.

9. And in a suit brought on such bonds or the interest coupons attached
thereon, they are properly declared void.

10. The fact that the town authorities paid one instalment of interest on the 
bonds, by means of a levy of taxes, does not alter the case. It works 
no estoppel.

Error  to the Circuit Court for the District of Kansas.
The Citizens’ Savings and Loan Association of Cleveland 

brought their action in the court below, against the city of 
Topeka, on coupons for interest attached to bonds of the 
city of Topeka.

The bonds on their face purported to be payable to the 
King Wrought-Iron Bridge Manufacturing and Iron-Works 
Company, of Topeka, to aid and encourage that company in 
establishing and operating bridge shops in said city of To-
peka, under and in pursuance of section twenty-six of an act 
of the legislature of the State of Kansas, entitled “An act to 
incorporate cities of the second class,” approved Jebruaiy 
29th, 1872; and also of another “Act to authorize cities and 
counties to issue bonds for the purpose of building bridges, 
aiding railroads, water-power, or other works of internal 
improvement,” approved March 2d, 1872.

The city issued one hundred of these bonds for $100 
each, as a donation (and so it was stated in the declaration), 
to encourage that company in its design of establis mg a 
manufactory of iron bridges in that. city.

The declaration also alleged that the interest coupons rs 
due were paid out of a fund raised by taxation foi that pui
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pose, and that after this payment the plaintiff became the 
purchaser of the bonds and the coupons on which suit was 
brought, for value.

A demurrer was interposed by the city of Topeka to this 
declaration.

The section of the act of February 29th, on which the 
main reliance was placed for the authority to issue these 
bonds, reads as follows:

“Sect ion  76. The council shall have power to encourage the 
establishment of manufactories and such other enterprises as 
may tend to develop and improve such city, either by direct 
appropriation from the general fund or by the issuance of bonds 
of such city in such amounts as the council may determine; 
Provided, That no greater amount than one thousand dollars 
shall be granted for any one purpose, unless a majority of the 
votes cast at an election called for that purpose shall authorize 
the same. The bonds thus issued shall be made payable at any 
time within twenty years, and bear interest not exceeding ten 
per cent, per annum.”

It was conceded that the steps required by this act pre' 
requisite as to issuing the bonds were regular, as were also 
the other details, and that the language of the statute was 
sufficient to justify the action of the city authorities, if the 
statute was within the constitutional competency of the leg-
islature.

The single question, therefore, for consideration raised by 
the demurrer was the authority of the legislature of the State 
of Kansas to enact this part of the statute.

The court below denied the authority, placing the denial 
on two grounds:

1st. That this part of the statute violated the fifth section 
of Article XII of the constitution of the State of Kansas; a 
section in these words:

“Secti on  5. Provision shall be made by general law for the 
organization of cities, towns, and' villages; and their power of 
taxation, assessment, borrowing money, contracting debts, and 

vol . xx. 42
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loaning their credit, shall be so restricted as to prevent the 
abuse of such power.”

[The argument here was that the section of the act of Feb-
ruary 29th, 1872, conferring the power to issue bonds con-
tained no restriction as to the amount which the city might 
issue to aid manufacturing enterprises, and that the failure 
of the legislature to limit and restrict the power so as to 
prevent abuse, violated the fifth section of Article XII of 
the constitution above referred to.]

2d. That the act authorized the towns and other munici-
palities to which it applied, by issuing bonds or lending its 
credit, to take the property of the citizen under the guise ot 
taxation to pay these bonds, and use it in aid of the enter-
prises of others which were not of a public character; that 
this was a perversion of the right of taxation, which could 
only be exercised for a public use, to the aid of individual 
interests and personal purposes of profit and gain.

The court below accordingly, sustaining the demurrer, 
gave judgment in favor of the defendant, the city of To-
peka; and to its judgment this writ of error was taken.

Mr. Alfred Ennis, for the plaintiff in error ; Messrs. Ross, 
Burns, and A. L. Williams, contra.

Mr. Justice MILLER delivered the opinion of the court.
Two grounds are taken in the opinion of the circuit judge 

and in the argument of counsel for defendant, on which it is 
insisted that the section of the statute of February - t , 
1872, on which the main reliance is placed to issue t 
bonds, is unconstitutional.

The first of these is, that by section five of article twelve 
of the constitution of that State it is declared that pi ov 
sion shall be made by general law for the organization o 
cities, towns, and villages; and their power of taxation, 
sessment, borrowing money, contracting debts, am oan 
their credit, shall be so restricted as to prevent the a us 
such power. • • *d  be-

The argument is that the statute in question is vol
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cause it authorizes cities and towns to contract debts, and 
does not contain any restriction on the power so conferred. 
But whether the statute which confers power to contract 
debts should always contain some limitation or restriction, 
or whether a general restriction applicable to all cases should 
be passed, and whether in the absence of both the grant of 
power to contract is wholly void, are questions whose solu-
tion we prefer to remit to the State courts, as in this case 
we find ample reason to sustain the demurrer on the second 
ground on which it is argued by counsel and sustained by 
the Circuit Court.

That proposition is that the act authorizes the towns and 
other municipalities to which it applies, by issuing bonds or 
loaning their credit, to take the property of the citizen under 
the guise of taxation to pay these bonds, and use it in aid of 
the enterprises of others which are not of a public character, 
thus perverting the right of taxation, which can only be ex-
ercised for a public use, to the aid of individual interests and 
personal purposes of profit and gain.

The proposition as thus broadly stated is not new, nor is 
the question which it raises difficult of solution.

If these municipal corporations, which are in fact sub-
divisions of the State, and which for many reasons are vested 
with quasi legislative powers, have a fund or other property 
out of which they can pay the debts which they contract, 
without resort to taxation, it may be within the power of 
the legislature of the State to authorize them to use it in aid 
of projects strictly private or personal, but which would in 
a secondary manner contribute to the public good; or where 
there is property or money vested in a corporation of the 
kind for a particular use, as public worship or charity, the 
legislature may pass laws authorizing them to make con- 
iacts in reference to this property, and incur debts payable 

from that source.
But such instances are few and exceptional, and the prop-

osition is a very broad one, that debts contracted by munici-
pal corporations must be paid, if paid at all, out of taxes 
W ich they may lawfully levy, and that all contracts creating 
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debts to be paid in future, not limited to payment from some 
other source, imply an obligation to pay by taxation.

It follows that in this class of cases the right to contract 
must be limited by the right to tax, and if in the given case 
no tax can lawfully be levied to pay the debt, the contract 
itself is void for want of authority to make it.

If this were not so, these corporations could make valid 
promises, which they have no means of fulfilling, and on 
which even the legislature that created them can confer no 
such power. The validity of a contract which can only be 
fulfilled by a resort to taxation, depends on the power to 
levy the tax for that purpose.*

It is, therefore, to be inferred that when the legislature of 
the State authorizes a county or city to contract a debt by 
bond, it intends to authorize it to levy such taxes as are 
necessary to pay the debt, unless there is in the act itself, or 
in some general statute, a limitation upon the power of tax-
ation which repels such an inference.

With these remarks and with the reference to the authori-
ties which support them, we assume that unless the legisla-
ture of Kansas had the right to authorize the counties and 
towns in that State to levy taxes to be used in aid of manu-
facturing enterprises, conducted by individuals, or piivate 
corporations, for purposes of gain, the law is void, and t e 
bonds issued under it are also void. We proceed to the in-
quiry whether such a power exists in the legislature of the 
State of Kansas. .

We have already said the question is not new. The su - 
ject of the aid voted to railroads by counties and towns 
been brought to the attention of the courts of almost every 
State in the Union. It has been thoroughly discussed an 
is still the subject of discussion in those courts. 18 T11 ° 
true that a decided preponderance of authority is to e 
in favor of the proposition that the legislatures of thebj^

* Sharpless v. Mayor of Philadelphia, 21 Pennsylvania State, 1«, 167, 
Hanson ».Vernon, 27 Iowa, 28; Allen v. Inhabitants of Jay, 25’Wjs- 
Lowell v. Boston, Massachusetts (MS.); Whiting v. Fond du Lac, 
consin, 188.
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unless restricted by some special provisions of their consti-
tutions, may confer upon these municipal bodies the right 
to take stock in corporations created to build railroads, and 
to lend their credit to such corporations. Also to levy the 
necessary taxes on the inhabitants, and on property within 
their limits subject to general taxation, to enable them to 
pay the debts thus incurred. But very few of these courts 
have decided this without a division among the judges of 
which they were composed, while others have decided against 
the existence of the power altogether.*

In all these cases, however, the decision has turned upon 
the question whether the taxation by which this aid was 
afforded to the building of railroads was for a public pur-
pose. Those who came to the conclusion that it was, held 
the laws for that purpose valid. Those who could not reach \ 
that conclusion held them void. In all the controversy this j 
has been the turning-point of the judgments of the courts.' I 
And it is safe to say that no court has held debts created in 1 
aid of railroad companies, by counties or towns, valid on 1 
any other ground than that the purpose for which the taxes 
were levied was a public use, a purpose or object which it 
was the right and the duty of State governments to assist 
by money raised from the people by taxation. The argu-
ment in opposition to this power has been, that railroads 
built by corporations organized mainly for purposes of gain 
—the roads which they built being under their control, and 
not that of the State—were private and not public roads, 
and the tax assessed on the people went to swell the profits 
of individuals and not to the good of the State, or the ben-
efit of the public, except in a remote and collateral way. On 
the other band it was said that roads, canals, bridges, navi-
gable streams, and all other highways had in all times been 
matter of public concern. That such channels of travel and 
of the carrying business had always been established, im-
proved, regulated by the State, and that the railroad had

The State v. Wapello Co., 9 Iowa, 308; Hanson v. Vernon, 27 Id. 28; 
arpless». Mayor, &c., 21 Pennsylvania State, 147 ; Whiting v. Fond du 

hac, 25 Wisconsin, 188.
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not lost this character because constructed by individual en-
terprise, aggregated into a corporation.

We are not prepared to say that the latter view of it is 
not the true one, especially as there are other characteristics 
of a public nature conferred on these corporations, such as 
the power to obtain right of way, their subjection to the laws 
which govern common carriers, and the like, which seem to 
justify the proposition. Of the disastrous consequences 
which have followed its recognition by the courts and which 
were predicted when it was first established there can be no 
doubt.

We have referred to this history of the contest over aid 
to railroads by taxation, to show that the strongest advocates 
for the validity of these laws never placed it on the ground 
of the unlimited power in the State legislature to tax the 
people, but conceded that where the purpose for which the 
tax was to be issued could no longer be justly claimed to 
have this public character, but was purely in aid of 
orjiersonal objects, the law authorizing it was beyond tie 
legislativopowei‘, and was an unauthorized invasion of pri-
vate right.*

It must be conceded that there are such rights in eveiy 
free government beyond the control of the State. 
ernment which recognized no such rights, which hel t ie 
lives, the liberty, and the property of its citizens subjec a 
all times to the absolute disposition and unlimited contio o 
even the most democratic depository of power, is a tei a 
but a despotism. It is true it is a despotism of the m J, 
of the majority, if you choose to call it so, but it is none 
less a despotism. It may well be doubted if a man is 
hold all that he is accustomed to call his own, all in w i c 
he has placed his happiness, and the security o w ic 
essential to that happiness, under the unlimited c omni 
of others, whether it is not wiser that this powei s iou  
exercised by one man than by many. _____ ___

* Olcott v. Supervisors, 16 Wallace, 689; People y. Salem’ 
452; Jenkins v. Andover, 103 Massachusetts, 94; Dillon on M P 
porations, § 587; 2 Redfield’s Laws of Railways, 398, ru e .
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The theory of our governments, State and National, is 
opposed to the deposit of unlimited power anywhere. The 
executive, the legislative, and the judicial branches of these 
governments are all of limited and defined powers.

There are limitations on such power which grow out of 
the essential nature of all free governments. Implied reser-
vations of individual rights, without which the social com-
pact could not exist, and which are respected by all govern-
ments entitled to the name. No court, for instance, would 
hesitate to declare void a statute which enacted that A. and
B. who were husband and wife to each other should be so 
no longer, but that A. should thereafter be the husband of
C. , and B. the wife of D. Or which should enact that the 
homestead now owned by A. should no longer be his, but 
should henceforth be the property of B.*

Of all the powers conferred upon government that of tax-
ation is most liable to- abuse. Given a purpose or object for 
which taxation may be lawfully used and the extent of its 
exercise is in its very nature unlimited. It is true that ex-
press limitation on the amount of tax to be levied or the 
things to be taxed may be imposed by constitution or stat-
ute, but in most instances for which taxes are levied, as the 
support of government, the prosecution of war, the Na-
tional defence, any limitation is unsafe. The entire resources 
of the people should in some instances be at the disposal of 
the government.

The power to tax is, therefore, the strongest, the most 
pervading of all the powers of government, reaching di-
rectly or indirectly to all classes of the people. It was said 
by Chief Justice Marshall, in the case of McCulloch n . The 
Slate of Maryland,^ that the power to tax is the power to de-
stroy. A striking instance of the truth of the proposition 
is seen in the fact that the existing tax of ten per cent, im-
posed by the United States on the circulation of all other 
banks than the National banks, drove out of existence every

Whiting v. Fond du Lac, 25 Wisconsin, 188; Cooley on Constitutional 
imitations, 129, 175, 487 ; Dillon on Municipal Corporations, 3 587.
t 4 Wheaton 431.
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State bank of circulation within a year or two after its pas-
sage. This power can as readily be employed against one 
class of individuals and in favor of another, so as to ruin the 
one class and give unlimited wealth and prosperity to the 
other, if there is no implied limitation of the uses for which 
the power may be exercised.

1/ To lay with one hand the power of the government on 
the property of the citizen, and with the other to bestow it 
upon favored individuals to aid private enterprises and build 
up private fortunes, is none the less a robbery because it is 
done under the forms of law and is called taxation. This is 
not legislation. It is a decree under legislative forms.i:

Nor is it taxation. A “ tax,” says Webster’s Dictionary, 
“ is a rate or sum of money assessed on the person or prop-
erty of a citizen by government for the use of the nation 
or state.” “ Taxes are burdens or charges imposed by the 
legislature upon persons or property to raise money for 
public purposes.”*

Coulter, J., in Northern Liberties n . St. John’s Church J says, 
very forcibly, “I think the common mind has everywhere 
taken in the understanding that taxes are a public impo-
sition, levied by authority, of the government for the pur-
pose of carrying on the government in all its machineiy and 
operations—that they are imposed for a public purpose.

We have established, we think, beyond cavil that there 
can be no lawful tax which is not laid for a public purpose. 
It may not be easy to draw the line in all cases so as to de-
cide what is a public purpose in this sense and what is not.

It is undoubtedly the duty of the legislature which im-
poses or authorizes municipalities to impose a tax to sec t a 
it is not to be used for purposes of privatejnterest instea 
of a public use, and the courts can only be justified in inter 
posing^vhon~a violation of this principle is clear an

* Cooley on Constitutional Limitations, 479. _
+ 13 Pennsylvania State, 104; see also Pray v. Northern Liberties, ’ ’

Mattei of Mayor of New York, 11 Johnson, 77; Camden». en, 
398; Sharpless v. Mayor of Philadelphia,supra; Hanson v. Verno , 
47; Whiting v. Fond du Lac, 25 Wisconsin, 188.
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reason for interference cogent. /And in deciding whether, 
in the given case, the object for which the taxes are assessed 
falls upon the one side or the other of this line, they must 
be governed mainly by the course and usage of the govern-
ment, the objects for which taxes have been Customarily and 
by long course of legislation levied, what objects or pur-
poses have been considered necessary to the support and for 
the proper use of the government, whether State or munici-
pal. Whatever lawfully pertains to this and is sanctioned 
by time and the acquiescence of the people may well be held 
to belong to the public use, and proper for the maintenance 
of good government, though this may not be the only7 crite-
rion of rightful taxation./*

But in the case before us, in which the towns are author-
ized to contribute aid by way7 of taxation to any class of 
manufacturers, there is no difficulty in holding that this is 
not such a public purpose as we have been considering. If 
it be said that a benefit results to the local public of a town 
by establishing manufactures, the same may be said of any7 
other business or pursuit which employs capital or labor. 
The merchant, the mechanic, the innkeeper, the banker, 
the builder, the steamboat owner are equally promoters of 
the public good, and equally deserving the aid of the citi-
zens by forced contributions. No line can be drawn in favor 
of the manufacturer which would not open the coffers of 
the public treasury to the importunities of two-thirds of 
the business men of’the city or town.

A reference to one or two cases adjudicated by courts of 
the highest character will be sufficient, if any authority7 were 
needed, to sustain us in this proposition.

In the case of Allen v. The Inhabitants of Jay*  the town 
meeting had voted to loan their credit to the amount of 
$10,000, to Hutchins and Lane, if they would invest $12,000 
in a steam saw-mill, grist-mill, and box-factory machinery, 
0 e built in that town by7 them. There was a provision 

to secure the town by mortgage on the mill, and the select-

* 60 Maine, 124.
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men were authorized to issue town bonds for the amount of 
the aid so voted. Ten of the taxable inhabitants of the 
town filed a bill to enjoin the selectmen from issuing the 
bonds.

Th’e Supfeme Judicial Court of Maine, in an able opinion 
by Chief Justice Appleton, held that this was not a public 
purpose, and that the town could levy no taxes on the in-
habitants in aid of the enterprise, and could, therefore, issue 
no bonds, though a special act of the legislature had ratified 
the vote of the town, and they granted the injunction as 
prayed for.

Shortly after the disastrous fire in Boston, in 1872, which 
laid an important part of that city in ashes, the governor of 
the State convened the legislative body of Massachusetts, 
called the General Court, for the express purpose of afford-
ing some relief to the city and its people from the sufferings 
consequent on this great calamity. A statute was passed, 
among others, which authorized the city to issue its bonds 
to an amount not exceeding twenty millions of dollars, 
which bonds were to be loaned, under proper guards for 
securing the city from loss, to the owners of the ground 
whose buildings had been destroyed by fire, to aid them in 
rebuilding.

In the case of Lowell v. The City of Boston, in the Supreme 
Judicial Court of Massachusetts, the validity of this act was 
considered. We have been furnished a copy of the opinion, 
though it is not yet reported in the regular series of that 
court. The American Law Review for July, 1878, say8 ^ia^ 
the question was elaborately and ably argued. The couit, 
in an able and exhaustive opinion, decided that the law was 
unconstitutional, as giving a right to tax for othei than a 
public purpose.

The same court had previously decided, in the case o 
Jenkins v. Anderson,*  that a statute authorizing the town an 
thorities to aid by taxation a school established by the wl 
of a citizen, and governed by trustees selected by the wi ,

* 103 Massachusetts, 74.
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was void because the school was not under the control of 
the town officers, and was not, therefore, a public purpose 
for which taxes could be levied on the inhabitants.

The same principle precisely was decided by the State 
court of Wisconsin in the case of Curtis v. Whipple.*  In that 
case a special statute which authorized the town to aid the 
Jefferson Liberal Institute was declared void because, though 
a school of learning, it wTas a private enterprise not under 
the control of the town authorities. In the subsequent case 
of Whiling v. Fond du Lac, already cited, the principle is 
fully considered and reaffirmed.

These cases are clearly in point, and they assert a princi-
ple which meets our cordial approval.

We do not attach any importance to the fact that the town 
authorities paid one instalment of interest on these bonds. 
Such a payment works no estoppel. If the legislature was 
without power to authorize the issue of these bonds, and 
its statute attempting to confer such authority is void, the 
mere payment of interest, which was equally unauthorized, 
cannot create of itself a power to levy taxes, resting on no 
other foundation than the fact that they have once been ille-
gally levied for that purpose.

The act of March 2d, 1872, concerning internal improve-
ments, can give no assistance to these bonds. If we could 
hold that the corporation for manufacturing wrought-iron 
biidges was within the meaning of the statute, which seems 
very difficult to do, it would still be liable to the objection 
that money raised to assist the company was not for a public 
purpose, as we have already demonstrated.

Judg ment  af fir med .

Mr. Justice CLIFFORD, dissenting:
Unable to concur either in the opinion or judgment in 

this case, I will proceed to state, in very brief terms, the 
reasons which compel me to withhold my concurrence.

* 24 Wisconsin, 850.
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Corporations of a municipal character are created by the 
legislature, and the legislature, as the trustee or guardian of 
the public interest, has the exclusive and unrestrained con-
trol over such a franchise, and may enlarge, diminish, alter, 
change, or abolish the same at pleasure. Where the gran-
tees of a franchise, as well as the grantors, are public bodies 
and the franchise is created solely for municipal objects, the 
grant is at all times within the control of the legislature, and 
consequently the charter is subject to amendment or repeal 
at the will of the granting power.*

Errors of indiscretion which the legislature may commit 
in the exercise of the power it possesses cannot be corrected 
by the courts, for the reason that the courts cannot adjudge 
an act of the legislature void unless it is in violation of the 
Federal or State constitution.f

State constitutions may undoubtedly restrict the power 
of the legislature to pass laws, and it is plain that any law 
passed in violation of such a prohibition is void, but the 
better opinion is that where the constitution of the State 
contains no prohibition upon the subject, express or implied, 
neither the State nor Federal courts can declare a statute of 
the State void as unwise, unjust, or inexpedient, nor for any 
other cause, unless it be repugnant to the Federal Constitu-
tion. Except where the Constitution has imposed limits 
upon the legislative power the rule of law appears to be that 
the power of legislation must be considered as practically 
absolute, whether the law operates according to natural jus-
tice or not in any particular case, for the reason that courts 
are not the guardians of the rights of the people of the State, 
save where those rights are secured by some constitutional 
provision which comes within judicial cognizance; or, in 
the language of Marshall, C. J., “ The interest, wisdom, and 
justice of the representative body furnish the only security

* Hartford v. Bridge Co., 10 Howard, 534; Bissell v. Jeffersonville, 24 Id. 
294 ; Darlington «. Mayor, 31 New York, 187 ; Granby v. Thurston, 23 Con-
necticut, 416; 2 Kent (12th ed.), 275.

f Benson v. Mayor, 24 Barbour, 248; Clarke v. Rochester, lb. 446; Bank 
v. Rome, 18 New York, 38.
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in a large class of cases not regulated by any constitutional 
provision.”*

Courts cannot nullify an act of the State legislature on the 
vague ground that they think it opposed to a general latent 
spirit supposed to pervade or underlie the constitution, where 
neither the terms nor the implications of the instrument dis-
close any such restriction.f Such a power is denied to the 
courts, because to concede it would be to make the courts 
sovereign over both the constitution and the people, and 
convert the government into a judicial despotism.|

Subject to the Federal Constitution the legislature of the 
State possesses the whole legislative power of the people, ex-
cept so far as the power is limited by the State constitution^

Our own decisions are to the same effect, as appears by 
one of very recent date, in which the court say that “ the 
legislative power of a State extends to everything within the 
sphere of such power, except as it is restricted by the Fed-
eral Constitution or that of the State.”||

Apply those principles to the cases before the court and 
it follows, as it seems to me, that the judgment in each case 
should be reversed for the fojlowing reasons: (1.) Because 
the demurrer to the declaration in each case should have 
been overruled. (2.) Because the bonds to which the cou-
pons sued on were attached were issued in pursuance of the 
express authority of the legislature vesting that power in 
the corporation defendants. (3.) Because the constitution 
of the State does not in any manner prohibit the passage of 
such a law as that under which the bonds were issued. (4.) 
Because it is not competent for a Federal court to adjudge 
a State statute void which does not conflict in any respect 
with the Constitution of the United States or that of the 
State whose legislature enacted the statute.o * * * §

* Bank v. Billings, 4 Peters, 568; Cooley on Constitutional Limitations 
(2d ed.), 168; Calder v. Bull, 3 Dallas, 398.

f Walker v. Cincinnati, 21 Ohio State, 41.
f Golden v. Prince, 3 Washington’s Circuit Court, 313.
§ Bank v. Brown, 26 New York, 467; People v. Draper, 15 Id. 532.
[| Pine Grove v. Talcott, 19 Wallace, 676.
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Unwise laws and such as are highly inexpedient and un-
just are frequently passed by legislative bodies, but there is 
no power vested in a Circuit Court nor in this court, to de-
termine that any law passed by a State legislature is void if 
it is not repugnant to their own constitution nor the Consti-
tution of the United States.

Vague apprehensions seem to be entertained that unless 
such a power is claimed and exercised inequitable conse-
quences may result from unnecessary taxation, but in my 
judgment there is much more to be dreaded from judicial 
decisions which may have the effect to sanction the fraudu-
lent repudiation of honest debts, than from any statutes 
passed by the State to enable municipal corporations to 
meet and discharge their just pecuniary obligations.

Basey  et  al . v . Gall aghe r .

1. Where in an equity case a demurrer is filed to the complaint and the
record does not disclose what disposition was made of it, and an answer 
is subsequently filed, upon which the parties proceed to a hearing, it 
will be presumed on appeal that the demurrer was abandoned.

2. Although by the organic act of the Territory of Montana common-law
and chancery jurisdiction is exercised by the same court, and by legis 
lation of the Territory the distinctions between the pleadings and modes 
of procedure in common-law actions and those in equity suits are abol 
ished, the essential distinction between law and equity is not changed. 
The relief which the law affords must be administered through the in-
tervention of a jury, unless a jury be waived; the relief which equity 
affords must be applied by the court itself, and all information presented 
to guide its action, whether obtained through masters reports or n 
ings of a jury, is merely advisory.

3. The provision in the statute of Montana of 1867 regulating procee ings
in civil cases declaring “ that an issue of fact shall be tried by a jury, 
unless a jury trial is waived,” does not require the court in an equity 
case to regard the findings of a jury called in the case as cone usive, 
though no application to vacate the findings be made by the parties, i 
in its judgment they are not supported by the evidence.

4. In the Pacific States and Territories a right to running waters on
public lands of the United States for purposes of irrigation may
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acquired by prior appropriation, as against parties not having the title 
of the government. The right, exercised within reasonable limits, hav-
ing reference to the condition of the country, and the necessities of the 
community, is entitled to protection. This rule obtains in the Territory 
of Montana, and is sanctioned by its legislation.

5. By the act of Congress of July 26th, 1866, which provides “that when-
ever by priority of possession rights to the use of water for mining, ag-
ricultural, manufacturing, or other purposes, have vested and accrued, 
and the same are recognized and acknowledged by the local customs, 
laws, and decisions of courts, the possessors and owners of such vested 
rights shall be maintained and protected in the same,” the customary 
law with respect to the use of water, which had grown up among occu-
pants of the public land under the peculiar necessities of their condition, 
is recognized as valid. That law may be shown by evidence of the local 
customs, or by the legislation of the State or Territory, or the decisions 
of the courts. The union of the three conditions in any particular case 
is not essential to the perfection of the right by priority ; and in case of 
conflict between a local custom and a statutory regulation, the latter, as 
of superior authority, will control.

Appe al  from the Supreme Court of the Territory of Mon-
tana. The case was thus:

The organic act of the Territory just named recognizes 
the distinction between the jurisdictions of law and equity, 
but requires that proceedings in both be in the same court.

By a statute of the Territory regulating proceedings in 
such cases in courts of the Territory, only one form of civil 
action is allowed; and it is there enacted that “issues of fact 
shall be tried by a jury, unless a jury is waived or a refer-
ence ordered,” in a way which the statute provides.

In this state of the law Gallagher and others filed a bill in 
one of the District Courts of the Territory, against Basey, 
Stafford, and others, praying for an injunction to restrain them 
from diverting the water of a stream known as Avalanche 
Creek, in the said Territory, to which they, the plaintiffs, 
asserted a right by prior appropriation for the purposes of 
irrigation. They alleged that in the year 1866 they and 
their predecessors in interest took up for settlement and 
cultivation certain farms, designated by them as “ ranches,” 
on the public lands of the United States near the creek, in 
the county of Meagher, in that Territory; and that they or 
their predecessors in interest had ever since occupied and
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cultivated the same; that it was necessary to irrigate the 
land for its successful cultivation, and to raise grain, hay, 
and vegetables; that they accordingly, during that year and 
the following spring, constructed, at great labor and ex-
pense, a ditch by which they intersected the creek a short 
distance from its junction w’ith the Missouri River, and con-
veyed its water to their farms and used it for irrigation; 
that at this time the water was not appropriated by any per-
son, and was subject to appropriation by them; that by their 
ditch they appropriated the water to the extent of live hun-
dred inches, according to the measurement of miners; that 
this amount was necessary to the successful cultivation of 
the land, and by means of it they and their predecessors in 
interest were enabled to cultivate the farms and raise large 
and valuable crops of grain, hay, and vegetables.

They further alleged that subsequent to this appropriation 
by them, and during the years 1867 and 1870, and the inter-
vening period, the defendants erected dams across the creek 
above the head of their ditch and diverted the water of the 
stream, and thereby wholly deprived them of its use and en-
joyment, preventing their cultivation of the farms and ren-
dering them useless; that had the water been permitted to 
flow, unobstructed by the dams of the defendants, there 
would have been a sufficient supply for irrigating and culti-
vating the farms. They therefore sought the aid of the 
court to restrain the defendants from diverting the water, 
except so much as might be in excess of the five hundied 
inches appropriated by them.

To this complaint the defendants demurred, on the 
ground, 1st, that the cause of action alleged was barred by 
the statute of limitations; and, 2d, that the complaint did 
not state a cause of action. The record did not disclose 
what disposition was made of the demurrer.

An answer was subsequently filed which denied the sev 
eral allegations of the complaint, except the one whic 
averred the possession by the plaintiffs of their farms.

The record was a very defective one, and presented the 
case obscurely. Gathering, however, what could be gat
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ered from its imperfect statements, it would seem that at 
the May Term of the District Court of the Territory in 1871, 
previous to the final hearing, which was had at the subse-
quent July Term, a jury was called in the case, to which 
certain questions were .submitted and its answers taken. 
The jury found substantially that parties by the name of 
White and Torvais, prior to September or October, 1866, 
had appropriated the water of the creek to the extent of 
thirty-five inches; that these parties, during one of those 
months, gave the plaintiffs and their predecessors the right 
to connect with their ditch, and to extend and enlarge the 
same; that the plaintiffs and their predecessors commenced 
such enlargement during those months, and increased the 
capacity of the ditch to two hundred and fifty inches; that 
White and Torvais afterwards, in 1867, sold their water-
right and ditch to the defendant, Stafford; that the defend-
ant, Basey, had no interest in privity with the other defend-
ants, and diverted the water for his own use by agreement 
with the plaintiffs, and that neither of the other defendants 
had diverted water to the injury of the plaintiffs previous to 
the commencement of the action.

Upon these special findings both parties moved the court 
for judgment; the defendants, that the complaint be dis-
missed; the plaintiffs, that a decree pass in their favor. On 
these motions the court hear(J the whole case “ on the plead-
ings, evidence, and proceedings therein, and the findings of 
the jury,” and rendered a decree adjudging that the defend-
ant, Stafford, was entitled to thirty-five inches of the water, 
and that as against the defendants, saving this amount, the 
plaintiffs were entitled to two hundred and fifteen inches of 
the water, and decreed an injunction against any diversion 
of the water by the defendants which would prevent its flow 
to this extent in the stream to the ditch of the plaintiffs. 
From this decree an appeal was taken to the Supreme Court 
of the Territory, and there the decree was affirmed. From 
that affirmance this appeal was taken.

In rendering the decree, the District Court disregarded a 
portion of the findings of the jury and adopted others, and 

VOL. XX. . 43
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this action was approved by the Supreme Court of the Ter-
ritory, and constituted one of the errors assigned here for 
the reversal of its decree.

The correctness or incorrectness of the decree appealed 
from, depended perhaps, in part, upon certain statutes.

They were thus: One was an act of Congress of July 26th, 
1866,*  which enacted as follows:

“ Sectio n  9. Whenever by priority of possession rights to the 
use of water for mining, agricultural, manufacturing or other 
purposes, have vested and accrued, and the same are recognized 
and acknowledged by the local customs, laws, and decisions of courts, 
the possessors and owners of such vested rights shall be main-
tained and protected in the same. And the right of way for 
the construction of ditches and canals for the purposes aforesaid 
is hereby acknowledged and confirmed.”

The other statutes were Territorial acts. The first was an 
act passed on the 12th of January, 1865, entitled “ An act to 
protect and regulate the irrigation of land in Montana Territory. ” 
The first section of this act thus enacted:

“All persons who claim, own, or hold a possessory right or 
title to any land, or parcel of land, within the boundary of Mon-
tana Territory, as defined in the organic act of this Territory, 
when those claims are on the bank, margin, or neighborhood of 
any stream of water, creek, or river, shall be entitled to the use 
of the water of said stream for the purpose of irrigation, and 
making said claim available to the full extent of the soil for 
agricultural purposes.”

The fourth section was thus:
“In case the volume of water in said stream or river shall 

not be sufficient to supply the continual wants of the entire 
country through which it passes, then the nearest justice of the 
peace shall appoint three commissioners, as hereinafter provide , 
whose duty it shall be to apportion, in a just and equitable propor 
tion, a certain amount of said water, upon certain alternate wee y 
days, to different localities, as they may in their judgment thin es

* 14 Stat, at Large, 253.
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for the interest of dll parties concerned, and with a due regard to the 
legal rights of all."

In 1870 this act of 1865 was repealed and another act 
was passed, making provision for the construction of ditches 
and the irrigation of agricultural lands. This enacted in its 
second, fifth, and sixth sections as follows:

“Sect ion  2. Any person or persons, corporation or company, 
who may have or hold a title or possessory right or title to 
any agricultural lands within the limits of this Territory, as 
defined by the organic act thereof, shall be entitled to the use 
and enjoyment of the waters of the streams or creeks in said 
Territory for the purposes of irrigation and making said land 
available for agricultural purposes to the full extent of the soil 
thereof.

“ Sec tion  5. In all controversies respecting the rights to water 
under the provisions of this act the same shall be determined by the 
date of the appropriation as respectively made by the parties.

“ Sec tion  6. The waters of the streams or creeks of the Ter-
ritory may be made available to the full extent of the capacity 
thereof for irrigating purposes, without regard to deterioration 
in quality or diminution in quantity, so that the same do not 
materially affect or impair^the rights of the prior appropriator, 
but in no case shall the same be diverted or turned from the 
ditches or canals of such appropriator, so as to render the same 
unavailable.”

In 1871 and 1872, when the statutes of Montana were re-
vised, and a code of laws and practice was established for 
the Territory, this last act was incorporated into the system 
and re-enacted as part of it.*

Mr. Montgomery Blair, for the appellants:
The Supreme Court of the Territory erred in affirming 

the decree of the District Court:
1. Because in rendering that decree the District Court 

disregarded the findings of the jury, and by the laws of the 
Territory those findings were conclusive upon the court.

* Laws of Montana; Codified Statutes, 1871 and 1872, p. 498.
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In the Territory of Montana only one form of action is 
allowed, and all distinctions in actions are abolished. And 
issues of fact are required to be tried by a jury in all cases, 
unless a jury is waived, or a reference is ordered, as pro-
vided for in the act. And the jury are made the exclusive 
judges of all questions of fact. Now in Taylor v. Person*  
a case from North Carolina, in which the distinction be-
tween law and equity is fully recognized, but where a statute 
requires just what the Montana statute requires, it has been 
adjudged that if the record does not show that the facts had 
been found by a jury, it is error for which the decree will be 
reversed.

2. Because the decree proceeds upon the assumption that 
the appellees acquired a vested right in the water in ques-
tion by being the first appropriators of it.

The law governing this subject is found in the act of Con-
gress of July 26th, 1866. By the terms of that act the right 
in question is made to depend upon the existence of three 
several conditions: First, “it must be recognized and ac-
knowledged by the local customs of the Territorysecond, 
by “the (local) laws;” and, third, “by the decisions of the 
courts.”

The fourth section of the act of the Territory of 1865 is 
inconsistent with the doctrine of right by prior appropria-
tion, and so Chief Justice Wade held in his separate opinion 
in the case of Thorp v. Freed.'\ It is true that his asso-
ciate, Knowles, J., differed from him, and that the case was 
decided on other grounds. In commenting upon the statute 
mentioned the Chief Justice says:

“The whole purpose of the statute was to utterly abolish and 
annihilate the doctrine of prior appropriation.” . . . “ If the sec-
tion does not mean that there shall be an equal distribution 
among all the parties concerned in such water, without any re-
gard whatever to the date of appropriation, then I am utterly 
unable to comprehend the language used.”

* 2 Hawks, 298. | 1 Montana, 653.



Oct. 1874.] Bas ey  v. Gal la gh er . 677

Argument for the appellees.

Jtfr. jR. T. Merrick, contra:
I. The case was a chancery case, and was tried as such, 

and the decree is in the usual form of decrees in chancery.
The issues submitted to the jury were so submitted only 

to aid the chancellor in ascertaining, from the evidence be-
fore him, the ultimate facts upon which to rest his decree. 
The two jurisdictions of law and equity in Montana are rec-
ognized as separate and distinct, and even though one form 
of action prevail, must be exercised as separate and distinct 
from each other in all cases, and equitable or legal relief ad-
ministered according to the rules appertaining to the juris-
dictions respectively.

II. The first appropriation of the water of a stream passing 
through the public lands of the United States for some bene-
ficial purpose confers the right to the use and enjoyment of 
the water to the extent of the original appropriation.*

In this case there is no riparian owner except the United 
States, and the record does not show that either of the par-
ties even occupy along the margin of the stream. The lands 
being open to appropriation the rule of time is the rule of 
right, and the first taker is to be protected in his entry and 
possession. Blackstone says: f

“If a stream be unoccupied I may erect a mill thereon, and 
detain the water; yet not so as to injure my neighbor’s prior 
mill, or his meadow, for he hath by his first occupancy acquired 
a property in the current.”

In Williams v. Morland f and in Liggins v. Inge,§ and in the 
earlier cases in Massachusetts and Connecticut a similar 
principle was announced. Later adjudications in England 
establishing a different doctrine rest upon the fact that the

* Irwin ®. Phillips, 5 California, 140; Bear River Co. v. The York Mining 
Co., 8 Id. 332; Butte Canal Co. v. Vaughn, 11 Id. 152; McDonald v. Bear 

River Co., 13 Id. 220; Phoenix Water Co. v. Fletcher, 23 Id. 482; Hill v. 
Smith, 27 Id. 476; Smith v. O’Hara, 43 Id. 371; Lohdell v. Simpson et al., 2 

Nevada, 274; Ophir Mining Co. v. Carpenter, 4 Id. 534; Hobart v. Ford, 6 

Id. 80; Dalton v. Bowker, 8 Id. 201.

t 3 Commentaries, 403.
t 2 Barnewall & Cress well, 913. § 7 Bingham, 692.
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right to the use of the water of the stream had never been 
detached as property from the ownership of the adjacent soil, 
and that such use was claimed and held only as a riparian 
right.

The act of Congress of July 26th, 1866, clearly recognizes 
a right to the use of water as independent of any right or 
title to land, and assures protection to this right whenever 
it has “vested” by “priority of possession” provided the 
“local customs, laws, and decisions of courts,” recognize 
such a right and such a mode of acquiring it.

Congress is here dealing with the public domain.
The question then arises, is the case of the complainant 

within the provisions of the act of Congress of July 26th, 
1866?

Do the local customs, laws, and decisions of the courts of 
Montana recognize the acquisition of a right to the use of 
the water of a stream by appropriation, as separate and dis-
tinct from the ownership of land adjacent to the stream, and 
is such right to be determined by the priority of possession 
among respective claimants?

What is the fact as to the local customs, laws, and de-
cisions of Montana, as they affect this question ?

[The counsel here cited and commented upon the laws of 
the Territory which are given in the statement of the case; 
and contended that they established that “ rights to the use 
of water for agricultural purposes” may be acquired and 
become vested by priority of possession.]

The “ local customs and decisions of the courts of the 
Territory also recognize and establish a similar rule of 
property.

In Thorp v. Freed, Knowles, J., says:
“Ever since the settlement of this Territory it has been the 

custom of those who settled themselves upon the public domain 
and devoted any part thereof to the purposes of agriculture, to 
dig ditches and turn out the water of some stream to irrigate 
the same. This right has been generally recognized by our 
people. It has been universally conceded that it was a necessity of 
agricultural pursuits. So universal has been this usage that
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do not suppose there has been a parcel of land, to the extent of 
one acre, cultivated within the bounds of this Territory that 
has not been irrigated by water diverted from some running 
stream.”

Wade, C. J., in a separate opinion in the same case, de-
nies that any custom exists recognizing the right to appro-
priate water for the purposes of agriculture and irrigation, 
whilst apparently admitting the existence of the custom as 
applied to mining and the mineral lands of the public do-
main.

But if a usage exists recognizing the right to divert and 
appropriate water, the purpose for which the appropriation 
may be made is immaterial, provided it be useful or bene-
ficial and not for speculation.*

This right has been recognized, too, by the courts. The 
cases referred to show that it has been uniformly recognized 
and established in California and Nevada, and the courts of 
Montana have, on this subject, followed the decisions of the 
courts of those States.!

Mr. Justice FIELD, after stating the facts of the case, de-
livered the opinion of the court, as follows :

The record does not disclose what disposition was made 
of the demurrer to the complaint, but as an answer was sub-
sequently filed upon which the parties proceeded to a hear-' 
ing, the presumption is that it was abandoned.

By the organic act of the Territory, the District Courts 
are invested with chancery and common-law jurisdiction. 
The two jurisdictions are exercised by the same court, and, 
under the legislation of the Territory, the modes of procedure 
up to the trial or hearing are the same whether a legal or 
equitable remedy is sought. The suitor, whatever relief he 
may ask, is required to state “ in ordinary and concise lan-

* Ortman et al. ®. Dixon, 13 California, 33; Davis v. Gale, 32 Id. 26; 
Woolman v. Garringer, 1 Montana, 535.
t Caruthers v. Pemberton, 1 Montana, 111, 113; Thorp v. Woolman, lb. 

171,172; Woolman v. Garringer, lb. 535, 543; Atchison ®. Peterson, lb. 564.
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guage” the facts of his case upon which he invokes the 
judgment of the court. But the consideration which the 
court will give to the questions raised by the pleadings, 
when the case is called for trial or hearing, whether it will 
submit them to a jury, or pass upon them without any such 
intervention, must depend upon the jurisdiction which is to 
be exercised. If the remedy sought be a legal one, a jury is 
essential unless waived by the stipulation of the parties; but 
if the remedy sought be equitable, the court is not bound to 
call a jury, and if it does call one, it is only for the purpose 
of enlightening its conscience, and not to control its judg-
ment. The decree which it must render upon the law and 
the facts must proceed from its own judgment respecting 
them, and not from the judgment of others. Sometimes in 
the same action both legal and equitable relief may be 
sought, as for example, where damages are claimed for a 
past diversion of water, and an injunction prayed against its 
diversion in the future. Upon the question of damages, a 
jury would be required; but upon the propriety of an in-
junction, the action of the court alone could be invoked. 
The formal distinctions in the pleadings and modes of pro-
cedure are abolished; but the essential distinction between 
law and equity is not changed. The relief which the law 
affords must still be administered through the intervention 
of a jury, unless a jury be waived; the relief which equity 
affords must still be applied by the court itself, and all in-
formation presented to guide its action, whether obtained 
through masters’ reports or findings of a jury, is merely ad-
visory. Ordinarily, where there has been an examination 
before a jury of a disputed fact, and a special finding made, 
the court will follow it. But whether it does so or not must 
depend upon the question whether it is satisfied with the 
verdict. This discretion to disregard the findings of the 
jury may undoubtedly be qualified by statute; but we do 
not find anything in the statute of Montana, regulating pro-
ceedings in civil cases, which affects this discretion. That 
statute is substantially a copy of the statute of California as 
it existed in 1851, and it was frequently held by the Supreme
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Court of that State, that the provision in that act requiring 
issues of fact to be tried by a jury, unless a jury was waived 
by the parties, did not require the court below to regard as 
conclusive the findings of a jury in an equity case, even 
though no application to vacate the findings was made by 
the parties, if in its judgment they were not supported by 
the evidence. That court only held that the findings, when 
not objected to in the court below and the judge was satis-
fied with them, could not be questioned for the first time on 
appeal.*

The question on the merits in this case is whether a right 
to running waters on the public lands of the United States 
for purposes of irrigation can be acquired by prior appro-
priation, as against parties not having the title of the govern-
ment. Neither party has any title from the United States; 
no question as to the rights of riparian proprietors can there-
fore arise. It will be time enough to consider those rights 
when either of the parties has obtained the patent of the 
government. At present, both parties stand upon the same 
footing; neither can allege that the other is a trespasser 
against the government without at the same time invalidat-
ing his own claim.

In the late case of Atchison v. Peterson,^ we had occasion 
to consider the respective rights of miners to running waters 
on the mineral lands of the public domain; and we there 
held that by the custom which had obtained among miners 
in the Pacific States and Territories, the party who first sub-
jected the water to use, or took the necessary steps for that 
purpose, was regarded, except as against the government, 
as the source of title in all controversies respecting it; that 
the doctrines of the common law declaratory of the rights 
of riparian proprietors were inapplicable, or applicable only 
to a limited extent, to the necessities of miners, and were 
inadequate to their protection; that the equality of right

* Still v. Saunders, 8 California, 287; Goode v. Smith, 13 Id. 81; Duff v. 
I'isher, 15 Id. 376. See, also, Koppikus v. State Capitol Commissioners, 16 
Id. 248; and Weber v. Marshall, 19 Id. 447.

t Supra, p. 507.
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recognized by that law among all the proprietors upon the 
same stream, would have been incompatible with any ex-
tended diversion of the water by one proprietor, and its con-
veyance for mining purposes to points from which it could 
not be restored to the stream; that the government by its 
silent acquiescence had assented to and encouraged the oc-
cupation of the public lands for mining; and that he who 
first connected his labor with property thus situated and 
open to general exploration, did in natural justice acquire a 
better right to its use and enjoyment than others who had 
not given such labor; that the miners on the public lands 
throughout the Pacific States and Territories, by their cus-
toms, usages, and regulations, had recognized the inherent 
justice of this principle, and the principle itself was at an 
early period recognized by legislation and enforced by the 
courts in those States and Territories, and was finally ap-
proved by the legislation of Congress in 1866. The views 
there expressed and the rulings made are equally applicable 
to the use of water on the public lands for purposes of irriga-
tion. No distinction is made in those States and Territories 
by the custom of miners or settlers, or by the courts, in the 
rights of the first appropriator from the use made of the 
water, if the use be a beneficial one.

In the case of Tartar v. The Spring Creek Water and Mining 
Company, decided in 1855, the Supreme Court of California 
said: “ The current of decisions of this court go to estab-
lish that the policy of this State, as derived from her legis-
lation, is to permit settlers in all capacities to occupy the 
public lands, and by such occupation to acquire the right of 
undisturbed enjoyment against all the world but the true 
owner. In evidence of this, acts have been passed to pro-
tect the possession of agricultural lands acquired by mere 
occupancy; to license miners; to provide for the recovery 
of mining claims; recognizing canals and ditches which 
were known to divert the water of streams from their natu-
ral channels for mining purposes; and others of like char-
acter. This policy has been extended equally to all pursuits, 
and no partiality for one over another has been evinced, ex-
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cept in the single case where the rights of the agriculturist 
are made to yield to those of the miner where gold is discov-
ered in his land. . . . The policy of'the exception is obvious. 
Without it the entire gold region might have been inclosed 
in large tracts, under the pretence of agriculture and-graz-
ing, and eventually what would have sufficed as a rich bounty 
to many thousands would be reduced to the proprietorship 
of a few. Aside from this the legislation and decisions 
have been uniform in awarding the right of peaceable en-
joyment to the first occupant, either of the land or of any-
thing incident to the land.”*

Ever since that decision it has been held generally through-
out the Pacific States and Territories that the right to water 
by prior appropriation for any beneficial purpose is entitled 
to protection. Water is diverted to propel machinery in 
flour-mills and saw-mills, and to irrigate land for cultiva-
tion, as well as to enable miners to work their mining claims; 
ai\d in all such cases the right of the first appropriate!’, exer-
cised within reasonable limits, is respected and enforced. 
We say within reasonable limits, for this right to water, like 
the right by prior occupancy to mining ground or agricul-
tural land, is not unrestricted. It must be exercised with 
reference to the general condition of the country and the 
necessities of the people, and not so as to deprive a whole 
neighborhood or community of its use and vest an absolute 
monopoly in a single individual. The act of Congress of 
1866 recognizes the right to water by prior appropriation 
for agricultural and manufacturing purposes, as well as for 
mining. Its language is: “ That whenever by priority of 
possession rights to the use of w’ater for mining, agricultural, 
manufacturing, or other purposes, have vested and accrued, 
and the same are recognized, and acknowledged by the local 
customs, laws, and decisions of courts, the possessors and 
owners of such vested rights shall be maintained and pro-
tected in the same.”

It is very evident that Congress intended, although the lan-

* Per Heydenfeldt, J., 5 California, 397.
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guage used is not happy, to recognize as valid the customary 
law with respect to the use of water which had grown up 
among the occupants of the public land under the peculiar 
necessities of their condition; and that law may be shown 
by evidence of the local customs, or by the legislation of the 
State or Territory, or the decisions of the courts. The 
union of the three conditions in any particular case is not 
essential to the perfection of the right by priority; and in 
case of conflict between a local custom and a statutory regu-
lation, the latter, as of superior authority, must necessarily 
control.

This law was in force when the plaintiffs in this case ac-
quired their right to the waters of Avalanche Creek. There 
was also in force an act of the Territory, passed on the 12th 
of January, 1865, to protect and regulate the irrigation of 
land, which declared in its first section that all persons who 
claimed or held a possessory right or title to any land within 
the Territory on-the bank, margin, or neighborhood of any 
stream of water, should be “ entitled to the use of the water 
of said stream for the purpose of irrigation and making said 
claim available to the full extent of the soil fbr agricultural 
purposes.” Another section provided that in case the volume 
of water in the stream was not sufficient to supply the con-
tinual wants of the entire country, through which it passed, 
an apportionment of the water should be made between dif-
ferent localities by commissioners appointed for that pur-
pose. This last section has no application to the present 
case, for it is not pretended that there was not water enough 
in the district, where Avalanche Creek flows, to supply the 
wants of the country; and, the section itself was repealed 
in 1870.*

In January of that year another act was passed by the 
legislature of Montana upon the same subject, which recog-
nizes the right by prior appropriation of water for the pur-
poses of irrigation, and declares that all controversies re-
specting the rights to water under its provisions shall be

* Session Laws of 1865, 367.
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determined by the date of the appropriation as respectively 
made by the parties, and that the water of the streams shall 
be made available to their full extent for irrigating purposes, 
without regard to deterioration in quality or diminution in 
quantity, “so that the same do not materially affect or im-
pair the rights of the prior appropriator; but in no case 
shall the same be diverted or turned from the ditches or 
canals of such appropriator so as to render the same una-
vailable.”*

Several decisions of the Supreme Court of Montana have 
been cited to us recognizing the right by prior appropriation 
to water for purposes of mining on the public lands of the 
United States, and there is no solid reason for upholding 
the right when the water is thus used, which does not apply 
with the same force when the water is sought on those lands 
for any other equally beneficial purpose. In Thorp v. Freed 
the subject was very ably discussed by two of the justices 
of that court, who differed in opinion upon the question in 
that case, where both parties had acquired the title of the 
government. The disagreement would seem to have arisen 
in the application of the doctrine to a case where title had 
passed from the government, and not in its application to a 
case where neither party had acquired that title. In the 
course of his opinion Mr. Justice Knowles stated that ever 
since the settlement of the Territory it had been the custom 
of those who had settled themselves upon the public domain 
and devoted any part thereof to the purposes of agriculture, 
to dig ditches and turn out the water of some stream to irri-
gate the same; that this right had been generally recognized 
by the people of the Territory, and had been universally con-
ceded as a necessity of agricultural pursuits. “ So universal,” 
added the justice, “has been this usage that I do not sup-
pose there has been a parcel of land, to the extent of one 
acre, cultivated within the bounds of this Territory, that has 
not been irrigated by water diverted from some running 
stream.”^

Session Laws of 1870, 57. j- 1 Montana, 652, 665.
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We are satisfied that the right claimed by the plaintiffs is 
one which, under the customs, laws, and decisions of the 
courts of the Territory, and the act of Congress, should be 
recognized and protected.

Decree  aff irmed .

ERRATUM.

The reader will please to consider what is below as inserted 
on page 591, after the last clause of the syllabus of Murdock v. 
City of Memphis, and as paragraph 9 thereof; and also to con-
sider the same thing as inserted in the Index, on page 698, as a 
paragraph between the paragraphs 2 and 3 of the title “ Juris-
diction,” now there.

Where an act of Congress calls into operative effect a provision in a 
deed, in virtue of which provision thus called into effect, a party claims title 
and right in such a way that, confessedly, hut for the act, no suit would lie, 

the party so claiming claims a “ title ” and “ right ” “ under ” a statute o 
the United States within the meaning of the act of February 5th, 1867, an 
if the decision is against the title and right thus set up and claimed, juris 

diction exists here to re-examine.



ABANDONMENT OF CONTRACT. See Contract, 4.
ACCORD AND SATISFACTION. See Equity, 4.
ACTION. See Assumpsit; Equity; Quantum Valebat; Release of Action.
ADJUSTERS OF AVERAGE. See Bottomry Bond.
ADMIRALTY. See Collision; Practice, 6, 7; Proceeding in rem.

1. Where claims on the proceeds in the registry of a vessel sold are not
maritime liens, the District Court cannot distribute those proceeds in 
payment of the claims if the owners of the vessel oppose such distri-
bution. The Lottawanna, 201.

2. A creditor by judgment in a State court, of the owners of the vessel,
even though he have a decree in personam also in the admiralty against 
them, cannot seize, or attach, on execution, proceeds of the vessel in 
the registry of the admiralty, lb.

8. Advances made in a foreign port to equip a vessel, and to procure for 
her a cargo to a port of destination, are primci facie presumed to be 
made oh the credit of the vessel. They are a lien on the vessel and 
constitute an insurable interest. Insurance Company v. Baring, 159.

ADVANCES TO VESSEL. See Admiralty, 3.
AGENT. See Evidence, 1; Insurance, 4, 5.

The Supreme Court will not, except in a case of clear mistake, reverse a 
consentaneous decree of the District and Circuit Courts on question 
of fact. The S. B. Wheeler, 385.

APPEAL. See Practice, 1, 6, 7.
When in a proceeding in rem an appeal is taken to the Circuit Court from 

a decree of the District Court, the res or its proceeds follows the cause 
into the former court. The Lottawanna, 201.

APPEARANCE.
The effect of a general appearance by an attorney, and of his withdrawal 

of appearance afterwards ; these matters considered and effect given 
to*a  general appearance for a defendant, and afterwards withdrawn 
“ without prejudice to the plaintiff.” Creighton v. Kerr, 8.

ARMY CONTRACT. See Subsistence Stores.
( 687 )
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ASSIGNMENT OF ERRORS.
A judgment affirmed for want of such an assignment of errors as is re-

quired by the twenty-first rule ; there being in the record no plain
• error not assigned, and such as the court thought fit to be noticed by 

it without a proper assignment. Treat v. Jemison, 652.

ASSUMPSIT. See Quantum Valebat.
Where one, fraudulently exhibiting to another a sealed instrument recit-

ing that tne person exhibiting it has a claim for a sum of money on 
a third party (he having no claim whatsoever), fraudulently induced 
that other to buy it from him, and such other buying it, paid him in 
money for it, and took an assignment under seal on the back of the 
instrument, the person thus defrauded may recover his money in as-
sumpsit, on a declaration containing besides the common counts spe-
cial counts setting out the instrument as inducement, and averring 
the utter falsity of its recitations, and the fraud of the whole transac-
tion. ’ Burton v. Driggs, 125.

ATTORNEY AT LAW.
Effect of a general appearar.ee by him in a case for th.e defendant, and his 

subsequent withdrawal “ without prejudice to the plaintiff.” Creighton 
n . Kerr, 8.

ATTORNEY IN FACT. See Insurance, 4, 5.
AVERAGE, ADJUSTERS OF. See Bottomry Bond.
BANK. See National Bank.

Where the charter makes stockholders liable “ respectively for its debts ” 
in proportion to their stock therein, they cannot, in a case where 
there are numerous debts, be proceeded against at law. Relief must 
be sought for in equity. Pollard v. Bailey, 520.

BANKRUPT ACT.
1. A landlord’s claim for rent is, in Pennsylvania, and under its law, paid

out of a bankrupt’s goods liable to distress on demised premises, be-
fore making a dividend of their proceeds among creditors generally. 
Dongstreth v. Pennock, 575.

2. After an assignee in bankruptcy, aided by a creditor, has twice con-
tested before the District Court or its referee the claim of a person 
who has been allowed to prove his claim, and, after all the evidence 
which could then or afterwards be produced, it has been twice decided 
that the claim was a valid one, no bill lies in the Circuit Court against 
either the assignee or the person who has been allowed to prove his 
claim, to have the order allowing it reversed. Such a bill may be 
demurred to for want of equity. Bank v. Cooper, 171.

3. The lien of a valid mortgage is not divested by the mere fact of the
holder of it subsequently taking a transfer of the equity of redemption 
made to him with a view of giving to him a preference, and in vio-
lation of the Bankrupt Act The transfer of the equity of redemp 
tion is itself void. Avery v. Haekley, 407.

4. A debt due to the United States, though it be by one who owes it as a 
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BANKRUPT ACT {continued).
surety only, is not barred by the debtor’s discharge with certificate, 
under the Bankrupt Act of 1867. United States v. Herron, 251.

5. To authorize the assignee of a bankrupt to recover the money or prop-
erty under the thirty-ninth section of the Bankrupt Act, it is necessary 
not only that he should establish the act of the bankrupt, of which 
he complains, but also that it was done with a view to give a prefer-
ence over other creditors, and that the other party to the transaction 
had reasonable cause to believe that such person was insolvent. Wil-
son v. City Bank (17 Wallace, 473), affirmed. Mays v. Fritton, 414.

6. Where the consideration of a question is prima facie within the juris-
diction and control of a State court—such as determining to whom 
the surplus of a fund raised by the foreclosure of a mortgage belongs 
—if the person who gave the mortgage becomes bankrupt and his 
assignee goes into the State court, submits to its jurisdiction, and 
nowhere asserts, in any way, the rights of the Federal courts in the 
matter—he cannot, after taking his chance for a decision in his favor, 
and getting one against him, raise in this court the point of want of 
jurisdiction in the State court. Ib.

7. Where, on a feigned issue between a bankrupt’s assignee and a creditor
preferred, directed to a jury to settle the questions whether a party in-
solvent have made a payment to the preferred creditor with a view to 
give him a preference over other creditors, and whether the party re-
ceiving payment had reasonable cause to believe that the person pay-
ing him was insolvent, both of the facts abovementioned have been 
found against the assignee, and this court has not the evidence before 
it, it must assume that the verdict of the jury is right. Ib.

BOND ON APPEAL. See Pleading, 1.

BOTTOMRY BOND.
1. Where adjusters of average, under directions from a mortgagee of a

vessel in possession, and with the consent of her owners, undertake to 
adjust the business of the vessel and, proceeding in their office, collect 
the freights, general average, and insurance, and pay a bottomry bond, 
having it assigned to themselves, and make the necessary disburse-
ments of the vessel, it will not be inferred that they meant to extin-
guish as against themselves the bottomry lien. Belle of the Sea, 421.

2. Nor will a representation in the nature of a mere opinion by them as
to what will be the result of the whole adjustment, prevent them from 
enforcing their bottomry lien, if the freight, insurances, &c., do not 
discharge it, against a purchaser of the vessel who has relied on the 
representation. Ib.

charge .
If there be no evidence to support facts, assumed in a prayer for a charge, 

to have been supported by a greater or less weight of evidence, it is 
the duty of the court to reject the prayer. It would be error to leave 
a question to a jury in respect to which there was no evidence. In-
surance Company v. Baring, 159.

VOL. xx. 44
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CITY ATTORNEY. See Contract, 4.
COLLISION. See Practice, 6, 7.

Whether the absence of a lookout at the bow of a sailing vessel, though 
at night, was or was not a contributing fault to a collision, is a ques-
tion of fact, and where on a libel for a collision both the District and 
the Circuit Courts have held that the lookout was not necessary, the 
general rule of admiralty practice prevails, and this court will not 
reverse unless there has been clear error. The S. B. Wheeler, 385.

CONFISCATION ACTS, THE.
1. Of July 17th, 1862, was not repealed by the President’s proclamations

of amnesty in 1868. The act interpreted. What sort of information 
under it is to be held sufficient, after final judgment of condemnation. 
The essential character of an “ information ” not changed into a pro-
ceeding on admiralty side of the court, by being entitled a “ libel ” of 
information, and the- warrant and citation being called “a monition.” 
What constitutes service under the act; and when the property con-
demned will be presumed to have belonged to a rebel. The Confisca-
tion Cases, 92.

2. Holders of liens against real estate sold under the act should not be
permitted to intervene in any proceedings for the confiscation. Their 
liens will not, in any event, be divested. Claims of Marcuard et al., 114.

3. When, under the act, an information has been filed in the District Court
and a decree of condemnation and sale of the land seized been made, 
and the money has been paid into the court, and on error to the Circuit 
Court, that court, reversing the decree, has dismissed the information 
but confirmed the sale, and ordered the proceeds to be paid to the 
owner of the land—if on error by the United States to this court, this 
court reverse the decree of the Circuit Court, and affirm the decree 
of the District Court, that reversal will leave nothing on which a writ 
of error by the owner can act. The judgment having been reversed, 
the confirmation of the sale and order to pay the proceeds fall. The 
only judgment can be reversal again. Conrad's Lots, 115.

4. An informer does not acquire a right to a moiety under the Confisca-
tion Act of August 6th, 1861, in regard to land informed against, after 
a complete title to the property has been acquired by conquest. Titus 
v. United States, 475.

5. By what facts the government not estopped from denying an informer’s
claim to a moiety in such a case. lb.

6. Case of an informer stands on a different footing, and is to be judged of
by different principles of estoppel, from that of a purchaser of the land, 
who has paid his money to the United States in consequence of their 
offer to sell under the act. Ib.

CONQUEST, RIGHTS OF. See Public Law.
CONSTITUTIONAL LAW. See Estoppel; Internal Revenue, 3; Naviga-

ble Waters of the United States ; Removal of Causes, 3; Taxation, 3; 
Tonnage Tax.

1. A statute which authorizes towns to contract debts or other obligations 
payable in money, implies the duty to levy taxes to pay them, unless 
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CONSTITUTIONAL LAW (continued).
some other fund or source of payment is provided. Loan Association 
v. Topeka, 655.

2. If there is no power in the legislature which passed such a statute to 
authorize the levy of taxes in aid of the purpose for which the obli-
gation is to be contracted, the statute is void, and so are the bonds or 
other forms of contract based on the statute, lb.

8. There is no such thing in the theory of our government, State and Na-
tional, as unlimited power in any of their branches. The executive, 
the legislative, and the judicial departments are all of limited and 
defined powers. Ib.

4. There are limitations of such powers which arise out of the essential
nature of all free governments. Implied reservations of individual 
rights, without which the social compact could not exist, and which 
are respected by all governments entitled to the name. Ib.

5. Among these is the limitation of the right of taxation, that it can only
be used in aid of a public object, an object which is within the pur-
pose for which governments are established. Ib.

6. It cannot, therefore, be exercised in aid of enterprises strictly private,
for the benefit of individuals, though in a remote or collateral way 
the local public may be benefited thereby. Ib.

7. Though the line which distinguishes the public use for which taxes may
be assessed from the private use for which they may not, is not always 
easy to be discerned, yet it is the duty of the courts, where the case 
falls clearly within the latter class, to interpose when properly called 
on for the protection of the rights of the citizen, and aid to prevent 
his private property from being unlawfully appropriated to the use 
of others. Ib.

8. A statute which authorizes a town to issue its bonds in aid of the manu-
facturing enterprises of individuals is void, because the taxes neces-
sary to pay the bonds would, if collected, be a transfer of the prop-
erty of individuals to aid in the projects of gain and profit of others, 
and not for the public use, in the proper sense of that term. Ib.

9. A statute which is but a mode of continuing or reviving a tax which
might be supposed to have expired, and which in that sense imposes 
a tax retrospectively, but which does not in any way give a judicial 
construction to a former statute, is not unconstitutional. It is notan 
assumption of judicial power, nor does it invade private rights over 
which Congress has no power. Stockdale v. The Insurance Companies, 
323.

CONSTRUCTION, RULES OF. See Constitutional Law, 1, 9.
As ap pli ed  to  Sta tu te s .

No general words in a statute divest the government of its rights or rem-
edies. United States v. Herron, 251.

CONTEMPTS.
This court has no power to reverse, on appeal, the imposition of a fine 

decreed by the Circuit Court for contempt of it. New Orleans v. The 
Steamship Company, 387.



692 INDEX.

CONTRACT. See Bankrupt Act, 4; Damages, 1, 2, 4; Delivery; Equity, 2, 
4; Insurance; Municipal Bonds; Principal and Surety; Public Law; 
Subsistence Stores; Taxation.

1 "When and how far they may be reformed by previous written articles. 
Equitable Insurance Company v. Hearne, 494.

2. Questions about those in restraint of trade must be judged according 
to the circumstances on which they arise, and in subservience to the 
general rule that there must be no injury to the public by its being 
deprived of the restricted party’s industry, and that the party him-
self must not be precluded from pursuing his occupation and thus 
prevented from supporting himself and his family. Oregon Steam 
Navigation Company v. Winsor, 64.

8. When the ordinances of a city, which has a “ city attorney ” as one 
of its officers, require that such attorney prosecute all suits to which 
the city may be a party, or in which it may be interested, persons 
who enter into a contract with the city to do work for it, as ex. gr., 
pave its streets, with a provision in the contract that the accounts for 
the paving if not paid by the property-holders within ten days after 
the payment becomes due, “shall be placedin the hands'of the city 
attorney for collection, under the city charter,” cannot, even though 
those accounts are numerous and the collection of them onerous and 
expensive employ, without a plain authority from the city legislature, 
other attorneys, and charge to the city what they pay to the addi-
tional attorneys for their professional services. City of Memphis v. 
Brown, 289.

4. Where a city expressly contracts to pay a paver for paving a street, a 
subsequent modification of the details of the contract which is subse-
quently declared by the courts to be illegal, is no abandonment or 
waiver of the original agreement of the city to pay for the paving. Ib.

COUPONS.
1. Statutes of limitation commence to run against actions upon coupons

for interest annexed to bonds, when they have been detached from the 
bonds and transferred to parties other than the holders of the bonds, 
from the maturity of the coupons respectively. Clark v. Iowa City, 
583.

2. Such coupons, if in form negotiable, are negotiable and pass by delivery
when severed from the bonds to which they were annexed. They 
then cease to be incidents of the bonds, and become independent claims; 
and do not lose their validity, if for any cause the bonds are cancelled 
or paid before maturity. Ib.

COURT AND JURY. See Charge; Montana.

CUSTOM. See Insurance, 2.

DAMAGES. See Evidence, 1; Release of Action; Stock Contract; Wis-
consin.

1. Where a person agreed to serve in superintending a hotel for another, 
ata compensation specified, either party being at liberty to terminate 
the contract on thirty days’ notice to the other, and the person agree- 
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DAMAGES [continued).
ing to superintend was ejected by the other on less than thirty days’ 
notice, held, in a suit for damages by the party thus ejected—the 
general issue being pleaded and notice of special matter given—that 
the defendant might prove that the party ejected was unfit to per-
form his duty by reason of the use of opiates, and by reason of un-
sound mental condition. Lyon n . Pollard, 403.

2. Though where, under a contract of hiring services, a party is bound 
to give a certain number of days’ notice to terminate it, it is not 
terminated until the full term of days has elapsed, yet where an ac-
tion has been brought for damages for a dismissal without the proper 
notice, a notice of termination may be given, though the.full number 
of days has not expired when an actual dismissal took place; this to 
show that the plaintiff had a right now to serve but a portion of the 
thirty days. Ib.

8. In an action on the case by a husband and wife, with the regular com-
mon-law declaration, for injuries done to the wife’s person, and a plea 
of the general issue, after direct proof has been given of the mar-
riage, the defendants cannot prove either by way of disproving ihe 
fact of marriage alleged in the declaration or in mitigation of dam-
ages, that the plaintiffs had not lived together and cohabited as hus-
band and wife since a time named (many years before); that it was 
commonly reputed that they had not lived together, and that there 
was a common reputation that the alleged husband was living and 
cohabiting with another woman. Packet Company v. Clough, 528.

4. Where a city contracts with persons to do work for it, agreeing to pay 
them in bonds, having some years to run, and with interest warrants 
or coupons attached,11 principal and interest guaranteed and provided  for 
by a sinking fund set aside for that purpose," and the contractor takes the 
bonds, but the city does not provide any sinking fund for the payment 
of either principal or interest, the contractor to do the work cannot, in 
a suit against the city to recover what it owes him, adduce evidence 
of bankers and stockdealers to show what damage, in their judgment, 
he has suffered by the city’s violation of its contract in providing the 
sinking fund; the witnesses making the value of the sinking fund 
depend upon the conditions—1st, that it should be actually collected; 
2d, that it should be placed in the hands of trustees; and 3d, that the 
trustees should be persons of integrity—conditions which made no 
part of the city’s contract in the matter. The damages founded on 
such evidence are speculative. City of Memphis v. Brown, 290.

delivery .
Where, at the time the preliminary contract for an insurance is made, 

it is stipulated that the policy when filled up shall be held by the 
agent, in his safe, for the assured, no actual manual transfer of the 
policy to the assured, after its execution, is essential to perfect his 
title. Insurance Company v. Colt, 560.

DEMURRER. See Pleading, 3. 
DEPOSITION. See Evidence, 5-8.
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DEVIATION.
Where there has been a deviation in a voyage insured, no decree will ba 

made for a return of any part of the premium. The deviation annuls 
the contract as to subsequent parts of the voyage and causes a forfei-
ture of the premium. Hearne v. Marine Insurance Company, 488.

DISTILLED SPIRITS. See Internal Revenue, 1.
EQUITY. See Bankrupt Act, 2; Evidence, 2; Master in Chancery; Plead-

ing, 3; Rebellion, 1; Riparian Rights, 3; Specific Performance.
1. Allegations of general ignorance of things a knowledge of which is

easily ascertainable, is insufficient to set into action the remedies of 
equity. McQuiddyv. Ware, 14.

2. When a preliminary contract for insurance is valid it may be enforced
in a court of equity against the company; and being enforced by the 
procurement of a policy, an action can be maintained upon the instru-
ment; or the court in enforcing the execution of the contract may 
enter a decree for the amount of the insurance. Insurance Company 
v. Colt, 560.

3. Where by the charter of a bank, stockholders are “bound respectively
for all the debts of the bank in proportion to their stock holden 
therein,” one creditor cannot sue a stockholder at law (there being 
numerous other creditors) to recover the full amount of his debt, with-
out regard to those other creditors or to the ability of the other stock-
holders to respond to their obligations under the charter. He should 
proceed in equity. Pollard v. Bailey, 520.

4. Where a city agreed to issue a certain amount of bonds to a contractor
who was embarrassed in carrying on his contract with it, the embar-
rassment being produced in part through the city’s bwn non-payment 
to the contractor of what it owed him, the contractor agreeing on his 
part in the new agreement, to release the city from certain obligations 
under which by the original contract it was bound: Held, that the 
city, not having carried out its new agreement completely, could not, 
in an equitable proceeding, avail itself of the release; that what was 
done was not an accord and satisfaction, but an executory agreement 
for a release, upon the performance of certain conditions, which, not 
having been performed, left the release without obligatory force. 
City of Memphis v. Brown, 289.

ERROR. See Charge; Final Judgment; Jurisdiction; Practice, 1-4. 
ESTOPPEL. See Bottomry Bond, 2; Partnership, 1; Rebellion, The, 3.

A municipal corporation is not estopped to deny the constitutionality of 
an act, authorizing it to tax its citizens to pay the interest on a cer-
tain sort of bonds, by the fact that it has already once taxed them to 
pay one instalment of it. Loan Association v. Topeka, 655.

EVIDENCE. See Damages; Insurance, 2; Practice, 2, 4; Rebellion, 4; 
Stock Contract; Taxes, 2-4; Wisconsin.

1. The conversation of a captain of a steamer with a party injured in get-
ting on his boat, made two days and a half after the accident occurre , 
is not evidence to charge the owners of the boat with fault, and this 
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EVIDENCE (continued).
though made while the boat was still on its voyage and before the 
voyage upon which the injured party had entered was completed. 
Packet Company v. Clough, 528.

2. Answers in chancery not responsive to a bill, and not sustained by
other proof, are of no avail as evidence. Roach v. Summers, 165.

3. When a policy of insurance, the property of the assured, is in possession
of the insurer, who, after a loss has occurred, will not give it up, the 
assured may sue on the policy, and on failure of the insurer to produce 
it on the trial, may prove its contents. Insurance Company v. Colt, 
560.

4. When it is necessary to prove the results of an examination of many
books of a bank to show a particular fact, as ex', gr., that A. B. never 
at any time lent money to a bank, and the examination cannot be 
conveniently made in court, the results may be proved by persons 
who made the examination, the books being out of the State and be-
yond the jurisdiction of the court. Burton v. Driggs, 125.

5. Where an original deposition, regularly taken, sealed up, transmitted,
opened, and filed in the case, was lost, and a copy, taken under the 
direction of the clerk of the court and sworn to as a true copy, was 
offered in evidence in its place, an objection to the copy “on the 
ground that it was not the original” is too indefinite to let in argu-
ment that the witness was alive, and that thé lost deposition could 
only be supplied by another one by the same witness, and that second-
ary evidence was inadmissible to prove the contents of the first depo-
sition. Ib.

6. If the objection had been made in a form as specific as by the argu-
ment abovementioned it was sought to be made, it would be insuf-
ficient, it appearing that the witness lived in another State, and more 
than a hundred miles from the place of trial. Ib.

7. The court has not gone to the length of the English adjudications, that
there are no degrees in secondary evidence. Hence, where the records 
of a court were all burnt during the rebellion, what appeared to be a 
copy of an officially certified copy was held properly received ; the 
certified copy, if any existed, not being in the party’s custody or plain 
control, and there being no positive evidence that it existed, though 
there was evidence tending to show that it did. Cornett v. Williams, 
226.

8. Under the act of July 2d, 1864, witnesses may, other things allowing,
testify (without any order of court) by deposition. And if not satis-
fied with a deposition which they have given, have a right, without 
order of court, to give a second one. Ib.

EXECUTORY AGREEMENT FOR RELEASE.
Distinguished from accord and satisfaction. City of Memphis v. Brown, 

289.

EX POST FACTO LAW. See Constitutional Law, 9.

EX TURPI CAUSA, ETC. See Rebellion, The, 1.
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FINAL JUDGMENT.
A writ of error from this court will not lie to remove the judgment of an 

inferior appellate court, where the judgment of that court remands a 
case to another below it for new trial and hearing, and where it is 
evident that the parties have not exhausted the power of these inferior 
courts. Such judgment is not a final judgment. Parcels v. Johnson, 
653.

FOREIGN CORPORATION. See Judicial Comity; Pleading, 2; Removal 
of Causes, 3.

FOREIGN VESSELS. See Admiralty, 3.
FORMS OF ACTIONS.

The abolition by statute of the distinction between those at law and those 
in equity does not change the essential principles of the two systems. 
Basey et al. v. Gallagher, 670.

FOX RIVER. See “ Navigable Walers of the United States.”
FRAUD. See Assumpsit; Voluntary Settlement, 2. 
GENERAL FINDING.

No error can be assigned on one. Tioga Railroad v. Blossburg and Corn-
ing Railroad, 188.

HUSBAND AND WIFE. See Damages, 2; Voluntary Settlement, 1; 
Wisconsin.

IMPLIED REPEAL OF STATUTE.
May be made by a new act amendatory of an old one, and covering most 

of the ground which it did. Murdock v. City of Memphis, 590.
INSURANCE. See Delivery ; Deviation.

1. Where a party proposed to insurers to insure his vessel on a “voyage
from Liverpool to Cuba and to Europe via Falmouth,” at a rate 
named, and the company offered to insure at a somewhat higher rate, 
saying, “ It is worth something, you know, to cover the risk at the 
port of loading in Cuba,” held that it was implied that “the port of 
loading” might be different from the port of discharge, and where 
the assured accepted this offer, and told the insurer to insure “at and 
from Liverpool to Cuba and to Europe via a market port,” &c., held 
further, that a policy which insured “to port of discharge in Cuba, 
and to Europe via a market port,” &c., did not conform to the con-
tract, and was to be reformed so as to do so. Equitable Insurance 
Company v. Hearne, 494.

2. Where, by the terms of a policy, a vessel is insured “ to a port in Cuba,
and at and thence to port of advice and discharge in Europe,” and 
the vessel is lost in going from the port of discharge in Cuba to an-
other port in the same island for reloading, held on a suit on the 
policy for a loss that evidence by the assured was inadmissible to 
show a usage that vessels going to Cuba might visit at two ports, one 
for discharge and another for loading. Hearne v. Marine Insurance 
Company, 488. .

3. When the charter of an insurance company in the same clause whic
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FINAL JUDGMENT.
A writ of error from this court will not lie to remove the judgment of an 

inferior appellate court, where the judgment of that court remands a 
case to another below it for new trial and hearing, and where it in 
evident that the parties have not exhausted the power of these inferior 
courts. Such judgment is not a final judgment. Parcels v. Johnson, 
653.

FOREIGN CORPORATION. See Judicial Comity; Pleading, 2; Removal 
of Causes, 3.

FOREIGN VESSELS. See Admiralty, 3.
FORMS OF ACTIONS.

The abolition by statute of the distinction between those at law and those 
in equity does not change the essential principles of the two systems. 
Basey et al. v. Gallagher, 670.

FOX RIVER. See “ Navigable Walers of the United States.”
FRAUD. See Assumpsit; Voluntary Settlement, 2. 
GENERAL FINDING.

No error can be assigned on one. Tioga Railroad v. Blossburg and Corn-
ing Railroad, 138.

HUSBAND AND WIFE. See Damages, 2; Voluntary Settlement, 1; 
Wisconsin.

IMPLIED REPEAL OF STATUTE.
May be made by a new act amendatory of an old one, and covering most 

of the ground which it did. Murdock v. City of Memphis, 590.
INSURANCE. See Delivery; Deviation.

1. Where a party proposed to insurers to insure his vessel on a “voyage
from Liverpool to Cuba and to Europe via Falmouth,” at a rate 
named, and the company offered to insure at a somewhat higher rate, 
saying, “ It is worth something, you know, to cover the risk at the 
port of loading in Cuba,” held that it was implied that “the port of 
loading ” might be different from the port of discharge, and where 
the assured accepted this offer, and told the insurer to insure “at and 
from Liverpool to Cuba and to Europe via a market port,” &c., held 
further, that a policy which insured “to port of discharge in Cuba, 
and to Europe via a market port,” &c., did not conform to the con-
tract, and was to be reformed so as to do so. Equitable Insurance 
Company v. Hearne, 494.

2. Where, by the terms of a policy, a vessel is insured “ to a port in Cuba,
and at and thence to port of advice and discharge in Europe,” and 
the vessel is lost in going from the port of discharge in Cuba to an-
other port in the same island for reloading, held on a suit on the 
policy for a loss that evidence by the assured was inadmissible to 
show a usage that vessels going to Cuba might visit at two ports, one 
for discharge and another for loading. Hearne v. Marine Insui ance 
Company, 488.

3. When the charter of an insurance company in the same clause w ic 
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JUDGMENT {continued).
lutely the payment of money. s But, if so satisfied, it may so adjudge. 
An absolute judgment for the money is equivalent to a special finding 
that a delivery cannot be made. Boley n . Griswold, 486.

JUDICIAL COMITY.
The highest courts of New York, construing the statutes of limitations of 

that State, having decided that a foreign corporation cannot avail 
itself of them, and this, notwithstanding such corporation was the 
lessee of a railroad in New York, and had property within the State, 
and a managing agent residing and keeping an office of the company, 
this court will follow them, whatever it may think of their soundness 
on general principles. Tioga Railroad v. Blossburg and Corning Rail-
road, 137.

JUDICIAL POWER. See Constitutional Law, 1—7.
Its supremacy over legislation fundamentally unjust, asserted. Loan As-

sociation v. Topeka, 655.

JUDICIAL SALE. See “ Omnia rite acta,1' &c.

JUDICIARY ACT OF 1789. . See Jurisdiction, 2, 3; Record.
Its twenty-fifth section technically repealed by the second section of the 

act of February 5th, 1867 (§709 Revised Statutes of the United States). 
Murdock v. City of Memphis, 590.

JURISDICTION. See Contempts ; “ Final Judgment“ Omnia rite acta;" 
Probate Courts.

1. Where the consideration of a question is primh facie within the juris-
diction and control of a State court, but in its general nature may 
also be one for a Federal court, if a person summoned into the State 
court goes there, submits to its jurisdiction, and nowhere asserts, m 
any way, the rights of the Federal courts in the matter—he cannot, 
after taking his chance for a decision in his favor, and getting one 
against him, raise in the Supreme Court the point of want of juris-
diction in the State court Mays v. Fritton, 414.

I. Of  th e Su pre me  Cour t  of  th e Unit ed  Sta te s .
(a) It ha s  jurisdiction—

2. Under the second section of the act of 5th of February, 1867 (§ 709 of
the Revised Statutes of the United States), to review the decree of a 
State court passing upon the effect produced by the act of the Execu-
tive on a given contract, in inaugurating the late civil war. Mat 
thews v. McStea, 646.

8. Under the same second section of the said act, which section techni 
cally repeals the twenty-fifth section of the Judiciary Act (§ 709 Re 
vised Statutes of the United States), the following propositions govern 
the court in its examination and in its judgments and decrees in cases 
brought from the highest State courts: It is essential to the juris 
diction of this court over the judgment or decree of a State cour , 
that it shall appear that one of the questions mentioned in the statu 
must have been raised and presented to the State court; that it mus
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JURISDICTION (continued).
have been decided by the State court against the right claimed or as-
serted by the plaintiffin error, under the Constitution, treaties, laws, 
or authority of the United States, or that such a decision was necessary 
to the judgment or decree rendered in the case. These things appear-
ing, this court has jurisdiction, and must examine the judgment so 
far as to enable it to decide whether this claim of right was correctly 
adjudicated by the State court. If it finds that it was rightly de-
cided, the judgment must be affirmed. If it was erroneously decided, 
then the court must further inquire whether there is any other matter 
or issue adjudged by the State court sufficiently broad to maintain 
the judgment, notwithstanding the error in the decision of the Fed-
eral question. If this be found to be the case, the judgment must be 
affirmed without examination into the soundness of the decision of 
such other matter or issue. But if it be found that the issue raised 
by the question of Federal law must control the whole case, or that 
there has been no decision by the State court of any other matter 
which is sufficient of itself to maintain the judgment, then this court 
will reverse that judgment, and will either render such judgment 
here as the State court should have rendered, or will remand the 
case to that court for further proceedings, as the circumstances of the 
case may require. Murdock v. City of Memphis, 590.

LANDLORD AND TENANT. See Bankrupt Act, 1.
LAW AND EQUITY.

The essential distinction between law and. equity is not changed by a 
statute which enacts that the pleadings and modes of procedure in 
common-law actions and those in equity suits, are abolished. Effect 
of such statute. Basey et al. v. Gallagher, 670.

LEGISLATIVE POWER. See Constitutional Law.
Its limits defined. Loan Association v. Topeka, 655. 

LOOKOUTS.
Whether absence of, is a contributing cause to a collision, is a question of 

fact, not of law ; and the ordinary rule prevails about reversal where 
the District and Circuit Courts have agreed about the fact. The S. B. 
Wheeler, 385.

MASTER IN CHANCERY.
Reference to, before a case is ready for a decree, and without the court’s 

settling the rights of the parties, sustained in a case where there was 
a confused mass of things; the reference being to hear and report to 
the court the proofs and his conclusions upon various matters deemed 
pertinent by the court, and specified by it, including as .a final one, 
the statement of an account between the parties, embracing therein 
all the matters in the cause of the bill and cross-bill, and showing in 
the result the aggregate of debt of the debtor party to the other: 
and the parties not having excepted to such order, but appearing 
under it before the master and taking, both of them, testimony upon 
the subjects of reference, for as long a term as they desire, and then
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1. Issued for any purpose not a public one void. What purposes are pri-

vate. Loan Association v. Topeka, 655.
2. Where a municipality, under a contract made in pursuance of its ordi-

nances, issues its bonds and contracts with the person to whom it 

issues them, that they shall be “guaranteed and provided for by a 
sinking fund set aside for the purpose,” and the contractor to whom 

they are issued sells the bonds, he waives a claim for damages for non- 
fulfilment of the contract, and it becomes available only to the holder 

of the bonds. City of Memphis v. Brown, 290.

MUNICIPAL CONTRACTS. See Constitutional Law, 1-8 ; Estoppel.
The case of a large one by a paver with a city corporation, embarrassed in 

its circumstances and issuing bonds by way of advance, to be sold and 

replaced, with various modifications and irregularities, fully passe 

upon ; the case involving a view of municipal powers, of damages, o 
principles, proceedings and practice in equity, and of the construction 

of contracts generally, as also of this particular one. City of Memphis 
v. Brown, 289.

MUTUAL COVENANTS. See Partnership, 1.

NATIONAL BANK.
The debtors of a National bank, when sued by a person whom the CO“P 

troller, professing to act in pursuance of the fiftieth section of t e
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NATIONAL BANK [continued).
tional Currency Act, has appointed to be its receiver, cannot inquire 
into the lawfulness of such receiver’s appointment. Cadle v. Baker, 
650.

"NAVIGABLE WATERS OF THE UNITED STATES.”
What constitute. The test dependent upon the fact whether a river in its 

natural state is such as that it affords a channel for useful commerce. 
The doctrines applied to the Fox River, in Wisconsin. The Montello, 
430.

NEGOTIABLE PAPER.
1. A note payable to bearer, though overdue and dishonored, passes by

delivery the legal title to the holder, subject to such equities as may 
be asserted by reason of its dishonor; and any one disputing the title 
of the holder of such paper takes the burden of establishing, by suf-
ficient evidence, the facts necessary to defeat it. National Bank of 
Washington v. Texas, 72.

2. The doctrine applied to certain of the bonds known as the “ Texas In-
demnity Bonds.” Ib.

NORTH MISSOURI RAILROAD. See Taxation, 4, 5.
NOTICE. See Damages, 2.

Where by the terms of a contract a party is bound to give a certain num-
ber of days’ notice of an intention to terminate it, and having given 
the notice afterwards waives it, he may in fact renew the notice, 
though the form of his communication purport to insist on the notice 
which he has waived; and at the expiration of the required time 
the second document will operate as a notice. Lyon n . Pollard, 403.

“OMNIA RITE ACTA.”
Where a county court having jurisdiction to authorize a sale of a dece-

dent’s estate for his debts does authorize it, and the sale is made, the 
question of its propriety is not, in the absence of fraud, open to exami-
nation in an appellate court otherwise than in a proceeding had di-
rectly for that purpose. Cornett v. Williams, 226.

PACIFIC RAILROAD. See Taxation, 2, 3.
PACIFIC STATES AND TERRITORIES. See Riparian Rights.
PARTIES TO ACTIONS. See Removal of Causes.
PARTNERSHIP.

1. Where an instrument prepared by one partner for signature by his co-
partner, with whom he has fallen out and quarrelled, contains mutual 
releases and assignments—each-being the consideration of the other 
—it should, in order to be binding, be signed by both parties. The 
fact that the partner who did not prepare it has taken without ob-
jection from the other an unsigned counterpart after this other part-
ner had signed the first counterpart, and left it in the hands of a third 
person to be delivered only when the unsigned counterpart was signed 
and delivered, does not give effect to the release. Ambler v. Whipple, 
546.



702 INDEX.

PARTNERSHIP (continued).
2. Though bad character, drunkenness, and dishonesty on the part of one 

partner may be good grounds for dissolving a partnership, on the ap-
plication of the other—this other not having known at the time of 
forming the partnership, these characteristics of his copartner—yet 
when before the partnership was formed they were known by the 
partner not guilty of them to have existed, they do not authorize such 
partner himself to treat the partnership as ended, and to take to 
himself all the benefits of the joint labor and joint property. Ambler 
v. Whipple, 546.

PATENTS.
I. Gene ral  pri nc ipl es  rel at in g  to .

1. Though an idea of a person who afterwards obtains a patent for a de-
vice to give his idea effect, may be a good idea, yet if the device is 
not new his patent is void, even though it be useful. Rubber-Tip 
Pencil Company v. Howard, 498.

2. The bringing together several old devices without producing a new and
useful result, the joint product of the elements of the combination, 
and something more than an aggregate of old results, is not “inven-
tion ” within the meaning of the Patent Act. It cannot prevent 
others from using the same devices, either singly or in other com-
binations, or, even if a new and useful result is obtained, can prevent 
others from using some of the devices, omitting others, in combina-
tion. Hailes v. Van Wormer, 854.

II. The  va li di ty  or  co ns tr uc ti on  of  par tic ul ar .
3. That to J. B. Blair, for a new manufacture, being rubber heads for

lead-pencils, void. Rubber-Tip Pencil Company v. Howard, 498.
4. The reissued patent to Sylvanus Walker, December 31st, 1867, con-

strued to be for a U-shaped yoke or frame for supporting a wring-
ing-machine, and for the combination of such a yoke with a clamp-
ing device, when employed to hold a clothes-wringer to the side of 
a wash-tub, and the U form of the frame is essential to it. Washing- 
Machine Company v. Tool Company, 842.

PENNSYLVANIA. See Bankrupt Act, 1.
PLEADING.

1. In an action on the bond given on appeal from the District Court to 
the Supreme Court of the Territory of Montana, the plea was that 
the defendant had prosecuted a writ of error from the judgment of 
the Territorial court to the Supreme Court of the United States, 
and had executed his bond which operated as a supersedeas of that 
judgment, and that no remittitur or mandate had issued from the 
latter court, and that the judgment of the Supreme Court of the 
Territory still remained in the court so stayed by the supersedeas 
bond and the order thereon. This plea is insufficient in that it does 
not aver that at the commencement of this action the appeal was then 
pending in this court or had ever been perfected. Nor is the case 
altered by the Practice Act of Montana, which enacts, that “ in the 
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PLEADING {continued).
construction of a pleading, for the purpose of determining its effect, 
its allegations shall be liberally construed with a view to substantial 
justice.” Gillette v. Bullard, 571.

2. Where in foreign attachment in one State, against the debtor of a cor-
poration incorporated by another State and asserted to have been dis-
solved by a judgment of the courts of that State, with a transfer of its 
effects to a receiver, judgment has been given, after opposition by the 
corporation and the receiver, in favor of the creditor and the gar-
nishee or “ trustee ” (the debtor), and he “ charged on his answer,” he 
cannot, on a scire facias to have execution, successfully plead that the 
corporation had been dissolved by a court of New York, to whose 
proceedings full faith and credit was due under the Constitution. 
Habich v. Folger, 1.

3. A demurrer in equity presumed on appeal abandoned when the record
shows no disposition, and the parties have proceeded to a hearing. 
Basey et al. v. Gallagher, 670.

PRACTICE. See Assignment of Error; Confiscation Act; Contempts; Final 
Judgment; Judgment; Jurisdiction, 3; Master in Chancery; Pleading, 
1, 3; Proceeding in rem; “Record;" Removal of Causes, 1, 2.

I. In  the  Supre me  Cou rt .
(а) In cases generally.

1. All the parties against whom a joint judgment or decree is rendered
must join in the writ of error or appeal, or it will be dismissed, ex-
cept sufficient cause for the non-joinder be shown. This “ established 
doctrine” again adjudged. Simpson v. Greeley, 152.

2. The court will not examine evidence to ascertain whether a jury was
justified in its findings on issues of fact. Express Company v. Ware, 
543 ; Mays v. Fritton, 414.

3. No error can be assigned on a general finding. Tioga Railroad v. Bloss-
burg and Corning Railroad, 138.

4. A party who complains of the rejection of evidence must make it ap-
pear by his bill of exceptions that if the evidence had been admitted 
it might have led the jury to a different result, and that accordingly 
he has been injured by the rejection. He must therefore have prop-
erly before this court the evidence rejected, or'some statement of 
what it tended to prove. Packet Company v. Clough, 528.

5. Where, on error to the Supreme Court of a State, the record shows a
decision of the State court on a Federal question properly presented, 
and of which this court could take jurisdiction, and shows also the 
decision of a local question, the writ of error will not be dismissed on 
motion in advance of the hearing. The points stated, upon which on 
writs of error to the highest State court parties are entitled to be 
heard. The Railroad Company v. Maryland, 643.

(б) In Admiralty.
6. The doctrine, over and over again adjudged by this court, that when in

admiralty cases involving questions of fact alone, the District and
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Circuit Courts have both found in one way, every presumption is in 
favor of the decrees, and that there will be no reversal here unless for 
manifest error, again declared. The S. B. Wheeler, 385.

7. Where an appeal in a proceeding in rem is taken to the Circuit Court, 
from a decree of the District Court, the res or its proceeds follows the 
cause. The Lottawanna, 201.

PREFERENCE. See Bankrupt Act, 1-3, 5.
PRESUMPTIONS.

Made in favor of the regularity of the proceedings of a court having juris-
diction in a particular matter, and professing to exercise it. Cornett 
v. Williams, 226.

PRINCIPAL and  sure ty .
A surety is not discharged by a contract between his principal and their 

common obligee, which does not place him in a different position from 
that which he occupied before the contract was made. Roach v. Sum-
mers, 165.

“PROBATE COURTS.”
Their nature and the extent of their jurisdiction, as commonly consti-

tuted, defined. Ferris v. Higley, 375.

PROCEEDING IN REM.
Where an appeal is taken to the Circuit Court from the decree of the Dis-

trict Court in a proceeding in rem, the property or its proceeds fol-
lows'the cause into the former court. The Lottawanna, 201.

PUBLIC LAW.
1. A lease made July 8th, 1865, during the military occupation of New

Orleans, in the late rebellion, by the army of the United States, by 
the mayor of New Orleans, pursuant to a resolution of the boards of 
finance and of street landings (the mayor and both boards being ap-
pointed by the general commanding the department), by which a 
lease of certain water-front property in the said city, for ten years 
which lease called for large outlays by the lessee, and was deemed by 
this court otherwise a fair one—sustained for its whole term, although 
in less than one year afterwards; the government of the city was 
handed back to the regular city authorities. New Orleans v. Steam-
ship Company, 387.

2. The fact, that—seven months after the lease was made—a “general
order” from the military department of Louisiana, forbidding the 
several bureaus of the municipal government of the city, created by 
military authority, from disposing of any of the city property for a 
term extending beyond a period when the regular civil government of 
the city might be re-established, held not to have altered the case.

QUANTUM VALEBAT.
Where a person, on a given contract, covenants to pay a sum w ose 

amount is to be contingent on certain events and is to be ascertaine 
by arbitrators, such person, if he prevent any arbitration, maj e
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QUANTUM VALEBAT (continued).
sued at law on a quantum valebat, and the sum due may be ascertained 
by a jury under instructions from the court. If the jury, under such 
instructions, find that only so much is due, the plaintiff can recover 
nothing more. Humaston v. Telegraph Company, 20.

REBELLION, THE See Public Law.
1. A purchaser of cotton from the Confederate States, who knew that the

money he paid for it went to sustain the rebellion, cannot in the Court 
of Claims recover the proceeds, when it has been captured and sold, 
under the Captured and Abandoned Property Act. Sprott v. United 
States, 459.

2. The government of the Confederacy hadno existence except as or-
ganized treason. Its purpose while it lasted was to overthrow the 
lawful government, and its statutes, its decrees, its authority can give 
no validity to any act done.in its service or in aid of its purpose. Ib.

3. A man who has neglected his private affairs and gone away from his
home and State, for the purpose of devoting his time to the cause of 
rebellion against the government, cannot come into equity to com-
plain that his creditors have obtained payment of admitted debts 
through judicial process obtained upon constructive notice, and on a 
supposition wrongly made by them that he had no home in the State, 
or none that they knew of. McQuiddy v. Ware, 14.

4. What evidence so far tends to prove, on the part of a person who, dur-
ing the rebellion, removed his slaves from loyal parts of the country to 
parts in rebellion,*a  purpose to sell them in these last, and justified 
a charge on an assumption of possibility, that the jury might find the 
purpose to have existed. Cornett v. Williams, 226.

RECEIVER OF NATIONAL BANK. See National Bank.

“RECORD.”
Under the second section of the act of February 5th, 1867, supplying the 

place of the twenty-fifth section of the Judiciary Act, giving to this 
court a right of review of the decisions of the highest State courts, 
this court may look to the properly certified opinion of the State 
court to ascertain whether a question has been decided in the State 
court which will give jurisdiction here. Murdock v. City of Mem-
phis, 590.

REFORMATION OF CONTRACTS. See Insurance, 1.

RELEASE OF ACTION.
When a woman has been injured in getting aboard a steamer, by the 

alleged carelessness of the servants of the boat, the fact that she is un-
willing to pay fare for her passage, and that the captain makes no 
demand of fare from her, is no release of her right of action against 
the owners of the boat for the injuries done to her, unless she at the 
time understands it to be so and consents that it shall be so. Packet 
Company v. Clough, 528.

VOL. xx. 45
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REMOVAL OF CAUSES.
1. In determining a question whether a Circuit Court had erred in denying

a motion to remand a case removed to it from the State court, and 
giving judgment as if the case had been rightly removed to it, this 
court cannot pay any attention to a certificate of the clerk of such 
Circuit Court, certifying that on the hearing of the motion in the Cir-
cuit Court certain things “appeared/’ “ were proved,” or “ were ad-
mitted,” such facts not appearing by bill of exception nor by any 
case stated. Knapp v. Railroad Company, 117.

2. The act of Congress of March 2d, 1867, allowing either of the parties
to a suit—they being of a certain class described—to remove it from 
a State court into the Circuit Court of the United States, does not 
change the previously existing and settled rules which determine who 
are to be regarded as the plaintiff and defendant. 1 b.

3. A State statute which allows companies organized in other States to do
business in the State passing the statute, only on condition that the 
company shall first appoint an attorney in this State on whom process 
of law can be served, containing ‘■•an agreement that such company 
will not remove the suit for trial into the Federal courts, and file in the 
office of the secretary of state a written instrument, duly signed and 
sealed, certifying such appointment, which shall continue until another 
attorney be substituted,” is repugnant to the Constitution of the United 
States and the laws in pursuance thereof, and is illegal and void. And 
the agreement of the insurance company, filed in pursuance of the 
act, is equally void. Insurance Company v. Morse, 445.

RENT. See Bankrupt Law, 1.
REPEAL OF STATUTE. See Implied Repeal of Statute.
RES JUDICATA. See “ Omnia rite acta.”

Where, in a judicial proceeding, the mutter passed upon is the right under 
the language of a certain contract to take receipts on a railroad, the 
judgment concludes the question of the meaning of the contract on a 
suit for subsequent tolls received under the same contract. Tioga Rail-
road v. Blossburg and Corning Railroad, 137.

RESTRAINT OF TRADE. See CWracZ, 2.
General principles governing the construction of. Oregon Steam Naviga-

tion Company v. Winsor, 64.
RETROSPECTIVE LEGISLATION. See Constitutional Law, 9.

REVISED STATUTES OF THE UNITED STATES.
The following section referred to, commented on, or explained : 

Section 709. See Jurisdiction, 2, 3 ; “ Record."

RIPARIAN RIGHTS.
1. On the mineral lands of the public domain in the Pacific States and 

Territories (including Montana), the doctrines of the common law, 
declaratory of the rights of riparian proprietors respecting the use of 
running waters, are applicable only in a limited extent to the neces-
sities of miners, and inadequate to their protection. There, prior ap-
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propriation gives the better right to such waters to the extent, in 
quantity and quality, necessary for the uses to which the water is ap-
plied. Atchison v Peterson, 507; and see Basey et al> v. Gallagher, 670.

2. What diminution of quantity, or deterioration in quality, will consti-
tute an invasion of the rights of the first appropriator will depend 
upon the special circumstances of each case; and in controversies be-
tween him and parties subsequently claiming the water, the question 
for determination is whether his use and enjoyment of the water to 
the extent of the original appropriation have been impaired by the 
acts of the other parties. Ib.

3. Whether, upon a petition or bill asserting that the prior rights of the
first appropriator have been invaded, a court of equity will interfere 
to restrain the acts of the party complained of, will depend upon the 
considerations which ordinarily govern a court of equity in the exer-
cise of its preventive process of injunction. Ib.

4. The act of Congress of July 26th, 1866, which provides “ that when-
ever by priority of possession rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested and ac-
crued, and the same are recognized and acknowledged by the local cus-
toms, laws, and decisions of courts, the possessors and owners of such 
vested rights shall be maintained and protected in the same,” con-
strued. Ib.

RUNNING WATER. See Riparian Rights.
SECONDARY EVIDENCE. See Evidence, 7.
SEQUESTRATION ACT OF TEXAS. See Texas, 1.
SLAVES. See Rebellion, The, 4.
SOVEREIGNTY.

The rights and remedies of, are not divested by general words in a statute. 
United States v. Herron, 251.

SPANISH AND MEXICAN LAW. See Texas, 3, 4.
SPECIFIC PERFORMANCE.

An agreement by a paver with a city, pecuniarily embarrassed, for paving 
it, that if the city, then unable to pay him in money, would lend to 
him its bonds having a long time to run, to be sold by him for what 
they would bring, he will replace them to the city with other bonds 
before the date of maturity—which bonds, so lent, are sold much be-
low par, and the money received by him,—held, under special cir-
cumstances, to be fulfilled by his charging himself in account with 
the value of the bonds at the time of accounting; though the city had 
no money then to buy them in the market. City of Memphis v. Brown, 
289.

SPECULATIVE DAMAGES. See Damages, 4.
STATUTES. See Construction, Rules of.

Impliedly repealed by new act, which “ amends ” an old one, covering the 
greatest part of its subject. Murdock n . City of Memphis, 590.
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STATUTES OF LIMITATION. See Coupons; Judicial Comity.
Where a statute of limitation enacts that a defendant’s absence from the 

State will prevent its running, but that “ in the case of a foreign cor-
poration, if it has a managing agent in the State, service of the writ 
may be made on him,” in a suit brought against a foreign corpora-
tion more than flve years after the cause of action had accrued, the 
time during which the plaintiff was disabled from suing by reason 
of defendant having no managing agent in the State, is not to be 
counted as part of the five years’ limitation period. Express Com-
pany v. Ware, 543.

STATUTES OF THE UNITED STATES. See Revised Statutes of the 
United States.

The following, among others, referred to, commented on, and explained:

STOCK CONTRACT.
Where a person in consideration of property (not money) to be assigned 

by another, agrees to give a certain number of shares of stock, hav-
ing on the day of the contract a fixed market value, and, refusing to 
give the stock, is sued at law for a breach of the contract, evidence 
of the value of the stock at any other time than at the date of the 
contract is rightly excluded; its value at that date being agreed on 
and admitted. Humaston v. Telegraph Company, 21.

STOCKHOLDERS.
Of a bank whose charter binds them “ respectively for all the debts of the 

bank in proportion to their stock therein” cannot be sued at law, 
there being numerous other creditors. The remedy is in equity. Fob 
lard v. Bailey, 520.

SUBSISTENCE STORES.
When, without any express contract founded on advertisement or on

1789. September 24. See Judiciary Act of 1789 ; Jurisdiction.
1850. September 9. See Utah.
1861. March 2. See Subsistence Stores.
1861. August 6. See Confiscation Acts.
1862. July 6. See Evidence.
1862. July 17. See Confiscation Acts.
1863. March 12. See Rebellion, 1, 2.
1864. June 3. See National Banks.
1864. June 30. See Internal Revenue.
1864. July 2. See Evidence, 8.
1864. July 4. See Subsistence Stores.
1866. July 26. See Riparian Rights, 4.
1867. February 5. See Judiciary Act ; Jurisdiction, 2, 3.
1867. March 2. See Bankrupt Act; Internal Revenue, 2. 

Removal of Causes.
1868. July 20. See Internal Revenue, 1.
1870. July 12. See Twenty per cent, cases.
1870. July 14. See Internal Revenue, 2, 3.
1871. March 3. See Texas.
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SUBSISTENCE STORES (continued).
military exigency, subsistence stores have been received into custody 
by army officers in frontier parts of the country, and subsequently, 
the use of them becoming necessary or convenient, have been in part 
used, in part destroyed through carelessness of the army subalterns, 
and in part become useless from natural causes, the government is 
properly charged with the value of all except of the part which had 
spoiled through natural causes; but chargeable only at the value of 
the stores when they were received by it.. United States v. Gill, 517.

SURETY. See Principal and Surety.
TAXATION. See Constitutional Law, 1-8 ; Estoppel; Internal Revenue.

1. A contract by a State to give up its power to tax any property within
it, can be made only by words which show clearly and unequivo-
cally an intention to make such a contract. North Missouri Railroad 
Company v. Maguire, 46.

2. An act of the Missouri legislature, by which it was declared that “ the
Pacific Railroad shall be exempt from taxation until the same shall 
be completed, opened, and in operation, and shall declare a dividend, 
when the road-bed and other property of such completed road shall 
be subject to taxation:

“ Provided, That if said company shall fail, for the period of two years 
after said roads respectively shall be completed and put in operation, 
to declare a dividend, that then said company shall no longer be ex-
empt from the payment of said tax,” created a contract that, subject 
to the proviso, the railroad should not be taxed. Pacific Railroad 
Company v. Maguire, 36.

3. An ordinance adopted as part of the State constitution, levying a tax
on the gross receipts of the company, within two years after it was 
completed and pqt in operation, in order to pay debts of the State, 
contracted in order to help to build the road (and which the railroad 
company was, as between itself and the State, primarily bound to pay) 
impaired the obligation of the contract, and was void. Ib.

4. The act of the legislature of Missouri of February 16th, 1865, to pro-
vide for the completion of the North Missouri Railroad, does not 
clearly show an intention of the State to give up its power to tax the 
property of the corporation owning that railroad. North Missouri 
Railroad Company v. Maguire, 46.

5. The ordinance of the 8th of April, 1865, adopted by the people of Mis-
souri, as part of the constitution of the State established on that day, 
was, as respected the North Missouri Railroad Company, a true exer-
cise of the taxing power of the State, and not a mere change of the 
order of disbursing the receipts of the earnings of the company as 
prescribed by the act of the legislature above named. Ib.

“ TESTIMONIO.” See Texas, 3.
TEXAS.

1. When, under what is known in Texas as its “Sequestration Act,” a 
person has brought suit to recover land, and the marshal, in pursu-
ance of the writ of sequestration, takes possession of the land, it is in
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TEXAS (continued).
the custody of the law. But when replevied (as the said act allows it 
to be), it passes from the possession of the law into the possession of 
the party replevying. Cornett v. Williams, 226.

2. An affidavit filed under the act of the legislature of Texas, approved
May 13th, 1846,—requiring an affidavit of such character when the 
fraudulent character of an instrument of writing, properly recorded, 
and filed among the papers of the cause, is meant to be set up,—-is 
properly rejected when not filed within the time prescribed by the 
act. McPhaul v. Lapsley, 264.

3. A testimonio executed, in 1832, by the proper Mexican authorities, of
a power of attorney for the conveyance of lands, is within the re-
cording acts of Texas. Under Spanish law, and the adjudications of 
tne Supreme Court of Texas, it is considered as a second original, and 
of equal validity with the first, and is admissible in evidence though 
not recorded. Ib.

4. Evidence of a person who was not the keeper of the archives, nor in
any way officially connected with the office to which they belonged, 
and which was offered to prove that such a testimonio was not a copy 
of the protocol (this not being produced), though the witness had in 
his hand photographs of certain pages of the protocol which did con-
form in other respects than that of signature and date with the testi- 
njonio, and when it was not offered to follow the evidence up in any 
way, held, under circumstances, properly rejected. Ib.

TEXAS INDEMNITY BONDS.
Certain of these bonds held free from the objection that they had been 

issued by the State of Texas in aid of the rebellion or other unlawful 
purpose, though overdue when they passed from the treasury of the 
State, and though unindorsed by the governor. The cases of Texas v. 
White and Chiles (7 Wallace, 718), Same v. Hardenberg (10 Id. 68), 
and Same n . Huntington (16 Id. 402), considered, and their true re-
sult ascertained and applied to the present case. National Bank of 
Washington v. -Texas, 72.

TONNAGE TAX. See Wharves.
Any duty, or tax, or burden imposed under the authority of the States, 

which is in its essence a contribution claimed for the privilege of ar-
riving and departing from a port of the United States, and which is 
assessed on a vessel according to its carrying capacity, is a tonnage 
tax within the meaning of the Federal Constitution, and therefore

, void. Cannon v. New Orleans, 577.
TRADE, CONTRACTS IN RESTRAINT OF. See Contract, 2.
“TWENTY PER CENT. LAW.”

The liberal view taken in the Twenty per Cent. Cases (13 Wallace, 576) of 
the joint resolution of 28th February, 1867, declared to be the true 
view and applied to other cases essentially like those ; but not applied 
to the case of a person hired at Washington to do service outof Wash-
ington, nor to a contractor who contracted to deliver finished work,
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“ TWENTY PER CENT. LAW ” (continued).
and who employed another to do it for him. Twenty per Cent. Cases, 
179.

2. An act passed on the 12th of July, 1870, repealing “all acts and .joint 
resolutions, or parts thereof, and all resolutions of either house of 
Congress granting extra pay,” the act “ to take effect on the 1st day 
of July, 1870,” did not affect the rights given by the joint resolution 
abovementioned. Ib.

UNITED STATES, THE.
No general words in a statute divest it of its rights or remedies. United 

States v. Herron, 251.
USAGE. See Insurance, 2.
UTAH. «

The act of the Territorial legislature conferring on the Probate Courts a 
general jurisdiction in civil and criminal cases, and both in chancery 
and at common law, is inconsistent with the organic act, and void. 
The jurisdiction of the Supreme and District Courts, and of the legis-
lative power of the Territory, defined. Ferris v. Higley, 375.

VOLUNTARY SETTLEMENT.
1. A deed by which a husband, on articles of separation between him and

his wife, binds himself to pay, in trust for her, a certain amount of 
money (capital), and interest on it tilFpaid, becomes a voluntary set-
tlement if, before payment is made, the parties are reconciled, make 
null all the covenants of the articles of separation, and cohabit again, 
with an agreement that the settlement shall stand as agreed on, ex-
cept that the husband shall not pay interest while he and his wife 
live together. I^ehr v. Smith, 31.

2. A voluntary settlement of $7000 cannot be sustained against cred-
itors where the person owes $9306, and has, of all sorts of property, 
the same being not cash, not more than $16,132. Ib.

WAIVER OF CONTRACT. See Contract, 4.
WAIVER OF JURY. See Montana.
WAIVER OF LIEN.

Of a bottomry bond paid by adjusters of average, adjusting the business 
of a vessel, not presumed to be extinguished as against themselves. 
Belle of the Sea, 421.

WAIVER OF PLEA. See Pleading, 3.
WHARVES. See Tonnage Tax.

For the use of wharves, piers, and similar structures, whether owned by 
individuals or by a city or other corporation, a reasonable compensa-
tion may be charged to the vessel, to be regulated in the interest of 
the public by a State legislature or city council. But in the exercise 
of this right care must be taken that it is not made to cover a viola-
tion of the Federal Constitution, which prohibits the States to lay 
any duty of tonnage. Cannon v. New Orleans, 577.
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WISCONSIN.
Under the act of Congress of July 6th, 1862, and statutes of Wisconsin, 

passed in 1863 and 1868, a married woman may in' the Circuit Court 
, for Wisconsin, in an action on the case by her husband and herself 

for injuries done to her person, be examined as a witness for the 
plaintiffs. Packet Company v. Clough, 528. '

WITHDRAWAL OF APPEARANCE.
A withdrawal, “ without prejudice to the plaintiff,” of a general appear-

ance entered by an attorney, for the defendant, means that the posi-
tion of the plaintiff is not to be unfavorably affected by the act of 
withdrawal; that all his rights are to remain as they then stood. 
Creighton v. Kerr, 8.

WITNESS. See Wisconsin.
WRIT OF ERROR. See Practice.












