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SUPREME COURT OF THE UNITED STATES,

DURING THE TIME OF THESE REPORTS.

CHIEF JUSTICE.

3

ASSOCIATES.

—_‘? Hon. NaruHAN CLIFFORD, Hon. Noan H. SwayYNE,

. Hon. Samuer F. MiLLER, Hon. Davip Davrs,

) Hox. SteprEN J. FreLp, Hon. WiLtiam StronG,
Hon. Joserua P. BrADLEY, Ho~n. Warp Hunr.

ATTORNEY-GENERAL.

Hon. George H. WILLIA MS.
SOLICITOR-GENERAL.
Ho~n. SAMUEL FrELdp PHILLIPS.

CLERK.

DANIEL WESLEY MippLETON, ESQUIRE.

* Chief Justice Chase died May 7th, 1878. Some of the cases in this

volume were decided during his life, but more after his death, and while the
Chief Justiceship was vacant.
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OF THE

SUPREME COURT OF THE UNITED STATES,

As MADE Aprin 28, 1873, unpER THE Acts oF CONGRESS OF JurLy 23, 1866, AnD

MarcH 2, 1867.

|
NAME OF THE JUDGE, AND STATE NUMBER AND TERRITORY OF THE(DATE AND AUTHOR OF THE JUDGE’S

WHENCE COMING.

| CIRCUIT.

COMMISSION.

CHIEF JUSTICE.

1l

ASSOCTATES.

Hox. WARD HUNT,
New York.

Hox. WM. STRONG,

Pennsylvania.

Hon. N. CLIFFORD,
Maine.

Hox. J. P. BRADLEY,
New Jersey.

Hon. N. H. SWAYNE,
Ohio.

Hox. S. I. MILLER,

Towa.

FOURTH.
MaryrLaxp, Wesr Vir-
GINTA, VIRGINIA, NORTH
CAROLINA, AND SOUTH
CAROLINA.

SECOND.
New York, VERMONT,

| E
AND CoXNNECTICUT.

THIRD.

Pex~ysyrnvania, New JEr-
SEY, AND DELAWARE.

FIRST.

Maing, New Hampsuire

y 1

MASSACHUSETTS, AND
RBODE ISLAND.

FIFTH,

GEORGIA, FLORIDA, ALA-
BAMA, Mississier1, Lou-
ISIANA, AND T'EXAS.

SIXTH.

Onio, MicHiGAN, KgN-
TUCKY, AND TENNESSEE.

EIGHTH.

MinNesora, lowa, Mis-
soURt, KANSAS, ARKAN-
SAS, AND NEBRASKA.

1872.
December 11th.
PRESIDENT GRANT.

- 1870.
February 18th.
Presipext GRANT.

1858.
January 12th.
Presipent BucHANAN,

1870.
March 21st.
PresipeNtT GRANT.

1862.
January 24th.
PresipenT LiNcoLw.

1862.
July 16th.
Presipent LinNcoLy.

SEVENTH. 1862.
Hown. DAVID DAVIS, |Txpians, ILLINOIS, AND December 8th.
Iilinois. WiSCONSIN, Presient LiNcoLy.
NINTH. 1863.
How. S. J. FIELD, [Carntrorxia,OREGON,AND March 10th.
California. ‘[ NEvapa. PrEsiENT LincoLy.
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MEMORANDA.

DEATH OF CHIEF JUSTICE CHASE.

Tur Honorable SAnmon PorrrAND CHASE, late Chief Justice
of this Court, departed this life on the 7th day of May, A.D. 1873.

On Monday, the 13th of October, 1873, the first day of the
October Term, a meeting of the members of the bar of the Su-
preme Court of the United States was held at the Capitol, and
was called to order by JAmes MANDEVILLE CARLISLE, Esquire,
on whose motion the Honorable REverpy JouNsonN was made
chairman. On taking the chair, Mr. Johnson said:

GENTLEMEN OF THE BAR: Although it has been some months since the
sad event occurred which brings us together to-day, our sense of the great
loss which the court, the bar, and the country have sustained by the death
of the late Chief Justice Chase is as deep as ever.

The loss of any eminent judicial State officer is always greatly to be
lamented ; but the death of the presiding Judge of the Supreme Court of the
United States is more extensively felt and naturally more deplored. The
jurisdiction of that high tribunal is so vast and comprehensive, embracing
as it does questions which involve not only every variety of personal contro-
versy between the citizens of different States and aliens and our citizens, but
more or less, the respective rights of the States and of the United States, and
which may at times affect our relations with foreign governments, that the
death of one of its members is calculated to fill the public mind with more
than ordinary solicitude. The tribunal is to pass upon the acts of the other
two departments of the government when cases involving them are properly
under judgment, and to decide authoritatively whether they have tran-
scended their legitimate powers. It is also to adjudicate all questions of
prize and maritime law ; to construe treaties and all questions of public law
that may be before them, and to decide conclusively the limits of their own
Jurisdiction. It has also frequently before it questions of commercial law,
which affect, more or less, not only our own commercial community, but in
many instances that class in other countries.

It is very obvious, then, that to a proper and enlightened discharge of
these several functions an extensive range of legal knowledge—constitu-
tional, domestic, and foreign—is absolutely necessary, as is also a fixed
conviction in the public mind that these qualifications are connected with
strict impartiality and perfeet integrity. It is to the honor of our country

(v)




V1 MEMORANDA.

that these qualities have been illustrated from the organization of the court
to the present time.

It would be out of place to refer to the associate justices who have con-
stantly adorned the bench, and contributed so much to challenge for it the
respect and reverence of the country, and to secure for it a reputation which
is as firmly established abroad as it is at home.

As our late loss was that of the presiding judge, it is sufficient to pay a
passing tribute to the memory of those who preceded him as well as to that
of the late chief. It may with truth be said that no nation in the world has
produced abler and purer judges than Jay and Ellsworth, Marshall, Taney,
and Chase. The labors of Marshall and Taney, covering so many years of
service, do, more and more, as time rolls on, command the admiration of
the profession and of the country. Chief Justice Chase’s term was so brief
that the lawyer readily remembers the few judgments which he pronounced.

The ability of these judgments, the full knowledge which they display,
and the admirable judicial style in which they were rendered, filled the
professional mind not only with admiration, but with wonder. For many
years he had ceased to practice the profession, devoting himself almost ex-
clusively to the political contests of the day. His immediate labors before
his elevation to the bench were, it is true, excessively arduous and evinced
the greatest ability, but they bore little or no analogy to the subjects which
he had to treat when he became the head of the tribunal. It was surprising,
therefore, that at the very threshold of his duties, he exhibited a knowledge
entirely adequate to their able and satisfactory discharge. The occasion
will not permit me to refer particularly to any of his opinions, but I know
you will not think me going too far when I say that, judging him by those
opinions, he proved himself in all respects the equal of the great men who
preceded him; and that his uniform kindness and courtesy to all the mem-
bers of the profession commanded their esteem and regard.

I know that I may be pardoned for saying a word or two more. If leav-
ing him as a judge, we refer to his private life, we find him every way
worthy of commendation. As a friend, he was constant and sincere; as a
parent, watchful and affectionate; and no persons will feel his loss more
deeply than his immediate friends and his domestic circle. Their consola-
tion is to be found in the exalted opinion entertained of him by all classes
of his countrymen; and, above all, in the assurance that he died as he had
lived, a Christian.

A committee was now named by the chairman, on motion, to
draft suitable resolutions: Mr. CARLISLE being named as chair-
man of the committee. The committee having withdrawn, re-
ported, after a short absence, the following resolutions, which
were adopted :

SALMON PorTLAND CHASE, sixth Chief Justice of the United States, hav-
ing departed this life since the last term of this court, the members of the

bar and other officers of the court have assembled to testify their profound
regret at the event and their high respect for his memory:

His opinions and judgments, as they are preserved in the official reports
of the decisions of the court, attest his great ability and his devotion to the
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duties of his high office. His long and distinguished career as a Senator and
statesman, and the manner in which he conducted the important department
of finance at a period of vital national importance are more appropriate to
be commemorated elsewhere. It is as a judge only that we now recall him.
The dignity which descended upon him from his illustrious predecessors
lost nothing in his hands. His refined and cultivated mind, his unvarying
courtesy, and his regard for the rights and feelings of others won the warm
regard and attachment of all who came in contact with him, and the esteem,
admiration, and respect of the bar continually and steadily increased during
the eight years in which he presided over the deliberations of this high tri-
bunal; therefore,

Resolved, That the members of the bar and officers of the court sincerely
deplore the death of the late Chief Justice Salmon Portland Chase, and will
affectionately preserve the memory of his many virtues and high qualities,
and will wear the usual badge of mourning during the term.

Resolved, That the Attorney-General of the United States be requested to
move the court to direct these proceedings to be entered upon the minutes,
and that a copy thereof be transmitted to the family of the deceased Chief
Justice, with the respectful assurance of the sincere sympathy of the mem-
bers of this meeting.

At the opening of the court on Thursday, October 23d, Mr.
ATTORNEY-GENERAL WiLrnrams presented the resolutions, and
made the following remarks:

May it please the court, I have been charged with the sad duty of for-
mally announcing to your honors the death of Chief Justice Chase, and of
presenting, to be spread upon the records of the court, the resolutions of the
bar touching that mournful event.

On the first day of last May, by the adjournment of this court for the
term, he laid aside his official robes to seek that temporary repose which his
arduous labors and bodily infirmities seemed to require, but in a few days
thereafter, to the great disappointment and grief of his family and friends,
he laid aside all that was mortal of his nature and passed to where the weary
are forever at rest. While spring was revealing its new and beautiful forms
of life upon earth, he was carried in the gentle arms of hope and faith to the
new life of another world. To recount the public incidents of his eventful
career upon this occasion would be to repeat what is as familiar as household
words to the people of this country.

Suffice it to say, that as the governor of a great State, as a Senator in
Congress, as a Secretary of the Treasury, and as Chief Justice of the Su-
preme Court, he was distingunished for great abilities and great devotion to
duty. Conspicuous among his many claims to popular and lusting regard
were his early, continued, and effectual labors for the universal freedom of
man. His fame in this respect will be as enduring as the love of liberty in
the hearts of the American people. To say that he administered the finances
of the country through the late war of the rebellion, is enough to establish
his pre-eminence and show his title to a nation’s gratitude. Jay, Rutledge,
Ellsworth, Marshall, and Taney, are the few imperishable names of the

-
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great departed who have filled the chief seat in this court, and to those is
now added, with new lustre to the galaxy, the name of Chase.

Posterity will know of him through his public services, but we his associ-
ates and friends, know and can appreciate as well his private virtues.

All the influences of his example were for good. He was above reproach
in his relations to society. His physical proportions were in harmony with
his high intellectual qualities. He was dignified and graceful in his deport-
ment, and especially kind and courteous to members of the bar. His writ-
ings are remarkable for their clearness and force, and all who knew him
know how instructive and charming he was in conversation. Physically,
intellectually, and morally, he was all that a Chief Justice ought to be.
Impelled by what has been called the infirmity of noble minds, he pursued
with untiring zeal his lofty aims, and whatever else may be said of his aspi-
rations, happily no one can say that they marred the excellence or purity of
his personal character. Early in life he emigrated from New Hampshire,
where he was born in 1808, and soon after became a citizen of Ohio, where,
unaided by fortune or friends, he commenced his successful public career.
Inspired by an ardor that spurned all obstacles he pressed onward and up-
ward until he was exalted to the head of this high tribunal, a place that but
few men can ever attain. Thence he has come down to his grave crowned
with years and many honors. He leaves to his children and his country the
record of a life—

Rich in the world’s opinion and men’s praise,
And full of all we could desire, but days.

i
To which Mr. Justice CrLirrorD, the Senior Associate Justice
in commission, responded in behalf of the court as follows:

GENTLEMEN OF THE BAR:

Providence has ordained that man maust die, and it is matter
of solemn import to every reflecting mind that the sentence
applies to the whole human family, without regard to station,
attainment, or usefulness.

None of those who occupied these seats sixteen years ago are
now here to participate in these commemorative proceedings,
and only two of the number then in office survive to join in the
general sorrow, so well expressed in the resolutions of the bar,
for the great loss which the country has sustained by the death
of the late Chief Justice of this court. Vacancy followed va-
canecy subsequent to that period, until the place of the Chief
Justice and those of his associates were all filled by new ap-
pointments, and the junior of the immediately succeeding
period, who was appointed to fill a prior vacancy, has become
the senior Associate Justice of the court.

Great events in the meantime have occurred. State after
State seceded, and the rebellion eame and was crushed. Slavery
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was abolished, and amendments were made to the Constitution
to make it conform to that great change in the social relations
of the States affected by the event. New laws were passed ex-
tending the jurisdiction of the court and vastly augmenting its
labors and responsibilities.

Gratitude is due to Providence that the lives and health of the
present members of the court have been preserved throughout
that period and for the success which has attended their efforts,
aided by the wise counsels of the late Chief Justice, in uphold-
ing all the safeguards of liberty ordained in the Constitution.
Civil war raged for a time with all its demoralizing influences,
but the court continaned calm and unswerved, and the Constitu-
tion remains unimpaired to shed its benign influences upon the
whole people of the country and to secure the blessings of lib-
erty to the present generation and to their posterity.

Death has now again entered these walls, and, for a second
time within the period mentioned, has removed the Chief Jus-
tice of the court. Such a loss is deeply felt by the whole
country, and by none more heavily than by those connected
with this tribunal. Whenever a good man dies, in any walk
of life, there group around him in his last repose a mourning
throng of sad regrets from the hearts of all who may have
either experienced or witnessed his beneficence. But when,
from some dignified and elevated station of public trust,
obedient to the inevitable summons, a great and good man
drops suddenly and noiselessly away, in the comprehensive
sphere of whose high duties nothing remains but the solemn
and suggestive silence of vacancy, a people’s grief surrounds
the grave to do justice to his motives and to award their sad-
dened and affectionate approbation of his official services and
public acts.

Difference of opinion, envy, or jealousy may have created
barriers to a just appreciation of such a man during the active
and angry struggles of life, but when the curtain of death inter-
poses its impenetrable mystery between him and the living,
that involuntary homage which human nature instinctively
pays to its true noblemen, is almost always sufficient to hush
such influences and override every such barrier.

Passions of the kind cloud the understanding and too often
prevent any impartial judgment upon the life and character of
a contemporary until the brief contentions of the world are left
behind him and he has passed that solemn portal towards which
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all human life is only the pathway. Influences of the kind
sometimes affect even the public judgment and compel men at
last to exclaim, “Our blessings brighten as they take their
flight.” Whether good or bad, the public man to whom, under
a government of the structure of ours, has been committed the
sacred duty of high public office, can ask no more, nor can his
friends, than that those who desire to review his acts shall be
governed by the inflexible standard of justice, looking to his
motives and purposes as embodied in his acts, when properly
construed in the light of the circumstances of his life and the
nature, difficulty, and peril of his public duty.

Without a thought of anything sq invidious as a comparison
of merit, it may be safely said that of all the characters who
were chief and prominent amid the swift and terrible commo-
tions from which our country has little more than just emerged,
none bore a more perplexing and onerous share of the public
duty than the man to whose memory, more especially as its
Chief Justice, the supreme judicial tribunal of the nation now
pays its sad tribute of mourning and respect.

Called to preside over the administration of the national
finance at a most alarming and painful period, when the past
systems were manifestly inadequate to the enormous and un-
precedented strain upon their resources, the energies of a com-
prehensive and creative mind were demanded to wield and
shape the available wealth of the nation into such a channel
that it sbould, to the largest extent possible, promote the de-
velopment of the military and naval power of the country and
give it the most efficient and direct support. Manifold difficul-
ties attended the undertaking as the vital forces of the nation
were suddenly wrenched from their accustomed pursuits of
peace and were assembled at the cail of the government, in the
tumultuous arena of civil war, the immediate effect of which
was to diminish very largely the ordinary national income and
to increase fearfully the national expenditure. Immediate de-
cision was indispensable, as the emergency would admit of no
delay, and the requirement was not only that the reserved
wealth of the nation should be evoked to meet the public emer-
gency, but that it should be fused and melted into a current
form,

With such demands upon the position our lamented brother
was called to the office of Secretary of the National Treasury,
not to administer a settled and tried system, but in the rapid
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whirl and rush of swiftly succeeding events to devise one that
was new and commensurate with the public exigency. Experi-
ment may be tried in the hours of peace, and if experience fails
to demonstrate the wisdom of the measure or exposesits imper-
fections, it may be abandoned or another may be substituted in
its place without great injury to the government.

Not thus, however, when Secretary Chase was summoned to
the performance of the great duty under consideration, as a
failure might have been irreparable. Certain success was re-
quired, and the result shows that the duty was assigned to a
strong, sagacious, practical intellect, which readily apprehended
the nation’s capacity, and was able to grasp the national wealth
with & firm hand and appropriate it to meet the stern and in-
exorable demands of the public emergency. Complete success
followed, and it would seem to be a sufficient commentary upon
the usefulness of any man to be able to say of him, that under
such momentous and inflexible conditions he could and did de-
vise a system of finance which was commensurate with the
unexampled demands upon the national treasury.

Wide differences of opinion exist as to the wisdom of the sys-
tem as a permanent one, but this is not the occasion for a dis-
cussion of the system, nor is such an examination necessary to
a correct view of the mental and moral condition of its author,
as it is rather from the survey of a long and earnecst life of
public service and the diversity of the labors to which his powers
of mind were so nobly and successfully devoted that the in-
quirer is enabled to draw the most correct conclusions concern-
ing his worth and capacity.

Superior fitness for a particular station is frequently the re-
sult of experience in the performance of the same or similar
duties, and the mistakes resulting from the want of such quali-
fications have proved that they can hardly be too highly esti-
mated, but we know that there are some few in every generation
to whom are vouchsafed an intellectual elevation that enables
the possessor almost instinctively to comprehend many of the
perplexities of life, for the unravelling of which by others must
be paid the hard tuition of patient toil and study and long in-
vestigation. Sagacity and forecast, when such gifts are pos-
sessed, supply to a large extent the usual demand for an ac-
quaintance with the duties of the particular station or for an
extended preliminary preparation for their performance.

Gifts of the kind in a high degree were possessed by the sub-
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ject of these remarks, as shown throughout his public career
as Governor of a great State, Senator in Congress, Secretary of
the Treasury, and Chief Justice of this high tribunal. Mere
versatility of mind could not have 8o honorably met the demands
of these high positions. Success in so various and such impor-
tant labors, without much opportunity for previous preparation,
furnishes indubitable evidence of a strong and vigorous mind
and a high order of intelligence, which enabled the possessor to
analyze and comprehend many things with ease and facility,
which a mind of lesser grasp would only have pushed further
off with every attempt to encompass and expound.

Opportunity for preparation in legal knowledge he did have
in his early manhood. Prior to the time he entered public life
he was engaged in the practice of the law, and became eminent
in his profession, as sufficiently appears in the volumes of the
published decisions of this court; and he was eminent as the
Governor of his adopted State, and as a Senator in Congress be-
fore he was called to preside over the national treasury, until
it may be said, if the period of eight years during which he
was the Chief Justice of this court be included, that he has ex-
emplified his greatness in almost every variety of trial which
arises in civil life.

Difficult and untried questions were constantly avising during
the early stages of the late rebellion, and none will deny the
eminent usefulness of the Chief Justice in solving the difficul-
ties, or call in question his sagacity or forecast in respect to the
effect and termination of that unhappy conflict, as it is within
the recollection of many that he was able to look beyond the
mist of civil agitation, and even through the darker and more
frightful cloud of civil war, and to see nearer and nearer every
hour the approaching dawn of a day under whose light all those
threatening aspects would be dispelled.

Difference of opinion cannot exist as to the variety or impor-
tance of his public services, but it is a mistake to suppose that
purely intellectual efforts are in every case the unfailing index
of the greatness of a man, or that they always farnish the cor-
rect means of estimating the value of his public services; as
such efforts, though great, may be accompanied by such vices
of heart and defects of disposition as greatly to lessen or even
destroy their influence in such an estimate. Purity, impar-
tiality, love of justice, and respect for public and private rights
are essential elements of greatness in a public man, and in every
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such respect the character of our deceased brother challenges
our highest admiration. His respect for public and private
rights is universally acknowledged, and neither envy nor malice
ever called in question the purity of his life or his impartiality
in the performance of his public duties.

Throughout his career as Governor, Senator in Cougress, and
Secretary of the Treasury, he always manifested a love of jus-
tice, and the same trait of disposition and character is evinced
in all his judgments, whether rendered in this court or the Cir-
cuit Court. We all know with what diligence and patience he
investigated litigated questions, and how willing he was to re-
view or even to surrender his own opinion in order to be right
at last.

Men find it easy to review others, but much more difficult to
criticize and review their own acts, and yet that is the very
summit to which the upright judge should always be striving.
Judges sometimes surrender with reluctance a favorite opinion,
even when condemnatiou confronts it at every turn, and they
find it wellnigh impossible to yield it at all when it happens to
harmonize with the popular voice or is gilded with the rays of
successful experiment.

Pride of opinion at such a time is too apt to predominate over
a love of justice, but it was exactly under such circumstances
that the late Chief Justice was called upon to review as a judge
one of ghe most striking and conspicuous of his acts as the
guardian of the national treasury at a moment when the fate
of the nation so much depended upon its correct administration.

Great success attended the financial scheme when it was
adopted, and time had secured for it an extensive approval, as
the war of the rebellion was victoriously ended and the na-
tional wealth was rapidly increasing. Circumstances better
calculated to foster pride of opinion cannot well be imagined,
but the Chief Justice, who had so creditably met the demands
of duty in such a great variety of other responsible positions,
did not hesitate to apply his best powers to the task of review-
ing the measure in question, and finally recorded his opinion
that it was not justified by the Constitution.

Judges and jurists may dissent from his final conclusion and
hold, as a majority of the Jjustices of this court do, that he was
right as Secretary of the Treasury, but every generous mind, as
it seems to me, should honor the candor and self-control which
inspired and induced such action.
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During the rebellion probably no one mind could have suc-
cessfully met all the requirements of public duty which the
exigency presented, as the country had a war to wage, a Union
to preserve, and a Constitution and government of laws to up-
hold and maintain, for which purpose a conservative judgment
in the judiciary was wellnigh as essential as the courage of the
soldier, or the wisdom of the executive, or the patriotism and
forecast of Congress. Heavy responsibilities rested upon all,
and it was fortunate that the Supreme Court, throughout a large
portion of that period, enjoyed the benefit of the wisdom and
forecast of the late Chief Justice.

Defects he doubtless had, but he had a calm, composed mind,
in whose placid depths the bewildering events of the national
conflict were wisely and clearly reflected, and in most cases cor-
rectly exhibited to the otherwise perplexed comprehension of
many other persons. Clearness, repose, and depth character-
ized his intellect. Few men were better able to analyze the
events of that period as they occurred, and to foresee with more
unerring accuracy their effect upon the future welfare of the
country when the conflict should end; and it is to these rarve,
great attributes of mind that the inquirer must turn if he wonld
understand how it was that he was able to discharge with such
success the duties of Chief Justice after years of such diverse
employment and without much opportunity of preparation, ex-
cept what he acquired in those employments and in his early
practice. Revered and conspicuous names had previously filled
that station, but it may be said, without fear of contradiction,
that our departed associate was a fit successor of Marshall and
Taney.

Summoned, as he was, to the station of Chief Justice of this
court from a life largely spent in the exccutive, legislative, and
administrative departments of the public service, surprise may
well be felt at his great success as a judge, especially in view of
the events which transpired within the period he held the office,
and of the great importance and exceptional character of the
judicial duty he had to perform. Numerous cases presented for
. decision within that period involved questions of prize and the
exposition of the law of nations or the application of the laws
of war, and many others have respect to the rights, obligations,
duties, and privileges of citizens, and it is for that reason as
well as others that they will ever be regarded as of great value
to the public as well as to the legal profession.
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But it would be a great error to suppose that the Chief Jus-
tice entcred upon his high office with partial qualifications for
its important duties. On the contrary he brought to the office
a profound and comprehensive mind, familiarized with almost
every variety of public duty, and matured, strengthened, and
developed by a long and most instructive experience. IHe was
deeply versed in the great principles of jurisprudence, and upon
his accession to the bench bent all the energies of his powerful
mind to a mastery of the peculiarities and history of Federal
judicial decision. His faculties were eminently adapted to the
comprehension of legal science, and so readily did he solve con-
troverted questions of private right that the principles of law
and equity seemed almost inherent in his nature.

Appointed, as it were, by common consent, he seated himself
easily and naturally in the chair of justice and gracefully an-
swered every demand upon the station, whether it bad respect
to the dignity of the office or to the elevation of the individual
character of the incumbent, or to his firmness, purity, or vigor
of mind. From the first moment he drew the judicial robes
around him he viewed all questions submitted to him as a judge
in the calm atmosphere of the bench, and with the deliberate
consideration of one who feels that he is determining issues for
the remote and unknown future of a great people.

Throughout his judicial carecer he always maintained that
dignity of carriage and that calm, noble, and unostentatious
presence that uniformly characterized his manners. and deport-
ment in the social circle, and in his intercourse with his brethren
his suggestions were always couched in friendly terms, and were
never marred by severity or harshness. Even when disease
had shattered his physical strength and written its effect in deep
and haggard lines upon his countenance, it was unable to rob
him of his accustomed air of grandeur, which was merely the
outward expression of an elevated and noble nature. Disease,
however, overpowered his strength and he has closed his life,
rich in honor and highly rewarded by the affection and respect
of his countrymen. He died with the armor of duty on, wear-
ing the honors of a great and conscientious magistrate.

Since death was inevitable, the highest affection could scarcely
desire a more fitting departure from the scenes of earth, as he
had rounded an arduous and useful life with a period of eight
years of most delicate and important service as Chief Justice
of the Supreme Court of the nation, having accomplished a long,




xvi " MEMORANDA.

consistent, and successful public career, and closed it with the
honorable excreise of the highest attributes of the human judg.
ment.

Difficulties at all times attend the responsibilities of the Chief
Justice of this court, but it should be remembered that the sub-
ject of these remarks was called to that elevated station during
the most stormy and angry period of our national history, and
it is praise enough to be able to say that he met all those exi.
gencies with a calm and conscientious sense of' duty, and such,
in my judgment, will be the verdict which the present genera.
tion will transmit to posterity; to which, permit me to add,
that the justices of this court have lost a revered companion
and the public a great magistrate and an upright public servant.
Our loss is great, but the loss of his children and grandchildren
is much greater, and to them we tender our sincere sympathies.

The court cordially concurs in the resolutions of the bar as
presented by the Attorney-General, and direct that the resolu-
tions, together with the proceedings of the bar and the remarks
of the Attorney-General and of the court, be entered in the
minutes; and the coiu't, from respect to the memory of the de-
ceased, stands

ADJOURNED UNTIL TO-MORROW AT TWELVE O'CLOCK.

DEATH OF MR. JUSTICE NELSON.

TaE Honorable SAMUEL NELsON, late an Associate Justice of
this court, who, on account of advanced age, retired from this
bench on the 1st of December, 1872, departed this life at his
residence in Cooperstown, New York, December the 14th, 1873,
in the 82d year of his age. Upon receiving intelligence of his
death, on the following day, this court, in consideration of his
long association with it, and of his eminent public services, ad-
journed without transacting the ordinary public business.




GENERAL RULE.

AMENDMENT T0 ORDER IN REFERENCE TO APPEALS FROM THE COURT
oF CraiMs.—Rurk No. 1.

Strike out the whole ot clause 2 of the rule, and insert in lieu
thereof the following:

2. A finding by the Court of Claims of the facts in the case established by
the evidence in the nature of a special verdict, but not the evidence estab-
lishing them ; and a separate statement of the conclusions of law upon said
acts, on which the court founds its judgment or decree. The finding of
acts and conclusions of law to be certified to this court as a part of the
record. :

i [Promulgated October 2’;th, 1873.]
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

DECEMBER TERM, 1872, AND OCTOBER TERM, 1873.

Corpova v. Hoobp.

A
A

<Y
. Where a deed of land shows ongi\x&\fa(c\e‘ tha§ Lg&q,\c\msiderati(m is yet ‘“to
be paid,”” a second purchagep (that is tocsmy, a purchaser from the
vendee), who has notice @‘ﬁhé deedptnkeé the land in those States (of

which Texas is one @@:e}the En’&ijﬁl chancery doctrine of a vendor’s

lien prevails, subject'id the vendor’s lien,qupless such lien has been in
some way waived. ol s Lig
- In the case of such a gt

e :
t‘i-t is the dﬁ?§~of the new purchaser to inquire;

and where inquin&p)d"uty, the Mﬁy bound to make inquiry is affected

with all the kné‘%@dge which he would have got had he inquired.

- Though it is true that taking a note with a surety from the vendee is
generally evidence of an intention to rely exclusively upon the personal
security taken, and therefore, presumptively, is an abandonment or
waiver of a lien, yet this raises only a presumption, and as a presump-
tion only it may be rebutted by evidence that such was not the intention
of the parties.

- The testimony of the vendor received to rebut, and being positive, held
sufficient to do so.

. Where a vendor already has a lien, evidenced by a note for the payment
of all and every part of the purchase-money so long as it remains un-
paid, the lien for any purchase-money afterwards still unpaid is not lost
by the fact of his receiving part payment of the note before its maturity,
taking a new note payable at the same time and in the same way and
place as the original note, and a destruction of such original one.

- By the laws of Texas (which in a matter connected with real estate was
respected by this court in a suit coming from Texas) an assienment of a

note given for the purchase-money of real estate carries the vendor’s
lien.

APPEAL from the Circuit Court for the Western District
of Texas, on a decree dismissing a bill filed to enforce a
vendor’s lien. The case was thus:

On the 4th of March, 1859, B. G. Shields, by instrument of

VOL, XVIL 1 (1)
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writing, “bargained and sold to G. M. ITood” (both parties
being of Texas) a tract of land in that State, described, * for
the sum of $27,000, 0 be paid by the said Hood as follows,”
Certain drafts and notes to be given by Ilood were then
specified; among the*notes one for $9000, payable at the
Ubnion Bank, New Orleans, April 9th, 1862. The deed
ended with a covenant that * on the completion of the payments
before mentioned” Shields would warrant and defend the
premises to Hood, his heirs and assigns, against all persons
lawfully claiming or to claim them. In point of fact, when
the papers came to be executed, the notes were signed not
only by Hood, the purchaser, but also by his son, G. M.
Hood, Jr. .On the 1st of April, 1862, before the note that
became due on the 9th matured, Hood, Sr., called on Shields
and stated to him that he had some surplus cash with which
he desired to pay a part of it oft. Shields accordingly took
his money, and a new note was executed for the balance;
the old note being given up. The new note, like the old
one had been, was made payable April 9th, 1862, and at the
Union Bank, New Orleans. This new note Shields after-
wards (in the autumn of 1862) assigned to one Bartlett.

In May, 1863, IIood sold the land to two persons, named
Scroggin and Hanna; and Bartlett having become bankrupt,
his assignee in bankraptey, one Cordova, now filed a bill
in the court below against both the Hoods, Scroggin, and
Hanna, to enforce the lien. The bill did not allege that the
complainant had exhausted his remedy at law against Ilood,
the vendee of the land, who, or whose estate in point of fact,
appeared to be solvent,

The Iloods let a decree pass pro confesso. Scroggin and
Hanna set up in answer, or in argument, that all vendor’s
lien had been waived by taking Hood, Jr., as a party, who,
not being interested, was a surety on the notes; that even
if any lien had existed under or by virtue of the note of
$9000, such lien was waived when that note was paid, as
in law it was completely when it was surrendered; the
transaction having been not a credit on an old debt, of so
much cash paid, but an acceptance of cash and of a new
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debt, accompanied by an annihilation and extinction of the
old one; that, at any rate, however all this might be as be-
tween Shields and Iood, they, Scroggin and IHanna, were
purchasers, bond fide and without notice of any lien; that
further, if Shields, the vendor, might himself have enforced
a lien against the land, had he continued to hold the note
and debt, the right of enforcement was a right personal to
him, and that it did not pass to Bartlett, his assignee, and
as little certainly to Cordova, assignee in a second remove.
Shields, who was examined, thus testified :

“The recital in the instrument executed to G. M. Hood, Sr.,
on the 4th of March, 1850, corresponds with the facts, except
that the name of G. M. Hood, Jr., was also signed to the notes.
The land was sold to Mr. Hood, Sr., and his responsibility,
coupled with a vendor’s lien, secured by the regular form and
terms of the instrument, was deemed by me a sufficient security.
Mr. Hood, Jr., accompanied his father to my house, and was
represented by his father to be his agent. I do not remember
why it was that Mr. Hood, Jr.’s, name was signed to the notes,
The deed or instrument was prepared, to the best of my recol-
lection, before the notes, and in the absence of Mr. Hood ; the
notes, after the arrival of Mr. Hood and son. Their joint signa-
tures was probably a suggestion of the moment and did not
alter or take from the facts recited in the instrument. Mr.
Hood, Sr., did execute the notes to secure the payment of the
amounts, and at the time, and for the considerations men-
tioned in the deed. The additional signature of Hood, Jr.,
was simply that much more; a gratuity not called for by nor
altering the contract. Mr. Hood, Sr., was represented, by those
who knew him in Eastern Texas, to be a wealthy man. His
Son was considered responsible and trustworthy as far as I
know. The reason for not taking a mortgage is shown by the
terms of the instrument, by which the vendor’s lien is plainly
retained and held. I have no recollection of who was present
when the terms of the instrument securing the vendor’s lien
were discussed, if discussed at all. There never was any ques-
tion between us on that point; it being considered, of course,
that my obligation of warranty in the instrument would only
be made perfect or complete upon the payment of the whole
amount of the purchase-money.
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“The payment of a portion of the note of $9000 in advance,
and taking another note, was simply a matter of convenicnce,
and not intended, in any manner, or to any extent whatever,
to impair or affect the lien retained by the terms of the instru.
ment to secure the payment of the whole amount of the pur
chase-money. It was positively and unequivocally so stipulated
and agreed between us at the time of the execution of the said
note of $5015; so stated and understood, without question, be-
tween us.

“The note was traded to Bartlett, with the statement from
me that it was secured by a vendor’s lien on the land sold to
Hood, Sr. I will further state that I believed at the time that
Mr. Bartlett had special reference to that fact in the transaction,
and that he felt that the note of G. M. Hood, Sr., to secure the
remainder of the last payment for the land, with the right of
the vendor’s lien upon said land, was safer for him (Bartlett)
than cotton, which he gave me for it; then liable at any moment
to impressment.

“Both Hanna and Scroggin spoke to me, some time since—
perhaps 1868 or 1869—in reference to the terms of sale by me
to Hood. I gave them such information as my recollection of
the facts warranted. One of them, and perhaps both, stated
that they had been informed by Mr. Hood that he had paid the
whole amount of the purchase-money ; in reply to which I gave
them true information, as nearly as I could. At the time there
was more than $9000 due.”

Bartlett was also examined, Ie said:

“ When Shields sold the note to me, he told me distinctly and
positively that it was secured by a lien on the land. This was
perfectly understood between us. I relied on this lien when I
purchased it.”

Scroggin and Hanna were also both examined. They tes-
tified that Hood, Sr., was one of the wealthy men in Texas;
that they supposed that the land had been sold to him on
his personal responsibility; that with his own lips he de-
clared to them that every dollar was paid on the land; that
they had never heard of any lien. It appeared, however, on
cross-examination that they had seen the record of the deed
of March 4th, 1859, from Shields to ITood, before purchasing
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from Hood, and had had it examined by their professional
adviser for their own * protection.”

The court below confirmed the decree so far as the bill
was confessed, but dismissed it as against Scroggin and
Hanna. From that decree Cordova took this appeal.

Messrs. Comway Robinson, W. G'. Hale, and R. T. Merrick,
for the appellants ; Mr. G'. F. Moore, contra.

Mr. Justice STRONG delivered the opinion of the court.

The appellees must be held to have had notice of what-
ever equities were revealed in the line of their title, They
claim through a conveyance from Ilood, Sr., who had pur-
chased from Shields in 1859, and the deed from Shields
plainly exhibited the fact that the purchase-money re-
mained to be paid. It coutained not even a receipt for
the consideration of the sale. In form it was a deed of
bargain and sale, but there was not enough in it to show
that the use was executed in the vendee. On the contrary,
it recites a consideration “{o be paid” in instalments at sub-
sequent dates, for which a draft and notes were given. That
the vendor, by such a deed, had a lien for the unpaid pur-
chase-money, as against the vendee and those holding under
him with notice, unless the lien was waived, is the recog-
nized doctrine of English chancery, and Texas is one of the
States in which the doctrine has been adopted.* Tt is a
general principle that a vendor of land, though he has made
an absolute conveyance by deed, and though the considera-
tion is in the instrument expressed to be paid, has an equi-
table lien for the unpaid purchase-money, unless there has
been an express or an implied waiver of it. And this lien
will be enforced in equity against the vendee and all per-
sous holding under him, except bond fide purchasers, without
notice.t  With greater reason, it would seem, should such
a lien exist and be enforced when, as in this case, the deed,

* Osborn v. Cummings, 4 Texas, 13; Neel v. Prickett, 12 1d. 188; Bris-
coe ». Bronaugh, 1 Id. 826.
T Mackreth v. Symmons, 15 Vesey, 329.




6 Corpova v. Hoob. [Sup. Ct.

Opinion of the court.

instead of containing a receipt for the purchase-money, ex-

‘pressly states that it remains unpaid.

The important question to be considered, therefore, is whe-
ther the lien has been waived. That there was no express
waiver by Shields at the time when his deed to Iood was
made and delivered, or at any subsequent time, is not only
not proved, but is plainly disproved. Shields himself has
testitied that the lien was never released by him, and that
when the note of his vendee for $5015 was taken for the un-
paid portion of the larger note given at the time of the sale,
it was with the distinct understanding between him and Iood
that the payment then made, and the execution of the note
for the balance, made no difference whatever respecting the
vendor’s lien to secure the balance, but ¢that the land
should continue just as liable to secure payment of said
balance as before.”

It remains then to inquire whether there was any implied
waiver of a lien. When the deed was made the vendor
took for the purchase-money promissory notes signed not
only by Hood, the vendee, but by Hood, Jr., his son. Had
the notes been signed by the vendee alone no implication of
an intent to waive a vendor’s lien could have avisen. It is
everywhere ruled that where such a lien is recognized at all
it is not affected by the vendor’s taking the bond or bill
single of the vendee, or his negotiable promissory note, or
his check, if not presented or if unpaid, or any instrament
involving merely his personal liability.* Tt is true that,
taking a note or a bond from the vendee with a surety, has
generally been held evidence of aun intention to rely exclu-
sively upon the personal security taken, and therefore, pre-
sumptively, to be an abandonment or waiver of a lien. DBut
this raises only a presumption, open to rebuttal by evidence
that such was not the intention of the parties.t And we

# See numerous cases collected in note 1, Leading Cases in Equity, Hare
& Wallace, 235, under the case of Mackreth v. Symmons.

+ Campbell ». Baldwin, 2 Humphreys, 248, 258; Marshall ». Christmas,
8 1d. 616; Mims ». Railroad Co., 8 Kelley, 333; Griffin ». Blanchar, 17
California, 70; Parker v. Sewell, 24 Texas, 238; Dibblee . Mitchell, 15
Indiana, 435.
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think the evidence in this case clearly shows that neither
party to the deed understood that the vendor intended to
take the note of Hood, Sr., and Hood, Jr., as a substitute
for the lien. The only evidence we have bearing directly
upon the subject is in the testimony of Shields. To some
extent he does undoubtedly confound his own impressions
with what occurred when the notes were given. But we
think it may fairly be deduced from his statements that
there was no intention then to waive the lien, which the
law implied from the terms of the deed. Ie is unable to
state why the son’s name was signed in conjunction with
the father’s, but he is positive that the additional signature
was simply a gratuity not called for by the contract nor
altering it. Ile states also there never was any question be-
tween himself and his vendee respecting a vendor’s lien,
adding, it being considered, of course, that his obligation of
warranty in the deed would only be made perfect or com-
plete upon the payment of the whole amount of the pur-
chase-money. And that taking the notes as they were taken
was not intended as a waiver of a vendor’s lien, or at least
that it was not understood by the vendee to be such a waiver,
is placed beyond doubt by what took place afterwards, on
the Ist of April, 1860. There the renewed note was given
for a part of the original purchase-money, and it * was posi-
tively and unequivocally stipulated and agreed by the vendor
and vendee” that the original lien was retained, that the
land should continue liable as before. Iow could this be,
if the lien had been waived? Waiver is a thing of intention
as well as of action, and it is impossible to believe, in view
of this testimony, there was an intention to give up the
security of the land. Were this a bill to enforce the lien
against the lands in the hands of Hood, the purchaser, it
would not be permitted to him to assert that the vendor
had, from the first, relied only upon the personal security
taken.

: And Scroggin and Hanna, the purchasers from Hood, are
I no better position. They are not bond fide purchasers
without notice. As we have seen, the lien for the purchase-
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money was apparent in the line of their title. The deed
from Shields to Hood informed them that the consideration
was unpaid. It imposed upon them the duty of inquiring
whether it remained unpaid when they were about to make
their purchase.* Wherever inquiry is a duty, the party
bound to make it is affected with knowledge of all which he
would have discovered had he performed the duty. Means
of knowledge with the duty of using them are, in equity,
equivalent to knowledge itself. IIad inquiry been made of
the vendor, it would easily have been ascertained that a por-
tion of the purchase-money remained unpaid. Inquiry of
Ifood, the debtor, if any such inquiry was made, was an idle
ceremony. The deed pointed to the person from whom pur-
chasers from Hood were bound to seek information,

It has been suggested in the argument on behalf of the
appellees, that taking up the original note, and giving an-
other note for an unpaid balance of the first, may have ter-
minated the lien if any existed. Undoubtedly no agreement
made in 1860, when the new note was given, created a ven-
dor’s lien for its secarity. DBut the original lien was for all
the purchase-money, and for every part of it so long as it
remained unpaid. It was not merely security for the notes
first given ; it was for the debt of which the notes were evi-
dence. Giving the new note was not paymeunt of the debt,
it was only a change of the evidence, and, therefore, the fact
that it was given did not affect the lien. In Mimsv. Lockelt,}
it was held that if a vendor of land takes a note for the
price, and subsequently renews it, adding in the new note a
sum of money due him by the vendee on a different account,
his vendor’s lien will not be invalidated thereby.

It has been further argued that even if Shields, the vendor,
might have enforced a lien against the land had he continued
to hold the note, Bartlett, his assignee, cannot. It is con-
tended that a vendor’s lien is a personal right of the vendor
himself, not assignable. And hence that the assignee of a
note given for the purchase-money cannot resort in equity

* McAlpine v. Burnett, 28 Texas, 649. + 28 Georgia, 237..
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to the land sold. It must be admitted that such is the doe-
trine of very many cases, perhaps of those which have been
best considered, though there are many well-reasoned judg-
ments to the contrary. But we think, for the purposes of
the present case, the law, as held by the Supreme Court of
Texas, must furnish the rule of decision. And the decisions
of that court appear to be that an assignment of’ the notes
given for purchase-money carries with it the lien to the

assignee.*

It has been held that in order to enforce a vendor’s lien,
the bill must show that the complainant has exhausted his
remedy at law against the personal estate of the vendee, or
must show that he cannot have an adequate remedy at law.
And this bill makes no such showing. DBut in Texas, as in
some other States, the creditor may proceed in the first in-
stance to enforce the lien in equity.}

Upon the whole, then, we think the Circuit Court erred
in dismissing the complainant’s bill. Ie was entitled to a
decree.

DECREE REVERSED, and the case remitted with instructions
to enter a decree for the complainant against Scroggin and
Hanna, the appellees and defendants below.

Un~itep StaTES v. HICKEY.

L. ‘When the Court of Claims, on a claim embracing several items, rejects
some but allows others, against which allowance the United States alone
appeals, this court will not give consideration to the items rejected and
against whose rejection the claimant has not appealed, except so far as
may be necessary for a proper understanding of the item allowed.

2. Where a lessce, after letting to another, reserving a rent, has assigned
all his «right, title, and interest’’ in the lease, and “authorized the
assignee to sue for, collect, and recover the lease, and the rights to the
rent reserved under the same,” declaring *it to be distinctly under-

* Moore v. Raymond, 15 Texas, 554 ; Watt v. White, 83 1d. 425,
T McAlpine v. Burnett, 19 Texas, 497.
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stood’” that it is the object and purpose to put the assignee in his « place
and stead, so far as concerns his rights under the lease’”’—the lessee,
on a claim against him by the sub-tenant, cannot set up a claim for
arrears of rent due to him at the time when he assigned the lease. The
transfer has carried them to the assignee.

ArppaL from the Court of Claims; the case being thus:

In July, 1851, the Secretary of the Treasury, on behalf
of the United States, agreed with one Eldredge, to lease
from him certain warehouses in the city of San Francisco
for the term of ten years. The rent for the first two years
was fixed at $6000 per month, and it was agreed that at the
expiration of every two years thereafter the secretary should
have the privilege of having the rent fixed for the ensuing
two years by a commission, of which the secretary should
appoint one member, Eldredge another, and that the two-
thus selected should choose a third.

In February, 1856, the United States desiring to “get
clear of this lease,” the collector of the port of San Fran-
cisco, by authority of the Secretary of the Treasury, entered
into an agreement with one IHickey, by which the United
States leased to him the warehouses mentioned, during the
lerm of the lease first mentioned. Hickey agreed to pay
$500 per month until the Ist of May following (that is to
say, till the 1st of May, 1856, at which time an appraise-
ment was to be made as by the terms of the original lease),
and to pay thereafter to the United States the sum which
should be awarded to Eldredge for the two years ensuiug,
and after that time to pay such sum as should be awarded
from time fo time for the terms of two years thereafter en-
suing :

“ Provided, nevertheless, that the sum of $250 per calendar
month is hereby saved and reserved to the said Hickey duaring
the term of the aforesaid lease, as a bonus to him, . . . to be
paid at the expiration of each month, . . . monthly until the
completion of the same.”

Under this agreement Hickey paid rent as agreed until
May, 1856. He then appointed one person to appraise the
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future rent. The secretary appointed another. They failed
to agree, and failed to appoint an umpire; and the Secretary
of the Treasury, although receiving notice of such failure,
took no further steps in the matter.

On the 13th of April, 1857, difficulties and disputes having
arisen between the government and Eldredge concerning
the amount of rents lawfully demaundable by Eldredge from
the government, the secretary, without the knowledge of
Hickey, entered into an agreement with Eldredge by which
the United States transferred and assigned to him ¢ all their
right and title and interest in and to the said lease, and au-
thorized him to sue for, collect, and recover the Iickey
lease, and the rights to the rent reserved under the same,”
and agreed to pay him $110,000 in satisfaction of all future
claims for rent under the original lease; this conveyance
adding to its terms of assignment and transfer these words:

“It being distinctly understood that it is the object and pur-
pose of this agreement to put the said Eldredge in the place
and stead of the United States, so far as concerns the rights of
the United States under the lease aforesaid.”

In Augnst of the same year Eldredge took proceedings
in the courts of California against Hickey for non-payment
of rent on the lease, and in November dispossessed him of
the premises.

In this state of things Tickey filed a petition in the Court
of Claims, in which he alleged that the United States were
ndebted to him upon three items:

1. Ilis bonus of $250 per calendar month, reserved, and
extending, as he alleged, through a term of six years,
$18,000.

2. For damages in the breaking up of his business by the
e‘viotion, against which he asserted his right to be indemni-
fied by the United States, $28,000.

‘3: For storage of goods belonging to the United States
dm:mg the years 1856 and 1857, the sum of $1870. The
elaim was for storage while Hickey was in possession of the
warehouses as above mentioned.
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Against this last claim (which was not denied) the United
States set up a counter-claim of $9000 for rent alleged to be
due by Hickey, from May, 1856, to November, 1857 (wheu
Hickey was evicted), on the lease made by them to him.
No evidence was given of the monthly value of the premises,

The Court of Claims rejected Iickey’s first and second
claims; that is to say, his claims of bonus, and for damages,
but allowed his claim for storage; disallowing the counter-
claim or set-off presented by the United States.

The United States alone appealed.

Mr. S. F. Phillips, Solicitor- Geeneral, for the appellants ; Mr.
J. W. Moore, contra.

Much of the argument was directed to the matter of the
two items which were rejected by the Court of Claims;
items not passed on by this court. On the remaining
point, the refusal of the court below to allow the counter-
claim of the United States, the Solicitor-General argued
that the lease to Hickey was not a sub-lease, but a lease of
the term (i. e., of the entire term), from February 1st, 1856,
to the end of the lease. This was a transfer of the whole
interest of the United States in the lease, and of necessity
therefore an assignment of the lease.

As a consequence of this, Hickey became bound to El-
dredge for all rent that the United States, the lessee and
assignor, had agreed to pay. Now the United States had
agreed to pay $6000 a month, unless arbitrators appointed
from time to time should say otherwise. And upon a con-
sideration of the whole transaction, including the relations
of Hickey as assignee to Eldredge, and thereupon indirectly
to the Uunited States, it seemed clear that Hickey’s obligation
by his contract with the United States was, that if there was
no assessment upon the 1st of May, 1856, he would in effect
take the place of the United States in their contract with
Eldredge as regards the payment of the rent, receiving the
bonus of $250 a month by way of diminution of his rent.
But Hickey paid rent to no one after the 1st of May, 1856.

Upon the whole, the case was one in which the assignee of
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a lessee, who is indebted to the original lessor for a large
amount which the lessee has in fact paid, demanded that the
lessee should pay him a debt much less than that already paid
for him to the original lessor, and one, at that, growing out
of the same transaction. The assignee of a lease in posses-
sion is to be regarded as the principal debtor for rent to the
lessor, and the lessee as only secondary.

Mr. Justice IIUNT delivered the opinion of the court.

By not appealing, the claimant has declared himself to be
content with the disposition of the case by the Court of
Claims. The appeal brings up only the claim allowed. The
rejected items, therefore, will receive no consideration, ex-
cept so far as may be necessary for a proper understanding
of the item allowed.

It is said that the transaction with Hickey was an as-
signment to him by the United States, and not an under-
letting. It was not an assignment, as the terms between the
United States and Hickey were different from those between
Eldredge and the United States. The United States agreed
to pay 86000 per month, and had a privilege of an appraise-
ment at their option. ITickey agreed to pay $500 per month
only for the first two months, was to have in substance a
deduction of $250 for every month thereafter by the United
States, and no rent after May 1st was fixed unless an ap-
praisal should be made.* Tt is difficult, however, to see the
importance of the difference in this proceeding, whether it
Wwas an assignment or subletting. The short answer to the
counter-claim is that the United States had assigned to El-
dredge all their claim and demand for the rent upon this
kfase, and therefore could have no claim against Iickey by
virtue of it. The rent was paid by Hickey to May 1st, 1856.
After that time he refused to pay rent, on the ground that
there was no appraisal fixing the amount. No appraisal has
ever been made. No evidence was given before the Court
of Claimis of the rental value of the premises, aud I see not

* 2 Blackstone’s Commentaries, 327, n.
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how more than nominal value could in any event be claimed,
But beyond this, the United States, on the 13th of April,
1857, transferred and assigned to Eldredge all their right,
title, and interest in and to the lease, and authorized him to
sue for and recover the rents reserved to the United States
as fully as they could do. Tt was added, *“it being distinetly
understood that it is the object and purpose of this agree-
ment to put the said Eldredge in the place and stead of the
United States, so far as concerns the rights of the United
States under the lease aforesaid.” It was by virtue of the
ownership of the lease acquired under this assignment that
Eldredge took proceedings in the California courts, which
resulted in the eviction and dispossession of Hickey from
the premises described in the lease. This assignment, in
the terms stated, carried all the interest in the rents already
accrued as well as rents thereafter to accrue. It was broad
and comprehensive, carrying every interest in or connected
with or arising out of the lease. There was no claim or de-
mand against Hickey existing in the United States under
this lease, and consequently there was no counter-claim to
be interposed against his demand for storage allowed by the
judgment appealed from. The decision of the Court of

Claims was right and must be
AFFIRMED.

MARIN v. LALLEY.

1. The order of seizure and sale called  executory process,” made in Louis-
iana when the mortgage «“ imports a confession of judgment,’”” is in sub-
stance a decree of foreclosure and sale, and therefore a ‘ final decree;”
especially when made after objections have been made and heard.

2. When a proceeding below is in its essential nature a foreclosure of a
mortgage in chancery, an appeal is the only proper mode of bringing it
here.

O~ motion to dismiss an appeal from the Circuit Court
for the District of Louisiana; the case being thus:
In Louisiana a mortgage creditor may apply to a judge at
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chambers, or in court, upon non-payment of the mortgage
debt, and obtain from him an order of seizure and sale,
when the mortgage imports a confession of judgment. It is
said to import such confession when the mortgage has been
“passed before a notary public in the presence of two wit-
nesses and the debtor has declared or acknowledged the
debt for which the mortgage is given.”* The ovder of
seizure and sale, called executory process, is said to be
issued as upon a judgment by confession.

The Code of Practice requires that three days’ notice be
given to the debtor;} and the judge is required to examine
and ““decide whether the instrument unites all the requi-
sites of the law necessary to authorize this summary pro-
ceeding.”’|

In this state of law Marin and others having passed to
Lalley their mortgage, executed in the manner mentioned,
Lalley, on the 28th of March, 1872, filed his petition in the
Circuit Court of the United States, praying for executory
process on it. Upon this petition an order was made thus:

“ ORDER.

“ Let executory process issue as prayed for, and according to
law.

W. B. Woobs,

“ Judge.
“ March 28th, 1872.” :

On the 4th of April, 1872, a petition for writ of error was
granted to operate as a supersedeas, and a writ of error,
bond and citation, were issued and served accordingly.

On the 11th of April the defendants filed their objection
to the order for executory process and prayed that the same
be quashed.

On the 16th of April, ¢ the cause coming on for hearing
on the opposition and answer of the defendants to the order for

» Code of Practice, art. 733, p. 304; Harrod v. Voorhies’s Administra-
trix, 16 Louisiana, 256,

T Code of Practice, art. 785, p- 304
{ Harrod ». Voorhies’s Administratrix, 16 Louisiana, 256.
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execulory process, herein granted on the 28th day of March,
1872, and on the application therein to quash the writ of
seizure and sale”’—it was ordered ¢ that the writ of seizure
and sale be quashed as prematurely issued, that opposition
be dismissed, and that the order of 28th of March, 1872, be
now made final.” An order was then entered, that the writ
of error originally filed, and which was set aside on the 16th
day of April, be now reinstated to operate as a supersedeas,
and that the said order setting ¢ aside the said writ be can-
celled and annulled.”

A rule was then taken by the petitioner, for reasons stated,
to set aside and anunnl the reinstatement of this writ of error
and the supersedeas.

On the 8th of May it was ordered “ that all decrees herein
made, subsequent to the last order granted by the presiding
judge be vacated and rescinded, leaving to the parties their
remedy, if they see fit to do so, to file a bill on the equity
side of the court and apply for an injunction upon good
cause shown.”

Another opposition to the seizure and sale was filed on the
9th of May, and in this involved condition of the case it was
ordered, on the 10th of May, by the district judge, ¢ that the
matter be submitted to his honor, the circuit judge.”

On the 25th of May the circuit jundge ordered “that the
said opposition be dropped from the docket,” and on the 3d
of June he ordered “that the objections and answers of the
defendants to the order and seizure of sale be overrnled.”

On the 13th of June the defendants prayed for an appeal
“from the order for executory process, 28th of March, 1872,
and made final on the 3d of June, to operate as a super-
sedeas upon giving bond for costs and all just damages for
delay only.”

Whereupon it was ordered by the district judge that an
appeal be granted to operate as a supersedeas, and that said
appeal be made returnable to the Supreme Court on the first
Monday of December, 1872.

A bond was approved and filed in the penalty of $1000,
conditioned to pay such damages and costs as may accrue
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in case it should be determined that ¢ the said appeal was
wrongfully obtained.” :

The citation, dated the 14th June, summons the party to
appear pursuant to a motion for appeal.

Mr. P. Phillips, in support of the motion to dismiss :

1st. The order for executory process is not a “final judg-
ment” which can be reviewed by writ of error.

2d. The proceeding being ou the law side of the court an
appeal does not lie, even if there were a final judgment.

The case of Levy v. Fitzpatrick,* decided in 1841, and
which was a case coming from the same court as the present,
shows that a writ of error will not lie on an order for exec-
utory process.

Mr. 1. J. Durant, contra.

The CHIEF JUSTICE delivered the opinion of the court.

As the Code of Practice requires that three days’ notice
be given to the debtor, and the judge is required to examine
and decide whether the instrument unites all the requisites
of the law necessary to authorize this summary proceeding,
his decision is a judgment or decree, and an appeal lies from
it; for it may be erroneously made on evidence not warrant-
ing the issuing of the executory process.t It is in substance
a decree of foreclosure and sale, which has repeatedly been
held to be a final decree.}

In the case before us it seems there was an appearance by
the defendants, who filed their objections, which were over-
ruled. Some further proceedings were had, and an appeal
was allowed by this court to operate as a supersedeas.

If there were any doubt as to the finality of the original
order, there can be none that it became final when the an-
swer and objections were overruled. That order scems to

—_—

* 15 Peters, 167.
T Harrod ». Voorhies’s Administratrix, 16 Louisiana, 256.

{ Ray v. Law, 8 Cranch, 180; Whiting ». Bank of the United States, 13
Peters, 15; Bronson ». Railroad Co., 2 Black, 524.
VOL. XVIIL. 2
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have been made contradictorily with the debtors. Their
opposition was overruled and their property decreed to be
seized and sold to pay their debts.* This case is quite dis-
tinguishable from that of Levy v. Fitzpatrick.t In that case
there was an order for executory process upon a mortgage
where the debtors resided in different States, but having
signed and ackuowledged the mortgage, were presumed,
according to the law of Louisiana, to be before the judge.
This court would not entertain an appeal from a judgment
rendered by the Circuit Court against any defendant who
had not been actually served with process and had entered
no appearance,

Incidentally, it is true, the court held the order not to be
a final judgment according to the laws of Louisiana. But
this was said of the original order, without the three days’
notice and without any act on the part of the debtors.

In the present case the debtors appeared by their opposi-
tion, which was overruled and the original order made final.
In such a case, the opinion of the court shows that the writ

of error would have been sustained, apart from the objec-

tions growing out of the want of service of parties. We
have held, however, in the case of Walker v. Dreville,] that
mo writ of error lies, where the proceeding below, in its
essential nature, is a foreclosure of a mortgage in chancery.
If this case had been brought here by writ of error, as the
case of Levy v. Fitzpatrick was, it must have been dismissed.
The only proper mode of bringing it here was by appeal.
From what has been said it follows that the motion in

the present case must be
DyNIED.

# Martin, J., dissenting, in Grant v. Walden, 6 Louisiana, 635.
+ 15 Peters, 170.
1 12 Wallace, 440.
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A judgment affirmed because the plaintiff in error had filed no assignment
of errors or brief, as required by the rules of court.

In this case a writ of error to the Circuit Court of the
United States for the District of Michigan (Mr. J. G Suther-
land, for the plaintiff’ in error ; Mr. G. 1. Edmunds, contra)had
been filed on the 27th of November, 1871, but the plaintiff
in error had filed no assignment of errors or brief as required
by the rules of the court. Anud for those reasons (Mr. Jus-
tice CLIFFORD announcing the decision of the court) the
judgment was 5

AFFIRMED.

Bank v. KeENNEDY.

1. A receiver of a national bank, appointed by the comptroller of the cur-
rency under the 50th section of the National Banking Act, may sue for
demands due the bank in his own name as receiver, or in the name of
the bank.

2. A receiver, in order to sue for an ordinary debt due the bank, is not
obliged to get an order of the comptroller of the currency. It isa part
of his official duty to collect the assets.

3. The case of Kennedy v. Gibson (8 Wallace, 506), distinguished from this
case; as having been a suit against the stockholders of the bank, which
required the direction of the comptroller.

4. Conversations occurring during the negotiation of a loan, or other trans-
action, as well as the instruments given or received, being part of the
7es gesta, are competent evidence to show the nature of the transaction,
and the parties for whose benefit it was made, where that fact is material.
They are not adduced for the purpose of proving facts stated or affirmed
in the conversations, but to prove the conversations themselves as facts;
and are not hearsay, but original evidence.

5. Where the cashier of a bank effects a loan, and it becomes material to
ascertain whether it was made for his own account or for the use of the
bank, evidence of the negotiation and circumstances may be given for
that purpose, whatever may be the form of the securities given or re-
ceived, when the latter are introduced only collaterally in the cause.

6. When papers or documents are introduced collaterally in the trial of a
cause, the purpose and object for which they were made, and the reason

why they were made in a particular form, may be explained by parol
evidence,
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7. The purpose or quality of an act may be stated by a witness who was
present and cognizant of the whole transaction, as whether the delivery
of money by one man to another was by way of payment or otherwise.

8. What one party to a contract understands or believes is not to govern its
construction unless such understandicg or belief was induced by the
conduct or declarations of the other party.

9. Evidence or statements of fact not contained in the bill of exceptions, nor
made a part thereof, though appended thereto, will not be regarded by
the court.

Error to the Supreme Court of the District of Columbia.

Kennedy, receiver of the Merchants’ National Bauk,
brought suit in the court below against the National Bank
of the Metropolis, to recover the balance alleged to be due
on a check for $50,000, dated May 1st, 1866, drawn by one
Robinson on the said Bank of the Metropolis, in favor of
the said Merchants’ Bank, and duly presented for payment.
On presentation of the check the Bank of the Metropolis
admitted its obligation to pay it, but as part payment
thereof, delivered to the messenger of the Merchants” Bank
a note of C. A. Sherman, cashier of that bank, for $20,000,
dated February 27th, 1866. The Merchants’ Bank declined
to receive this note as payment, and sent it back demanding
the cash. But the Bank of the Metropolis refused to take
back the note, insisting that although it was signed by Sher-
man, individually, it was given for account of the Mer-
chants’ Bank, and for a loan made to é¢. = The principal con-
troversy in the case arose upon the question whether the
note was given by Sherman on his own account or on account
of the Merchants’ Bank.

Certain preliminary questions, however, were raised with
reference to the authority of the receiver to bring the action.

Verdict and judgment, under the rulings as to evidence,
and under the charge, were given for the plaintift; and the
defendant, the Bank of the Metropolis, brought the case here.
This court disposed of the different points raised, consider-
ing them in the order of the several assignments of error.

Messrs. Hubley Ashton and W. D. Davidge, for the plaintiffs
in error; Messrs. R. 1. and W. M. Merrick, contra.
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Mr. Justice BRADLEY delivered the opinion of the court.

The first and second errors assigned are that the plaintiff,
who is a receiver appointed by the comptroller of the cur-
rency under the fiftieth section of the National Banking
Law, is not entitled to bring suit without the authority or
direction of the said comptroller—which is not alleged or
shown in this case ; and that the action cannot be maintained
by the receiver in his own name as such.

These objections are based upon the language of the act
referred to, as well as the general nature of the receiver’s
office. The statute* enacts:

“That on becoming satisfied, as specified in this act, that any
association has refused to pay its circulating notes as therein
mentioned, and is in default, the comptroller of the currency may
forthwith appoint a receiver, and require of him such bond and
security as he shall deem proper, who, under the direction of the
comptroller, shall take possession of the books, records, and assets
of every description of such association, collect all debts, dues, and
claims belonging to such association, and upon the order of a court
of competent jurisdiction, may scll or compound all bad or
doubtful debts, and, on a like order sell all the real and personal
property of such association, on such terms as the court shall
direct; and may, if necessary to pay the debts of such associa-
tion, enforce the individual liability of the stockholders provided
for by the twelfth section of this act; and such receiver shall
pay over all money so made to the treasurer of the United
States, subject to the order of the comptroller,” &c.

We have already decided in the case of this very receiver
that ie may bring suit in his own name or use the name of
the association. The subject was also lately discussed in
the case of The Banl of Bethel v. The Pahquioque Bank,} and
the same views were held; the action in that case being
brought against the insolvent bank. This disposes of the
question as to the legal right of the receiver to sue.

It remains, therefore, to determine whether it is necessary

* Section 50, 13 Stat. at Large, 114.
t Kennedy v. Gibson, 8 Wallace, 506. 1 14 Wallace, 383.
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for the receiver, before bringing suit in an ordinary case of
a debt or claim due the bank, to have the order of the comp-
troller for that purpose. In the case already referred to, the
receiver had instituted a suit in equity against some of the
stockholders of the bank for the purpose of charging them
with the personal liability prescribed by the twelfth section
of the act; and we held that he had no right to do this with-
out the comptroller’s direction. But it will be perceived
that that was a very special case, out of the ordinary course,
and one which involved an important consideration of the
policy to be pursued. Stockholders are not ordinary debtors
of the bauk, but are rather in the light of creditors, their
stock being regarded as a liability. They are entitled to all
the surplus that remains, if any should remain, after the
payment of the debts. They are only conditionally liable
for those debts after all the ordinary resources of the bank
have been exhausted, and they ought not to be prosecuted
without due regard to the circumstances of the case. The
determination on the part of those charged with winding
up the aftairs of the bank, to resort to this ultimate remedy,
requires the exercise of due consideration; and a receiver
ought not to take it upon himself to decide so important a
question without reference to the comptroller under whose
direction he acts. Although it is his duty to collect the
assets of the institution he does not distribute them, and
cannot ordinarily know, without reference to the comp-
troller, whether a prosecution of the stockholders will be
necessary or not. Ilence our decision in the case of Ken-
nedy v. Gibson cannot fairly be quoted for the government
of a case like the present, which is a suit to recover an ordi-
nary debt.

The language of the statute authorizing the appointment
of a receiver to act under the direction of the comptroller, means
no more than that the receiver shall be subject to the direc-
tion of the comptroller. It does not mean that he shall
do no act without special instructions. Iis very appoint-
ment makes it his duty to collect the assets and debts of the
association. With regard to ordinary assets and debts no
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special direction is needed; no unusual exercise of judg-
ment is required. They are to be collected of course; that
is what the receiver is appointed to do. We think there was
no error in the decision of the court below on these points,
and that the action was properly brought by the receiver.

We next come to the special ground of litigation in this
case.

The cause was tried before a jury, and evidence was ad-
duced pro and con upon the principal subject of contro-
versy, namely, whether the note given by Sherman to the
defendants, on the 27th of February, was given on his indi-
vidual account for a loan made to him personally, or whether
it was given on the account of the Merchants’ Bank (of which
he was cashier) for a loan made to it. We are called upon
to decide upon the legality of certain rulings as to evidence
which took place during the trial, and upon the correctness
of the charge to the jury.

After the plaintiff had proved the presentation of the check
on the 1st of May, and the payment of it to the messenger
of the Merchants’ Bank, in certain moneys and securities,
including the note in question ; and had proved by Sherman,
the cashier of the Merchants’ Bank, that the defendants re-
fused to take the note back and pay the cash instead; he
proceeded to prove by Sherman the circumstances under
which the note had been given to the defendants, the sub-
stance of which was, that on the 27th of February he applied
to Hutehinson, cashier of the defendants, for a loan to him-
self of $20,000, to enable him to purchase some stock in the
Merchants” Bank, and that this note was given for that loan,
with the certificate of the stock attached as collateral; and
that he received therefor two drafts for $10,000 each on Bal-
timore and Philadelphia banks, payable to C. A. Sherman,
cashier; that he indorsed them as cashier, and that the pro-
ceeds, when paid, went to the credit of the Merchants’ Bank.
The drafts being produced in evidence, the plaintiff’s counsel
then asked the witness what took place, when the drafts
were about to be drawn, between him and Hutchinson in
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regard to the form of the drafts. This evidence was objected
to, was allowed, and an exception taken, which is the sub-
Jject of the third assignment of error.

It is argued by the counsel for plaintiffs in error that this
evidence was calculated to explain or vary the legal effect
of the drafts themselves. We do not think so. Those drafts
are not sued on in this action, They are introduced merely
as part of the res gesia of the loan, and the conversation of
the parties on the sabject of the drafts was also a part of
that res gesta. They equally constituted parts of the trans-
action. The witness might have preferred to receive the
drafts in that form; he might have preferred to receive
drafts payable to any third person. Evidence as to the rea-
son why they were made in one form rather than another
does not in the least vary or coutradict the drafts themselves,
As the form of the drafts might confuse the jury, the plain-
tiffs had a clear right to explain how they came to be made
as they were. The fact in question was the loan. The cir-
cumstances of the negotiation constituted the res gesta of the
loan. The drafts were one of those cirecumstances; the con-
versation of the parties was another. Evidence of the reason
why a loan was made in particular funds or securities, in-
stead of cash, is perfectly competent where it will tend to
elucidate the nature of the transaction, when that is the
question at issue. The question here was, whether the loan
was made to Sherman or to the bank. The note given for
the repayment of the loan was given by Sherman individu-
ally. The drafts in which he received the loan were made
payable to him as cashier. Neither the one nor the other
of these documents can prevent the parties from showing,
as a matter of fact, to whom the loan was really made. The
defendants were endeavoring throughout the cause, contrary
to the form of the note, to show that it was really the obli-
gation of the bank, and that the loan was made to the bank.
This they had a clear right to do, as the plaintiff had an
equally clear right to show the contrary. The principle
which governs such cases was explained and enforced by
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this court in the case of Baldwin v. The Bank of Newbury.*
There was no error in the admission of this evidence.

The next exception, which is the subject of the fourth
assienment of error, related to evidence of a similar char-
acter. Sherman, on his cross-examination, stated that he
had learned about the stock being for sale from Mr. Huyck,
the president of the Merchants’ Bank, without knowing
whose stock it was until he had made arrangements for his
loan, and went to ITuyck for the certificate of stock, when
he found that it belonged to one English, a director of the
bank, IIe was then asked, on re-examination by the plaiu-
tiff, what ITuyck said at the time of delivering him the cer-
tificate, as to the sale, delivery, and price of the stock. To
this the defendants’ counsel objected, but the question was
allowed.

We think that in this also there was no error. The ob-
ject of the cross-examination evidently was to show that the
bauk, through its president, was concerned in the purchase
of the stock, and that, therefore, the loan must have been
made on its account. As the witness’s purchase of the stock
was made through Huyck, the conversation between them
when the purchase was made was part of the res gesta of the
purchase—part of the transaction itself. For that reason it
was clearly competent., Like the loan, the purchase of the
stock was a fact accomplished by conversations and acts.
In proving this fact these conversations and acts were com-
petent evidence, Conversations, in such cases, are not ad-
duced so much to prove ulterior facts stated therein as to
prove the conversations themselves as facts constituting part
of the transaction. Hence they are not hearsay, but original
evidence.

It further appeared from Sherman’s testimony that when
lie had received the two drafts from Hutchinson he delivered
them to Huyek, the president of the Merchants’ Bank, who
delivered them to English upon his entering the bank a few
minutes afterwards, and that English handed them to the

* 1 Wallace, 240, 241,
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receiving teller. The plaintiffs’ counsel then asked the wit-
ness for what purpose the drafts were delivered to English.
The allowance of this question (which was objected to) is
the fifth error assigned. Its propriety is evinced by the an-
swer to it, which was that the drafts were delivered to Eng-
lish in payment of the stock. The position of the parties is
material. It had appeared by Sherman’s testimony that he
was the purchaser of the stock; that the drafts belonged to
him, having been borrowed by him to pay for the stock;
that he had purchased it through Huyck, but that the stock
belonged to English, who was the vendor; that he, the wit-
ness, handed the drafts to Iluyck on his return from the de-
fendants’ bank, and that ITuyck, a few minutes after, handed
them to English. Surely one of the principals in this trans-
action, under these circumstances, was competent to testify
as to the purpose for which the drafts were delivered to
English. If the declarations of a maun when doing an act
may be proved in his own behalf to show the purpose and
intent with which it was done, as numerous authorities
show,* it must be competent for a party to the transaction,
cognizant of all the circumstances, and a witness of the act,
to state its purpose, being subject, of course, to cross-exam-
ination. The manner and form in which an act is done,
being one of several acts concurring to one purpose or
transaction, indicate even to a mere observer, by shades of
circumstance often difficult to analyze, what was the char-
acter of the act, or the intent and purpose with which it
was done.

It further appearing, on Sherman’s cross-examination,
that the drafts were not indorsed by him until after English
had delivered them to the receiving teller, the defendauts
objected to Sherman’s being asked the reason why they were
not indorsed when given to English. The allowance of this
question was made the ground of another exception, and 18
the subject of the sixth assignment. We can see no objec-
tion to the question. If the fact that the drafts were not

* Starkie on Evidence, 51, 87; 1 Greenleaf on Evidence, 108.
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indorsed when delivered to English is of any consequence,
the reason why they were not indorsed would seem to be of
equal consequence. It might have been an oversight. It
might have been something else. Whatever it was the rea-
son should go with the faet, so that the latter might not
have a greater effect on one side or the other than it ought
to have. Facts proved by way of circumstantial evidence
may always be explained by the party against whom they
are adduced.

Further evidence was given in the case tending to show
that the loan was entered in a memorandum-book kept by
the defendants, as made on the note of Sherman individually
and not as cashier; and that the amount of the two drafts
was placed to the eredit of English on the books of the Mer-
chants’ Bauk, and that he checked out the same; and that
Sherman was credited for the amount of dividend due on
the stock. A statement of further evidence, containing the
testimony of Hutchinson and Frissell, the cashier and assist-
ant cashier of the defendants, materially conflicting with
that of Sherman, is annexed to the bill of exceptions, but
not made a part of it, and, therefore, cannot properly be
taken into consideration.

The evidence being closed, the respective parties prayed
the court to give certain instructions to the jury. The
seventh error assigned is that the court granted the plain-
tiffs” first prayer for instructions, which was in substauce
that it the jury found, from the evidence, that the note of
Sherman was passed to and received by the defendant as
the evidence of mouey or negotiable drafts lent to him, and
that the sole consideration on which the loan was made was
the personal responsibility of Sherman on said note and the
collateral stock, then the said Merchants’ Bank was in no
way chargeable with the note, nor could it be legally ten-
dered to them by the defendant as part payment of Robin-
sow’s check, unless the jury should find from the evidence
that said loan was really made to Sherman in behalf of the




28 Baxk v. KenNEDY, [Sup. Ct.

Opinion of the court on the eleventh error assigned.

Merchants’ Bank, and the proceeds thereof went to its use
and benefit. This instruction was given, subject to the
qualifications contained in the first instruction prayed for by
the defendant, which were, in effect, that if the contract of
loan was really between the two banks, then the note ought
to be allowed as part payment of the check. The substance
and effect of the instruction, and indeed of the whole charge,
was, that if the jury believed that the loan was made to Sher-
man for the Merchants’ Bank, they must find for the de-
fendants; but if made to him on his own behalf they must
find for the plaintiff. This seemed to be the pole star which
guided the court in all its answers to the various instructions
applied for. Aud we think the court was clearly right.
The case seems to have been very fairly put to the jury on
this cardinal point, and it would be a useless task to make
a critical examination of each request for the purpose of
showiung the truth of this proposition.

The tenth error assigned is the refusal of the court to
charge that the plaintift’ could not recover unless the jury
found that, before suit brought, the note of Sherman aund
the collateral certificate of stock attached thereto were ten-
dered to the defendants. 'Why should these papers be again
tendered? They were once tendered and refused. The ob-
jection is not even plausible.

The eleventh assignment complains of the refusal to charge
that the Merchants’ Bank was liable for the loan, if it had
been in the habit of borrowing money of the defendants by
Sherman, as cashier, and if the defendants belicved that the
loan in question was for the benefit of the Merchants’ Bauk.
The evideut answer to this assignment is, that the belief of
one party to a transaction is not the eriterion by which the
rights of the parties are to be governed, unless the other
party, by his conduct or declarations, induced that belief.
The naked fact of previous loans being made to the Mer-
chants’ Bank, through Sherman as cashier, could not, as a
matter of law, be adjudged as sufficient cause for such a be-
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lief on the part of the defendants in view of the other evi-
dence in the cause.

The eighth, ninth, and twelfth errors are founded upon
the refusal of the court to instruct the jury that the Mer-
chants’ Bank was bound by an alleged settlement of the con-
troversy, if they believed certain evidence which does not
appear upon the bill of exceptions, namely, to the effect that
the president of the Merchants’ Bank, on the day after the
presentation of the check sued on,in a conversation with
Hutchinson, acceded to his view of the subject and allowed
Sherman’s note as part payment of the check. It appears
that the court granted the two former instructions prayed
for, with this qualification, namely, provided the loan was
originally made between the defendant and the Merchants’
Baunk, and not with Sherman, or that the proceeds went to
the benefit of the bank as part of its assets or property.
As the bank went into bankruptey within forty-eight hours
after this supposed settlement, the qualification was proba-
bly not an unreasonable one.  But as the bill of exceptions
before us does not contain a particle of evidence on the sub-
ject, it is unnecessary to decide this question.

These being all the errors assigned, the judgment must be

AFFIRMED.

Tue Nugstra SENORA DE REGLA.

1. 1n prize cases, wherever it appears that notice of appeal or of intention to
appeal to this court was filed with the clerk of the District Court within
thirty days next after the final decree therein, an appeal will be allowed
to this court whenever the purposes of justice require it.

2. Counsel fees before a commissioner on the settlement of damages on an
award of restitution, disallowed as excessive and unwarranted.

3. A Spanish-owned vessel on her way from New York to Havana put in
distress, by leave of the admiral commanding the squadron, into Porg
Royal, S. O, then in rebellion, and blockaded by a government fleet,
and was there seized as prize of war and used by the government. . . .
She was afterwards condemned as prize, but ordered to be restored. She
never was restored. Damages for her seizure, detention, and value being
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awarded. Held, that clearly she was not lawful prize of war or subject
of capture ; and that her owners were entitled to fair indemnity, though
it might be well doubted whether the case was not more properly a sub-
jeet for diplomatic adjustment than for determination by the courts.

ArpraL from the District Court for the Southern District
of New York.

The steamer Nuestra Sefiora de Regla, then recently built
in New York for a Spanish corporation doing business in
Cuba, and owned by it, was on her way, November, 1861,
to Havana. On her voyage thither, being in distress and
want of coal, she put into Port Royal, near Charleston, S. C.
(then in rebellion against the United States, and blockaded
by a government squadron), under permission of the admi-
ral in command. She was here seized November 29th, 1861,
as prize of war, and used by the government till June, 1862,
when she was brought to New York and ccndemned in
prize. On the 20th of June, however, in the following year
(the United States in the meantime using the vessel), a de-
cree of restitution was ordered. The vessel, however, never
was restored. The case being referred to a commissioner to
ascertain the damages for the seizure and detention, he made
a report on the 10th of May, 1871, in which he awarded—

For the use of the vessel from November 29th, 1861,
up to and including June 20th, 1868, being 568
days, with interest at the rate of six per cent. per
annum to the date of his report, . .

For expenses and services of claimant’s agent in re-
maining with and attending to said vessel, . 5 5,680 00

For counsel fees in defending the proceedings, . v 5,000 00

For the value of the vessel when she shall have been
restored, at the rate of six per cent., with interest, 36,833 33%

Total, . < . . . . . $214,854 00

$167,370 66%

Several exceptions (not necessary to be specified, as they
were not passed on by this court) were taken to this report
by-the government, but on the 28th of October, 1871, the
exceptions were overruled and the report confirmed, and
final judgment rendered against the libellants and captors
for said sum, together with $6086.84, interest thereon from
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the date of the report to the date of this decree, the sum as
finally decreed amounting, in all, to $220,970.84,

On the 7th of November, 1871, the United States filed
with the clerk of the District Court at New York, notice
that the libellant ¢“appeals to the Supreme Court of the
United States from the decree made in the said action on
the 28th of October, 1871,” and the case was now here, and
a notice of the appeal served by copy on the proctor for the
claimants, on the 17th of the same month. On the 17th of
February, 1872, the appeal was allowed by Mr. Justice
Swayne, of the Supreme Court, at Washington, and the
claimants cited to appear before said court on the 21st of
March, 1872.

The questions were argued in this court:

1st. Whether the court had jurisdiction?

2d. If it had, how the case stood on merits?

Mr. G. H. Williams, Atlorney-General, and Mr. C. H. Hill,
Assistant Attorney-General, for the appellants ; Mr. W. M. Evarts
and C. Donohue, contra.

The CHIEF JUSTICE delivered the opinion of the court.

In prize cases, wherever it appears that notice of appeal,
or of intention to appeal, to this court was filed with the
clerk of the District Court within thirty days next after the
final decree therein, an appeal will be allowed to this court
whenever the purposes of justice require it. An appeal is
accordingly allowed in this case, under the second section
of the act of March 8d, 1873, making appropriations for the
naval service, and for other purposes.

The decree of the District Court included the sum of
$5000, for counsel fees, We think that the amount was
greatly excessive, and the allowance of counsel fees wholly
unwarranted.

I‘F is clear that the vessel was not lawful prize of war or
subject of capture, and the corporation which owned her is
doubtless entitled to fair indemnity for the losses sustained

by the seizare and employment of the vessel; but it may be
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well doubted whether it is not more properly a subject of
diplomatic adjustment than of determination by the courts.

For the errors in the decree already indicated, it is RE-
VERSED, and the cause is

REMANDED FOR FURTHER PROCEEDINGS,

BranseNn v. WIRTH.

The government, as appeared by the exemplification of the record of a patent,

bad granted, January 10th, 1818, to A. the northeast quarter of a cer-
‘ tain tract of land, in pursuance confessedly of a warrant and location
I upon that quarter; the exemplification of the record of the patent, how-
ever, showing that eight years after the date of the patent a ¢ mem-
[ orandum’’ had been made [by whom did not appear] on this record,
‘ that the patent itself was issued for the southieast quarter. The govern-
i ment had confessedly issued a patent to Z. for this southeast quarter on
f the 7th of January, 1818; that is to say, three days before the date of
{ the patent to A., for whatever corner the patent to A. really was. In
i 1819 A. conveyed to B. the soutkeast corner, describing it as the quarter
i which had been granted by patent to him, January 10th, 1818. In
1824 B. conveyed to C., describing the land as the southeast corner. In
I 1825 C. conveyedto D.; and in 1829 D. conveyed to E., the deeds of
‘ both these last describing the land as the southeast corner ; but the latter
! deed not being put on record. In 1827 a private act of Congress was
! passed authorizing the legal representative or assignee of A. to register
| with the register of the proper land office any unappropriated quarter-
:1 section, &c , ¢“in lieu of the quarter-section patented to the said A. en

the 10th of January, 1818, which had been previously patented to Z.;"
and in pursuance of this act E. did, in 1838, enter another lot.

Tn 1848, on an assumption that the government had conveyed away its
title to it, the northeast quarter was sold under the laws of Illinois for
State taxes and bought by O. And in 1868, on an assumption that the
title was still in the government, the same quarter was patented by the
United States to P.

I8 On a suit by P. against O., Held—

| 1st. On a supposition that the patent was given for the northeast quarter,

I that there was no estoppel shown either by the deeds from A. to K.,

both inclusive, or by the act of Congress (it being a private act), or by

i B.’s selection of a new lot which prevented the defendants from show-

‘ ing the truth of the case, to wit, that the patent was for the northeast

| quarter.
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2d. That the ¢ memorandum’’ on the record being no part of the record,
and but the memorandum of a third person, could not be received in
evidence to contradict the record.

3d. That accordingly it was error to have instructed the jury that the de-
fendants had not shown outstanding title in the northeast quarter (the
lot sued for), either in A. or in any one under him, and that the plain-
tiff was entitled to recover.

Ix error to the Circuit Court for the Southern District of
Illinois; the case being thus:

Wirth brought ejectment against Branson and another
for the recovery of the northeast quarter of section 18, in a
certain township in Fulton Couunty, Illinois. On the trial
he made title under a patent from the United States to one
Leonard for the lot in question, dated 20th February, 1868.

The defendants claimed title under a sale of the lot for
taxes in 1843 under the laws of Illinois, in consequence of
the non-payment of the taxes laid in'1839. But as public
lands cannot be taxed, it was necessary for the defendants
to show that the government title was extinguished prior to
1839. To do this they gave in evidence, from the records
of the General Land Office, an exemplified copy of a mili-
tary land warrant for 160 acres of land issued to Giles Eger-
ton, in December, 1817, a location thereof in his favor upon
the lot in question on the 10th of January, 1818, aund a
patent to igerton for the same lot dated on the same day.
But on the margin of the exemplitied copy of the patent was
a memorandum, copied as follows, viz.:*

“ INDORSED.

“This patent was issued for the S. B. quarter instead of the
N. E. quarter, as recorded ; sent certificate of that fact to E. B.
Clemson, at Liebanon, Tllinois. See his letter of 19th May, 1826.”

The defendants did not offer this memorandum in evi-
d(?nce, and objected to its being read, but, at the instance
of the plaintiff, it was allowed to be read to the jury.

%* - . . 3 i
The word “indorsed,” in said memorandum, was in red ink. The
rest of the memorandum in black ink.

VOL. XVII. 3
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The defendants then gave in evidence a deed dated July
29th, 1819, from Giles Egerton to one Thomas Hart for ¢ the
southeast quarter of section 18,” &c., closing the description
as follows :

“ Which quarter-section was granted to the said Giles in con-
sideration of his military services, as will appear by a patent
obtained from the General Government, dated the 10th day of
January, 1818.”

[The defendants contended that the word “ southeast” in
this deed was written by mistake, and should have been
“northeast.””] They further adduced (and in support of this
view) an exemplified copy of a patent from the United States
to one James Durney (another soldier), dated Janunary 7th,
1818 (that is to say, three days before the alleged grant to
Egerton), for this southeast quarter of section 18.

The plaintiff in rebuttal gave in evidence deeds for the
southeast quarter-section as follows: from Thomas Hart to
Samuel Hunt, dated 12th May, 1824; from IIunt to . B.
Clemson, dated Tth April, 1825; and from Clemson to John
Shaw, dated 20th October, 1829 ; the two former being regu-
larly recorded; the last not recorded. The plaintiff then
gave in evidence an act of Congress, approved March 3d,
1827, entitled ¢ An act for the relief of the legal representa-
tives of Giles Egerton,” by which it was enacted that the
legal representative or assignee of Giles Egerton be “au-
thorized to enter with the register of the proper land office,
any unappropriated quarter-section of land in the tract re-
served, &e., in liew of the quarter patented o the said Giles on the
10th day of Januvary, 1818, which had been previously patenied 1o
James Durney, and upon such entry a patent shall issue to
such representative or assignee for the guarter-section so
selected.” The plaintift then proved that John Shaw en-
tered another lot in April, 1838, in pursuance of this act.
To all this evidence offered by the plaintiff in rebuttal the
defendants objected.

It thus appeared from the records of the land office (bar-
ring the memorandum in the margin of the patent), that the
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northeast quarter of section 18, which was the lot in question,
had been regularly entered under a valid land warrant, and
regularly patented; but it also appeared that the patentee,
either by mistake of the scrivener or from some other cause,
had conveyed to a third person the southeast quarter of the
same section, as the lot so patented ; and that the subsequent
conveyances copied this description. Also that one of the
subsequent grantees, several years afterwards, finding the
southeast quarter embraced in a prior patent, got leave from
Congress to enter another lot in the place of it, and did so.

This was all the evidence in the cause. The patent itself
was not produced ; nor did it appear what had become of it,

The court instructed the jury, that the defendants had
not shown outstanding title to the lot in question, either in
Giles Egerton or in any one claiming under him, and that
the plaintiff was entitled to recover. To this charge the de-
fendants excepted.

Mr. Horatio C. Burchard, in support of the ruling below :

L. Egerton’s patent granted the southeast quarter.

Four independent facts seem to show that although Giles
Egerton was entitled to receive upon his location a patent
for the northeast quarter, the patent he actually received was
for the southeast quarter.

Ist. The marginal entry on the record.

2d. The recitals in Egerton’s deed to Hart.

3d. The conduct of the subsequent grantees.

4th. The recitals in the act of Congress of March 3d, 1827.

L. The marginal entry. This was undoubtedly written upon
the face of the record. It has stood there since 1826; nearly
fifty years. Tt cannot be presumed to have been made with-
out the authority or sanction of the officer having charge of
the records; the Commissioner of the General Land Office.
It was there of record, and upon the page of the record of
the alleged patent, when the commissioner, in 1868, made
the exemplified copy of the record offered in evidence below.

He had no right to separate them. They were the record
as he found it,
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2. The recitals in Egerton’s deed. Egerton declares in his
deed to Hart that it will appear by his patent, obtained Jan-
uary 10th, 1818, that the southeast quarter of section 18, &e.,
was granted to him in consideration of his military services.
He doubtless then had in his possession the patent actually
issued to him on the 10th of January, A.D. 1818, and from
it himself drew, or the serivener for him, the deed to Hart.
The deed itself supports this conclusion ; it contains internal
evidence of the fact. The description of the tract, the reci-

-tals of Egerton’s title and cousideration for which he ob-
tained a patent, aud date of its issue, must have been taken
from the patent. The particular quarter-section upon which
a bounty land warrant should be located in a military tract
was theun determined by lot, and not by selection, as at pres-
ent.* The soldier held no certificate of location. Iis patent
was the only evidence furnished him as to what tract he had
become the owner of.

8. The conduct of Egerton’s grantees. It is evident that
there was a mistake in the patent to Egerton, as intended
to be issued, or in the deed from him to Hart, and in the
mesne conveyances from Hart to Shaw. If the successive
deeds followed the patent, each puarchaser inspecting the
title-papers of his grantor would have no occasion to ques-
tion the validity of the title he was about to acquire, When,
however, it appeared that an elder patent had been issued
to Durney for the southeast quarter, it behooved the last
grantee, tracing title to that tract through KEgerton, to ex-
amiue his title-papers and ascertain and have rectified any
mistake occurring therein. To do this required a compari-
son of deed with prior deed and with the patent. Ifa mis-
description had occurred in any mesne conveyance, or in the
deed from Egerton to Hart, the mistake would have been
sought to be corrected by a new deed from Egerton, or a bill
in chancery had he refused to execute one. The conduct of
the parties—the grantees of Egerton—shows that no mistake
was discovered in the deeds, and no variance in them from

* Act of April 29th, 1816, Land Laws, vol. 1, p. 702.
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the patent. No new deed appears to have been executed or
proceedings instituted to correct a mistake in the deeds and
make them correspond with the patent. On the contrary,
the grantee came to the United States claiming that his deed
and the patent to Egerton were conveyances of the southeast
quarter of section 18, and that as the tract had been granted
by an elder patent to Durney, the government should give
the legal representative or assignee of Giles Egerton the
right to select another quarter-section in lien thereof. The
fact that Durney’s patent for the southeast quarter was older
than Giles Egerton’s must have been ascertained by an ex-
amination of the latter patent itself.

4. The act of March 3d, 1827. The act, as a reason and
justification for its passage, alleges that the quarter patented
to Giles Egerton on the 10th day of January, A.D. 1818,
had been previously patented to Durney. The court will
not presume that the legislative department declared this to
be a fact and gave il the sanction of a legal enactment with-
out satisfactory proof of its truth. The patent itself, at that
time in the possession of Egerton or his grantee, was, doubt-
less, produced before the committee which examined and
recommended the passage of the bill.

The four facts to which we have adverted corroborate
each other, and taken together are only reconcilable with
the conclusion that no matter what patent should have been
and was intended to be issued to Giles Egerton, the patent
signed, sealed, and received by him, purported to grant the
southeast quarter and not the northeast quarter.

The proof, therefore, shows that—

IL. Thelegal title to the northeast quarter remained in the United
States until the issue of the patent to Leonard.

_The location of Egerton’s bounty warrant upon the land
did not convey to him the legal title. It gave him a right
to a conveyance, which right he could waive or relinquish.
The title of the United States can only pass by patent or by
act of Congress in words of present grant.*

* Wilcox ». Jackson, 13 Peters, 499.
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III. The plaintiffs in error are estopped from setting up title in
Lgerion.

They present the issue of a patent to Egerton for the
northeast quarter, either as a basis of title in themselves or
as an outstanding title in him or in Hart. They can assert
for or under him no better title than he could for himself or
his grantees.

A person claiming title under one who is estopped, is also
bound by the estoppel.*

1st. Egerton, by the deed to IIart of the southeast quarter,
aud its recitals that his patent granted that tract, and by the
successive conveyances from Ilart to Shaw, with the accept-
ance by the Jatter of another quarter-section from the United
States in lieu of that quarter, became estopped from claim-
ing that his patent granted him the northeast quarter.

A person is always estopped by his own deed, and will
not be allowed to aver anything in contradiction of what he
has once solemnly and deliberately admitted.t Admissions
which have been acted upon by others are conclusive aguinst
the party making them, in all cases between him and the
party whose conduct he has thus influenced.}

2d. Egerton’s successive grantees, Hart, ITunt, Clemson,
and Shaw, are bound and estopped by the recital and facts
that estop Hgerton.

A party who executes a deed is estopped from denying
not only the deed but every fact which it recites, and all
persons claiming under and through the party estopped are
bound by the estoppel.§

8d. The recitals in the act of Congress of the 8d of March,
1827, and Shaw’s entry of a quarter-section under its pro-
visions, also estop him from questioning the truth of the

# MecCravey ». Remson, 19 Alabama, 430; Phelps ». Blount, 2 Devereux,

SRS
+ Lazon ». Peeman, 3 Mississippi, 529 ; Denn v. Brewer, Coxe, 172; Ridg-

way v. Morrison, 28 Indiana, 201.

+ McClellan ». Kennedy, 8 Maryland, 230; Cummings v. Webster, 43
Maine, 192,

% Stow ». Wyse, 7 Connecticut, 214.
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facts recited in the act.* The act asserts that the quarter
patented to Egerton on the 10th day of January, A.D. 1818,
had been previously patented to Durney. The latter’s pat-
ent was for the southeast quarter. KEgerton’s patent, there-
fore, according to the act, granted that quarter. Shaw,
Egerton’s remote grantee, availed himself of its provisions;
he must be held to admit its statements. The entry was to
be in “lien of” the quarter patented to Egerton, so that it
was a relinquishment by Shaw of whatever quarter that patent
granted. The act and the entry wonld estop Shaw, and all
parties whose right or title under the patent Shaw had ac-
quired, from claiming title under the Egerton patent,

4th. The estoppel is available at law. Equitable matters
creating an estoppel have been recognized in many cases as
available at law.}

Mr. S. C. Judd, conlra.

Mr. Justice BRADLEY delivered the opinion of the court.

The court below instructed the jury, that the deferidants
had not shown outstanding title to the lot in question, either
in Giles Egerton, or in any one claiming under him, and
that the plaintiff was entitled to recover. To this charee
the defendants excepted. 2

The court did not state the ground on which the charge
to the jury was based ; whether on the ground that the origi-
nal patent of Giles Egerton was in fact given for the south-
east quarter-section, and not for the northeast quarter; or
on the ground that Egerton and those in privity with him
were estopped on that point.

We will first consider the ground of estoppel, on the sup-
Position that the patent was, or may have been, in fact given
for the lot in question, but that the supposed estoppel pre-
vented Egerton, and those in privity with him, from alleg-

* Cary v. Whitney, 48 Maine, 516.

. T French v. Spencer, 21 Howard, 228 ; Brown ». Wheeler, 17 Connecticut,
345; Corbett . Noreross, 835 New Hampshire, 99.
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ing that fact. What, then, was this estoppel? Who was
bound by it? and who can set it up?

The supposed estoppel is founded on the deed given by
Egerton to Hart, in July, 1819, for a lot described as the
sputheast quarter of section 18, and as granted to Egerton by
his patent of Jaunuary 10th, 1818.

Now if the patent thus referred to was, in fact, for the
northeast quarter, there was a mere mistake in the deed
which might have been rectified in equity, or, perhaps, by
a reference to the patent itself. But standing as it did,
without being reformed, what at most was the estoppel
which it created ? and who could have taken advantage of
it at that time? First, Egerton was technically estopped, at
law, to deny that his patent covered the southeast quarter,
which the deed, in terms, conveyed; secondly, this estoppel
related only to the southeast quarter; thirdly, it existed only
as between Egerton on the one side, and Hart ou the other,
and their respective privies. Thus far, it did not bind the
government, nor could the government take advantage of
it, being a stranger to the estoppel. It did not impair the
title of the government, or of its patentee, to the southeast
quarter, assumed to be conveyed; nor did it reinvest the
government with the title to the northeast quarter. If the
original patent was in fact for the northeast quarter, the
government could not have reclaimed that quarter against
its own patent, whatever deed Egerton may have given to
a third party for a different lot. And Egerton’s heirs, or
his grantees of the northeast qnarter, would have stood in
his place. And the defendants in this case, coming into
possession of that guarter under a tax sale, are to be re-
garded in the same light (at least that is the plaintift’s claim)
as Egerton himself would be if he were in possession of it.

Such was the position of the parties at the giving of the
deed to IMart in 1819. Ilas anything since occurred to
change that position, and to divest the title of the lot in
question out of Egerton, or his legal assigns, by estoppel ?
‘We think not.

The assumed title to the southeast quarter conveyed to
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Hart passed from hand to hand by several mesne convey-
ances until, in 1827, the then grantee procured the act of
Congress, authorizing him to enter another lot in lieu of
the southeast quarter, which the act supposes to have been
patented to Egerton, but previously patented to James Dur-
ney. It is contended that this act and the subsequent entry
of another lot in pursuance of it, operated to estop Egerton
and his grantees from claiming the northeast quarter.

But the legal estoppel which affected Egerton and his
grantees, was not changed by that act. And in speaking of
the grantees of Egerton, we must distinguish between those
claiming under the deed to Hart, which assumed to convey
the southeast quarter, and those claiming (as the defendants
do) as grantees of the northeast quarter. The former class
are those who are entitled to claim the benefit of the estop-
pel; the latter we are supposing to be bound by the estoppel.
The act of Congress was procured in 1827 by the grantee
under the deed to Hart, eight years after the date of that
deed; and it recites that the patent was for the southeast
quarter. Now it is well settled that recitals in a private act
bind noue but those who apply for it.* The act in question
was made for the benefit of the grantee under Hart’s deed.
He claimed the southeast quarter, but found that it had been
patented to Durney; and he applied for leave to enter an-
other lot. How can his act change or enlarge the estoppel
by which Egerton and his grantees of the lot in question
were bound before? A person entitled to the benefit of an
estoppel may transfer it by transterring the estate, but he
cannot change it or enlarge it. Every grantee of the south-
east quarter, through Hart, to the end of time, may estop
Egerton and his assigus from denying that his patent was
for the southeast quarter. But the government is not a
grantee of that quarter under or through Hart. The gov-
erumeut is still, in law, a stranger to the estoppel.

It is supposed that Egerton and his assigns are estopped
by the fact that the government was induced to give to Eger-

; * Elmondorff . Carmichael, 3 Littell, 472, 480 2 Cowen & Hill’s Notes,
251, '
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ton’s grantee another lot in consequence of the declaration
contained in his deed to Hart. This may be ground for an
equitable estoppel, not a legal one, and therefore not avail-
able in an action of ejectment where the title is in issue. If
one person is induced to do an act prejudicial to himself in
consequence of the acts or declarations of another, on which
he had a right to rely, equity will enjoin the latter from
asserting his legal rights against the tenor of such acts or
declarations. But, then, the person charged has an oppor-
tunity of explaining, and equity will decree according to
the justice of the entire case.* IIad the government, after
granting another lot to Egerton’s grantee, in pursuance of
the act of Congress, filed a bill against Egerton to prevent
him from asserting title to the lot in question, perhaps it
would have been a good defence for him to have shown that
the discrepancy in his deed was a mere mistake, and that
the ageuts of the government had no right to rely on it, be-
cause their own records would have shown that the patent
was in fact given for the northeast quarter. But however
this may be, the only estoppel arising out of the transaction
referred to, which the government could set up, was an
equitable and not a legal one. '

Even if it were otherwise, and if the government could,
in any aspect of the case, claim the benetit of the legal
estoppel, it would be prevented from doing so by its own
patent granted to Egerton. That would present the case of
estoppel against estoppel, which Lord Coke says setteth the
matter at large.t No one can set up an estoppel against his
own grant. ‘Whoever else, therefore, might set up the estop-
pel against Egerton’s title to the lot in guestion, the gov-
ernment could not do so. Its own patent would stand in
the way. And whatever the government could not do, its
subsequent grantees could not do.

It is suggested that Egerton’s grantee, who procured the
act of Congress and a patent for another lot, 1‘ep1’esente(1
Egerton, and by his acts bound Egerton in the same manner

* 2 Smith’s Leading Cases, 702, 748, ed. 1€66.
+ Coke Littleton, 852 b; 2 Smith’s Leading Cases, 658 [584].
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as himself, But this may well be questioned. Ile could
bind himself by his own acts; but he could only bind Eger-
ton to the extent of Egerton’s deed, and the effect of that
has been fully considered. Kgerton never asked the gov-
ernment for another patent, nor did he authorize his grantee
to do so. The transaction which took place between that
grantee and the government was, as to Egerton and his
grantees of the lot in question, res inter alios acta.

The conclusion to whieh we have come on this part of the
case is, that there was no estoppel shown by the evidence
which would prevent the defendants from showing the truth
of the case, as to which quarter-section was actually granted
to Giles Egerton by his patent of January 10th, 1818,

This is, therefore, the next question to be considered.
Had the patent itself been exhibited on the trial, it would
have ended all controversy on the subject. But it was not
exhibited, and it did not appear what had become of it. An
exemplified copy, however, of the record of it, as it remains
in the archives of the General Land Office, was produced.
This showed that the patent was for the northeast quarter
of section 18, being the lot in controversy. It was also
shown from the same records, that this lot had been duly
entered in favor of Egerton, under his military land warrant,
on the day of the date of the patent. It was further shown,
that the southeast quarter of section 18 had three days be-
fore been patented to another person, Durney. This cumu-
lative evidence seems irrefragable to the effect that the patent
was in fact given for the lot in controversy.

Against this evidence, we have only, first, the deseription
in the deed from Egerton to Hart, where the word ¢ south-
east” is used instead of ¢ northeast;” secondly, the memo-
randum in the margin of the record, and thirdly, the recital
in the act of Congress. As to the first, it is a kind of vari-
ance which so frequently occurs by mistake of the scrivener
(as every surveyor and land lawyer kuows), that it is scarcely
worthy of a moment’s consideration, when opposed to the
record of the patent. As to the second—the memorandum
made in the margin of the record—it is not known when it
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was made, except that it must have been after the 19th of
May, 1826, the date of the letter referred to in the memo-
randum itself, which was eight years after the date of the
patent; nor is it known who made it, nor on what evidence
it was made. Such a memorandum, being no part of the
record itself, cannot be received to contradict the record.
It would be a very dangerous precedent to allow it to have
that effect. Itis not the record of any act of the depart-
ment, nor of any document entitled to registry in its archives.
It is nothing but a memorandum of a third person, and hear-
say evidence at best.

As to the recital of the statute, whilst the recitals of public
acts are regarded as evidence of the facts recited, it is other-
wise, as we have seen, in reference to private acts. They
are not evidence except agaiust the parties who procure
them.* The statute in question is a mere private act, and
cannot be received as evidence, except as against the person
who procured it, who was not Egerton, but his remote as-
signee under the Hart deed. It can only be used as evi-
dence against the person on whom it acts as an estoppel.

We conclude, therefore, that the charge of the court be-
low was erroneous, and that the judgment must be REVERSED,

with directions to award a
VENIRE DE NOVO.

OLcoTT v. BYNUM ET AL.

Under the statutes of North Carolina regulating the conveyance of real
estate in that State, no copy of a registered copy of a deed can be read
in evidence in place of the original, even if it be proved that the origi-
nal is lost.

A resulting trust of land does not arise in favor of one of two joint pur-
chasers, unless his part is some definite portion of the whole, and what
money he pays is paid for some aliquot part of the property, asa fourth,
third, or a moiety. Nor can it arise in any case for more than the

* 2 Phillips on Evidence, 106, 6th Am. ed.
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money actually paid. Thus, if B. buy land worth $25,000, and with
A.’s money pay $5000 and give his own bond and mortgage for the bal-
ance, no trust results for more than the $5000 at best.

A resulting trust cannot be created by advances or funds furnished after
the time when the purchase is made.

There not being in North Carolina any statutory provision relating to
express trusts, ¢ manifested and proved,’’ similar to the provision in the
seventh section of the Statute of Frauds, such trusts in that State stand
as at common law.

A deed of trust with power of sale (a deed, therefore, in the nature of a
mortgage), provided that money should be paid in three equal instalments,
and that in default of payment of any one ¢ that may grow due thereon,”’
all the mortgaged premises might be sold and a deed of the premises
made to the purchaser, and that it should be lawful for the trustee * out
of the money arising from such sale to retain the principal and interest
which shall then be due’’ . . . rendering the overplus to the mortgagor.
Held (the property being incapable of advantageous sale in parts), that
when one instalment fell due, the trustee had a right to sell, and though
there was a surplus above what was necessary to pay the instalment due,
yet that the trustee might reserve the whole and apply it to the residue
of the mortgage debt.

A sale of a large and valuable property under a deed of trust in the nature
of a mortgage, held under the proofs to have been properly made in a
body, and for cash alone, and on the premises themselves, though they
were in a remote part of Virginia.

Error to the Circuit Court for the District of North Caro-
lina; the case being thus:

In the year 1854, the High Shoals Manufacturing Company
owning 14,873 acres of land in the counties of Lincoln, Gas-
ton, and Cleveland, in North Carolina, having upon it two
water-powers, abounding in iron ore and other minerals,
and having erected thereon two iron-works, forges, furnaces,
machinery, and other fixtures for the manufacture of iron,
sold the same, in @ body, to one Groot, who paid $75,000
therefor; $25.000 in cash and a mortgage of $50,000 to two
persons, Bynum and Grier, trustees for the ITigh Shoals Com-
pany. This mortgage not being paid, Bynum and Grier, on
the 1st of January, 1859, foreclosed it by a public sale of the
broperty in a body ; one Hovey presenting himself as the pur-
chaser. As a matter of fact, however, Ilovey was only “a
man of straw,” the real purchasers being one Olcott and a
certain Stephenson. There had been an agreement previous
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to this sale that the purchase-money (which proved to be
$48,500) should be paid:

Money down, . b 2 K 5 g 3 . . $8,500
Balance, mortgage, . . . s . . 5 . 40,000
$48,500

And it was so paid.
The money down was paid by Olcott and Stephenson, and

thus made up cash, LU SERINCERG6,200

Certain dividends due Stephenson (equlvalent to cash) as-
signed, . : - 5 . 5 3 5 5 LARSE700
$8,500

A deed was accordingly made to Hovey January 1st, 1859,
and on the same day Hovey gave a deed of trust with power
of sale, or deed in the nature of a mortgage, for the balance,
which was to be paid:

1860, January 1, . X 5 . - g : . $13,333 33
1860, July 1 3 5 3 . : 5 i . 13,333 33
1861, January 1, . . . 5 . 13,333 84

All with interest from anuary 1st, 1859.

The deed of trust which was accompanied by a penal bound,
provided,

“That if default shall be made in the payment of the said
sum of money, or the interest that may grow due thereon, or
of any part thereof, that then, and upon failure of the grantor
to pay the first or any subsequent instalment, as hereinbefore
specified, it shall be lawful for the trustee to enter upon all and
singular the premises hereby granted, and to sell and dispose of
the same, and all benefit and equity of redemption, &c., and to
make and deliver to the purchaser or purchasers thereof a good
and sufficient deed for the same, in fee simple, and out of the
money arising from such sale to retain the principal and interest
which shall then be due on the said bond or obligation, together
with the costs and charges of advertising and sale of the same
premises, rendering the overplus of the purchase-money, if any
there shall be, unto the said Hovey, &c.; which sale so to be
made shall forever be a perpetual bar, both in law and equity,
against the said Hovey, his heirs and assigns, and all other per-
sons claiming the premises, or any part thereof, by, from, or
under him, them, or either of them.,”
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A few days after the conclusion of these arrangements,
that is to say on the 8th of January, 18569, Hovey, as he tes-
tified in a deposition found in the record, and as Olcott him-
self also testified, conveyed the premises to Oleott and Ste-
phenson, by deed in due form. DBut no such deed was now
to be found nor any registry of it. It was proved to have
been lost, and a certified copy from the proper office was
produced of a copy which had been registered there.

On the 18th of December, 1867, Stephenson released all
his interest to Olcott, by deed in due form, of whose exist-
ence there was no question. Default in the first payment
secured by the mortgage being made, the mortgagees, on the
31st of January, advertised the property for sale on the 8th
day of March, 1860. Upon hearing of the advertisement
of sale, Stephenson and Olcott wrote to Bynum, the acting
trustee, as follows :

“NEW YoRK, February 25th, 1860.

“Dear Smr: You will recollect that when the High Shoal
property changed hands in January, 1859, we stated to you that
our aim would be to pay off the entire amount of the mortgage
before the expiration of the year. To bring about a result so
desirable to all parties interested, we have taken the position
with our friends, in organizing a new company, that a less sum
than the whole amount required to satisty tho mortgage would
not answer our purpose. This, we have felt assured, was the
true policy for us to pursue, and the only ground we could take
and do justice to them, and realize what we had encouraged you
to expect. We are now, we think, on the eve of accomplishing
our aim, having already a large part of the required sum offered
to us, but as we may not be prepared with the whole amount
on the day fixed by you in the advertisement, we beg to ask the
postponement of the day of the sale for a short time, under the
conviction that we shall be able to meot your wishes and our
own at a very early day, and much in advance of the average
time named in the mortgage. We should like to have the time
of payment put off to the 1st May, but if that is longer than
you think ought to be granted, we must be satisfied with a
shorter date.

“Although, by the strict letter of the contract, you have the
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right to require us to fulfil its conditions punctually, yet, in
view of the large amount already paid to the stockholders of
the company which you represent, and the still larger sum ex-
pended upon the property, we hope it will not be deemed neces-
sary to compel us to sacrifice these large disbursements at a
time when the delay of a few wecks will enable us to protect
them, and cannot jeopard or in any way prejudice the rights of
those you represent.

“Recollecting and appreciating the good feeling evinced to-
wards us by the stockholders of the old company during our
long struggle with outside claimants, we dare venture to hope
for the continuance of their indulgence for the brief period
asked for to enable us to bring this our determined effort to
cancel the entire debt to a successful issue.

“ Believing that your good wishes are with us, and that you
will, as far as you can consistently with your obligations to
others, grant our request,

“We are, very respectfully, yours, &e.,
“ E. S. STEPHENSON,
HUIER O BECOT
“To W. P. By~nuMm, Esq., &e.”

The sale was accordingly postponed; and on the 19th of
March, 1860, the property was again advertised as about
to be publicly sold “«¢ the High Shoals, Gaston County,
N. C.,” on the 28th of April; it being announced that ¢ the
sale will be positive and for cash.”

This, and the further history of the matter, was thus given
in the testimony of Bynum himself:

“T postponed the sale to the 28th of April, in compliance with
the request of Messrs. Stephenson and T. Olcott, having business
elsewhere on the Ist May. Mr. Olcott was informed of this
postponement, both by letter from myself and from Thomas
Darling, the agent upon the premises, and I was informed by the
said agent that the arrangement was satisfactory to all the par-
ties. On the 28th April, the property was duly exposed to public
sale by me and Grier, as mortgagees, when and where (on .t/w
premises at the High Shoals), William Sloan, as the ager?t of the
High Shoals Manufacturing Company, being the creditors, be-
came the highest bidder and purchaser, at the sum of $43,200,
the estimated debt and interest due on the mortgage. I am not
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aware that there was any opposition bid, or that he made more
than one bid. At the time of the sale, the creditor company
were anxious to realize that debt without purchasing in the
property. I and others accordingly made cvery reasonuble
effort, both before and at the sale, to induce the mortgagees to
pay, or third parties to buy the property; and in fact, I did in-
duce several capitalists from Charlotte to attend the sale, with
the view of buying. But on surveying the property, they con-
cluded to run the same to $35,000 and no more. At the time of
sale, and during the entire bidding, both Hovey, the mortgagor,
and Darling, the agent of the New York company, were per-
sonally present and assenting thereto, well knowing that Sloan
was bidding in behalf of the creditors, the old High Shoals
Company. I expressly deny that Sloan was the agent of the
mortgagees, or employed by them to bid off the property, but
know that he was directed by the High Shoals Compauy to bid
for them to the amount of their debt, and no more. I was, be-
fore said sale, informed, both by Hovey and Darling, that the
purchasers had failed, and were unable to meet the payments,
and they acknowledged the necessity of the sale and acquiesced
in it, as representing the New York company. After the sale,
the same day, or shortly thereafter, the penal bond of Hovey
for 80,000 was credited with amount of said bid by Sloan, and
the bond itself was cancelled in satisfaction of said debt.

“Mr. Olcott came to North Carolina and visited this property
in the year 1860, and after said sale, and in repeated conversa-
tions with me, and with a full knowledge of said sale and all
the circumstances connected with it, acknowledged the validity
of the sale and the full and complete title of the purchasers at
it. In the summer of 1860, he, on two occasions, visited me
with the view of procuring a lease on a portion of said property,
for gold-mining purposes, and the further view of purchasing
the entire property, if his mining project proved successful. In
fact he did procure from me a mining lease (to himself and one
Muir), on a part of the property, which was in writing, and for
the period of six months from that time, subject to be revoked
at any time on the sale of the property. And I am informed
that he did make explorations, &c., but finally abandoned his
lease and left the State in April, 1861, or thereabouts. In March,
1862, by the direction of the High Shoals Manufacturing Com-
pany, I contracted to sell the property to R. R. & J. L. Bridgers,

VOL. XVII, 4
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for the sum of $65,000; $30,000 of said sum was to be paid in
North Carolina bank bills, and ‘the said sum was accordingly
paid in miscellaneous bills of the various banks of the State then
considerably depreciated. The balance, being $35,000, was to
be paid in specie or equivalent, in three and four years, with
interest. The interest for two years has been paid on said debt
and the balance is still due and unpaid. When the Mesars.
Bridgers bought in March, 1862, they immediately took posses-
sion, and worked the property until their sale to Admiral Wilkes,
in 1865, when the said Wilkes entered into possession, and has
ever since occupied and worked the same.”

After the sale of April 28th, 1860, no deed was ever exe-
cuted by Bynum and Grier to Sloan until June 12th, 1860.

In this state of things Oleott, on the 22d of April, 1868,
filed a bill in the court below, against Bynum and Grier
(the trnstees), Sloan, Bridgers, and Wilkes, setting out—

The purchase by Hovey for him, Olcott, and the Stephen-
son already mentioned; an express trust:

That the sale was not an execution of the powers of the
mortgage deed, but an attempt irregularly to foreclose the
mortgage by a mere agreement between Bynum and Grier,
and Sloan, without any regard to the interest of the plaintiff
aud Stephenson, and was void against them :

That the exposure to sale of said property in solido, at
public auction, for cash, on the premises, in a remote and unfre-
quented neighborhood, when there was due not more than
$14,500 of the mortgage debt, was highly injurious to the
mortgagors, and gave an assurance to the mortgagees of a
foreclosure at an amount not greater than their debt:

That the property was easily susceptible of division, and
that a fraction thereof would have brought the amount due
at the time of sale, such amount being within the compass
of the means of bidders; that the property was situated far
in the interior of the country, where capital did not abound,
where there were divers iron manufactories on a small scale,
embracing investments of from $2000 to $10,000, but that
there was no ground for expecting a purchaser of the whole
property at a cash sale, uuless it were the mortgagees or
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their trustees, and that the result was a sacrifice of the prop-
erty at such price as they chose to bid; that but a single bid
was made, and that by the defendant, Sloan ; that upon this
the property was knocked down; but no money was paid
and no deed executed ; and soon thereafter the said trustees,
the vendors, took possession in their character as such:

That the effect of this course of proceeding, unless relieved
against by this court, would be to deprive the plaintiff’ of a
property which had already been sold for $75,000, and was
then worth more than that sum, to satisfy a balance of
$40,000, of which only one-third was then due:

That on account of the threatening aspect of affairs in the
Southern country, resulting in war, neither the plaintiff nor
Stephenson visited North Carolina again until since the close
of the war, after the announcement by the Chief Justice of
this court that the Federal courts were again in the exer-
cise of their full jurisdiction in that State:

That the purchasers, Messrs. Bridgers, in the first instance,
and Charles Wilkes in the second, had notice of the equities
of the plaintiff in the premises.

Auswers having been put in, testimony was taken.

Bynum testified that he had an interest as a stockholder in
the old IIigh Shoals Company of $1200; that the property
1 question was the most valuable property in that vicinity ;
“that in the section of country where this property is situ-
ated he had never known property of the value of $40,000
or upwards set up at auction sale, in the lamyp for cash, but
this.”

Sloan testified “that the question whether the property
could best be sold in separate parcels, with advantage to any
of the parties concerned, was fully discussed by the stock-
holders of the original company before the sale, and it was
deemed by them totally impracticable, as they could not, by
such a course, obtain money enough to pay oft the debt.”
He added, “If the sale had been ou credit it might have been
more advantageous to have offered the property in parcels;
bnt‘that selling for cash, it was better to sell in bulk.” e
testitied further that he was bidding only for the High Shoals
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Company, not for Bynum and Grier; and that after the sale
of the 28th of April, 1860, Olcott proposed to him to join in
a new punrchase of the property.

White, who had been acquainted with the property for
thirty years, testified that in his opinion ¢ the property could
not be divided without destroying its value as an iron prop-
erlyssé

It was further testified, by Bynum, that during the six
years in which the property was held by Groot, and by Ol-
cott and Stephenson, several thousand dollars’ worth of tim-
ber was destroyed, and several thousand dollars’ worth of
ore was dug, and that the mills, machinery, dwellings, build-
ings, and fences were suffered to go to decay, to the great
loss of the property. ¢ That before the sale to G'rool the com-
pany was leasing the property for $5000 per annum; but
when they took possession again, under the sale of the 28th
of April, 1860, the property was so injured and out of repair
that he was unable to lease the manufacturing and valuable
part of the same, and was able to rent only the tillable lands
for a very small sum, to wit, about $500.

Witnesses of the other side, however, testified that much
money had been laid out by Hovey and Stephenson on the
property.

The court below dismissed the bill, holding that under
the statutes of North Carolina, the copy of the copy of the
unregistered deed from Hovey to Olcott and Stephenson,
was not evideuce, and therefore that Olcott had failed to
show any connection with the property in question.

It may be well here to state that a statate of North Caro-
lina* enacts that—

«No conveyance for land shall be good and available in law,
unless the same shall be proved and registered in the county
where the lands lie.”

And that an act of 1846t allows to be read in evidence
“the registry or duly certified copy of the record of any
deed” duly registered.

# Revised Code, chapter 87, ¢ 1. + Ib. ¢ 16.
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And finally, that the seventh section of the Statute of
Frauds is not in force in the State named. The section
thus enacts:

“All declarations or creations of trusts or confidences of any
lands, tenements or hereditaments, shall be manifested and
proved by some writing signed by the party who is by law
enabled to declare such trust . . . or else they shall be utterly
void and of none effect.”

Mr. W. A. Graham, for lhe appellant :

L. As to the lost deed from Hovey. The question here is, “Ts
a party to lose an estate granted by means of the loss of the
deed before registration ?” By the statute of North Caro-
lina,* conveyances of lease are required to be ‘“acknowl-
edged by the grantor or proved on oath by one or more
witnesses” and registered. In a case like the present, where
there can be no literal compliance, on account of the loss of
the original deed, which was a part of the primary evidence,
we must resort to secondary evidence according to the rules
of the common law. This can be done in a court of probate,
in proceedings ex parte, as well as in courts of contestation.
Here a copy is alleged to have been preserved, and copies
are set out in the record.

The law of evidence requires in the circumstances of this
case—1st, that the loss of the original shall be proved by
the evidence of the plaintiff, the bargainer, in whose custody
it was last seen; 2d, that the alleged copy is a true copy,
and that the original was executed and delivered according
to its import.  Upon such proof the deed was properly or-
dered to be, and was, registered.

But if this deed were rejected there is abundant proof by
r:‘ct'rol that Stephenson and Oleott were entitled to the bene-
ficial interest in the property, by their purchase in the name
of Hovey, and their payment of part of and securing of the
balance of the consideration. The well-known doctrine of

equity applies, ¢ that if one purchase an estate for another
;\

* Revised Code, chapter 37.
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with the money of the latter, a trust results to the latter,”
And, as to Stephenson’s share, the plaintiff’ produces the
deed of Stephenson, releasing all his right in tlie premises
to himself.

IL. Passing then to the merits. The next question is the
ralidity of the alleged sale of the 28th of April, 1860. And
it is to be remarked that Bynum, the trustee, who transacted
the entire business, had an interest adverse to the plaintift,
being both a stockholder in the High Shoals Company and
president. It is, then, the case of a mortgagee with a power
of sale, and the manner of its execution is lable to the
strictest scrutiny. Will it stand any scrutiny?  We think
not.

1st. The sale was made for cash i toto. The trustees had
no power to sell for cash in this way at the time when they
did so sell.  Only one-third of $40,000, with interest on that
third from January 1st, 1859, was then due and demandable.
The plain duty of the trustees was either to wait till the
whole fell due, 1st January, 1861, after which they could
have sold for cash; or, if resolved to sell at once, to have
set up the prdperty for cash as to one-third, credit on an-
other third till the 1st of July, 1860, and on the balance till
1st of January, 1861. The mortgage does not contain the
word “cash;” it was a mere requirement of the trustees,
without authority, which chilled the sale and depressed the
price by thousands of dollars.

If a sale for cash i fofo was not wholly wultra vires, the
only footing on which it could be maintained, even upon
the allegations of the defendauts, would have been to credit
the one-third of the debt then due upon the mortgage, re-
quire Sloan to pay down the residue of $26,666.66, and pass
this over to the complainant. The alleged purchaser had
no right both to the property and the money. A trustee
has no right to receive money before it is due, much ]‘ess to
raise it by sale. It is further apparent from the contmuefl
action of Bynum and Grier, as trustees, with no other evi-
dence of title except the deed of January 1st, 1859, that they
were the purchasers at that sale. TFlad Sloan purchased for
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the company, he or they should have been invested with title,
and the trustees denuded. This was never attempted to be
done till June 12th, 1868 ; after the filing ot the bill in this
snit. If our assumption of fact here be true, the old doc-
trine applies, that a trustee cannot purchase from himself.*
2d. But if the company be assumed to have been the pur-
chaser, the sale was made in such disregard of the interests
of the plaintift’ that equity will not permit it to stand. DBe-
fore a trustee can assert that he has foreclosed the rights of
the mortgagor by a sale @ pais, he should be-able to show
that it was such a sale as would have been ordered by a
chancellor if application had been made to a court.

Now, no chancellor would have ordered a sale of this vast
property for cash when only an instalment ot $13,000 was
due. Sloan admits that the property wonld have sold better
on a credit, and in that case might ha\'re been enhanced in
price by dividing it into lots.

So a sale of the property in solido in that state of the mort-
gage debt was a great wrong to the plaintiff. It may well
be questioned whether a sale by a sheriff, under similar cir-
cumstances, would not have been void. If tife property can
be separated, and exceeds the debt, no more ought to be
sold than will pay the debt. The presumption is, when the
estate is very large and at all eapable of division, that a sale
in parcels will be most advantageouns.

The opinion of the defendants’ witnesses, that a sale in
lots would not have been more advantageous, is entitled to
little weight, when they themselves prove that no single
estate of such magnitude exists, and none equal to it has
ever been exposed at auction sale in that section of country,
and it is obvious that by reducing the parts within the ability
of bidders much more competition might have been ex-
pected.

3d. As to the place of sale, any neighboring town would

ohvmus]y have been more eligible than this place, a remote
aud unfrequented one,

* Fox v, Mackreth, Leading Cases in Equity, p. 92, with notes.
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There is nothing in the letter from New York, February
25th, 1860, consenting to a sale for cash in loto, or agreeing
to anything variant from the terms of the mortgage; it asks
only that the trustees will not be too rigorous, and allow
some six or eight weeks longer for an endeavor to raise
money.

Mr. W. H. Ballle, contra.

Mr. Justice SWAYNE delivered the opinion of the court.

The object and prayer of the bill in this case are to re-
deem certain premises therein desecribed, consisting of up-
wards of 14,000 acres of land, sold by the defendants Bynum
and Grier to the defendant Sloan, under a mortgage con-
taining a power of sale. The mortgage was executed by
the defendant Hovey, and bears date the 1st day of January,
1859. Bynum and Grier, as trustees for the High Shoals
Manufacturing Company, were the mortgagees. The mort-
gage recites that Hovey had executed to Bynum and Grier
a penal bond in the sum of $80,000 to secure the payment
of $40,000 in three instalments of $18,333.88 each, the first
payable on the 1st day of January, 1860, the second on
the 1st of July, 1860, and the third ou the 1st of January,
1861, all with interest from the 1st of January, 1859. It
was conditioned that, in default of payment of either of the
instalments or the interest thereon, or of any part of either
when due, it should be lawful for the mortgagees to sell at
public auction all the mortgaged premises, and to make and
deliver to the purchaser a deed in fee simple, and out of the
moneys arising from the sale to retain the amount of the
principal and interest which should then be due on the
bond, together with the costs and charges of advertising and
selling, rendering the overplus, if any, to the mortgagor, his
heirs, or assigns; “ which sale so to be made,” it was pro-
vided, “shall forever be a perpetual bar, both in law and
equity, against the mortgagor, his heirs and assigus, and all
other persons claiming or to claim the premises, or any part
thereof, by, from, or under him, them, or either of them.”

-
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Default having been made in the payment of the first in-
stalment, due January 1st, 1860, the mortgagees advertised
the premises to be sold on the ensuing 28th of April, and
then sold them for the sum of $48,500 to Sloan, to be held
by him in trust for the High Shoals Manufacturing Company,
the cestui que trust of the mortgagees.

At the time of the sale and conveyance to Hovey a down
payment was made consisting of $6157 in cash, and a receipt
to Bynum by Eben S. Stephenson for certain dividends to
which Stephenson was entitled, which, added to the cash,
made an aggregate of $7853.33. The bond and mortgage
were given to secure the residue of the purchase-money.
The bill charges that this payment was made by Olcott and
Stephenson jointly; that Hovey was a man of no means,
and that he bounght and took the title as the agent of the
complainant and Stephenson, wholly in trust for them, and
that on the 8th day of January, 1860, eight days after the
title was conveyed to him, he couveyed to them all his in-
terest in the property, and that on the 18th day of December,
1867, Stephenson conveyed all his interest to the complain-
ant. These allegations, so far as they relate to the agency
of Hovey, are clearly proved by the testimony of Hovey him-
self and of the complainant, and there is nothing in the
record which tends in any degree to contradict them. Suf-
ficient evidence was produced in the court below of the exe-
cution of the deed from Stephenson to the complainant.
The evidence offered as to the deed from Hovey to the com-
plainant and Stephenson consisted of proof of the loss of the
f)riginal and a certified copy from the proper register’s office
in North Carolina of a copy which had been registered there.

It was held by the court below that this evidence was in-
competent to establish the existence of the lost deed, and
that the complainant had therefore failed to show any con-
nection with the property in question. Upon the ground of
this objection the bill was dismissed.

Whether this ruling was correct is an inquiry which meets
us at the threshold of our examination of the case. It is
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one to be determined by the lex loci rei site. Tt is to be con-
sidered solely in the light of the statutes and adjudications
of North Carolina. This court must hold and administer
the law upon the subject as if it were sitting as a local court
of that State. In the revised code of 1854 we find the fol-
lowing language. It is a re-enactment of the provision of
the act of 1715 on the same subject: “No conveyance for
land shall be good and available in law unless the same shall
be acknowledged by the grantor, or proved on oath by one
or more witnesses in the manner hereinafter directed, and
registered in the county where the land shall be, within two
years after the date of said deed, and all deeds so executed
and registered shall be valid and pass estates in land without
livery of seiziu, attornment, or other ceremony whatever,”*
Scetions three, four, and five of chapter 37, and section two
of chapter 21, provide for the execution in other States of
deeds for lands in North Carolina and their registration in
the proper county; but we have found no provision authoriz-
ing the registration of a copy. In Patlon and Erwin’s Lessee
v. Reily,t in the Supreme Court of Tennessee, an original
unregistered deed was offered in evidence. It was objected
to upon the gronnd of the want of registration. The court
said: ¢ Registration was intended to stand in the place of
livery of seizin. By the common law no estate could pass
without livery of seizin, and the same may be said of its sub-
stitute. Lands as conveyed by this deed, would not pass
the estate at common law, and if it will pass, it must be by
act of assembly. The act of 1715 requires the deed to be
registered before a legal estate is vested in the grantee. To
create a title under this act of assembly, the party claiming
the benefit of it must have complied with its requisitions.
One of them is that the deed shall be registered. This deed
cannot be read in evidence.” The plaintiffs were nonsuited.
Puatton and Erwin’s Lessee v. Brown] is to the same effect.
Such is the settled law of North Carolina upon the subject.§

* Chupter 87, 2 1. + 1 Cook, 125. 1 Ib. 126.
¢ Hogan v. Strayhorn, 65 North Carolina, 279; Ivey ». Granberry, 66
Id. 223; Hodges v. Hodges, 2 Devereux & Battle’s Equity, 72.
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The original deed from Hovey to Olcott and Stephenson
never having been registered, and the registration of the
copy being unauthorized, it follows that the certified copy
of the registered copy was a nullity, and counld give no legul
right to the grautees which the Cireuit Court could recog-
nize. We hold, therefore, that the ruling upon this subject
was correct. Obviously, a proceeding in equity had specially
for that purpose, and bringing the proper parties before
court, is the appropriate remedy for the complainant to
establish the lost deed and give it eflicacy, and in no other
way can this be done.*

It has been insisted, in behalf of the complainant, that
there was a resulting trust in favor of the complainant and
Stepheuson, arising from the circumstances of the transac-
tion at the time of the conveyance to Hovey.

Where the purchase-money is all paid by one, and the
property is conveyed to another, there is a resulting trust in
favor of the party paying, unless there be something which
takes the case out of the operation of the general rule. But
where he furnishes only a part of the amount paid no trust
avises unless his part is some definite portion of the whole,
and is paid for some aliquot part of the property,as a fourth,
a third, or a moiety.t There must be no uncertainty as to
the proportion of the property to which the trust extends.}
Here the amount paid was $7858.88, and it was paid without
reference to any specific part of the property. Hence the
principle in question does not apply. But if it did, it could
do so only to the extent of the actual payment. It could
certainly have no application in respect to the $40,000, for
which Hovey gave his obligation, and for which Olcott and
Stephenson assumed no liability to the grantors of the
estate. Such a trust must arise, if at all, at the time the
purchase is made. The funds must then be advanced and
vested. Tt cannot be created by after-advances or funds
subsequently furnished. It does not arise upon subsequent

* Hodges ». Hodges, supra.

T White ». Carpenter, 2 Paige, 241; Sayre v. Townsend, 15 Wendell, 650.
I Baker v. Vining, 80 Maine, 127.




60 OvrcorT v. ByNUMm. [Sup. Ct.

Opinion of the court.

payments under a contract by another to purchase.* A
trust to the extent of the payment made, if it existed, would
not support the case made in the bill. The complainant
claims to have owned the entire estate.

But the bill sets out clearly and fully a case of express
trust, and if the seventh section of the Statute of Frauds
applied, the trust would be sufliciently ¢ manifested and
proved’” by the deposition of Hovey, to give it effect.t But
there is no such statutory provision in North Carolina, and
the case stands in this aspect as it would at the common
law, before the enactment of the 29th Car. II, c. 8.1

This brings us to the examination of the merits of the
case. The objections taken by the complainant to the sale
to Sloan may be thus stated and grouped together:

That the entire property was sold wholly for cash when
only a part of the debt was due; that Bynum and Grier
bought in the property for themselves; that it was a case of
trustees buying for themselves;

And that the sale was made in gross disregard of the in-
terests of the complainant in the following particulars:

Ouly enough of the property should have been sold to
pay the instalment then due;

If the whole were sold it should have been for cash, only
to the extent of the amount due, and with credits maturing
respectively, so as to meet the instalments of the debt, under-
due, at their maturity ;

The place of sale was improper.

The business was conducted by the defendant Bynum.
He appears well in the record. No imputation of bad faith
has been cast upon him, and no ground for any is disclosed.
He conducted himself with integrity and frankness, and min-
gled kindness with the administration of his trust, as far as
his duty to his principals would permit. The first inftﬁl-

* Buck v. Swazey & Darling, 85 Maine, 61; Conner v. Lewis, 4 Shepley,
274.

+ Brown on the Statute of Frauds, 94; Tiffany on Trusts an('l T.rustees,
191 ; Pinney v. Fellows, 156 Vermont, 525 ; Seaman v. Cook, 14 Illinois, 503.

i Foy v. Foy, 2 Haywood, 131.
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ment matured on the 1st of January, 1860. He waited
until February trying to get payment without a sale. Meet-
ing with no success, and seeing no prospect of such a result,
he advertised the property to be sold in March. Olcott and
Stephenson, by their letter of the 25th of February, asked
delay until the 1st of May, hoping to be able in the mean-
time to raise the funds necessary to discharge the amount
due. Bynum’s absence on the 1st of May being necessary,
he gave them until the 28th of April. With this they were
content, and asked no farther indulgence. TFailing to realize
. their expectatious, the property was exposed to sale upon
the premises on the appointed day. Bynum procured sev-
eral capitalists to attend, but none of them would bid more
than $35,000, deeming that to be as much as the property
was worth. A meeting of the stockholders of the High
Shoals Company had been held, and decided not to allow
the property to be sold for less than the amount of the debt
due on the bond of Iovey, and appointed and instructed
Sloan to bid accordingly. He did so bid, and the sale was
made to him, as before stated. A deed was not executed
until the 12th of June, 1868. It was operative by relation
from the time of the sale. But the deed is an immaterial
fact. If the sale were valid, it is conclusive without the
deed. If it were invalid, the deed cannot helptitest It
cannot be doubted that Olcott and Stephenson, when their
letter of the 25th of February, 1860, was written, knew the
property was to be sold as they had bought it, en masse, and
making no objection, they are concluded upon that point.*
The complainant visited North Carolina in the spring of
1861. While there he made no objection to the sale, either
to Sloan or Bynum. On the contrary, in conversation with
both, he expressly acquiesced and admitted its fairness and
validity, He proposed to Sloan to join him in a new purchase
of the property. He applied to Bynum for license for a
year to himself and Muir, to enable them to search for mines.
Bynum gave him one rununing from April to November, but

* Lamb v, Goodwin, 10 Iredell, 820.
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subject to be revoked at any time upon the sale of the prem-
ises. It does not appear that the complainant set up any
claim touching the property after the sale, until about the
time of the filing of this bill, on the 22d of Agpril, 1868.
These are significant and important facts in the case.*

The place of sale, like the time of advertising, is not pre-
scribed in the mortgage. DBoth are left to the discretion of
the mortgagees. There is no complaint as to the latter.
We are satisfied there was no abuse as to the former. The
testimony leaves no doubt in our minds that the property
would not have brought more if offered elsewhere. Express -
authority is given to sell all the property upon the failure to
pay either of the instalmeunts at maturity. If enough of it
to satisfy the amiount due could be segregated and sold with-
out injury to the residue, it would have been the duty of the
mortgagees so to sell. The evidence convinces us that the
sale of a parcel could not have been made without such
injury. It was bought by Groot from the High Shoals Man-
ufacturing Company entire. It was sold entire to Hovey
under the mortgage of Groot. It was so sold to Sloan under
the mortgage of Hovey. Subsequently it was so sold to
Bridgers and others, and it was so sold by them to Commo-
dore Wilkes. This shows the views upon the subject of
those most conversant with the property and most interested
in disposing of it to the best advantage. It has upon it
water-power, timber, ores, mills, and furnaces; each part is
necessary to every other. Dismemberment, instead of in-
creasing, would have lessened the aggregate value. It could
not have been sold in parcels without a sacrifice.

If a mortgage provide that upon default in the payment
when due of a part of the amount secured the whole shall
become due and may be collected, such a stipulation is valid
and may he enforced.t

So where a bond contains such a stipulation it may be en-
forced accordingly in an action at law.f DBut the bond in
this case as recited in the mortgage contained no such stipu-

* Veazie v. Williams, 8 Story, 621. + Noonan v. Lee, 2 Black, 509.
1 James v. Thomas, 5 Barnewall & Adolphus, 40.
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lation. On the contrary the mortgage, while it authorized
a sale of the entire property in the event of any default, ex-
pressly provided that if there should be a sale, the amount
“then due,” with costs and charges, should be retained, and
the overplus, if any, paid over ¢ unto the party of the first
part, his heirs, administrators, or assigns.” Such a clause
has not the effect to make the entire debt due and collectible
upon the first default.* But the property being incapable
of division without injury, and having all been properly sold
together, yielded a fund sufficient to pay the whole debt, as
well the instalments underdue as the one overdue. Under
these circumstances it was proper at once to pay the former
as well as the latter, stop the interest, and extinguish the
entire liability. The lien of the mortgage continued upon
the fund as it subsisted upon the premises before they were
sold.t If a court of chancery had administered the fund it
would have so applied it.  Such is the settled rule in equity.]
Here the mortgagees, having applied the fund as a court of
equity would have applied it in conformity to this principle,
there is no ground for complaint on the part of Oleott.
Where there is a power and discretion, such as existed in
this case, touching the sale, a court of equity will interpose
only on the ground of bad faith.§

The bid of Sloan was a liberal one. The property could,
doubtless, have been bought in for much less. That bid
and the cancellation of the entire debt were in consistency
with the fair dealing which characterized the conduet of the
morigagees in all their transactions with the other parties.
There is no foundation for the imputation that Bynum and
Grier were themselves the purchasers. They had no au-
thority to give credit for any part of the purchase-money.
It was their duty to sell wholly for cash. " They were au-

* Holden v. Gilbert, 7 Paige, 208.

T Astor v. Miller, 2 Paige, 78 ; Sweet ». Jacocks, 6 Id. 855.

{ Salmon‘v. Clagett, 8 Bland’s Chancery, 179; Peyton v. Ayres, 2 Mary-
land. Chancery, 67; King v. Longworth, 7 Ohio Rep., pt. 2, 282; Campbell
v. MaComb, 4 Johnson’s Chancery, 534.

¢ Bunner ». Storm, 1 Sandford’s Chancery, 360; Champlin v. Champlin,
3 Edwards’s Chancery, 577.
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thorized to sell, without the intervention of a court of
equity.* The property when sold under the mortgage of
Hovey was hastening to decay. Wheun he bought, it rented
for $5000 per year. When Sloan bought, its condition was
such that it could be rented for only $500.

‘When this bill was filed nearly eight years had elapsed
since the sale was made to Sloan. Making allowance for
the difficulty of intercourse between the North and the
South during the war, there was acquiescence, express and
implied, for three years after the war ceased. This, if not
conclusive, weighs heavily against the complainant. We
see no reason to disturb the decree. This conclusion has
rendered it unnecessary to consider so much of the record
as relates to R. R. Bridgers and his associates and their ven-
dee, Commodore Wilkes. We have given no thought to

that part of the case.
DECREE AFFIRMED.

Justices MILLER, FIELD, and STRONG were absent.

Ex parTE WARMOUTH.

1. Where the Circuit Court of the United States proceeds to exercise juris-
diction under the twenty-third section of the act of 81st May, 1870, en-
titled « An act to enforce the rights of citizens of the United States to
vote in the several States of this Union, and for other purposes,’” an

- appeal will lie to this court from its final decree.

2. This court has no power to issue the writ of prohibition in such a cause

until such appeal is taken.

Sur application of H. C. Warmouth, for a prohibition to
the circuit judge for the district of Louisiana.

The application now made was filed December 10th, 1872,
based on a bill (and the proceedings under it) which had

* Demarest and Wife v. Wynkoop, 3 Johnson’s Chancery, 134.
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been filed November 16th, 1872, on the equity side of the
Cireunit Court for the district of Louisiana, wherein one Kel-
logg was complainant, and Warmouth, Wharton, Hatch,
Da Ponté, McEnery, and the New Orleans Republican
Printing Company, defendants; all the parties being
averred to be citizens of Louisiana,

That bill averred that in November, 1872, an election was
held for governor and lieutenant-governor, as well as for
officers of the executive, judicial, and legislative depart-
ments; that the complainant and one McEnery were oppos-
ing candidates for governor; that at the election no one was
enabled to vote who had not been registered; that War-
mouth had appointed supervisors of registration with the
fraudulent intent of preventing persons entitled to vote from
being registered, and that in fact a large number, estimated
at ten thousand, were on frivolous pretences prevented from
being registered, and were thus prevented from voting for
Kellogg, the complainant; that Warmouth, combining with
the supervisors and assistants, had caused a false count to
be made of the votes, and given untrue returns and certifi-
cates of election; that in counting the votes and issuing
certificates he had not complied with the law of the State;
that he had illegally appointed Wharton secretary of state,
and with him elected Hatch and Da Ponté members of the
returning board; that it was the intention of this board to
make a pretended eanvass of the votes, so as to exclude from
the count the votes of persons of color prevented from being
cast, aud thus to deliver to the pretended secretary of state
such certificate of result as to make it appear that the said
.McEnery was elected, which would embarrass and delay him
In the prosecution of legal proceedings in the said Circuit
Court; that he believed it to be the intention of Warmouth
to mutilate the said certificates and returns, and that they
should be preserved for proper action when the time for
such action shall arrive.

The bill then prayed for an injunction, restraining the

defendants from canvassing any return or certificate, or sub-
YOL. XvII, 5
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mitting the same to the pretended board, composed of Whar-
ton, Hatch, and Da Ponté.

That an injunction issne to McEnery, prohibiting him
from acting as governor, or setting up any claim to the office,

That an injunction also issue to the New Orleans Repub-
lican Printing Company, controlling the publication of the
New Orleans Republican, restraining it from publishing any
notice, statement, or document relating to said election, and
emanating from said board.

The bill further prayed that Warmouth deposit with the
clerk sworn copies of all the papers relating to the said elee-
tion, in order that they may be beyond his power of de-
struction.

Further, that the writ of injunction might be granted in
the first instance pendente lite, and after due proceedings be
made perpetual.

On this bill restraining orders were issued as prayed for,
November 17th, 1872, and subsequently, to wit, on 19th of
November, 1872, process in contempt for disobeying such
orders, and requiring the present petitioner to answer inter-
rogatories as to what he had done as governor of Louisiana
on the premises.

In presenting the application now made, it was shown fo
this court that since the filing of it the said circuit judge
had issued the following order:

“Tn order to prevent the further obstruction of the proceed-
ings in this cause, and further to prevent the violation of the
orders of this court to the imminent danger of disturbing the
public peace, it is hereby ordered, that the marshal of the United
States, for the district of Louisiana, shall forthwith take posses-
sion of the building known as the Mechanics’ Institute, and
occupy the State House for the assembling of the Iegislat'ul'e
there in the city of New Orleans, and hold the same subject
to further order of this court; and meanwhile prevent all un-
lawful assemblage therein under the guise or pretext of au-
thority claimed by virtue of pretended canvass and returns
made by said pretended returning officers in contempF and vio-
lation of said restraining order. But the marshal is directed to
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allow the ingress or egress to and from the public office in said
building of persons entitled to the same.”

This proceeding by the circuit judge purported to be
based on the act of Congress, 31st May, 1870, entitled ¢ An
act to enforce the rights of citizens of the United States to
vote in the several States of this Union and for other pur-
poses.”’*

The 2d, 8d, 4th, 5th, 6th, 19th, and 20th sections of the act
are intended to preserve the right of the voter. Each relates
to a specific wrong against him, and constitutes it a misde-
meanor, punishable by fine and imprisonment.

The 23d section gives a remedy to one deprived of his
election to any office. The remedy is to consist in “any ap-
propriate suil or proceeding to recover possession of the office.”

Messrs. P. Phillips and E. N. Ogden, in behalf of the petitioner ;
Messrs. Caleb Cushing and M. H. Carpenter, contra.  Mr. T J.
Durant, whom the court declined to hear, for the State of Louisiana.

The CHIEF JUSTICE:

We are all of opinion that when a final decree shall be
rendered in the Circuit Court in this case, an appeal will lie
to this court. 'We are also of opinion that this court has no
Jurisdiction in this case to issue a writ of prohibition until
an appeal is taken.

Masox v. UNiTeD STATES.

The United States offered to A. an order for 50,000 muskets on certain terms
specified, with an agreement that 100,000 would be received if delivered
Within a time named. A. accepted the offer, and laid out a large sum
of money in getting his works in condition to execute the order, and
thl.ls and otherwise was able and ready to execute it. Subsequently to
this the War Department appointed a commission to adjust all con-

tracts, orders, and claims on the department in respect to arms, its de-
e .

* 16 Statutes at Large, 140.
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cision to be final and conclusive as respected the department, as to the
validity, execution, and sums due or to become due upon such con-
tracts; and invited all persons interested in such orders io appear he-
fore it and be heard respecting their claims. Whether A. came before
it did not appear. The commission, however, did, without his consent
and against his remonstrance, pass on his case, and reported that the
order to him be confirmed to the extent of 80,000 muskets, upon condi-
tion that he should execute a bond with sureties for the performance of
the contract as thus modified, and upon his failure to exccute such bond
that the original order should be held null. The bond being prepared
and sent to him by the department he executed it. Held, that such exe-
cution was his voluntary act; and that the original contract for ihe
100,000 muskets was thus changed and modified.

ApPEAL from the Court of Claims; the case being thus:

On the 7th January, 1862, the chief of ordnance, General
Ripley, by direction of the Secretary of War, made in writ-
ing, on behalf of the government, this offer to one Mason,
a manufacturer of arms at Taunton, Massachusetts:

T offer you an order for 50,000 muskets, with appendages, of
the Springfield pattern, on the following terms and conditions,
viz.:” [Here followed a variety of minute specifications as to
the character of the muskets, and the time when they were to
be delivered.]

« It is further directed by the War Department that double
the number of arms aud appendages, viz., 100,000, will be re-
ceived, if manufactured at your establishment in Taunton, and
delivered within the times before specified for the delivery of
the 50,000 arms and appendages. All the other terms and con-
ditions of this order remaining unchanged for the additional
50,000.”

On the 20th January, 1862, Mason, in writing, accepted
the foregoing order, and his acceptance thereof was received
by the chief of ordnance.

Mason immediately proceeded to make changes of ma-
chinery in his machine works, and to do whatever was neces-
sary to insure the full and complete performance of the
agreement, and was able and willing to perform his agree-
ment according to the terms of it. Iis expenditures for
changing his machine works into an armory, as required
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by the agreement, amounted to $75,000, and the profits
which he would have made upon the muskets ordered, if
he had been allowed to perform, would have amounted to
$5.25 per musket.

On the 18th March, 1862, the War Department ordered—

“That Joseph Holt and Robert Dale Owen be a special com-
mission to audit and adjust all contracts, orders, and claims on
the War Department in respect to arms; their decision to be
final and conclusive as respects the department on all questions
touching the validity, exccution, and sums due or to become due
upon such contracts, and upon all other questions arising be-
tween contractors and the government upon such contracts.

“That the commission should proceed forthwith to investigate
all claims and contracts in respect to arms in the department,
or pending settlement and final payment, and adjudicate the
same.”

The order added :

“ All persons interested in such contracts may appear in per-
son, but not by attorney, before said commissioners, and be
heard respecting their claims, at such time and place as the com-
missioners shall appoint. All claims that they may award in
favor of shall be promptly paid. No application will be enter-
tained by the department respecting any claim or contract
which they shall adjudge to be invalid.”

On the 15th of May, 1862, the commission, without the
consent and against the remonstrances of the claimant, de-
cided and reported to the chief of ordnance:

“That the order to Mr. Mason be confirmed, subject to all its
terms, to the extent of 30,000 muskets, upon condition that he
shall, within fifteen days after notice of this decision, execute
bond, with good and sufficient sureties, in the form and with
the stipulations presecribed by law and the regulations, for the
])e}’fOl-nlance of the contract, as thus modified, resulting from
said order and acceptance ; and, upon his failure or refusal to exe-

cute such bond, then the said order shall be declared annulled and of
no effect.’

On the 80th of May, 1862, the chief of ordnance trans-




70 MasoN v. UNITED STATES. [Sup. Ct.

Restatement of the case in the opinion.

mitted a copy of this decision to Mason, and also the con-
tract and bond contemplated by the commission in its de-
cision, with the request that he would execute and file them
within fifteen days after their receipt by him, if he should
“accept the order as confirmed by the commission.” Mason
thereupon executed such written contract, on the 25th day of
June, 1862, whereby he contracted and engaged to furnish
to the defendants ¢“30,000 muskets of the Springfield pat-
tern.” This contract was performed by both the parties,
and no other muskets were ever furnished by Mason to the
government.

Upon these facts the Court of Claims, as a conclusion of
law, decided : .

That the original contract between the parties for the pur-
chase and sale of 100,000 Springfield muskets was changed
and modified by the voluntary act of the parties in the written
contract, 25th of June, 1862, and that the petition of the
claimant should be dismissed.

From that decree Mason took this appeal.

Mr. Thomas Wilson, for the appellant ; Mr. G. H. Williams,
Atlorney-General, and Mr. C. H. Hill, contra.

M. Justice CI;IFFORD delivered the opinion of the court.

Parties having claims against the United States for labor
or service, or for personal property or materials furnished,
which are disputed by the officers authorized to adjust the
accounts, may compromise the claim and may accept a
smaller sum than the contract price; and where the claimant!
voluntarily enters into a compromise and accepts a snxa!ler
sum and executes a discharge in full for the whole clmrln,
he cannot subsequently recover in the Court of Claims for
any part of the claim voluntarily relinquished in the com-
promise.

Mason contracted to manufacture and deliver 50,000 mus-
kets with appendages, of the Springfield pattern. 'F}]e)'
were to be in all respects identical with the standard rifle-
musket made at the National armory, with the regular ap-
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pendages, and were to be so constructed as to interchange
with that pattern and with each other in all their parts, and
they were to be subject to inspeetion in the same manner as
the arms are which are manufactured at the National armory;
and the stipulation was that none should be received except
such as passed inspection and were approved by the regular
inspectors. Deliveries were to be made at the times and in
the quantities therein specified, and payments were to be
made, in such funds as the Treasury Department should
provide, on certificates of inspection and receipt by the in-
spectors, at the rate of $20 for each arm including appeu-
dages, Information was also communicated to the con-
tractor by the War Department that double the number
specified in the contract would be received, if manufactured
at the contractor’s establishment and delivered at the times
specified for the delivery of the first 50,000 arms, upon the
same terms and conditions as those specified in that coutract,

On the 20th of January, 1862, the claimant accepted the
offer to manufacture and deliver the second 50,000 muskets
and appendages, as proposed in that offer, and duly notified
the chief of ordnance of his acceptance of the same in
writing.  Pursuant to that arrangement the claimant pro-
ceeded to make changes in his machine works, and to do
whatever was necessary to enable him to perform his agree-
ment, and the Court of Claims finds that he was able and
willing to perform the same, and that he expended $75,000
in changing his machine works into an armory for that pur-
pose, and that if he had been allowed to fulfil the agree-
ment his profits would have amouuted to $5.25 per musket.

Complaint is made that the officers of the United States
prevented the claimant from performing his contraet, and
1t appears that the Secretary of War, on the 18th of March,
1.862, by an order of that date, appointed a special commis-
slon, cousisting of two members, to audit and adjust all
orders and claims on the War Department in respect to
ordnance arms and ammunition, providing in the same
order that their decisions should be final and conclusive
upon the department on all questions touching the validity
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and execution of the contracts, and the sums due or to be-
come due upon the same, and upon all other questions
arising out of the contracts between the contractors-and the
government, Whether the claimant ever appeared before
the commission does not appear, but it does appear that the
commissioners, on the 15th of May, in the same year, with-
out the consent and against the remounstrance of the claimant,
decided and reported to the chief of ordnance that the con-
tract of the claimant be confirmed, subject to all its terms,
to the extent of 80,000 muskets, upon the condition that he,
the claimant, shall, within fifteen days after notice of the
decision, execute a bond, with good and sufficient sureties,
in the form and with the stipulations prescribed by law and
the regulations in such cases, for the performance of the
contract as thus modified, and that the contract shall be de-
clared null and of no effect in case he fails or refuses to exe-
cute such a bond. Due notice was given of the decision to
the claimant, and the chief of ordnaunce transmitted to him
the draft of the contract and bond contemplated by the de-
cision, with the request that he would execute and file the
same within fifteen days from their receipt i he should accepl
the contract as confirmed by the commission, and the finding of
the Court of Claims shows that he executed the written con-
tract whereby he contracted and engaged to furnish to the
United States 80,000 muskets of the Springfield pattern;
and the Court of Claims also finds that the contract was per
formed by both parties, and that no other muskets were ever
furnished to the United States by the claimant.

Much discussion of the case is certainly unnecessary, as it
is as clear as any proposition of fact well can be, that the
claimant voluntarily accepted the modification of the con-
tract as suggested by the commissioners, and that he exe
cuted the new contract in its place, which he must have
understood was intended to define the obligations of both
parties. His counsel suggest that he accepted the new cot-
tract without relinquishing his claim for damages, arising
from the refusal of the United States to allow him to far
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nish the whole 100,000 muskets, but the court is unable to
adopt that theory, as it is quite clear that he could not have
acted with any such motives consistent with good faith to-
wards the War Department, as he must have known that
the chief of ordnance supposed when he, the claimant, re-
tarned the written contract duly executed, that the whole
matter in difference was adjusted to the satisfaction of all
concerned, Parties are bound to good faith in their deal-
ings with the United States as well as with individuals, and
the court is of the opinion that no party in such a case could
be justified, after accepting such a compromise and execat-
ing such discharge, in claiming damages for a breach of the
prior contract which had been voluntarily modified and suar-
rendered, unless the new contract was accepted under pro-
test or with notice that damages would be claimed for the
refusal of the United States to allow the claimant to fulfil
the contract which was modified in the new arrangement,

It is contended by the appellant that the case is different
in principle from the ease of Uniled States v. Adams,* and the
other casest of a corresponding character decided by this
court, and the court is inclined to the same opinion, as it is
a plain case of voluntary adjustment between the parties,
which all courts hold is final and conclusive. None of
those cases proceed upon the ground that such a commission
possessed any judicial power to bind the parties by their de-
cision, or to give the decision any conclusive effect. Nor
can such a commission compel a claimaut to appear before
them and litigate his claim, but if he does appear and prose-
cute it, or subsequently accepts the terms awarded as a final
settlement of the controversy, without protest, he must be
understood as having precluded himself from further liti-
gation,
~ Attempt is made in argument to show that the adjustment
I this case, so far as the claimant is concerned, was the re-
sult of duress, but the charge is wholly unsupported by evi-

* 7 Wallace, 468.

537; United States v, Child, 12 Wallace, 282; United Statesv. Justice, 14 Id.
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dence of any kind, except that the United States proposed
to annul the old contract if the claimant refused to accept
the modification, which is wholly insufficient to establish
such a charge.

Apart from that, it is also suggested that the claimant at
that time could have no remedy by suit against the United
States, as the transaction preceded the passage of the law
establishing the Court of Claims. But he might have applied
to Congress for relief, as all other claimants were compelled
to do from the organization of the government until the
law was passed allowing such parties to prosecute suits
against the United States.

Duress, if proved, may be a defence to an action, and it
would doubtless be sufficient to relieve a party from the
cffect of compromise which was procured by such means,
but the burden of proof to establish the charge, in every
such case, is upon the party making it, and if he fails to in-
troduce any such evidence to support it, the presumption is
that the charge is without any foundation.* Acceptance
from the government of a smaller sum than the one claimed,
even in a case where the amount relinquished is large, does
not leave the government open to further claim on the ground
of duress, if the acceptance was without intimidation and
with a tull knowledge of all the circumstances; and the case
is not changed because the circumstances attending the trans-
action were such that the claimant was induced from Fhe
want of the money to accept the smaller sum in full, which
is not proved in this case.t e ‘

Examined in any point of view we think the decision of

the Court of Claims is correct.
DECREE AFFIRMED.

The CHIEF JUSTICE, dissenting: )
T am unable to concur in the opinion just read. The.orlg‘f'
nal contract was honestly and fairly made without taint o

* United States v. Hodson, 10 Wallace, 409; Brown v. Pierce, 7 1d. 214;
Baker ». Morton, 12 Id. 157.
+ United States ». Child, 12 Wallace, 232.
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fraud. This is not disputed. Large preparation at great
expense was made by the claimant for the fulfilment of it
on his part. It was violated by the United States without
reasonable cause, as I think, as expressly found by the Court
of Claims, without the consent, and against the remon-
strances of the claimant. A modified contract, so called,
but really a second contract, was then made between the
parties, which was fulfilled on both sides; but there is noth-
ing to show that this contract was freely made, or made at
all by the claimant in place of the first, or that payment of
the sums due under it from the United States was accepted
by him in satisfaction of damages for the breach of the first.
I think that the United States are not absolved in their deal-
ings with citizens from the obligations of honesty by which
individuals are usually controlled, and that the claimant is
eutitled to damages.

[See the case next following.]

SWEENY v. UNITED STATES.

The doctrine of United States v. Clyde (18 Wallace, 85), of Mason v. United
States (supra, p. 67), and of other cases, affirmed, and the doctrine re-
declared and applied, that where a claim is disputed by the govern-
U’_leﬂt, and the claimant accepts a certain sum in settlement thereof and
gives a receipt in full therefor, it is a bar to a subsequent action in the
Court of Claims for any residue asserted to be due.

ArpEaL from the Court of Claims; the case being thus:

.Orle Sweeny, owner of a steamer, chartered her at Louis-
ville, March 3d, 1863, to the United States (the assistant
uartermaster of the military department where she was,
ilghu"mg the charter-party in behalf of the government), at °
o175 per day; no term of service being specified. On the
10th the per diem was increased, in writing, to $200, and was
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so paid till the 20tk March. In that month she was ordered
and went into another military department; and came under
the control of an assistant quartermaster at St. Louis, Cap-
tain Parsons, under whose control she remained till the 17th
of September, when she was discharged.

It was not conceded by Captain Parsons that the steamer
was retained in the service under the charter-party. On the
contrary, her account was stated by him on the 15th of Sep-
tember, 1863 (running from the 21st of March to the 31st of
July, 1863), at $140 a day. This account was paid by him,
and receipted for by the owner of the boat on the 22d of
October following. Subsequent accounts for subsequent
services were also stated and paid by Captain Parsons, and
receipted for by the owners of the boat, none of which ac-
counts or receipts referred in terms to any charter-party.
The owuner remonstrated at the rate allowed, and, on the
19th of December, 1863, a settlement was made with him by
Captain Parsons, by allowing to him, from the 21st of March
to the 31st of Aungust, $5 per day, which amount was re-
ceived and receipted for by the claimant, “as i full of the
above account,” being the account for the steamer’s services.

But no release under seal was executed by the claimant,
nor was any other consideration given by the government
than that expressed of $5 per day for the term named.

Sweeny now filed a petition in the Court of Claims, ask-
ing for compensation at the charter rate of $200 per day for
the one handred and eighty-one days, between the 20th of
March and the 17th of September.

The Court of Claims dismissed the petition on the ground
that the demand of the claimant was a doubtful and dis-
puted claim, which might be the subject of a valid parol
compromise, and that the payment of the $5 a day for .the
term named, constituted a valid and binding compromise,
which barred the claimant’s action. From this action of the
Court of Claims the owner of the vessel appealed.

Mr. James Hughes, for the appellant; Mr. C. H. Hill, As-
sistant Attorney-Greneral, contra.
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Mr. Justice CLIFFORD delivered the opinion of the court.

Claims against the United States which are disputed by
the officers authorized to adjust such accounts may be com-
promised, and if the claimant voluntarily enters into such a
compromise and accepts a smaller sum than the claim and
executes a discharge in full for the whole claim he is bound
by the adjustment and cannot sue for what he voluntarily
relinquished.

Sweeny was the owner of the steamer Ben. Franklin, and
on the 3d of March, 1863, he chartered the steamer to the
United States for $170 per day, the charter-party being
signed by the owner of the steamer and an assistant quar-
termaster, without any stipulation as to the term of service.
He complained of the rate allowed and subsequently ap-
plied for an increase, and the quartermaster at St. Louis
directed that the steamer should be allowed $200 per day,
by an indorsement on the application. She continued under
the first contract and was borne upon the returns of the
assistant quartermaster for the mouths of March and April
following, but the claimant was only paid at that rate up to
the 20th of March, and the steamer was not borne upon the
returns of the assistant quartermaster after April of that
year. He ordered her to proceed to Milliken’s Bend, in the
MIssissippi River, and in so doing she passed within the
limits of another military department, and came under the
eon‘troi of another assistant quartermaster, where she re-
Matned until the 17th of September following, when she
was discharged.

It was denied by the assistant quartermaster that the
steamer was retained in service under the original charter-
Party, and he stated the account for her services from the
2st of March to the 81st of July, at $140 per day, which
Was regularly paid by the assistant quartermaster, and was
duly receipted for by the claimant, and it appears that none
of those accounts or receipts make any reference to the
charter~party.

Uomplaint was made by the owner of the steamer that
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the compensation allowed was insuflicient, and the assistant
quartermaster, on the 19th of December of that year, made
a settlement with the claimant and increased the allowance
to $145 per day, and the finding of the Court of Claims
shows that the account made out in that way was received
and receipted by the claimant “as in full of the above ac-
count,” being the account made out in that way for the ser-
vices of the steamer.

Enough appears to satisfy the court that the charter-party
was superseded, and that the claim was in fact for a quantum
meruit, and as such that it was the proper subject of compro-
mise within the principle adopted and applied in the case of
Mason v. United States, decided at the present term.* Prior
to the adjustment the sum allowed was $140 per day, but
that allowance was not satisfactory to the claimant, and the
assistant quartermaster, as matter of compromise, agreed to
add $5 per day in addition to that allowance, and the claim-
ant having accepted the offer, received the money, and exe-
cuted a discharge in full of the claim, ecannot prosecute a
suit in the Court of Claims for what he voluntarily relin-
quished in the compromise.

Parties may adjust their own disputes, and when they do
so voluntarily and understandingly, no appeal lies to the
courts to review their mutual decision.

DECREE AFFIRMED.

Harwoop v. RAILRoAD COMPANY.

1. Where a bill is filed by a third party to set aside as fraudulent completed
judicial proceedings, regular on their face, the plaintiff in those proceed-
ings should be brought in as a party. - ;

2. Where such a bill is filed five years after the judicial proceedings which
it is sought to set aside have been completed, the cause of so con-

PN

* Sec supra, the preceding case.
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siderable a delay should be specifically set out. And if ignorance of the
frauds is relied on to excuse the delay it should be shown specifically
when knowledge of the fraud was first obtained. ]

ArpeaL from the District Court for the Distriet of Indiana.

Harwood, March, and several other persons, representing
that they were stockholders in the Cincinnati and Chicago
Railroad, “a corporation now disorganized and unable to
sue,” filed, on the 25th of December, 1865, a bill in the court
below against the Air-Line Railroad Company, one Brandt,
and several additional persons, to vacate a decree rendered
in the same court in the early part of the year 1860, in a
suit by (reorge Carlisle as trustee of a second mortgage on
the road for the benefit of a certain second issue of bonds,
against the said Cincinnati and Chicago Railroad Company.
The suit of Carlisie had been for the foreclosure of the said
mortgage upon’ the road, given to secure the second mort-
gage bonds; and, in form at least, had been regular. The
bill in the present case alleged fraud and collusion in that
suit between Carlisle and his confederates and certain other
persons, who were lessees of the road and in its possession,
and who had agreed to pay the interest on its mortgages.
It alleged that by the concurrence of these several parties
the road had been allowed to lose eredit, and that the pay-
ment of interest on its second mortgage bonds was wilfully
neglected in order that the property might be sold; that
this arrangement had been carried out, and that the road
had been sold and purchased in by the conspirators for
about $25,000, when it was really worth about $2,000,000
%%bove a first mortgage of the same sum to which it was sub-
Ject; and that the stockholders in the original road were
njured l'iy this collusive and fraudulent sale.
lelll’;hseallém 'polizltyebd that thfa said alleged c(_)llusive and frz}ud u-
StOekholdnen-a 't e set as1deZ the-(:(?mp]al.nants.and their co-
S rs remitted to their original rights in the former

ation, and permitted to redeem the road from the first

mortgage, still upon it.

Carlisle was not made a party defendant to this bill.
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By way of showing why their bill was not earlier brought,
the complainants alleged that they knew the road was leased
out of the power of the company, as they supposed, until
1862, and that they knew that it had been sold as above set
forth, except that they were entirely ignorant of the fraudu-
lent acts, arrangements, and combinations by which the sale
was brought about and executed; that they trusted in their
officers and supposed that all was fairly doue; that on the
sale the corporation ceased practically to exist, and that the
officers industriously concealed from the stockholders the
frauds perpetrated, and that these last had no organ to act
in the premises; that in 1865 they learned from divers
sources (the war having previously directed attention from
the matter), that frauds had been perpetrated, but that they
did not learn particulars; that the stockholders were scat-
tered in several States, and had to be consulted and measures
taken to raise men and money to investigate the transac-
tions; that this was done as expeditiously as disorganized
and scattered stockholders could do it, and agents be em-
ployed to investigate facts and counsel be consulted.

The defendants demurred. The demurrer was sustained
by the court below, and on appeal here the question now
was upon the correctness of its said judgment.

Mr. T. A. Hendricks, for the appellant; Messrs. MeDonald,
Roache, and Walker, contra.

Mr. Justice HUNT delivered the opinion of the court.

We are of opinion that the judgment must be aflirmed,
for two reasons:

1. Mr. Carlisle, the plaintiff in the suit in which the de-
cree is sought to be vacated, is not a party to this proceed-
ing. In the former suit all the forms of law, at least, were
complied with, The parties having interests which it was
sought to foreclose were made parties, a decree was taken
in the ordinary form that they be foreclosed and that the
property be sold. A sale was had under which the present
defendants claim title.- This was done upon the prayer of
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Mr. Carlisle, by his authority, and upon his procurement.
Third parties now come into court and ask that all these
proceedings, completed according to the forms of law, and
sanctioned by the decree ot the court, taken at the request
of Mr. Carlisle and for which he is respounsible, be vacated
and declared fraudulent and void. This is sought to be
done without his knowledge, and no opportunity is given to
him to sustain his decree or to rebut the alleged fraud, and
10 reason or excuse is given why he is not made a party.
This is against authority and principle. No case is cited to
justify it, and it is believed that none can be found. The
judgments of courts of record would be scarcely worth ob-
taining if they could be thus lightly thrown aside. The ab-
sence of the plaintiff in the original suit is a fatal defect.*

2. We ave of the opinion also that there has beeun too
great delay in initiating this suit, and that no suflicient ex-
cuse is given for it. The sale was made five years before
the commencement of this suit, and it is fairly to be inferred
.from the bill that the plaintifis were aware of the proceed-
lngs as they progressed. Their knowledge of the mortgage
§ale i3 expressly admitted. The allegation of ignorance is,
In general terms, of the fraudulent acts and arrangements.
T.hey do not allege when they acquired the knowledge, nor
give a satisfactory reason why it was not sooner obtained.
For aught that appears they have slept upon their knowledge
fOl“. several years. Without reference to any statute of limi-
tau.ons, the courts have adopted the principle that the delay
_“"hlcl.l will defeat a recovery must depend upon the particu-
lap Circumstances of each case. This case does not show a
sufficient degree of diligence to justify the overthrow of a
decree of foreclosure, under which new rights and interests

must necessaril i
1ly have arisen.
y 5 i JUDGMENT AFFIRMED.

po?n?(ivwers v-.Tallmadge, 16 Howard’s Practice Reports, 325, in which the
5 I\lillets ;eclded; Reigal v. Wood, 1 Johnson’s Chancery, 402; Wright
‘ C‘omst(; kNew lfork, 1 "I‘hompson v. Graham, 1 Paige, 384; Apthorpe

: Dléf (‘d, Hopkins, 143, in which it was assumed.
14* Wallen orf ». House, 9 Howard’s Practice Reports, 248; The Key City,
ace, 653.
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Statement of the case.

AVERILL ». SMITH.

Trespass will not lie against a collector of internal revenue for improperly
seizing and earrying away goods as forfeited, where, on information after-
wards filed the marshal has returned that ke has seized and attached
them, and where after a trial absolving them a certificate of probable
cause has been granted under the eighty-ninth section of the act of Feb-
ruary 24th, 1807, and where the owner of the goods has never made any
claim of the coliector for them except by bringing the action of trespass.

The claimant of the goods after a trial where probable cause has been cer-
tified, ought to move the court for the necessary orders to cause the
property to be returned to the rightful owners, if the court have itself
omitted to make such an order. It is not the duty of either the marshal
or collector to do so.

Error to the Circuit Court for the Northern District of
New York.

AN act of Congress of February 24th, 1807,* enacts:

“That when any prosecution shall be commenced on account
of the seizurc of any ship or vessel, goods, wares, or merchan-
«dise, made by any collector or other officer, under any act of
Congress, authorizing such seizure, and judgment shall be given
for the claimant or claimants, if it shall appear to the court be-
fore whom such prosecution shall be tried, that there was &
reasonable cause of seizure, the said court shall cause a proper
.certificate or entry to be made thereof; and in such case the
claimant or claimants shall not be entitled to costs, nor shall the
person who made the seizure, or the prosecutor, be liable to
action, suit, or judgment on account of such seizure and prosecu-
tion; provided, that the ship or vessel, goods, wares, or merchandise,
be, after judgment, forthwith returned to such claz’mant or claimants,
his, her, or their agent or agents.”

The 89th section of the Customs Act of March, 1799,f
contains a provision substantially the same. .

These statutory provisions being in force, one Smith
brought trespass against Averill, a collector of internal revenue,
for taking and carrying away certain barrels of whisky.

The defendant pleaded not guilty, and gave notice, under
the practice of the second circuit, of his defences.

* 2 Stat. at Large, 422, + 1 1d. 696.
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The case was tried, and a special verdict found as follows:

“That the defendant, being a collector of internal revenue,
on the 4th of February, 1868, seized as forfeited to the United
States, and carried away, and deposited in a storehouse at Corn-
ing, the whisky mentioned; the same then being in the posses-
sion of and owned by the plaintiff; that an information was
filed against the same in the District Court of the United States
for the said district; that on the 15th of May, 1868, a deputy
of the marshal of the district presented to the defendant a pro-
cess of the said District Court, commanding him, the said mar-
shal, to scize the said property; that the marshal made return
that on the 4th of May, 1868, ke did seize and attach the said
property, and had duly cited all persons to appear and assert
their claims thereto; that he did not at any time notify to the
person having possession of, and in whose warehouse the said
whisky was stored by the said defendant, that he, the said
marshal, had taken possession thereof; that a claim and answer
to the said property was put in by Smith, the plaintiff, as owner
thereof; that a trial was had and a judgment entered that the
property did not become forfeited, but that the same belonged
t.o sald Smith, the plaintiff; that afterwards, the said court ad-
Judged and certified that there was probable cause for the said
seizure; that the plaintiff had never made claim of the defend-
fm?l for the said property except by bringing the said action;
neither had said property, or any part thereof, ever been re-
turned to the plaintiff, nor had any offer been made to return

the same, but that the same still remained in such storehouse at
Corning aforesaid.”

On this verdiet jndgment was entered for the plaintiff, and

t(; review that judgment the defendant prosecuted this writ
oI error,

. Mr G. H. Williams, Attorney- General, and Mr. C. H. Hill,
SSistant Atlorney- General, for the plainliff in error:

Upon the facts shown by the special verdict, an action of

ire 5 : . ;
spass will not lie against the defendant.

f_[\l

[ ! LN, :

1€ second resolution in the Siz Carpenters’ Case,* was
o LR

* 8 Reports, 146; 8. C., 1 Smith’s Leading Cases, 216,




=

|

84 AVERILL ». SMITH. [Sup. Ct.

Argument for the collector.

“that not doing cannot make the party who has the author-
ity or license by the law a trespasser ab initio, because not
doing is no trespass; and, therefore, if the lessor distrains
for his rent, and thereupon the lessee tenders him the rent
1n arrear, &e., and requires his beasts again, and he will not
deliver them, this not doing cannot make him a trespasser
ab initio.” This principle has been universally recognized.
In West v. Nibbs,* it was held “that a landlord who has ac-
cepted the rent in arrear, and the expenses of the distress,
after the impounding, caunot be treated as a trespasser
merely because he retains possession of the goods distrained,
although his refusal to deliver them up to the tenant may
amount to a conversion so as to render him liable in trover.”
And Gardner v. Campbell,¥ Smith v. Egginton,f Walerbury v.
Lockwood,§ Jacobsohn v. Blake,))| and other authorities col-
lected and to be seen in the last edition of Smith’s Leading
Cases,q affirm this rule. The certificate of probable cause
showed that the original seizure of the goods was lawful,
and threw the onus probandi npon the claimants,

There was an omission, too, in the judgment of the Dis-
trict Court to make any order in respect of the return of
the goods. The goods were not in the possession of the col-
lector. The marshal had taken them out of his possession
by order of a writ directed to him; and, of course, thence-
forth they were in possession of the court. The collector
had nothing more to do with them. He could not return
them to the plaintift. The goods being in possession of the
court, the plaintiff' should himself have come into court and
asked to have them back, when he would have received them
as of course.

But whatever. effect this absence of an order in respect to
the return of the goods may have had upon the rights of the
parties on the judgment in the District Court, it was neces-
sary for the owner to have taken active measures 1n some

* 4 Common Bench, 172. + 15 Johnson, 401.
1 7 Adolphus & Ellis, 167. 2 4 Day, 257.

[| 6 Manning & Granger, 918, 924.

1 Seventh edition, vol. 1st, note to The Six Carpenters’ Case.




Dec. 1872.] AVERILL v. SMITH. 85 '

Argument for the distiller.

form to recover his property, and to have encountered a re-
fusal; and, without deciding whether he has a remedy.in
trover or veplevin, it is clear on the authorities that the
present action will not lie.

Mr. M. W. Cooke, contra:

The case shows a trespass. The defendant, without process,
seized, took, and carried away plaintift’s property. The
cases cited on the other side, save one, were for acts of offi-
cers proceeding upon execution or process of the court. In
Gardner v. Campbell, the defendant took the plaintiff’s goods
under and by virtue of an execution, and it was decided,
simply, that replevin would not lie. This case has no bear-
ing except to show that plaintiff herein could not have
replevied the goods if the position of plaintiff in error is
correct,

In Smith v. Egginton, and Walerbury v. Lockwood, the de-
fendant, an officer, was acting under process of the court
directing the seizure of the goods of defendant named in
the process. The court scized them. The case of Jacobsohn
V. Blake, so far as it has any bearing, is against the position
claimed. The officer there did not seize the goods, and it

was upon this ground that the judges decided the case.
Tindal, C. J., says:

“In order to maintain such an action (trespass) there must
have been an actual seizure of plaintift’s goods.”

_The goods were simply examined and returned. In the
Suit at bar they were seized, carried away, and never re-
turned,

The property, when the collector seized it, was put into a
Warchouse not owned by himself. The marshal attached
the broperty, and gave the proper notices; but he did not
femove the property from the warehouse where it was de-
Posited by the collector’s order; and, so far as appears from
the special verdict, he did not in any way interfere with the

Possession of it by the warehouseman, as the bailee of the
collector,
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Assume, however, for the purposes of the argument, that
the return of the marshal is conclusive, and that either by
the indorsement and delivery to him of the warehouse re-
ceipt for the property, or otherwise, he had properly exe-
cuted his process, and afterwards held the property under
legal arrest until it was discharged by the judgment of the
District Court.

The question then to be determined is, whether the cer-
tificate of veasonable cause, granted by the District Court,
is a good defence.to this action; as the property seized was
never returiied or offered to be returned to the owner.

In a case like that complained of here, probable and reas-
onable cause is confessedly no defence, except where some
statute creates and defines the exemption from damages.”

In this case the exemption is claimed under the first sec-
tion of the act of the 24th of February, 1807, and the eighty-
ninth section of the Customs Act of 1799, Now the case
of Hoit v. Hook,t decided in the Supreme Judicial Court
of Massachusetts, by Chief Justice Parker, and Justices
Thatcher, Putnam, and Wild, in 1817, seems in point.

The property iu that case (certain cattle) had been seized
and libelled and then sold, pendente lite, under the order of
the District Court of the United States. After it had been
sold the cause was tried, and Ioit, the plaintiff, as the then
claimant, had a verdict. The district judge thereupon de-
creed that the property was not liable to forfeiture; that
there was reasonable cause for the seizure; that $384.43 for
the expenses which had been incurred for the custody and
sustenance of the ecattle should be deducted from the pro-
ceeds of sale; and that the residue, $151.57, should be paid
to the claimant.,

A verdict having been taken for the plaintiff' in the S-tate
court, subject to the opinion of that court, upon the facts
stated, the question whether the certificate and decree of the
District Court were a defence was argued, and the court de-
cided that the certificate of reasonable cause could operate

* The Apollon, 9 Wheaton, 362, 378. + 14 Massachusetts, 210.
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as a bar to an action only when the property was restored,
according to the proviso in the statutes above referred to,
and ordered judgment for the plaintiff on the verdict.

This case was decided by judges of the highest character
for learning and ability.

In the case before us all will agree that it was not the
duty of the marshal to make return of the property to the
claimant ; and that the District Court could only require
him to release the property from the arrest. But if it were
the duty of the marshal to make the return, and the court
had power to require him to perform such duty, it would
nevertheless be very doubtful whether the marshal’s neglect
of duty would not prevent the statute from operating as a
protection to the defendant. The return of the property
forthwith after judgment is a condition precedent to the ex-
emption from liability declared by the statute; and it is
clear that it was the intention of Congress that a failure to
make such return should fix the liability of the seizing offi-
cer, If the marshal neglected his duaty to the injury of the
seizing officer, the latter must seek his remedy against the
marshal ; and if any application to the District Court was
liecessary to secure such return, it was the defendant’s duty,
a.nd not that of the plaintiff, to take care that such applica-
tion was made, in order to secure the protection of the
statute,

Btlt the marshal had no such duty imposed upon him in
this case.  The defendant of course was liable to the ware-
houseman for storage, for which the latter could probably
retain the possession of the property—at least as against the -
defendant—and perhaps as against the plaintiff, and against
ﬂ‘le marshal after the order or judgment of the District
Court that the property should be discharged, and that there
was reasonable cause for the seizure.

It is enough to require a citizen, when his goods have
i{een seized and not forfeited, to come into court and estab-
lish his title by judgment of the court; and when this has
'ee“ done, and the party who has committed the admitted
and gross wrong is protected by what is called a ¢ certificate
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of probable ¢ause,” it is little enough to require him to
return the goods, or procure their return, and especially
where they remain under his own personal coutrol, as it
2an hardly be doubted that they did in this case.

The judgment upon the verdict in favor of the plaintiff
was right, and the judgment should be affirmed.

Mr. Justice CLIFFORD delivered the opinion of the court.

Judgments rendered in the Circuit Court, in any civil
action against a collector or other officer of the revenue, for
any act done by him in the performance of his official duty,
or for the recovery of any money exacted by or paid to him,
which shall have been paid into the treasury, may, at the
instance of either party, be re-examined and reversed or
aflirmed in this court upon writ of error, without regard to
the sum or value in controversy in such action.*

Certain personal property belonging to the plaintiff, con-
sisting of four hundred and three gallons of whisky and the
barrels in which it was contained were seized by the de-
fendant, as the collector of internal revenue for the 27th dis-
trict of the State, and it appears that such proceedings were
had that the district attorney for the district filed an infor-
mation against the same, in behalf of the United States,
founded upon that seizure, in which he alleged that the
property was subject to certain duties and taxes which had
been duly imposed upon the same, and that the property
was found by the defendant, as such collector, in the pos-
session and custody, and within the control of the plaintiff,
for the purpose of being sold by him in fraud of the interna!
revenue laws, and with the design to avoid the payment of
the duties and taxes so imposed. Process in due form was
issued and the marshal made return upon the same that he

" had seized and attached the property, and cited all persons

to appear and assert their claims, as the process commanded.
Subsequently the plaintiff appeared and made claim that he

* 15 Stat. at Large, 44.
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was the true bond fide owner of the property, and filed a
claim and answer denying all the material allegations of the
information, to which the district attorney replied tendering
an issue, upon which the parties went to trial and the jury
found that the property did not become forfeited as alleged
by the district attorney. Pursuant to the verdict the court
rendered judgment in favor of the claimant, and that the
property be discharged, and the court also adjudged and
certified that there was probable cause for the seizure of the
property. Judgment was rendered for the claimant in the
District Court on the 21st of August, 1868, and the plaintift,
on the 25th of January of the next year, commenced the
present suit, which is an action of trespass, against the de-
fendant, in the State court, wherein the plaintiff alleged that
the defendant, on the 4th of February, 1868, being the day
the defendant seized the property described in the informa-
tion, with force and arms, at the place therein named,
seized, took, and carried away the described chattels, of the
value therein alleged, and that he converted the same to his
own use, and still unlawfully detains the same from the
plaintit. Due application was made by the defendant for
th<.e removal of the cause from the State court into the Cir-
cuit Court, and it was accordingly removed as prayed by
?he defendant, and he appeared and pleaded the general
ey that he is not guilty in manner and form as the plain-
tiff has alleged in his complaint. Issue having been joined
tl{e Cause came to trial, and the jury, under the instructions
of the court, retarned a verdict for the plaintifl’ in the sum
of $1f)14.46, “subject to the opinion of the court upon the
questions of law arising upon the proof of a certificate of
probable cause, and upon the fact of the non-return of the
Property.”  Considerable delay ensued, but the case was
f}nally turned into a special verdict, and the court rendered
J.“df%‘ment in favor of the plaintiff for the sum found by the
Jury. . Whereupon the defendant sued out the present writ
oferror and removed the cause into this court.

Trespass certainly will not lie in such a case for the act of
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seizure, unless it appears that the act was tortious or unau-
thorized, neither of which is proved or ean properly be pre-
sumed in the present case, as the act of seizure was made
by the party as the collector of the revenue and in a case
where it was his duty to make it if he really believed, what
he alleged, that the property was forfeited to the United
States. Attempt to sell such property to avoid the payment
of the internal revenue duties imposed thereon is a legal
cause of forfeiture, and if the defendant, as such collector,
had good cause to believe and did believe that the property
described in the information was forfeited to the United
States by any such attempt of the owner, it was his duty to
make the seizure, and inasmuch as the District Court, having
jurisdiction of the subject-matter, have adjudged and certified
that there was probable cause for the seizure, the court is
of the opinion that trespass will not lie for that act.* Noth-
ing of the kind is pretended, even by the plaintiff, but he
insists that the decree discharging the property from the
attachment made by the marshal, under the process issued
by the District Court in pursuance of the prayer contained
in the information, made it the duty of the defendant to re-
turn the property to him as the lawful claimant, and that
inasmuch as the defendant neglected to return the property,
he became a trespasser ab initio ; but the court, in view of
the circumstances, is not able to concur in that proposition,
for several reasons: (1) Because it is settled law, and always
has been, since the decision in the case of Vaux v. Newmai,|
that a mere nonfeasance does not amount to such an {Ib}J:“‘e
of authority as will render the party a trespasser a0 z'mtw:
(2.) Because the District Court, which bad jurisdiction of
the subject-matter, adjudged and certified that there was
probable cause for the seizure of the property. (8.) Because
the property was taken out of the possession of the defendant
by virtue of the judicial process issued by the District Court,
pursuant to the prayer contained in the information, and re-
mained, throughout the litigation, in the custody of the mat-

* United States v. Distilled Spirits, 5 Blatchford, 410. + 8 Coke, 146-




Dec. 1872.] AVERILL v. SMITH. |

Opinion of the court.

shal as the officer of the court which issued the process. (4.)

Because the property under such circumstances, though in.

the custody of the marshal for safekeeping, is, in contem-
plation of law, in the possession of the court for adjudication,
(5.) Because the plaintiff did not obtain any order from the
District Court for a return of the property nor make any
demand for the same either of the marshal or of the de-
fendant.

1. Extended argument to show that a mere omission of
duty, or neglect to do what another has a right to exact, or
any other mere nonfeasance, will not amount to such an
abuse of authority as will render the party a trespasser ab
initio, is quite unnecessary, as the proposition is not contro-
verted, nor can it be, as it is supported by the highest judicial
authority. It was resolved in the leading case that not doing
a thing cannot make a party a trespasser ab initio, because
not doing is no trespass, and, therefore, if the lessor distrains
for his rent and thereupon the lessee tenders him the rent
and arrears, and requires his beasts again, and the lessor
will not deliver them, this not doing cannot make him a tres-
Passer, and that rule was affirmed in the case-of West v,
Nibbs,* by the whole court. When an act is legally done,
said Spencer, C. J., it cannot be made illegal ab initio, unless
by some positive act incompatible with the exercise of the
legal right to do the first act.t

2. Proof of probable cause, if shown by the certificate of
the District Court which rendered the decree discharging
the property, is a good defence to an action of trespass
b""“gl}t by the claimant against the collector who made the
executive seizure, provided it appears that judicial proceed-
g were instituted and that the charge against the property
Was prosecuted to a final judicial determination. Where the

re A : ;
spoudent prevails in such an information, the court, says
r‘\‘——_

T 4‘Manning, Granger, and Scott, 185.
&E:;itjs V. ‘Lrounsbur_y, 20 Johnson, 429; Jacobsohn v. Blake, 6 Manning
Barnew:;rgéo; Doolittle v. Blakesley, 4 Day, 265; Shorland ». Govett, 5
Clark, 4 resswell, 488; Gage v. Reed, 15 Johnson, 403; Waterbury v.

Day, 198; Ferrin v. Symonds, 11 New Hampshire, 363.
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Mr. Parsons,* give to the prosecuting or seizing officers a
certificate of probable cause, if in their judgment he had
such cause for the seizure, and that, he says, protects the
officer who made the seizure from prosecution for making
the same; and he adds, that the final decree of the court in
a case of forfeiture regularly before the court is conclusive.
In cases of acquittal in revenue instance causes, says Mr.
Dunlap,t the decree is for the restitution of the property in
the custody of the court, and a warrant of delivery is im-
mediately issued, but where there is reasonable cause of
seizure the judge certifies that fact or causes an entry there-
of to be made, which protects the seizing officer from any
prosecution for the seizure. Probable cause, he says}
means less than evidence which would justify a condemna-
tion; and the same author says, if the court before whom
the cause is tried shall cause a certificate or entry to be
made that there appeared to be a reasonable cause of seizure,
the seizing officer shall be protected from all costs, snits,
and actions on account of the seizure and prosecution. Dif-
ferences of opinion existed for a time as to the legal mean-
ing of the term probable cause, but it is settled that it im-
ports ecircumstances which warrant suspicion, and that a
doubt respecting the true construction of the law is as rea-
sonable a cause of seizure as a doubt respecting the fact.§
Property seized under the internal revenue laws, when
the same is attached by the marshal under judicial pr’oceSS,
remains in his possession and is not in general delivered
over to the collector, and in respect to all such property the
rale is well established that it is in the custody of the law
or of the court, and that it is held by the marshal as the
officer of the court. ]
Goods of a maritime character seized under the prineipal
collection act were at one time required to be put into t},]é
custody of the collector, and it is undoubtedly tr.ue that 1..11
respect to such goods the collector is responsible for the Saff’

* On Shipping, 491. + Practice, 298. R
3 Locke v. United States, 7 Cranch, 848 ; United States v. Riddle,
818 ; The George, 1 Mason, 27.

§ Ib. 808.
5 Ib.
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custody of the same to the same extent as thre marshal is for

such as remain in his possession aud keeping, and the rule.

applied to each alike is that the keeper is responsible for
any loss or injury which the goods sustain by his neglect or
want of due care.*

Owners of property seized cannot maintain an action for
the property pending the proceeding in rem to enforce the
forfeiture, as it eannot be determined before the final decree,
whether the taking be rightful or tortious. Consequently
the pendency of the suit in rem would be a good plea in
abatement, as was decided by this court more than half a
century ago.t Two other propositions were decided in that
case which are of controlling importance in the present in-
vestigation : (1.) That the certificate that there was reason-
able cause of seizure would be a good bar to an action com-
menced after the decree of condemnation. (2.) That the
decree of acquittal, if accompanied by a denial of such a
certificate, establishes the fact conclusively that the seizure
was tortious and that the owner of the property is entitled
to his damages for the injury.}

: Where the seizure is made in a case of capture jure belli it
18 conceded that these principles apply without qualification,
but it is jusisted that probable cause never furnishes a de-
fe{lee to an action for damages in the case of a municipal
Selzure, except in cases where some act of Congress author-
1zes the courts to give it that force and effect, and it must
be admitted that such is the law as expounded by this court.§
Coucede that, but it should be observed that this court in
the very case in which that rule is established, refer to the
89th section of the principal collection act, and to the sub-

* 1 Stat. at Large, 678, 2 69; Burke v. Trevitt, 1 Mason, 100; Jennings
o Carson, 4 Cranch, 21.

T (?elston v. Hoyt, 8 Wheaton, 246.
G.i..b.hawthk v. Maley, 1 Washington Circuit Court, 249; United States v.
H‘(?r;: ;zlllson, 360; The Friendship, 1 1d. 112; United States ». Onc Sorrel
De{a}lz Vf‘,rmont, 6566; La Manche, 25 Law Reporter, 585 ; Wilkins .
1 AFH []_,,5 Term, i Smihe Ship Recorder, 2 Blatehford, 120; The Malaga,

_m- Law Journal, 105; La Jeune Eugenie, 2 Mason, 436.

¢ The Apollon, 9 Wheaton, 378; 1 Conklin’s Admiralty (2d ed.), 459.
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sequent “act respecting seizures,” as containing express
provisions upon the subject, and the court decides that they
show the clear opinion of Congress that the claimant in such
a case shall not be entitled to costs, nor shall the person who
made the seizure or the prosecution be liable to an action,
suit, or judgment on account of such seizure, or prosecation.*
Appended to the section enacting such an exemption as ex-
hibited in the first two acts is the following, to wit: “Pro-
vided that the ship or vessel, goods, wares, or merchandise
be, after judgment, forthwith returned to such claimant or
claimants, his, her, or their agent or agents.” Taken liter-
ally, it is quite clear that the language in those provisos, re-
spectively, would require what the defendant in a case like
the present could not perform, as he could not compel the
court to make an order for the return of the property, nor
could he compel the marshal to do what it is insisted the
language of the provisos require the defendant to do, but
the proviso in the act last referred to is of a very difterent
character, and reads as follows: ¢ Provided such property
or articles as may be held in custody by the defendant, if any,
be, after judgment, forthwith returned to the claimant or
claimants, his, her, or their agent or agents.” Beyond all
doubt the construction which this court put upon the pro-
visos in the first two acts in the case referred to, was Tille
same as the language employed by Congress in the th.u'd
act imports, and it is believed that such is the construction
which has always been given to those two provisos ever
since they were enacted.

Imported goods when seized and subsequently attached
by the marshal are sometimes deposited with the collector
for safe custody, and in respect to such the rule would be &
reasonable one which should require him to surrender th'e
same to the owner as soon as the goods are acquitted, l{“t 1t
would be monstrous to deny the collector the benetit to
which he would otherwise be entitled from the certificate of

% The Apollon, 9 Wheaton, 878; 1 Stat. at Large, 696; 2 Id. 422; 8 Id.
199.
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probable cause, for the reason that he did not return the
property which was taken out of® his possession by judicial
process, and which the law requires the marshal to keep in
his custody as the ofticer of the court having jurisdiction of
the controversy. _

Process in rem is founded on a right in the thing, and the
object of the process is to obtain the thing itself or a satis-
fuction out of it, and the executive seizure is required to
bring the property within the reach of judicial process and
as affording some protection to the owners against the cause-
less interference of irresponsible persons with their prop-
erty, but it is merely a preliminary requirement, as the judi-
cial arrest must follow, and the law makes it the duty of the
marshal to keep the property seized in such safe and.secure
manner as to protect it from injury while it is in his custody,
80 that if it be condemned or be restored to the owner its
value to the parties may be unimpaired.* Perishable prop-
erty may be sold and the proceeds paid into the registry of
the court, in which event the proceeds represent the prop-
erty seized, but it must be obvious that the defendant in
Fhat state of the case could uot return the proceeds, as money
1 the vegistry of the court can only be drawn out of the
liegistry pursnant to the order of the court, signed by the
Jil'dge and entered and certified of record by the clerk.t
Viewed in auny light the better opinion is that it is the duty
of the claimant to move the court for the necessary orders
tQ cause the property or its profeeds to be returned to the
rightful owner.

Be.fereme is made to the case of Hovit v. Hook,{ as pre-
scribing a different rule. Suffice it to say in respect to that
¢ase that it is one of an exceptional character, and one which
8 Bot very satisfactorily explained, but if it is understood as
supporting the views of the plaintift the court here cannot
dccept the conclusion as applied to the present case.

Ohi.r aSc?ﬂieiexlt Proof was exhibited, of the most satisfactory
er, showing that the property was attached by the

=~ =

* Benedict’s Admiralty, 262; Pelham v. Rose, 9 Wallace, 103.
T 8 Stat, at Large, 395. 1 14 Massachusetts, 210.
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\ marshal, and was by him taken out of the possession of the
‘ defendant, and that the defendant never afterwards obtained
' its possession, which is all that need be said on that subject,
| as it is quite clear that the defendant could not return prop-
‘[ erty which was in the possession of an officer of the court.

|’ 4. Enough has already been remarked to show that the
I

i

property was in the possession of the court for adjudication,
and that it was the appropriate duty of the claimant to move
f the court that it be restored to the righttul owner.

5. Argument to support the fifth proposition is quite un-
necessary, as the special verdict finds that the plaintiff never
’ made claim of the defendant for the property except by
‘ bringing the action, which of itself is sufficient to show that
the judgment should be reversed.

JUDGMENT REVERSED, and the cause remanded with direc-

i . o
i} tions to issne A NEW VENIRE.

Batney v. RaiLroap CoMPANY.

H A railroad company with stockholders and bondholders, being much embar-
f rassed, put before the latter a plan, by which they should surrender &
i part of their bonds and receive preferred stock therefor: the same 10
I “be 7 per cent. stock and not cumulative, but to share with the
common stock any surplus which may be earned over and above !
per cent. upon both in any one year.” The bondholders having acce]ﬂf’d
the plan, a committee was appointed to ¢ carry out the intention” of it.
The committee reported an indenture in form to be signed by the _b(.)nd'
\ holders and the company. The indenture contained this provision:
¢ And said corporation covenants and agrees that said preferred stock shall 1.03
| entitled to a dividend of 7 per cent.from the net earnings of said road in
| each year, before any dividend shall be declared upon other unpreferred sh
of said corporation, and to an equal dividend with said other shares in FhC ﬂ}“
earnings of said corporation, beyond sAIp 7 per cent., but shall at no time be
entitled to an accumulated dividend,” &c. The indenture was uppl‘('l\'ed by
the stockholders, who ordered it to be executed, and ordered the dlre?ctor?
i “to" procure such certificates in relation to the preferred stock, to .b‘? ?.Ssule"
|} under said agreement, as may be necessary to carry the same into effeet.” 1B
| accordance with this the directors issued and gave to the 1‘01‘!?161‘ b'OH‘i'
H * holders certificates which, premising that they were issue(.l in ﬂ.de“s[:
l . ment of bonds, ‘“and subject to the terms and conditions of the in ffe
| ture,” &c., and ¢ with the rights set forth therein,” declared that

ares
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holder was entitled ¢‘to receive all the net earnings of said company, which
may be divided pursuant to said indenture, in each year, up to $7 per share,

and to share in any surplus beyond $7 per share, which may be divided npon the
common stock.”’ Held—

Ist. That parol evidence was inadmissible to show how all the parties in

interest understood the transaction, from its commencement to its con-
summation.

2d. That after the preferred stockholders received 7 per cent., the com-
mon stockholders were entitled to an equal sum, per cent., before the
preferred ones got more.

Error to the Circuit Court for Missouri; the case being
thus:

The Hannibal and St. Joseph Railroad, in Missouri, with
an income of but $450,000, and having a capital stock of
$3,000,000, a debt of $8,000,000 of 7 per cent. bonds, and an
arrear in interest of $4,000,000—both bonds and interest—
secured by mortgage on all the property of the company,
found itself, A. D. 1862, in consequence of the then universal
depression of values brought about by the rebellion, in such
embarrassments that it could neither pay dividends on its
stock nor interest on its debt; and as the State of Missouri
had a lien of $3,000,000 upon it, which had precedence of
every other claim, it became obvious that some vigorous
Mmeasures of reorganization were necessary if anything was
tobe saved for either bond creditors or stockholders.

In this state of things, on the 15th of October, 1862, the
tompany issued to the several holders of its bonds a circular
entitled, “4 plan for extricaling i@t from ils present difficulties,
and improving its securities” In this plan the company pro-
Posed to these several bondholders that they should ex-
c}lallge their bonds in part for other bonds, having a longer
time to run, and in part for preferred stock; ¢ the preferred
stock to be 7 per cent., and not cumulative, but to share
With the common stock any surplus which may be earned
OVe)l‘ fllld above 7 per cent., UPON BoTH, in any one year.”
C_Oi;;o_r ‘o November 24th, 1862, all the bondholders had
e nto .tlns plan; their assent being signified by an

ment in these words annexed to the plan itself:

"
We, the subscribers, owners of bonds issued by the Hanni-
YOL. xvig, 7
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bal and St. Joseph Railroad Company, of the kinds and amounts
set opposite our names, respectively, hereby agree to surrender
the same and receive in exchange therefor new bonds and pre-
ferred stock, in accordance with the provisions of the plan for ex-
tricating the company from its present difficulties and improving its
securities, dated 15th October, 1862, and hereunto annexed.”

On the same 24th of November, 1862, the board of di-
rectors of the road

“Voted, that Messrs. Bartlett, Thayer, and Hunnewell be,
and they are hereby appointed a committee with power to carry
out the intention of the circular of October 15th, 1862, entitled
‘A plan for extricating it from its present difficulties and im-
proving its securities,’ and that they are authorized to make
such expenditures therefor as to them may seem discreet.”

This committee, in discharge of the daties of their ap-
pointment, reported an ““indenture” to be executed by the
company on the one hand, aud the bondholders or the trus-
tees of the mortgage on the other, which, after referring to
the embarrassments of the company, went on to give effect
to the plan; though no reference was anywhere made in the
instrument to this agreement itself. The indenture con-
tained this clause:

« And said corporation covenants and agrees that said pre-
ferred stock shall be entitled to a dividend of 7 per cent.
from the net earnings of said road in each year, wheneve'r'ﬂ
dividend of said net earnings shall be made, before any dlvll'
dend shall be declared upon other unpreferred shares of sa.ld
corporation, and to an equal dividend with said other ghares In
the net earnings of said corporation beyond sarp 7 per cent.,
but in no case to be entitled to an accumulated dividend (in case
a dividend shall fail to be made in any one or more years, o%; i

. i i er cent.) in any subse-
made, bo insufficient to pay said 7 p ) Sfitled only o

urplus

quent.division of said net earnings, but shall be enti i

i 8
that event to saip 7 per cent., and to share 1n sal
earnings as aforesaid.”

] : id
On the 1st April, 1863, this form of indenture bemgt;zll('
before the board of directors, was by it referred to a8
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holders’ meeting to be held on the 30th May, 1863. At this
meeting the board of directors were

“Instructed to procure and adopt, on behalf of the corpora-
tion, such certificates in relation to the preferred stock, fo be
issued under said agreement, as may be necessary to carry the same
into effect, and cause the same to be executed in behalf of this
corporation in such manner as they may think best.”

Under this authority the indenture was accordingly exe-
cuted by Mr. W, . Swift and ethers, trustees for the bond-
holders, on the one part, and the company on the other; and
the directors, on the 26th June, 1863, prepared and adopted
aform of certificate thus:*

NUMBER. ] STATE OF MISSOURI. [SHARES.
Harmibal and St. Joseph Railroad Company.

PREFERRED SToCK. } SHARES $100 EACH. {SEVEN PER CENT.

Issued in adjustment of the bonds of said company, . . . and subject to the

terms and conditions of an indenture between said corporation and W. H.
Swift and others, trustees, dated April 1st, 1863, and with the rights set forth
therein, and may be transferred upon the books of the company and new
certificates issued, and may be used, with the bonds of said company bearing
date April 1st, 1868, in the purchase of its lands, as provided in said inden-
ture.

The Hannibal and St. Joseph Railroad Company hereby certifies that, in
tonsideration of the surrender and placing in trust of bonds and coupons in
Pursuance of said iNAENtUTe, «wrereeeesrmsersrsarmsessiimiiiiinis s ssasessaes is entitled
10 wesee.... shares of the preferred stock of said corporation, and to receive
.all the net earnings of said company which may be divided pursuant to said
Indenture in each year, up to $7 per share, and to share in any surplus beyond
$7 per share which may be divided upon the common stock.

WitnEss the seal of the corporation and the signatures of the
transfer agent and of one of the directors, at Boston, Mass.,
thetd e it day O P s Sergs e dorei ot ; A.D. 186

Transfer Agent.

Certificates were made out accordingly in this form, and
—

'*.Prior certificates in the same form, only conditioned upon the pro-
curing of legislation supposed to be requisite, had been issued, and the legis-

lati i i .
famn }.mvmg been obtained were recalled, and superseded by new ones in the
0T given in the text.




100 BarLey v. Rainroap Company. [Sup. Ct.

Argument for the holders of preferred stock.
N A

o ™Y

given tQAch\evbog:dwdel's, who received them without any
exprqgéjéd‘ excetéﬁ?)n to their tenor.

Aii{lr‘ﬁamyéi:y, 1870, the company had so far retrieved its

: \stegs\"g}ﬂ to declare a dividend of 7 per cent. on the pre-
"Iérredi}st"ock. Having yet a surplus it made a dividend of
34 Der cent_g"gi%}it to the common or unpreferred stock, to the

AQX'YI'usion\Srf the preferred stock, and was about to make
O another dividend of 8% per cent. in the same way.

Hereupon one Bailey, owner of several shares of the pre-
ferred stock, filed a bill, annexing the indenture and form
of certificate, but not the plan, as exhibits, to enjoin this
further dividend on the unpreferred stock, and to have it
appropriated to the preferred stock.

The defendants answered the bill, annexing the plan and
form of certificate, but not the indenture, as exhibits, and
contending that on a true construction of thé documents in
the case no such appropriation onght to be made; and on the
hearing they introduced, against the objection of the plain-
tiff, the evidence of persons who had prepared the indenture,
that it was drawn with the purpose of giving effect to the
plan, and that from the commencement of the transaction to
its conclusion parties concerned understood the transaction
as they, the defendants, alleged it when rightly construed
to be.

The court dismissed the bill and the complainant ap-

pealed.

Messrs. Glover and Shepley, for the appellant :

1. The evidence as to how parties other than Bailey under-
stood the arrangement was so palpably improper that we
spend no time in argning the point that it was so. .

2. The indenture is the contract, and the only contract1n
the case. All preceding suggestions and propositions were
merged in this more solemn instrument. Now, the WOl:ds
“said 7 per cent.” in it show that the meaning of the parties
was that the holders ot the preferred stock should equally
share in any dividend which might be declared from the net
earnings beyond “ the said 7 per cent,,” which by the terms
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of the indenture was first to be set apart for a dividend upon
the preferred stock.

3. There is nothing in the concluding language of the
certificate opposed to this idea. Contrariwise, that language
accords with the idea. When, after speaking of the divi-
dend of $7 per share to be applied as a dividend upon the
preferred stock, the sentence continues “ and to sharve in any
surplus beyond $7 per share,” it has reference to the surplus
remaining after the $7 had been applied to the payment of
a dividend of that amount on the preferred stock. At best
the language is doubtful, and as the certificate on its face
declares that it is issued *subject to the terms and con-
ditions of the indenture,” and “with the rights therein set
forth,” the doubt must be cleared up by the plain language
of the solemn and fundamental instrument of the contract.
Nay, if the concluding language of the certificate were op-
posed to Bailey’s claim he would have a right to have the
certificate reformed, according to the indenture to whose
“terms and conditions” it declares that it is issued. The
indenture does not state that it is made in pursuance of ex-
ecution of the plan, or even so much as refer to it.

The fact is that the defendants, to overturn our claim,
have to reconstruct the whole contract. They have to add

t;)l the sentence a new phrase, containing a new idea, as
thus .

“*‘.Xnd to an equal dividend with said other shares in the net
farnings of said corporation beyond said 7 per cent., after an

4ual dividend shall have been next declared upon the said unpre-
ferred stock.”

Messrs. T. T. Gantt and J. Carr, contra :

There is a radical defect in the argument of the opposing
‘ounsel in supposing that the indenture is the fundamental
Eﬁ:tgaet. The plan, which was so specifically assented to by
g O‘Hdholders as that their assent is on a paper appended
doub’tlznthe basis of everything. The indenture was un-
0 ,-e y prep.ared and executed to carry it out, and if giv-

g Nights varying from it, might be reformed by it. Now,
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E by the plan, the 7 per cent. is to be “ not cumulative, but to
i share with the common stock any surplus which may be
i earned over and above 7 per cent. upon bolh in any one year.”
l This language is fatal to the complainant’s case.
i The word “said,” which makes the complainant’s strong-
i est point, is exceedingly apt, even in carefully drawn docu-
ments, to be inadvertently repeated. In this case, unlike most
cases, the inadvertence somewhat affects the meaning. But
] all the documents form part of one transaction, and of course
are to be taken together. The indenture is to be read by the
light of the plan which preceded and the certificate which
followed it. The maxim of the law is, « Hx anlecedentibus
et consequenlib;ts optime fit interpretatio.” And when we look
at the plan submitted, the circumstances under which the
@ committee which dratted the indenture was appointed, the
agreement with the bondholders which the committee was
1|| instructed to embody and carry out, the action of the direc-
tors upon the indenture, the reference of the question of its
1‘ adoption to a stockholders’ meeting, the guarded terms of
the resolution then passed, and, finally, the definition une-
' quivocally given, of the nature of the preferred stock by
i! both the corporation and its bondholders, by the form of the
! certificate adopted, all doubt vanishes as to the construction
f which must be placed on all the documents.
To all this may be added, though it is unnecessary, the
! concurrent testimony of persons who prepared the indentur'e
} and other parties concerned in the matter; a sort of t'esFl-
mony not, we think, improper, and which, if received, is In
its nature strong.

‘1‘ Mr. Justice CLIFFORD delivered the opinion of the court.
| Certificates of stock, described in the bill of complaint as
common or unpreferred stock, amounting to $3,000,000,
were issued by the respondents, divided into shares of one
hundred dollars each, which constituted their capital stock.
Pecuniary obligations were contracted by the company i
’ constructing the road, much beyoud their means of pay-
I' ment, which consisted of three classes of bonds, issued by
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the compauny at different times, in aid of the construction
and equipment of the road, and which were secured by three -
several mortgages, and were known as land bounds, con-
vertible bonds, and second mortgage bonds. KEmbarrass-
ment necessarily ensued, as the stock of the company had
become of no value in the market, and as the respondents
were unable to pay the interest on their bonds or to make
any dividends, they issued to the holders of the bonds a cir-
cular or plan for extricating the company from their dithi-
culties and for improving their securities. By that plan
they proposed to the several holders of the bonds that they
should exchange the same in part for other bonds aund in
part for preferred stock of such a nature that its holders
should have the right to receive <7 per cent., not camula-
tive, but to share with the common stock any surplus which
may be carried over and above 7 per cent. upon both in any
one year.” Measures were adopted to seud that circular to
all the holders of the bonds, and it appears that a large ma-
jority of the bondholders approved and accepted the terms
and conditions of the proposed arrangement, and as evidence
thereof signed an instrument by which they agreed to sar-
render the mortgage bonds which they held, and receive, in
exchange therefor, new bonds and preferred stock in aceord-
ance with the provisions of the plan for extricating the com-
bany from its present difficulties and for improving their
Sef}urities; that the respondents thereupon appointed a com-
mittee with power to carry it into eftect; that the committee
Prepared an indenture to accomplish that end; that they
subsequently, by order of the directors, submitted the same
toa meeting of the stockholders convened for that purpose,
anq that the stockholders did then and there accept and
ralify the action of the directors and of the committee and
;’il‘flered that the indenture should be duly executed and de-
a;etlhej. Authorlt:y was also c'opferred upon the directors,
Eil e:ir'l;ie meeting, to .adopt, in behalf of the company,
et ul(li (iutes in relation to the preferred stock to be
the sam:.el the_agreement ‘“as may be necessary to carry
nto effect,” and to cause the same to be executed,
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in behalf of the company, as they may think best. They,
the directors, accordingly prepared and adopted, in behalf
of the company, the form in which all of the certificates of
the preferred stock were for a time issued by the respond-
ents, which contains the recital that the holder ¢shall be
entitled to receive all the net earnings of said company
which may be divided pursuant to said indenture in each
year, up to $7 per share, and to share in any surplus beyond
$7 per share which may be divided upon the common stock.”
Certificates of preferred stock were issued in that form until
the legislature passed the act authorizing the company to
convert their bonds secured by mortgage into preferred
stock, when the certificates issued in that form were recalled
and a new form was adopted, but inasmuch as it contains
the same provision in respect to the right of the holder to
participate in the yearly net earnings of the company it need
not be reproduced, except to say that the certificates in the
second form, as well as in the first, purport, on their face,
to be issued subject to the terms and conditions of the in-
denture between the company and the trustees, which the
stockholders directed should be executed and delivered to
carry the plan sent to the bondholders into effect. Pursuant
to that order it was executed, and it contains the following
provision: “That said preferred stock shall be entitled to 2
dividend of T} per cent. from the net earnings of said road
in each year, whenever a dividend of said net earnings shall
be made, before any dividend shall be declared upon Otbe'l'
unpreferved shares of said corporation, and to an equal divi-
dend with said other shares of the net earnings of the c.om-
pany beyond said 7 per cent., but shall at no time be e.ntltled
to an accumulated dividend in any subsequent division of
said net earnings.” Eight hundred shares of the pl'ef'el‘re(}
stock are owned by the complainant, and he filed the bill of

complaint claiming that by the trae construction of 't}?e m(i
denture the preferred stock is entitled, not only to a dividen

: : “ R KA ¢
of T per cent. from the net earnings of the road in eaehfyea 1,
eferrec

rred

before any dividend is declared in favor of the unpr
stock, but also to an equal dividend with the unprefe
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stock in the net earnings of the same year beyond the
amount required to discharge the dividend of 7 per cent..
secured to the preferred stock.

Shares of the preferred stock, it is conceded, are entitled
to a dividend of 7 per cent. from the net earnings of the
road in each year whenever a dividend of net earnings is
made, before any dividend can be claimed for the shares of
the unpreferred stock, as that is a matter of priority created
by the indenture, but it is insisted by the respondents that
the priority does not extend beyond the 7 per cent., that
when that priority is satisfied the preferred stock is not en-
titled to any further dividend in that year until the unpre-
ferred stock shall receive a 7 per cent. dividend from the net
earnings of the rouad in the same year.

Ten and a half per ceut. net having been earned by the
road in one year, the directors, adopting the views of the
respondents, made a dividend of 7 per cent. upon the pre-
ferred stock, and having satisfied that priority, they made a
dividend of 8% per cent, from the residue of the net earn-
ings beyond the 7 per cent. upon the unpreferred stock, and
the complainant insisting that the fund of 8} per cent. was
to be shared equally between the preferred and the unpre-
ferred stock, filed the present bill of complaint and prayed
for an injunction to restrain the c'ompany from paying any
such dividend upon the unpreferred stock. Proofs were
taken and the parties having been heard the court entered

a] d.ecree for the respondents, dismissing the bill of com-
plaint,

Evidence was introduced showing that all the parties un-
derstood the transaction, from its commencement to its final
‘onsummation, as it is understood by the respondents, but
1t IS lusisted by the complainant that such evidence is inad-
ml§s_1ble, as its tendency is to explain and qualify what is in
W“.tm& and the court is inclined to concar with the com-
Plfﬂnant in that proposition. Such evidence cannot be ad-
Mitted in the cage except for the purpose of connecting the
sveral written instruments together, and of showing that
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they are all parts of one transaction ; nor is it admitted that
the evidence is necessary in this case, even for that purpose,
as the instruments themselves contain the most persuasive
evidence to establish that fact, and inasmuch as it appears
that they were all introduced, either by the complainant or
by the respondents, without objection, they are properly be-
fore the court. Such being the fact it is quite clear that
they must all be regarded as instruments in pari materia, and
that as such they are the proper subjects of consideration in
order to ascertain and determine what is the true nature of
the transaction and the true construction of the contract be-
tween the parties. All of these writings were executed as
means to the same end, which was to enable the company
to find relief from the impending dangers and great embar-
rassments with which they and all interested in their affairs
were surrounded. They could command nothing, nor were
the bondholders in much better condition, as a foreclosure
would not, in all probability, accomplish much except to
sacrifice the interests of all concerned. Everything con-
nected with the enterprise was in jeopardy except the inter-
est of the State, whose loan of $3,000,000 was secured by a
first mortgage, covering the franchise, road-bed, and all the
rolling stock of the company, whose lands, franchise, road-
bed, and other property were also incumbered by the other
three mortgages before mentioned, amounting to $8,000,000.

No attempt was made to negotiate with the State, but the
relief sought was obtained by the arrangement with the
holders of the bonds issued by the company, and which were
secured by the three mortgages aforesaid which were sub-
ject to the mortgage given to the State, as follows: (1.)
Holders of bonds under the first of the three mortgages
were to surrender 30 per cent. of their bonds and all their
unpaid coupons, and to accept preferred stock for the amount.
(2.) Persons holding bonds under the second mortgage were
to surrender 40 per cent. of their bonds and all their unpaid
coupons, and they were to accept preferred stock as stipu-
lated in the indenture. (3.) Those holding bonds under the
third mortgage were to surrender the whole of their bonds
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and unpaid coupons, and were to accept preferred stock for
both bonds and ecoupons. !

Priority was thus secured by the bondholders over the un-
preferred stock amounting to a lien, as against the holders
of the latter stock, for a yearly dividend of 7 per cent., if
the net earnings of the road were sufficient for that purpose,
as conceded by both parties. Prior stockholders yielded
them that preference, but they insist that no just construc-
tion of the contract will give them any more in any one
year until the net earnings of the road will also give to the
holders of the unpreferred stock a dividend for the same
amount, and the court is inclined to adopt the same con-
clusion.

Test the question by the circular addressed to the bond-
holders, which they all signed as the preliminary step to the
arrangement, and the inquiry is too clear for argument, as
the statement is that the preferred stock shall “be T per
ceut., not cumulative, but to share with the common stock
any surplus which may be carried over and above 7 per cent.
upon both in any one year,” which means, as plainly as lan-
guage can express the idea, that the preferred stock shall
share in the surplus arising from the net earnings of the
tompany, in any one year, beyond what is necessary to pay
a dividend to the whole stock, preferred and unpreferred, of
7 per cent. Nothing more favorable could be expected by
the bondholders, as they signed the circular and agreed to
surrender the number of bonds set against their respective
lames and to receive in exchange therefor new bonds and
Dreferred stock in accordance with the provisions of the plan
for extricating the company from their present difficulties
and for improving their securities, showing that their atten-
tl(.)n had been called to the plan and that they were satisfied
With its terms and conditions.* Beyond doubt the directors
1111der§t00d the matter in the same way, as they invested the
“omumittee, which they appointed, with the power to make

8 : .
uch expenditures as to them should seem discreet to carry
e —

* Sturge v. Railway, 7 De Gex, Macnaghten & Gordon, 158,
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out the plan, which was sent to all the bondholders for their
approval. :

Suppose that is so, still it is insisted that the indenture is
the only evidence of the contract between the parties, but it
is too late to advance that proposition, as all the other in-
struments are before the court without objection, and sev-
eral of them were introduced by the complainant as exhibits
to the bill of complaint. Seasonable objections, however,
could not have availed the complainant if they had been
made, as it is well-settled law that several writings executed
between the same parties substantially at the same time and
relating to the same subject-matter may be read together as
forming parts of one transaction, nor is it necessary that the
instruments should in terms refer to each other if in point
of fact they are parts of a single transaction.* Until it ap-
pears that the several writings are parts of a single transac-
tion, either from the writings themselves or by extrinsic
evidence, the case is not brought within the rule, as it may
be that the same parties may have had more than one trans-
action in one day of the same general nature. Doubt npon
that subject, however, cannot arise in this case, as the due
relation of the several writings to each other is conceded by
both parties.}

Standing alone it may be admitted that the indenture fu?-
nishes some support to the views of the complainant, butit
is clear that all ambiguity disappears when it is read in con-
nection with the writings which preceded and followed it In
respect to the same subject-matter. Ample justification for
that remark is found in the plan which preceded it and
which was approved and signed by all the bondbolders, and
in the form prepared for the certificate of the preferred sto‘ck
which was adopted subsequently to the execution of the 10-
denture, and which was accepted by all the holders of the

# Cornell ». Todd, 2 Denio, 183; Jackson ». Dunsbagh, 1 Johnson's Cases,

- 3 2
91; Stow v. Tiftt, 15 Johnson, 463; Railroad v. Crocker, 29 V ermont, 5423

Sturge v. Railway, 7 De Gex, Macnaghten & Gordon, 158; Jackson ¥
McKenny, 3 Wendell, 283; Hull v. Adams, 1 Hill, 601
T Cornell v. Todd, 2 Denio, 183.
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preferred stock as a complete fulfilment of the arrangement

between them and the company. Iolders of preferred stock, -

as there provided, are entitled to receive all the net earnings
of the company which may be divided pursuant to the in-
denture in each year up to $7 per share, and to share in any
surplus beyond $7 per share which may be divided upon the
common stock, which in substance and legal effect is the
same regulation as that contained in the circular or plan,
and all the other writings upon the subject which were given
in evidence at the final hearing.*

Viewed in any reasonable light the court is of the opinion
that the decision of the Circuit Court is correct, and that
there is no error in the record.

DECREE AFFIRMED.

OurtoN w. SAVINGS INSTITUTION.

1. Under the 110th section of the internal revenue act of 1864, as amended
by the act of July 13th, 1866, taxing deposits in banks, an entry made
in the depositor’s pass-book of a deposit or payment, is ¢ a certificate of

\ deposit,’” or ¢ check,” or ¢*draft’’ within the meaning of the section.

2. Under the proviso to that section, savings banks are not exempt from tax-
ation if they have a capital stock, or if they do any other business than
Treceiving deposits to be lent or invested for the sole benefit of the person
making such deposits.

8. The fact that, by an agreement between the savings bank and the deposi-
tor, money deposited with the bank shall be reimbursed only out of the
first disposable funds that shall come into the hands of the bank after
demand, being a regulation adopted but for an emergency, and not such

as essentially impairs the just claim of a depositor, does not change the
case,

ErRror to the Circuit Court for the District of California.
0 '}"he qerman Savings and Loan Society, at San Francisco,
alifornia, brought a suit in the court below against Oulton,

col] » : 5
ector of internal revenue, to recover back a tax of #th
T e

% Bgi .
Bailey ». Hannibal and St. Joseph Railroad Co., Dillon, 176.
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of 1 per cent. per month, for moneys deposited in the sav-
ings bank during the month of August, 1870.

The case was thus:

The 79th section of the act of June 30th, 1864,* as amended
by an act of July 13th, 1866,1 enacts:

“That every incorporated or other bank, and every company
having a place of business where credits are opened by the de-
posit . . . of money or currency subject to be paid . . . upon draft,
check, or order, or where money is advanced or loaned on stocks,
bonds, bullion, bills of exchange or promissory notes . . . shall be
regarded as a bank.”

The 110th section of the same act as amended in the same
way, enacts:]

“That there shall be levied, collected, and paid a tax of jsth
of 1 per cent. each month upon the average amount of the de-
posits of money, subject to payment by check or draft, or rep-
resented by certificates of deposits or otherwise, whether payable
on demand or at some future day, with any person, bank, asso-
ciation, company, or corporation engaged in the business of
banking.”

But this section contains a proviso, thus:

«Provided that the deposits in associations or companics,
known as provident institutions, savibgs banks, savings funds,
or savings institutions, having no capital stock, and doing 10
other business than receiving deposits to be loaned or invested
for the sole benefit of the parties making such deposits, without profit
or compensation to the association or company, shall be exempt from
tax on so much of their deposits as they have invested in se-
curities of the United States, and on all deposits less than $500
made in the name of any one person.”

With these enactments in force, Oulton, collector of inter-

nal revenue at San Francisco, laid the aforesaid tax of Z4th
of 1 per cent. on the loan and savings institution narped.'
The society was organized under a statute of California,

“to provide for the formation of corporations for accumula-

Al

* 13 Stat. at Large, 251. + 14 Id. 115. 1 Ib. 186.
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tions and investment of funds and savings,” &e. It had a
capital stock of $100,000, of which $60,000 had been paid
in cash, the notes of the stockholders being given for the
balance.

The capital stock was a part of the security which the de-
positors had. After paying expenses, 5 per cent. of the net
profit of the bank was set aside for a reserve fund, and then
10 per cent. of the remainder set apart for the stockholders,
who did not otherwise share in the dividends. And the re-
serve fund and the interest thereon was lent out and disposed
of in the same manner as the deposits, and was kept in the
same manner as the capital stock, as security for the de-
positors.

The bank received deposits, lent the money so deposited,
and repaid it, together with the dividends arising from the
interest on loans, to depositors, in accordance with the terms,
conditions, and plans stated in a prospectus issued by the
bank to depositors in a pamphlet, and an agreement thereto

appended, which every depositor, upon making a deposit,
signed,

Among these terms and conditions were these :

“All moneys now or hereafter deposited by me, shall be re-
?mbursable only out of the first disposable funds that shall come
Into the hands of the corporation, after the date of any demand
for the reimbursement thereof, and after payment of all sums
for the reimbursement of which demand shall have been made
prior to the date of my demand.

“The corporation will only engage to repay depositors when
there is money on hand which the board of directors may not
deem it hecessary to reserve for other payments.

“When there is not money enough on hand to repay all the
fiepomts applied for, the directors shall make no new loans nor
‘Ivestments until there is again sufficient money on hand to
meet the current applications; and if the demand shall, in their
fzdgmegt, become excessive or general, they shall have power
be:zt a'SIfie all applications previously made which may not have
o Satisfied, and t9 order an apportionment of all the funds,

€y may be got in, and at such short intervals as they may
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judge proper, among all the ordinary depositors, in proportion
to the amount of their deposits.” :

No money was received on deposit or held otherwise than
upon the terms and conditions thus set forth in the pros-
pectus and agreement.

No accounts had ever been opened or moneys received
subject to payment on draft, check, or order. When a de-
posit was made a pass-book was given to the depositor, and
an entry of the deposit made in it and in the books of the bauk.
When the money was drawn the depositor presented his
pass-book, received his money and signed a receipt for it in
the books of the bank, and an entry was made in the pass-
book. When the depositor could not appear in person to
receive his money, he sent an order with the pass-book, and
on the production of the pass-book and order the order was
taken as a receipt and pasted in the receipt book in the place
of the receipt, and the entry made in the pass-book. No
such order was ever paid without a presentation of the pass-
book with the order. In practice, although not obliged to
do so, the company always intended to keep sufficient money
on hand to meet all ordinary calls when made, and it always
paid upon call, so long as there was money to do so. There
had been one or two occasions when there was a heavy de-
mand for money, and when it had not been able to meet on
call all ordinary demands. Loans were usually made on
real estate. This was the company’s regular mode and
business; but when unable to put all the deposits out on
real estate, it lent them on other securities, such as mint
certificates, bonds of the United States, State bonds, Oakland,
San Francisco, and other bonds, San Francisco Gas Company
and Spring Valley Water Works Company’s stocks. DBut
this was not the regular business of the company, and such
loans were but temporary. The company did not lend on
bills of exchange, or promissory notes without mortgages,
and did not pay out money on drafts or checks. It issued
certificates for “term deposits” not transferable, but the
certificates were issued subject to the foregoing agreement.
The certificate when made out was cut from a correspond-
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ing stump, and before delivery the party receiving it signed
the receipt upon the stump, showing that it was received
subject to the conditions of the said agreement upon which
deposits were received.

As conclusions of law, the court found:

1st. That the company received no deposits of money sub-
ject to payment by check or draft, or represented by certifi-
cates of deposits, or otherwise, payable on demand, or at
some future day, within the meaning of the revenue acts of
the United States. :

2d. That the mongys deposited with it were not subject
to the tax assessed thereon and collected by the defendant.

3d. That the plaintiff’ was entitled to recover.

Judgment being entered accordingly in favor of the com-
pany, the collector brought the case here.

Mr. G. H. Williams, Attorney-General, and Mr. C. H. Hill,
Assistant Atlorney-General, for the plaintiff in error :

1. As this bank had a capital stock of $100,000, it does
not fall within the proviso of the act of July 13th, 1866, ex-
empting certain savings banks from taxation. In the Bank
Jor Savings v. The Collector* (a case which, though on a former
statute, covers the principle of the present one), this court
held that, independently of some proviso exempting it, a
savings bank, though without any capital and without share-
holders or corporators, interested in it or entitled to partici-
bate in its profits, was liable to taxation as “a bank.” 4
Jortiori, a savings bank with a capital stock falls within the
1'.ule; and the proviso by expressly excluding from the opera-
tion of the body of the section, savings banks with no capital
stock, sliows that savings banks having a capital stock fall
within it,

2-. As the bank set aside nearly 10 per cent. of the net
brofits for the stockholders, who farnished the capital, it did
other husiness than receiving deposits “ to be loaned or in-

vested for the sole benefit of the parties making such de-
-__-__———_

* 8 Wallace, 495.
VOL. xvi1, 8
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posits without profit or compensation to the association or
company.” It was in fact carried on as much for the profit
and benefit of the stockholders as of the depositors. Indeed
if the company had large deposits and did much business,
it would have been carried on much more so.

8. The deposits made in this bank were deposits “ subject
to payment by check or draft, or represented by certificate
of deposit or otherwise,” within the meaning of the statute.
The entry in the pass-hook was a ¢ certificate of deposit.”
If not, the deposit was represented by i, otherwise than by
such certificate.

Messrs. J. R. Jardoe and C. E. Whitehead, conira :

1. The intention of Congress was to impose a tax upon
capital engaged in what is commonly known as ¢“banking.”
No interest is paid by ordinary banks on moneys deposited
with them. All the profits belong to the baunk. Interest,
however, is paid in savings banks to their depositors. Or-

dinary banks make vast profits from their deposits ; because,
unlike savings societies, they pay nothing for the use of
them. Therefore, the act to tax bank capital provides a tax
upon all such deposits as were represented in the hands of
the depositors by certain designated certificates, “or ot'/zer-
wise,” meaning by any other means which could possibly
make the depositor a holder or user, or give him credit upon
the moneys which were deposited with the bank. Ordinary
banks derive great profits from them, and to such bauks, the
only ones that do make great profits, the provision should
be contined. :

2. This company was not a bank, nor engaged in the
business of banking within the meaning of the act. ‘TO
render a company liable as a bank it must be a corporation
engaged in the business of banking, and holding deposils
subject to payment by check, draft, or otherwise.

This society received deposits which it lent out for the
benefit of the depositors, giving the depositors all the net
profits. These deposits were in nowise payable to the ded
positors by the bank, except when the loan should be pAs
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in by the person to whom it might be lent. The bank had
neither circulation, checks, drafts, certificates of deposit, or
exchange. It was simply a trustee to invest. Such instita-
tions have been decided not to be banks in legal language.*

The provisions of contracts between these saving institu-
tions and their depositors have been held to be strictly en-
forceable even to their smallest detail.{

It is clear, therefore, from the provisions of these con-
tracts that no depositor could ever maintain an action for
debt or in assumpsit upon these contracts; nor has he any
money with either of these banks which is ex necessitale pay-
able at any time either on check, draft or order, or is repre-
sented by certificate of deposit, or otherwise.

These banks, therefore, occupy an anomalous position,
and one clearly not contemplated by the revenue act. In
them the depositors receive the profits and bear the risks of
the business, and in so doing occupy a position different
from that held by any other class of persons known to the
law. Tt A. deposit with a bank of California, his claim is
good whether the bank wins or loses by its management of
his funds; but if he deposits with a company like this one,
be has no claim for recovery if the company shall lose its
money by untoward circumstances, national bankruptey, or
any cause that may produce a fall in commercial values.
Thus the Bank of .Savings v. Collector, cited by opposing
counsel, is not in point. The plaintiff in that case,} could be
called on to make payments on four stated days in the year,
a.nd therefore four times in each year an action at law would
1‘1‘e against it; it therefore held money payable at some future
“me, and its funds were repayable on drafi. The case was
put by the court on the very point of obligation of repayment.§
Our banks, as we have seen, hold no funds payable by draft,
ot otherwise, and none of which it can absolutely be predi-
cated that they will ever be repaid.

57; State of Louisiana ». The Louisiana Savings Co., 12 Louisiana Annual,
1 :

321' .\“;;1” v. Provident Institution for Savings, 8 Allen, 96; S. C., 6 Allen,
*’s arhus v, Bowery Savings Bank, 5 Duer, 67; S. C., 21 New York, 546.

«+ D€ page 497, % See page 512.
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Again; it would seem plain that the general enactment
in section 110 does not impose a tax upon this society. Re-
liance has to be had on the proviso in the same section.
But when you resort to the proviso you can impose the tax
only by implication. Now you cannot lawfully so impose a
tax. A proviso does not enlarge the powers of a statute,*
and any man who will bring an action for a penalty under
an act of Parliament must show that he is entitled thereto
under the enactory clauses.t If a statute imposed a tax on
all dwelling-houses and stores, and if a proviso exempted all
manufactories where steam was used, this would not make
mauufactories where steam was not used liable, nor indeed
make anything liable except what the statute declared should

be liable.

Mr, Justice CLIFFORD delivered the opinion of the court.

Associations engaged in moneyed transactions, whether
incorporated or not, having a place of business where credits
are opened by the deposit or collection of money or currency,
subject to be paid or remitted upon draft, check, or order;
or where money is advanced or loaned on stocks, bonds,
bullion, bills of exchange, or promissory notes; or where
stock, bonds, bullion, bills of exchange, or promissory notes
are received for discount or for sale, are regarded as b:m.ks,
subject to taxation, under the internal revenue laws which
were in operation when the taxes in controversy in the
present suit were assessed and collected ; but the same sec-
tion which created the liability and authorized the assess:
ment of the taxes, also provided that savings banks, having
no .capital stock and doing no other business than receiv
ing deposits to be loaned or invested for the sole benefit
of the parties making such deposits, without profit or com-
pensation to the association or company, shall be' exempt
from tax on so much of their deposits as they have invested
in securities of the United States, and on all deposits less

* Dwarris on Statutes, 515; Sedgwick on Statutory Law, 62.
+ Spieres v. Parker, 1 Term, 145; 1 Kent, 463.
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than five hundred dollars made in the name of any one
person.*

Such taxes as are authorized by that act, to the amount of
$2697.84, were assessed against the plaintiffs by the assessor
of the district, and the record shows that they paid.the same
under protest to the collector of the same district, and that
they instituted the present suit in the State court to recover
back the amount, which was duly removed, on motion of
the defendant, into the Circuit Court. Due appeal, it ap-
pears, was taken by the plaintiff from the decision of the
assessor levying the tax to the commissioner, and the com-
missioner affirmed the action of the assessor and decided
that the tax was legally assessed.t Service was made, and
the defendant appeared and filed an answer, which amounted
to the general issue, and prayed to be dismissed with judg-
ment against the plaintiffs for his costs, which is a motion
in the nature of a demurrer. Iearing was had before Mr.
Justice Field, and he denied the application, holding that
the plaintiffs, if they proved all of the allegatious of their
complaint, would be entitled to recover. Leave was subse-
quently granted to the defendant by the circuit judge to
amend his answer, and he accordingly filed the amended
answer which is exhibited in the record. Kvidence was
taken, and the parties, having waived a jury, submitted the
case, law and fact, to the determination of the court, and
the court rendered judgment in favor of the plaintiffs for
the whole amount claimed in the declaration, and the de-
fendant sued oat the present writ of error.

Three errors are assigned by the present plaintiff, in sub-
Stance and effect as follows: (1.) That the bank is not within
thf’ Proviso exempting certain savings banks from such tax-
fitlon, as the bank had a capital stock of $100,000, as stated
s the finding of the Cireuit Court. (2.) Because the bank
dxdiother business than receiving the deposits to be loaned
O lnvested for the sole benefit of the depositors, without
‘Ompensation to the association or company. (3.) Because

* 14 Stat, at Large, 115; Ib. 137. 1 Ib. 1562.
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the deposits made in the bank are deposits subject to pay-
ment by check or draft, or represented in a way to bring
the bank within the operation of the body of the section im-
posing the tax.* |

Unrestrained by the proviso, it is quite clear that the bank
would fall within the body of the section and be subject to
the tax which the section levies, as the managers of the in-
stitution have a place of business where credits are opened
by deposit, or collection of money or currency, subject to be
paid or remitted by check or draft, or represented by cer-
tificates of deposit. Attempt is made to controvert the
proposition that the money deposited is represented by cer-
tificates of deposit, or that it is subject to check or draft, but
it is quite clear that the pass-book furnished to the depositor
performs the same office as the certificate, check, or draft, as
between the person making the deposit and the bank, show-
ing to the entire satisfaction of the court that the evidence
brings the bank within the material words of the section,
and that the framers of the act intended to recognize the
well-known fact that there are banks of deposit without au-
thority to make discounts, or to issue a circulating medium.

Banks in the commercial sense are of three kinds, to wit:
1, of deposit; 2, of discount; 8, of circulation. Strictly
speaking the term bank implies a place for the deposit of
money, as that is the most obvious purpose of such an insti-
tution. Originally the business of banking consisted only
in receiving deposits, such as bullion, plate, and the like, for
safe-keeping until the depositor should see fit to draw it out
for use, but the business, in the progress of events, was ex-
tended, and bankers assumed to discount bills and notes and
to loan money upon mortgage, pawn, or other security, and
at a still later period to issue notes of their own intended as
a circulating currency and a medium of exchange instead of
gold and silver. Modern bankers frequently exercise avy
two or even all three of those functions, but it is still true
that an institution prohibited from exercising any more than

* 14 Stat. at Large, 136.
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one of those funetions is a bank in the strictest commercial
sense, and unless such a bank is brought within the proviso
under consideration, is equally subject to taxation as if au-
thorized to make discounts and issue circulation as well as
to receive deposits.* -

Tested by these considerations it is clear that the judg-
ment must be reversed unless it appears that the bank is
within the proviso to the section which imposes the tax, and
such was the decision of this court in a case involving the
same question, though it arose under the prior act of Con-
gress levying internal revenue duties.

Two propositions were decided in that case, which are di-
rectly applicable to the case before the court, and the court
is of the opinion that the same principles should be applied
in the present case. ~They are as follows:

L. That savings banks which receive deposits and lend
the same for the benefit of their depositors, if the bank is
under obligations to repay the amount when demanded,
agreeably to their by-laws and charter, whether upon check,
draft, or certificate of deposit, are engaged in the business
f)f banking within the meaning of the body of the section
mposing the tax, though the bank has no capital stock and
does no other business of banking.

2 That savings banks, described in the proviso and thereby
exempted from taxation, became subject to the duty imposed
by the body of the section on the repeal of the proviso,
though they had no capital stock, and neither made dis-
counts nor issued currency as circulation, nor transacted any
business of banking except to receive deposits, loan the
fame for the benetit of the depositors, and repay the amount
4 aforesaid in pursuance of their by-laws and charter.t
Apply those rules to the present case, and it is evident

—_—

pojaz?::k for Savings v. Collector, 8 Wallace, 510; Angell & Ames on Cor-
'Ommers .(‘-)lth ‘_3(1..), 4 55; Insurance Co. v. Ely, 2 Cowan, 678; McCulloch’s
Johnsonm; Dictionary, 73-:146; Duncan ». Savings Institution, 10 Gill &
Biakit 1809; People v. Utica Insurance Co., 15 Johnson, 390; Grant on

g, 1-6, 381-614,

t Bank for Savings v. Collector, 3 Wallace, 512.
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that the only inquiry open is whether the plaintiff bank is
exempted by the proviso from the taxation which the body
of the section imposes.

Savings banks are not exempt from such taxation, except
in certain cases, nor are any entirely exempted unless they
have invested the whole of their deposits in the securities
of the United States, if any of the deposits made in the name
of one person amounted to, or exceeded, $500. Deposits in
sums less than $500, and all such as are invested in the
public securities, if the bank falls within the category de-
seribed in the proviso, are exempt from such taxation, but
every saviugs bank which does not fall within the category
described in the proviso, is subject to taxation the same as
any other bank coming within the purview of the act impos-
ing the tax.

Such banks are not exempt from such taxation if they
have a capital stock, nor if they do any other business than
receiving deposits to be loaned or invested for the sole bev-
efit of the person making such deposits. Both of those con-
ditions are expressed in plain and unambiguous terms, and
the law-makers, as if to place the second beyond cavil, pro-
vided not only that the deposits should be loaned or in-
vested for the sole benefit of the depositors, but added, © and
without profit or compensation to the association,” show-
ing beyond controversy that Congress did not intend to
exempt any saviugs banks from such taxation, except such
as were devoted to charitable purposes and were managed
solely for the benefit of the indigent, or of persons of small
meauns.

Savings institutions nndoubtedly exist which were estab-
lished solely for charitable purposes, and many of them are
conducted in the spirit in which they were established, as @
means of benefiting the indigent, and it is plain tl'mt Cor
gress intended to exempt all such from the taxation imposed
by the body of the section, but it is equally well kll()\f"ll th?'lt
there is another large class of such institutions which are

3 . , . ine the
doing an extensive and profitable business, and being .
I'OLLLSy
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which are as justly subject to taxation as the profits of any
other banking corporation in the country,

Power to lay and collect taxes is vested in Congress, and
Congress has enacted to the effect that all banks, except such
as fall within the category described in the proviso under
consideration, shall be subject to the tax imposed by the
body of the section, and it is clear that the plaintiff bank
does not come within either of the two conditions specified
in the proviso, both of which must concur in order that the
bank may claim to be exempt from the tax.

Argument to show that the bank does not come within
the first condition is certainly unnecessary, as it is admitted
that the bank has a capital stock of $100,000, of which $60,000
has been paid in cash, and that the bank holds the notes of
the shareholders for the residue, the capital stock being a
part of the security held for the benefit of the depositors.
Five per cent. of the net profits of the bank is set aside as a
reserved fund, and ten per cent. of the remainder is set apart
for the stockholders who do not otherwise share in the divi-
dends. It also appears that the reserved fund and the inter-
est thereon is loaned and invested in the same manner as
the deposits, and like the capital stock is kept as a security
for the depositors; that the bank receives deposits, lends the
money deposited and repays it, together with the dividends
a%‘lf!ing from interest, in accordance with the terms and con-
d1t1.0ns stated in a prospectus issued by the bank to the de-
positors and an agreement thereto appended, which are
exhibi'ted in the record. Every depositor upon making a
depOS}t signs the agreement, and no money is received on
d_epomt or held otherwise than upon the terms and condi-
tions set forth in the prospectus and agreement. Accounts
have never been opened nor moneys received subject to pay-

Ment on draft, check, or order, nor has the bank ever issued.

Cf.zl‘tiﬁ.cates of deposit, except such as were temporary, to
8lve time to a depositor to determine whether he will make
atfl‘m deposit or one subject to be drawn when wanted.
an(fllealll a deposit is made a pass-book is given to the depositor

1 entry of the deposit is made in it and in the books of the

e
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bank, and the money is drawn out by the depositor on pre-
senting the pass-book or by a person holding his order. Money
sufficient to meet all ordinary demands is always intended
to be kept on hand, and the bank always pays money upon
calls, and it appears that there has never been a time since
the bank was organized that it was not able to meet all ordi-
nary demands. Generally the bank asks the depositor to
give a day or more notice on large amounts, but the mana-
gers have never found it necessary to make any rule upon
the subject. Loans are usually made on security of real
estate, but in some cases upon bullion or personal property,
nor are any loans made upon bills of exchange, promissory
notes, or other evidences of private indebtedness, Prompt
payments have always been made, but the agreement con-
tains the stipulation that money deposited with the bauk
shall be reimbursed only out of the first disposable funds
that shall come into the hands of the bank -after demand;
and the defendants refer to that provision as distinguishing
the case from the prior decision of this court, but the court
is of the opinion that the proposition cannot be sustained,
as the regulation is evidently one adopted merely for an
emergency, and that it was never intended to control the
general dealings of the bank with its depositors, Money
deposited in such a bank by one of its customers becomes a
debt for which the bank is liable, and it cannot be admitted
that the managers could lawfully adopt any rule which should
postpone its payment indefinitely.* They may, doubtless,
make any reasonable rule under that stipulation to enable
them to raise means for such an extraordinary occasion, but
they could not refuse payment altogether or provide for su‘ch
delay as would essentially impair the value of the just claim
of a depositor. Throughout, the amount of the deposit would
continue to be a debt due to the depositor, demandable of
the bank on presenting the pass-book, under such reasonable
regulations as the bank or its managers may adopt.

* Thompson ». Riggs, 5 Wallace, 678; Marine Bank v. Fulton Bank, 2
Id. 252.
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Prior regulations had been made in the reported case con-
taining our former decision which gave the depositor the
right to make such demand at four stated periods in the
year, but in the case before the court no regulation upon the
subject has been adopted other than what appears in the writ-
ten agreement, which has never been enforced. Whether it
ever will be or not is a matter which eannot be known, nor
is such an inquiry of any importance in the present case, as
the court is of the opinion that the stipulation, inasmuch as
it has never become operative, cannot avail the plaintiffs in
this controversy.

Beyond all question the bank has capital stock, and inas-
much as 10 per cent. of it is set apart for the stockholders,
1t is not correct to say that the business which the bank does
in receiving deposits and loaning and investing the same is
done without compensation to the association.

Viewed in the light of these suggestions it is clear that
the bank does not fall within the category described in the
proviso, and that the tax was legally assessed and collected.

JunaMENT REVERSED, and the cause remanded with direc-
tions to issue a NEW VENIRE.

GoDDARD v. FOSTER.

LA, at Valparaiso, was the agent, under an agreement of May 7th, 1849,
of B., at Boston, who was sending him adventures and shipments of
gf)ods, he selling the goods and investing the proceeds in other merchan-
dise consigned to B., who sold the return cargoes; keeping an account
of the profit and loss. A. was to have one-quarter of the net profits of
B.’s business, that he, A., ¢“conducted to completion,’”” but was at lib-
erty to withdraw from the arrangement at any time, ¢ by giving B. so
muc.h notice that any voyage he, B., may have commenced previous to
Teceipt of such advice, shall receive the full benefit of all A.’s service to
1ts final accomplishment.’?

On the 224 of February, 1850, A.. wrote to B. that he had resolved to join
4 V_alpamiso house, which he named, but added: *I will manage your
usiness as usual until 31st December, which will afford you ample time




GopparD v. Fostar, [Sup. Ct.

Statement of the case.

to make your arrangements for sending some one out, if you are in-
clined.”’” B. received this letter May 29th, 1850, and afterwards loaded
and dispatched a ship consigned to A., or ¢in his absence,” to the house
which he had mentioned as the one he had resolved to join. A. con-
cluded the whole business of this voyage as he had done that of previous
voyages; but it was not ‘“conducted to completion’’ prior to December
81st, 1850.

Held, that A.’s letter of 22d February was to be taken as if he had said:
¢ In the interval, before the arrival of any new agent to represent you,
I will perform the same services for the new voyages not covered by the
contract of May Tih, 1849, that I have rendered in the voyages covered
by the contract, and that your new agent would perform were he here;”
and, accordingly, that for all services performed by him in regard to
this voyage he was entitled to be paid what the services were reasonably
worth. :

2. The rule of law that the interpretation of written instruments is a ques-
tion of law for the court, is applied with full force to agreements to be
deduced from the correspondence of the parties, and the fact that the
language of the letters containing the offer or acceptance is doubtfuly
does not relieve the court of this duty, or make the question one of fact
for the jury. It is only where terms used are technical, or terms having
a peculiar meaning in a particular trade or place, that the aid of the
jury is invoked to ascertain their meaning.

3. Where interest is allowed, not under contract, but by way of damages,
the rate must be according to the lez fori.

ERRoR to the Cireuit Court for the District of New York;
the case being thus:

In June, 1843, G. J. Foster and W. W. Goddard entered
into an agreement, in writing, under seal, by which Foster
agreed to go to the west coast of South America, and there
reside as Goddard’s agent for five years, selling the outward
cargoes, purchasing return cargoes, collecting and forward-
ing information, and attending to the business and dispatc-h
of the defendant’s ships, giving his whole time to the bust-
ness, in consideration of one-tenth of the net profits at the
end of the term, or $1000 per annum if the one-tenth of the
profits amounted to less than that sum.

Under this agreement Foster went to the west coast of
South America, and there resided during the five years, per
forming his part of the agreement, and at its expiration, 10
1848, returned to Boston, where the parties made a 1eV
agreement in writing and under seal, dated May Tth, 1849,
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by which Foster agreed to return to the west coast, upon a
similar employment, giving his whole time to Goddard’s business
in consideration of ¢ one-quarter of the net profits of God-
dard’s business in that trade, that he (Foster) shall have con-
ducted to completion,” to be paid to him on his return. This
agreement provided that Foster was to leave in Goddard’s
hands his share of the profits under the former agreement;
that Foster might withdraw from this arrangement, ¢ which
he is at liberty to do at any time, by giving said Goddard so
much notice that any voyage he may have commenced previous
lo receipt of such advice, shall receive the full benefit of all said
Foster’s services to its final accomplishment, and not otherwise.”
It also provided that Goddard might ¢ annul the agreement
whenever he may choose to do so,” and that Foster should
be liable ¢ to the full extent of his interest and means for all
losses in the business, and for all risks and casualties attend-
ant thereon,”

Foster, under this agreement, returned to the coast and
continued to transact the business required of him, and on
the 22d of February, 1850, wrote to Goddard that he had
determined to join the house of Alsop & Co. on the 1st of
January, 1851. In this letter he said:

“Twill manage your business as usual until the 31st of December,
which will afford you ample time to make your arrangements.
for sending some one out, if you be inclined.”

On the 18th of April, 1850, Goddard replied:

f‘I am very glad to learn your decision to join the house, it
being what I would have advised for your own interest.”
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