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MEMORANDA.

Tar Carer JusticE did not hear the cases prior to page 163;
they having been argued in the spring of 1871, and before his
recovery from his late indisposition.

Mr. Justice NELson heard no cases in this volume but the
Legai Tender cases.

(v)
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DEATH OF THE HON. THOMAS EWING.

ALTHOUGH it is not a usual matter for this court to notice in
its proceedings the death of members of the bar—the venerable
years of Mr. EwiNg, his eminence as a lawyer, the long term,
ending only with his life, in which he was constantly engaged
at this bar, and the reputation which he had throughout the
country, both in professional and public life, seem to have caused
a departure from the practice in his case.

Mr. Ewing was born in Ohio County, Virginia, December
28th, 1789. His father, who had served in the American army
during the Revolution, and had become reduced in circum-
stances, removed his family in 1792 to the Muskingum River,
and thence to a place in what has since become Athens County,
Ohio. He was here taught to read, by an elder sister, and by
extraordinary efforts of his own acquired a fair elementary edu-
cation. At the age of nineteen he left home, and worked in
the Kanawha salt establishments, until, in the course of two or
three years, he had saved money enough to enter the Ohio
University, at Athens. His money being exhausted, he re-
turned to his salt works, saved his earnings again, then resumed
his studies, and in 1815 received the first degree of A.B. ever
granted by the Ohio University. He studied law in Lancaster,
Ohio, and was admitted to the bar in 1816, and practiced with
great success in the State courts and in this court. In March,
1831, he took his seat in the Senate of the United States as a
member of the Whig party, and became associated with Mr.
Webster and Mr. Clay in resisting what were deemed the
encroachments of the executive, and in support of the Whig
meagures generally. In March, 1837, his term of office having
expired, he resumed the practice of the law. Upon the election
of President Harrison, in 1841, he was appointed Secretary of
the Treasury ; an office which he retained under Mr. Tyler (who
by President Harrison’s death, in one month after his inaugura-
tion, succeeded to his office), so long as Mr. Tyler acted in ac-
cordance with the views of the party by whose electors he was
elected. With most of the other members of President Tyler’s

( vii )




viii MEMORANDA.

Cabinet, he resigned office in September, 1841. On the election
of President Taylor in 1849 he was appointed Secretary of the
then recently-created Department of the lInterior, which was
still unorganized. On the death of that President, July 9th,
1850, and the accession of Mr. Fillmore, a division in the Whig
party caused a change in the Cabinet. Mr. Corwin became
Secretary of the Treasury and Mr. Ewing was appointed by the
Governor of Ohio to fill the unexpired term of Mr. Corwin in
the Senate. In 1851 he retired very much from public life—in
which he was engaged, taking it all together, for about nine
years—and resumed the practice of the law. However, in 1861,
when the Rebellion was imminent, he became a member of the
assemblage known as the Peace Conference. This Conference
was invited by the State of Virginia. The members of Ohio
were appointed by the governor of that State. The Conference
sat twenty-three days. But conciliations were impossible. The
South was determined on rebellion, and the war came.

Mr. Ewing died on the 26th of October, 1871, at his residence,
in Lancaster, Ohio, in the eighty-second year of his age. His
abilities were known to those of the departed or departing gen-
eration perhaps more than to those of the present one, although
he continued to practice in this court until within a short time;
the last case which he argued having been, I think, Maguire v.
Tyler, at December Termn, 1869,* which, on account of his ven-
erable years and imperfect strength, he was graciously requested
by the court to argue sitting. Among the most elaborate of his
written professional arguments are those in the case of Oliver
v. Pratt et al., involving the title of a large part of Toledo, Ohio;
the case of the Methodist Church division; the McIntire Poor-
School v. Zanesville, and the McMicken Will case, involving large
bequests for education. By those who did not personally know
Mr. Ewing, nor remember him in earlier life, the remarks of the
Hon. Henry Stanbery, of the same State with Mr. Ewing, made
on the occasion of his death, and than whom all will concede
no one is more competent, by words to say, or by example better
illustrates, what an honored and able and finished lawyer is, will
be read with interest:

“T first knew Mr. EWING in May, 1824, then in his thirty-fifth year, a
man marked with a grand physical organization, such as is rarely seen
united to such mental powers as he possessed. Age had not yet impressed

* 8 Wallace, 651.
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any traces of its advance. It was in the seven years, from 1824 to 1831,
before he entered political life, and when his great powers and forensic
abilities were all in full play, that Mr. EwiNag was to be seen to the greatest
advantage. I confess I missed something of that fire when he left the bar
for political life. I shall never forget him as he was from the age of thirty-
five to forty-two, though from that day to this we must regard him as one
of the greatest men of the nation. T may say that with one exception, and
that is ' WEBSTER, I have scen none in whom I could recognize more ability
and forensic power than in EwiNe. Among his chief qualities was his
ability in discussing questions of fact before a jury. Though able to discuss
any question before a court, it seems to me that his grandest efforts were as
an advocate before a jury. Of all the men I have ever listened to, he was
the greatest in the handling of facts. 'When he entered political life, our
relations, though not so close, continued. He was often engaged in the
Supreme Court, where I met him frequently, with Wirt, Lee, Webster,
Choate, Davis, and the two Johnsons, and our own Doddridge and Ham.
mond, among the greatest lawyers that we ever had. Among these he took
his place in the foremost rank, second to none, as a great lawyer, save
‘Webster alone. How these two names are associated in my recollection!
Nothing could be more delightful than to hear their ordinary conversation,
when the lawyers sat around, a listening and attentive audience.

¢ There are many that did not understand EwiNa in his character as a
man. Great as he was as a lawyer, his private, domestic, friendly traits,
his moral nature, attracted me even more. Never was there a more affec-
tionate son, never a more devoted husband, never a more loving father.
Some have supposed, seeing him at particular times, and when abstracted,
that he was forbidding and repulsive. There never was a more loving
nature than his. I have seen his manly face time and again suffused with
tears. He was liberal, all-embracing in his friendship, never deserting a
friend. That was the character of the man, and no one feels or can feel his
loss more as a friend than I do; for, Mr. Chairman, if I have at all learned
what must go to make up a lawyer, if I have attained to any success at the
bar, whatever it may be, I owe more to the teaching and example of THOMAS
Ewina than to any man living or dead.”

On the 28th of October, after the intelligence of his death
reached Washington, a meeting of the bar of this court was
held, when, on motion of Mr. Carlisle, the Hon. B. H, Bristow,
Solicitor-General, was called to the chair, and Mr. D. W. Mid-
dleton appointed secretary. The resolutions set out below were
unanimously passed. On the opening of the court, on Monday,
the 30th, Mr. Attorney-General AKERMAN in appropriate terms
arnounced the melancholy event which had led to thewm, and
laid them before the court, as follows :

‘ Resolved, That the members of the bar of the Supreme Court of the
United States have received with profound sensibility the announcement of
the death of the late THoMAs EwiNg, of Ohio, long and eminently distin-
guished as a jurist and statesman.




i
i
.
l
1

X MEMORANDA.

¢ Resolved, That we hold in high estimation the memory of the deceased
as one of the great men of the country, illustrious for public services ir
the councils of the nation, and eminence and ability in the profession of
the law.

¢ Resolved, That the Attorney-General of the United States be requested
to communicate these resolutions to the court, with the request that they
may be entered on the record; and, further, that they be communicated to
the family of the deceased, with the expression of the sympathies of the
meeting.”’

The CuigF JusrickE made the following reply :

“The court share with the bar the sentiments expressed by their resolu-
tions, which will be entered upon the records, in accordance with their
request.

« We all feel that whatever honors can be paid to the memory of Mr.
Ewina are properly paid.

¢ His is the record of a youth patient of toil and full of aspiration; of a
manhood worthily employed in various and honorable public trusts, and in
forensic labors, which gave as frequent occasion to note the remarkable
grasp and vigor of his intellect, and the great variety and extent of his
attainments ; of a protracted and serene old age, and of a calm and peaceful
death, surrounded by children worthy of their father.

«“To family and friends, the death of a relative and friend, so honored
and beloved, however long deferred, comes always too soon. Counting our-

selves as not the least affectionate among the friends of Mr. EWING, we yet

find, and doubt not that all near to him in friendship or relationship will
ever find, consolation in reflecting upon the brightness of the example he
has left for the imitation of his countrymen.’
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TrE CoLLECTOR v. HUBBARD.

1. A promise on the part of a collector of taxes to repay a tax illegally col-
lected and paid only under protest cannot be implied where statute
makes it the duty of such officer to pay into the public treasury without
any deduction on account of claims of any description the gross amount
that he receives.

2. The 19th section of the act of July 18th, 1866, which enacts that no suit
shall be maintained in any court to recover a tax illegally assessed,
except on certain conditions stated in the section, operates on all suits
brought subsequently to the time fixed by the act for it to take effect,
and on suits brought in State courts as well as in Federal.

8. Prior acts giving persons a right to sue, without similar conditions, did
not confer on them any such vested right so to sue, in regard to trans-
actions which occurred before the passage of the act of 1866, as that
they still could sue irrespective of the conditions after the time when
this act by its terms was to take effect.

4. Nor had such persons, in such a case as is mentioned in the first para-
graph above, any vested right to sue independently of statute.

§. The 117th section of the Internal Revenue Act of 1864, which required a
stockholder in companies mentioned in the section, to return as income
all gains and profits in them to which he should be entitled, whether
the same were “ divided or otherwise,” embraces not only dividends de-

clared, but profits not divided and invested partly in real estate, ma-

chinery, and raw material, and partly applied to the payment of debts
incurred in previous years.

ERrRor to the Supreme Court of Connecticut; the case
being thus:

The 117th section of the Internal Revenue Act of June
30th, 1864,* which laid what was known as the income tax,

* 13 Stat. at Large, 281.
VOL. XII. 1
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2 Tre CorLEctor v. HUBBARD. [Sup. Ct.

Statement of the case.

after providing for the collection of an income tax from
certain classes of companies specified, and enacting that “in
estimating the annual gains, profits, or income of any
person,” revenue from such and such sources ¢ shall be in-
cluded and assessed as part of the income of such person,”
proceeds:

¢ And the gains and profits of all companies, whether incor-
porated or partnership, other than the companies specified in
this section, shall be included in estimating the annual gains,
profits, or income of any person entitled to the same, whether
divided or otherwise.”

‘With this enactment in force, one Hubbard owned, A.D.
1864, certain shares in two manufacturing companies (being
companies other than those previously specified in the sec-
tion), which in that year made large profits and made divi-
dends of part of them, though not of the whole of them.
The excess was not divided, nor had it been in any way set
apart from the general assets of the respective corporations,
or appropriated for the use of the stockholders, otherwise
than as the law would imply from the existence of them.
On the contrary, it was part of the case as settled and ad-
mitted by the parties:

“That from time to time during said year, and without any
intention to defraud the government, unless the investment
hereinafter named constituted such fraud by implication of law,
said corporations invested said profits in part in real estate,
machinery, and raw material, proper for carrying on their busi-
ness, and in part for the payment of debts incurred in previous
years, and the same remained so invested in 1865.”

Hubbard, when making in the year just named his return
of income for the preceding year, returned as part of his in-
come the dividends which had been made on his stock, but
would not return the undivided profits. The assessor in-
gisted on his returning his proportion of these also, settling
the proportion by a reference to the number of shares which
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Statement of the case.

he held in the company compared with the whole number
into which its capital stock was divided. Under compulsion
from the assessor he then did make such return, and under
like compulsion did pay, on the 19th August, 1865, the tax
accordingly, protesting in due form against the collection.
The assessor had given Hubbard due notice of where ap-
peals from the assessment would be held, but Hubbard did
not make any appeal, either to the assessor or to the Com-
missioner of Internal Revenue, according to the provisions
of law in that regard, which allowed him to do so, though
it did not make his having done so a condition of his bring-
ing suit. On the contrary, relying on his simple payment
under protest he brought suit in the Circuit Court of the
United States to recover the tax. It was not denied that
at the time when he brought that action such a suit could
be maintained to recover such a tax illegally paid under
protest though no such appeal had been made. However,
after Hubbard had thus brought his suit in the Circuit Court,
Congress, on the 13th July, 1866, passed an act* whose 19th
section was thus:

“That no suit shall be maintained in any court for the re-
covery of any tax alleged to have been erroneously or illegally
assessed or collected, until appeal shall have been duly made to
the Commissioner of Internal Revenue, according to the pro-
visions of law in that regard, and the regulations of the Secre-
tary of the Treasury established in pursuance thereof, and a
decision of said commissioner shall be had thereon, unless such
suit shall be brought within six months from the time of said

decision, or within six months from the time this act takes
effect,” &e.

The suit was called for trial in June, 1867, and in conse-
quence of this enactment and the admitted want of appeal
to the commissioner, the Circuit Court dismissed the case.

The plaintiff then, on the 9th of August, 1867, sued the
collector in indebitatus assumpsit in one of the State courts of
Connecticut, a case as above stated being agreed on, and it

* 14 Stat. at Large, 152.
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Argument for the stockholder.

being further admitted that the collector had, prior to the
bringing of the suit, paid over to the Treasury of the United
States the whole amount of the tax collected; a payment
over which was made in pursuance of the act of Congress
of March 3d, 1865,* by which collectors were required to
pay daily into the treasury the gross amount of all duties,
taxes, and revenue received or collected in virtue of the in-
ternal revenue acts, without any abatement or deduction on
account of compensation, &ec., or claims of any description
whatever; the act, however, or other acts containing pro-
visions authorizing a person from whom a tax has been col-
lected to sue the collector for its recovery, and provisions
for repayment by the treasurer to the collector of whatever
should be thus recovered against him.

In the suit in the State court, the collector set up the fact
of his payment over, and more particularly the act of 1866
as a bar to the suit; maintaining, also, as a second ground,
that if the suit was not thus barred the tax had been rightly
assessed and levied.

The court in which this second suit was brought gave
judgment for the plaintiff, and on error to the Supreme
Court that judgment was affirmed. The* case was now
brought here under the 25th section of the Judiciary Act.
The questions being:

I. Did the act of Congress of 1866 incapacitate Hubbard
from bringing the second suit?

IL. If not, were the undivided profits, applied as they had
been, ¢“income’ within the meaning of the act of 18647

Mr. C. E. Perkins, in support of the judgment below :

I. The fact of payment over is plainly no bar to our suit,
Congress authorizing suits against collectors to recover taxes
illegally paid, and making abundant provision for repayment
to the collector if judgment go against him.

Neither is the act of 1866, requiring a previous appesl
to the commissioner, a bar.

* 18 Stat. at Large, 488.
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1. The act was prospective only. It was not intended to
affect the rights of parties already vested. Courts refuse to
give statutes a retroactive construction, unless the intention
is 80 clear and positive as by no possibility to admit of any
other constraction.* It would be grossly unjust to us to ap-
ply this rule. At the time when the act was passed we had
a suit pending in the Circuit Court. It was not reached for
trial till June, 1867, more than six months after the act took
effect. The court then dismissed the case because the act
took away its jurisdiction, and we were deprived of any re-
dress. A construction which would bring about such a
result should be avoided.

2. The act only refers to proceedings in courts of the
United States.t

3. It is a kind of statute of limitations, and it is set up as
a bar to an action in a State court arising at common law.
But Congress has no power to pass acts barring such suits.
It is only when causes of action arise under laws of the
United States that that body can prohibit or limit proceed-
ings in State courts. This case does not so arise. One
citizen of Connecticut has here money belonging to another
citizen, for which, by the laws of Connecticut, an action of
indebitatus assumpsit will lie. Congress cannot affect this right
of action. As soon as the money was illegally collected and
paid under duress, a right to recover it vested in the plaintiff
with which Congress could not interfere.

II. As to the merits. The internal revenue enactment says
expressly that only the gains and profits to which a stock-
holder is “entitled” shall be returned. In no possible
sense of the word is a stockholder entitled as income to
moneys spent by the corporation during the year in paying
its debts and preparing for its future business. This is a
Connecticut corporation, and the question of the right of a

* Plumb v. Sawyer, 21 Connecticut, 351; McEwen v. Den, 24 Howard,
242,

t Carpenter v. Snelling, 97 Massachusetts, 452; Griffin v. Ranney, 85
Connecticut, 239.
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stockholder to their property should be and is fixed by Con-
necticut law. In Phelps v. Farmers’ Bank,* the court say:

“The profits of a bank, no matter when made, until separated
from the stock by declaring a dividend, are mere increment and
| augmentation of the stock. They are properly stock themselves,
‘ composing a part of the stock of the bank, and will pass with
i the stock under that name either by contract, bequest, or levy
of execution.”

The rule is the same in other States.
In Minot v. Paine,t a Massachusetts case, the court say :

“The net earnings of a railroad corporation remain the prop-
erty of the company as fully as its other property till the direc-
tors declare a dividend. A shareholder has no title to them prior
to the dividend being declared. . . . The money in the hands
of the directors may be income to the corporation, but it is not
‘ 80 to a stockholder till a dividend is made; and where the com-
1“ pany invest it in buildings and machinery, or in railroad tracks,
| depots, rolling stock, or any other permanent improvements for
} enlarging or carrying on their legitimate business, it never be- |
comes income to the shareholder.”

In Goodwin v. Hardy,} a case in Maine, the court say :

‘ « The stockholders have no claim to a dividend until it is de- |
clared. Until that time it belongs to the corporation precisely |
as any other property it may own.” |

If these cases are good law they are decisive.

Apart from decisions, this is the only reasonable construc-
tion. How can a stockholder be entitled to money which the
corporation has used in paying off its debts? The same
principle applies to replacing wornout machinery, buying
new, and purchasing raw material to carry on the business.

* 26 Connecticut, 272. + 99 Massachusetts, 106, 111.
1 1 67 Maine, 143.
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Argument for the United States.

Mr. Akerman, Attorney-General, and Mr. Bristow, Solicitor
General, contra :

1. As to the bar.

1. The act of 1866 does not act retrospectively in barring
this suit, for the suit was not brought until after it was
passed.

2. It bars, by its terms, suits in “any court,” and inter-
preted in accordance with its purposed meaning it is consti-
tutional.*

8. The plaintiff had no vested right to recover by the
principles of the common law the money illegally taken by
the collector; for acts of Congress compelled the collector
to pay the money immediately to the government. No prom-
ise can be implied to refund in such a case. The whole
right to sue came by necessary implication from the revenue
laws,t and the authority to sue could at any time be quali-
fied or even taken away by Congress, which gave it.

I0I. As to the merits. It was the design of Congress to tax’
the undivided gains and profits made by all corporations, as
well as those which are divided among the stockholders.
This appears by considering the 117th section of the act of
1864 in connection with the 120th and 122d of the same act.
The corporations mentioned in the 120th section are banks,
trust companies, and insurance companies, and the tax is
thereby made to cover not only ¢ dividends,”” but also ¢ all
undistributed sums, or sums made or added during the year
to their surplus or contingent funds.” Those mentioned in
the 122d section are railroad, canal, turnpike, canal-naviga-
tion, and slack-water companies; and the tax is thereby
made to cover, not only gains and profits divided, but, in
addition, “all profits of such company carried to the account
of any fund or used for construction.” All other corpora-
tions not specified in those sections are covered by the 117th
section, which expressly declares that the gains and profits
thereof shall be included in estimating the annual gains,

* Qary v. Curtis, 8 Howard, 254; Curtis v. Fiedler, 2 Black, 461.
t Philadelphia ». The Collector, 5 Wallace, 731.
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profits, or income of any person entitled to the same, whether
divided or otherwise.

The purpose is the same in each of these sections, the
only difference being in the mode of effectuating it. Where
the gains and profits are those made by a corporation speci-
fied in either the 120th or the 122d sections, the tax thereon
is collected directly from the corporation, whether such gains
and profits are divided or not. Where they are the gains
and profits made by any corporation included in the 117th
section, the tax thereon is collected directly from the stock-
holders, or persons entitled thereto, whether the same are
divided or otherwise. In all cases the entire annual gains
and profits of every corporation, divided or undivided, seem
to be within the aim and purview of the statute as objects
of taxation.

The decisions cited on the other side, if pertinent at all to
the question of an income tax, which they are not, are not
strong enough to control an enactment which includes ¢ all
gains and profits,”” ¢ whether divided or otherwise;”’ that is
to say, whether divided or undivided.

Mr. Justice CLIFFORD delivered the opinion of the court.

Suits to recover back moneys illegally exacted as internal
revenue duties cannot, under existing laws, be commenced
in the Circuit Courts, except in cases where the taxpayer
and the defendant, whether the assessor or collector, are
citizens of different Staté. * Such suits under any other cir-
cumstances must be commenced in the State courts, as the
Circuit Courts have no jurisdiction to hear and determine
the same, except when they are removed from a State court
into the Circuit Court for the same district, on motion of
the defendant.f Where the parties are citizens of the same
State the action must be brought in the State court, but the
defendant, if he sees fit, and seasonably takes the proper
steps, may remove the case into the Circuit Court for trial.}

* Philadelphia v. The Collector, 5 Wallace, 728.
+ Hornthall ». The Collector, 9 Id. 564.
} The Assessor v. Osbornes, Ib. 572,
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Both parties in this case were citizens of the same State, and
the action was accordingly commenced by the plaintiff in
the State court, and the collector, as the defendant, not hav-
ing taken any steps to remove the suit into the Circuit
Court, the same was heard and determined in the State
court in which it was commenced.

Taxes were assessed against the plaintiff, under the inter-
nal revenue laws, in the sum of one thousand five hundred
and ninety-seven dollars, and the findings of the court show
that the assessor duly returned his assessment list to the
collector; that the collector demanded of the plaintiff the
amount of the tax assessed, and that he threatened if the
plaintiff refused to pay the same that he would coerce the
collection of the whole amount; that the assessor gave due
notice to the plaintiff when and where appeals from the
assessment would be heard, but that the plaintiff did not
appeal from the same, either to the assessor or to the Com-
missioner of Internal Revenue, and that he paid the whole
amount of the assessment under protest.

Pursuant to the practice in that jurisdiction, the Superior
Court reserved the questions of law arising upon the facts
found, and the question what judgment ought to be rendered
in the case, for the opinion and advice of the Supreme Court
of Errors, and the record shows that the Supreme Court of
Errors advised the Superior Court to render judgment for
the plaintiff, as exhibited in the transeript of the record re-
moved here by the writ of error for re-examination.

1. Remarks respecting the jurisdiction of the court to re-
examine the judgment rendered by the State court may well
be omitted, as the claim of the plaintiff’ as set forth in the
declaration necessarily draws in question the acts of Con-
gress imposing internal revenue duties and the authority
exercised by the defendant in collecting the same, and the
decision of the State court was against the validity of both,
if the acts of Congress be construed as authorizing the assess-
ment and collection of the duties.

2. Tried as the case was by the judge of the Superior
Court, as a substitute for a jury, the Supreme Court of
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Errors was bound to take the facts as found by that court,
and this court in re-examining the judgment must proceed
upon the same basis, as the finding of facts is made a part
of the record.*

By the finding, it appears that at the time of the assess-
ment the plaintiff owned a majority of the stock in two cer-
tain manufacturing corporations, whose affairs respectively
were managed by three or more directors, of which the
plaintiff was one; that the profits realized by the respective
companies the year preceding the assessment was greater
than the dividends which they made within the same period;
that the profits at the time of the assessment had not been
divided nor had they been in any way set apart from the
general assets of the respective corporations, nor had they
been appropriated for the use of the stockholders, otherwise
than the law will imply from the fact of the existence of
such profits; that the profits made by the respective corpo-
rations during that year were to such an amount that if the
interest of the plaintiff therein was legally subject to the
assessment the amount assessed and collected was the proper
amount; that the plaintiff delivered, under oath, his list
to the assistant assessor on the day of its date, omitting
the amount now in controversy from the list; that the asses-
gor required him to add the same to the list, which he de-
clined to do, and that the same was then added to the list
by the assessor; and the court also found that the assess-
ment was legally made, if such profits were in law liable to
such an assessment.

3. Such an amount of profits was made by the two corpo-
rations during that year that if the interest of the plaintiff
therein was legally subject to any assessment it is conceded
that the amount assessed and collected was correct, but the
proposition is that the interest of the plaintiff in such profits
was not legally subject to any such assessment, as it appears
that the corporations invested the profits in part in real estate,
machinery, and raw material proper for carrying on their

* Tancred v. Christy, 12 Meeson & Welsby, 823.
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business, and in part for the payment of debts incurred in
previous years, and that the same remained so invested at
the time the duties were assessed and collected. Part only
of the profits of that year was so invested, and it was that
part of the same which was not included in the dividends of
the year, and which the plaintiff refused to add to the list
he delivered to the assistant assessor, and which is now the
subject of controversy.

4. Intention to defraud the government is not imputed,
either to the corporations or to the plaintiff, unless the in-
vestment, in view of the circumstances, and the refusal of
the plaintiff to add the proportional amount of the same to
his list of annual gains and profits, constitute such fraud by
implication of law; but the defendant contends that the
plaintiff was required by law to pay the regular income tax
on such proportion of the entire net profits made by the two
companies as his stock bore to the whole stock of the cor-
porations.

Apart from the defence to the merits of the claim, that
the tax was lawfully assessed and collected, the defendant
also set up in his notice of special matters to be given in
evidence under the general issue that he paid over the
amount to the Treasury of the United States before the suit
was brought, and that the suit was barred by the nineteenth
section of the act of Congress, entitled an act to reduce in-
ternal taxation, which provides, among other things, that no
suit except under certain conditions not existing in the case
before the court, shall be maintained in any court for the re-
covery of any tax alleged to have been erroneously or ille-
gally assessed or collected until appeal shall have been duly
made to the Commissioner of Internal Revenue, and a de-
cision shall be had thereon, except in certain cases not
material to be noticed in this investigation, as the case, if
affected at all by the provision, falls within the rule and not
within either of the exceptions.*

5. Payment of the amount into the public treasury before

* 14 Stat. at Large, 152; Braun v. Sauerwein, 10 Wallace, 218.
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the suit was brought would be a good defence to the action
if the right of the plaintiff depended solely upon an implied
promise at common law, as the payment was made ‘in pur-
snance of the requirement of an act of Congress, and the
rule is well settled that the law will not imply a promise by
a public officer to pay money in his hands as such officer
twice, nor to pay it to a private party in a case where the
law requires him to pay it into the public treasury, and he
has complied with that requirement.* Indebitatus assumpsit
is founded upon what the law terms an implied promise on
the part of the defendant to pay what in good conscience he
is bound to pay to the plaintiff. Where the case shows that
it is the duty of the defendant to pay, the law imputes to
him a promise to fulfil that obligation. Such a promise to
pay, however, will never be implied unless some duty creates
such an obligation, nor will the law ever imply a promise to
do an act contrary to law or in violation of a public duty.t
Collectors of internal revenue, as well as collectors of im-
port duties, are required to pay all moneys by them col-
lected into the Treasury of the United States, and where
such moneys have been collected and the payment has been
made into the treasury as required by the act of Congress,
the law, in the absence of any other statutory regulations
upon the subject, would not imply any promise on the part
of the collector to pay back the amount to the taxpayer,
even if it appeared that the assessment was erroneous or
illegal, as he could not, in such a case, be under any obliga-
tion to pay the money twice, and to have paid it back to the
taxpayer in the first place would have been contrary to his
official duty as prescribed by an act of Congress. But the
right of the plaintiff to recover in such a case, if the tax is
illegal and he is not otherwise in fault, does not depend
alone upon an implied promise as at common law, as the
same act of Congress which requires the collector to collect
the tax and pay the money into the public treasury, contains

* 13 Stat. at Large, 286 ; 13 Id. 485; Cary v. Curtis, 3 Howard, 250.
t Curtis v. Fiedler, 2 Black, 478.
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other provisions from which the implication necessarily
arises that the taxpayer in such a case, if the tax is illegal,
may maintain an action against the collector to recover back
the amount. Much examination of that question, however,
is unnecessary at this time, as the rule upon the subject is
definitely settled by prior decisions of this court.*

Such a defence, therefore, cannot avail the defendant in
this cause, as the right of action, though in form an action
of assumpsit, is grounded upon the act of Congress providing
for the assessment and collection of taxes, which will suf-
ficiently appear from a single suggestion. None of the in-
ternal revenue acts contemplate that the collectors shall
reimburse themselves for the amount of any judgment re-
covered against them on account of duties illegally or errone-
ously assessed and collected. On the contrary, the act of
Congress expressly provides that the Commissioner of Inter-
nal Revenue shall repay to collectors or deputy collectors the
full amount of such sums of money as shall or may be re-
covered against them in any court for any internal duties or
licenses collected by them, with the costs and expenses of
suit.t

6. Prior to the passage of the act of the 18th of July,
1866, it is quite clear that the taxpayer, if he was illegally
assessed, might maintain an action of assumpsit against a
collector to recover back the amount, if he paid it under
protest, although he had not taken any appeal to the Com-
missioner of Internal Revenue.] Such were the views of
this court in the case of Philadelphia v. The Collector,§ and
no doubt is entertained that the decision was entirely cor-
rect, but it is a great mistake to suppose that the right to
maintain the action, as there conceded, was founded in the
theory that the collector held money in his hands belong-
ing to the plaintiff which he was bound to refund, as the

* Philadelphia v. Collector, 5 Wallace, 731; Curtis v. Fiedler, 2 Black,
479; 18 Stat. at Large, 236, 239.

1 13 Stat. at Large, 239.
I Philadelphia v. Collector, 56 Wallace, 730; 14 Stat. at Large, 152.
¢ b Wallace, 730.
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decision was placed expressly upon the ground that the sev-
eral provisions in the internal revenue acts, before referred
to, warranted the conclusion as a necessary implication that
Congress intended to give the taxpayer such remedy.

Remedies of the kind, given by Congress, may be changed
or modified, or they may be withdrawn altogether at the
pleasure of the law-maker, as the taxpayer cannot have any
vested right in the remedy granted by Congress for the cor-
rection of an error in taxation.*

Suits for such causes of action are absolutely prohibited
until the taxpayer shall appeal to the Commissioner of In-
ternal Revenue, and until the appeal has been decided, unless
the decision is postponed longer than six months, in which
case he is at liberty to sue within one year from the time
when his appeal was taken.}

Three answers are made by the plaintiff to that defence,
as presented in the record: (1.) He contends that the pro-
vision is prospective, and that Congress did not intend that
it should retroact so as to affect a vested right. (2.) That
the act of Congress in question, even if it is a bar to such a
suit in a Federal court, is inoperative, as such, in a State
court. (3.) That the money paid for the taxes, inasmuch as
it was paid under protest, must be considered as money in
the hands of the defendant belonging to the plaintiff, and that
the plaintiff in that view of the case has a vested right at

i common law to his remedy to recover it back.

Pending suits, it may be conceded, are not affected by
that provision, but it is impossible to say that any suit sub-
’ sequently commenced for such a cause of action is not em-
i braced within its scope and meaning, as the language is,
¢ No suit shall be maintained in any court for the recovery of
: any tax alleged to have been erroneously or illegally assessed
or collected, until appeal shall have been duly made to the
Commissioner of Internal Revenue,” &c., as more fully set
forth in the section. Awuthority was vested in the commis-

i * Curtis v. Fiedler, 2 Black, 479.
+ Nichcls ». United States, 7 Wallace, 130; Braun ». Sauerwein, 10 Id.
218,
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gioner by the prior act to remit, refund, and pay back, “on
appeal to him made,” all duties erroneously or illegally as-
gessed or collected, and all duties that appeared to be un-
justly assessed or excessive in amount.*

Appeals were permitted by that act, though not required
as a condition to a right of action, but inasmuch as the right
of appeal and the right of action were conferred by the same
act, the court is of the opinion that it was entirely competent
for Congress to add new conditions to the exercise of that
right whenever in its discretion the public interest might
require such additional regulation. Unless the meaning of
the section can be restrained by construction it is quite clear
that it includes the State courts as well as the Federal courts,
as the language is that no suit shall be maintained in any
court to recover any tax alleged to have been erroneously or
illegally assessed or collected, and there is not a word in the
section tending to show that the words ¢in any court” are
not used in their ordinary sense. Unquestionably if the pro-
vision is a good bar in the Federal courts, it is a good bar
in all courts acting under the same act of Congress, and fur-
nishes the rule of decision for all.}

Special reference is made to the fact that a prior suit was
commenced by the plaintiff, which was pending in the Cir-
cuit Court at the time the act was passed taking away the
original jurisdiction of the Circuit Courts in all such cases,
except where the parties are citizens of different States, but
the only answer which need be made to that suggestion
is that the present suit is wholly unaffected by that cir-
cumstance.

Regulations exist in some of the States that where the
first suit is abated and a second suit is brought within a
prescribed time the statute of limitations shall cease to run
from the date of the first suit, but Congress has not passed
any law to that effect, and it is conceded that none such ex-
iste in the State where the suit was commenced.

Sufficient has already been remarked to show that the

* 18 Stat. at Large, 289. t Cary v. Curtis, 8 Howard, 254.
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third proposition of the plaintiff cannot be sustained, as a
party cannot have any vested right in a remedy conferred
by an act of Congress to prevent Congress from modifying
it or adding new conditions to its exercise.

7. Suppose, however, that the rule is otherwise, that the
provision in question is not a bar to the present suit, still
the court is of the opinion that the addition made to the list
rendered by the plaintiff was proper, that the tax was law-
fully assessed, and that the plaintiff is not entitled to recover
in this case.

Assessed as the duties in this case were under the act of
the thirtieth of June, 1864, attention will be called chiefly
to the provisions of that act. Congress evidently intended
by that act, as appears by the one hundred and sixteenth,
and the six following sections, to tax all the annual gains,
profits, and income of every person residing here, and of
every citizen residing abroad, whether derived from any kind
of property, rents, interests, dividends, salaries, or from any
profession, trade, employment, or vocation, or from any
other source whatever, except as therein mentioned, if such
annual gains, profits, or income exceed six hundred dollars.
Section one hundred and seventeen declares what shall be
included in estimating the annual gains, profits, or income
of any person, and, among other things, expressly provides
that the gains and profits of all companies, whether incor-
porated or partnership, other than the companies specified
in that section, shall be included in estimating the annual
gains, profits, or income of any person, entitled to the same,
whether divided or otherwise.*

Manufacturing companies are not mentioned in that sec-
tion, and of course they fall within that clause of the section
which in terms applies to all companies, whether incorpo-
rated or partnership, not specified in that section. Lists or
returns of the amount of income are required by section one
hundred and eighteen, and section one hundred and nine-
teen prescribes the time of payment and defines the penalty
in case of neglect and refusal.

* 13 Stat. at Large, 282,

R ——————SS
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Support to the view that the list of an individual should
include undivided as well as divided profits is derived from
the requirements of the one hundred and twentieth section,
which levies a duty of five per centum on all dividends in
scrip or money thereafter declared due, whenever the same
shall be payable to stockholders, policy-holders, or depos-
itors, as part of the earnings, income, or gains of certain
described companies, not including manufacturing compa-
nies, and on all undistributed sums, or sums made or added
during the year, to their surplus or contingent funds. Strong
confirmation of that view is also derived from section one
hundred and twenty-one of the same act, which requires
banks of circulation, if they neglect to make divideads, or
additions to their surplus or contingent fund, as often as
once in six months, to make a list or return in duplicate of
the amount of profits which have accrued or been earned
within that period, and to present the list or return to the
collector of the district and pay to him five per cent. on such
profits.*

Substantially the same requirement is made of every rail-
road, canal, turnpike, canal-navigation and slack-water com-
pany, and the provision is that all profits of such a company
carried to the account of any fund or used for construction
shall be subject to and pay a duty of five per centum on the
amount of all such profits.t Other references to the same
effect might be made, but it is believed that these are suf-
ficient to show that the policy of Congress in that act was
to tax all gains and profits, whether divided or undivided,
and that the construction that the undivided gains and profits
of manufacturing companies are properly included in that
rule is just and reasonable.

Decided cases are referred to,} in which it is held that a
stockholder has no title for certain purposes to the earnings,
net or otherwise, of a railroad prior to the dividend being

* 13 Stat. at Large, 284. t 13 1d. 284, 3 122.

: Zg Minot v, Paine, 99 Massachusetts, 106; Goodwin v. Hardy, 67 Maine,
45,

YOL. XIL 2
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declared, and it cannot be doubted that those decisions are
correct as applied to the respective subject-matters involved
in the controversies. QGrant all that, still it is true that the
owner of a share of stock in a corporation holds the share
with all its incidents, and that among those incidents is the
right to receive all future dividends, that is, his proportional
share of all profits not then divided. Profits are incident to
the share to which the owner at once becomes entitled pro-
vided he remains a member of the corporation until a divi-
dend is made.* Regarded as an incident to the shares, un-
divided profits are property of the shareholder, and as such
are the proper subject of sale, gift, or devise. Undivided
profits invested in real estate, machinery, or raw material
for the purpose of being manufactured are investments in
which the stockholders are interested, and when such profits
are actually appropriated to the payment of the debts of the
corporation they serve to increase the market value of the
shares, whether held by the original subsecribers or by as-
signees. But the decisive answer to the proposition is that
Congress possesses the power to lay and collect taxes, duties,
imposts, and excises, and it is as competent for Congress to
tax annual gains and profits before they are divided among
the holders of the stock as afterwards, and it is clear that
Congress did direct that all such gains and profits, whether
divided or otherwise, should be included in estimating the
annual gains, profits, or income liable to taxation under the
provisions of that act. Annual gains and profits, whether
divided or not, are property, and, therefore, are taxable.

JUDGMENT REVERSED with costs and the cause remanded
for further proceedings

IN CONFORMITY TO THE OPINION OF THIS COURT.

* March v. Railroad, 48 New Hampshire, 520.
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StureES v. THE COLLECTOR.

Under the 6th section of the act of March 8d, 1865, which enacts that ¢ there
shall be hereafter collected and paid on all goods, wares, and merchan-
dise, of the growth or produce of countries east of the Cape of Good
Hope (except raw cotton and raw silk as reeled from the cocoon, or not
further advanced than tram, thrown, or organzine), when imported from
places west of the Cape of Good Hope, a duty of ten per centum ad va-
lorem, in addition to the duties imposed on any such article when im-
ported directly from the place or places of their growth or production,”
a duty of ten per cent. is chargeable on such goods, &c., when imported
from places west of the Cape, though the same goods be freed from duty,
when imported from the place of their growth or production, east.

Error to the Circuit Court for the District of New York.

This was an action brought in the court below against the
collector of the port of New York, to recover a sum exacted
as a ten per cent. ad valorem duty upon a quantity of indigo,
the product of a country east of the Cape of Good Hope,
and which had been imported into New York, on the 7th of
July, 1865, from England.

Whether the right to lay the duty did or did not exist,
depended on the construction of the 6th section of an act of
Congress of March 3d, 1865,* relating to the importations
of goods from places west of the Cape of Good Hope, in cases
where the goods were the products of places east of it. It
was not denied, apparently, that if the indigo had been im-
ported directly from the place of its growth, the duty would
not have been payable. The difficulty was under the act
Just mentioned and in regard to an importation not direct,
but from England, a place west.

This act of March 8d, 1865, already referred to, as in force
when this particular cargo was imported, had been preceded
by other acts on the same subject, and by some judicial con-
struction on one of them. That history was thus:

By section 14 of the act of July 14th, 1862, entitled an

* 13 Stat. at Large, 493. See the act nfra, p. 22.
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act ‘“increasing temporarily the duties on imports and for
other purposes,”’* it was enacted, that:

“There shall be levied, collected, and paid on ALL goods, wares,
and merchandise, of the growth or produce of countries beyond
the Cape of Good Hope, when imported from places this side of
the Cape of Good Hope, a duty of ten per cent. ad valorem, AND
in addition to the duties imposed on any such articles when im-
ported directly from the place or places of their growth or pro-
duction.”

In the official edition of the statutes the word ¢ and” just
above printed in large capitals, was printed in italics; a form
of printing which indicated that the compiler of the edition
supposed it an accidental insertion, and superfluous. An
act subsequent to that above-quoted act, namely, of March
3d, 1868,1 enacted that the above-quoted section should be
so modified as

“To allow cotton, and raw silk as reeled from the cocoon, of
the growth or produce of countries beyond the Cape of Good
Hope, to be exempt from any additional duty when imported from
places this side of the Cape of Good Hope, for two years from
and after the passage of this act.”

These two articles were exempt from duty at the time of
the passage of the above-quoted act of 1862.

Soon after the passage of the act of 1862, but before the
act of 1863, modifying it, one Hadden, imported into New
York from England, a quantity of raw silk, the product of
Persia, and which it was admitted but for the act of 1862
would have been free from duty. A duty of ten per cent.
being exacted and paid under protest, Hadden brought suit
in the Circuit Court for New York, against the collector, to
recover what he had paid; his idea in bringing suit to re-
cover the duty paid on the silks, being that:

1st. That the expression in the act of 1862, ¢ AND IN AD-
DITION to the duties imposed on such articles when imported

* 12 Stat. at Large, 557. 1 Ib. 742.
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directly from the place or places of their growth or impor-
tation,”” laid the ten per cent. only in cases where the pro-
duct was already subject to some prior duty, large or small.

2d. That by the words ¢ this side of the Cape,” goods im-
ported into the Atlantic ports were within the terms and
chargeable with duty, while goods imported into the Pacific
ports were not within them, and not chargeable, and so that
the clause of the Constitution, which requires all duties to
be uniform throughout the United States, was contravened;
and the enactment itself, of course, void.

The Circuit Court, admitting that previous sections of the
act did undoubtedly lend some countenance to the impor-
ter’s argument that the duty was laid only where a prior duty
existed, and that the 14th section itself was obscure, still
considered, on the whole statute, that the silks were meant
to be charged with the ten per cent. ad valorem, and that as
the expression “this side of the Cape,” was only another
form of saying ¢ places west of the Cape,” that judgment
was to be given for the United States. It was so given ac-
cordingly. That judgment was affirmed in this court on
error ;* the Supreme Court adverting to the act of 1863,
modifying that of 1862, as showing that the understanding
of Congress was that the ten per cent. was imposed as an ad-
ditional duty, though in fact raw silk, as already stated, was
at the time exempt.

In June, 1864, seven months after the decision just men-
tioned of Hadden’s case, on the circuit, Congress repealed
section 14th of the act of 1862, and by an act like the former

one, entitled “an act to increase duties on imports,” &c.,
enacted :

“That on and after the day and year this act shall take effect,
there shall be levied, collected, and paid on all goods, wares, and
merchandise of the growth or produce of countries east of the
Cape of Good Hope (except raw cotton), when imported from
places west of the Cape of Good Hope, a duty of ten per centum
ad valorem, in addition to the duties imposed on any such articles

* Hadden v. The Collector, & ‘Wallace, 107.  § 18 Stat. at Large, 216.
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when imported directly from the place or places of their growth
or production.”

The reader will observe that the words ¢ this side  of the
Cape of Good Hope, in the act of 1862, are changed in the
new act to ¢ west’ of the Cape, and that the word “and”
disappears.

This enactment was in substance (with an extension of the
exemption from duty to raw silk in certain condition), re-
enacted in section 6th of an act of March 3d, 1865,* under
the provisions of which the defendant levied and collected
the duties upon the plaintiff’s importations. That section
enacted :

“That there shall be hereafter collected and paid on all goods,
wares, and merchandise of the growth or produce of countries
[east] of the Cape of Good Hope (except raw cotton and raw
silk as reeled from the cocoon, or not further advanced than
tram, throwu, or organzine), when imported from places west
of the Cape of Good Hope, a duty of ten per centum ad valorem,
in addition to the duties imposed on any such article when im-
ported directly from the place or places of their growth or pro-
duetion.”

In the present suit, the court below gave judgment for the
collector, and the importer brought the case here.

Mr. George Ticknor Curtis, and Mr. A. R. Culver, for the
plaintiff' in error :

1. The difficulty which existed, as to the proper construc-
tion of the 14th section of the act of 1862, was remedied by
Congress in June, 1864, by an enactment, as a substitute for
the 14th section of the act of 1862, leaving out in the latter
act the word “and,” substituting the word “east®’ for “be-
yond,” the words “ west of ”” in place of the words “ this side,”
and repealing in terms the act of July 14th, 1862. This re-
peal and substitution took place seven months after the de-

* 18 Stat. at Large, 493,
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cision on the circuit, in the case of Hadden v. The Tollector,
Congress being at the time aware of the construction which
had been put upon the 14th ‘section of the act of 1862, by
the courts. Why after this decision in favor of the govern-
ment, did it thus legislate upon the subject, repeal the act of
1862, enact a new section, and use different language in the
latter act, unless for the purpose of showing that the court
had misunderstood its former intentions, and of piacing them
beyond doubt ?

2. Laws imposing duties are never construed beyond the
natural import of the language used, and duties are never
imposed upon the citizen upon doubtful interpretations.* If
he who could, and ought to have explained himself clearly
and fully has not done it, it is the worse for him. This is a
maxim of the Roman law.

Mr. Akerman, Attorney-General, Mr. Bristow, Solicitor-Gen-
eral, and Mr. Hill, Assistant Altorney-General, contra :

The interpretation put upon the act of July 14th, 1862, in
the Circuit Court in Hadden v. The Collector, became a part
of the statute itself, and if Congress, in subsequent statutes,
used the same or substantially the same language, the legal
presumption is that it intended that the language should
bear the judicial construction previously given to it.t Now
there is no essential difference in the language of the acts,
The omission in the act of 1864, of the conjunction “and
before the words “in addition to,” in the act of 1862, does
not indicate an intention to limit the application of this sec-
tion to articles previously dutiable.

This act of 1862, was substantially re-enacted in the act
of 1865, which was in force when these goods were imported,
the only difference being that the exception is extended to
raw silk.

The object of these duties “in addition,” was, of course,
to increase the revenue. In distributing the additional bur-

* Adams ». Bancroft, 8 Sumner, 387.

t Kirkpatrick v. Gibson, 2 Brockenbrough, 888 ; Commonwealth v. Hart«
nett, 3 Gray, 450.
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den thus caused, it would seem proper that those favored
articles, which had heretofore been admitted free of duty,
| should bear some portion of it." If, besides this, it was the
| purpose of Congress, as it doubtless was, to discriminate
: against the products of countries east of the Cape of Good
Hope, when imported from places west of the Cape, no good
reason can be assigned why such discrimination should not
apply to articles otherwise exempt from duty as well as to
_ dutiable articles.

] Laws imposing duties and taxes are not to be construed
strictly against the government, but liberally, so as to effec-
tuate the purpose of the legislature.*

Mr. Justice CLIFFORD delivered the opinion, affirming
the judgment.

R R S

Moneys paid for import duties, when illegally levied, may
be recovered back by the owner, importer, or consignee in
an action of assumpsit against the collector by whom the
same were exacted, if the payment was made under written
protest, as required by law, and the party making the pay-
ment failed to obtain redress by appeal seasonably taken to
the Secretary of the Treasury.¥

Forty-one chests of indigo, the product of India, were, on
the seventh of July, 1865, imported by the plaintiffs from
London, England, into the port of New York, and the agreed
statement shows that the late collector of that port levied
“ and exacted as duties thereon ten per centum ad wvalorem;
that the plaintiffs paid the same under written protest, and
that the decision of the collector levying the duties, on ap-
‘ peal duly taken to reverse the same, was affirmed by the
Treasury Department.

They protested that the assessment was illegal upon the
| ground that the goods were entitled to be admitted to entry
| free of duty, and having failed to obtain redress from the
Secretary of the Treasury for what they regarded as an ille-

* Cliquot’s Champagne, 3 Wallace, 114, 145; United States v. Hodson, 10
Id. 895.
1 18 Stat. at Large, 215.
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gal exaction, they brought an action of assumpsit against
the executors of the late collector to recover back the amount
so exacted and paid for the duties.

Process having been issued and served, the defendants
appeared and the parties went to trial, but they ultimately
submitted the case to the decision of the court upon an agreed
statement of facts. Before the case was finally submitted,
however, the parties were heard, and the court subsequently
rendered judgment for the defendants, and the plaintiffs sued
out a writ of error and removed the cause into this court.

Whether the goods imported in this case were dutiable or
not depends upon the construction to be given to the sixth
section of the act of the third of March, 1865, which pro-
vides that there shall be hereafter collected and paid on all
goods, wares, and merchandise, of the growth or produce of
countries east of the Cape of Good Hope (except raw cotton
and raw silk as reeled from the cocoon, or not further ad-
vanced than tram, thrown, or organzine), when imported
from places west of the Cape of Good Hope, a duty of ten
per centum ad valorem, in addition to the duties imposed on
any such article when imported directly from the place or
places of their growth or production.*

Strike out the last clause, commencing with the words
‘“in addition,” and the body of the section would be as clear
as any enactment can be that all goods, wares, and merchan-
dise (save the two excepted articles), imported from places
west of the Cape of Good Hope, if grown or produced in any
country east of the Cape of Good Hope, are by that pro-
vision subject to a duty of ten per centum ad valorem.

Argument upon that subject is unnecessary, as the propo-
sition is as plain as anything in legislation can be, but if that
clause had been omitted goods imported from London, the
growth or production of India, would not have been subject
to any higher rate of duty than goods of like kind imported
directly here from India, the place of their growth or pro-
duction, unless the goods were, by antecedent laws, sub-

* 18 Stat. at Large, 498.
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Jjected to a rate of duty higher than that imposed in the sec-
tion under consideration, which would have defeated wholly
or partially both purposes which Congress had in view in
enacting the new provision.

Congress desired to raise more revenue from importations
consisting of articles grown or produced in countries east of
the Cape of Good Hope, and at the same time to preserve
and continue the discrimination established by existing laws
in favor of importations made directly from the countries
where the articles imported were grown or produced.

Had the last clause of the section been omitted the new
provision, in any view of the subject, would not have aug-
mented the revenue to any considerable extent, and if con-
strued as repealing the prior laws upon the same subject its
effect would have been very largely the other way, and it
would have operated as a discrimination against the direct
trade and in favor of the importation of such articles from
countries west of the Cape of Good Hope, or in other words,
it would have reversed the policy of the government by
encouraging the indirect instead of the direct trade in the
articles of commerce grown or produced in those distant
countries. Kvidently, therefore, the clause providing that
the duty levied by the section was in addition to the duty
imposed on any such article when imported directly from
the place or places of their growth or production was an
indispensable provision to carry into effect the purposes in-
tended to be accomplished by the enactment.

All articles of the growth or product of countries east of
the Cape of Good Hope, except the two named as exempted,
when imported from places west of the Cape are declared to
be subject to the rate of duty therein prescribed, and to pre-
vent any misconception as to the intention of Congress and
to close the door against any suggestion that the new pro-
vision repealed or modified the prior law, it was provided
that the new duty was in addition to the duties previously
“imposed on any such article ” when imported directly from
the place or places of their growth or production. Ten per
centum ad valorem is imposed on all such goods, wares, and




Dec. 1870.] Sturees v. ThE COLLECTOR. 2%

Opinion of the court.

merchandise, except the two articles named as exempted,
whether they were or were not subject to duty as articles
of direct trade under any antecedent law, if they fell withir
the conditions specified in the sixth section of the act impos-
ing the duty.

Certain articles of the growth or production of countries
east of the Cape of Good Hope were subject to duty, even
when imported here directly from the place of their growth
or production, while other articles, when so imported, were
entitled to be admitted to entry free of duty. Articles of the
kind described in the section, not dutiable as articles of the
direct trade under any antecedent law, were to pay only the
ten per centum ad valorem specified in the section, but all
articles previously dutiable as articles of the direct trade,
save the two exempted in the body of the section, were to
be subject, in case they were imported here as articles of the
indirect trade, to a duty of ten per centum ad valorem in ad-
dition to the duty imposed under any prior law, in case the
articles were imported here directly from the place or places
of their growth or production. Construed in that way, both
of the purposes which Congress had in view were accom-
plished, as the provision had the effect to augment the reve-
nue, and at the same time to preserve and continue the dis-
crimination created by antecedent laws in favor of the direct
trade, which is in accordance with the policy of our external
revenue system as exhibited in all our laws upon the subject.

Raw cotton and raw silk as reeled from the cocoon, or not
further advanced than tram, thrown or organzine, were ex-
empted from the new duty, or any other, by an exception
inserted in the body of the section, and it is a reasonable
conclusion that if Congress had intended to exempt any
other articles of the growth or production of those countries,
the articles would have been enumerated and included in
that exception. Expressio unius est exclusio allerius.

Such an exception as that inserted in the body of the sec-
tion was indispensable to exempt any such article from the
new duty, as the introductory words of the section include,
1n express terms, all goods, wares, and merchandise, of the
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described character, when imported from places west of the
Cape of Good Hope. Unless it can be assumed that the
words ¢ all goods, wares, and merchandise *> are not used in
their ordinary sense, it must be understood that they include
all such articles of importation not specifically exempted, as
the exception proves the rule, and shows to a demonstration
that all such articles, except those two are subject to the
prescribed duty, and that the last clause was not superadded
to exempt any other articles from the operation of the intro-
ductory words of the section, but to prevent the entire pro-
vision from being misunderstood and misapplied, so as to
defeat one or both of the purposes which Congress had in
view in passing the law. Confirmation of this view is de-
rived from the antecedent legislation of Congress upon the
same subject.

Duties on imports were temporarily increased by the act of
the fourteenth of July, 1862, the fourteenth section of which
levied ¢ on all goods, wares, and merchandise of the growth
or produce of countries beyond the Cape of Good Hope aduty
of ten per cent. ad valorem, and in addition to the duties
imposed on any such articles when imported directly from
the place or places of their growth or production.”

Attention need only be called to the last clause of that
enactment, as it is not controverted that the legal effect of
the body of the section, under which the duties in this case
were levied and collected, is substantially the same as the
corresponding portion of that provision, but the suggestion
is that the last clause in the last act is materially different
from that of the former, as it does not contain the word
‘“and” before the words “in addition,”” as employed in the
prior act. Drop the word “and” before the words ¢“in
addition,” as employed in the former law, and the language
of the respective clauses is the same without the variation
of a single letter.*

Congress having subsequently repealed that provision,
found it necessary at a later period to re-enact it, and in re-

* 12 Stat. at Large, 657; 13 Id. 493,
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producing the provision the word ¢“and” before the words
“in addition,” as employed in the prior law, was dropped
evidently because it was a redundant word wholly unneces-
sary to give expression to the meaning and intention of the
law-makers. When the act was transcribed for official pub-
lication the word “and” was italicized by the compiler of
the acts of Congress as expressive of his opinion that it was
a redundant word, as it plainly appears to be to every one
acquainted with the revenue laws and the subject-matter to
which the particular provision relates.*

Importations of raw silk, soon after the passage of that
act, were made from Liverpool, England, into the port of
New York, and it was agreed in the statement of the case
that the articles imported were the products of Persia and
China. Ten per cent. duty was exacted, and the merchant
paid the same under protest and brought assumpsit against
the collector to recover back the amount paid. He was de-
feated in the Circuit Court and he removed the cause into
this court, where the judgment of the Circuit Court was
affirmed by the unanimous opinion of this court. In dis-
posing of the case the court say that the latter clause does
not qualify the general language, “ on all goods, wares, and
merchandise,” employed in the body of the section, so as to
exclude from it the articles exempted from duty under pric-
acts of Congress. Instead of that, the court proceeds to say
that it only prowides that the duty laid by the body of the
section “shall be in addition to existing duties on such
articles when imported directly from their places of growth
or production;” that such articles as already pay a duty
when imported directly from those places shall pay a further
duty, as therein prescribed, if imported from countries west
of the Cape, the object being to increase the duty upon the
articles when not imported directly from their places of
growth or production.t

Based as that opinion is upon the proposition that the

* 13 Stat. at Large, 216; Ib. 493.
+ Hadden v. The Collector, 5 Wallace, 112.
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latter clause of the section does not qualify the first clause
imposing the new duty, it is decisive of the question before
the court, as it is clear that the word ¢and” before the
words ¢ in addition” was not regarded as of any importance
or as contributing in any degree to that conclusion. On the
contrary, the court decided on that oceasion, what undoubt-
edly is correct, that the words ‘“any such articles,” in the
last clause of the section, ¢ do not mean all the articles em-
braced in the first clause, but only such of them as were
already subject to duty,” to which we add, leaving all the
rest subject to the new duty imposed by the first clause or
the body of the section.

Support to that conclusion was also drawn, in that opinion,
from the second section of the act of the third of March,
1868, modifying the fourteenth section of the prior act, and
providing that cotton and raw silk, as reeled from the co-
coon, of the growth or produce of countries beyond the Cape
of Good Hope, should be exempted from any additional duty
when imported from places this side of the Cape for two
years from and after the passage of the act.*

Unaided by one or two remarks of the circuit judge in
disposing of that controversy in the Circuit Court, the de-
fence here would be entirely without support, but it is a
sufficient answer to those remarks to say that the decision
of the case when removed here by writ of error was not
placed upon that ground; that the ground assumed in this
court was that the Iast clause of the section, when properly
construed, did not qualify the body of the section in respect
to the articles not previously dutiable; that it merely pro-
vided that the new duty was an additional one in respect to
articles subject to duty under prior laws, leaving all other
articles embraced in the first clause or the hody of the sec-
tion subject to the new duty therein prescribed; and the
court as now constituted, is clearly of the same opinion.

JUDGMENT AFFIRMED.

- —

* 12 Stat. at Large, 657; Ib. 742,
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Tae MariA MARTIN.

1. Even flagrant fault committed by one of two vessels approaching each
other from opposite directions does not excuse the other from adopting
every proper precaution required by the special circumstances of the
case to prevent a collision.

2. Damages equally divided in a case of collision on an application of this
rule.

AppEAL from the Circuit Court for the District of Wis-
consin.

On the night of the 22d of June, 1866, the steam propeller
Cleveland, in rounding Bar Point,* at the head of Lake Erie,
on her way up the lake to Detroit, made the lights of a tug
and tow, descending the Detroit River near its mouth into
the lake, at the supposed distance of two miles. They
proved to be the lights of the tug McClellan, having in tow
the bark Maria Martin, bound down the lake.

At the time when the lights were made by the lookout
of the propeller, this last named vessel had just obtained her
offing from Bar Point and was put upon her course for Bois
Blane light,t north by east. Her course had been west by
north around Bar Point until she brought Bois Blanc light
to bear northeast by east, when she at once steered for it.
The tug, with the bark in tow, was at this time steering
south-southwest. The respective courses were, therefore,
one point divergent. The propeller made the red signal-
light of the tug and the red signal-light of the bark from a
quarter to half a point over her starboard bow. The Me-
Clellan made the green light of the propeller one-fourth of
a point over her port bow. The night was a bright star-
light night, with a light wind from southwest. The propeller
was running past the land from six to six and a half miles
an hour. The tug and tow were at about the same speed.
All three of the vessels had their red and green signal-lights
prf)perly displayed, and they were easily distinguishable. At
this time another tug, the Muir, with five vessels in tow, was

* On the Canada shore; see diagram at p. 34.
t On the American side; see diagram, p. 84.
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slowly ascending the Detroit River a little in advance of the
propeller, and at about the same distance from the eastern
or Canada shore. The bark was towed by means of a
rope paid out from her starboard bow, four feet from the
bowsprit, 860 feet, and made fast to a samson post in the
deck of the tug, about midships, and some twenty-five feet
from the taffrail, over which it of course played, from star-
board to larboard, as the tow might sheer on the one hand
or the other. As the vessels approached each other, their
respective lights closed in until they were running nearly
“stem on,” At this juncture, and when separated by about
half a mile, the tug and bark being pretty well on to the
American shore, and the steamer having a fair berth on the
Canada side, the tug sounded one sharp whistle, and in thirty
seconds repeated the whistle as a signal to the propeller that
she wished her to pass on her port side. The propeller re-
sponded with one blast of the whistle, and ported her helm
and displayed to the tug her red signal-light. The tug
ported her own helm when she turned half a point and be-
came steady on her course. The propeller ran past the tug,
port side to port side, with, however, only a narrow berth
between ships, when at the instant in which her stem had
passed the stern of the tug, the bark collided with the pro-
peller on her port side; the port bow of the bark striking
the port bow of the steamer, and the steamer sinking in ten
minutes after the blow. The point of collision was about a
mile and a half below Bois Blanc light; a point at which
tugs usually prepare to cast oft’ their tows, and the tows get
ready to enter the lake, and in this case apparently when
abreast the light, the bark had commenced making sail pre-
paratory to hauling in her line and steering her course down
the lake.

In consequence of the catastrophe the owners of the pro-
peller libelled the bark in the District Court for Wisconsin.
It was not asserted that the tug had been guilty of auny fault;
the main matter relied on in support of the libel being that
the bark had not followed the tug, but had made a sudden
sheer. 'Whether she had made such a sheer or not was a
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principal point of fact in the case, and one about which
much conflicting evidence was given. Numerous persons
who had been on her swore that she followed straight after
the tug, but not less numgrous ones who had been on the
propeller swore that at the instant when Aer stern had passed
the stern of the tug the bark shut in her red light and
showed her green light to the propeller; a fact which, if
true, would show that she had left her line of direction and
shot off at nearly right angles with the course of the tug.*
It seemed to be in proof that the bark, though a well-steer-
ing vessel, had not steered well after the tug through the
night; and the allegation of the steamer was that the bark
having begun to make sail preparatory to steering down the
lake, had misunderstood the whistle sounded by the tug, a
theory which the evidence of the mate supported. DBut
whether she had made any such sheer as would have made
this accident unavoidable, if the steamer had not been first
guilty of the greatest faults, was another question; and
whether, if she had made such a sheer, the steamer had not
been the cause of her doing so, was yet a third one.

The reader thus sees that the case involved two points:

First. One of mere fact, dependent on conflicting testi-
mony, which it would not be at all worth while to report,
whether there was a sheer but for which the catastrophe
would not have occurred.

Second. A point of law, whether, if so, it was in view of
the propeller’s previous conduct, a fault.

) The District Court, taking one view of the evidence, con-
sidered, apparently, that the alleged sheer was nothing more
than the bark’s keeping on her course before she had time
to swing round and follow the tug, a matter which that
court considered would, to those on the steamer, look just
like a sheer.

That court held, therefore, that the propeller was alone to
blame, and it dismissed the libel.t

* The tl}eory of the libellants is illustrated in- their diagram on p. 34.
t T.hct view of the District Court, which was that pressed by the respond-
ents, is illustrated by their diagram on p. 35.
VYOL. XII. 8
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Diagram illustrating the libellant’s general view.
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Diagram illustrating the respondent’s general view.
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On appeal to the Circuit Court, while that court was fully
of the opinion with the District Court, that the propeller was
in great fault in driving at a reckless rate in narrow water,
where vessels in tow usually cut off from their tugs, and
where a small channel is liable to be crowded by numerous
tows—as this channel at this time actually was crowded—yet
making a somewhat different case on the evidence from that
which the District Court had assumed, it inculpated the bark
also. On the first point—the liability of the steamer—it
said thus:

“It is clear that the libellants knew that the Detroit River, on
account of the magnitude of its commerce, and the number of
tugs with loaded vessels passing through it, had to be navigated
with great watchfulness and care, and that the tug and bark
whose lights they had made, as they were descending the river,
could not be handled, in case of peril, as well as the propeller
could. Notwithstanding these things, we find these officers
managing their boat without regard to the dangers of navigat-
ing this river, and exercising no more watchfulness than if they
had been navigating the open lake. Although they saw the
lights of the tug and bark, and pronounced them to be very
bright, at the distance of two miles, yet they did not change the
course of their boat until the tug had signalled them to do it,
and at this time the vessels had approached within half a mile
of each other. But even then, by the practice of reasonable sea-
manship, all trouble could have been avoided. If the propeller,
instead of porting half a point, or three-fourths even, had gone
a point further to the eastward, the collision could not have
taken place. There was nothing in the way of her doing this,
for the river was wide enough, and there were no lights closing
on them from the east. To put only one hundred feet between
her and the tug, when she could, with safety to herself, put 2
greater distance between them, considering the circumstances
of this navigation, was bad seamanship. Watchful and careful
officers, having due regard to the rights of persons and property,
would not have taken the risk that the officers of the propeller
did. They surely risked enough by not changing the course of
tneir boat until she was close on to the tug. Common vigilance
required that when they changed the course of the propeller
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they should have made a more decided change. But these
officers, besides not going further to the eastward, were in fault
in not checking the speed of their boat. They should not have
entered a narrow river where in the night there is always more or
less danger of collision, without materially slackening the speed
at which they had been running. And this was only the more
incumbent on them, because, at so short a distance from the tug
and bark, they should, as careful seamen, have apprehended the
possibility of danger.”

On the second point—the liability of the bark after ex-
amining the evidence—the Circuit Court said thus:

«Tt is plain, notwithstanding the faults of the propeller, that
this disaster would not have occurred had the bark followed,
as she was required to do, the course of the tug. That she did
not follow after the tug, but when the propeller was abreast of
the tug, sheered to the port of the tug,shutting out from the pro-
peller her red light, and showing only her green light, and con-
tinued on in this course until she struck the propeller on her
port side, as she was swinging to starboard, is a fact clearly
established by the weight of the evidence. . . . T agree that it
is not easy to reconcile the sheering of the bark, with the testi-
mony of those on board of her, but we are more concerned to
know that the sheering did occur, than to show how it occurred.
. . . The conduct of the bark was the result of either mistaken
orders or careless management. We have the testimony of the
mate that an important signal was mistaken, and it i3 not at all
unlikely that the error in management commenced with this
mistake. It is in proof, that the bark through the night did
not steer after the tug, and as she was a good steering vessel,
the inference is plain, that there was a want of proper observa-
tion on the part of those who had her in charge. The approach
of the propelier was not regarded by her, because the officers of
the deck understood the signal of the tug for casting off line,
instead of an approaching vessel. If a vessel is in tow, she is
not therefore excused from keeping close watch, and observing
and obeying all signals. The duty of watchfulness was the
greater, because the river was full of boats, and light as the
night was, there was more necessity for it, than if it had been
daylight, but this duty does not seem to have been appreciated
by the officers of the bark. When the bark made the sudden
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sheer to port, the propeller not being required to anticipate it,
did all she could under the circumstances, put her wheel hard a
port.

“1It follows from what has been said, that a decree should be
entered, dividing the loss.”

The case was now here on appeal by the owners of the
bark. The owners of the steamer did not appeal, being
content to pay half the loss; and they seeking simply an
affirmance of the decree of the Circuit Court.

Mr. George B. Hibbard, for the appellant :

I. Collated the evidence with skill, to show

1. That in point of fact there was no sheer, but that the
tug’s running off to starboard upon a line divergent half a
point, while the bark sagged down the stream, caused the
same appearance which the vessels would have presented had
the tug kept her course and the bark sheered, and that this
most natural ocular deception caused such of the witnesses
as swore innocently that the bark sheered, to make that
mistake; and that this running to starboard of the tug, and
sagging down stream of the heavily laden bark, with her
deep draught of water, unable as she was to obey her port
helm as quickly as did the tug, caused the collision to hap-
pen in the precise manner in which it did.

2. That it was a physical impossibility that the bark could
have so sheered as to have caused the exact sort of collision,
which confessedly had taken place, and the particular form
of wound which was found to have been left. This position
was elaborately and ably argued on the evidence, with the
aid of diagrams.

II. Passing to the point of law, Mr. Hibbard argued that
it was difficult to reconcile the two parts of the opinion in
the Circuit Court. Upon the facts set forth and arguments
made in the first part, the conclusions reached in the second
did not properly “follow.” The reverse of them were the
true consequences. Upon perusal of the latter part of the
opinion, the conclusion, it was argued, could not be avoided,
that the court had lost sight of the substantial rule, that that
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vessel, which, through fault, causes haste, alarm, and peril,
shall not escape the consequences of such fault by imputing
something to another vessel which has been caused by the
haste, alarm, and peril thus brought about. The maritime
law, the learned counsel contended, would not tolerate in-
quiry in favor of a wrongdoer, as to even probable error
committed by another. It would not countenance the weigh-
ing of possible culpabilities against the ascertained faults of
a positive offender, much less the comparison of some shade
of imaginable mistake with the transgressions of one abso-
lutely and indefensibly in the wrong. The Circuit Court
had assumed that if the bark did sheer division of damages
must follow. This was fundamental error. To make any
vessel wholly or partly responsible she must commit a faull.
To commit a fault is to violate some rule, some duty. To
sheer is not a fault, it is but an accident. For accident no
man is responsible. The actual question in collision cases
never is, “ What was done?” It is, * Which committed
fault?” Tt was a great mistake to say, as was said, in the
Circuit Court, that ¢ the court was more concerned to know
that the sheering did occur than to show how it occurred.”
The very opposite of this proposition was the true one. How
anything occurs in a collision case is of every consequence,
for it is in the manner of the occurrence, its cause, that fault
must exist or not exist. The ascertainment of the facts only
aids in arriving at the conclusion, wherein, and what, and
how many were the faults which produced the result. It is
of but little if any aid to conclude, if this thing had been
done or not done, no collision would have happened. In
almost every collision, if anything different had been done,
there would have been no collision. In the opinion delivered
?n the Circuit Court, it is assumed that if the bark sheered,
1t was something which the propeller was not bound to
guard against. But was not the propeller bound to guard
against the natural consequences of the haste, alarm, and
peril she created? Nay, more, was she not bound so to

navigate, so to obey plain rules, that haste, alarm, and peril
should not arise?




40 TaE Mar1A MARTIN, [Sup. Ct.

Opinion of the court.

That the propeller was guilty, many times guilty; that
she violated statute and rule, is emphatically declared and
enforced by the Circuit Court; that she brought about the
haste, alarm, and peril, in the midst of which this collision
took place, is not to be doubted. Can it be that under such
circumstances the bark can be held even partly responsible
for the result thus caused? Such a doctrine will inflict a
blow upon commerce which commerce can scarcely sustain;
for practical men will not risk property and incur the haz-
ards of a hazardous business beneath rules of such impracti-
cable severity.

Messrs. Spalding and Dickman, contra, argued in support of
the decree below.

Mr. Justice CLIFFORD delivered the opinion of the court.

Appeals under the additional act “to amend the judicial
system > are subject to the same rules, regulations, and restric-
tions as are prescribed in case of writs of error.* Both parties
in a civil action may sue out a writ of error, to a final judg-
ment, but where one party only exercises the right the
other cannot assign error in the appellate court; and the
same right to remove the cause from the subordinate to the
appellate court for re-examination is secured to both parties
by the act of Congress allowing appeals, instead of writs of
error, in cases of equity or of admiralty and maritime juris-
diction, or of prize or no prize, as provided in the second
section of the act allowing such appeals.t Subject to the
same rules and regulations as in case of writs of error, both
parties may appeal, in an equity, admiralty, ov prize suit,
from the final decree of the subordinate court, but the ap-
peal, when entered in the appellate court, is also subject to
the same restrictions as are prescribed in case of writs of
error. Where each party appeals each may assign error,
but where only one party appeals the other is bound by the
decree in the court below, and he cannot assign error in the

* 2 Stat. at Large, 244. t 11Ib. 84; 2 Ib. 244.
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appellate court, nor can he be heard if the proceedings in
the appeal are correct, except in support of the decree from
which the appeal of the other party is taken.* Apply that
rule to the present case and it is clear that the appellees can-
not be heard in opposition to the decree of the Circuit Court,
as they did not appeal from that decree.

They were owners and freighters of the steam propeller
Cleveland, and they filed the libel in the District Court in a
cause of collision, civil and maritime, against the bark
Maria Martin to recover damages for the loss of the steamer
and her cargo on the twenty-second of June, 1867, occa-
sioned by a collision between the bark and the steamer,
near the mouth of the Detroit River, whereby the steamer,
with all her cargo on board, consisting of sugar, and other
merchandise of great value, was sunk in five fathoms of
water and became a total loss.

Four days before the disaster the steamer started from
Ogdensburg, in the State of New York, and she was bound
on a voyage from that port to the port of Chicago, in the
State of Illinois, laden as aforesaid, and having fifty persons
on board as passengers. None of these facts are denied by
the claimants, but the libellants also allege that the collision
was occasioned without any fault on the part of the steamer,
and by the negligence, inattention, and want of proper care
and skill on the part of those in charge of the bark, which
is expressly denied in the answer.

Heavily laden with a cargo of grain, the bark was pro-
ceeding down the river, and was bound on a voyage from
Chicago to Buffalo, in the State of New York, both the col-
liding vessels being duly enrolled and licensed for the coast-
ing trade on those waters. Propelled by her own motive
power the steamer had complete and effective command of
her own movements. On the other hand the principal mo-
tive power of the bark was the engine of the tug, with
which she was connected by means of a hawser paid out

* The William Bagaley, 5 Wallace, 412; The Quickstep, 9 Ib. 665; The
Alonzo, 2 Clifford, 550.




Tur Maria MarTIN, [Sup. Ct.

Opinion of the court.

from the forward part of the vessel, three hundred feet or
more in length, and made fast to the samson post of the
tug, being what is called in such navigation a stern line, as
the design was that the vessel without motive power should
follow the tug which had her in tow, but the bark on this
occasion had unfurled, or ¢ pretty well made,”” her mainsail,
and her mainstaysail, as she had nearly reached the place in
the river where vessels in tow usually cast off from the tug,
and her master and other officers were in charge of her
deck.

Prior to rounding Bar Point, on the Canada shore, the
course of the steamer had been west by north, but shortly
after passing that point she changed her course to north by
east, and headed for Bois Blanc light, as alleged by the
libellants. In coming round, or immediately after she was
put upon her new course, she made the lights of the tug and
tow descending the river towards the lake, heading south-
southwest, at the distance, as supposed, of two miles, and
not far from two o’clock in the morning.

Attempt is made in argument to show that the lookout
of the steamer was incompetent, but the objection is without
any legal importance, as the lights of the tug and tow were
seasonably seen by all those in charge of the deck of the
steamer. They first made the red signal light of the tug
and of the tow half a point over their starboard bow, and
the evidence shows that the tug having the bark in tow
made the green signal light of the steamer one-fourth of a
point over her port bow.

Mutual fault is charged, that is, each charges the other
with fault, and it is quite evident that one or both must be
guilty of the charge, as neither imputes any fault to the tug,
and the evidence fully satisfies the court that it was good
weather, a bright starlight night, a moderate wind, and
smooth water.

‘Where negligence or fault is shown to have been commit-
ted by either party the rule that the loss must rest where it
fell, as in case of inevitable accident, can have no application,
for if the fault was one committed by the claimant’s vessel
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alone, then the libellant is entitled to recover; or if by the
libellant’s vessel alone, then the libel must be dismissed; or
if both vessels were in fault, then the settled rule of law is
that the damages must be apportioned between the offend-
ing vessels.*

Doubtless the district judge applied the second rule, as he
entered a decree dismissing the libel, but the Circuit Court
came to the conclusion from the evidence that both of the
colliding vessels were in fault, and reversed the decree of the
District Court, and entered a decree that each should pay a
moiety of the damages and their own costs, and from that
decree the claimants of the bark appealed to this court, but
the libellants did not appeal, and of course they cannot assign
error nor can they be heard in opposition to the last-named
decree. On the contrary the decree is conclusive as against
the libellants, that the steamer was in fault, and the only
question presented by the appeal of the claimants is whether
the Circuit Court erred in determining that the bark also
was in fault, for if she was, then the decree of the Circuit
Court must be affirmed, but if she was not, then the decree
of the Circuit Court must be reversed, and the cause re-
manded with directions to enter a decree affirming the de-
cree of the District Court.

Vessels engaged in commerce are held liable for damage
occasioned by collision on account of the complicity, direct
or indirect, of their owners, or the negligence, want of care
or skill on the part of those employed in their navigation.
Owners appoint the master and employ the crew, and con-
sequently are held responsible for their conduct in the man-
agement of the vessel.

Allusion was frequently made in the course of the argu-
ment to the fact that the bark was in charge of a tug,
which renders it necessary to make one or two remarks
upon that subject before proceeding to examine the real
question presented for decision.

* The Morning Light, 2 Wallace, 557 ; Union Steamship Co. v. New
York and Va. Steamship Co., 24 Howard, 813 ; The Catharine, 17 Ib. 170
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‘Whenever the tug is under the charge of her own master
and crew, and in the usual and ordinary course of her em-
ployment undertakes to transport another vessel, which for
the time being has neither her master nor crew on board,
from one point to another, over waters where such acces-
sory motive power is necessary, or usually employed, she is
legally responsible for the navigation of both vessels. Cases
arise, undoubtedly, where both the tug and the tow are
jointly liable for the consequences of a collision, as when
those in charge of the respective vessels jointly participate
in their control and management, and the master and crew
of each vessel are either deficient in skill, omit to take due
care, or are guilty of negligence in their navigation. Where
the officers and crew of the tow, as well as the officers and
crew of the tug, participate in the navigation of the vessels,
and a collision with another vessel ensues, the tug alone, or
the tow alone, or both jointly may be liable for the conse-
quences according to the circumstances, as the one or the
other or both jointly were either deficient in skill or were
culpably inattentive or negligent in the performance of their
duties.* Much examination of that subject, however, is un-
necessary in this case, as neither party imputes any fault to
the tug, and it is clear from the evidence that the imputa-
tion, if made, could not be sustained, as it fully appears that
she seasonably ported her helm and allowed the steamer to
pass her in safety.

All three of the vessels, that is, the tug, the tow, and the
steamer, had their signal lights properly displayed, and the
respective lights were burning brightly and were easily dis-
tinguishable. Suggestion is made that the lookout of the
steamer was incompetent, but the suggestion is entitled to
no weight, even if it be well founded in fact, as the proof is
entirely satisfactory that the two colliding vessels were seen
by each other in season to have taken every precaution to
have avoided a collision. They were approaching each other
from nearly opposite directions, which clearly rendered it

* Sturgis ». Boyer, 24 Howard, 121; Sproul ». Hemmingway, 14 Pick. 5
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proper, as between the tug and the steamer, that each should
port their helms and pass to theright. Seasonable attention
to that rule would certainly have prevented a collision if the
tow had followed the movement of the tug, as she was bound
to do, without unnecessary delay.

Although the bark was larger than the steamer, yet her
headway was about the same as that of the steamer, as she
was somewhat aided by the current in addition to the motive
power of the tug. Larger in size and of greater length than
the steamer she probably would not obey her helm quite as
quick as the tug or the steamer, butthe evidence in the case
fails to satisfy the court that the difference in that respect
contributed in any degree to the collision.

Probably those in charge of the steamer hesitated for a
time as to which side of the tug they would pass, as they
proceeded on their course, heading nearly stem on, until the
tug and steamer approached within half a mile or less of
each other, when the tug sounded one whistle and in half a
minute repeated the same, as a signal that she wished the
steamer to pass on her port side. To that signal the steamer
responded, giving one whistle to signify her assent to that
request, and immediately ported her helm, and the tug at
the same time ported her own helm, turning the vessel half
a point to the starboard, and became steady on her course,
the tug and steamer passing each other port to port, leaving
a berth between the vessels of about one hundred feet, as
appears by the weight of the testimony.

Undisputed proof is exhibited that the steamer ported her
helm, and that she turned to the right half a point and then
steadied and continued her course, and it is quite clear that
there would have been no collision if the bark had ported
her helm and followed the tug, and it is highly probable that
the disaster would not have happened if she had kept her
course without changing her helm, but she neither ported
her helm nor kept her course, as is fully shown by the evi-
dence. Instead of turning to the right, as she should have
d-one, she starboarded her helm when the steamer was along-
side the tug and sheered toport, shutting out from the steamer
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the view of her red light and showing only her green light,
and continued on that course till she struck the steamer.
Orders were given by those in charge of the steamer to put
her helm hard-a-port, but it was too late, and the collision
took place.

Many theories have been advanced by the claimants as
showing that the bark did not sheer, but it is not possible
to adopt any one of them without rejecting conceded facts
or facts fully proved, or without coming to the conclusion
that the two vessels did not collide, which would be in direct
conflict both with the libel and answer and the testimony of
every witness in the case who was present when the steamer
sunk in the river.

Ingenious efforts are also made in argument to show that
the berth between the steamer and the tug when they passed
each other was not so great as that represented by the libel-
lants. Suppose that theory be admitted, still it cannot benefit
the claimants, so long as it is conceded that the distance be-
tween them at the time was sufficient to enable them to pass
in safety, and that the steamer, while they were abreast,
ported her helm and turned to the right, which is as satis-
factorily proved as it is that the steamer and tug passed each
other in safety.

Proved as these facts are beyond doubt, it is vain to sup-
pose that any theory can be adopted by the court which
will make it necessary for the court to shut their eyes to the
evidence by which those facts are established. Suffice it to
say, the collision did occur, and the court is satisfied that the
wheelsman of the bark misunderstood the order to port
and supposed it was an order to starboard preparatory to
casting off from the tug. He knew that the bark, while
she continued in tow, ought to follow the tug, but they had
reached the place where vessels in tow usually cast off from
the tug, and the master was engaged in adjusting the towage
account, and all on deck were looking for the order to cast
off, and under those circumstances it is less strange than 1t
otherwise might have been that the wheelsman should have
made such a mistake. Undoubtedly it was a great mistake,
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but it has been fully proved, and it is clear that the collision
would not have occurred if it had not been made.

‘Whether the steamer was or was not also in fault is not
a question in this case, as that question was conclusively set-
tled in the Circuit Court, but it may not be improper to re-
mark that if she was so it was because she did not put her
helm hard-a-port before ghe passed the tug,and the moment
those in charge of her navigation noticed that the bark had
shut in her red light and began to display her green light,
showing that she had starboarded her helm and was turn-
ing to the left.

Errors committed by one of two vessels approaching each
other from opposite directions do not excuse the other from
adopting every proper precaution required by the special
circumstances of the case to prevent a collision, as the act
of Congress provides that in obeying and construing the pre-
scribed rules of navigation due regard must be had to the
special circumstances rendering a departure from them neces-
sary in order to avoid immediate danger.*

Viewed in the light of that exceptional rule, the better

opinion, perhaps, is that the entire decree of the Circuit

Court was correct. St A o o

RarLroap CompaNy v. DuBois.

1. Construction of Dubois’s patent, of September 23d, 1862, ¢ for building
piers for bridges, and setting the same.” Held, to be for a device or
instrument used in a process, and not for the process itself.

2. It is not a bar to an action for an infringement of a patent, that befora
making his application to the Patent Office, the patentee had explained
his invention orally to several persons, without making a drawing,
model, or written specification thereof, and that subsequently, though
prior to his application for a patent, the defendant had devised and
perfected the same thing, and described it in the presence of the pat-
entee, without his making claim to it.

8. Bilence of a party works no estoppel, unless it has misled another party
to his hurt.

* 18 Stat. at Large, 61.
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4. The novelty of a patented invention cannot be assailed by any other evi-
dence than that of which the plaintiff has received notice. Hence the
state of the art, at the time of the alleged invention, though proper to
be considered by the court in construing the patent, in the abscnce of
notice, has no legitimate bearing upon the question whether the patentee
was the first inventor.

ErRroR to the Cireuit Court for the District of Maryland.

Dubois brought suit against the Philadelphia, Wilmington
and Baltimore Railroad Company, for damages for an in-
fringement of a patent granted to him September 23d, 1862,
for ¢ a new and useful improvement in the mode of building
piers for bridges and other structures and setting the same.”
The alleged improvement was asserted to have been used
by the company in building their railroad bridge across the
Susquehanna at Havre de Grace.

In his specification, Dubois, the patentee, after reference
to diagrams accompanying his schedule, thus described his
inventions, referring to the diagrams by corresponding let-
ters; here with the diagrams themselves omitted, as occupy-
ing space, and not indispensably necessary to a comprehen-
sion of the invention.

“In the building and setting of piers for bridges and other
structures in beds of rivers or streams, it has been found neces-
sary, in most instances, to erect stationary coffer-dams at the
points where the piers are to be located. This operation re-
quires a water-tight chamber to be constructed up from the bed
of the river, and then emptied of its water by a pumping pro-
cess, before the building of the pier can be proceeded with. The‘
expense and inconvenience of this operation, as well as that of
all other modes of building and setting piers in rivers, greatly
enhances the cost of building bridges.

“With my invention much of the inconvenience and expense
thus incurred will be obviated, and a much firmer structure ob-
tained. .

“To enable others skilled in the art to perform with my in-
vention, I will proceed to describe its construction and opera-
tion :

“To construct piers for a bridge across a river or stream from
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a solid foundation, by first driving long temporary piles into the
bed of the stream, outside of a given space. These piles are
left extending up above the surface of the water. Then either
drive down between and near about the long piles other short
piles or firmly imbed rock or other substantial material into the
earth or river bed, and, if desirable, slip down over the piles one
or more broad and heavy stones or timbers, and imbed the same
firmly into the soil, so that they rest down upon the foundation,
and form a flat surface. Next construct a strong timber or other
suitable character of platform, and bolt to its upper side one
section of a hollow rectangular or other desirable form of box
or tube, which is used to incase and strengthen the pier; the
said tube being composed of boiler-plate metal, or other suitable
material, and its lower section having a bolting flange on its
lower edge, running inward at right angles to its sides, so as to
bolt horizontally to the platform. This platform and section of
the tube are caulked and pitched, or cemented, so as to be water-
tight at bottom and on all sides, except at top, where it is fully
open. The first and several other sections of the tube should
be strengthened laterally and longitudinally from sides and ends
by means of strong rods.

“The structure should now be filled to slide down over the
sustaining and guide piles by cutting vertical holes, correspond-
ing with the shape of the piles, through the platform. The
structure, when thus fitted to the piles and let down to the sur-
face of the water, floats, by reason of its buoyancy. The upper
ends of the piles are now framed together with ties, so as to
stand firm. The preparatory steps for building and setting the
pier having thus been consummated, and additional sections
provided, so as to be brought into use as required, the stone.
mason commences to lay the solid pier within the floating coffer-
dam, using for the purpos¢ common stone, or other material
deemed suitable. As soon as a sufficient height of mason-work
has been set in the first section to cause the structure to descend
nearly level with the surface of the water, another section is
bolted, or otherwise firmly fastened upon the top edge of the
ﬁ”ﬁt, 80 as to give the proper buoyancy and safety for continu.
Ing the work. This done, the mason proceeds further with his
Wof'ky and builds up the pier until it again becomes necessary
to increase the buoyancy, when he bolts on other sections of

boiler tubing, and proceeds with the building of the pier until
YOL. XI1, 4
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the platform and pier rest down and become ¢set’ upon the
foundation. He now finishes the pier above the water without
using any more sections of tubing, and may, if he deems best,
use fine-cut stone, or other finished material, or he may, if de-
sirable, continue the tubing to the top of the pier, so as to obtain
additional strength.

“When the pieris completed, the piles are sawed off just above
the top of the platform, and their stumps, in connection with
the weight of the pier, serve to prevent lateral movement of the
platform and pier on its foundation.

“ A metal sectional boiler-plate tube has been described as the
casing for the pier, because such tube possesses great strength
at small expense, and will serve to bind and support the ma-
sonry of the pier. It however is obvious that a floating water-
tight coffer-dam, operating on the principle described, might be
made of wood, or other material than boiler-plate metal, and
when the pier is finished, the floating coffer-dam may be removed
from around it, leaving the pier wholly uncovered from base to
top. Theremoved structure may be used in erecting other piers,
if desirable.

“I have given a minute description of means for carrying out
my invention, but I do not wish to be confined to those means,
but desire to be protected in the principle of operation embodied
in a floating coffer-dam, substantially as described for building
and setting piers for bridges and other structures.

“Having described one mode of carrying out my invention,
what I claim and desire to secure by letters-patent is:

“1st. Building and setting piers by means of a floating coffer-
dam, substantially as set forth.

“2d. The use of the tube which constitutes the dam for in-
casing and strengthening the pier, substantially as set forth.

“3d. The guide-piles (A A) in combination with a floating
coffer-dam, substantially, as and for the purpose set forth.”

The defendant pleaded three pleas:

1st. The general issue.

2d. That the letters-patent were obtained by fraud and
imposition on the Patent Office.

8d. Want of originality.

Issue was joined on the first plea, and on replications to
the second and third.
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At the trial it became a material question for what inven-
tion the patent was granted, and especially what the first
claim of the patentee was intended to cover.®* Was it a de-
vice, a structure, or an instrument designed for use in a pro-
cess, or was it a process itself? The defendants contended
that the patent, so far as it covered the first claim, was for
a process of building and setting piers, which process con-
sisted of driving temporary piles in the bed of a stream out-
side of a given space, then preparing a suitable foundation
for a pier, then making a strong timber, or other suitable
character of platform, and bolting upon its upper surface a
section of a hollow rectangular or other desirable form of
box, to be made of boiler-plate metal, or other suitable ma-
terial, strengthened laterally and longitudinally from sides
and ends by means of strong rods, and fitted to slide down
over the guide piles first driven, by cutting vertical holes
through the platforms, then laying the masonry of the pier
in this box, made water-tight, adding sections from time to
time as the increasing weight of the masonry required, and
as the box with its contents sunk, until the platform and
pier, incased by the different sections of the box, rested and
became set upon the foundation prepared, when the guide-
piles are sawed off just above the top of the timber or other
platform so that their stumps in connection with the weight
of the pier may serve to prevent lateral movement of the
platform and pier on the foundation. Holding such opinions
of the nature of the invention the defendants asked the
court thus to construe the patent, and to instruct the jury
t%xat the words ¢ substantially as described ” in the specifica-
tion (when speaking of the ¢ principle of operation’” which

] * One portion of the company’s evidence had tended to show that while
1t used a platform, it was not one perforated with holes, for the insertion of
guide-piles; that while it had used an iron tube of boiler-metal plate, it
Was not a hollow tube with a bolting-flange on its lower edge, so as to be
bolted horizontally to the platform; that it had used no caulk, piteh, or
cement; that its tubg had an iron bottom, part of the tube itself; that while
using the buoyancy of water it had not used it in combination with the plain-
tlfds apparatus; that one pier had been guided by screws alone ; that apother
been partly lowered by fall and block, and guided by furring.
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the patentee desired to have protected), and the words “sub-
stantially as set forth”” in the first claim, refer to that pro-
cess, and hence, that unless the defendants used that process
as detailed, as well the platform, composing in part the float-
ing coffer-dam fitted to slide down the guide-piles referred
to, by cutting vertical holes through it, and sawing off the
stumps of the piles just above the top of the platform, when
the pier is completed, as also the other parts of the process
claimed in the first claim, the plaintiff could not recover for
an infringement of that claim. This instruction the court
refused to give, construing the claim to be, not for a process,
but for a device, or instrument to be employed in a process,
the instrument being a floating coffer-dam constructed as
described in the specification, in which the masonry of the
pier might be laid and sunk to the foundation by its own
gravity.

In construing the second and third claims, the court thus
charged :*

¢ The second claim of the plaintiff’s patent is for the use of the
tube or material of which the dam is made, for incasing and
strengthening the pier; that is, it shall be so constructed that it
can be used for the casing and strengthening the pier, no matter
whether it be first placed in position entire, or be built in sec-
tions as the masonry progresses.

“ The third claim of the plaintiff’s patent is for a combination
of a floating coffer-dam, as claimed in the first claim, with guide-
piles, which are driven into the bottom of the river, around the
site of the proposed pier, and reach above the surface of th'e
water, and pass through holes in the platform, and have their
tops framed together with ties; when the pier is building, t%)ey
are to sustain and keep upright the tube with its pier inside,
and to guide it down to its foundation prepared at the bottom
of the river; when the pier is finished they are then to be cut
off just above the top of the platform, and their stumps left "co
prevent any lateral movement of the platform and pier on its
foundation.”

* The company had introduced some evidence tending to show that oni
of its caissons was constructed on shore, and then floated to its place, and sel
on its foundation before any masonry was put in.
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In the course of the trial, and in support of the plea that
the letters-patent were obtained by fraud and imposition, the
testimony of one George A. Parker, the engineer of the
railroad company, defendant in the case, by whom the bridge
was designed and built, and of a certain Crossman, in the
service of the company, and standing in some intimate sub-
ordinate relation to Parker, was given by the defendant, the
object of which was to show that the plaintiftf had fraudu-
lently obtained his patent for what was in fact the invention
of Parker. It tended to show that prior to 1861, Parker, a
civil engineer since 1838, and who, as already stated, had
built the bridge, in the laying of whose piers the alleged in-
fringement consisted, had conceived the plan on which the
piers in this bridge were laid, going to different places to look
at large bridges, and making many experiments and investi-
gations; all with a view to building the piers for this par-
ticular bridge. That in the spring of 1861, when work on
the bridge had been begun, and estimates for iron in the
piers had been received, Crossman informed Mr. Parker
that “a man named Dubois, who had some notions about
bridge building, wanted to see him.” That Parker being
willing to see him, some delay intervening, a time was fixed
for an interview, and the man, this Dubois, introduced ; that
Dubois had previously told Crossman that he wanted to talk
with Parker about the foundations of the Susquehanna
bridge; that he himself, when thus speaking with Crossman
a'bout the foundations, described the cribwork for founda-
tion, but never described sectional caissons; and that when
afterwards introduced to Parker, he ¢ described ” a simple
.\vooden structure, a crib made of raft timbers, put together
n the ordinary way, in form a parallelogram, to be built
p.artly on shore and partly on the river. Iow he was to
sink it, or how guide it to the bottom, Parker, the witness,
did not remember: it was to be filled with rough stones,
and was to sink as it was filled; that ou this Parker asked
Dubois if he was aware that his masonry would be torn.
away by the floods, to which Dubois replied that he would
throw out ballast on the outside and bring it to the top of
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the pier. Parker then said, ¢ Now, I will tell you my plan,”
and proceeded to describe it accordingly, when Dubois re-
marked, ¢TI like your plan, all except the iron.” Parker
then replied that the iron was the only new thing about it,
the especially valuable thing. Dubois then objected to the
expense of iron, when Parker made a calculation showing
that it would be cheap ; Dubois then said, ¢ Your plan is the
best,” and asked whether Parker could not give him some-
thing to do for the bridge, as he had a lumber-yard and saw-
mill at Havre de Grace. Parker promised to apply to him
if there was any occasion, and they parted. In September
Dubois got his patent. Afterwards meeting Dubois, Dubois
said to him, “I understand you claim to be the inventor
of this way of putting down the piers.” To which Parker
replied, “Don’t speak to me again during your natural life.
If you have any business with me or the company, do it
through your lawyer.” This was in the autumn of 1862.

On the other hand, Dubois himself being examined, testi-
fied that in June, 1862, when he asked Crossman to procure
for him an interview with Mr. Parker, he described confiden-
tially to Crossman his plan of building piers; that this plan
was essentially the same as that adopted in the Susquehanna
bridge; that being introduced some days afterwards to
Parker, whom Crossman in the meantime had seen, in order
ostensibly to get Parker’s leave to introduce Dubois to him,
Parker described to him, as his own, the same plan that he,
Dubois, had described a few days before to Crossman, except
that the same use was not made of the boiler-iron. Dubois
in giving his testimony proceeded: « Witness did not then
state to Parker that the plan was his own, because from cir-
cumstances he felt sure that Crossman had disclosed it.
Witness at once applied for and obtained a patent. Cross-
man being charged with having disclosed the plan to Park(?r
denied it, and then said perhaps he did, and would think it
over. At a subsequent interview he denied it.”

Upon this part of the case the defendant’s counsel—by one
of his prayers for instructions, the eighth—asked the court
to charge:
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«That if the jury should find that the plaintiff, in the spring
of 1861, explained his invention to the witnesses who testified
upon the subject, by verbal statements only, but without reduc-
ing the same to practice by making a drawing, model, or written
specification thereof; and that, prior to the application of the
plaintiff for a patent, Parker, the engineer of the defendants,
superintending the construction of their bridge across the Sus-
quehanna, had devised and perfected the plan afterwards pur-
sued for building and setting the piers of the said bridge, and
was actually engaged in preparing for the work of actual con-
struction when, as testified by the said Parker, the plaintiff
called on him and heard the plan described without making any
claim thereto, but afterwards applied for and obtained the patent
on which the present action is founded, then the plaintiff was
not entitled to recover.”

One of the pleas, having been as it will be remembered,
want of originality, the defendants had given to the plaintiff
this notice :

“Take notice, that at the trial of the above cause, evidence
will be offered to show that you were not the original and first
inventor in the improvement in the mode of building piers for
bridges, for which letters-patent of the United States were
issued to you on the 23d September, 1862, but that a prior
knowledge of the improvement aforesaid was had by the par-
ties whose names and residences are given in a schedule hereto
annexed,* and that the same had been used in the construc-
tion of the bridge of the defendants, across the Susquehanna
River, between Havre de Grace and Perryville; and that the
said improvement had been described in ¢Mahan’s Civil Engi-
neering’ anterior to your supposed invention; and further, as
special matter, testimony will be offered to show that you sur-
reptitiously and unjustly obtained your said patent for that
which was in fact invented by George A. Parker, engineer of

faid bridge, who was using reasonable diligence in adapting and
perfecting the same.”

T'he notice was given in professed pursuance of the 15th
section of the Patent Act of 1836, which enacts that a defend-

3 ;
The names and residences of Parker, Crossman, and several other wit-
nesses, were given in this schedule.
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ant may plead the general issue and after notice give evidence
that the patentee was not the original and fitst inventor; or
that the thing patented had been described in some public
work anterior to the supposed discovery, or that the patentee
had surreptitiously or unjustly obtained the patent for that
which was in fact invented or discovered by another who was
using reasonable diligence in adapting and perfecting the
same, ‘““in either of which cases” the act declares that ¢ judg-
ment shall be rendered for the defendant.” It proceeds:

“That whenever the defendant relies in his defence on the
fact of a previous invention, knowledge, or use of the thing
patented, he shall state, in his notice of special matters, the
names and places of residence of those whom he intends to prove to
have possessed a prior knowledge of the thing, and where the same
had been used.”

Testimony having been given tending to show want of
originality, the defendant in his last prayer asked the court
to instruct the jury:

“That, upon the issues joined, the question was open before
them, whether the plaintiff was or was not the first and original
inventor of the improvement described in the patent of the 23d
September, 1862, offered in evidence; and that in considering
the said question, the jury may and ought to consider the evi-
dence in the cause in relation to the state of the art of building
and setting piers known at the time of the alleged invention of
the plaintiff described in said patent.”

The court refused to give this instruction, but instructed
the jury thus:

“In reference to the question, whether the plaintiff is t}.ne
original and first inventor of the three claims made by him' ir.
his said patent, the jury have a right to take into consideration
the knowledge which they may find to have been po.ssessed,
prior to the date of plaintiff’s patent, by the several witnesses
whose names are given in the notice of defence in this case, and
who have been examined; and also the description of such con-
structions in ¢ Mahan’s Civil Engineering,” and the patfmt of
Parker, dated 6th September, 1864 ; and also all description of
his invention made by plaintiff to any one prior to the date of
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his said patent, in the year 1861 or ’62; and also to the conver-
sation (whatever the jury may find that to have been) between
the plaintiff and the engineer of defendants in 1862, prior to the
date of plaintiff’s application for a patent.”

It also charged (in its 6th instruction) that if the jury found
that the defendant had infringed and that the plaintiff was the
true inventor, they could, in ascertaining the actual damages
the plaintiff had sustained, &c., take into consideration the
state of the art at the time of the plaintifi’s invention, its
utility over old modes, and the saving which had accrued to
the defendant.

The defendants now brought the case here, on error, for
refusal to give the instructions asked, and on account of the
instructions given.

Messrs. W. Schley and T. Donaldson, for the plaintiff in error :

1. The first claim is for the specified means of effecting the
result of placing a pier in a stream in a condition of pre-
paredness for the reception of the bridge. Those means
embrace a floating coffer-dam, constructed, used and guided,
as described in the specification; and also embrace the speci-
fied devices and contrivances for constructing, using and
guiding, the said coffer-dam, up to the point of the com-
pleteness of the pier.

The language of the claim is for “building and setting
piers.” Tt is not for the coffer-dam, nor for the use of the
coffer-dam separately, but for the use of the coffer-dam, de-
scribed in the specification, constructed as therein mentioned,
gradually lowered by the weight of the masonry, and guided,
In its descent, by guide-piles, in the manner mentioned in
the specification, all co-operating to produce the result to be
:atccon?plished, namely : building and setting a finished pier
n a river or stream.

I.n the first paragraph of the specification, the patentee
cla}m.s to have invented ¢ a new and useful improvement in
building piers for bridges and other structures, and setting

fhe same.” His first claim is for this improvement, and was
Intended to cover the whole.
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In another part of the specification, after mentioning cer-
tain preparatory steps, he proceeds to show how the platform
was to be constructed, the first section of the hollow tube to
be bolted thereon, &c., *“for the building and setting the
pier;” and then follows a description of the whole process
of building and lowering the pier in its gradual guided de-
scent until, in his own language, ¢ the pier rests down and
becomes ¢ set’ upon the foundation.”

The first claim is for a process. A process may, undoubt-
edly, be the basis of a patent, where no part of the means
employed, separately considered, is new, or claimed as new.
The combination of co-operating constituent elements, so
combined and operating as to produce a new useful result,
or a known result in a new and useful way, is patentable.
In such a case, the patent stands upon the combination or
process.¥*

In the construction given, as to this first claim, it is limited
to so much of the process as is necessary to building the pier.
It ignores the idea of a process for building and setting. It
does not regard the guide-piles, as embraced by the first claim,
nor the holes in the platform, as part of the means employed
in the mode of accomplishing what he claims as his inven-
tion in this first claim.

In view of the evidence introduced by the defendant,} it
was very material that the jury should have been properly
instructed as to this first claim.

2. The second claim of the plaintiff is ¢ for the use of the
tube, which constitutes the dam for incasing and strength-
ening the pier, substantially as set forth.”

The words ‘ substantially as set forth” require that we
should recur to the specification to see what sort of a tube
is there described And it seems to be plain that he claims
a sectional caisson. His direction is,—to bolt to the upper
side of the platform ¢ one section of a hollow rectangular

* Prouty v. Draper, 1 Story, 568; Prouty v. Ruggles, 16 Peters, 336
841 ; Davis v. Palmer, 2 Brockenbrough, 298, 304; McCormick v. Talcott,
20 Howard, 405; Vance v. Campbell, 1 Black, 427.

1 See it supra, p. 51, in note.
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box or tube.” He speaks, again, of “the first and several
other sections,” and of ¢ additional ” sections.

But the court construes this claim as embracing the use
of the tube, “ whether it be first placed in position entire,
or be built in sections as the masonry progresses.” In this
ruling the court, we think, was in error.

8. The eighth prayer of the defendant ought to have been
granted. By the second plea, fraud and imposition, in the
obtaining of the patent, were directly charged, and issue
was joined on a replication to this plea. Strong evidence
was given tending to show the alleged fraud. If found it
would have been destructive of the patent.

On another ground the instruction should have been given.
The testimony of Mr. Parker shows, and Dubois himself
admits that, in the conversation between them, Dubois did
not disclose the fact, if such was the fact, nor even pretend,
that he was the inventor of the mode of building and set-
ting bridges, which Parker, as the engineer of defendant, in-
tended to follow, in constructing and setting the piers. It is
a strong case for the application of the doctrine of estoppel
in pais. His silence was a justification to Mr. Parker in
pursuing the course which he had explained to Dubois he
intended to pursue.*

The last prayer was framed on the theory that the evi-
dence in relation to the state of the art of building and set-
ting piers, known at the date of plaintiff’s patent, was proper
to be considered by the jury upon the question whet! er the
plaintiff was the first and original inventor of what he claimed
as new.t The court, in its sixth instruction, limited the

consideration of the state of the art to the question of dam-
ages alone.

Messrs. W. H. Armstrong and S. Linn, contra.

Mr. Justice STRONG delivered the opinion of the court.
The court below, refusing to give the first instruction

* Doe v. Oliver, 2 Smith’s Leading Cases, 417 and notes.
t See Vance ». Campbell, 1 Black, 427.
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asked for by the defendants, construed the first claim in the
plaintiff’s patent to be, not for a process, but for a device,
or instrument to be employed in a process, the instrument
being a floating coffer-dam constructed as described in the
specification, in which the masonry of the pier might be laid
and sunk to the foundation by its own gravity. In thisitis
now insisted the court erred. We are of opinion, however,
that the construction given to this claim was correct, and
that the defendants were not entitled to an affirmative re-
sponse to their prayer. Undoubtedly a patentee may claim
and obtain a patent for an entire combination, or process,
and also for such parts of the combination or process as are
new and useful, or he may claim and obtain a patent for
both. That this patentee did not intend by his first claim
to appropriate the process of building and setting piers which
he had previously described in his specification is made evi-
dent by several considerations. The words by which the
claim is immediately preceded tend strongly to show this.
The patentee had described the common method of building
and setting piers, by a stationary coffer-dam built up from
the bottom, out of which the water was pumped. The in-
convenience and expense of this he proposed to obviate.
He then added, ¢ to enable others to perform with my inven-
tion, I will proceed to describe its construction and operation.”
Did he mean construction of a process? Following this was
a description of a floating caisson, or coffer-dam, with all the
details of its construction, and also of guide-piles, with a
mode for their use in directing the coffer-dam in its descent
with the pier to the foundation. He then added, «“T have
given a minute description of means for carrying out my
invention, but I do not wish to be confined to those means
[by which he plainly meant process], but desire to be pro-
tected in the principle of operation embodied in a floating
coffer-dam, substantially as described, for building and set-
ting piers for bridges and other structures.” This can hardly
mean anything else than a claim for the principle of operat-
ing in building and setting piers through the instrumentaht:y
of a floating coffer-dam, substantially such as he had previ-
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ously described. The language is awkward, but it is reason-
ably intelligible. It was not the principle of operating by
what was embodied in a process, such as had been described,
that he desired to be protected in, but that embodied, or
wholly contained, in a coffer-dam. This he had described
as an improved substitute for a stationary dam. If it was
not the method or process that he sought protection for, it
is incredible that he would have described it as embodied
(that is, collected into a whole) in one of the devices used
in the process. Now, reading the first claim in connection
with this language of the specification that immediately
precedes it, we cannot doubt that the claim is for the in-
strument, or device, denominated a floating coffer-dam, sub-
stantially such as described in the specification, to be used
in building and setting piers. It is clear the invention was
regarded by the patentee as a different thing from the mode
of using it. “Having,” said he, ¢ described one mode of
carrying out my invention, what I claim and desire to se-
cure by letters-patent is, 1st, building and setting piers by
means of a floating coffer-dam, substantially as set forth;
2d, the use of the tube which constitutes the dam for incas-
ing and strengthening the pier, substantially as set forth;
3d, the guide-piles A A, in combination with a floating
coffer-dam, substantially as and for the purpose set forth.”
If his intention was to claim the process, or a process sub-
stantially such as described in the specification, it was easy
to say so0, and it was worse than useless to mention only one
of the means or instruments by which the process was con-
ducted. Looking, also, at the third claim, which is plainly
for a combination of devices, a combination of a floating
coffer-dam with guide-piles, substantially as described, and
.for.' the purposes described, to wit, building and setting piers,
1t is evident the first claim was for the caisson, or coffer-dam.
Why claim such a combination if the first claim was for a
Process of which the guide-piles and the floating dam were
essential component parts ?

At the argument much importance was attached, on be-
half of the plaintiffs in error, to the fact that the language
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of the claim is, “building and setting” piers by means of a
floating coffer-dam, and it was urged that, in the construc-
tion given to it by the court, the idea of *“setting” the pier
is ignored. But the setting of a pier by means of a floating
dam is inseparable from the construction of a pier. Itisa
part of the process of building. The building consists in
laying the masonry of the pier within the dam, causing it
to descend by its own gravity towards the bottom until it
reaches the foundation. This descent is the setting. The
floating coffer is, therefore, an instrument not only for build-
ing, but for setting piers. Hence, if the claim was, as we
think, for the floating dam alone, when used for the purpose
designated, and not for its use in combination with the other
devices, and with the process described in the specification
(what the inventor called “one mode of carrying out his in-
vention”’), it was well described as a means for building and
setting piers.

The plaintiffs in error also complain that the court con-
strued the second claim of the patent to be for the use of the
tube, or material of which the dam is made, for incasing and
strengthening the pier, no matter whether it be first placed
in position entire or be built in sections as the masonry pro-
gresses. It is argued the claim embraced only an iron sec-
tional tube or caisson. It is very manifest, however, that
the construction given to it was right. The specification ex-
pressly describes the tube as ¢ composed of boiler-plate metal
or other suitable material,” and, again, it states *that a
floating water-tight cofter-dam, operating on the principle
described, might be made of wood or other material than
boiler-plate metal.” It is equally plain that a tube composed
of sections was not exclusively meant. The claim refers to
the specification, and that explains both its construction and
its possible use in strengthening the piers. By reference to
it it will be seen that the tube is not necessarily constituted
of several sections. Its formation is described to be, con-
structing a strong timber or other suitable character of plat-
form, and bolting to its upper side one section of a holl'ow
rectangular, or other desirable form of box or tube, which
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is used to incase or strengthen the pier, the tube being com-
posed of boiler-plate metal or other suitable material. This
platform and section of the tube are then caulked and pitched,
or cemented, so as to be water-tight at bottom and on all
sides, except at top, and strengthened, laterally and longi-
tudinally, by means of strong rods. It is then complete and
ready for all the uses for which it is designed. Sectionsare
added only when required by the depth of the water, and
when the tube has sunk in consequence of the masonry laid
in it nearly to a level of the water surface, though, if desired,
they may be continued to the top of the pier. There is
nothing that would justify our holding that the claim de-
mands a tube composed of more than one section. It is the
use of the tube, whether longer or shorter, no matter what
its shape or material, or of how many parts consisting, that
the claim sought to cover.

What has been said is sufficient to show that, in our opin-
ion, the Circuit Court did not misinterpret the first, the sec-
ond, or the third claim of the patentee.

The next assignment of error, not disposed of by the ob-
servations we have already made, is, that the court refused
to charge the jury as requested in the defendants’ eighth
prayer.* The theory of this prayer was twofold. The de-
fendants had pleaded that the letters-patent of the plaintiff
were obtained by fraud and imposition on the Patent Office,
and the prayer assumed that his not claiming the invention
when Parker described his plan for building and setting the
piers of the bridge established the fraud pleaded. The
prayer also assumed that the plaintiff’s silence, when Par-
ker’s plans were revealed, coupled with the facts that Parker
was, at the time, preparing for the work of actual construe-
tion, that he subsequently proceeded with his plan, and that
the plaintif’s patent was afterwards applied for and obtained,
amO}lnted to an estoppel in pais. It is impossible, however,
tf’ discover how the plaintiff’s silence on the oceasion men-
tioned tended at all to show a fraud upon the Patent Office,

* See it, supra, at top of p. 55.
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much less that it constituted a fraud in law, so as to justify
the court in ruling that he could not maintain his action.
And the defendants, when sued for an infringement, were
not at liberty to set up as a defence that the patent had been
fraudulently obtained, no fraud appearing upon its face.*

Nor was there any case presented by the prayer that
amounted to an estoppel. No principle is better settled than
that a party is not estopped by his silence unless it has mis-
led another to his hurt.t There was no evidence of any such
misleading stated in the prayer or found in the case. The
patent was granted September 23, 1862. It nowhere ap-
pears that before that day the defendants had expended one
dollar in building their piers. Moreover, the point does not
negative knowledge by Parker of the plaintiff’s invention
before the conversation of which it speaks took place; and
there is some reason found in the evidence for believing that
the plaintifi’s plans had been revealed to Parker by Cross-
man, to whom the plaintiff had partially explained them, be-
fore that conversation. The court could not, therefore, have
given the instruction asked, even if the plaintiff was under
obligation to disclose his invention to Mr. Parker, which we
are not prepared to assert.

The only remaining assignment of error is, that the court
declined instructing the jury as requested, that in consider-
ing the question whether the plaintiff was or was not the
first and original inventor of the improvement described in
his patent, they might and ought to consider the evidence
in the cause in relation to the state of the art of building
and setting piers known at the time of the alleged invention
of the plaintiff. Upon this subject the court did charge
the jury that they had a right to take into consideration
the knowledge which they might find to have been pos-
sessed, prior to the date of the plaintiff’s patent, by the
several witnesses whose names were given in the notice .of
defence, and who had been examined; and also the descrip-
tion of such constructions in Mahan’s Civil Engineering, and

* Rubber Company v. Goodyear, 9 Wallace, 788.
t Hill ». Epley, 7 Casey, 334.
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the patent of George A. Parker, and also all description of
his invention made by the plaintiff to any one prior to the date
of his patent in 1861 or’62, and also the conversation (what-
ever they might find it to have been) between the plaintift
and the engineer of the defendants in 1862, prior to the
date of the plaintiff’s application for a patent. This was all
the defendants had a right to ask. They had given notice
of nothing more. They had not apprised the plaintiff’ that
the novelty of his invention would be assailed by any other
evidence than such as they had particularized in their notice
of defence. While, therefore, evidence in regard to the state
of the art was proper to be considered by the court in con-
struing the patent and determining what invention was
claimed, it had no legitimate bearing upon the question
whether the patentee was the first inventor.

DECREE AFFIRMED,

RA1LR0AD CoMPANY v. HARRIS.

1. Where a Maryland railroad corporation whose charter contemplated the
extension of the road beyond the limits of Maryland, was allowed by
act of the legislature of Virginia—re-enacting the Maryland charter in
words—to continue its road through that State, and was also allowed by
act of Congress to extend into the District of Columbia, a lateral road
in connection with the road through Maryland and Virginia; Held:
(the unity of the road being unchanged in name, locality, election and
power of officers, mode of declaring dividends, and doing all its business,)

Firs't. That no new corporations were created, either in the District or in
Virginia, but only that the old one was exercising its faculties in them
with their permission; and that, as related to responsibility for dam-
ages, there was a unity of ownership throughout.

Second, That in view of such unity the corporation was amenable to the
cfmrts of the District for injuries done in Virginia on its road.

Thf’rd. That this responsibility was not changed by a traveller’s receiving
tlf:kets in ¢ coupons’’ or different parts, announcing that ¢ Responsi-
bility for safety of person or loss of baggage on each portion of the
route is confined to the proprietors of that portion alone.”

2. The principle of pleading that a demurrer, after several pleadings,
reaches back to a defective declaration, has no application where the
defect is one of form simply.

YOL. XII, b
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8. A plea in bar waives all pleas in abatement.
4 A defective declaration may be cured by sufficient averments in a repli-
cation demurred to.

Error to the Supreme Court of the District of Columbia,
the case being thus:

On the 28th February, 1827, the State of Maryland incor-
porated a company known as the Baltimore and Ohio Rail-
road Company. It was, of course, a Maryland corporation,
with capacity to sue and be sued, to take and condemn
lands, subject to certain restrictions, and with the ordinary
powers, rights, and privileges of corporations in that State
and elsewhere. The place where the board of directors was
to meet was Baltimore. There its dividends from the com-
pany’s earnings were to be declared, and there was to be
the seat of its government generally. It had power to make
lateral roads. But the principal and declared purpose of
the charter of the company, a purpose indicated by the com-
pany’s name, was ‘“the construction of a railroad from the
city of Baltimore to some suitable point on the Ohio River;”
a matter to do which, in a line at all direct, it was necessary
to have some action of the legislature of Virginia. Accord-
ingly the legislature of Virginia, within eight days after the
legislature of Maryland had passed its act of incorporation,
passed an act to “confirm” the same. The Virginia act
reads thus:

“Whereas, an act has passed the legislature of Maryland, en-
titled ¢ An act to incorporate the Baltimore and Ohio Railroad
Company, in the following words and figures,” viz.: (setting out
the Maryland act,) Therefore be it enacted by the General As-
sembly, that the same rights and privileges shall be and are
hereby granted to the aforesaid company, within the territory
of Virginia, as are granted to them within the territory of
Maryland. The said company shall be subject to the same
pains, penalties, and obligations as are imposed by said act; and
the same rights, privileges, and immunities which are reserved
to the State of Maryland, or to the citizens thereof, are hereby
reserved to the State of Virginia and her citizens, except as to
making lateral roads; and that the road shall not gtrike the
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Ohio at a point below the mouth of the Little Kanawha; that
the words ¢ other property,’ in the 17th section of the Mary-
land act, shall not be construed to extend to any property other
than materials necessary for the road, works, and buildings;
and that in procuring land and materials for the road, they
shall pursue the course pointed out by the Virginia laws.”

Under these acts a railroad was accordingly made between
Baltimore and the Ohio River.

Subsequently to this date, that is to say, on the 22d Feb-
ruary, 1881, the legislature of Maryland gave the company
authority to build a lateral road, from the main road be-
tween Baltimore to the Ohio, to the line of the District of
Columbia. In immediate sequence, Congress passed a law
by which a connection with the Capital was opened through
the District. The act of Congress, which was approved
March 2d, 1831, entitled “ An act to authorize the exten-
sion, construction, and use of a lateral branch of the Balti-
more and Ohio Railroad, into and within the District of
Columbia,” ran thus:

“ Whereas, It is represented to this present Congress that the
Baltimore and Ohio Railroad Company, incorporated by the
General Assembly of the State of Maryland, by an act passed
the 28th day of February, 1827, are desirous under the powers
which they claim to be vested in them by virtue of the pro-
visions of the beforementioned act, to construct a lateral branch
from the said Baltimore and Ohio Railroad to the District of
Columbia; therefore,

“Be it enacted, &c., That the Baltimore and Ohio Railroad
Company, incorporated by the said act of the General Assembly
f’f the State of Maryland, shall be, and they are hereby author-
1zefi to extend into and within the District of Columbia, a lateral
rallroad, such as the said company shall construct or cause to
be c?nstructed, in a direction towards the said District, in con-
nection with the road they have located and are constructing
f'r(?m the city of Baltimore to the Ohio River, in pursuance of
sant‘l act of incorporation. And the said Baltimore and Ohio
Railroad Company are hereby authorized to exercise the same
powers, rights, and privileges, and shall be subject to the same
restrictions in the construction and extension of the said laterad
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road into and within the said District, as they may exercise or be
subject to under or by virtue of the said act of incorporation in
the extension and construction of any railroad within the State
of Maryland, and shall be entitled to the same rights, benefits,
and immunities, in the use of said road and in regard thereto, as
are provided in the said charter, except the right to construct
any lateral road or roads in said District from said lateral road.”

A supplementary act of the legislature of Maryland,
passed March 14th, 1832, provided that the stock issued by
the company to complete this lateral road ¢ shall, united,
form the capital upon which the net profits derived from
the use of said road shall be apportioned.”

Under this act of Congress, and the act of Maryland au-
thorizing a lateral road, a road was made from Washington
to a point on the main road called the Washington Junc-
tion, not far from Baltimore, and so a complete road by rail
opened from Washington to the Ohio River. At this point
the Baltimore and Ohio Railroad terminated. From Belair,
in Ohio, opposite this point of termination, began another
road (the Ohio Central), running to Columbus. While,
however, the road from Washington to the Ohio River was
thus made up of two parts, one from Washington to the
Junction, and one from the Junction to the Ohio River, each
part, as the reader will have observed, was made in virtue
of two different enactments; the former, from Washington
to the Junction, by the act of Congress and the act of Mary-
land; the latter, or main branch, by the act of Maryland
and the act of Virginia.

In this state of things, one Harris bought, at an office
which the Baltimore and Ohio Railroad Company had estab-
lished in Washington, a ticket with which to go to Colum-
bus, Ohio. This ticket was made up of three coupons, one
for travel between Washington City and the Washington
Junction ; another for travel between Washington Junction
and the Ohio River, over the line of the Baltimore ar'ld
Ohio Railroad, and the third and last, for travel from Belalﬁr,
in Ohio, opposite the terminus of the Baltimore and Ohio
Railroad, to Columbus, in Ohio, over the line of the Cen-
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tral Ohio Railroad, already mentioned as confessedly discon-
nected with the Baltimore and Ohio one, except in the matter
of running junction.*

Over the first coupon was a memorandum thus:

¢ Responsibility for safety of person or
loss of baggage on each portion of the
route is confined to the proprietors of that
portion alone.””

And each coupon had printed on it

¢ CONDITIONED AS ABOVE.”

While travelling on the Baltimore and Ohio Railroad, at
Mannington, in the State of Virginia, Harris was severely in-
jured bya collision between the train in which he was so trav-
elling, and another train of the Baltimore and Ohio Railroad
Company. He accordingly brought suit against the railroad
in the Supreme Court of the District of Columbia for the in-
Jury he had suffered. The writ was served on the President
of the Baltimore and Ohio Railroad Company. At the time
that the writ was thus served, there was no act of Congress,
authorizing suits against foreign corporations, doing business
in the District. Some time afterwards, that is to say, on
the 22d of February, 1867,+ Congress enacted:

“That in actions against foreign corporations doing business in
the District of Columbia, all process may be served on the agent
of such corporation, or person conducting its business aforesaid,
orin case he is absent and cannot be found, by leaving a copy
thereof at the principal place of business of, in the District, and

such service shall be effectual to bring the corporation before
the court.”

Tht? (.ileclaration was against the company, describing it not
a8 a citizen, or resident, or inhabitant of the District, or of

i .The t.iivision of the ticket is described in a slightly different way in the
optnion, infra, p. 85. The Reporter describes it as he himself, perhaps erro-
Beously, understood it. The matter is not important.

T 14 Stat. at Large, 404.
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any State, but as ¢ a corporation duly and legally established
by law, having and professing a legal and recognized existence,
within the limits of the District of Columbia, and exercising therein
corporale powers, rights, and privileges, in the making of the
contracts, receiving freight and passengers, for transportation
in and along their said railroad, from the city of Washington
to the Ohio River;” and it relied on the purchase of the
ticket, and a contract in virtue thereof, to carry the plaintiff
safely to the Ohio River, and the breach of the contract in
what had occurred.

The company pleaded in abatement,

1st. That the company was not an inhabitant of the Dis-
trict of Columbia when the writ was served.

2d. That the company was not found in the District of
Columbia when the writ was served.

The view of the company in their pleas apparently was,
that no new corporation had been created by the act of Con-
gress of 1831, within the District, and so made an inhabitant
of it; that the old corporation by virtue of that act, did not
become such an inhabitant, or found within the District, and
that the court in which the action was brought had suc-
ceeded but to the jurisdiction of the Circuit Court of the
District; a court in regard to whose jurisdiction it was pro-
vided by the 6th section of an act of February 27th, 1801,*
identical, so far as this suit was concerned, with the 11th
section of the Judiciary Act of 1789:

“That no action or suit shall be brought before said court, by
any original process, against any person who shall not be an in-
habitant of, or found within said District at the time of serving
the writ.”

To the first of the above-mentioned pleas, Harris replied
that the company was an inhabitant of the District of Colum-
bia, by virtue of the act of Congress already meutioned, the
date and title of which he set forth, and that they had ac-
cepted its provisions, and constructed their roads under the

* 2 Stat. at Large, 106.
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act, availing themselves of the privileges thus conferred, and
doing business under it in the District of Columbia.

To the second, that the company was found within the
District of Columbia when the writ was served, and was
within the jurisdiction of the court, by virtue of the acts of
Congress mentioned in the first replication, and that due and
legal service of the writ was made upon the person of the
president within the District, &e.

The company demurred to these replications, adding to
the demurrer an admission of the service on the president,
but denying that such service was a legal service, or service
on the company. The demurrers were overruled. The
company thereupon filed the general issue of Not Guilty.
Upon the trial, the counsel of the company asked the court
to instruct the jury that upon the evidence before them the
plaintiff could not recover.

The court refused to give the instruction, and the jury
having found $8250 damages for the plaintiff, the company
brought the case here.

It was argued at the last term, when a re-argument was

directed upon one of the points raised in the first argument,
to wit :

“ Whether the acts of Congress and the statutes of West Vir-
ginia, relating to the Baltimore and Ohio Railroad Company,
created a new and distinet corporation under that name in the
said State and District of Columbia respectively, or whether they
are only enabling acts, as respected the corporation under that
hame, created by the State of Maryland.”

Messrs. Bradley and Buchanan, on the different arguments,
for the plaintiffs in error :

'1. The instruction asked for should have been given, for
this reason among others, that the declaration was essentially
defective., The decisions of this court require that the aver-
ment of jurisdiction shall be positive; that the declaration
shall state expressly the fact on which jurisdiction depends.*

* Brown v. Keene, 8 Peters, 115,
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Now all that this declaration avers it could aver under the
Bank of Augusta v. Earle,* though that case decided that “a
corporation can have no legal existence outside of the place
in which it was created ; must dwell in the place of its crea-
tion, and cannot migrate to another sovereignty.” For,
though a non-resident corporation, it might contract, through
its agents, within the District of Columbia, and thus exer-
cise a corporate power, right, and privilege, in the making
of such contracts. There is thus an absolute failure in the
averment of this narr to state the single and necessary cir-
cumstances, essential to the jurisdiction of this court. And
this defect which is reached by the demurrer, is fatal to the
case of the plaintiff.

2. The company has lost none of the benefits of its pleas
to the jurisdiction or its demurrer by pleading over; and if
it appears, from an inspection of the whole record, either
that the court below had no jurisdiction of the case at bar,
or that the pleadings of the plaintiff below were so defective
that the court below should have rendered judgment for the
defendant, this court will reverse the judgment given.t

3. But supposing the narr good. Was this defendant an
inhabitant of the District of Columbia, or capable of being
found within it ?

“If a corporation,} as is well settled, and is declared in
words in the case of the Ohio and Mississippi Railroad Company
v. Wheeler,§ can have no legal existence beyond the State or
sovereignty which brings it into life,”” and must dwell in the
place of its creation, this defendant cannot, by possibility, be
an inhabitant of this District, or be found within this District,
unless it can be shown that it has been incorporated by a law
of Congress, operating within this District. Now, before a

* 13 Peters, 588.

+ Louisville Railroad Company v. Letson, 2 Howard, 558; Lawson v.
Snyder, 1 Maryland, 77; Tucker v. State, 11 Id. 322.

t Marshall ». Baltimore & Ohio Railroad Co., 16 Howard, 328; Covington
Drawbridge Co. v. Shepherd, 20 Id. 233; Louisville Railrcad Co. v. Letson,
2 Id. 558; Bank of Augusta v. Earle, 13 Peters, 619.

¢ 1 Black, 297.
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sovereignty can be said to give existence to a corporation,
it must authorize such a body to have perpetual succession,
to sue and be sued, implead and be impleaded, grant and
receive by its corporate name, to have a common seal, to
make by-laws, to have the power of amotion or removal of
members. Certainly the act of Congress did not incorporate
this company. Yet unless the company be incorporated in
the District it cannot be sued there against its will. It is not
enough that the corporation should be able to hold, control,
and manage property, or possess certain privileges and pow-
ers within the District. All this may be done by an agent;
it may still be a non-resident. The late case of Day v. New-
ark India-rubber Company* is a case in point adverse to the
right of Harris to sue the defendant in the Supreme Court
of the District of Columbia. The defendant corporation was
there sued in the Circuit Court for the district of New York,
whose jurisdiction under the eleventh section of the Judiciary
Act of 1789, is identical with that given to the Supreme Court
of the District of Columbia under the act of 1801, local to
the District, which regulates this case. The court relying
on the cases cited by us held that there was no jurisdiction.
The syllabus is thus:

“Where a manufacturing corporation, chartered by New Jer-
sey, and having its place of business and manufactory in that
§tate, had a store in New York, conducted by its agents, where
its goods were sold, and a suit was commenced in this court by
atta}ching the goods found in that store, and serving a summons
on its president at New York, yet held that the corporation was
not an inhabitant of the district of New York, or found within
1t at the time of serving the process.”

And this view of the law is sustained by nearly every
!egxslature in the country, as also by Congress. Certainly
1t' 1.1a,s been found necessary to provide, by legislation, for
giving jurisdiction, even to Siafe courts, having common law
powers, over foreign corporations, having agents within the
State, and there exercising some of their franchises. This

* 1 Blatchford, 628.
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was done in Maryland by art. 75, sees. 100, 101, and 102,
of the Public General Laws of that State; in Pennsylvania,
by the act of 21st March, 1849; in New York, by the act of
1849, ch. 107. In other States, as in Illinois, a foreign cor-
poration coming into the State is required by statute to enter
into a stipulation that its agents shall accept service of writs
issued against it.* And what shall we say of this very Dis-
trict of Columbia? Why was the act of February 27th, 1867,
passed, authorizing service upon a foreign corporation doing
business within the District, if the power to make such ser-
vice was already in existence? This act of 1867 is a decla-
ration by Congress that its act of 1831 authorizing the intro-
duction of the railroad into the District, gave no such right
against the road. But the act of 1867 was not passed till
after this suit was brought.

The language of the Virginia act is very different from
that of the act of Congress. It re-enacts, lotidem verbis, the
Maryland statute of incorporation. In other words it re-
incorporates the company; and hence in The Baltimore and
Okhio Railroad Company v, Gallahue, reported in 12th Grattan,t
it was decided that this act of Virginia did make the com-
pany a clear and complete Virginia corporation. The same
view was taken—the question being afterwards regarded as
hardly longer open to question—by the Court of Appeals
of West Virginia in the subsequent cases of Goshorn v. The
Supervisors,] and The Baltimore and Ohio Railroad Company
v. The Supervisors.§ But, on the question of jurisdiction, we
are not concerned with what the statute of Virginia did.
The question is, did the act of Congress re-incorporate?
Plainly it did not.

But if the company is incorporated within the District of
Columbia, there were three distinet corporations; for if the
act of Congress made a corporation in the District, the act
of Virginia did, a fortiori, make one in Virginia. But if there
were three distinet corporations, the instruction asked f(.)l'
ought certainly to have been given; for that corporation in

* See Ducat v. Chicago, 10 Wallace, 410. t Page 658.
$ 1 West Virginia, 308. 4 8 I1d. 319.
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the District was no more responsible for the injuries which
Harris sustained near Mannington, in Virginia, than it would
have been had the same been sustained on the line of the
Central Ohio Railroad in the State of Ohio. The American
rule is, that in the absence of special contract, each company
is only liable for the extent of its own route.*

Instead of producing and proving the ticket as laid in his
narr, the plaintiff produced a ticket consisting of three cou-
pons, by which the liability of each company was limited to
its respective route. This was a fatal variance.

Messrs. T. 1. D. Fuller and W. D. Davidge, contra, contended
that the declaration, reasonably interpreted, and especially
as helped by the replication, demurred to, and all whose
allegations of fact were thus admitted, did show a habitat ;
which was all that was necessary for it to show ; that whether
the act of Congress and the act of Virginia created new and
distinet corporations or were only enabling acts, was not, as
respected the great point in the case—the right to sue the
corporation in the District—a practical question, for that
even though no new corporation was created in the District,
still if the old corporation had a habitat there, that this was
enough: that coming there to exercise its franchise, to take,
condemn, and hold, to take land, fares and freight, to run
its cars in and out, it was estopped to deny a habilat.

The true view of the case, the learned counsel contended,
was that there was but one company and one road; though
a road divided for convenience into sections; sections, how-
ever, not identical with the territories of the different sov-
ereignties. It had never been pretended by any one (they
argued), that there was more than one company, one organi-
zation, and one set of officers. Three distinct corporations
would destroy the unity of purpose and action essential to
the ends of the charter. The charter as originally conferred
by the State of Maryland, contemplated the exercise of cor-
porate powers outside of the State, and such as were not

* Nuiting v. Connecticut River Railway Company, 1 Gray, 502.
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within the power of the State alone to confer. It contem-
plated the extension and construction of the road into two
other sovereignties for its termini. And, immediately after
its creation by the State of Maryland, the company applied
to Congress and the State of Virginia for the privilege of
extending its road into their jurisdictions, and obtained it,
with the corporate right to exercise the same powers as were
conferred by the parent act. But when the corporation
actually came into the District or into Virginia, whether by
being ¢ enabled ” or ¢ re-incorporated ”” it was not the less
in the place whither it had come, and having a habitat there
it was liable to process. The broad language used by this
court in The Ohio and Mississippi Railroad Company v. Wheeler,
“that a corporation can have no legal existence beyond the
State which created it,”” should be limited to the question
then before the court—that of citizenship.

If the act of Congress did not re-incorporate, and if re-
incorporation was necessary to give a right to sue, to what
inconvenience is the suitor not exposed! The argument
cannot be better put than in the language of the court in
12th Grattan.

“It would be a startling proposition if in all such cases citi-
zens of the District and others should be denied all remedy in
its courts, for causes of action arising under contracts and acts
entered into or done within its territory, and should be turned
over to the courts and laws of a sister State to seek redress.”

Did Congress in allowing the entry into the District de-
sign this great inconvenience ?

The argument of the other side, founded on the coupons
or division of the tickets, assumed that there were three
separate corporations ; an assumption now shown to be with-
out foundation.

Reply : The argument ab inconvenienti in 12th Grattan was
used to help out the argument, which logically or legally 1t
cannot at all help out, that the legislature of Virginia had
meant to create a new and separate corporation; the exact
point decided in that case and affirmed in the two cases from
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West Virgina. It was not used to show that a corporation
of one State extending its road into another, even with its
leave, became liable to be sued in that other without being
re-incorporated. But the argument ab inconvenienti amounts
to nothing. The rule of the common law and whatever of
inconvenience it has, is remediable by a statute of two or
three lines, and everywhere is being remedied as corpora-
tions go into foreign States, and the necessity for a remedy
arises.

‘What Congress meant to do on this particular point by its
act of 1831 is a point to be settled by the language of the
act, not by the suggestion of an inconvenience but fancied.
What Congress itself considered that it meant by its act of
1831, and what it considered had both been done and left
undone by that act, Congress has itself declared by another
act; its act of 1867. From the last-named year, and not
before, Congress declares that it meant to change the rule
of the common law. As this perhaps is the only case in the
District where service on a foreign corporation has been
sought for, the inconvenience has hitherto been little. Since
1867 and for all future time it is nothing.

Mr. Justice SWAYNE delivered the opinion of the court.

This is a writ of error to the Supreme Court of the Dis-
trict of Columbia.

Harris sued the Baltimore and Ohio Railroad Company
ff)r injuries which lie received by a collision. The declara-
tion sets out tha’, the company is a corporation established
by law by the name of the Baltimore and Ohio Railroad
Company, having a legal and recognized existence within
the.limits of the District of Columbia and exercising there
their corporate rights and privileges in the making of con-
t.racts and receiving freight and passengers for transporta-
tion upon their roads from the city of Washington to the
Ohio River; that at the city of 'Washington, on the 23d of
October, 1864, the plaintiff, wishing to be transported by the
company over their roads to the Ohio River and towards the
city of Columbus in the State of Ohio, for the sum of fifteen
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dollars, paid to the company, purchased of them a ticket
for a seat and passage in their cars, to be transported along
their roads from the city of Washington to the Ohio River
and towards the city of Columbus; that in pursuance of this
contract he took his seat in one of the cars of the company ;
that the company, in consideration of the money so paid,
undertook and promised to transport him safely to the Ohio
River; that the company managed their trains so negligently
and carelessly that two trains, running in opposite directions,
came in collision near Mannington, in the State of Virginia,
whereby the plaintiff received the injuries complained of.

The company pleaded two pleas in abatement.

(1) That the company was not an inhabitant of the Dis-
trict of Columbia when the writ was served. (2) That the
company was not found in the District of Columbia when
the writ was served.

To the first plea Harris replied that the company was an
inhabitant of the District of Columbia by virtue of certain
acts of Congress, the dates and titles of which are set forth,
and that they had accepted the provisions of those acts and
constructed their roads under them, availing themselves of
the privileges thus conferred and doing business under them
in the District of Columbia. To the second plea he replied
that the company was found within the District of Columbia
when the writ was served, and was within the jurisdiction
of the court by virtue of the acts of Congress mentioned in
the first replication.

The company demurred to these replications. The de-
murrers were overruled. The company thereupon filed the
general issue of not guilty. The cause was tried by a jury
and a verdict found for the plaintiff, upon which judgment
was entered.

Upon the trial the counsel for the company prayed the
court to instruct the jury that upon the evidence before them
the plaintiff was not entitled to recover. The court refused
to give this instruction, and the company excepted. Other
exceptions appear by the record to have been taken, but
they were not embodied in a bill of exceptions and we can-
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not therefore consider them. The errors insisted upon here,
at the first argument of the case, were:

The overruling of the demurrers to the replications to the
pleas in abatement.

The refusal of the court to give the instruction above set
forth.

And that the declaration is fatally defective, wherefore
the judgment should have been arrested and must now be
reversed.

When the case was first considered by this court in con-
terence, it was found that while all the judges were of opin-
ion that the judgment should be affirmed, there was a dif-
ference of opinion upon the question whether the acts of
Congress and the statutes of Virginia relating to the company
created a new and distinet corporation in the District of Co-
lumbia and in the State of Virginia respectively, or whether
they were only enabling acts in respect to the corporation
under the name of the ¢ Baltimore and Ohio Railroad Com-
pany,” as originally created by the State of Maryland. Sub-
sequently the question was ordered to stand for reargument,
and it has been reargued by the counsel on both sides. As
the solution of this question must determine, to a large ex-
tent, the grounds upon which the judgment of the court is
to be placed, it is necessary carefully to consider the subject.

The Baltimore and Ohio Railroad Company was incorpo-
rated by an act of the legislature of Maryland, passed on the
28th of February, 1827. On the 8th of March following,
tk.n? legislature of Virginia passed an act whereby, after re-
c.1tmg the Maryland act, it was declared “that the same
rights and privileges shall be, and are hereby, granted to
the aforesaid company within the territory of Virginia, and
‘c_he sald company shall be subject to the same pains, penal-
ties, and obligations as are imposed by said act, and tte
same rights, privileges, and immunities which are reserved
to the State of Maryland or to the citizens thereof are here-
by reserved to the State of Virginia and her citizens.”

Several other statutes relating to the company were sub-
sequently passed in Virginia, but they do not materially
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affect the question under consideration, and need not be
more particularly adverted to. By an act of the legislature
of Maryland, of the 22d of February, 1831, the company
was authorized to build a lateral road to the line of the Dis-
trict of Columbia. On the 2d of March, 1831, Congress
passed an act which, after reciting, by a preamble, the orig-
inal act of incorporation, enacted ¢ that the Baltimore and
Ohio Railroad Company, incorporated by the said act of the
General Assembly of the State of Maryland, shall be, and
they are hereby, authorized to extend into and within the
District of Columbia a lateral railroad.” . . . *And the said
Baltimore and Ohio Railroad Company are hereby author-
ized to exercise the same powers, rights, and privileges,
and shall be subject to the same restrictions in the construc-
tion and extension of the said lateral road into and within
the said District as they may exercise or be subject to under
or by virtue of the said act of incorporation in the extension
and construction of any railroad within the State of Mary-
land, and shall be entitled to the same rights, benefits, and
immunities in the use of said road and in regard thereto as
are provided in the said charter, except the right to con-
struct any lateral road or roads in said District from said
lateral road.” A number of local regulations follow, which
are not material to be considered. A supplementary act of
the legislature of Maryland, passed March 14th, 1832, pro-
vided that the stock issued by the company to complete this
lateral road shall, united, form the capital upon which the
net profits derived from the use of said road shall be appor-
tioned,” &c.

The act of Congress of February 26th, 1834, and of March
8d, 1835, are confined to matters of detail, and may be laid
out of view.

When the case was reargued as directed by this court, the
counsel for the company admitted that the acts of Congress
in question were only enabling acts, and that they did not
create a new corporation, but they insisted that the acts of
Virginia were of a different character, and that they worked
that result.
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As regards the point under consideration we find no sub-
stantial difference. In both the original Maryland act of
incorporation is referred to, but neither expressly or by im-
plication create a new corporation. The company was char-
tered to construct a road in Virginia as well as in Maryland.
The latter could not be done without the consent of Vir-
ginia. That consent was given upon the terms which she
thought proper to prescribe. With a few exceptions, not
material to the question before us, they were the same as to
powers, privileges, obligations, restrictions, and liabilities as
those contained in the original charter. The permission
was broad and comprehensive in its scope, but it was a
license and nothing more. It was given to the Maryland
corporation as such, and that body was the same in all its
elements and in its identity afterwards as before. In its
name, locality, capital stock, the election and power of its
officers, in the mode of declaring dividends, and doing all
its business, its unity was unchanged. Only the sphere of
its operations was enlarged.

In what it does in Virginia the same principle is involved
as in the transactions of the Georgia corporation in Ala-
bama, which came under the consideration of this court in
The Bank of Augusta v. Earle.* The distinction is that here
the assent of the foreign authority is express, while there it
was implied. A corporation is in law, for civil purposes,
deemed a person. It may sue and be sued, grant and re-
ceive, and do all other acts not wlfra vires which a natural
person could do. The chief point of difference between the
natural and the artificial person is that the former may do
whatever is not forbidden by law; the latter can do culy
what is authorized by its charter. It cannot migrate, but
may exercise its authority in a foreign territory upon such
conditions as may be prescribed by the law of the place.
One of these conditions may be that it shall consent to be
sued there. If it do business there it will be presumed to
have assented and will be bound accordingly.t For the

* 18 Poters, 558. t Lafayette Ins. Co. v. French, 18 Howard, 405.
VOL. xII, 6
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purposes of Federal jurisdiction it is regarded as if it were a
citizen of the State where it was created, and no averment.
or proof as to the citizenship of its members elsewhere will
be permitted. There is a presumption of law which is con-
clusive.*

‘We see no reason why several States cannot, by compe-
tent legislation, unite in creating the same corporation or
in combining several pre-existing corporations into a single
one. The Philadelphia, Wilmington, and Baltimore Rail-
road Company is one of the latter description. In the case
of that company against Maryland,t Chief Justice Taney, in
delivering the opinion of this court, said: «The plaintiff’ in
error is a corporation composed of several railroad com-
panies, which had been previously chartered by the States
of Maryland, Delaware, and Pennsylvania, and which, by
corresponding laws of the respective States, were united
together and form one corporation, under the name and
style of The Philadelphia, Wilmington, and Baltimore Rail-
road Company. The road of this corporation extends from
Philadelphia to Baltimore.” He gives the history of the
legislation by which this result was produced. No question
was raised on the subject, but the opinion assumes the valid
existence of the corporation thus created. The case was
brought into this court under the 25th section of the Ju-
diciary Act of 1789. The jurisdictional effect of the exist-
ence of such a corporation, as regards the Federal courts, is
the same as that of a copartnership of individual citizens
residing in different States. Nor do we see any reason why
one State may not make a corporation of another State, as
there organized and conducted, a corporation of its own,
quc ad hoc any property within its territorial jurisdiction.
That this may be done was distinetly held in Zhe Ohio and
Mississippi Railroad Co. v. Wheeler.} It is well settled that
corporations of one State may exercise their faculties in an-

* Louisville, Cincinnati & Charleston Railroad Co. ». Letson, 2 How'ardy
497; Marshall v. The Baltimore & Ohio Railroad Co., 16 1d. 329; Obio &
Mississippi Railroad Co. v. Wheeler, 1 Black, 297.

+ 10 Howard, 392. 1 1 Black, 297.
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other, so far, and on such terms, and to such extent as may
be permitted by the latter.* We hold that the case before
us is within this latter category. The question is always
one of legislative intent, and not of legislative power or
legal possibility. So far as there is anything in the language
of the court in the case of The Ohio and Mississippi Railroad
Cb. v. Wheeler, in conflict with what has been here said, it is
intended to be restrained and qualified by this opinion. We
will add, however, that as the case appears in the report, we
think the judgment of the court was correctly given. Tt
was the case of an Indiana railroad company licensed by
Ohio, suing a citizen of Indiana in the Federal court of that
State.

In The Baltimore and Ohio Railroad Co. v. Gallakue’s Ad-
minisirator, 12 Grattan,t it was held by the Court of Appeals
of Virginia that the company was suable in that State. In
this we concur. We think this condition is clearly implied
in the license, and that the company, by constructing its
road there, assented to it. The authority of that case was
recognized by the Court of Appeals of West Virginia, in
Goshorn v. The Supervisors,} and in The Baltimore and Ohio
Railroad Co. v. The Supervisors el al.§ Here the question is
whether the company was suable in the District of Columbia.
In the case reported in Grattan, it was said: “Tt would be
a startling proposition if in all such cases citizens of Virginia
and others should be denied all remedy in her courts, for
causes of action arising under contracts and acts entered
mto or done within her territory, and should be turned over
to the courts and laws of a sister State to scek redress.”
Tl}e same considerations apply to the case before us. When
this suit was commenced, if the theory maintained by the
counsel for the plaintiff in error be correct, however large
or small the cause of action, and whether it were a proper
one for legal or equitable cognizance, there could be no
legal redress short of the seat of the company in another

* Blackstone Manufacturing Co. ». Inhabitants, &e., 18 Gray, 489; Bank
of Augusta, v. Earle, 13 Peters, 588.

T Page 658, { 1 West Virginia, 308. 3 8 1d. 819,




84 RaiLroap CoMPANY v. HARRIs. [Sup. Ct.

Opinion of the court.

State. In many instances the cost of the remedy would
have largely exceeded the value of its fruits. In suits local
in their character, both at law and in equity, there could be
no relief. The result would be, to a large extent, immunity
from all legal responsibility. It is not to be supposed that
Congress intended that the important powers and privileges
granted should be followed by such results.

But turning our attention from this view of the subject
and looking at the statute alone, and reading it by its own
light, we entertain no doubt that it made the company liable
to suit, where this suit was brought in all respects as if it
had been an independent corporation of the same locality.

‘We will now consider, specifically, the several objections
to the judgment, relied upon by the plaintiffs in error.

The pleas in abatement were bad. The demurrers reached
back to the first error in the pleadings, and judgment was
properly given against the party who committed it. If the
replications were bad, bad replications were sufficient an-
swers to bad pleas. But it is said the declaration was bad,
and that the demurrers brought the defect in that pleading
under review. The principle has no application where the
defect is one of form and not of substance.*

The alleged defect in the declaration will be considered in
connection with the error assigned relating to that suh]:ect-
But if the court decided erroneously, the company wan_’ed
the error by pleading over in bar. If it were desired to brmg
up the judgment upon the pleadings for examination by this
court the company shoald have stood by the demurrers. ].:11
the proper order of pleading which is obligatory a plea 1n
bar waives all pleas, and the right to plead, in abatement.f

The bill of exceptions which brought upon the 1'000.@ the
refusal of the court to instruct the jury that the plaintift s
not entitled to recover, exhibits, among others, the f(')llowm_g
facts: Harris contracted, paid his money, and received his

* Aurora City ». West, 7 Wallace, 82.
+ Young v. Martin, 8 Wallace, 354 ; Aurora City v. West, 7 Id. 92; Clear
water v. Meredith, 1 Td. 42; 1 Chitty’s Pleading, 440, 441,
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tickets at the city of Washington. The tickets consisted of
three coupons—one for his passage from Baltimore to Co-
lumbus, Ohio; another for his passage from Washington
Junction to Baltimore, and the third for his passage from
Washington City to Washington Junction. Itis necessary to
cousider only the two last mentioned. They are both headed
“Baltimore and Ohio Railroad,” and signed L. M. Cole,
general ticket agent.” Above the coupon first mentioned
is this memorandum : ¢ Responsibility for safety of person or
loss of baggage on each portion of the route is confined to the pro-
prietors of that portion alone.” Each coupon has printed on
its face the words ¢ Conditioned as above.” The coupon
last mentioned gave Harris the right of passage over the
lateral branch both in the District of Columbia and in Mary-
land. The second coupon gave him the same rightin respect
to the main stem both in Maryland and in Virginia.

The instruction asked for assumed erroneously that there
were two corporations under the same name, one of them in
Virginia, and that the latter was liable and alone liable to
the plaintiff. The attempted limitation of responsibility by
the memoranda at the head and on the face of the coupons
proceeded upon the same erroneous assumption as to the
duality of the corporate ownership of the roads.

These views are sufficiently answered by what has been
already said upon the subject. But if we concurred with
the counsel for the plaintiff in error we should then hold that
the agent who issued the coupons was the agent of both
corporations; that the contract was a joint one; and that it
yolved a joint liability, unless the knowledge of the memo-
randa on the coupons and the assent of the plaintiff were
clgarly brought home to him.* In all such cases the burden
of proof rests upon the carrier.t The bill of exceptions does

25;.3(1;;611 v. Michigan ‘S. & Northern Indiana Railroad Co., 22 N. Y.,

Rai{roadarélpmn v. Bostwick, 18 Wendell, 175; Cary v. Cleveland & Toledo

By Y 0., 29 Barbot’n‘, 35; Quimby v. Vanderbilt, 17 N. Y. 806; Najac
ston & Lowell Railroad Co., 7 Allen, 829; The Great Western Ra‘

Wiy Co. v. Blake, 7 Hurlstone & Norman, 987.

B:;:Tew Jersey Steau-x Nav. Co. v. The Merchants’ Bank, 6 Howard, 38
D v. Eastern Railroad Co., 11 Cushing, 97; Bean v. Green et al., 8
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not show that any testimony was given upon that subject.
The court was asked to assume that the limitation on the
face of coupons was itself conclusive, and to instruct the
Jury accordingly. But having held the unity of the corpo-
ration, of the proprietorship of the roads, and of the con-
tract, it is needless further to consider the case in this aspect.
The instruction asked for was properly refused.

The jurisdiction of the court was not governed by the 11th
section of the Judiciary Act of 1789. It did not depend
upon the citizenship of the parties. It was controlled by
acts of Congress local to the district. A citizen of the dis-
trict cannot sue in the Circuit Courts of a State.* Ifa cor-
poration appear and defend in a foreign State it is bound by
the judgment. If the declaration were insufficient, the ad-
ditional averments in the replications admitted by the de-
murrer to be true, cured the defect.f

JUDGMENT AFFIRMED.

FrENCH v. SHOEMAKER.

1. Where the whole law of a case before a Circuit Court is settled by a de-
cree, and nothing remains to be done, unless a new application shall be
made at the foot of the decree, the decree is a final one, so far as re-
spects a right of appeal. }

2. Where therc is nothing on the record to show to the court that the in-
demnity given by an appeal bond is insufficient, the presumption is that
it is sufficient.

8. Where a party is perpetually enjoined and restrained by a decree of a
Circuit Court, from any proceeding whatever, not in accordance with cer-
tain contracts which a complainant had applied to that court to make
him, by injunction, observe, that court—though an appeal here has be.en
taken within ten days, and an appeal bond with sufficient indemnity
given,—may yet properly order the defendant to desist from a second

Fairfield, 422; Dorr v. The New Jersey Steam Nav. Co., 4 Sandford, 136 ;
S. C., 1 Kernan, 485.

* Hepburn v. Ellzey, 2 Cranch, 445.

+ Angel & Ames on Corporations, § 404, 405; Flanders v. Altna Ins. Co-,
8 Mason, 158; Cook v. The Champlain Transportation Co., 1 Denio, 98.

1 Lafayette Insurance Co. ». French, 18 Howard, 405.
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suit in another court of the United States, to set aside the contract,
just as above mentioned, passed on. And this although in such second
suit new parties are introduced, whom the Circuit Court had held were
not necessary parties to the proceeding there. Such an order is not a
misconstruction by the Circuit Court of its own decree.

TrESE were two motions by the opposite parties, in an
appeal from a decree of the Circuit Court of the United
States for the District of Virginia.

1. A motion on behalf of the appellee to dismiss the ap-
peal for want of jurisdiction, on the ground of the decree’s
being interlocutory and not final.

2. A motion on behalf of the appellant for a supersedeas,
or for any suitable order prohibiting the court from proceed-
ings on the decree while the appeal was pending.

The case was thus:

In the year 1854, two persons, James S. French and Walter
Lenox, subscribed for the whole stock of the Washington and
Alexandria Railroad Company, then recently incorporated
by the State of Virginia; French taking three-fourths and
Lenox one-fourth, and French being made President of the com-
pany. The road was built. French and Lenox, however,
spent very little money of their own in its construction, but
raised large sums by borrowing. When, therefore, the road
was built the company was seriously embarrassed. Two
deeds of trust had been executed in 1855, and in 1857 an-
other deed was made to Lenox, as trustee, to secure bonds,
issued to raise money for the purposes of the road.

The civil war broke out when the road was in this condi-
tion, and French and Lenox went South, and were disabled
by the condition of the country and by the government’s
taking military possession of the road from asserting their
title to the property.

During their absence, a proceeding was instituted in the
Alexandria County Court for the removal of Lenox as trus-
tee in the deed of trust to him, and this resulted in an order
for such removal, and for the substitution of one Stewart as
trustee in his place. The new trustee proceeded in alleged
conformity to the deed of trust to sell the railroad.
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Under the sale thus made, a new company was organized,
which assumed the name of the Washington, Alexandria,
and Georgetown Railroad Company; and the government
having relinquished the road in 1865, this company took
possession of it at once; and not long afterwards entered
into a contract with the Adams Express Company in rela-
tion to the conveyance of express freight, and the furnishing
by the latter of meansto work the road. This contract did
not prove satisfactory, and by consent of both parties, a lease
for ten years was made to two persons, named Stevens and
Phelps, in May, 1866; and in the following June, another
contract for means of operation and for the conveyance of
express freight was made for ten years with the Adams Ex-
press Company.

Litigation soon arose upon this lease and upon these con-
tracts. Onme Davison, asserting himself to be a stockholder
of the Washington, Alexandria, and Georgetown Railroad
Company, filed his bill in the Alexandria County Court in
November, 1866, alleging that the lease was made without
authority, and in fraud of the rights of the stockholders,
and praying that it might be set aside and annulled. The
Adams Express Company filed its bill about the same time,
in the Circuit Court of the United States for the District of
Virginia, praying for the enforcement of its contract with
the company, and with the lessees; and under that proceed-
ing an order was made by the Circuit Court for the appoint-
ment of receivers of the road, who took possession.

The Adams Express Company was not a party to the su'it
in the State court, nor was the Washington and Alexandria
Railroad Company a party to the suit in the Federal court.

The Washington and Alexandria Railroad Company de-
scribing itself as that company by James S. French, ils Presi-
denl, had already in March, 1866 (the government having
with the suppression of the rebellion, given up, as already
said, its possession, and French and Lenox having returned
from the South), filed its bill in the Alexandria County Court
asserting its title to the road, charging fraud in the whole
proceeding for the organization of the Washington, Alex-
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andria, and Georgetown Railroad Company, and praying
that it might be declared void, and that a decree might be
made establishing its own original title to the road as unim-
paired by that proceeding.

In this condition of conflicting claims, and with these and
other suits pending, two instruments were executed with a
view to adjust things between all the parties at issue; and
who were the said French and Lenox, Stevens and Phelps,
and one Shoemalker, representing the Adams Express Com-
pany. Two other persons, viz., Brent and Smith, also had
an interest.

The transaction vested in Shoemaker the interest of French
in the Washington and Alexandria Railroad Company as se-
curity to himself and the Adams Express Company for the
repayment of the $5000 then advanced, and the sums to be
thereafter advanced in payment of the liabilities of the com-
pany, and of the lessees incurred on account of the road,
and as security to all the parties for the performance of the
covenants contained in the agreement, and especially for the
reorganization of the company upon the rendering of a de-
cree by the said Alexandria County Court establishing its
title to the road, and for the distribution of the stock of the
company among the parties in the stipulated proportions.
These instruments, which made what might be called a sort
of settlement contract, were intended as an adjustment of
con.troversies relating to the Washington and Alexandria
Railroad Company, so far as the parties to it were concerned,
fu‘ld as an arrangement for means to liquidate its just liabil-
lties, and put it into successful and profitable operation.
The decree, on the rendering of which the contract was to
be earried into effect, was rendered in the said Alexandria
County Court on the 28th of August, 1868. It declared the
sale by the trustee, Stuart, and the organization of the new
company fraudulent, null, and void; and ordered tha: on
execution of a bond in a sum specified, to account to credi-
tors for the receipts of the road, it should be * restored ” by
the officers of the so-called new company “ to the possession
of the Alexandria and Washington Railroad Company, its
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duly constituted officers and agents.” At the time of this
decree the road was in possession of the receivers appointed
by the Federal court at the suit of Adams Express Company.

In this state of things thus far completed, Shoemaker filed
a bill in the court below, the Circuit Court for Virginia,
against French; and French then filed a cross-bill against
him. The original bill, after stating the rendering of the
decree contemplated by the settlement contract, as just above
mentioned, stating also the alleged equities arising from the
contract, and the action of the parties to it, except French,
charged that notwithstanding French’s conveyance, and not-
withstanding that a meeting had been held of all the parties
to the contract, to reorganize the road under the contract
(he having been present), French, under color of the order
of restoration, had executed a pretended bond in the sum
specified in the order, as the bond required by the decree,
and that he had ordered the clerk of the Circuit Court to
issue a writ of possession ordering the restoration of the
road and property of the company, and under color of this
fraudulent and illegal proceeding had attempted to take pos-
session of the road, notwithstanding that it was at the time
in possession of the receivers of the Circuit Court at the suit
of the Adams Express Company, represented by the com-
plainant; charging further, that French was so reckless of
his obligation to him, the complainant, Shoemaker, and s0
determined to prevent the execution of the reorganization
of the company, that unless enjoined he would damage the
interest of the complainant and the others irreparably. The
bill prayed that French be enjoined from attempting to do
any act as President of the said Alexandria and Washington
Railroad Company, and from intermeddling with the road
and property of the company, or with the parties to the
agreement, or with the complainant in carrying out its pro-
visions, or from holding any meeting for the reorganization
of the company, or from taking any proceedings at law or
in equity for that purpose, except by proceedings in the suit
in which the bill was filed in the Circuit Court of the United
States for Virginia, or by attending the meetings for the
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purpose of such reorganization, and voting or using the in-
terest he may have under the settlement, if he have any, for
the quiet and proper object of the said meetings; and that
his said interest be sold by a commissioner of the court, for the
payment of said sum of $5000, according to the practice of the
court; and that the complainant, in his own behalf, and as
trustee of said parties to said agreement, have such other
and further relief as his case and their interest might require.

The answer of French admitted the execution of the con-
tract, and that he was then and for some time afterwards
satisfied with it; but proceeded to allege circumstances of
hardship and imposition under which he was induced to be-
come a party to it, and various other matters supposed to
show a want of equity in the complainant.

The matters set up in the answer were again set up in the
cross-bill of French, together with other matter of com-
plaint, as grounds for his prayer that the settlement contract
might be annulled, and the parties to it be restrained from
all attempts to enforce any pretended rights under it.  The
point too was taken in the cross-bill, that Stevens and Phelps were
necessary parties to the original bill.

The answer of the original complainant to this bill denied
every substantial allegation of fact on which relief against
the contract was claimed.

The decree was thus made, Chase, C. J., presiding :

“ This cause coming on to be heard upon the bill, answer, and
replication, and upon the cross-bill, answer, and replication, and
upon the proofs, and being maturely considered, the court is of
op}nion that the equity of the case is with the complainant in the
original bill, and thereupon do order, adjudge, and decree that
James 8. French, the defendant in the original bill, be perpet-
ually enjoined and vestrained from any use of the name or title
of the president of the Washington and Alexandria Railroad
E}Ompany under any election to that office heretofore held, and
11‘f)m any action by himself or any attorney or agent to interfere
with any proceeding for the reorganization of the said company
under the contracts mentioned in said bill, and dated on the 6th
of December, 1867, and Jrom any proceeding whatever nat in accord-
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ance with the said contracts, without prejudice, however, to the
right of the said French to the stock assigned to him by said
contract, or to assert any claim he may have against said com-
pany reorganized under said contract, or against the said Shoe-
maker, or against the Adams Express Company, not in contra-
vention of the said contract, or to pursue by proper proceedings
in law or equity any claim he may have in respect to the distri-
bution of stock made in and by said contract, founded upon the
failure of consideration or other cause.

“It is further ordered, adjudged, and decreed, that the said
defendant, French, pay the costs in this cause, and leave is given
to either party to apply at the foot of this decree for such further
order as may be necessary to its due execution, or as may be
required in relation to any matter not finally determined by it.”

From this decree an appeal to this court was immediately
and within ten days asked for by French, and allowed by
the Chief Justice, ¢ upon the defendant’s giving bond with
good and sufficient security in the sum of $500.” The bond,
&c., was given.

In this state of things the bill and cross-bill in the equity
suit, on which the decree has just above been given, having
been, as the reader will have observed, a proceeding between
French and Shoemaker alone, and the objection to the bill for
want of proper parties taken and overruled, French began 2
suit in the Supreme Court of the District of Columbia against
all the parties to the settlement contract except Shoemaker, for
the purpose of setting aside the agreement. His bill being
demurred to because Shoemaker was not a party, and the
demurrer being sustained, Shoemaker was added. 5

Hereupon, on the application of Shoemaker to the CircuTt
Court of Virginia, that court ordered French to dismiss his
bill in the District, and to stop proceedings under pain of
imprisonment. He dismissed his bill.

It was in this state of things that the two motions men-
tioned at the opening of the report (on page 87), came before
this court.

I. ON THE FIRST MOTION, to wit, that of Shoemaker, the
appellee, to dismiss the appeal, it was argued:
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In. support of the motion, that the decree was not final, be-
cause it had not touched the prayer for foreclosure of the
mortgage for $5000, one imporiant object of the bill.

Neither had it dismissed the cross-bill. Yet in Ayres v.
Carver,* a decree was held not final on dismissal of a cross-
bill the original bill being left. This was but a converse of
that case.

That the decree was not meant tc '.e final was shown by
the language of the decree, whict 2u*.2ipated further action
of the court in matters not firals, dispesed of.

Contra, as respected this m tinr, it was said that the sub-
ject not disposed of, to wit, the mortgage for $5000, was
distinet from that which formed the substarce of the decree,
and that, in fact, the bill was multifarious in joining these
two separate claims. The decree completely <lisposed of one
of them, and was final as to that. That was enough.t

To what was said about the cross-bill not being dismissed,
it was replied, that it had been in effect dismissed when on
a cause declared to have been heard on bill and cross-bill,
the equity was declared to have been with the corplainant
in the original bill.

The leave reserved was to apply on the foot of the decree,
and plainly was meant for formal orders only. The Chief
Justice, who made the decree with this reservation, allowed

an appeal immediately; a proof that he did consider that
he had made a final decree.

IT. As 10 THE SECOND MOTION, for a supersedeas, or for any
:s*uila,ble order prohibiting the court below from proceeding, &c.,
it was argued—the parties reserving their position of partiee
moving—in favor of the appellant,

1..That while the merits of this case could not be fully
cor_mdered on a motion, it was necessary to refer to the main
points in the case in order to act on the motion. The agree-
ment was not between French and Shoemaker alone, but

* 17 Howard, 591.

201. Thomson v. Dean, 7 Wallace, 342, citing Forgay v. Conrad, 6 Howard,
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was signed by five other persons, to wit: Lenox, Stevens,
Phelps, Smith, and Brent. These persons were so interested
in the contracts that they were necessary parties to the suit.
Now the objection for want of parties had been distinctly
made in the cross-bill, on the hearing in the Circuit Court
below. The decree nevertheless went the full length of set-
ting up the contracts, and enjoined French ¢ from any pro-
ceedings whatever not in accordance with” them. It was
in effect an injunction against the Alexandria and Washing-
ton Railroad Company, which was no party to the record.
And the effect of the order subsequently made, to stop pro-
ceedings in the court of the District, was to prevent the ap-
pellant from pursuing his remedy against the parties named,
and to make the decree conclusive in their favor, although
they were not parties to the proceeding in which it was ren-
dered.

2. By the appeal taken and bond filed within ten days,
the decree was suspended and the case removed to this
court. No further proceedings as to that decree could be
taken in the court below while the appeal was pending here.
For any violation of the decree, the appellant was answer-
able to this court and not to the Circuit Court.

But, independently of the supersedeas thus claimed, this
court had the right, under the 14th section of the Judiciary
Act, “to issue any writ necessary to render its appellate
jurisdiction effectual.”*

The order of the Circuit Court placed a construction on
the decree previously made which was unreasonable. It
was in fact equivalent to a new decree, inasmuch as it ex-
tended its operation not only beyond the parties to the
cause, but beyond the terms of the decree itself. If a court
could do this, pending an appeal; if it had the power to
construe the decree and enforce it by process of contempt
in doubtful cases, then it was evident that the inferior court
might evade the appellate jurisdiction, and use the decre-e
for purposes which this court would not sanction. This

# Ex parte Milwaukee Railroad Co., 5 Wallace, 189.
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court should either prohibit such proceedings altogether or
should examine them when they were alleged to have taken
place, in order to prevent wrong and oppression, such as
appeared in this case.

Contra. The appeal cannot operate as a supersedeas because
of the insufficiency of the bond. The bond is in the penalty
of $500. A writ of error or an appeal is not a supersedeas
unless bond be given in a sum suflicient to secure the whole
amount of the judgment or decree, in case of aflirmance.

But if there is a supersedeas this will not prevent the court
below preventing a plain contempt of its decrees. Such a
contempt was made by the suit in the Supreme Court of
the Distriet.

The argument of the other side is in fact an argument on
merits, which are not now open to discussion.

Mr. F. P. Stanton, for the appellant ; Messrs. R. T. Merrick
and G. W. Brent, conira.

Mr, Justice CLIFFORD delivered the opinion of the court.

Accurate conclusions in motions like the present, involv-
ing important questions of practice, are essential to the cor-
rect administration of justice in all judicial tribunals exer-
cising appellate powers, but they are especially so in this
court, whether the case is brought here from a State court
or a Circuit Court, as the jurisdiction of the court is special
and must in every case be tested by the Coustitution and
the Jaws of Congress.

O?nsiderable importance is attached in this case to the
motion for a supersedeas as well as to the motion to dismiss
t}le appeal, but the court, in view of the circumstances, will
first examine the motion to dismiss, as it is in its nature

prehr_mnary, and if granted will render it unnecessary to
examine the other motion.

= On the sixte.enth of November, 1868, the appellee filed a
;11 of con.lplamt against the appellant in the Circuit Court
of the United States for the District of Virginia, setting up
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two written agreements therein described, and to which
special reference is made as exhibited in the record. They
are both of the same date. Without entering much into
details, suffice it to say that one purports to be an assign-
ment by the appellant to the appellee of all his right, title,
interest, claim, and demand whatsoever in and to the prop-
erty, stock, road, road-bed, franchise, and charter of the
Alexandria and Washington Railroad Company, for two spe-
cific purposes. (1) To secure the payment to the appellee
of the sum of five thousand dollars advanced by the appellee
to the appellant. (2) To carry into effect the purposes and
objects set forth in the other written agreement. Both
agreements are signed by the appellant, and upon the back
of the one given to secure the payment of the money ad-
vanced is the following agreement and consent: « We, the
undersigned, do hereby agree and cousent to the terms and
conditions of the within assignment,” which expressly re-
cites that it was executed to accomplish the two purposes
already described. Reference to the record will show that
the assignment is signed by the appellant and that the in-
dorsement is signed by all the other parties supposed by
him to have an interest in the assigned property.

Special reference is made in the instrument of assignment
to the purposes and objects set forth in the other written
agreement, in which it is stipulated in substance and effect
as follows: (1) That the appellant and Walter Lenox will
convey all their right, title, and interest in that railroad
company to a new corporation, to be formed as therein
specified, or to devote all of that interest to the common
benefit of the parties to the instrument, in the proportions
therein specified, in case the old company should be revived.
(2) That they agree to assign to the new company, when
the parties shall actually organize the same, all their interest
as lessees of the Washington, Alexandria, and Georgetown
Railroad, or to hold the same for the exclusive use of t'he
parties to the agreement, according to their respective 1n-
terests. (8) That the appellee, for himself and the Adams
Express Company, covenants to aid the new company, with
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money and credits, to pay, settle, or compromise certain
specified liabilities as set forth in the agreement. Certain
other important conditions are also inserted in the instru-
ment, but they are not materal in this investigation.

Process was duly issued and served, and the appellant ap-
peared and filed an answer setting up various defences to
the merits of the claim made by the appellee. Subsequent
to the filing of the answer the appellee filed the general rep-
lication, and the cause being at issue proofs were taken by
both parties. Before the final hearing, however, the ap-
pellant filed a cross-bill, in which he insisted upon the de-
fences set up in the answer, and also alleged that the other
parties to the agreements were necessary parties to the bill
of complaint. Due answer was made by the appellee to the
cross-bill, and the appellant filed to the same the general
replication.

Such being the state of the pleadings, the cause, on the
twenty-first of June last, came on for final hearing “upon
the bill, answer, and replication, and upon the cross-bill,
answer, and replication, and upon the proofs,” and the state-
ment in the decree is that ¢ the court is of the opinion that
the equity of the case is with the complainant,” and that the
court ¢ thereupon do order, adjudge, and decree that James
S. French, the defendant in the original bill, be perpetnally
enjoined and restrained from any use of the name or title
of the president of the Washington and Alexandria Railroad
Company, under any election to that office heretofore held,
and from any action by himself or any attorney or agent to
mjcerfere with any proceeding for the reorganization of the
said company under the contract mentioned in said bill, &e.,
and frf)m any proceeding whatever not in accordance with
the.sa:ul contracts, without prejudice,” as therein recited.
Omljctmg the qualifications stated in the recitals, the decree
continues as follows: «Tt is further ordered, adjudged, and

decreed that the said defendant, French, pay the costs in
this cause.”

Final decrees in suits in equity passed in a Circuit Court,
VOL. XII. -
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where the matter in dispute exceeds the sum or value of two
thousand dollars exclusive of costs, may be re-examined in
this court, but the act of Congress does not define what is
meant by the phrase “final decree.” Objection is made
that the decree is not final because it does not in terms dis-
miss the cross-bill, but the court is of the opinion that the
statement contained in the decree, that the equity of the
case is with the complainant, by necessary implication dis-
poses of the cross-bill as effectnally as it does of the answer
filed by the appellant to the original bill of complaint.
Leave, it is true, is given to either party to apply, at the
foot of the decree, for such further order as may be neces-
sary to the due execution of the same, or as may be required
in relation to any matter not finally determined by it, but it
is quite apparent that that reservation was superadded to
the decree as a precaution and not because the court did not
regard the whole issue between the parties as determined
by the decree. Such was doubtless the view of the Chief
Justice who passed the decree, as the application for the ap-
peal was made to him at the same term and was immediately
granted without objection.

Several cases might be referred to where it is held that a
decree of foreclosure and sale of mortgaged premises is a
final decree, and that the defendant is entitled to his appeal
without waiting for the return and confirmation of the sale
by a decretal order, upon the ground that the decree of fb}'e-
closure and sale is final as to the merits, and that the ulterior
proceedings are but a mode of executing the original decree.*

Unquestionably the whole law of the case before the court
was settled by the Chief Justice in that decree, and as noth-
ing remains to be done, unless a new application sha_lllbe
made at the foot of the decree, the court is of the opinion
that the decree is a final one, as it has conclusively s.ettled
all the legal rights of the parties involved in the pleadings.t

* Whiting ». Bank of the United States, 18 Peters, 15; Bronson v. Rail-
voad, 2 Black, 524. ;

+ Forgay v. Conrad, 6 Howard, 202; Thomson ». Dean, 7 Wallace, 342;
Curtiss’s Commentaries, 3 188; Beebe v. Russell, 19 Howard, 283.
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2. Beyond all doubt the appeal of the respondent in this
case was allowed within ten days from the date of the de-
cree, and the record shows that the bond to prosecute the
writ to effect and answer all damages and costs if he fail to
make his plea good was filed and duly approved within the
same period, but it is denied by the appellee that the appeal
operates as a supersedeas, because it is insisted that the bond
given in the case is not in a sum sufficient to constitute in-
demnity for the whole amount of the decree.

Where the judgment or decree is for the recovery of
money, not otherwise secured, the indemnity must be for
the whole amount of the judgment or decree, including just
damages for delay, and costs and interest on the appeal.*

But in all suits where the property in controversy neces-
sarily follows the event of the suit, as in real actions, re-
plevin, and in suits on mortgages, indemnity is only required
in an amount sufficient to secure the sum recovered for the
use or detention of the property and the other incidental
items, as in cases where the judgment or decree is for
fnoney. ‘What is necessary is that it be sufficient, and when
1t is desired to make the appeal a supersedeas, that it be
filed within ten days from the rendering of the decree, and
jche question of sufficiency must be determined in the first
Instance by the judge who signs the citation, but after the
fﬂlowance of the appeal that question as well as every other
In the cause becomes cognizable here. It is therefore mat-
ter of discretion with the court to increase or diminish the
amount of the bond and to require additional sureties or
otherwise as justice may require.t

All that is required in a case where the writ of error is
Dot a supersedeas is that the bond shall be in an amount suf-
ficient to answer the costs in case the Jjudgment or decree is
flf[irmeq. Nothing appears in the record to show that the
tndemnity given is insufficient, and inasmuch as nothing ap-

" .
ke .Cat.lett v. Brodie, 9 Wheaton, 553 ; Stafford ». Union Bank, 16 Howard,
i Same v. Same, 17 Id. 275.

hof Rubber Co. v. Goodyear, 6 Wallace, 1566 ; Rule 32; The Slaughter-
uee Cases, 10 Wallace, 273; 1 Stat. at Large, 404.
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Appéals and writs of error are constituted a supersedeas
in certain cases by virtue of the twenty-third section of the
Judiciary Act, when the conditions there prescribed are ful-
filled. Where those conditions are complied with the act
of Congress operates to suspend the jurisdiction of the sub-
ordinate court and stay execution pending the writ of error
or appeal, and until the case is determined or remanded.*

Power to issue a supersedeas to a decree in a subordinate
court does not exist in this court where the appeal was not
taken and the proper bond given within ten days from the
date of the order, except where an appeal was duly taken
within ten days, and the aggrieved party is obliged to take
a second appeal in consequence of the clerk below having
neglected to send up the record in season, or where the
granting of such a writ becomes necessary to the exercise
of the appellate jurisdiction of the court, as where the sub-
ordinate court improperly rejected the sureties to the bond
because they were not residents of the district.}

Appellate power in the controversy under consideration
is conferred upon this court, and it is clear that this court
may issue a supersedeas in such a case whenever it becomes
necessary to the exercise of its appropriate jurisdiction.]f.

Attention will now be called to the grounds of the motion
for a supersedeas, as shown in the afidavit of the appellant.
He states that he filed a bill in equity in the Supreme Court
of this district against Oscar A. Stevens, George W. Brent,
W. Jackson Phelps, Richard T. Merrick, J. Dean Smith,
and Walter Lenox; that the respondents demurred to the
bill on the ground that the appellee before the court was a
necessary party respondent in the case, and that the court

* Hogan v. Ross, 11 Howard, 295. ) 5

+ Hogan ». Ross, 11 Howard, 296; Ex parte Milwaukee Railroad Co.,
‘Wallace, 188; Stockton et al. v: Bishop, 2 Howard, 74; Hardeman % 2f
derson, 4 Id. 640; Wallen v». Williams, 7 Cranch, 279; Saltmarsh 2. Tut-
hill, 12 Howard, 389.

1 1 Stat. at Large, 81; Stockton et al. v. Bishop, 2 Howard, 75.




Dec. 1870.] FRrRENCH v. SHOEMAKER. 101

Opinion of the court.

where the bill was pending sustained the demurrer. ‘Where-
fore the appellant here amended his bill, and made the ap-
pellee a party respondent.

(Consequent upon those proceedings, as the affiant states,
the Circuit Court for the District of Virginia laid a rule on
him requiring him to appear in that court, on a day named
in the rule, to show cause why he should not be fined and
attached for the acts set forth in the petition, and charged
therein to be in violation of the aforesaid order and decree
of the court below in this case; that he appeared and showed
cause as required, but that the court there being of opinion
that he had violated the decree in the case before the court
by filing his bill in equity in the Supreme Court of this dis-
trict, ordered that he forthwith dismiss the same and cease
all proceedings under the same on pain of imprisonment,
and that he, having no alternative but to go to jail or to
submit to the order of the court, chose the latter, and dis-
missed his bill of complaint. His views are that the Cir-
cuit Court erred in passing that order, and that that court
gave an erroneous construction to the decree entered by the
Chief Justice in the case, making it more comprehensive than
its language will warrant, and he moves this court to issue a
supersedeas or other suitable order to correct those errors.

.Suppose the theory of the appellant is correct that the cir-
cuit judge in construing the decree gave it a scope beyond
its legitimate meaning, very grave doubts are entertained
whether this court, under the present motion, could afford
the appellant any remedy, as the facts supposed would not
show that anything had been done to defeat or impair the
appellate jurisdiction of this court. Acts void in themselves
may be done by the Circuit Court outside of the jurisdiction
of the Qircuit Court which this court cannot re-examine.
Author}ty does not exist in this court to issue a supersedeas,
except in cases where it is necessary to the exercise of its
appél.late.jurisdiction, but the court is not inclined to rest its
defbls.lon in this case upon that ground, as we are all of the
opinion that the eircuit judge did not err in his construction
of the order and decree enjoining the appellant in that de-
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cree. He is perpetually enjoined and restrained from any
use of the name or title of the president of the company
under any election to that office heretofore held, and from
any action, by himself or any attorney or agent, to interfere
with any proceeding for the reorganization of the company
under the contracts, or from any proceeding whatever not in ac-
cordance with the said contracts. More comprehensive language
could hardly be employed, and argument can hardly make
it plainer or add anything to its force or effect.
BorH MOTIONS DENIED.

FowLER v. RATHBONES.

1. Where a ship and cargo are exposed at a particular place to a common
peril of sinking, and becoming submerged in deep water, and the ex-
pense of raising and saving them from that place would be greater than
if stranded in shoal water, and the master, to save them from such in-
creased expenses, runs the ship on flats near by and strands her in shoal
water, and thereby increases the peril to the ship and diminishes the
damages and expenses of saving her and the cargo, then thereisa “vol-
untary stranding ”’ within the meaning of the law, and a case entitling
the owners of the vessel to recover, as general average, their just propor-
tion of such damages and expenses.

2. Where no water enters the ship which reaches and damages the cargo,
except what comes through holes cut in the bows by the ice previously
to such a case of stranding, then the owners of the cargo are not entitled
to be allowed anything for the damages to their cargo by water, by
way of general average, or by way of reduction of the shipowner’s
claim. g

3. In such a case of stranding the shipowners are entitled to recover in
general average only those expenses which were caused by stranding
the ship, not including any occasioned by damage to the ship through
the swelling of the cargo (linseed, which water swells) caused by water
which entered through the holes in the bows; but if the ship was also
injured by such stranding and by lying on an uneven bottom, her owners
are entitled to recover the expenses for repairing suchk injuries, b?’ way
of general average, and it is for the jury to determine from the evidence
what such repairs amount to.

4. Erroneous findings of the jury—assuming them to be erroneous—us to
what injury the ship did suffer by the stranding and what by swelling
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of the cargo, or such findings on any other matter of fact, are not sub-
ject to review here.

5. Where the owners of the cargo enter, after such a case of stranding as
above described, into * an average bond’’ whereby they agree to pay as
consignees of cargo, what should be found to be due from them on their
share of the cargo, for general average losses and expenses arising ous
of the transaction, provided such losses and expenses should be stated
and apportioned in accordance with the established usage and laws of
New York in similar cases, by certain average adjusters named, then
if in respect to the contributory value of freight, the adjustment, as
made up by the average adjusters, is according to the usage and custom
of New York, and no more has been allowed for damages to the ship
than was attributable to the stranding, in that case the shipowners are
entitled to the amount stated in the average adjustment to be due from
the owners of the cargo as their general average contribution, with in-
terest from the date of the adjustment.

Error to the Circuit Court for the Southern District of
New York,

This was an action of assumpsit, brought in the court be-
low by the owners of the ship Oneiza, to recover from the
defendants, as consignees and owners of cargo transported
aboard of that vessel on a voyage from Calcutta to New York,
a sum alleged to be due to the plaintiffs by way of a general
average for losses and expenses incurred in consequence of
an alleged voluntary stranding of the ship.

The facts, which appeared from the protest and the testi-
mony of witnesses, were, in the main, undisputed.

The ship arrived off Sandy Hook January 16th, 1867, and
fmchored that night inside of the Hook. There was so much
ice in the bay that she could not proceed until the 21st, when
she was towed up, in the afternoon, as far as the quarantine
ground and anchored there. The water was full of floating
1ce. The next morning it was discovered that the ship was
settling by the head, and by 7 o’clock a.M. she had six feet
of water in her; the leak being caused by holes broken in
doth of her bows by the ice. Attempts were made to free
her from water by her pumps. They were, however, ineffec-
tual; the water being about forty-two feet where she was
anchored, and the Staten Island flats where the water was
shoaler being near, the master caused the ship to be towed
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a distance of three hundred yards into such water, on the
flats, until she grounded on the bottom at about 8 o’clock
A.M. The bottom at the place where she had been anchored
was soft. What sort of bottom was at the place where she
grounded—whether uneven or soft—was not clear. The
evidence was not full or perhaps quite consistent, but it was
submitted to the jury. At the time the ship grounded she
had ten feet of water in her. If she had sunk where she
had been anchored, she would have been totally submerged.
A wrecking vessel reached her about noon. The tide was
then an hour ebb, and the water was about the same height
inside of her and outside. A diver was sent down and the
holes were stopped. A pump was then started about 4
o’clock .M. The water had reached to within two feet of
her upper deck. Some of her cargo was not wet. The
cargo consisted of linseed in bags, gunny cloth, and salt-
petre. She was pumped out by 9 o’clock p.m. After that
she was kept free of water, and no more water reached her
cargo. About half of her cargo was taken off by lighters.
The ship was then taken to the city and the rest discharged.
The ship could have been raised if she had sunk where she
was anchored. The question of saving the vessel and cargo
at either place was only a question of the expense of raising
them. The wrecking bill was over $12,000, and would have
been $30,000, if she had sunk where she was anchored.
The defendants, on the 28d of January, 1867, signed “an
average bond,” whereby they agreed to pay as consignees Qf
cargo, what should be found to be due from them, on their
share of the cargo, for general average losses and expenses
arising out of the transaction, provided such losses and S
penses should be stated and apportioned by Johnson &_ng-
gius, average adjusters, in accordance with the established
usage and laws of the State of New York in similar cases.
An adjustment was made by those persons, and they ascer-
tained the balance due from the defendants to be $11,380.78,
July 20th, 1867. The adjusters made no allowance to the
defendants for the damages sustained by their cargo from
the water which entered the ship, on the ground that such
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damage was caused by water which entered through the holes
made in the bows of the vessel by the ice, and, therefore,
by a peril of the sea, and was not caused by the stranding,
and was not a general average loss. The effect of the water
upon the linseed in bags, as evidence showed, was greatly to
swell it, and the ship was found to have been much strained
vertically. The swelling of the linseed and the lying on the
bottom at the place of stranding, together, started up the
deck and strained and broke the beams and the straps over
the beams.

The adjusters did not allow as a general average loss any-
thing for any damage sustained by the ship from the swell-
ing of the linseed, on the ground that such swelling was
caused by water which entered through the holes in the
bows from a peril of the sea, and, therefore, was not caused
by the stranding; but they did allow, as a general average
loss, the damage caused to the ship by laying on in what
they inferred to have been an uneven bottom when she was
stranded ; inferring this from injuries of a certain kind,
which the keel and keelson of the ship were found to have
suffered, though some of the direct testimony went to prove
that the bottom, like that of the place where the vessel had
been anchored, was soft. The adjusters stated to the jury
the ground on which the adjustment on this point was made.
“We could not tell absolutely,” they said, “what damage
was caused by lying on the bottom, and what from swelling
of the cargo, but we decided it as well as we could;” and
the same witness described particularly the damages. The
defendants called no witnesses to disparage the conclusions
of the adjusters. The salvage expenses were put into gen-
erall average. According to custom, one-half of the gross
freight for the whole voyage was taken as the net freight to
be contributed for.

T}.Je counsel for the defendants prayed the court to charge
the jury as follows

th“lz'ourth. That if they found that the stranding or taking of
© bottom was not a different one from what was originally im-
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pending in consequence of the damage received from the action
of the ice at the time the master determined to run or tow the
ship into shallower water, but was a merely incidental and un-
substantial modification of such original stranding or taking of
the bottom,—then the expenses incurred for repairing the dam-
age to the ship, arising from her lying upon the bottom, were
not the proper subject of a general average.

“ Fifth. That, unless at the time the master came to the de-
termination to run her upon the flats, there was a substantial
and valuable chance that the ship might be kept from sinking
where she was anchored, which chance the master voluntarily
abandoned, the injuries sustained by said ship in consequence
of lying upon the bottom are not a subject for general average.

¢ Sizth. That if the ship was, at the time the master came to
his determination to run her upon the bottom in shallower
water, so exposed to the injuries which she sustained from going
upon and lying upon the bottom, that such injuries could not
by any possibility or in any event be prevented, such injuries
are not to be made good by a general average contribution.

“ Eighth. That there is no evidence from which the jury can
determine what particular repairs were rendered necessary by
the ship lying on the bottom, and what were rendered necessary
by the swelling of the cargo; and that as it appears that both
these causes concurred in producing the injuries to the ship, one-
half of such injuries should be deemed to have been occasioned
by the one cause, and one-half of the other, as the nearest prac-
ticable approximation to justice.

“ Ninth. That inasmuch as it appeared that all the freight on
the cargo had been collected, and the disaster happening at the
very entrance of the port of destination, such freight should
contribute in general average upon its full value, after deduct-
ing such expenses, if any, as were necessarily incurred in order
to earn it; and the jury should, in making up their verdict, 80
estimate the contributory value of freight.”

But the court refused thus to charge, and charged.

“1st. That if the jury found that the ship and cargo were ex-
posed to a common peril of sinking and becoming submerged in
deep water, and that the expenses of raising and saving the_m
from such place would have been greater than if stranded in
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ghoal water, and that the master, to save the ship and cargo
from such increased expenses, ran the ship on the flats, and so
stranded her in shoal water, and thereby increased the peril to
the ship and diminished the damages and expenses of saving
the ship and cargo—then, that there was a voluntary stranding
within the meaning of the law, and that the plaintiffs are en-
titled to recover in general average their just proportion of all
damages and expenses occasioned thereby.

«2d, That if they found that no water entered the ship which
reached and damaged the cargo, except what came through the
holes cut in the bows by the ice—then that the defendants
were not entitled to be allowed anything for the damages to
their cargo by water, by way of general average, or by way of
reduction of the plaintiffs’ claim, because such damages were
not caused by or the result of the act of stranding the ship, but
were caused by a peril of the sea which had overtaken the cargo
before it was determined to strand the ship.

“3d. That the plaintiffs were entitled to recover in general
average only those expenses which were caused by stranding
the ship, not including any occasioned by damage to the ship
through the swelling of the cargo caused by water which en-
tered through the holes in the bows; and therefore, if the jury
found that the ship was injured by such stranding and by lying
on an uneven bottom, that the plaintiffs were entitled to recover
the expenses for repairing such injuries, by way of general av-
erage; and that it was for the jury to determine from the evi-
dence what such repairs amounted to.

“4th. That if, in respect to the contributory value of freight,
they found that the adjustment, as made up by Johnson &
Higgins, the average adjusters, was according to the usage and
custom of the port of New York, and that no more had been
allowed for damages to the ship than was attributable to the
stranding—then that the plaintiffs were entitled to the amount
stated in the adjustment to be due from the defendants to the

plaintiffs as their general average contribution, with interest
from the date of the said adjustment.”

To al! these instructions the defendants excepted.
The jury having found a verdict for the plaintiffs for

$12,071.73, and judgment having been entered accordingly,
the case was now here on error.
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Mr. J. C. Carter, for the plaintiff in error :

I. There is no dispute as to certain principal facts. They
are these:

1st. That at the time the determination was taken to put
the ship on the flats, she was not simply exposed to a peril
which seemed inevitable, but that the stroke had already
fallen upon her; that she was already smitten with a death-
blow proceeding directly from the action of the elements;
that she was not simply in danger of sinking, but was actu-
ally sinking from the direct effect of the accidental injury,
and that there was no power to save her from it.

2d. That she continued sinking all the time after she
started for the flats until she took the bottom upon them,
having six feet of water in her when she started and ten
when she struck the flats.

8d. That she did not expect to encounter, and did not in
fact encounter, any new peril in going upon the flats; that
she was sinking to the bottom when she started; that she
expected to sink and did sink upon the flats.

Upon these facts the conclusion follows, that the actual
sinking or stranding was substantially the same sinking or
stranding which was in progress under the direct action of
the elements at the time of the voluntary resolution to run
her upon the flats. It was therefore an accidental and not a
voluntary sinking or stranding. All that could be done was
to employ the time she should occupy in sinking to the best
advantage. All that was done was to move her while sh_e
was sinking, a space of some three hundred yards, to miti-
gate and abridge some of the disastrous results of a death-
blow already received. It was the master’s duty, in the
plainest and clearest sense of the term, to do the thing he
did. The instinct of self-preservation would have permitted
him to take no other course.

The distinctions are decisive between the case at bar and
those cases which have heretofore been held to be cases for
a general contribution, where a vessel staunch and strong,
and capable of contending with the winds and waves, and
yet unsmitten by any deathblow from an accidental peril,
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finds herself upon a lee shore and in apparently inevitable
danger of being cast upon it; but still with a chance of
escape, desperate though it be, and then concludes to aban-
don this chance and seek the most fuvorable spot on which
to strand herself. In those cases the peril which was im-
pending, however inevitable it might seem, had not in fact
arrived. There was no accidental cause from the actual
operation of which the injuries were received. They seemed
indeed inevitable; but that they were absolutely certain
could not be affirmed. There was nothing therefore to the
direct action of which the damage could be with certainty
attributed but the voluntary act.

The ordinary duty of the shipowner represented by the
master is to navigate the ship, not to run her ashore. A
claim for a general contribution cannot be founded upon
any act of the master in the course of this ordinary duty.
Shippers of goods have the right to all this. The presence
of an overwhelming peril may make it best for the interests
of all, treated as a unit, to depart from mere navigation and
strand the ship. This is something beyond what any one of
the interests has the right to require of the ship, and is there-
fore outside of the ordinary duty of the master. The true
foundation of the doctrine of a general contribution in cases
of voluntary stranding lies in these considerations. But
when, as in the case at bar, the actual operation of an acci-
dental cause has, of itself, already put an end to the business
of navigating the ship, all the master’s ordinary duties are
ot at an end. It is still his duty to do all in his power to
save what he may of the interests intrusted to his charge;
fmfl 1t cannot be pretended—when his ship is sinking and it
18 In his power to mitigate the consequences of such sinking
by working his ship into shallower water—that it is not his
duty to do so.

If these positions are true, the charge on the main point
of the case—that is to say, the first instruction—was errone-
ous. It was based upon a direct denial of them. It made
t‘he question of liability for a general contribution turn en-
tirely upon these three points ;
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1st. 'Whether the master ran the ship upon the flats for
thz parpose of diminishing the damages and expenses of
raising and saving ship and cargo?

2d. Whether in so doing the peril to the ship was in-
creased ?

8d. Whether by so doing the damages and expenses of
saving and raising the ship and cargo were diminished ?

Now these inquiries might each be answered in the af-
firmative and yet the actual stranding be only an unsub-
stantial modification of the stranding or submersion origin-
ally impending. The point was distinctly made by the
request to charge that the grounds of difference between the
actual and the impending disaster should be substantial, but
this element was disregarded by the judge. The error thus
committed was this, that if a loss has been occasioned by
the action of two concurring causes, one of which is a par-
ticular average cause and the other of which is a general
average cause, the loss is to be taken as a general average,
without any inquiry as to the respective degrees of efficiency
with which these two causes may have operated, it being
enough if the general average cause contributed in any de-
gree to the loss. It is impossible to vindicate such a propo-
sition.

But even if the proposition of the court below had, as a
general principle of law, been sound, there was no evidence
in the case warranting the submission of it to the jury. The
court recognized the necessity of the condition that the peril
to the ship should have been increased by the master’s vol-
untary action, and made that a turning-point with the jury.
But the only suggestion of any increase of peril was t}.le
claim by the plaintiffs below that the bottom where the ship
actually took the ground was different from the bottom
where she lay at anchor, it being uneven in the former plifce-
Now the only evidence of this was conjecture. The lying
upon a bottom of any sort and the swelling of the cargo
were sufficient to account for all the injuries to the veafsel,
except that produced by the ice. The cargo was malnl'.Y
flaxseed. It was proved that the effect of water upon this
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article was to swell it. The ship, upon examination, was
found to have been subjected to a vertical strain, pressing
her decks and beams upwards with such force as to break
the iron straps securing the beams to the stanchions. This
must have been the effect of the swelling of the seed.

If the claim for a general average has any foundation, the
damage to the cargo, or some part of such damage, must be
contributed for. Nor would there be any serious difficulty
in making the discrimination. When the master came to
his determination to run the ship on the flats there were
only six feet of water in her; after she had settled on the
flats there were from twenty-two to twenty-six. It is ascer-
tainable how much and what of her cargo was above, and
how much and what was below the water in her when she
left the spot where she was anchored.

The freight should be made to contribute at its full value.
The rule adopted by the adjusters of taking it at one-half its
value, when the whole was earned and received, is too unjust
to prevail, unless it has some better warrant than custom.
The custom alleged is well enough in the cases of voyages
partly performed ; but it is a rule touching customs that they
must be reasonable. In cases like the present there seems
to be no good reason why the freight should not be made to
contribute at its full value. Especially should it be the case
when, as here, the entire expense of bringing the cargo to

the place of discharge was carried into the general average
account.

Messrs. E. H. Owens and S. P. Nash, contra :

The instruc.tion, chiefly complained of—the first—was ir.
accordance with the law as well settled in the Federal
courts.*

. .It 18 sufficient to make the act of sacrifice voluntary, that
1t1s adopted as a matter of judgment, that upon deliberation

* .
Adagzlu;nblan Insurance Company v. Ashby, 13 Peters, 831; Barnard v.
» 10 Howard, 270; The Star of Hope, 9 Wallace, 203; Sturgess v.

Cary, 2 Curtis, 59 C ; g =
Bluney, 515, » 993 Caze v. Reilly, 8 Washington, 298; Sims v. Gurney, 4
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the will decides. Itis none the less voluntary, that no other
way of escape seems open. The idea of sacrifice in the law
of general average is.not that the property shall be doomed
to certain loss, for the goods thrown overboard may have a
fair chance of being recovered, or the vessel, which it is de-
termined to run ashore, of being saved. It is the selection
of one particular interest, of either vessel or cargo, to take a

- special, though it may be no greater, and be even a less, risk

for the benefit of the whole, that makes the special loss or
damage consequent upon the act vicarious. It is true,in
this case, that but for the stranding the vessel would have
gone down with the cargo, and true also that by stranding
her the master may possibly have not subjected the vessel
to any greater peril than she was in before. But the fact
that he changed the peril from one to ship and cargo in com-
mon, to a peril to the ship alone, constituted a sacrifice in
the legal sense. If any damage was in fact caused to the
vessel by stranding, it is no answer to her claim for contri-
bution to say that she would have been equally damaged by
sinking. That the act of stranding was a benefit to the
cargo is undisputed, and that it was also a benefit to the ship,
only makes her claim less in amount than it would have been
had she been lost by the act of stranding. She could only
claim and has only been allowed the damages caused spe-
cially by the stranding, which was the voluntary and vica-
rious act, which saved the cargo from a heavier damage and
expense.

The other exceptions relate to the sufficiency of the evi-
dence, and are not available on writ of error. The seventh
and eighth are of this sort.

But the rule is, that if there is evidence proper to be sub-
mitted to the jury it should be submitted. If the jury give
too much weight to it the remedy is by motion for a new
trial, which is not reviewable by writ of error.* The evi-
dence showed that a careful discrimination by experts was
made between the repairs. This might have been shown

* Schuchardt ». Allens, 1 Wallace, 369, 871.
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to be weak had the defendants below called any witnesses to
disparage it, but as they did not, the court properly left it to
the jury.

Whether the ship lay on an uneven bottom or not was a
question auxiliary merely to the determination of the ques-
tion, whether certain damages were caused to the hull of the
ship by the stranding. The testimony showed that experts
finding the fastenings about the keel and keelson broken,
and the vessel strained, attributed this to the vessel’s lying
on an uneven bottom. No objection was made to the giving
of this evidence, and being in the case it was properly sub-
mitted to the jury.

There was no ground for asking to have the damages
caused to the ship by the swelling of the cargo, and by
straining, equally divided. There is no law for such a di-
vision, and no evidence was given to show its propriety.

The charge that if the jury found from the evidence that
no water entered the ship which reached and damaged the
cargo, except what came through the holes made by the ice,
then that the cargo would not be entitled to any contribu-
tion for its damage, was manifestly correct. It was a ques-
tion of fact how the damage to the cargo was caused. It
seemed clear, from the evidence, that no water came to it
except through the holes made by the ice before the strand-
ing, and the defendants below cannot complain that the jury
were left at liberty to find that some damage was done other-
wise,

The jury, under instructions, found that the adjustment
was made up according to “the usage and custom of the
port of New York,” which was proved to be to estimate for
net freight and one-half the gross amount. The contract of
the defendants below was to pay, if the adjustment should
bfa made in accordance with such usage. No evidence was
given contradicting that of the plaintiffs below as to the
usage. The charge was, therefore, correct, and the ninth
requ(.sst properly refused. The general rule is, it is true,
that it is the net freight which contributes. But how to as-

certain the net freight is sometimes a difficult question, and
VOL. XII. 8
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the rule of taking one-half the gross freight is not only cus-
tomary in New York, and was, therefore, made the rule by
the contract sued upon, but the rule has also been sanctioned
by the court so as to have become a rule of law in that State.*

Mr. Justice CLIFFORD delivered the opinion of the court.

Losses in a sea risk which give a claim to general average
are usually divided into two great classes: (1) Those which
arise from a sacrifice of part of the ship, or part of the cargo,
purposely made to save the whole adventure from perishing.
(2) Such as arise out of extraordinary expenses incurred, by
one of the parties, in the course of the voyage, for the joint
benefit of the ship and cargo.

Where two or more parties are engaged in the same sea
risk, and one of them, in a moment of imminent peril, makes
a sacrifice to avoid the impending danger, or incurs extra-
ordinary expenses to promote the safety of all the associated
interests, common justice requires that the sacrifice so made,
or the extraordinary expenses so incurred, shall be assessed
upon all the interests which were so exposed to the impend-
ing peril, and which were saved, by those means, from the
threatened danger, in proportion to the share of each in the
joint adventure.

1. Bound on a voyage from Caleutta to New York, the
ship Oneiza, with a valuable cargo of linseed, gunny cloth,
and other merchandise on board, on the sixteenth of Jany-
ary, 1867, arrived off the latter port in a heavy gale, and in
the evening of that day came to anchor inside the lower bay,
being unable to proceed to the upper harbor in consequence
of ice. Securely anchored, she remained there until the
twenty-first of the same month, surrounded by ice and un-
able to proceed to her port of destination, when those 1
charge of her procured two steamtugs and caused her to be
towed up through the Narrows into the inner harbor, and at
seven o’clock in the evening of that day she came to anchor

* Leavenworth v. Delafield, 1 Caines, 574.
1 The Star of Hope, 9 Wallace, 228.
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near the quarantine ground, abreast of Staten Island, in ten
fathoms of water, where she remained during the night.

Throughout the night the watch were ordered to sound
the pumps every hour, and the record shows that they found
no more water in the ship than is usual under the circum-
stances, until the steamtugs made fast to her for the pur-
pose of towing her up to the harbor, when it was ascertained
that she had twenty-six inches of water in the well, and it
was observed, within half an hour from that time, that the
head of the ship was settling. Report of that fact was made
to the master and he immediately directed that the pumps
should be tried, and it was soon found that the ship had six
feet of water in the hold, and that she was in imminent dan-
ger of sinking.

Efforts were made to keep her free, but it was found to
be impossible to do so by her own pumps, or by any other
means at command. Holes had been cut in the hull by the
ice, and the master, finding that he could not stop the leaks,
decided to run the ship ashore, as the best means of saving
life and property and as the only means of preventing the
ship from sinking in deep water. Directions to that effect
were accordingly given to those in charge of the steamtugs,
and with their assistance the ship was stranded on Staten
Island flats, and it appears that when she grounded she had
ten feet of water in her hold, the tide still rising, and that
at high tide the water in the hold increased in depth to
twenty feet.

Prompt assistance was procured and the ship was light-
ened by discharging part of her cargo into lighters furnished
by the. wrecking company, and on the first day of February
fOHOYVIDg they succeeded in making the ship float, and she
Was 1mmediately towed to her port of destination and the
residue of her cargo was discharged.

2. _Mu.ch of the cargo was saved, and the owners of the
Zl(l)lrﬂrgswted that the owners of the cargo were bound to

ute for the sacrifices made by the ship and the ex-
fenses ncurred by her owners in saving the associated in-
erests from the dangers of the impending peril. Investiga-
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tions became necessary before the parties could adjust the
claim, and with that view the owners, shippers, and con-
signees of the cargo executed to the agent of the ship an
average bond in which they designated the persons to be
employed as adjusters, and covenanted and agreed to pay
their respective shares of such proportion of the losses and
expenses incurred as constitute, by the usage of the port, a
general average, provided such losses and expenses were
stated and apportioned by the average adjusters therein
specified in accordance with the established usage and laws
of that State in similar cases.

Pursuant to the terms of that bond the persons therein
named were designated as the average adjusters, and they,
after having heard the parties, charged to the cargo belong-
ing to the defendants the sum of eleven thousand three hun-
dred and eighty dollars and seventy-eight cents as a general
average contribution in favor of the owners of the ship.

Unquestionably they proceeded upon the ground that the
stranding of the ship was voluntary, but the defendants de-
nied that the fact was so and refused to pay the amount.
Whereupon the plaintiffs brought an action of assumpsit
against them in the Circuit Court to recover the amount as
adjusted, and the jury, under the instructions of the court,
found a verdict in their favor for the whole amount charged
by the adjusters to the owners of the cargo, with interest
from the date of the adjustment. Exceptions were filed by
the defendants to the refusals of the court to instruct the
Jury as requested, and also to the instructions given by the
court to the jury, and the defendants sued out the writ of
error and removed the cause into this court.

8. Complaint is made by the defendants that the question
whether the evidence introduced in the case showed su.ch a8
state of facts as entitled the owners of the vessel to claim a
general average contribution from them, as the owners .of
the cargo, was not submitted to the jury under proper 1t

structions.
Injuries, it is conceded by the defendants, had been e
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ceived by the ship before the master determined to run her
upon the flats, and it is equally clear that those injuries, or
some of them, were plainly attributable to the direct action
of the ice, as contended by the defendants. Certain por-
tions of her sheathing about the bows had been torn off and
several holes had been cut through her planking—two or
more on her port bow and one on her starboard bow--
which caused the ship to leak. Doubtless these injuries pre-
ceded the stranding of the ship, but she received many more
and such as were of & more serious character, by that act or
as a necessary consequence of it, as is fully proved by the
survey and the other evidence exhibited in the record.

Courts, as well as text writers, at the present day, agree
that where the ship is voluntarily run ashore to avoid cap-
ture, foundering, or shipwreck, and she is afterwards recov-
ered 8o as to be able to perform her voyage, the loss resulting
from the stranding is to be made good by general average
contribution, as such a claim is clearly within the rule that
whatever is sacrificed for the common benefit of the asso-
clated interests shall be made good by all the interests ex-
posed to the common peril which were saved from the
common danger by the sacrifice.*

Authorities may be cited where it is held that if the ship
is not saved an action for the claims cannot be maintained,
but it is settled law in this court that the case is one for
general average, although the ship was totally lost, if the
stranding was designed for the common benefit and was vol-
untary, and it appears that the act of stranding resulted in
saving the cargo.t

Repairs rendered necessary to the vessel by the ordinary
perils of navigation, to enable her to prosecute her voyage
to her port of destination, it is admitted, must be borne by
the owners of the vessel, but the question whether the sacri-
fice made by the ship in a case where the ship, cargo, and

* McAndrews ». Thatcher, 3 Wallace, 865; Barnard ». Adams, 10 How-
il‘d, ?79; 2 Arnold on Insurance, 784; 2 Parsons on Insurance, 241, 263;
2 Phillips on Insurance, 5th ed. 1318; Nelson v. Belmont, 21 N. Y. 88.

} Star of Hope, 9 Wallace, 232 ; Columbian Insurance Co., 13 Peters, 331
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all on board were in imminent peril, and the ship was vol-
untarily stranded to save the whole adventure, constitutes a
valid claim for a general average contribution, is not an open
one in this court, if the cargo is saved by the sacrifice, and
it is equally well settled that extraordinary expenses incurred
in getting the ship off, if the effort is successful, fall within
the same rule. Necessary repairs to complete the voyage
are not within the rule as applied in this court, except to the
extent that such repairs are required to replace such parts
of the ship as were sacrificed to save the associated interests.

Viewed in that light, the claim of the owners of the ship
rests upon the same foundation of justice and reason as that
of the owner of the cargo, in a case where part of the cargo
is thrown overboard to save the ship, cargo, and all on board.
Decided cases may be referred to where the rule established
by this court is questioned, but the rule, it is submitted, is
both just and reasonable if it be correctly understood and
properly applied.*

4. Special reference must be made to the charge of the
court, as it is insisted that several of the instructions given
to the jury are erroneous.

Speaking to the principal question in the case, the judge
told the jury that if they found that the ship and cargo were
exposed to a common peril of sinking, and becoming sub-
merged in deep water, and that the expense of raising and
saving the ship and cargo from that place would have been
greater than if stranded in shoal water, and that the master,
to save the ship and cargo from such increased expenses,
ran the ship on the flats and stranded her in shoal water,
and thereby increased the peril to the ship and diminished
the damages and expenses of saving the ship and cargo, then
there was a voluntary stranding within the meaning of the
commercial law, and the plaintiffs were entitled to recover,
as general average, their just proportion of such damages
and expenses.

Tested by the principles already explained it is quite ob-

* Walthew v. Mavrojani, Law Rep., 5 Exch. 119; Moran v. Jones, 1
Ellis & Blackburne, 532,
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vious that the instruction is correct, and that the defendants
have no just ground of complaint. They think otherwise,
however, and insist that the ship was actually sinking at her
anchorage from the direct effect of the accidental injuries
she had received by the ice, and that her condition was such
that there was no power to save her within the meaning of
the law of general average.

Suppose that her condition was such that she would have
sunk if she had remained where she was, still it is clear that
her buoyancy was not overcorne, as it appears that she still
floated, that her position was changed, and that she was sue-
cessfully stranded in much shoaler water, and the jury have
found that the stranding was voluntary, and that the effect
was to increase the peril to the ship and to diminish the
damages and expenses of saving the ship and cargo.

Assume that the facts were as the jury have found them
to be, and it is clear that the case is one for general average
contribution, as appears by the repeated decisions of this
court. Such being the finding of the jury the defendants
are without any remedy in this court. Their remedy, if any,
was by a motion for a new trial in the court below.

Minute description of the circumstances attending the dis-
aster is given in the protest, and there was other evidence
in the case upon the subject sufficient to have made it the
fiuty of the court to submit the whole question to the jury
i the form in which it was submitted in the instruction
under consideration.

Facts found by a jury cannot be re-examined in this court,
a-ud of course it must be assumed, in the further examina-
tion of the case, that the ship and cargo, as the ship lay at
_her anchorage, were exposed to a common peril of sinking
n deep water; that the expenses of raising and saving them,
if the ship had sunk there, would have been greater than if
stranded in shoal water; that the master, to save the ship
and cargo from such increased expenses, ran the ship on the
flats, and stranded her in shoal water, and that the effect of
that act was to increase the peril of the ship and to diminish
the damages and expenses of saving the ship and cargo.
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5. Evidently this view of the finding of the jury disposes
of the main question in the case and leaves nothing open
for decision except the question whether the instructions in
respect to the extent of the liability and the principles of the
adjustment were correct.

Extensive damage was done to the ship, but the defend-
ants insist that it was not wholly done by the stranding, that
it was partly caused by the swelling of the flaxseed, conse-
quent upon its being wet, that the effect of the water upon
the article was to swell it, causing a vertical strain upon the
ship, pressing her decks and beams upwards and separating
the beams from the stanchions. They accordingly requested
the court to instruct the jury that there was no evidence in
the case from which the jury could determine what repairs
were rendered necessary by the stranding, and that inas-
much as it appeared that both of those causes concurred in
producing the injuries to the ship they should assume that
one-half was occasioned by each, which the court very prop-
erly declined to give, as there was not sufficient evidence in
the case to warrant the jury in finding that the estimate
made by the adjusters was incorrect.

Whether the cargo was damaged by the stranding or by
the antecedent peril of the sea was certainly a question of
fact for the jury, and upon that subject the jury were told
that if they found that no water entered the ship, which
reached and damaged the cargo, except what came through
the holes cut in the bows by the ice, then the defendants
were not entitled to be allowed anything as general average
for the damage to their cargo by water, as in that state ‘Of
the case the damage to the cargo was the result of the POk
peril and not of the act of stranding. Such damages, 1t 18
conceded, are not the subject of general average, and as the
jury found for the plaintiff further examination of that ex-
ception is unnecessary. :

Objection was also taken by the defendants to the adjust-
ment submitted by the persons designated in the a.verage
bond, and upon that subject the jury were told that }f th.ey
found that the adjustment in respect to the contributive
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value of the freight, as made out by the adjusters, was ac-
cording to the usage and custom of the port, and if they
found that no more had been allowed for damages to the
ship than was attributable to the stranding, then the plain-
tiffs were entitled to their verdict for the amount stated in
the average adjustment, with interest from its date.

Framed as that instruction was in precise conformity with
the stipulations of the average bond it is impossible to re-
gard it as erroneous, which is a sufficient answer to the ex-
ception.

Suffice it to say, without giving a separate examination to
each one of the numerous exceptions, that we are all of the
opinion that there is no error in the record.

JUDGMENT AFFIRMED.

NooNaN v. BRADLEY, ADMINISTRATOR.

The court,—admitting that an administrator of a decedent appointed in one
State (that of his decedent’s residence), cannot, in the absence of statute,
maintain an action in another State, to enforce an obligation there,
given to his decedent,—yet refused to set aside a decree given by it nine
terms ago in favor of such an administrator, who, after an appeal taken
and perfected to this court by his decedent, in a suit by Aim to enforce
an obligation in a State where he was not domiciled, had been substi-
tuted by order of court as appellee in the suit; the decedent dying and
Fhe substitution having been made in the absence of all ancillary admin-
Istration, and without opposition by the debtor or by any one.

O~ motion. The facts were these :

Lee, domiciled in New York, sold and conveyed in 1855
to Noonan, domiciled in Wisconsin, a tract of land in the
latter State, taking his bond and mortgage for the purchase-
money.  But there being at the time a question as to the
validity of Lee’s title, he agreed that if the title failed he
would not enforce the bond.

]Nf)onall having made default in his payment, Lee filed a
lLin the Federal court for Wisconsin praying for a sale of
© mortgaged premises, the payment of the mortgage debt,

bi
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and for general relief. That court, on an issue made as to
whether the title had failed or not, adjudged that it had not
failed; and giving judgment in favor of Lee ordered a sale
of the mortgaged premises, and if the mortgaged property
did not satisfy the debt, that Noonan should pay the defi-
ciency. From that decree Noonan appealed to this court,
the appeal being the case known as Noonan v. Lee, and re-
ported in 2d Black, 500. While that appeal was pending in
this court, Lee died, and one Bradley having received from
the proper authority in New York, letters of administration
on his estate, made suggestion to this court of Lee’s death,
and asked to be made party on the record. The court
granted the request, and ordered ¢ that the said administra-
tor be and hereby is made appellee in the case.” The appeal
coming on to be heard after this substitution of Bradley, the
administrator, as the appellee, the decree was at the Decem-
ber Term, 1862, affirmed, except in so far as it ordered Noonan
to pay any deficiency. On that minor point it was reversed
on grounds of practice.

From the time of the substitution of Bradley on the record,
he stood, of course, as the appellee in the case, and all the
subsequent proceedings in it from that date were made ac-
cordingly.

After this substitution and this decree, this same Bradley,
as administrator, sued Noonan personally on his bond, in the
Circuit Court for Wisconsin. One Ogden had, however, after
the date of the substitution and decree but before Bradley’s
suit on the bond, been appointed by the proper authority in
‘Wisconsin, administrator in that State. And this appoint-
ment of an ancillary administrator, and his investiture accord-
ingly as such administrator, with all Lee’s assets in Wisconsin
—among which, as of course, was the debt due by Noonan,
domiciled there—Noonan now pleaded in bar to Bradley’
suit, against him personally. The Circuit Court gave judg-
ment for Bradley, the New York administrator, but on the
matter coming here at December Term, 1869, in Noonan v.
Bradley, administrator, reported in 9th Wallace, 894, on appeal
from that judgment this court reversed the judgment; de-
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claring very fally that Bradley, an administrator, appointed
in New York, could not by virtue of his appointment there,
enforce in Wisconsin an obligation due to his intestate by a
resident of the latter State; there being in that State an ex-
isting administrator, with letters granted by ds authority.

In consequence of this decision, Messrs. N. J. Emmons and
J. 8. Brown, in behalf of Ogden, administrator, as aforesaid,
appointed in Wisconsin, now moved the court to set aside all
the proceedings in the case of Noonan v. Lee (the case reported
in 2d Black) subsequent to the suggestion of Lee’s death,
and for an order directing the clerk of this court, to certify
to the court below, that the appeal of Noonan had abated,
because Bradley, appointed administrator by a court of New
York, was not the legal representative of the deceased as to
the already mentioned bond and mortgage, and that Ogden
was; and because the appellant, Noonan, did not take meas-
ures to compel the appearance of the said true representa-
tive, Ogden.

This motion the counsel argued followed as a corollary
from the decision of this court in Noonan v. Bradley, adminis-
trator, in 9th Wallace, 394, for that the mortgage under
which Bradley had finally had a decree, was assets in Wis-
consin, and assets therefore to which, as was elaborately
shown in the opinion given in the case just mentioned,
Bradley, appointed by a foreign jurisdiction, could have no
right whatsoever. It may, perhaps, be added that after the
decision of this court in Noonan v. Lee, that Lee’s title had
not failed, Wisconsin courts decided that it had.

J’f{r. M. H. Carpenter, contra, after remarking that such a
motion as the one made was without precedent, argued that
1t ought not to be granted, because,

L The substitution of Bradley as administrator, was rightly
enough made in the then condition of the case of Noonan v.
Lee, inasmuch—

Ist. No administration had been granted in Wisconsin
when the substitution was made, and no opposition had been
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made by Noonan or any creditor or representative of Lee,
at the time of the application to substitute Bradley.

2d. The appeal had been perfected by Lee in his lifetime,
and Bradley had done nothing but come and support the
decree below.

IL. Even if the substitution had not been made with strict
regularity at the time, the decree should not be set aside
now. The decree had been made at December Term, 1862,
near ten years ago. And it was perfectly settled that the
court would not review its final judgments after the term at
which they were given.

Mr. Justice CLIFFORD delivered the opinion of the court.

Particular reference to the nature of the controversy and
the prior adjudications in respect to the same are indispen-
sable in order that the motion and the effect of it, if granted,
may be properly understood.

Noonan, on the first day of October, 1855, purchased of
Lee certain real estate, situated in Wisconsin, by deed of
warranty, and gave his bond for the purchase-money condi-
tioned to pay four thousand dollars in four equal annual in-
stalments, with interest, and gave a mortgage on the premises
to secure the payments as specified in the bond, and the mort-
gage also contained a stipulation that upon any default on
the part of the mortgagor in making the payments, includ-
ing the interest and taxes as well as the principal, the whole
of the mortgage debt, with interest, should, at the option of
the mortgagee, become due and should be collectible on de-
mand.

At the time the conveyances were executed the premises
were in the possession of one John J. Orton, holding the
same adversely to the grantor, in consequence of which the
grantee required from the grantor an agreement to the effect
that if the title failed the bond should not be enforced, and
that if any incumbrances existed on the premises the amou.n’f
of the same should be deducted from the stipulated congid-
eration, 5

On the fourth of March, 1859, Lee filed a bill in equity 12
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the District Court of the United States for that district, ex-
ercising Circuit Court powers, setting forth that the grantee
and mortgagor had not paid either principal or interest of
the mortgage debt; that he, the complainant, had notified
the party that he claimed that the whole debt had become
due, and praying for a sale of the mortgaged premises, the
payment of the mortgaged debt, and for general relief.

Such proceedings were had in the cause that the court
rendered a final decree in the same, the court finding that
the sum of five thousand two hundred and sixty-seven dol-
lars and twenty cents was due to the grantor and mortgagee
of the said premises, and the decree also directed the sale of
the premises, the payment of the mortgage debt, and that
the surplus, if any, should be brought into court; that, if
the moneys arising from the sale were insufficient to pay the
mortgage debt, interest, and costs, the marshal, in his report
of the sale, should specify the amount of the deficiency, and
that the respondent should pay the deficiency with interest,
‘“and that the complainant may have execution therefor.”

From that decree the respondent appealed to this court,
and at the December Term, 1862, the appeal was duly en-
tered here on the calendar. When the cause was reached
the parties were heard, and this court decided that the com-
plainant, upon the proofs exhibited, was entitled to a decree
for the whole amount of the mortgage debt by virtue of the
special stipulation in the mortgage, although one of the in-
stalments, according to the terms of the bond, was not due
when the bill was filed. Pursuant to that decision the court
affirmed that part of the decree, but the court also decided
that in the absence of a rule of the court conferring such
authority the court below could not enter a decree in such
a case, that the complainant should have execution for the
balance found to be due to him over and above the proceeds
of the sale, and reversed that part of the decree.*

Pent?ung the appeal, however, and before the parties were
heard in this court, to wit, on the seventh of February, 1862,

* Noonan ». Lee, 2 Black, 501; Rule 94.
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the death of the respondent, John B. Lee, was suggested,
and on motion leave was granted that the appearance of
Alfred F. R. Bradley might be entered as administrator of
the estate of the deceased, and he was admitted as appellee in
the case. Doubts arising as to the validity of the title ac-
quired by Noonan from his grantor, he commenced an action
of ejectment in the State court against John J. Orton, the
party in possession at the date of the conveyances, and gave
notice to his grantor that he might appear and defend the
title to the premises. Lee accordingly employed counsel,
but the decision of the State court, rendered in January,
1868, was that the party in possession was seized in fee of
the premises.

Both parties concede that Lee, when he died, was domi-
ciled in New York, and that Bradley was duly appointed
administrator by the proper tribunal in that State. When
Lee died he also had effects of value in Wisconsin, and in
February, 1865, the party who filed the motion, Thomas L.
Ogden, was duly appointed administrator of those effects by
the proper tribunal having jurisdiction of the matter in that
State. On the sixth day of September, 1866, Bradley as ad-
ministrator of the estate of John B. Lee, deceased, com-
menced an action of debt against Josiah A. Noonan, count-
ing on the before-mentioned bond given by the latter to the
decedent, for the purchase-money of the said real estate, a3
more fully set forth in the record.*®

Three defences were set up by the defendant to the sui't:
(1) That the plaintiff was not and never had been adminis-
trator of the estate of the deceased. (2) That the deceased,
at the time of his death, had effects in that State, among
which was the bond in suit, and that the defendant was duly
appointed administrator of those effects, and that the letters
issued to the plainiiff, as applied to the cause of action in the
declaration mentioned, were void and of no effect. (3) That
the title to the premises had failed, the plea setting np the
judgment in the cjectment suit rendered in the State court.

* Noonan v. Bradley, 9 Wallace, 899.
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To the several pleas the plaintiff demurred, and judgment
was rendered against the defendant for the sum of seven
thousand five hundred and eighty-nine dollars and seventy-
five cents, and the defendant appealed to this court, where
the judgment of the Circuit Court was reversed, the court
holding that an administrator appointed in one State cannot,
by virtue of such an appointment, maintain an action in an-
other State, in the absence of a statute of the latter State
giving effect to that appointment, to enforce an obligation
due his intestate.

Based on the conclusion announced in that case the prop-
osition of the party submitting the motion is that all the
proceedings in the case first mentioned, subsequent to the
time when the death of the respondent in that suit was sug-
gested, were irregular, that the administrator appointed by
the tribunal of the jurisdiction where the intestate had his
domicile at his decease was improperly admitted as appellee,
and that the final decree in the case should be set aside and
that a decree or order should be entered that the suit abated
at the death of the appellee in the appeal, and that the clerk

here should be directed to transmit a certificate to that effect
to the court below.

Apart from the novel character of the motion and the
grave doubts which arise whether the proposed certificate,
even if the party is entitled to a remedy, is an appropriate
process to be sent from an appellate to a subordinate tri-
bunal, the court is of the opinion that the relief sought in
the.case cannot be granted, and that the motion must be
denied upon three grounds, either of which is a complete

;i;ld satisfactory answer to the application. They are as fol-
ws:

; t1 Tlfat the ad.ministrator of the domicile where the intes-

a]e I‘es.nded at his decease was properly admitted as the ap-
Pi ]e(? 1n the case, because, at that time, no ancillary admin-
1stration had been granted in the State of Wisconsin.

a Admitted as he was, without objection from the appellant,
may well be doubted whether the appellant ir this case,
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inasmuch as his appointment bears date subsequent to those
proceedings, can be permitted to intervene, in the absence
of fraud, for the purpose of setting aside what had passed i
rem judicatam before he was appointed, but the court is not
inclined to rest its decision upon that ground, as the statute
of the State authorizes foreign executors and administrators
to sue in the courts of the State, in cases where no executor
or administrator of the estate of the decedent has been ap-
pointed in the State.*

Responsive to that it may be suggested that the right so
conceded is subject to the condition that such representative
party has filed in the Probate Court an authenticated copy
of his appointment, but it is a sufficient answer to that sug-
gestion in this case to say that nothing appears in the record
to show that the condition, if it be one, was not fulfilled,
and the court is of the opinion that a compliance, under the
circumstances of this case, must be presumed, as the record
shows that this court passed an order that the appearance
of the administrator be entered and ¢ that the said adminis-
trator be and he hereby is made the appellee in this case.”

2. Grant that an administrator appointed in one State
cannot, by virtue of such an appointment, maintain an ac-
tion in another State unless so authorized by statute, still it
does not follow that the proceedings in this case were irreg-
ular, as the suit was commenced by the appellee in his life-
time and was prosecuted by him in the court below to &
final decree, and from that decree the respondent appea]ed
to this court. All these proceedings took place while the
intestate was in full life, and it appears that the appeal was
pending in this court at the time that his death was sug-
gested, and that the administrator appointed in the jurisdic-
tion of the decedent’s domicile was admitted as the appellee
by the order of the court, as before explained. He did not
commence the suit, and as he was the only administrator
appointed, the court is of the opinion that he was a compeé-
tent party to appear and support the decree.

* Bessions Acts, 1860, 24.
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8. Suppose, however, that neither of those propositions is
correct, still the court is of the opinion that the motion must
be denied, as this court, subsequent to the term when a
judgment or decree is rendered, possesses no power to re-
view its own final judgments or decrees. Where the merits
of a case are decided in the Circuit Court and the decree on
appeal is reversed in this court and the mandate of the court
is sent down directing the court below to execute the decree,
it is well-settled law that it is too late to call in question the
jurisdiction of the subordinate court.* Repeated decisions
of this court have established the rule that a final judgment
or decree of this court is conclusive upou the parties, and
that it cannot be re-examined at a subsequent term, as there
i8 no act of Congress which confers any such authority.}
Second appeals or writs of error are allowed, but the rule is
universal that they bring up only the proceedings subsequent
to the mandate, and do not authorize an inquiry into the
merits of the original judgment or decree. Rehearings are
never granted where a final decree has been entered and the
mandate sent down, unless the application is made at the
same term, except in cases of fraud.f Appellate power is
excrcised over the proceedings of subordinate courts and not
on those of the appellate court, and the express decision of
this court in several cases is that the “ court has no power
to review its decisions, whether in a case at law or in equity,
and that a final decree in equity is as conclusive as a judg-
ment at law.§ Other cases to the same effect might be re-
ferred to, but it does not seem to be necessary, as the views
of the court from its organization to the present time appear
to.have been uniform and consistent, as is sufficiently exem-
plified by the cases to which reference is made.

MoOTION DENIED.

* Bkill?rn’s Executors ». May’s Executors, 6 Cranch, 267.
t Martin ». Hunter’s Lessee, 1 Wheaton, 855.
ug Browder v. McArthur, 7 Wheaton, 58; The Santa Maria, 10 Wheaton,
S'g Washington Bridge Co. v. Stewart et al., 3 Howard, 424; Ex parte
ibbald, 12 Peters, 492; Peck v, Sanderson, 18 Howard, 42.
VOL. XIr., 9
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Marn CoMPANY ». FLANDERS.

1. The Circuit Court of the United States has no jurisdiction under the act
of March 12th, 1863, commonly known as the Abandoned and Cap-
tured Property Act, where both parties are citizens of the same State.

2. Although when a court has no jurisdiction it is in general irregular to
make any order, except to dismiss the suit, that rule does not apply to
the actlion of the court in setting aside such orders as had been made
improperly before the want of jurisdiction was discovered, and restoring
things to the state in which they were before the improper orders were
made.

AprpEAL from the Circuit Court for the Eastern District of
Louisiana; the case being this:

The act of March 12th, 1863,* known as the Abandoned
or Captured Property Act, directed that property abandoned
or captured within the region lately in insurrection, should
be turned over to agents of the Federal treasury, and by
them sold at auction, and the proceeds paid into the treasury
of the United States, &c. The act goes on to say:

“ Any person claiming to have been the owner of any such
abandoned or captured property may prefer his claim to the
proceeds thereof in the Court of Claims; and on proof to the
satisfaction of said court (1) of his ownership of said property,
(2) of his right to the proceeds thereof, and (3) that he has
never given any aid or comfort to the present rebellion, receive
the residue of such proceeds.”

No special jurisdiction in the matter was given by this
statute to the Circuit Courts, which if they had jurisdiction
at all after the above-quoted provision from the statute, had
it only under the Judiciary Act of 1789, which gives them
(§ 11) jurisdiction where “the suit is between a citizen of
the State where the suit is brought and a citizen of another
State.”

With these statutes in force, the New Orleans Mail Com-
pany, a corporation of Louisiana, filed a bill in the nature of

—

* 12 Stat. at Large, 820.




Dec. 1870.]  MaiL Company v. FLANDERs. 131

Statement of the case.

a bill in equity, in the court below, against B. F. Flanders,
a treasury agent, and one Fernandez, an auctioneer, both de-
fendants, as appeared on the face of the pleadings, being citizens
of Louisiana, setting forth that Flanders, pretending to pro-
ceed under the said Captured and Abandoned Property Act,
had seized two steamboats, the one named Laurel Hill, the
other Iberville, and that Fernandez, as auctioneer, was now
about to sell them; and praying an injunction against the
sale; praying also a writ of sequestration to the marshal,
commanding him to keep the boats until the further order
of the court. A preliminary injunction and a writ of seques-
tration were granted accordingly.

The defendant, Flanders, filed an ¢ answer and plea to the
jurisdiction,” setting up that the steamers were caplured
property ; that as such they had been delivered by the mili-
tary authorities to him, as special agent of the treasury,
under the act of Congress; and that he held the boats, and
had advertised their sale, in his official capacity. e denied
that the Circait Court had any jurisdiction of the case made
in the petition, on the ground that, by the act of March 12th,
1863, the Captured and Abandoned Property Act, the entire
jurisdiction of that case was vested in the Court of Claims.
He therefore prayed that the petition be dismissed.

The court entered a judgment thus:

“‘ For reasons orally assigned, it is ordered that the injunc-
tion herein sued out be made perpetual so far as the steamer
Iberville is concerned, and that said steamer be restored to the
plaintiffs.

“Bl.lt as regards the steamer Laurel Hill, considering that the
c?urt is without jurisdiction, it is further ordered that the injunc-
tlon and sequestration be set aside and dismissed with costs, and
that said steamer be turned over to B. F. Flanders, agent of the
treasury department, as captured property.”

: As this judgment was rendered ¢ for reasons orally as-
signed,” the grounds of this discrimination between the
cas'es of the two vessels did not appear, nor the ground on
which the court supposed it had any jurisdiction whatever
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of the suit against the Iberville more than against the
other.

From the judgment, in respect to the Laurel Hill, the mail
company took this appeal. Of course, as the other vessel
was restored to them by the judgment of the court, they had
no ground of complaint against the decree in respect to her,
and the other side not appealing, there could be no question
as to the judgment given in respect to that vessel.

The case was submitted; Mr. Fvarts declining to press the
case for the appellant, as being a plain one against him.

Mr. Hoar, for the United States, represented here by the ap-
pellees.

Mzr. Justice CLIFFORD delivered the opinion of the court.

Authority was conferred upon the Secretary of the Treas-
ury, by the act of the twelfth of March, 1868, to appoint
special agents to receive and collect abandoned or captured

property in any State or Territory designated as in insarrec-
tion, by the proclamation of the President issued on the first
day of July in the preceding year. Such property, 8o re-
ceived or collected, may be appropriated to public use on
due appraisement and certificate thereof, or may be for-
warded for sale within the loyal States as the public interest
may require ; and the further provision is that all sales of the
property shall be at auction to the highest bidder, and that
the proceeds thereof shall be paid into the treasury.*

Officers or privates in the army, and officers, sailors, or
marines in the navy, are required by the sixth section of the
act to turn over to an agent appointed under that act, all
property taken or received from persons in such insurrec-
tionary districts, or which they have under their con‘tr'ol;
and the same section also provides that the agent receiving
such property shall give a receipt for the same to the person
from whom it was received.}

Two steamboats, to wit, the Laurel Hill and the Iberville,
were captured by our military and naval forces at New Or-

* 12 Btat. at Large, 820. + Ib. 821
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leans, in the month of May, 1862, shortly after our military
occupation of the city became complete. Carefully exam-
med the proofs show that the Lauarel Hill was captured on
the eighth of May of that year, in Bayou Jacquot, a small
bayou connected with Bayou Plaquemines, situated in the
parish of Iberville, on the right bank of the river Mississippi,
one hundred miles above the city of New Orleans, and at that
time within the military lines of the Confederate army. Our
military occupation of the city became complete on the sixth
of May of that year, and the proofs show the Iberville was
captured on the twenty-second of the same month while
lying at Greenville, which is situated on the left bank of the
river, four and a half miles above the city, but below Camp
Parapet, and was at that time within our military lines.

Captured under the circumstances explained, the two
steamboats remained in the custody or subject to the control
of our military authorities until the twenty-first day of De-
cember, 1865, when the proper officer in charge of the same
turned the captured steamers over to the respondent, B. F.
Flanders, as the agent of the Treasury Department appointed
under the first section of the before-mentioned act of Con-
gress. Pursuant to authority conferred by the second sec-
tion of the act, the respondent, Flanders, employed the other
respondent as an auctioneer to sell the steamboats, and the
latter, by virtue of his employment, advertised the same for
sale at public auction.

Based on these facts the complainants and appellants, on
the ninth of January, 1866, filed their bill of complaint in
the Circuit Court of the United States, and alleged that they
were the lawful owners of the respective steamboats; that
the respondents had no right, interest, or claim in the same,
and th.at a sale of the same as proposed would be a violation
of their rights as such owners. They brought the suit to
prevent the sale of the steamboats as proposed in the adver-
tlsemex'llt, and they accordingly prayed for an injunction to
zhfr;;t eﬂfact, and they also prayed for a writ of sequestration,
0 be dlrect(?d to the marshal, commanding him to take the
Bteamboats into his possession and to safely keep the same
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until the further order of the court. Accompanying the
bill of complainant was an affidavit of merits, and the resord
shows that both writs were granted as prayed, the complain-
ants giving bond to the respondents to pay all such damages
as should be adjudged against them if the processes were
wrongly obtained.

Service having been made, the respondent, Flanders, ap-
peared and filed an answer. He alleged that the steamers
were captured by our military and naval forces, as before
explained, and that he held the same as special agent of the
Treasury Department. Besides pleading to the merits as
aforesaid, he denied the jurisdiction of the court, and also
prayed that the injunction might be dissolved and that the
bill of complaint might be dismissed. Testimony was taken,
but further reference to it is unnecessary, as all the facts
proved which are material in this investigation have already
been stated. None of the other proceedings in the suit are
of any importance in the present state of the controversy,
except the final decree, which was to the effect as follows:
(1) That the injunction in respect to the steamer Iberville
be made perpetual, and that the steamer be restored to the
complainants. (2) That the orders granting the writs of
injunction and sequestration in respect to the steamer Laurel
Hill be set aside, with costs, and that the steamer be restored
to the respondent, Flanders, as the special agent of the
Treasury Department.

Probably the decision in the matter of the steamer Iber-
ville was placed upon the ground that the steamer was cap-
tured within our military lines subsequent t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>