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GENERAL RULES,

MADE AT DECEMBER TERM, 1869.

AMENDMENT TO THE 67T7H RULE.

Where the evidence to be adduced in a cause is to be taken
orally, as provided in the order passed at the December Term,
1861, amending the 67th General Rule, the court may, on motion
of either party, assign a time within which the complainant shall
take his evidence in support of the bill, and a time thereafter
within which the defendant shall take his evidence in defence,
and a time thereafter within which the complainant shall take
his evidence in reply; and no further evidence shall be taken in
the cause unless by agreement of the parties, or by leave of court
first obtained on motion for cause shown.

ApDITIONAL RULES IN RELATION TO APPEALS FROM THE COURT OF
CrLAIMS.

Rule 4. In all cases in which either party is entitled to ap-
peal to the Supreme Court, the Court of Claims shall make and
file their finding of facts, and their conclusions of law therein,
in open court, before or at the time they enter their judgment
in the case.

Rurg 5. In all such cases either party, on or before the hear-
ing of the cause, may submit to the court a written request to
find specifically as to the matter of fact which such party may
deem material to the judgment in the case, and if the court fails
or refuses to find in accordance with such prayer, then such

prayer and refusal shall be made a part of the record, certified
on the appeal, to this court.

( vii)
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

DECEMBER TERM, 1869.

Q:’ ¥ 4 -\’ »
({\‘\— £ < ""

NEeax y}. NEavnEs.

1. In the absence of obﬁga’toryg@f@» of court fo the contrary, a court of
equity, after a cause has/beén)'ﬁeard m@\\,a case for relief made out, but
not the case disclosed \h‘?ﬁle bill, has,power to allow an amendment of
the pleadings on téfms”that the'party not in fuult has no reasonable
ground to obj ecQ_sb‘;\ ;

2. And this amendment will be allowed on a bill for specific performance,
where the subject-matter and general purpose of both bills is the same,
and the contract, consideration, promise, and acts of part performance,
stated in the amended bill, are stated with sufficient precision, and are
supported by proofs, taken under the original bill, which entitle the
complainants to the relief which they seek.

8. Equity protects a parol gift of land equally with a parol agreement to sell
it, if accompanied by possession, and the donee, induced by the promise
to give it, has made valuable improvements on the property. And this
is particularly true where the donor stipulates that the expenditure
shall be made, and by doing this makes it the consideration or condition
of the gift.

4. The principle applied in the case of an antenuptial parol promise, by a

father, to give to a lady about to marry his son (an improvident person),
a lot of ground, she promising at the time to lay out her own money in
building a house upon it, for the benefit of herself and family ; and
where possession was delivered and the house was so built, but the father
refused to convey the lot.

. In case of an alleged contract, by a father, of this kind, reasonable cer-

tainty as to the fact and terms of it is all that equity requires.
VOL. IX., 1 ((z30))




2 NEALE v. NEALEs. [Sup. Ct.

Statement of the case.

6. The breach of such a contract is not to be compensated by damages, nor
is the purpose of the contract so answered. It is a case for specific per-
formance.

APPEAL from the Supreme Court of the District of Colum-
bia; the case being thus:

Benjamin Neale and wife filed a bill in the court just
named, against John E. Neale, father of the said Benjamin,
stating that, he the father, was, in 1858, owner of lots Nos.
16 and 18 in Washington; that at the time mentioned, he,
the son, one of the complainants, was seeking the hand of
Mary Hamilton, the other complainant, and his now wife, in
marriage; that this intended marriage met with the approval
and encouragement of the father, who, in promotion thereof,
and as an inducement thereto, promised and agreed that if
said marriage should be consummated, he would, in consid-
eration thereof, convey one, or a part of one, of the lots
owned by him to kis son, and Mary, his intended wife, or o
one of them,in fee, to the end that with money then belonging
to, or expected to belong to the intended wife, they might erect
thereon a dwelling-house for their habitation and home; that
confiding in the promise so made, and influenced thereby, and
partly in consideration thereof, the said Benjamin and Mary
did intermarry in September, 1858; that at or immediately
after the marriage, the said father, mindful of the promise he
had made, and with reference thereto, declared that he had
given to his daughter-in-law, Mary, a lot in Washington on
which to erect a dwelling-house for herself; that shortly after
the marriage, and in part performance of his agreement, he
put his son and daughter, the complainants, in possession of
the unimproved part of lot No. 18, that they accepted the
possession, and, with the consent of the father, erected there-
on, with money belonging to the said Mary, and which was
her separate estate, a dwelling-house, at the cost of $5000;
that the said Mary consented to this application of the money
belonging to her, cheerfully, because it was understood he-
tween herself and her husband that the said ground, with
the house, was to be conveyed to her and her heirs, or in
trust for her and their use; that, after the house was erected,
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Statement of the case.

the complainants, Mary and Benjamin, took possession of it,
with the knowledge and full approval of the father, who
lived next door, and had been cognizant of the erection, and
in part superintended it; and with his knowledge and ap-
proval, rented it to a Mrs. Degges; that the daughter-in-law
received and applied the rents to her own uses; and that
during the erection of said house, and after its completion,

" the father often avowed his intention to execute and deliver
a deed of the lot and premises to his daughter-in-law, in ac-
cordance with his promise.

The bill further stated that in 1861, whilst the said hus-
band and wife, complainants in the case, were temporarily
absent from the city of Washington, the father, without
their consent, took possession of the house, and had con-
tinued to occupy it ever since, against the wishes of the
complainants; that even since taking possession of the house,
in the manner mentioned, he, the father, had promised to
execute a deed for the property to his daughter-in-law, but
had, when applied to, refused to make such deed; and the
bill charged that the dwelling-house and ground belonged in
equity to said daughter-in-law, and that she was entitled to
a conveyance thereof from the father, and to an account of
therents and profits thereof since he took possession of the
same; and prayed that he might be accordingly ordered to
convey to the complainant, Mary, and her heirs, or to some
one in trust for her and their benefit, the said parcel of
ground and premises, and to render an account of the rents
during his occupancy.

The father in his answer admitted, that in 1858 he was
possessed as owner of the lots, aud that the complainant,
Benjamin, was his son ; but denied that he was desirous that
his son should be married to the said Mary and settled in
life, and promised to convey to the said Benjamin and Mary,
or either of them, the lot, if such marriage should be con-
summated ; or that in consideration of any such promise on
his part such marriage did take place, or that in part per-
formance of such promise he put the complainants in pos-
session of such lot, or that confiding in such promise the
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Statement of the case.

complainants did enter upon and take possession thereof and
proceed to erect a dwelling-house thereon, as was alleged in
the bill. - He admitted that a dwelling-house worth about
85000 was erected by the complainant, Benjamin, on the
ground; that he knew that the house was erected by the
said Benjamin, who, after its completion, held the same until
1861 ; and he admitted that in July, 1861, during the absence
of the complainants, he took possession of the house which |
had been abandoned by its tenant, and had since occupied
it with his family.

The father denied further ¢ that, after taking possession
he promised, as alleged, to convey the ground, or that he so
promised at any time,” but admitted “that after the marriage
of complainants, and in 1859, when the complainant, Ben-
jamin, was about to receive certain moneys belonging to his
wife from her guardian, he, the respondent, knowing that the
habits of the complainant, Benjamin, were inlemperate, and wishing
to secure to his said wife and children the said moneys, and satis-
fied that the same would be in jeopardy if paid over to complainant,
Benjamin, and by him used in business, consented, on the appli-
cation of complainant, Benjamin, to give him lot No. 16 in
said square, provided he would allow the respondent, or his
wife’s guardian, to build with the said moneys a dwelling-
house thereon, and provided that the said moneys should
not be paid into the hands of the complainant, Benjamin,
but should, for the said purpose, be applied and disbursed
by the respondent or by the said guardian; that the com-
plainant, Benjamin, agreed to these terms, provided the said
described part of lot 18, instead of lot 16, was given; and
to this change that the respondent assented, subject to the
terms and conditions aforesaid; that under this agreement
the dwelling-house was begun, but that the said conditions
were wholly violated by the complainant, Benjamin, who,
without the knowledge or approbation of the respondent,
received the said moneys from his wife’s said guardian, and
used the same in his own business, or otherwise, contrary to
the agreement, disposed of same.” That the erection of the
house having progressed as far as the first story, his son in-
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Statement of the case.

formed him that he, the son, would be disgraced and ruined
if the work was stopped, and that he was without means to
proceed further; that he, the Tather, then borrowed from
one Mrs. Sears $2008, for which he gave his note, in which
his son joined, and that the note was secured by a deed of
trust upon said described portion of lot 18, that ¢his loan was
paid over by him (the father) to the son, with the express agreement
that it should be devoled to the erection of said dwelling-house, and
should not be otherwise disposed of; but that the agreement
was violated, and the money used by the son in his business.
That this debt was one of those due when the son failed in
business, and was paid by him, the father ; and the father
averred that he never intended to give any part of lot 18, save
upon the terms and conditions aforesaid, and that upon the
violation thereof he considered himself absolved from his said
promise, and more especially so, as his son was largely beyond
the value of the house indebted to him.

The testimony, which was marked by some temper, was
contradictory and conflicting; but the weight of it showed
that the father did encourage the marriage of his son with
Miss Hamilton, his now wife, one of the complainants. That
he did promise to give the lot in question to ker, as a bridal
present, at the time and in furtherance of said marriage, it
being understood that a dwelling-house was to be built on it
with her money. And that with the father’s consent, and
upon the faith of the promise made by him, a house was
erected on the lot with the wife’s money. That the house
wasg, after its erection, rented out by the complainants as
their property, with the consent of the father, and that the
rents thereof were received by them and applied to the use
of the wife, with like consent, down to a certain time, when
the tenants, becoming alarmed at the threatened invasion of
the capital by the rebel army, abandoned the house, and
When the possession of the father took place; his son and
daughter-in-law being at' the time in Maryland, from which
State the latter originally came.

That the allegation of debt from the son to the father was
not made out.
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Statement of the case.

The father, however, set up and endeavored to show that
a part of the money expended in the erection of the said
dwelling-house was not the money of his daughter-in-law,
but was, in reality, advanced by himself.

The evidence on this point showed that, the son having
received from his wife’s trustee enough to build the house,
did not use it all in this way; but put about $2000 of it into his
business; that early in 1861 he failed, and made an assign-
ment of his entire stock and effects, amounting to about
$23,000, to his father, the appellant, upon secret trusts. The
father testified that he himself paid the $2008 borrowed from
Mrs. Sears, from his own private funds; but the son testified,
and in this he seemed to be supported by documentary and
other evidence, that in making the assignment to bis father,
he made it subject to the prior payment of certain confiden-
tial debts, among which plainly was this one of $2008, for
which the lot was mortgaged to Mrs. Sears; and that it was
paid out of the proceeds of the stock and effects assigned.

The cause being at issue and set down for hearing, was
heard in the first instance upon the original bill, answer, and
testimony taken thereunder, by the Supreme Court of the
District of Columbia, and after it had been heard, and the
proceedings had been read and considered, the said court, of
its own motion, and without assigning any reason for their
action, “ ordered that the complainants have leave to amend
their bill filed in the cause on payment of costs, the amend-
ment to be filed on or before the 15th of November, 1866.”

The case was accordingly heard on an amended bill,
which, instead of alleging that the father had promised to
give the son or his wife the lot, alleged that he promised to
give the lot to the wife, it being understood that she would
allow her money to be expended in building upon it a dwell-
ing-house for herself and her heirs. On the amended plead-
ings, and on substantially the original evidence, the case
was heard again, and a decree made that the father should
make a deed to a trustee of the house and lot, for the sole
use and benefit of his son’s wife, freed from liability for the
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“Argument for the appellant.

son’s debts, or those of any other husband; and that he
should account for the rents since the filing of the bill.
From that decree the case was now here on appeal.

Messrs. Davidge and P. Phillips, for the father, appellant in the
case, contended—

1. That after publication had passed, and the case had
been set down for hearing, the bill could not be amended in
any other respect than by making new parties. That here
the original bill alleged that possession was given to both
husband and wife, and accepted by both, and the house
erected by the husband with moneys which had been re-
duced into possession by him; that the whole scheme of it
was for the recovery of property in which a married woman
might have an interest subject to the marital rights of her
husband, whereas the amended bill set up a claim adverse
to said marital rights; that this changed the framework of
the bill, and made a new case.

2. That to take a case out of the statute of frauds upon
the ground of part performance, it was indispensable, not
only to show that there was some contract, but to show a
contract, clear, definite, and unequivocal in all its terms;
that here the terms, as set out in the original bill, were to
give and convey, in consideration of the marriage of the
complainants, to both of them, or one or the other of them,
one or part of one of the lots whereof defendant was seized,
to the end that with money then belonging or expected to
belong to the oratrix, they might erect thereon a dwelling-
house for their habitation and home. How could such a
contract be specitically performed? Here were three dis-
tinct and inconsistent contracts averred in the bill, and each
alleged to have been made in reference to real estate, but to
what real estate was left wholly uncertain by the contract.
If the contracts were to be regarded as in the alternative,
which was not alleged, to which of the three parties belonged
the election as to how it should be executed, and when was
that election to be exercised ?*

—

* Bee Cox v. Cox, 26 Pennsylvania State, 875.
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That, independently of all other things, as a repayment of
whatever money of the wife had passed into the lot, would
make her whole, the case, if a case for anything, was one
for damages, and not for specific performance.

Messrs. Webb and Kennedy, contra.

Mr. Justice DAVIS delivered the opinion of the court.

It would seem clear, from the manner in which the court
below, of its own motion, and without assigning any reasons
for this action, gave the complainants leave to amend their
bill, that on the original hearing it was satistied that the
evidence made out a case for relief, but a case different from
the one stated in the bill; and, that as the pleadings must
correspond with the evidence, it was necessary either to dis-
miss the bill without prejudice, or to give the leave to amend.
The court adopted the latter alternative, doubtless, with a
view to save expense to the parties, and because such a
course could not, by any possibility, work any harm to the
defendant.

It is insisted that this proceeding was erroneous; that after
a cause has been heard, the power of allowing amendments
ceases, or if it exists at all, it cannot go so far as to authorize
a plaintift to change the framework of his bill, and make an
entirely new case, although on the same subject-matter, as,
it is contended, was done in this instance under the leave
to amend.

This doctrine would deny to a court of equity the power
to grant amendments after the cause was heard and before
decree was passed, no matter how manifest it was that the
purposes of substantial justice required it, and would, if
sanctioned, frequently embarrass the court in its efforts to
adjust the proper mode and measure of relief, To accom-
plish the object for which a court of equity was created, it
has the power to adapt its proceedings to the exigency of
each particular case, but this power would very often be
ineffectual for the purpose, unless it also possessed the ad-
ditional power, after a cause was heard and a case for relief
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made out, but not the case disclosed by the bill, to allow an
alteration of the pleadings on terms, that the party not in
fault would have no reasonable ground to object to. That
the court has this power and can, upon hearing the cause,
if unable to do complete justice by reason of defective plead-
ings, permit amendments, both of bills and answers, is sus-
tained by the authorities.*

Necessarily, in a Federal tribunal the matter of amendment
at this stage of the progress of a cause rests in the sound
discretion of the court. At an earlier stage, this discretion
is controlled by the rules of equity practice adopted by this
court, but not so upon the hearing, for there is no rule on
the subject of amendments applicable to a cause which has
advanced to this point. As, therefore, the leave to amend
in this instance was within the discretion of the court, we
will proceed to dispose of the case on its merits.

It is unnecessary, in the view we have taken of the power
of the court over amendments at the hearing, to discuss the
question, whether the -amended bill is materially different
from the original bill. It is enough to know, if different,
that the subject-matter of both bills is the same, and that
the contract, consideration, promise, and acts of part per-
formance, stated in the amended bill, are stated with suffi-
cient precision, and, if supported by proof, entitle the com-
Plainants to the relief which they seek at the hands of a court
of equity. The statute of frauds requires a contract con-
cerning real estate to be in writing, but courts of equity,
whether wisely or not it is too late now to inquire, have
stepped in and relaxed the rigidity of this rule, and hold
that a part performance removes the bar of the statute, on
the ground that it is a fraud for the vendor to insist on
the absence of a written instrument, when he had permitted
the contract to be partly executed. And equity protects a
barol gift of land, equally with a parol agreement to sell it,
if accompanied by possession, and the donee, induced by
e

90: Mitford’s Chancery Pleading, 826, 831; Story’s Equity Pleading, 2
Ba and 905; Daniel’s Chancery Practice and Pleading, 468, 466; Smith ».
beock, 8 Sumner, 583; MecArtee v. Engart, 13 Illinois, 242.
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the promise to give it, has made valuable improvements
on the property. And this is particularly true, where the
donor stipulates that the expenditure shall be made, and by
doing this makes it the consideration or condition of the
gift.*

Was this gift in question made to Mary H. Neale and her
children, and has the condition on which it was given been
performed so as to make it inequitable for the donor to escape
from his engagement? We do not propose to discuss the
evidence at length, in order to vindicate the conclusion we
have reached in regard to it. It is in many respects con-
flicting and contradictory, and it is to be regretted that the
contest over this property, like all contests between near re-
lations, has elements of bitterness in it. It is enough to say,
for the purposes of this suit, that on the whole evidence it is
reasonably certain that John E. Neale agreed to give to
Mary Hamilton, who was about to marry his son, in further-
ance of the marriage, the lot in controversy, for the benefit
of herself and children, and for a home for the family, if,
with her means, a suitable dwelling-house was erected on it,
and that this has been done. On no other theory of this
case are the undisputed facts reconcilable with the conduct
of the parties. There is no dispute that the husband, before
and after marriage, was of dissipated habits; that the father
knew it, and had but little confidence in his ability to manage
money with judgment, and was desirous that the property of
the wife should not be embarked in the husband’s business.
‘What so natural as that a father, having a son of this char-
acter about to marry a lady of property, should wish to have
her property secured against the consequences of her hus-
band’s improvidence and dissipation. This could not be
done, as he had a lot to give on the oceurrence of the mar-
riage, by agreeing to give it to the son if he improved it with
his wife’s means, because he might sell it and waste the
money, or become involved in debt and lose it in that way-
Indeed, we are assured from the father’s own estimate of his

e e s

e Leading Oases in Equity, American note to Lester v, Foxcroft, 625.
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son’s character, he feared the happening of one or the other
of these events in case he donated the lot to the son, and, to
avoid placing his own gift and the wife’s inheritance in equal
peril, he did what any other parent under like circumstances
would have done, gave the lot to the wife, so that, if im-
proved by her, it would be safe at all times from the effects
of the husband’s folly, and be a secure home for the family.
It is true, the declarations of the father on the subject, are,
literally taken, contradictory, but we place but little reliance
as evidence on his statements made to some witnesses, that
the gift was to the son, because they are in conflict with
statements frequently made at different times to other per-
sons, that the gift was to the wife, and are inconsistent with
his conduct and motives fairly deducible from the other evi-
dence in the case. Besides, in one sense, it is true the gift
was to the son, as it was for his benefit, and would not have
been made if he had remained single, and in this sense the
father doubtless meant his declarations on the subjeet to be
received.

As, therefore, the gift was to the wife, and in fee simple,
for a less estate would not secure the object the father had in
view, it remains to be seen what was done with the property
after the intermarriage of the parties. And here the char-
a.cter of the evidence, and its effect on the issue we are con-
sidering, cannot be misapprehended. It appears that shortly
after the marriage the house was built with money belonging
tf) the wife, and with the knowledge of the appellant, who
lived on an adjoining lot and acted, according to one witness,
as general supervisor in the matter. It further appears that
on the completion of the house the newly married couple
hVe.d in it, for a season, and afterwards rented it, and that
dlll‘}ng their absence on a casual visit to Maryland in 1861, it
having become temporarily vacant by the withdrawal of the
tenant, the appellant, without their knowledge and consent,
moved into it and still retains possession of it. It is impos-
sible, in view of these facts, which prove that the condition
of the gift had been performed, to escape the conclusion that
the father at the outset was satisfied with the arrangement,
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and that his subsequent conduct, tending to show that he
had disavowed it, was an afterthought.

It is insisted that a part of the money used in building the
house was advanced by the father, who, in conjunction with
the son, borrowed it from Mrs. Sears, and that, therefore, the
consideration, pro tanlo, for the gift has failed. It is clear
that the husband received from the wife’s guardian more
money than was required to build the house, and had agreed
with her to devote enough of it to this purpose, but, instead
of doing this, unfortunately, he employed a portion of it in
his store, which rendered necessary the Sears loan. This
loan, secured by the father on the property in controversy,
stood on the books of the son as a confidential debt due his
wife, and when he failed and assigned his property, he
recognized it as such and preferred it over all other debts.
There was certainly nothing wrong in this provision, which
relieved the property of the wife of an incumbrance created
because the husband had misappropriated her money, and,
as the father accepted the trust under the assignment, with
this debt thus preferred, and at the same time received suf-
ficient property to pay it, it is hard to see wherein he has
cause of complaint in this matter, or how he can truthfully
say he paid any part of the money that went into the house.
In any proper sense the house was built with the wife’s
money, and equity will give her the benefit of it in this con-
troversy with the father.

As before remarked, the case as stated is made out with
reasonable certainty, which is all that is required.* Any
other degree of certainty in a case of this character is unat-
tainable.

Damages will not compensate for the breach of this con-
tract, nor answer the intention of the parties to it, and 2
gpecific performance is therefore essential to the complete

ends of justice.
DECREE AFFIRMED.

—

* 1 Leading Cases in Equity, American note to Lester v. Foxcroft, supre;
Mundy v. Jollitfe, 56 Mylne & Craig, p. 177.
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REEsSE v. UNITED STATES.

1. Where the condition of a recognizance of bail in a criminal action pend-
ing in a circuit court of the United States, provided that the party held
to bail should appear for trial at the next regular term of the court, and
at any subsequent term thereafter, the latter clause is construed to mean
that the party shall appear at any subsequent term which may follow in
regular succession in the course of business of the court, and not at any
distant future term to which either party might be disposed to postpone
the trial, without reference to any intervening term.

2. Where a stipulation was made between the parties to a criminal action
(the government and the prisoner), and entered in the minutes of the
court, to postpone the trial of the action until the determination of cases
pending in another court; keld, that the stipulation was inconsistent
with the condition of a recognizance of bail, that the principal should
appear for trial at any subsequent term following the then next term in
regular succession; and that it released the principal from the obliga-
tion to appear at any such subsequent term.

3. Although the rights and liabilities of sureties on a recognizance are in
many respects different from those of sureties on ordinary bonds or com-
mercial contracts, yet their positions are similar in respect to the limi-
tations of their liability to the precise terms of their contract, and the
effect upon such liability of any change in those terms without their
consent,

4. By a recognizance of bail in a criminal action the principal is, in the
theory of the law, committed to the custody of the sureties as to jailers
of his own choosing, not that he is subjected or can be subjected by them
to constant imprisonment, but that he isso far placed in their power that
tl}ey may at any time arrest him upon the recognizance and surrender
him to the court, and, to the extent necessary to accomplish this, may
restrain him of his liberty.

5. This power of arrest ‘can only be exercised within the territory of the
Qnited States ; and there is an implied covenant on the part of the prin-
cipal with his sureties, when he is admitted to bail, that he will not de-
part out of this territory without their assent. There is also an implied
?ovenant on the part of the government, when the recognizance of bail
1s accepted, that it will not in any way interfere with this covenant be-
tw_een them, or impair its obligation, or take any proceedings with the
principal which will increase the risks of the sureties or affect their
remedy against him.

6. Accordingly when in a criminal action a stipulation was made and en-
tered in the minutes of the court, between the government and the de-
fendant, who had given bail for his appearance for trial, that he might
depart without the territory of the United States to a foreign country,
and remain there until certain civil cases pending in another court were
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finally disposed of, and such stipulation was made without the knowl-
edge or assent of the sureties on the recognizance of bail, keld that the
sureties were released.

Error to the Circuit Court for the District of California;
the case being thus:

In December, 1856, one Limantour was indicted at San
Francisco by the grand jury of the Circuit Court of the
United States for uttering and publishing as true, to the
board of land commissioners created under the act of March
3d, 1851, to ascertain and settle private land claims in the
State of California, a false writing, purporting to be a grant
of certain described lands in California from the Mexican
government, with intent to defraud the United States, know-
ing the same to be false. To this indictment Limantour
appeared and pleaded not guilty. e was then admitted to
bail, on motion of his counsel, the amount being fixed, by
order of the court, at $30,000.

Soon after the issue was thus joined, a motion was made
on the part of the United States to set the case for trial early
in January, 1857. This motion was resisted, and at the same
time application was made on the part of Limantour for a
continuance of the cause, and in support of the application
his aflidavit was read, in which he asserted the genuineness
of the grant alleged by the United States to have been forged,
and that it was made at the time and by the officers as averred
by him. For alleged perjury in making this affidavit the
grand jury soon afterwards found a second indictment against
him. To this indictment he also appeared and pleaded not
guilty, and, upon the motion of his counsel, was admitted to
bail, its amount being fixed at $5000.

By order of the court the recognizance of bail was taken
in one instrument, the obligation of the sureties being the
amount required in both cases. The defendant, Reese, and
one Castro, became the sureties of Limantour, binding them-
selves jointly and severally in the sum designated. Upon
this recognizance the United States brought suit; the present
action. The recognizance recited the finding and present-
ment of the two indictments, the commitment of Limantour
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thereon, and the order of the court for his discharge on fur-
nishing the required bail, and was conditioned that Liman-
tour should personally appear at the next regular term of the
Circuit Court to be held in the city of San Francisco, and at
any subsequent term to be thereafter held in that city, to answer all
such matters and things as should be objected against him,
and to abide the order of the court and not depart therefrom
without leave first obtained. This recognizance was dated
the 5th of February, 1857.

At the subsequent term of the Circuit Court, in August
of that year, Limantour appeared and was ready and pressing
for trial in both cases, with witnesses in attendance from the
city of Mexico. The district attorney thereupon moved for
a postponement of the trials. At this time two cases of
Limantour for land claimed under alleged Mexican grants
were pending in the District Court of the United States on
appeal from decrees of the land commissioners, by whom the
claims had been confirmed. One of the cases was for a claim
under the alleged forged grant. The witnesses in attendance
were persons who had been brought from Mexico to testify
in the land cases, and they were obliged to return without
delay. Tt was therefore stipulated between the district at-
torney and the counsel of Limanteur, on the one side that
the postponement desired by the government should be as-
sented to, and on the other side that neither of the criminal
actions should be brought to trial until after final decrees had
been rendered in the two land cases by the District Court;
and if both or either of the decrees were in favor of the
claimant that the eriminal actions should be dismissed by the
United States; butif the decrees were adverse to the claimant
th.at reasonable time should be given him to prepare for the
trial of the eriminal actions, and to procure the attendance
(:f such of his witnesses as resided without the State of Cali-
fornia. The stipulation was entered upon the minutes of
the court, and the postponement desired was granted, by
order of the court, in accordance with its terms.

‘ With this stipulation, the sureties on the recognizance had noth-
g to do in any way, and had, in Jact, no knowledge of it.
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It was proved at the trial, without objection, that it was
fully understood by all parties at the time that if the stipu-
lation should be made, Limantour and his witnesses would
return to Mexico and remain there until the civil cases in
the United States District Court were finally disposed of,
and that Limantour should afterwards have time enough
allowed him to give notice to his witnesses and get them
and return with them to San Francisco.

The result was that the witnesses of Limantour returned
at once to Mexico, and after two or three months’ delay Li-
mantour followed them, and never returned to California.

In November, 1858, the District Court by its decrees re-
jected the claims of Limantour in both of the land cases,
and soon afterwards the district attorney moved that the
criminal actions be set for trial. After repeated adjourn-
ments the motion was finally argued and decided in March,
1859, and on the 26th of that month were set for trial for
the 25th of April following. Ou this latter day the two ac-
tions were called, and Limantour was called in both, but he
did not appear in either of them, and thereupon an order
was entered forfeiting the recognizance of bail.

By stipulation of the parties the case was tried in the Circuit
Court without the intervention of a jury, and that court
gave judgment for the United States. The surety, Reese,
accordingly brought the case here by writ of error.

Mr. E. Casserly, in his behalf, citing, and relying particu-
larly upon Rees v. Berrington,* and the English and Ameri-
can notes to it, as given in the Leading Cases in Equity,T
in which case Lord Loughborough states that it was ¢ the
clearest and most. evident equity not to carry on any trans-
action without the privity of him who must necessarily
have a concern with the principal debtor,” argued that
though the recognizance here was, when taken, a valid obli-
gation, yet that the sureties had been discharged by matter
subsequently arising out of the written stipulation for a post-

* 2 Vesey, 540. + Vol. 3, pp. 819, 822, 827, 559, 560.




Dec. 1869.] Reese v. UNITED STATES. 17

Opinion of the court.

ponement of the criminal actions against their principal,
Limantour, for a long and uncertain period, made, without
their knowledge or privity in any way, between him and
the United States, in August, 1857, and then entered as an
order of court; and by the circumstances connected with
the same,

The Attorney-General, Mr. Hoar, submitied the case on the
record, which contained the opinion of the court below, in
which the court observed on this particular point that the
stipulation of August, 1857, though most unusual in all its
features, might be justified. The court said:

“The grant alleged to be forged, and in swearing to the gen-
uineness of which the forgery was charged, had been adjudged
valid by the board of land commissioners, and the appeal from
its decree was at the time pending undetermined. The post-
ponement of the trial until this appeal was disposed of was a
very proper exercise of the power of the court, provided the
accused waived his right to a speedy trial and assented to the
postponement. In this act we do not perceive any ground upon
which the bail can claim exemption from liability on their re-
cognizance. They were not bound to continue as sureties any
longer from this circumstance than without it. They could at
any time afterwards have surrendered the defendant and been
exonerated. In the theory of the law he was in their custody,
as jailers of his own choosing, subject to be surrendered at any
moment. If they failed to exercise their power over him they

must bear the responsibility attached to the position they volun-
tarily assumed.”

1_\11‘. Justice FIELD, after stating the case, delivered the
opinion of the court, as follows :

As a defence to this action the defendant relied in the
Circuit Court upon several grounds, the principal of which
were these:

First. That the acts charged in the two indictments did
HO.'C, at the time of their alleged commission, constitute any
offence under the laws of the United States ; and, as a con-

Séquence, that the indictments and all proceedings there-
VOL. IX. 2
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under, including the requiring of bail for the appearance of
the party indicted, were void.

Second. That if the indictments and proceedings there-
under were not void, the stipulation of August, 1857, for a
postponement of the trials, released the sureties from lia-

bility on their recognizance; and

Third. That the recognizance was void in embracing the
amount required as bail upon both indictments.

The third ground here stated is not pressed in this court.
The other two grounds are substantially the same which are
urged here, differing only in their form of statement. Upon
the first of these we express no opinion. Upon the second
we are of opinion that the Circuit Court erred, and for reasons
which may be briefly stated.

The condition of the recognizance provided for the per-
sonal appearance of Limantour at the then next regular term
of the Circuit Court in San Francisco, and also at any subse-
quent term to be thereafter held in that city. It has been
suggested that the provision for the appearance of the party
at any term subsequent to that succeeding his arrest is un-
usual and invalid, but we do not pass upon the suggestion,
and for the purposes of this case we shall treat the recogni-
zance as unobjectionable in form. At the next regular term
after its execution the party personally appeared with his
witnesses and pressed the trial of the indictments. The first
portion of the condition of the recognizance was thus com-
plied with. The provision for his appearance at any subse-
quent term had reference to such subsequent term as might
follow in regular succession in the course of business of the
eourt. It was inserted to obviate the necessity of renewing
the bail every time the cases were, from any cause, coutinued
from one term to another. It was not intended to apply to
any distant future term to which either party might be dis-
posed to postpone the trials without reference to any inter-
vening term. The principal and sureties by their recogni-
zance covenanted with the United States that the principal

-should appear before the court and answer all such matters

as might be objected against him at the next term, and from
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term to term until the cases were disposed of; not that he
should appear at the next term, and then at a term years
later, depending for its designation upon the happening of a
" contingent event.

The stipulation in this case was for a postponement of the
trial of the criminal actions for a period of uncertain dura-
tion; until final decrees should be rendered by the District
Court of the United States in certain cases pending on ap-
peal from the board of commissioners created under the act
of March 8d, 1851, to ascertain and settle private land claims
in the State of California. Cascs on appeal from that board
were not heard upon the record transmitted to the court, and
therefore were not subject to be disposed of whenever they
could be argued. They were tried anew upon the testimony
and proceedings had before the board and such further tes-
timony as might be produced by the parties in the District
Court.* The proceedings in the court advanced slowly when
new testimony was produced, as it was required to be taken
In writing and by question and answer. Independent of
this circumstance it was difficult to anticipate the period
which any case, meeting with opposition and seriously con-
tested, would occupy. The difficulty of determining in ad-
vance the duration of litigated proceedings, which exists in
all cases, was increased with respect to Mexican land cases,
appealed from the board to the District Court of the United
States, by a variety of causes; among others, from the manner
in which the testimony was taken, as already stated; the ne-
cessity of looking into the archives of the former department
of California, and sometimes of the supreme governmeut at
the city of Mexico; of examining Mexican witnesses,ignorant
of our language, and of interpreting Mexican and Spanish
usages, ordinances, and laws. In the cases of the city of San
El‘ancisco and of the city of Sonoma,t the appeals were pend-
g in the District Court for over eight years. These cases
of Limantour involved lands in the city of San Francisco

! * United States v. Ritchie, 17 Howard, 533; Grisar ». McDowell, 6 Wal«
ace, 875,

1 3 Wallace, 684.
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and adjoining it, covered with buildings and expensive and
permanent improvements, which were of the value of many
millions. His claims were, for this reason, as well as their
supposed fraudulent character, vigorously contested, not
only by the United States, but by citizens of San Francisco,
acting in concert with the district attorney. A final dispo-
sition of them until after the lapse of many months, and per-
haps of several years, could not, therefore, have been reason-
ably anticipated.

The stipulation to postpone the trials until after such final
disposition was inconsistent with the condition of the recog-
nizance. It released Limantour from the obligation of ap-
pearing at any subsequent term following the then next term
in regular succession. It substituted for it an agreement
that he need not appear at any such subsequent term, but
only at such term as might be held after the happening of
an uncertain and contingent event. The stipulation, in other
words, superseded the condition of the recognizance.

This will readily appear if we consider the condition,
which, subsequent to that stipulation, must have been ex-
acted in a new recognizance, if the sureties on the present
recognizance had surrendered their principal. It could not
have been for the appearance of the defendant at the next
regular term thereafter, or any succeeding term, for such a
condition would have been incounsistent with the stipulation.
It could only have been for his appearance at such term as
might be designated by the district attorney or the Circuit
Court, after the final decrees were rendered by the District
Court in certain land cases pending therein on appeal from
the board of land commissioners; provided always, that such
decrees were against the claimant; and provided farther,
that the term designated allowed reasonable time to the
defendant to prepare for trial, and to procure the attendance
of witnesses residing out of the State. It requires no argu-
ment to show that a condition like this would be a very
different one from that embodied in the existing recogni-
zance.

If, now, we apply the ordinary and settled doctrine, which
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controls the liabilities of sureties, it must follow that the
sureties on the recognizance in suit are discharged. The
stipulation, made without their consent or knowledge, be-
tween the principal and the government, has changed the
character of his obligation; it has released him from the
obligation with which they covenanted he should comply,
and substituted another in its place.

It is true, the rights and liabilities of sureties on a recog-
nizance are in many respects different from those of sureties
on ordinary bonds or commercial contracts. The former can
at any time discharge themselves from liability by surrender-
ing their principal, and they are discharged by his death.
The latter can only be released by payment of the debt or
performance of the act stipulated. But in respect to the
limitations of their liability to the precise terms of their
contract, and the effect upon such liability of any change in
those terms without their consent, their positions are similar.
And the law upon these matters is perfectly well settled.
Any change in the contract, on which they are sureties,
made by the principal parties to it without their assent, dis-
charges them, and for obvious reasons. When the change
is made they are not bound by the contract in its original
form, for that has ceased to exist. They are not bound by
the contract in its altered form, for to that they have never
assented. Nor does it matter how trivial the change, or even
that it may be of advantage to the sureties. They have a
right to stand upon the very terms of their undertaking.

There is also another view of the stipulation which leads
to the same result. By the recognizance the principal is, in
the theory of the law, committed to the custody of the
sureties as to jailers of his own choosing, not that he is, in
point of fact, in this country at least, subjected or can be
subjected by them to constant imprisonment; but he is so
fér placed in their power that they may at any time arrest
him upon the recognizance and surrender him to the court,
al.ld, to the extent necessary to accomplish this, may restrain
h}m of his liberty. This power of arrest can only be exer-
cised within the territory of the United States; and there is
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an implied covenant on the part of the principal with his
sureties, when he is admitted to bail, that he will not depart
ont of this territory without their assent. There is also an
implied covenant on the part of the government, when the
recognizance of bail is accepted, that it will not in any way
interfere with this covenant between them, or impair its
obligation, or take any proceedings with the principal which
will increase the risks of the sureties or affect their remedy
against him.

The stipulation in this case was made with the distinct
understanding of the parties, that upon its execution Liman-
tour and his witnesses would return to Mexico, and would
remain there until the civil cases in the District Court were
finally disposed of, and that he should afterwards have time
allowed him to obtain his witnesses and return to this coun-
try with them. The government thus consented that Liman-
tour might depart out of the territory of the United States
to a foreign country, where it would be impossible for the
bail to exercise their right to arrest and surrender him; and
further, it consented that he might remain abroad for a
period of indefinite duration. This was all done without
the concurrence or even knowledge of the sureties, whose
risks were thus greatly increased.

It would be against all principle and all justice to allow
the government to recover against the sureties for not pro-
ducing their principal, when it had itself consented to his
placing himself beyond their reach and control.*

Judgment REVERSED, and the cause remanded for a new
trial.

#* Rathbone v. Warren, 10 Johnson, 587, 589; Niblo v. Clark, 3 Wendell,
24, 27; S. C. on error, 6 Wendell, 236, 245; Bowmaker v. Moore, 7 Price,
228, 231, 284; 8. C., 8 Price, 214.
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McGooN v. SCALES.

1. A sale of the public land for State taxes while the land is still owned by
the United States is invalid.

2. The law of the State in which land is situated, governs its alienation
and transfer, and the effect and construction of deeds conveying it,
wherever they may bhe made.

3. The statute of Wisconsin of 1850 abolishes all passive trusts which re-
quire no duty to be performed by the trustee, and vests the title in the
cestui que trust.

4. The statutes of Illinois of March 1st, 1847, and those previous thereto,
and the deed of the late Bank of Illinois made under them to close its
affairs, left the real estate of the bank liable to execution for its debts.

5. The proceedings of a creditor of the bank to subject such real estate lying
in Wisconsin to the payment of its debts, had in the courts of Wiscon-
sin, must be governed by the laws of that State made for such cases.

6. The State of Wisconsin had a right to pass laws to subject such lands to
the payment of the debts of the bank, though the corporation had ceased
to exist as such by the laws of Illinois. The only limitations on the
right of the legislature to prescribe the mode of doing this, being the
Constitution of the State and of the United States.

7. A sale made to one not a party to the suit, under a judgment or decree,
will be valid, though the judgment may afterwards be reversed.

8. If the court rendering the judgment had jurisdiction, and the officer who
sold had authority to sell, the sale will not be void by reason of errors
in the judgment or irregularities in the officer’s proceedings, which do
not reach the jurisdiction of the one or the authority of the other.

ERrror to the Circuit Court for the District of Wisconsin ;
the case, or the only parts of it, which the court deemed it
necessary to notice, being thus:

McGoon brought ejectment against Scales in the court
below for a piece of land in Wisconsin Territory, which the
United States had granted to one Gear. Both parties claimed
under Gear. ;

The defendant Scales’s title, which it will most conduce
to clearness to consider first, was thus:

On the 2d of November, 1842, Gear and wife conveyed
the land in question to James Campbell as trustee of the
State Bank of Illinois, and though the patent from the
Unit_ed States issued to Geear ten years later, it is conceded
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by both parties that its effect was to make good the title
conveyed by him to Campbell. The deed, after reciting that
Gear was indebted to the bank in the sum of fifty thousand
dollars, to satisfy which debt the bank had agreed to take
the real estate mentioned in the deed, conveyed the land to
Campbell, who was to stand seized of the premises upon the
trust and confidence that they should be sold by him for such
a sum as should be directed by the bank, and the proceeds
applied to the sole use and benefit of the bank; and if not
sold, then that Campbell was to stand seized to the use of
the bank and its assigns.

Campbell did not sign the deed nor accept the trust other-
wise than by silence.

In 1850 the legislature of Wisconsin passed a statute which
abolished uses and trusts except as preserved in the act. One
of the provisions of the statute was that—

“ Every person who, by virtue of any grant, assignment or
devise, now is or hereafter shall be entitled to the actual posses-
sion of lands, and the receipt of the rents and profits thereof in
law or equity, shall be deemed to have the legal estate therein.”

Other provisions of the statute defined the only cases in
which valid express trusts might be made.

On the 31st October, 1848, the bank made a conveyance
of the lands to Manly, Calhoun, and Ridgely for the benefit
of the creditors of the institution and for the payment of its
debts. The deed, however, was special in form, and made
under circumstances which it is necessary to state. For many
years before it was made the bank had been embarrassed,
and several statutes were passed by the legislature of Illinois
for the purpose of enabling and compelling it to close its
business and pay its liabilities. The last of these, approved
March 1st, 1847, required the officers of the bank, if they
should not have closed up its affairs prior to the 1st day of
November, 1848, to turn over to three persons to be named by
the governor, all the property, rights, and credits of the bank,
when the trustees were to proceed to wind up its affairs. The
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governor, under this act,named Manly, Calhoun, and Ridgely
as the persons to take charge of the bank, and on the day
before the power of the bank to act ceased by law the con-
veyance we have mentioned was made by order of the board
of directors. In this deed of conveyance they recited that it
was made in pursuance of the act of March 1st, 1847, and for
the purpose of carrying into effect its provisions, and that it
was made to those persons because they had been so ap-
pointed by the governor under that act.

The last section of the act just referred to, after that pre-
vious section of it, and, indeed, previous statutes had fully
defined the duties and powers of these trustees, declared that
“the real estate of said bank shall be liable to taxation and

sale on execution in the same manner as the property of in-
dividuals.”

In this state of things, a statute of Wisconsin having
declared that ¢“lands, tenements, and real estate holden by
any one in trust for another, shall be liable to debts, judg-
ments, decrees, executions, and attachments against the per-
son to whose use they are holden,” one Ienry Corwith, in
August, 1853, commenced a suit in the State court of Wis-
consin against the State Bank of Illinois, and attached these
lands. Manly, Calhoun, and Ridgely entered an appearance
to the suit, and moved to dissolve the attachment; and the
bauk, by its attorney, appeared and defended the suit.

Under these proceedings (the legislature of Wisconsin
having made provision by special statute for a case in which
a bank, whose functions had ceased, but which yet owned
property, and owed debts in Wisconsin, might be sued and
the property subjected to the payment of those debts), Cor-
with got judgment; and by a writ of execution, which had
10 seal at the time, though one was afterwards put by order
of the court, upon motion to amend, sold the land to one
Earnest (no party to the suit), who transferred his certificate
to Scales, the defendant. The judgment under which this
fsale was made was afterwards set aside; but after many efforts
1n the State courts to set aside this sale, it was finally affirmed
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in the courts of Wisconsin, including the Supreme Court,
and the defendant, Scales, received the sherift’s deed on that
sale on the 17th March, 1868.

Such was the defendant’s title. The plaintiff claimed
under several different titles. Among them was:

1st. By deed of quit-claim from Gear, dated January 17th,
1867.

2d. By deed dated July 12th, 1865, from James Campbell,
trustee under Gear’s trust deed of November, 1842.

8d. By deeds under tax sales, in 1849, from the clerk of
the board of supervisors of the county in Wisconsin where

the lands were, to the county, and from the county to him,
McGoon, the plaintiff.

The court below told the jury that the defendant’s title
was the true title, and the verdict and judgment having gone
accordingly, the case was now here for review.

Messrs. Carlisle and Magoon, for the plaintiff in error, con-
tended,

That the deeds under the tax sales, in 1849, of themselves
passed title. {

That Gear’s deed of trust to Campbell vested the estate
in Campbell alone; that the estate was not a dry estate, but
an active trust, and the trustee’s title in ejectment good
against the world. The recent and as yet unreported case
of Goodrich v. City of Milwaukee, in the Supreme Court of
Wisconsin, on which the counsel much relied, showed this,
as they argued. Accordingly, the Wisconsin statute of 1850
had not vested the estate in the bank, but it remained in
Campbell, and by his deed of 1865 passed to McGoon.

Even if this were not so, that the bank, by its general
assignment of 81st October, 1848, had passed the lands to
those trustees, and that nothing remained on which Corwith’s
attachment of 1853 against the bank could operate.

That, independently of all these, the bank, in 1858, was
dead in law, its charter having expired, and itself having
assigned all its estate.
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That the judgment under which the sale was made was
reversed, and that the sale made under it fell accordingly.

That the execution had no seal, a defect which by com-
mon law and the statutes of Wisconsin made the writ void.*

Mr. Justice MILLER delivered the opinion of the court.

The shortest and most satisfactory mode of showing the
reasons for our judgment is to examine the title of defend-
ant, which the jury were told was the true one.

If the attachment proceedings conveyed a good title, it
must prevail; and we proceed to an examination of some
of the objections to it.

1. It is claimed that the land was sold for State taxes in
April, 1849, and that the title under that sale became vested
in plaintiff,

The answer to this is, that the land was then owned by the
United States and was not subject to State taxation, the sale
to Gear having been made in 1851, and the patent issued in
1852.

2. It is claimed that at the time the attachment in favor
of Corwith was levied on these lands, in his suit against the
State Bank of Illinois, they were not subject to attachment
and sale for the debts of that institution.

In establishing this proposition it is first asserted that the
legal title never vested in the bank.

The deed from Gear to Campbell, in our Judgment, did
vest the legal title in the bank after the act of 1850. Ttis a
principle too firmly established to admit of dispute at this
day, that to the law of the State in which land is situated
n.mst we look for the rules which govern its descent, aliena-
tion, and transfer, and for the effect and construction of
conveyances.

The effect of the statute of Wisconsin, passed in 1850,
was to abolish all passive trusts in which the trustee held a
mere naked or dry trust for the use of the cestui que trust, and
to vest the title in the beneficiary. And the only question

¥ Insurance Company v, Hallock, 6 Wallace, 556.
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to be decided in this connection is whether the deed of Gear
to Campbell is of this character.

The bank buys the land of Gear for fifty thousand dollars,
the amount of its debt against Grear, which is thereby satis-
fied. Campbell does not sign the deed or accept the trust
otherwise than by silence. If the land is not sold, he holds
the naked legal title to the use of the bank and its assigns.
The only possible event in which he may be called into action
is on a sale of the land. It is equally clear, that in this sale
the only part to be performed by him was to make convey-
ance. Ie is to sell for such sum or sums as shall be directed
by the president, directors, &c., of the bank, and they are to
receive the proceeds of sale. In other words, they find a
purchaser at such price as they may be willing to take, they
receive the purchase-money, and Mr. Campbell makes a con-
veyance, It is difficult to conceive of a more passive trust,
or one in which the trustee may be called upon to do less
than in this.

A case decided recently by the Supreme Court of Wiscon-
sin is produced to us in manuseript, and much relied on as
holding views adverse to those above stated. But we think
it supports them. That court says, that ¢ by the statute of
uses and trusts passive trusts are abolished. By passive
trusts we mean those which are express, or created by the
words of some deed or other instrument of writing, and not
those arising or resulting by implication of law. Every
express passive trust is abolished, and the deed or instru-
ment by which it is created, or attempted to be, takes effect
as a conveyance direetly to the cestui que trust in whom the
legal title vests, and the trustee acquires no estate or interest
whatever. A conveyance of land from A. to B. to the use of
or in trust for C., the trustee having no active duties to per-
form, constitutes a passive trust.”

We think this is a sound construction of the statute, and
that the deed to Campbell comes within it. In the case
before the Wisconsin court the trustee was directed to bar-
gain, sell, and convey, to lease, demise, and mortgage the
lands as he might be directed by the cestui que trust, and to
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pay over to her all the moneys arising from said property,
whether from rents, sale, or mortgage, and take her written
receipt therefor, and to reinvest the same from time to time
as she should in writing direct.

There can be no doubt that this trust was an active one,
and as little that the one before us was not.

But if this were otherwise, a statute of Wisconsin in force
when the land was sold under Corwith’s judgment declares,
that ¢ lands, tenements, and real estate holden by any one in
trust for another, shall be liable to debts, judgments, de-
crees, executions, and attachments against the person to
whose use they are holden.” So that if the trust in Camp-
bell was a valid one, these lands were still liable to be sold
on execution for the debt of the bank. Nor can it be doubted
that such a sale, when lawful in all other respects, and com-
pleted by the conveyance of the sheriff, vested in the grantee
the legal title to the land.

But it is said, secondly, that conceding the title to have
been vested in the bank, that corporation had made a con-
veyance of the lands, before Corwith’s proceedings were in-
stituted, to Manly, Calhoun, and Ridgely, for the benefit of
the creditors of the bank and for the payment of its debts.

There is no question that such a deed was nmade, nor is it
denied that a valid deed of assignment, for the benefit of
creditors, generally places the property so assigned beyond
the reach of the ordinary process of attachment or execution
directed against the property of the assignor.

But the deed in question was a peculiar deed, and made
under very peculiar circumstances.

Under the circumstances, it cannot be doubted that the
effect of this conveyance is to be measured by the terms of
the act, and that if any of its provisions are in conflict with
that act they must to that extent give way. Now, the very
last section of that,act, after the previous sections, and, in-
deed, previous statutes had fully defined the duties and powers
of these trustees, declares expressly that “the real estate of
said bank shall be liable to taxation and sale on execution in
the same manner as the property of individuals.” So far,
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then, as this conveyance by the bank to the trustees affected
the liability of these lands to judicial sale for the debts of the
bank, it left them in precisely the same condition they were
before, and this whether the deed to Campbell is to be con-
strued as a passive or an active trust, and the title of the bank
under it a legal or an equitable one.

It must, therefore, be taken as established that the land in
question was liable to be subjected to judicial sale for the
debts of the bank, and the only remaining question con-
cerns the validity of the proceeding under which this was
attempted.

Most of the objections urged under this head relate to the
regularity of those proceedings, and many errors are pointed
out which are supposed to affect the title ‘acquired under
them. But the doctrine of this court, and of all the courts
of this country, is firmly established, that if the court in
which the proceedings took place had jurisdiction to render
the judgment which it did, no error in its proceedings which
did not affect the jurisdiction will render the proceeding
void; nor can such errors be considered when the judgment
is brought collaterally into question. With this cardinal
principle in mind many of the alleged errors in the proceed-
ing under the attachment must be disregarded.

There can be no question of the right of the legislature of
Wisconsin to pass such laws as will subject property within
her territory, held or owned by non-residents, to the payment
of the debts of such owners; and the manner of doing this
is also entirely within legislative control, provided it does
not violate some of the provisions of the Federal or State
constitutions.

The court in which these proceedings were had was a
court of general jurisdiction, and had undoubted authority
to attach the property of the bank for the payment of its
debts, and every presumption must be made in favor of the
validity of its proceeding not inconsistent with the record.

We will, however, notice a few of the alleged errors which
are supposed to touch the point of the court’s jurisdiction.

1. It is said that the bank was dead in law, and that as
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the suit was instituted against the bank by name, no juris-
diction was acquired.

It is by no means certain that the bank had no capacity to
sustain a suit, notwithstanding the expiration of its charter
and the transfer of its property to trustees. But, however
this may be, those very trustees, in whom plaintiff claims that
the title was vested, and from whom he derives title by deed,
appeared to this suit and moved to dissolve the attachment,
and the bank appeared by attorney and defended the suit.
Both must then be bound by these proceedings, and neither
can deny a jurisdiction to which they voluntarily submitted.

2. The legislature of Wisconsin had made provision by
special statute for a case in which a bank, whose functions
had ceased, but which yet owned property and owed debts
in Wisconsin, might be sued and the property subjected to
the payment of those debts. The constitutionality of this act
is denied; but no provision of the constitution of Wisconsin
or of the United States is pointed out which is opposed to
such legislation. It would, on the contrary, be a strange
defect in the legislative power if, under such circumstances,
a State could not frame laws which would enable her citizens
to subject the lands of a corporation whose charter had ex-
pired to the debts which it owed to her citizens.

8. It is said that the judgment under which this sale was
made was reversed, and this is true.

But the sale was made while the judgment was in force
to one who was no party to the suit, and the reversal of the
judgment could not, as is well settled, affect the purchaser.

4.. It is said the sale was void because made under an exe-
cution which had no seal.

The court from which the execution issued permitted it
to be amended after sale by aflixing a seal. 'Whether the
sale would have been void without the seal, and whether
the amendment was rightfully made, were questions of Wis-
consin law, and this and all other such questions were de-
cided in favor of the sale by the Wisconsin court on motion
to set aside the sale. That decision must control us as to
all that concerns the regularity of these proceedings.
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As we have examined all that can be said to affect the
jurisdiction of the court and the authority of the officer to
make the sale, we need inquire no further.

JUDGMENT AFFIRMED.

Haver v. YAKER.

Although it is true, as a principle of international law, that, as respects the
rights of either government under it, a treaty is considered as concluded
and binding from the date of its signature, and that in this regard the
exchange of ratifications has a retroactive effect, confirming the treaty
from its date; a different rule prevails where the treaty operates on in-
dividual rights. There the principle of relation does not apply to rights
of this character which were vested before the treaty was ratified, and
in so far as it affects them it is not considered as concluded until there is
an exchange of ratifications.

Error to the Court of Appeals of Kentucky; the case
being thus:

One Yaker, a Swiss by birth, who had come many years
ago to the United States and become a naturalized citizen
thereof, died in Kentucky in 1853, intestate, seized of real
estate there. Ile left a widow, who was a resident and eiti-
zen of Kentucky, and certain heirs and next of kin, aliens
and residents in Switzerland.

By the laws of Kentucky in force in 1853, the date of his
death, aliens were not allowed to inherit real estate except
under certain conditions, within which Yaker’s heirs did not
come, and if the matter was to depend on those laws, the
widow was, by the laws then in force in Kentucky, plainly
entitled to the estate.

However, in 1850, a treaty was * concluded and signed ”
by the respective plenipotentiaries of the two countries, be-
tween the Swiss Confederation and the United States,* upon
the proper construction of which, as Yaker’s heirs asserted—
although the widow denied that the construction put upon

* 11 Stat. at Large, 587.
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the treaty by the heirs was a right one—these heirs were en-
titled to take and hold the estate. The treaty provided by
its terms that it should be submitted on both sides to the
approval and ratification of the respective competent author-
ities of each contracting party, and that the ratifications
should be exchanged at Washington assoon as circumstances
should admit. It was so submitted, but was not duly ratified,
nor were the respective ratifications exchanged in Washing-
ton till November 8th, 1855, at which time the ratification
and exchange was made. And on the next day the Presi-
dent, by proclamation—the treaty having been altered in
the Senate—made the treaty public.

In 1859 the Swiss heirs, who had apparently not heard be-
fore of their kinsman’s death, instituted proceedings to have
the real estate of their kinsman, now in possession of the
widow, assigned to them, and arguing that on a right con-
struction of the treaty it was theirs.

But a preliminary question, and in case of one resolution
of it, a conclusive objection to their claim was here raised;
the question, namely, at what time the treaty of 1850-55,
as it regarded private rights, became a law. Was it when
1t bore date, or was it only when the ratifications were ex-
changed between the parties to it? If not until it was rati-
fied, then there was no necessity of deciding whether by its
terms the heirs of Yaker had any just claim to this real
estate, because in no aspect of the case could the treaty have
a retroactive effect so as to defeat the title of the widow,
which vested in her, by the law of Kentucky of 1853, on the
death of her husband,

The Court of Appeals of Kentucky, where the heirs set
up the tréaty as a basis of their title, decided that it took
effect only when ratified, and so deciding against their claim,

tbe case was now here for review under the twenty-fifth sec-
tion of the Judiciary Act.

Messrs. Carlisle and Me Pherson, for the heirs, citing Kent’s
Commentaries,* and United States v. LReynes,t in this court,

* Vol. 1, 170, + 9 Howard, 148, 289.
VOL. IX. 3
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contended that a treaty binds the contracting parties from its
conclusion; and that this is understood to be from the day
it is signed. If that view was right, the treaty was opera-
tive at the date of Yaker’s death, and as they argued carried
the estate to the heirs.

Mr. Montgomery Blair, eontra ; a brief of Messrs. Porter and
Beck being filed on the same side, argued that while the position
of the other side might be admitted so far as respected the
contracting governments, the position was not true as re-
spected private rights. And this for a good reason. For
that with us a treaty must be agreed to by the Senate, and
this in secret session, before it becomes a law. While before
the Senate it may be amended and largely altered. This
particular treaty, the President’s proclamation shows, was
amended, and for aught that appears to the contrary, the
very article upon which the heirs of Yaker now found their
claim, may have been the only amendment made, and it may
have been inserted long after Yaker’s death and the accrual
of the widow’s rights.

If this view is right we need not inquire into the meaning
of the treaty.

Mzr. Justice DAVIS delivered the opinion of the court.

It is undoubtedly true, as a prineiple of international law,
that, as respects the rights of either government under it,
treaty is considered as concluded and binding from the date of
its signature. In this regard the exchange of ratifications
has a retroactive eftect, confirming the treaty from its date.*
But a different rule prevails where the treaty operates on in-
dividual rights. The principle of relation does not apply to
rights of this character, which were vested before the treaty
was ratified. In so faras it atfects them, it is not considered
as concluded until there is an exchange of ratifications, and
this we understand to have been decided by this court, in
Arredondo’s case, reported in 6th Peters.t The reason of

% Wheaton’s International Law, by Dana, 836, bottom paging.
+ Vol. vi, p. 749.
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the rule is apparent. In this country, a treaty is something
more than a contract, for the Federal Constitution declares
it to be the law of the land. If so, before it can become a
law, the Senate, in whom rests the authority to ratify it, must
agree to it. But the Senate are not required to adopt or re-
jeet it as a whole, but may modify or amend it, as was done
with the treaty under consideration. As the individual citi-
zen, on whose rights of property it operates, has no means
of knowing anything of it while before the Senate, it would
be wrong in principle to hold him bound by it, as the law of
the land, until it was ratified and proclaimed. And to con-
strue the law, so as to make the ratification of the treaty
relate back to its signing, thereby divesting a title already
vested, would be manifestly unjust, and cannot be sanctioned.

These views dispose of this case, and we are not required
to determine whether this treaty, if it had become a law at
an earlier date, would have secured the plaintiffs in error the

interest which they claim in the real estate left by Yaker at
his death.

JUDGMENT AFFIRMED.

Gur v. THE STATE.

1. A law of a State changing the place of trial from one county to another
county in the same district, or even to a different district from that in
which the offence was committed, or the indictment found, is not an
ex post facto law, though passed subsequent to the commission of the
offence or the finding of the indictment. An ex post facto law does not
involve, in any of its definitions, a change of the place of trial of an
alleged offence after its commission.

2. The decision of the highest court of a State, that an act of the State is not

In conflict with a provision of its constitution, is conclusive upon this
court,

ERrror to the Supreme Court of Minnesota. The case
was thus:

.A'statute of Minnesota, in force in 1866, required that
criminal causes should be tried in the county where the
Oﬁgnces were committed. The offence charged against the
defendant was committed in December of that year, in the
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county of Brown, in that State. At that time four other
counties, which were unorganized, were attached to Brown
County for judicial purposes. On the 9th of March, 1867,
a statute was passed by the legislature of the State author-
izing the judge of the District Court, in cases where one or
more counties were attached to another county for judicial
purposes, to order, whenever he should consider it to be in
furtherance of justice, or for the public convenience, that
the place of holding the court should be changed from the
county then designated by law to one of the other counties
thus attached.

Under this act the judge of the district embracing Brown
County ordered that the place of holding the court should
be changed from that county to the county of Redwood,
within the same district, and the change was accordingly
made. The court subsequently held its sessions in Redwood
County, where the defendant, in September, 1867, was in-
dicted for murder in the first degree. The plea of not guilty
having been interposed the case was transferred, on his mo-
tion, to Nicollet County, in an adjoining district, where he
was tried, convicted, and sentenced. On dppeal to the Su-
preme Court of the State the judgment was affirmed, and
the case was now brought to this court under the 25th sec-
tion of the Judiciary Act.

Mr. E. M. Wilson, for the plaintiff in error, contended in
this court, as it was also contended in the court below, that
the act of Minnesota, under which the court was held in
Redwood County, and the grand jury were summoned, was
unconstitutional so far as it authorized an indictment or trial
there of an offence previously committed in Brown County;
that it was in effect an ex post facto law, and, therefore, within
the inhibition of the Federal Constitution.

Mr. F. R. E. Cornell, Attorney-General of Minnesota, conira.

Mr. Justice FIELD, after stating the case, delivered the
opinion of the court, as follows:

The objection to the act of Minnesota, if there be ary,
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does not rest on the ground that it is an ex post facto law, and,
therefore, within the inhibition of the Federal Constitution.
It must rest, if it has any force, upon that provision of the
State constitution which declares that, “in all eriminal pros-
ecutions, the accused shall enjoy the right to a speedy and
public trial by an impartial jury of the county or distrigt
wherein the crime shall have been committed, which county
or district shall have been previously ascertained by law.”
But the Supreme Court of the State has held that the act in
question is not in’ conflict with this provision; that the act
does not change the district, but merely the place of trial in
the district, which is not forbidden. And it appears that
Jurors for the trial of criminal offences committed in one
of the counties of the several attached together for judicial
purposes, are chosen from all the counties; and that this was
the law before, as it has been since the passage of the act
which is the subject of complaint. Therefore the defendant,
had he not secured, by his own motion, a change of venue,
would have had a jury of the district in which the erime was
committed, and which district was previously ascertained
by law.

The ruling of the State court is conclusive upon this court,
upon the point that the law in question does not violate the
constitutional provision cited.*

'Undoubtedly the provision securing to the accused a public
trial within the county or district in which the offence is
committed is of the highest importance. It prevents the
pf)ssibility of sending him for trial to a remote district, at a
dls.tance from friends, among strangers, and perhaps parties
anm.xated by prejudices of a personal or partisan character;
but its enforcement in cases arising under State laws is not
a matter within the jurisdiction of the Federal courts.

A law changing the place of trial from one county to an-
Ot.her county in the same district, or even to a different dis-
trict from that in which the offence was committed, or the

¥ Randall v. Brigham, 7 Wallace, 541 ; Provident Institution v, Massa-
chusetts, 6 Id. 630,
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indictment found, is not an ex post facto law, though passed
subsequent to the commission of the oftfence or the finding
of the indictment. An ex post facto law does not involve, in
any of its definitions, a change of the place of trial of an
alleged offence after its commission. It is defined by Chief
Justice Marshall, in Fletcher v. Peck,* to be a law, “which
renders an act punishable in a manner in which it was not
punishable when it was committed;” and in Cummings v.
Missouri,t with somewhat greater fulness, as a law ¢ which
imposes a punishment for an act which was not punishable
at the time it was committed; or imposes additional punish-
ment to that then prescribed; or changes the rules of evi-
dence, by which less or different testimony is sufficient to
convict than was then required.”

The act of Minnesota under consideration has no feature
which brings it within either of these definitions.

JUDGMENT AFFIRMED.

Basser v. UNITED STATES.

1.. Where a court sitting in place of a jury finds the facts, this court cannot

review that finding.

. A plea of nul tiel record raises a question of law, where the supposed

record is of the court in which the plea is filed.

3. Therefore, where the record relied on is produced in such a case, and
made part of the record by a statement of facts agreed on, it is a ques-
tion of law whether it supports or fails to support the plea, and can be
reviewed in this court.

4. It is competent for a court, for good cause, to set aside, at the same term
at which it was rendered, a judgment of conviction on confession, though
the defendant had entered upon the imprisonment ordered by the sen-
tence.

5. In such case the original indictment is still pending, and a bail bond
given after this, for the prisoner’s appearance from day to day, is valid.

[

ErroR to the Circuit Court for the Northern District of
Ohio.

The United States sued Basset and another on a recogni-
zance of bail, to which they pleaded two pleas:

#* 6 Cranch, 138, + 4 Wallace, 326.
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1. That there was no record of any such recognizance in
the court.

2. That there was no indictment, as recited in said recog-
nizance, pending against their principal when the recogni-
zance was entered into, because they say that he had pleaded
guilty to the indictment, and judgment had passed against
him, and he had been delivered to the jail of Erie County,
and had entered upon the expiation of his sentence.

The United States took issue on both these pleas, and the
case was submitted to the court without a jury.

1. In respect to the first plea, the production of the record
of the case showed that the recognizance was taken, and re-
mained among the rolls and records of the court; so that
there seemed nothing in the plea.

2. As regarded the second, it appeared by the record that
to the indictment which the prisoner was held to answer by
the recognizance, he had at an earlier period of the same
term pleaded guilty, and had been sentenced to imprison-
ment in the jail of Erie County for six months, and was seut
to that prison. But a few days after, on motion of the dis-
trict attorney, he was brought back on a writ of habeas corpus.
When he was thus brought again into court, on motion of
the district attorney, the former judgment was set aside, and
the prisoner had leave to withdraw his plea of guilty formerly
entered. It was after this was done that the recognizance on
which this action was brought was given, conditioned for the
appearance of the prisoner from day to day during the term;
and on his failing to appear the second day his recognizance
was declared to be forfeited. All of this took place during the
same term of the court,

The court below decided that there was a record of the
recognizance denied by the first plea, and that there was no
such record of conviction and sentence as that set up in the
seCf)nd plea. On motion of defendants a new trial was granted,
which was also by the court, and on this trial a statement
of facts, agreed to and signed by counsel for both parties,
Was presented to the court, on which it rendered the same
Judgment that it had before. This statement of facts con-
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gisted of extracts from the records of the court, and it was
upon the inspection of this record that the court decided the
case.

The judgment was now brought here by Basset and the
other obligors in the recognizance, and was submitted by them,
without counsel, upon the record; and contra, upon a brief of Mr.
Hoar, A. G., and Mr. Field, Assistant A. G.

Mr. Justice MILLER delivered the opinion of the court.

Both the pleas of the defendants were pleas of nul tiel
record, the first denying the existence of the recognizance,
and the second denying the pending of the indictment at the
time the recognizance was taken. A plea of nul tiel record to
a supposed record of the court in which the plea is made is
tried by the court, because it is an issue to be determined by
the inspection of its own records. But where the record ot a
foreign court is denied by this plea the issue is to be tried by
a jury, because the existence of the record to be inspected
must first be made by proof, which it may be necessary to
submit to a jury.*

When a court sits in place of a jury and finds the facts
this court cannot review that finding. If there is any error
in such case, shown by the record, in admitting or rejecting
testimony, it can be reviewed here. But when the court,
by permission of the parties, takes the place of the jury, its
finding of facts is conclusive, precisely as if a jury had found
them by verdict.

In the case before us, however, the court did not sit to
supply the place of a jury, because the record, the existence
of which was denied by both pleas, was the record of the
court in which the pleas were made. 'When, therefore, such
record as did exist in regard to the matters in issue, was pre-
sented to the court, the only question to be determined, on
which the court could exercise any judgment, was a question
of law, namely, whether in legal effect there was found a

* 1 Institute, 117, 270; Collins v. Matthews, 5 East, 473; Hall v. Wil-
liams, 6 Pickering, 117; Pattin ». Miller, 13 Sergeant & Rawle, 254.
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record of the recognizance, and a subsisting legal judgment
. of conviction and punishment prior to the taking of the re-
cognizance.

Both these questions of law are proper for review here,
and are fairly presented by the agreed statement of what the
record is.

1. In regard to the first, there is no doubt that the recog-
nizance was taken, and remains in the records ot the court.

2. As regards the second plea, it appears by the record
that all which took place took place during the same term ot
the court, and we see no reason to doubt that the court had
power during that term, for proper cause, to set aside the
judgment rendered on confession. This control of the court
over its own judgment during the term is of every-day prac-
tice.*

The judgment then being set aside the indictment’ re-
mained, and the recognizance of the prisoner and his sure-
ties to appear and answer to it was valid.

JUDGMENT AFFIRMED.

U~iTED STATES v. DEWITT.

L. The 29th section of the Internal Revenue Act of March 2d, 1867 (14 Stat.
ot Large, 484), which makes it a misdemeanor, punishable by fine and
imprisonment, to mix for sale naphtha and illuminating oils, or to sell
or offer such mixture for sale, or to sell or offer for sale oil made of
petroleum for illuminating purposes, inflammable at less temperature or
fire-test than 110 degrees Fahrenheit, is in fact a police regulation,
relating exclusively to the internal trade of the States.

2. Accordingly, it can only have effect where the legislative authority of
Congress excludes, territorially, all State legislation, as for example, in

the District of Columbia. Within State limits, it can have no consti-
tutional operation. :

Ox certificate of division in opinion between the judgeé

of the Circuit Court for the Bastern District of Michigan;
the case being this :

* King v. Price, 6 East, 328 ; Cheang-kee v. United States, 3 Wallace, 320.
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Section 29 of the act of March 2d, 1867,* declares,

“That no person shall mix for sale naphtha and illuminating
oils, or shall knowingly sell or keep for sale, or offer for sale such
mixture, or shall sell or offer for sale oil made from petroleum
for illuminating purposes, inflammable at less temperature or
fire-test than 110 degrees Fahrenheit; and any person so doing,
shall be held to be guilty of a misdemeanor, and on conviction
thereof by indictment or presentment in any court of the United
States having competent jurisdiction, shall be punished by fine,
&ec., and imprisonment,” &e.

Under this section one Dewitt was indicted, the offence
charged being the offering for sale, at Detroit, in Michigan,
oil made of petroleum of the description specified. There
was no allegation that the sale was in violation or evasion
of any tax imposed on the property sold. It was alleged
only that the sale was made contrary to law.

To this indictment there was a demurrer; and thereupon
arose two questions, on which the judges were opposed in
opinion.

(1.) Whether the facts charged in the indictment con-
stituted any offence under any valid and constitutional law
of the United States?

(2.) Whether the aforesaid section 29 of the act of March
2d, 1867, was a valid and constitutional law of the United
States ?

Myr. Field, Assistant Atlorney-General, for the Uniled States.

Instances of the exercise of police power over certain -
struments or agencies of commerce, for the protection of life
and property, are found in various acts of Congress.t

In the License Tax Cases,} it is held that the provisions of
the internal revenue laws requiring the payment of a license
tax, and prohibiting under penalties the exercise of certain
kinds of business within a State without such tax having

* 14 Stat. at Large, 484.

+ Acts of Murch 38, 1843, 5 Stat. at Large, 626; August 30, 1852, 10 Id.
61; May 5, 1864, 13 Id. 63; July 25, 1866, 14 Id. 228.

1 5 Wallace, 462,
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been 'paid, are only modes of enforcing the payment of
excise taxes; that the payment of such special tax or license
tax conveys to the licensee no authority to carry on the busi-
ness licensed within a State which prohibits its being carried
on; but that such provisions of law as incidental to the tax-
ing power are not unconstitutional,

So far as appears, there was no law of the State of Michi-
gan regulating the sale of oil made from petroleum at the
time when the alleged offence was committed. There is no
decision of this court that Congress canuot enact a law regu-
lating trade in a State, in the absence of any regulation by
the State, when the articles of the trade thus regulated may
enter into commerce with other States or with foreign coun-
tries. It has been decided by this court that Congress may
prohibit the exercise of a trade within a State under a pen-
alty, in aid of, or for the purpose of collecting excise taxes
levied upon the exercise of such trade.

One reason for the enactment may have been the protec-
tion of transportation companies between the States and be-
tween the United States and foreign countries from danger
to property and life in transporting oil, mixed or sold in vio-
lation of this statute; and the protection of revenue officers
in the examination, gauging, marking, and storing of such
oil, and the proper distinction between and classification of
different kinds of mineral oils made necessary for the con-
venient assessment and collection of excise taxes. If this
was the reason, then the regulations are fairly incidental to
the exercise of the power to regulate commerce or of the
taxing power, and, as such, constitutional.

Mr. Wills, contra.

The CHIEF JUSTICE delivered the opinion of the court.

The questions certified resolve themselves into this: Has
Congress power, under the Constitation, to prohibit trade
within the limits of a State?

That Congress has power to regulate commerce with
foreign nations and among the several States, and with the
Indian tribes, the Constitution expressly declares. But this

;
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express grant of power to regulate commerce among the
States has always been understood as limited by its terms;
and as a virtual denial of any power to interfere with the
iuternal trade and business of the separate States; except,
indeed, as a necessary and proper means for carrying into
execution some other power expressly granted or vested.

It has been urged in argument that the provision under
which this indietment was framed is within this exception;
that the prohibition of the sale of the illuminating oil de-
scribed in the indictment was in aid and support of the in-
ternal revenue tax imposed on other illuminating oils. And
we have been referred to provisions, supposed to be analo-
gous, regulating the business of distilling liquors, and the
mode of packing various manufactured articles; but the
analogy appears to fail at the essential point, for the regu-
lations referred to are restricted to the very articles which
are the subject of taxation, and are plainly adapted to secure
the collection of the tax imposed ; while, in the case before
us, no tax is imposed on the oils the sale of which is pro-
hibited. If the prohibition, therefore, has any relation to
taxation at all, it is merely that of increasing the production
and sale of other oils, and, consequently, the revenue derived
from them, by excluding from the market the particular kind
described.

This consequence is too remote and too uncertain to war-
rant us in saying that the prohibition is an appropriate and
plainly adapted means for carrying into execution the power
of laying and collecting taxes.

There is, indeed, no reason for saymg that it was regarded
by Congress as such a means, except that it is found in an
act imposing internal duties. Standing by itself, it is plainly
a regulation of police; and that it was so considered, if 10t
by the Congress which enacted it, certainly by the succeed '
ing Congress, may be inferred from the circumstance, that
Whlle all special taxes on illuminating oils were repealed by
the act of July 20th, 1868, which Slejected distillers and re-
finers to the tax on sales as manufacturers, this prohibition
was left unrepealed.
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As a police regulation, relating exclusively to the internal
trade of the States, it can only have effect where the legis-
lative authority of Congress excludes, territorially, all State
legislation, as for example, in the District of Columbia.
Within State limits, it can have no constitutional operation.
This has been so frequently declared by this court, results
80 obviously from the terms of the Constitution, and has
been so fully explained and supported on former occasions,*

that we think it unnecessary to enter again upon the dis-
cussion.

The first question certified must, therefore, be answered
in the negative.

The second question must also be answered in the nega-
tive, except so far as the section named operates within the
United States, but ‘without the limits of any State.

Frror v, UNITED STATES.

L. The act of Congress of July 4th, 1864 (13 Stat. at Large, 381), declares “ that
the jurisdiction of the Court of Claims shall not extend to, or include,
any claim against the United States, growing out of the destruction or
appropriation of, or damage to, property by the army or navy, or any
part of the army or navy engaged in the suppression of the rebellion,
from the commencement to the close thereof.” Under this act held,
that the term ‘“appropriation ’’ includes all taking and use of property
by the army or navy, in the course of the war, not authorized by con-
tract with the government.

2. No lease of premises at Key West for the use of the quartermaster’s de-
partment, or any branch of it, in 1862, made by the acting assistant
quartermaster at that place, was binding upon the government until ap-
proved by the quartermaster-general, though the action of the subordi-
nate officer in making such lease was taken by direction of the military
commander at that station., Until such approval the action of the offi-
cers at Key West was ineffectual to fix any liability upon the govern-
ment. The obligation of the government for the use of the property

is.what it would have been if the possession had been taken and held
without the existence of the lease.

5 * License Cases, 5 Howard, 504 ; Passenger Cases, 7 Id. 283 ; Licensc Tax
ases, 5 Wallace, 470; and the cases cited.
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3. The unauthorized acts of the officers at Key West cannot estop the gov-
ernment from insisting upon their invalidity, however beneficial they
may have proved to the United States.

ArpreaL from the Court of Claims. The material facts of
this case, as found by the court, were thus:

In 1861 one Asa F. Tift, a citizen of Florida, was the
owner in fee of certain real property, situated in Key West,
in that State, known as Tift’s wharf. In January of that
year he was a member of the convention which passed the
ordinance of secession, purporting to dissolve the connection
of the State with the National Union, and signed the ordi-
nance. In May following, with the intention of joining the
Confederates against the United States, he left Key West
and removed to the State of Georgia, where he resided dur-
ing the continuance of the rebellion. Before leaving Key
West he executed a power of attorney to one Charles Tift,
authorizing him to sell and convey all his property, or any
part of it, situated on that island. In December, 1861,
through his attorney, he sold and conveyed the premises
to the petitioners, as tenants in common, for the consid-
eration of eighteen thousand dollars, for which sum they
gave their several promissory notes, according to their re-
spective proportions, of which three, each for one thousand
dollars, were payable on demand, and the residue were pay-
able from one to five years, with annual interest at six per
cent. These notes were retained by the attorney under
an agreement between him and the makers until after Asa
8. Tift had received from the President a full pardon for
offences committed by participation in the rebellion, which
was granted in July, 1865. They were then delivered to
him.

After the purchase made by the petitioners the officers of
the quatrtermaster’s department at Key West desired posses:
sion of the wharf, and its appurtenances, for the use of the
United States, but the petitioners refused to lease the prop-
erty. Thereupon the commanding officer at Key West, ¢ for
the purpose of effecting a lease of it”” (such is the languag®
of the finding), issued an order for its seizure *for the use of
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the quartermaster’s department of the United States army.”
Uunder the pressure of this order an agreement was concluded
between Filor, one of the petitioners, acting for all of them,
and Lieutenant Gibbs, of the United States army, at the time
assistant quartermaster, who assumed to act on behalf of the
United States, which agreement purported to lease the prop-
erty, and various pieces of machinery, and other articles
connected with it, to the United States for one year from
January 1st, 1862, and as much longer as might be required
by the quartermaster’s department, at an annual rent of six
thousand dollars, payable quarterly. This agreement was
approved by the commanding officer at Key West, but was
not approved by the guartermaster-general, nor was it disap-
proved by him until February 8th, 1866. Under the agree-
ment the officers of the quartermaster’s department at Key
West entered upon and took possession of the premises, and
used them in the service of the United States until the 1st
of January, 1867.

No rent was ever paid to the petitioners under the agree-
ment, or for the use and occupation of the premises, and to
recover the full amount stipulated for the five years, the
present suit was brought.

When the agreement was made, and possession was taken
of the premises, the officers of the quartermaster’s depart-
ment at Key West had full knowledge of the fact that Asa
F. Tift had adhered to Florida in her attempted secession
from the Union, and had joined the Confederates in Georgia,
and was, with them, in open war against the United States at
the time the deed was executed to the petitioners,

The Court of Claims held that the deed was void, as a
contract between enemies, and that the officers of the quar-
termaster’s department at Key West were not authorized to
hire for the United States the premuises, the title to which was

mvalid, from the circumstances stated, which were known to
them at the time.

M?: .leomas Wilson, for the appellant. Mr. Talbot, contra, for
the United States, was stopped by the court.
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Mr. Justice FIELD, after stating the facts of the case, de-
livered the opinion of the court, as follows:

The determination of this case does not depend upon the
validity or invalidity of the title of the petitioners to the
property in question. The difficulty with their claim does
not arise, as the court below appears to have considered, solely
from the supposed invalidity of their title. There is a diffi-
culty from another quarter. We do not find, in any regu-
lation of the army, or in any act of Congress, that the acting
assistant quartermaster at Key West was invested with power
to bind the United States to the agreement or lease produced,
even though his action was taken by direction of the military
commander at that station, and the instrument was approved
by him. No lease of premises for the use of the quarter-
master’s department, or any branch of it, could be binding
upon the government until approved by the quartermaster-
general. Until such approval the action of the officers at
Key West was as ineffectual to fix any liability upon the
government as if they had been entirely disconnected from
the public service. The agreement or lease was, so far as
the government is concerned, the work of strangers, The
obligation of the government for the use of the property is
exactly what it would have been if the possession had been
taken and held without the existence of the agreement.
Any obligation of that character cannot be considered by
the Court of Claims. The jurisdiction of that court, says
the act of Congress of July 4th, 1864, “shall not extend to,
or include, any claim against the United States, growing out
of the destruction or appropriation of, or damage to, property
by the army or navy, or any part of the army or navy engaged
in the suppression of the rebellion, from the commencement
to the close thereof.”* The premises of the petitioners were
thus appropriated by a portion of the army. It matters not
that the petitioners, supposing that the officers at Key West
could bind the government to pay a stipulated rent for the
premises, consented to such appropriation. The manner of

* 18 Stat. at Large, 381.
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the appropriation, whether made by force or upon the con-
sent of the owner, does not affect the question of jurisdiction.
The consideration of any claim, whatever its charaeter, grow-
ing out of such appropriation, is excluded. The term appro-
priation is of the broadest import: it includes all taking and
use of property by the army or navy, in the course of the
war, not authorized by contract with the government. The
use may be permanent or temporary, and it may result in
the destrnction of or mere injury to the property. If the
right to the property, or to its use, is not obtained by valid
contract with the government, the taking or use of it is an
appropriation within the meaning of the act of Congress,

The learned counsel of the petitioners is eorrect in stating
that leasing and appropriation are different acts, but he errs
when he assumes that the instrument in this case has any
greater validity as the act of the government than if it had
been signed by himself,

The doctrine of estoppel, which the counsel invokes, has
no application. There is no place where the doctrine can
come in. The officers at Key West did not represent the
United States, except in their military capacity, though as-
suming to do so. In signing the agreement, and in taking
possession of the premises claimed by the petitioners, they
acted on their own responsibility. Their unauthorized acts
cannot estop the government trom insisting upon their in-
validity, however beneficial they may have proved to the
United States. If the petitioners are entitled to compensa-
tion for the use of the property they must seelk it from Con-
gress. The Court of Claims can award them none.

JUDGMENT AFFIRMED.
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CHIcAGO v. SHELDON.

1. The clause in the ordinance of May 23d, 1859, by which the city of Chi-
cago granted to the North Chicago City Railway Company the right to
construct a railway, the company agreeing, that it should—

¢ As respects the grading, paving, macadamizing, filling, or planking of
the streets or parts of the streets, upon which they shall construct their
said railways, or any of them, keep eight feet in width along the line
of said railway on all the streets where one track is constructed, and
sixteen feet in width along the line of said railway where two tracks are
constructed, @ good repair and condition ’'—

does not make the company liable for curbing, grading, and paving.the
streets with an entirely new pavement. The obligation of the company
extended to repairs only.

2. A contract having been entered into between parties, valid at the time,
by the laws of the State, no decision of the courts of the State, subse-
quently made, can impair its obligation.

In error to the Circuit Court for the Northern District of
Illinois; the case being thus:

The constitution of Illinois ordains that taxes shall be
levied so that each person shall pay in proportion to the value
of his property; and that where corporate authorities of
counties, cities, &c., are authorized to levy and collect taxes
for corporate purposes, the taxes shall be uniform in respect
to persons and property. :

With these provisions in force, as fundamental law, the
legislature of the State, in February, 1859, authorized the
North Chicago City Railway Company to construct and op-
erate a single or double track of a horse railway on certain
streets of the city, “in such manner and upon such terms and
conditions, and with such rights and privileges as the said
common couucil may, by contract with said parties, pre:
scribe.”

On the 23d May, of the same year, the common council
passed an ordinance by which they granted to the company
permission to lay, for twenty-five years, a single or double
track of railway on certain streets of the city, upon certail
conditions prescribed; these conditions relating chiefly t
the sort of motive power, the purposes for which the railway
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was to be used, the style and class of car, the sort of track
and degree of its elevation, and the rates of fare. Then
followed a section thus :

“The said company shall, as respects the grading, paving, mac-
adamizing, filling, or planking of the streets, or parts of the streets,
upon which they shall construct their said railways, or any of them,
keep eight feet in width along the line of said railway on all the
streets wherever one track is constructed, and sixteen feet in
width along the line of said railway where two tracks are con-
structed, in good repair and condition during all the time to which
the privileges hereby granted to said company shall extend, in
accordance with whatever order or regulation respecting the
ordinary repairs thereof may be adopted by the common council
of said city.”

After this contract was made, and carried into execution
by the railway company, and up to the year 1866, the com-
mon council passed several ordinances for the improvement
of some of the streets occupied by the company, thereby
providing for curbing them with curbstone, grading and
Paving them with wooden blocks, known as the Nicholson
bavement. Under none of these, however, was the railway
property of the street railway corporation assessed, except
nnder one passed in the year last named. In that year the
proprietors of certain lots fronting on streets where the rail-
Way was laid, refused to pay the assessments made on them,
upon the ground that the railroad property ought to be as-
sesse‘d. The question between these proprietors of lots and
the city was taken to the Supreme Court of the State, in the
case of the City of Chicago v. Baer,* where it was held (the
brevious case of Chicago v. Larned,t being considered as in
Principle asserting that doctrine), that the legislature could
1ot constitutionally grant power to the city to make such a
contrgct as had been here granted to the railway company,
that it was void, and that, as a consequence, the city was
bound to assess the railroad property. A special tax or

* 41 Illinois, 306.

t 84 Id. 265.
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assessment of $28,677 was now accordingly imposed upon the
property of the railway company, and the collection being
threatened, one Sheldon, a large stockholder in the com-
pany—the company itself having declined to act—filed a bill
in the court below to enjoin the collection, and the court en-
joined it accordingly. From that decree the city of Chicago
brought the case here, the main question being whether
under their contract to keep the road for a certain number
of feet “in good condition and repair,” the company could
be made to pay for what was a new curbing, grading, and
paving, altogether, there being also some minor questions as
to the effect of the decisions already mentioned.

To complete the history of the matter in hand, a fact some-
what collateral to it should be mentioned. It isthatin 1864,
under the authority of the charter of the railway company,
the common council entered into another contract with it in
respect to laying tracks in other streets. The grant in this
new case was made, “subject to all the restrictions and con-
ditions, rights and privileges in the previous ordinance of
the 23d of May, 1859, to the same company, except as herein
otherwise provided.” The fifth section provided, as in the
Jirst contract, for keeping the eight and sixteen feet of the
street in good condition and repair, but it provided further,
and in addition, that, when any new improvement, paving, &c.,
should be ordered by the common council in any of the
streets, the railway company should malke the improvement the
width of the eight or sixteen feet, as the case might be.

Mr. Tuley, for the city, argued—

That a party, and especially a monopoly, setting up exemp-
tion from city assessment, should show its privilege under
an express contract; such exemption being against common
rights, and not to be favored; that, plainly, no such exemp-
tion was contracted for here.

That as the Supreme Court of Illinois had jurisdiction of
the parties, and had power to decide the subject-matter in
controversy in the case of Chicago v. Baer, that decision was
final and conclusive; the decision there not coming before
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this court on writ of error, as required by the twenty-fifth
section of the Judiciary Act, if it was to be re-examined;
and it being the established doctrine of this court that it will
adopt and follow the decisions of the State courts in the con-
slruction of their own constitution and statutes, when that con-
struction has been settled by the decisions of its highest
judieial tribunal. '

That if any prior decisions appeared to authorize the legis-
lature to make contracts commuting the right of specific
taxes or assessments, the case just named and that of Chicago
v. Larned, had essentially modified them.

That the legislature could not authorize the city of Chicago,
and did not mean to authorize it, to make a valid contract
by which the railway company would be exempted from the
payment of its portion for street improvements, in propor-
tion to the benefits received; which was what the railway

corporation did, in fact, pretend was done by the contract
set up.

Mr. Justice NELSON delivered the opinion of the court.

It is asserted, on the part of the railway company, that by
the true construction of their contract, they are exempt from
the assessment made upon their property, and the seventh
section of the ordinance of the 23d May, 1859, is referred to
and relied on in support of this construction. That section
preseribes the obligations and duties of the company in re-
spect to the condition and repairs of the streets during the
whole period of the running of the contract, and imposes
certain burdens upon it as to repairs, from which, to their
extent, the city, or adjoining owners of lots, are relieved. It
18 1nsisted that this provision was intended, and so under-
stood by both parties, as regulating the whole subject as it
respects improvements of the streets occupied by the com-
pany, and to fix in the contract the extent of their liability.

The language of it is somewhat peculiar, and it cannot
well be denied but that a fair and reasonable interpretation
favors this view. It is as follows: «The said company shall,
as respects the grading, paving, macadamizing, filling, or plank-
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ing of the streets, or parts of the streets, upon which they shall
construct their said railways, or any of them, keep eight feet
in width along the line of said railway on all the streets where
one track is constructed, and sixteen feet in width along the
line of said railway where two tracks are constructed, in good
repair and condition.” Now, it is quite clear that the above
recitals embrace the whole subject of improvements of the
streets, and that it was present to the minds of the parties
when entering into the stipulation respecting repairs that
followed. And this being so, it is difficult to deny, but that
these stipulations were made as fixing the proportion or share
of these general improvements which should be imposed on
the company, namely, they should keep in good condition
and repair eight or sixteen feet, as they used a single or double
track, along the entire length of the road. They were not to
grade, pave, macadamize, fill, or plank even the above width
or distance, except so far as such work came within the cate-
gory of repairs.

What adds great weight to this view is, it accords with the
practical construction given to the contract by both parties.
It was entered into, as we have seen, on the 23d May, 1859.
Several of these special assessments were authorized subse-
guently by the common council and collected, but no attempt
was made to assess the railroad property of the company.
Nor was any question raised as to its exemption till 1866, and
not then by the city, but by some of the proprietors of lots
fronting on the streets. In cases where the language used
by the parties to the contract is indefinite or ambigunous,
and, hence, of doubtful construction, the practical interpreta-
tion by the parties themselves is entitled to great, if not con-
trolling, influence. The interest of each, generally, leads him
to a construction most favorable to himself, and when the dif-
ference has become serious, and beyond amicable adjustment,
it can be settled only by the arbitrament of the law. But,
in an executory contract, and where its execution necessarily
involves a practical construction, if the minds of both parties
conecur, there can be no great danger in the adoption of it by
the court as the true one.
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There is another consideration in the case entitled to
weight in the interpretation of this contract; and that is the
language of the contract made between the city and the com-
pany in 1864.* This ordinance is @ pari materia with the
one of 1859, and helps to explain any ambiguity in it.

We may add, also, that the learned judge who delivered
the opinion of the court, maintaining the liability of this com-
pany to the payment of the assessment, does not place his
opinion upon the ground that the contract did not exempt
it, but that the legislature were disabled by the constitution
of the State from conferring any such power on the city. The
objection is founded on the clauses of the constitution, which
provide that taxes shall be levied so that each person shall pay
in proportion to the value of his property; and that where
corporate authorities of counties, cities, &ec., are authorized
to levy and collect taxes for corporate purposes, the taxes
shall be uniform in respect to persons and property.

We are not concerned to deal with these provisions, as it
is perfectly settled by the decisions of the Supreme Court of
the State that, according to the true construction of them,
they do not forbid the legislature commuting with individ-
uals or corporate bodies the burdens of general or specific
taxes or assessments, of the character of those in question,
for what they may deem an equivalent. This has been so
frequently decided that we need only refer to the cases.t It
is supposed by the counsel for the city that this doctrine has
been moditied by the recent cases of Chicago v. Larned, de-
f:ided in 1864, and The Same v. Baer,in 1866. DBut, on look-
ing into these cases, we find no references to the cases above
elFed, or to the doctrine they maintain. If it were other-
wise, however, we could not agree that such decisions could
have the effect to invalidate the contract in question. A
contract having been entered into between the parties, valid
at the time, by the laws of the State, it is not competent

* See it, supra, p. 52.
1 Illinois Central Railroad v. County of McLean, 17 Illinois, 291; Hun-

Z’g;er v. Wright, 80 Id. 146; Neustadt v. 1llinois Central Railroad, 81 Id.
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even for its legislature to pass an act impairing its obliga-
tion, much less could any decision of its courts have that
effect.

A point is made, that the legislature have not conferred,
or intended to confer, authority upon the city to make this
contract. We need only say that full power was not only
conferred, but that the contract itself has been since ratified
by this body.

JUDGMENT AFFIRMED.

UNITED STATES v. ANDERSON.

1. Under the act of March 12th, 1863, commonly called the ¢ Abandoned
or Captured Property Act,”’ it is not necessary that a party preferring
his claim in the Court of Claims for the proceeds of property taken and
sold under it, to prove, in addition to his own loyalty, the loyalty of the
persons from whom he bought the property taken and sold ; the property
having been purchased by him in good faith, and without intent to de-
fraud the government or any one else,

2. Notwithstanding the 4th section of the act of June 25th, 1868, the vendors
of the property so taken and sold are competent witnesses, on a claim
preferred by the owners in the Court of Claims, in supporting such
claim, if they themselves never had any title, claim, or right against
the government, and are not interested in the suit.

3. As respects rights intended to be secured by the above-mentioned Aban-
doned or Captured Property Act, ¢ the suppression of the rebellion ”” is to
be regarded as having taken place on the 20th of August, 1866, on which
day the President by proclamation declared it suppressed in Texas * and
throughout the whole of the United States of America,”’ that same date
being apparently adopted by Congress in a statute continuing a certain
rate of pay to soldiers in the army ¢ for three years after the close of
the rebellion, as announced by the President of the United States, by

proclamation bearing date August 20th, 1866.”

4. Under the Captured or Abandoned Property Act, the Court of Claims
may render judgment not only generally for the claimant, but for a
specific sum as due to him.

AppEAL from the Court of Claims; the case being this:

Congress, by act of July 18th, 1861,* passed soon after
the outbreak of the late rebellion, enacted that it might be

* 12 Stat. at Large, 257.
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lawful for the President, by proclamation, to declare that
the inhabitants of any State or part of a State where such
insurrection was existing were in a state of such insurrection,
and that thereupon (with a proviso that the President might,
to a limited extent and under regulations to be prescribed
by the Secretary of the Treasury, license it) all ¢ commercial
intercourse by and between the same and citizens thereof,
and citizens of the rest of the United States, should cease,
and be unlawful so long as such condition of hostility should
continue.” By a subsequent act of July, 17th, 1862,* it was
enacted—

“That to insure the speedy termination of the present rebel-
lion, it shall be the duty of the President of the United States
to cause the seizure of all the estate and property, money, stocks,
credits, and effects of the persons hereinafter named in this sec-
tion, and to apply and use the same and the proceeds thereof
for the support of the army of the United States.”

The enumeration of persons includes several classes of
persons; and the section concludes by declaring that

‘“ All sales, transfers, or conveyances of any such property
shall be null and void.”

Another section goes on to say:

“And if any person within any State or Territory of the
United States, other than those named as aforesaid, after the
Passage of this act, being engaged in armed rebellion against
the government of the United States, or aiding or abetting
such rebellion, shall not within sixty days after public warning
and proclamation duly given and made by the President of the
United States, cease to aid, countenance, and abet such rebellion,
and return to his allegiance to the United States, all the estate
and property, money, stocks, and credits of such persons shall
be liable to seizure as aforesaid, and it shall be the duty of the
President to seize and use them as aforesaid, or the proceeds
thereof. And all sales, transfers, or conveyances of any such prop-

* 12 Stat. at Large, 590.
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erty, after the expiration of the said sixty days from the date of such
warning and proclamation, shall be null and void.”

By a still later act, one passed when thé armies of the
United States were beginning to march into the rebellious
regions—the act, namely, of March 12th, 1863*—entitled
¢ An act to provide for the collection of abandoned property,
&c., in insurrectionary districts within the United States,” it
was provided as follows:

“Any person claiming to have been the owner of any such
abandoned or captured property may, at any time within two years
after the suppression of the rebellion, prefer his claim to the pro-
ceeds thereof in the Court of Claims; and on proof to the satis-
faction of said court (1) of his ownership of said property, (2) of
his right to the proceeds thereof, and (3) that he has never given
any aid or comfort to the present rebellion, receive the residue
of such proceeds, after the deduction of any purchase-money
which may have been paid, together with the expense of trans-
portation and sale of said property, and any other lawful ex-
penses attending the disposition thereof.”*

The time mentioned in this act as that within which a
party might prefer his claim, “any time,” to wit, ¢ within
two years after the suppression of the rebellion,” was one
which, as events in the conclusion of the rebellion subse-
quently proved, was not, to common apprehension, entirely
definite. As matter of fact, rebellious districts were brought
under the control of the government in different parts of the
South at different times, and in April, 1865, the armies of
the rebel generals Lee and Johnston surrendered; their
surrender being followed by that of Taylor’s army, on the
4th of May, and by that of Kirby Smith’s, on the 26th of the
same month. With this last-named surrender, all armed re-
sistance, in the least formidable, to the authority of the gov-
ernment ceased, and, as matler of fact, the rebellion was pros-
trate, though rebel cruisers continued their depredations on
our commerce, and though there were, in Texas and else-

A e o o TR

* 12 Stat. at Large, 820,
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where, some wandering bands of robbers. Still, after Kirby
Smith’s surrender, May 26th, 1865, intercourse, commercial
and other, between the inhabitants of the different sections,
began to resume itself; trade opened, more or less, on its
ancient basis, remittances were made, debts were paid or
compromised, and bills of exchange were drawn between the
inhabitants of the two sections.

The courts, which, in each section, had been closed to the
inhabitants of the other, were soon opened, in form at least.
The Court of Claims assumed jurisdiction of cases under the
Abandoned Property Act, and between the termination of
actual hostilities and the date fixed by the court below as
the legal suppression of the rebellion (20th August, 1866),
thirty causes were commenced in that court under the act,
and jurisdiction of them entertained.

In this court, the causes pending at the beginning of the
war to which inhabitants of the States in rebellion were par-
ties, and which had been suspended and postpoued from
term to term during the continuance of the war, were, at the
December Term, 1865, by the order of the court, called and
heard in their order on the calendar, or on special days to
which they were assigned.

Post-offices were reopened;* the letting of contracts for
mail service throughout the rebellious States resumed ;. and
the revenune system extended throughout the same States.}

The Federal courts, too, were reopened in the insurrection-
ary distriets. -

But notwithstanding all this, the late rebellious States
were not politically restored to the Union, nor were many of
them so restored till long afterwards. On the contrary, many
of them were kept under military government, in virtue of
statutes of the United States known as the reconstruction
acts.  And the complete status ante bellum was not yet visible.

So far as executive recoguitions of the date when the re-
bellion was to be assumed to have been suppressed >’ were

* Postmaster-General’s Report, 1868, p. 263. + Ib. 1865, pp. 9, 10.
1 Report of the Secretary of the Treasury, 1865, pp. 29, 80.
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concerned, the government issued three proclamations, one
dated June 13th, 1865,* in relation to the suppression of the
rebellion in Tennessee; another, dated April 2d, 1866,1 in
regard to the suppression of the rebellion in the States of
Georgia, South Carolina, Virginia, Tennessee, Alabama, Lou-
isiana, Arkansas, Mississippi, and Florida ; and the third, dated
August 20th, 1866,1 declaring the rebellion suppressed in Texas,
“and throughout the whole of the United States of America.”

And an act of Congress, passed March 2d, 1867,§ declared
that a previous act of Congress, passed June 20th, 1864,
to increase the pay of soldiers in the army, should be “con-
tinued in full force and effect for three years after the close
of the rebellion, as announced by the President of the United Slates,
by proclamation bearing date August 20th, 1866.”

In this state of enactments, proclamation, and fact, one
Anderson, a free man of color, possessed of real and personal
property, by occupation a drayman and cotton sampler, and
a resident of Charleston, South Carolina, preferred, on the
5th of June, 1868, to the Court of Claims, under the provisions
of the already-mentioned ¢ Abandoned Property Act” of
1863, as it was familiarly styled, a claim for the residue of the
procceds of some cotton.

Twenty days after Anderson preferred his claim to the
Court of Claims—that is to say, on the 25th June, 1868—
Congress passed a law,q

“That no plaintiff, or claimant, or any person, from or through
whom any'such plaintiff or claimant derives his alleged title,
claim or right against the United States, or any person inter-
ested in any such title, claim, or right, shall be a competent wit-
ness in the Court of Claims in supporting any such title, claim,
or right.”

When the matter came on afterwards to be heard, Ander-
son proved this case (proving it, in part, by two persons,
the one named Fleming, and the other Doucen, who resided
within the insurrectionary district, and from whom he had

* 13 Stat. at Large, 763 + 14 Td. 811. 1 Ib. 814,
3 Ib. 422, 3 2. | 18 1d. 144 §151d. 74
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bought the cotton), the case, to wit, that he had bought part
of the cotton in the early part of the war, and the rest in the
autumn of 1864, before the evacuation of Charleston by the
rebels; that on the 5th March, 1865, the military authorities
of the United States being now in possession of Charleston,
he reported it to them, and that on the 5th of April follow-
ing, it was removed, under their direction, from its place of
deposit to the Charleston custom-house, whence it was shipped
to New York, and there sold for the United States, and the
gross proceeds paid into the treasury; the net proceeds
amounting to $6723. The loyalty of Fleming and Doucen,
from whom the cotton was purchased, was not proven, but
that of Anderson was, and that he had never given any
aid or comfort to the rebellion, or to the persons who were
engaged in it. ;

In the Court of Claims, the counsel for the government
urged four principal grounds of objection to the allowance
of the claim,

Ist. That the action was barred by the limitation in the
statute of March 12th, 1863.

2d. That if in this they were mistaken, still that the suit
must fail, because the persons who sold the property to An-
derson, being residents of an insurrectionary district, were
unable, under the state of the law on this subject, to convey
title to him.

3d. That the vendors of the cotton in question were incom-
petent witnesses, by reason of the act of 25th - June, 1865, and
that their testimony should have been excluded.

4th. That the court had no authority to render judgment
for.a specific sum, its power being limited to the point of
deciding whether the claimant was entitled to recover at all,
leaving the amount to be determined by computation by the
Proper officers of the Treasury Department.

But the Court of Claims held :

_Ist. That the claim was not barred by the limitation men-

tioned.

2d. That the cotton had not been ipso facto forfeited be-
cause it had belonged to persons resident in the iusurrec-
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tionary district, no proceedings having been instituted to
confiscate the same as the property of such persons.

3d. That the vendors of the property were not incompe-
tent witnesses.

4th. That upon the whole case the claimant was entitled
to judgment for the net proceeds as proved.

The correctness of these several rulings was the matter
now here for review.

Mr. Hoar, Attorney-General,and Mr. R. S. Hale, special coun-
sel, for the United States :

1. Was Anderson’s claim, which was preferred on the 5th
of June, 1868, preferred at any time within two years after
the suppression of the rebellion ?

The question when a suppression of the rebellion was
made is a question of the actual termination of the war, and
one distinet from the political question of the continuance
of the rights of war, after the termination in fact of hostili-
ties. The true test of the existence of civil war was tersely
stated by Grier, J., speaking for the court in the Prize Cases.*
“When the regular course of justice is interrupted by re-
volt, rebellion, or insurrection, so that the courts of justice
cannot be kept open, civil war exists,” &e.  The test of its ter-
mination is logically the same. When the armed organiza-
tion against the government has ceased to exist, when the
courts of justice are no longer prevented by violence, there
is no longer civil war, and the rebellion is suppressed. Now,
after the surrender of Kirby Smith, armed resistance to the
authority of the United States ceased, the civil war was
ended, and the rebellion suppressed, as matler of fuct. In
the universal speech of the people, “the war was over.”
This is an historical fact, of which this court will take judicial
cognizauce. Their own proceedings and the call of their
docket show it. But the fact is part of public history, and
universally known. From that date, all claimants were en-
titled to sue in the Court of Claims, under the act of 12th

* 2 Black, 667.
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March, 1868, and at the expiration of two years from that
date (26th May, 1867), their right to sue terminated. The
claim was therefore too late.

The various proclamations of the President did not create
the condition of peace, but were executive recognitions of
the fact that peace was restored, just as the actions of the
courts were judicial recognitions of the same fact.

But if executive action is requisite to establish the fact of
the suppression of the rebellion, then the proclamation of
April 2d, 1866, does it as respects South Carolina; and the
cause of action having arisen in that State the statute began
to run whenever the rebellion was suppressed there. If this
is 80, the claim is still too late.

As to the act of Congress of March 2d, 1867, its object
was not to determine the end of the rebellion, either for ju-
dicial or legislative purposes, but to fix a definite time when
the additional pay given to soldiers by the act of 20th June,
1864, should terminate. And it does not, in terms, fix the
end of the rebellion; but fixes the desired day by recital
from “the close of the rebellion, as announced by the Presi-
dent,” &e.  To give to it the effect of fixing the close of the
rebellion for the purposes of the Abandoned and Captured
Property Act, or for any other judicial or legislative purpose,
would be to give it an effect not contemplated by Congress.

2. The loyalty of Fleming and Doucen, who sold the cot-
ton to Aunderson, is not proven. They resided in South
Cfxroli11a, and such residence fixes on them, in the absence
of proof of loyalty, rebel character. Sales by them, under
the act of July 17th, 1862, are “ null and void.” Nor is the
act of 1862 repealed by the Abandoned and Captured Prop-
erty Act. These acts are to a limited extent in pari materia,
and are so far to be construed by the aid of each other. But
D their principal scope they relate to different subjects, pro-
Vl'de for different ends, and contain no provisions inconsistent
with each other, so that both cannot stand. The proof’ of
ownership required under the latter act is of necessity lawful

ownership, as well under the act of 1862 as under all other
subsisting laws,
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But this is no longer an open question in this court since
the case of McKee v. United States.* The language of the
court is:

“This statute prohibited a person occupying the position
A. W. McKee did from selling his property; and it follows, as

he had no capacity to dispose of it, that the claimant could
acquire no title to it.”

[The remaining two points taken below, though still in-
sisted on, were less pressed by the learned counsel here.]

Messrs. J. A. Wills, G. Taylor, T. J. D. Fuller, A. G. Riddle,
and W. P. Clarke, contra, for the claimant in this case, or for
claimants in other cases involving the same general ques-

tions, and argued with this one and disposed of by the
opinion in it.

Mr. Justice DAVIS delivered the opinion of the court.

‘Whether the positions taken by the learned counsel of the
United States in the court below, and maintained in this
court also, are well taken or not depends on the construc-
tion to be given the act concerning abandoned and captured
property, and the 4th section of the act of June 25th, 1868.

The act of March 12th, 1863, in oue particular, inaugu-
rated a policy different from that which induced the passage
of other measures rendered necessary by the obstinacy and
magnitude of the resistance to the supremacy of the National
authority. To overcome this resistance, and to carry on ‘.che
war successfully, the eutire people of the States in l'eb_elhon
were considered as public enemies; but it is familiar hlsFol”y
that there were many persons whom necessity required
should be treated as enemies who were friends, and adhered
with fidelity to the National cause. This class of people,
compelled to live among those who were combined to over-
throw the Federal authority, and liable at all times to be
stripped of their property by the usurped government, were

* 8 Wallace, 163.
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objects of sympathy to the loyal peo‘ple of this country, and
their unfortunate condition was appreciated by Congress.

During the progress of the war it was expected that our
forces in the field would capture property, and, as the enemy
retreated, that property would remain in the country without
apparent ownership, which should be collected and disposed
of. In this condition of things Congress acted. While pro-
viding for the disposition of this captured and abandoned
property, Congress recognized the status of the loyal South-
ern people, and distinguished between property owned by
them, and the property of the disloyal. It was not required
to do this, for all the property obtained in this manner could,
by proper proceedings, have been appropriated to'the neces-
sities of the war. But Congress did not think proper to do
this. In a spirit of liberality it constituted the government
a trustee for so much of this property as belonged to the
faithful Southern people, and while directing that all of it
should be sold and its proceeds paid into the treasury, gave
to this class of persons an opportunity, at any time within
two years after the suppression of the rebellion, to bring
their suit in the Court of Claims, and establish their right
to the proceeds of that portion of it which they owned, re-
quiring from them nothing but proof of loyalty and owner-
ship.

It is true the liberality of Congress in this regard was not
confined to Southern owners, for the law is general in its
terms, and protects all loyal owners; but the number of
Northern citizens who could, in any state of ;the case, be
[7‘077.@ Jide owners of this kind of property was necessarily
1‘9:w, and their condition, although recognized in the law,
did not induce Congress to incorporate in it the provision
we are considering,

Thg measure, in itself of great beneficence, was praeti-
cally important only in its a'pplication to the loyal Southern
People, and sympathy for their situation doubtless prompted
.CO.ngress to pass it. It is in view of this state of things, as
1t 18 the duty of a court in construing a law to eonsider the

eir A : ok .
feumstances under which it was passed and the object to
VOL. 1x, 5
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be accomplished by it, that we are called upon to apply this
particular provision to the facts of this case. The loyalty
of the claimant is not questioned, but his ownership, in the
sense of the law, of the property in dispute is denied.

It is not denied that he purchased the property in good
faith for value, and with no purpose to defraud the govern-
ment or any one else; but it is said the persons from whom
he bought resided in South Carolina, were presumed to be
rebels, and were, therefore, prohibited from selling.

This is an attempt to import from the confiscation Jaw of
July 17th, 1862, into this law, a disability which it does not
contain. If this could be done, but very little benefit would
accrue to the loyal people of the South from the privilege
conferred on them by the law in questicn. It is well known
that nearly all the Southern people were engaged in the re-
bellion, and that those who were not thus employed fur-
nished the exception rather than the rule. Few as they
were, the necessities of life required that they should buy
and sell, and, equally so, that their trading should be free
and unrestricted. A

This condition of things Congress was aware of, and if it
had been its purpose to limit the privilege in controversy to
the loyal citizen, who happened to acquire his property fron
another person equally loyal, they would have said so. But
Congress had no such narrow policy in view. Its policy in
the matter was broad and comprehensive, and embraced
within its range all persons who had adhered to the Union.
It treated all alike, and did not discriminate in favor of the
person who could trace his title through a loyal source, and
against him who was not so fortunate. It did not consider
the loyal planter, who raised his own cotton and 1'ic<‘?,.as
entitled to any more protection than the dweller in the cities
and towns who lived by traffic, and bought where he could
buy the cheapest. ]

The confiscation law, however, was not intended to apply
to a person occupying the status of this claimant. The pur-
pose which Congress had in view in passing that law was
very different from that which induced it, in the Captured
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and Abandoned Property Act, to extend a privilege to the
loyal owner. The confiscation law concerns rebels and their
property; was intended as a measure to cripple their re-
sources; and, in so far as it claims the right to seize and
condemn their property, as a punishment for their crimes,
recognizes that certain legal proceedings are necessary to do
so. But by the act in question the government yielded its
right to seize and condemn the property which it took in
the enemy’s country if it belonged to a faithful citizen, and
substantially said to him, «“ We are obliged to take the prop-
erty of friend and foe alike, which we will sell and deposit
the proceeds of in the treasury; and if, at any time within
two years after the suppression of the rebellion, you prove
satisfactorily that of the property thus taken you owned a
part, we will pay you the net amount received from its sale.”

The two acts cannot be construed in pari materid. The one

1s penal, the other remedial; the one claims a right, the other
concedes a privilege.

It is said the vendors of the cotton were incompetent wit-
nesses by reason of the 4th section of the act of June 25th,
1868, which declares that no plaintiff or claimant, or any
person from or through whom any such plaintiff or claimant
derives his alleged title, claim, or right against the United
States, or any person interested in any such title, claim, or
right, shall be a competent witness in the Court of Claims in
supporting any such title, claim, or right.

There are three classes of persons who are, by this section,
prohibited from testifying. The claimant cannot testify,
nor can the person who, after a claim has accrued to him
agz}mst the United States, has sold or transferred it to the
claimant, nor can any one who is interested in the event of
the suit. Doucen and Fleming, the immediate vendors of
.Anderson, are not excluded by this rule. They were not
1r3teres‘.ced in the suit, and in no sense did Anderson derive
his claim against the United States throngh them. They
never had any claim against the United States, becanse when
the property was taken it belonged to Anderson, and it is
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only after the property was sold that Anderson’s claim even
to the proceeds attached. If the property in transitu from
Charleston to New York had been lost, no claim could arise
under the law in favor of Anderson against the United States,
his claim being contingent upon the proceeds of the property
finally reaching the treasury.

But the point most pressed in the argument against the
right to recover in this case relates to the limitation in the
law. 1t is contended that the claim was barred by this limi-
tation, as it was not preferred until the 5th of June, 1868.
It is, therefore, necessary to determine when the time for
preferring claims commenced, and when it ended. The
words of the statute on this subject are, that any person
claiming to be the owner of abandoned or captured property
may, at any time within two years after the suppression of
the rebellion, prefer his claim to the proceeds thereof in the
Court of Claims. There is certainly nothing in the words
of this provision which disables a person from preferring his
claim immediately after the proceeds of his property have
reached the treasury, and there is no good reason why a dif-
ferent interpretation should be given them. On the contrary,
there is sufficient reason in the nature of the legislation on
this subject, apart from the letter of the law, to bring the
mind to the conclusion that Congress intended to give the
claimant an immediate right of action. The same motive
that prompted Congress to grant the privilege to prefer a
claim at all, operated to allow it to be done so soon as the
property had been converted into money. If in the condi-
tion of the country, it was known that the Union men of the
South, as a general thing, would be unable to prosecute
their claims while the war lasted, still it was recoguized that
some persons might be fortunate enough to do so, and to
meet the requirements of their cases the right to sue at once
was conferred. In the progress of the war, as our armies
advanced and were able to afford protection to the Union
people, it was expected that many of them, availing them-
selves of the opportunity, would escape into the National
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lines, and be thus in a condition to secure the rights conceded
to them by this statute ; and the history of the times informs
us that this expectation was realized. Toimpute to Congress
a design to compel these people, impoverished as they were
known to be, to wait until the war was over before they
could institute proceedings in the Court of Claims, would
be inconsistent with the general spirit of the statute, and
caunot be entertained. If, then, the right to prefer a claim
attached as soon as the money reached the treasury, when
did it expire? The law says two years after the rebellion
was suppressed ; but the question recurs, when is the re-
bellion to be considered suppressed, as regards the rights
intended to be secured by this statute ? It is very clear that
the limitation applied to the entire suppression of the rebel-
lion, and that no one was intended to be affected by its sup-
pression in any particular loeality. It might be suppressed
in one State and not in another, but the citizen of the State
that had ceased hostilities was in no better or worse position
in this regard than the citizen of the State where hostilities
were active. The limitation was not partial in its character,
but operated on all persons alike who are affected by it; was
dependent on the solution of a great problem, and an inter-
pretation of it which would prescribe one rule for the people
of one State, and a different rule for those living in another
State, cannot be allowed to prevail.

The point, therefore, for determination is, when, in the
sense of this law, was the rebellion entirely suppressed. And
n this connection it is proper to say, that the purposes of
this suit do not require us to discuss the question—which
may have an important bearing on other cases—whether
the rebellion can be considered as suppressed for one pur-
Pose and not for another, nor any of the kindred questions
arising out of it, and we therefore express no opinion on the
subject.

Th.e inquiry with which we have to deal concerns its sup-
bression only in its relation to those persons who are within
Fhe p‘rotection of this law. Tt is argued, as the rebellion was
1n pomnt of fact suppressed when the last Confederate general
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surrendered to the National authority, that the limitation
began to run from that date. If this were so, there is an
end to the controversy; but did Congress mean, when it
passed the statute in question, that the Union men of the
South, whose interests are especially cared for by it, should,
without any action by Congress or the Executive on the sub-
ject, take notice of the day that armed hostilities ceased be-
tween the contending parties, and if they did not present
their claims within two years of that time, be forever barred
of their recovery? The inherent difficulty of determining
such a matter, renders it certain that Congress did not in-
tend to impose on this class of persons the necessity of de-
ciding it for themselves. In a foreign war, a treaty of peace
would be the evidence of the time when it closed, but in a
domestic war, like the late one, some public proclamation
or legislation would seem to be required to inform those
whose private rights were affected by it, of the time when it
terminated, and we are of the opinion that Congress did not
intend that the limitation in this act should begin to run
until this was done. There are various acts of Congress
and proclamations of the President bearing on the subject,
but in the view we take of this case, it is ouly necessary to
notice the proclamation of the President, of August 20th,
1866, and the act of Congress of the 2d of March, 1867.

On the 20th day of August, 1866, the President of the
United States, after reciting certain proclamations and acts
of Congress concerning the rebellion, and his proclamation
of 2d of April, 1866, that armed resistance had ceased every-
where except in the State of Texas, did proclaim that it had
ceased there also, and that the whole insurrection was at an
end, and that peace, order, and tranquillity existed through-
out the whole of the United States of America. This is the
first official declaration that we have, on the part of the Ex-
ecutive, that the rebellion was wholly suppressed, and. we
have shown, in a previous part of this opinion, that the limi-
tation, in its effects on the persons whose rights we are con-
sidering, did not begin to run until the rebellion was sup-
pressed throughout the whole country. But we are not
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without the action of the legislative department of the gov-
ernment on this subject. On the 20th day of June, 1864,
Congress fixed the pay of non-commissioned officers and
privates, and declared that it should continue during the
rebellion; and on the 2d day of March 1867, it continued
this act in force for three years from and after the close of
the rebellion, as announced by the proclamation of the Presi-
dent.

Congress, then, having adopted the 20th day of August,
1866, in conformity with the announcement of the President,
as the day the rebellion closed, for the purpose of regulating
the pay of non-commissioned officers and privates, can it be
supposed that it intended to lay down a harsher rule for the
guidance of the claimants under the Captured and Abandoned
Property Act, than it thought proper to apply to another class
of persons whose interests it equally desired to protect. In
order to reach this conclusion, it is necessary to ascribe to
Congress a policy regarding the statute under which this
claim is preferred foreign to the views we have expressed
concerning it. Besides, it would require us to construe two
acts differently, although relating to the same general subject,
in the absence of any evidence that such was the intention of
the legislature. If we are right as to the motive which
prompted Congress to pass the law in question, and the ob-
Ject to be accomplished by it, it is clear the point of time
should be construed most favorably to the person who ad-
hered to the National Union, and who has proved the gov-
erument took his property, and has the money arising from
1t8 sale in the treasury.

_AS Congress, in its legislation for the army, has deter-
mined that the rebellion closed on the 20th day of August,
1866, there is no reason why its declaration on this subject
Shf)uld not be received as settling the question wherever
Private rights are affected by it. That day will, therefore,
be accepted as the day when the rebellion was suppressed,
as respects the rights intended to be secured by the Captured
and Abandoned Property Act.

The point taken that the court below was not authorized
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to render judgment for a specific sum, but only to determine
whether the claimant was entitled to receive the proceeds
of his property, leaving it for an officer of the treasury to fix
the amount, cannot be sustained. To sustain this position,
would require us to hold that for this class of cases Congress
intended to constitute the Court of Claims a mere commis-
gion. This court will not attribute to Congress a purpose
that would lead to such a result, in the absence of an express
declaration to that effect.

It is proper to say, in conclusion, that the case of McKee
v. Uniled States,* cited as an authority against the claimant’s
right to recover, has no application whatever to this case.

JUDGMENT AFFIRMED.

NortkE.

Soon after judgment was rendered in the case which pre-
cedes, was decided also another case under the same acts of
Congress, but presenting a state of facts distinguishing it
from that case. It was the case of

Unitep STATES v. GROSSMAYER.

1. Intercourse during war with an enemy is unlawful to parties standing in
the relation of debtor and creditor as much as to those who do not.

2. Conceding that a creditor may have an agent in an enemy’s country to
whom his debtor there may pay a debt contracted before the war, yet
the agent must be one who was appointed before the war. He cannot
be one appointed during it. ;

3. A transaction originally unlawful—such as a person’s unlawful trading
in behalf of another with an enemy—cannot be made lawful by any
ratification.

Tris case, like the one immediately preceding, was an appeal
from the Court of Claims, and was thus:

Tlias Einstein, a resident of Macon, Georgia, was indebted,
when the late rebellion broke out, to Grossmayer, & resident of

* 8 Wallace, 163.
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New York, for goods sold and money lent, and while the war
was in progress a correspondence on the subject was maintained
through the medium of a third person, who passed back and
forth several times between Macon and New York. The com-
munication between the parties resulted in Grossmayer request-
ing Einstein to remit the amount due him in money or sterling
exchange, or, if that were not possible, to invest the sum in
cotton and hold it for him until the close of the war,

In pursnance of this direction—and, as it is supposed, because
money or sterling exchange could not be transmitted—Einstein
purchased cotton for Grossmayer, and informed him of it; Gross-
mayer expressing Limself satisfied with the arrangement. The cot-
ton was afterwards shipped as Grossmayer’s to one Abraham
Einstein, at Savannah, who stored it there in his own name, in
order to prevent its seizure by the rebel authorities. It re-
mained in Store in this manner until the capture of Savannah,
in December, 1864, by the armies of the United States, when it
was reported to our military forces as Grossmayer’s cotton, and
taken by them and sent to New York and sold.

Grossmayer now preferred a claim in the Court of Claims for
the residue of the proceeds, asserting that he was within the
protection of the Captured and Abandoned Property Act.

That court considering that the purchase by Elias Einstein
for Grossmayer was not a violation of the war intercourse, acts
set forth in the preceding case, decided that he was so, and
gave judgment in his favor. The United States appealed.

Mr. George Taylor, for Grossmayer, and in support of the judg-
ment below :

The cotton, the proceeds of which are in question, was pur-
Ch‘a&led during the rebellion, by an agent of the claimants, residing
Wlthl-n the Confederacy, and therefore was not a violation of the
NOn-mt.ereourse Act; it being a settled principle of public law
that a.mtizen of a country at war with another may have an
agent in the enemy’s country, and may enforce the contracts or
accept the beneficial acts of his agent after peace; and, in this
respect, he may do by an agent what he could not do himself:*

* Potts . Bell, 8 Ter
Court, 396; Paul o, Chr
19 Johnson, 137;

m, 548; Denniston v. Imbrie, 3 Washington Circuit
istie, 4 Harris & McHenry, 161; Buchanan v. Curry,
Ward v. 8mith, 7 Wallace, 452.
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Even if the messages from Grossmayer to his agent were ille-
gal, and no authority were given to the agent, yet the agent
had a right, voluntarily on his own motion, to purchase and ap-
propriate this property to his creditor, and by the appropriation
of it, and the shipment of it to Savannah for storage for him,
the title passed, subject only to the ratification of Grossmayer.*

The case shows that the purchase was ratified by Grossmayer.
Claiming the cotton, and instituting suit for it, is itself a ratifi-
cation. This ratification reverts back, and is equivalent to a
previous permission or command.

Mr. Hoar, Attorney-General, and Mr. R. S. Hale, special counsel
for the United States, contra.

Mr. Justice DAVIS delivered the opinion of the court.

Grossmayer insists that he is within the protection of the Cap-
tured and Abandoned Property Act, but it is hard to see on what
ground he can base this claim for protection. It was natural
that Grossmayer should desire to be paid, and creditable to Ein-
stein to wish to discharge his obligation to him, but the same
thing can be said of very many persons who were similarly
situated during the war, and if all persons in this condition had
been allowed to do what was done in this case, it is easy to seé
that it would have produced great embarrassment and ob-
structed very materially the operations of the army. It has
been found necessary, as soon as war is commenced, that busi-
ness intercourse should cease between the citizens of the re-
spective parties engaged in it, and this necessity is so great that
all writers on public law agree that it is unlawful, without any
express declaration of the sovereign on the subject.

But Congress did not wish to leave any one in ignorance of
the effect of war in this regard, for as early as the 13th of June,
1861, it passed a Non-intercourse Act, which prohibited all com-
mercial intercourse between the States in insurrection and the
rest of the United States. It is true the President could alloyv
a restricted trade, if he thought proper; but in so far as he did

* QOgle v. Atkinson, 5 Taunton, 759 ; Mitchel v. Ede, 11 Adolphus & Ellis,
888 ; Fowler v. Down, 1 Bosanquet & Puller, 47; Wilkes . Ferris, 5 J?hfl-
son, 335; Coit ». Houston, 8 Johnson’s Cases, 243, and remarks upon it in
19 Wendell, 517.
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allow it, it had to be conducted according to regulations pre-
scribed by the Secretary of the Treasury.

There is no pretence, however, that this particular transac-
tion was authorized by any one connected with the Treasury
Department, and it was, therefore, not only inconsistent with
the duties growing out of a state of war, but in open violation
of a statute on the subject. A prohibition of all intercourse with
an enemy during the war affects debtors and creditors on either
side, equally with those who do not bear that relation to each
other. We are not disposed to deny the doctrine that a resi-
dent in the territory of one of the belligerents may have, in time
of war, an agent residing in the territory of the other, to whom
his debtor could pay his debt in money, or deliver to him prop-
erty in discharge of it, but in such a case the agency must have
been created before the war began, for there is no power to ap-
point an agent for any purpose after hostilities have actually
commenced, and to this effect are all the authorities. The rea-
son why this cannot be done is obvious, for while the war lasts
nothing which depends on commereial intercourse is permitted.
In this case, if Einstein is to be considered as the agent of Gross-
mayer to buy the cotton, the act appointing him was illegal,
because it was done by means of a direct communication through
a messenger who was in some manner not stated in the record
able to pass, during the war, between Macon and New York.
It was not necessary to make the act unlawful that Grossmayer
should bave communicated personally with Einstein. The busi-
ness intercourse through a middle man, which resulted in estab-
lishing the agency, is equally within the condemnation of the law.

Besides, if, as is conceded, Grossmayer was prohibited from
t}‘ading directly with the enemy, how can the purchase in ques-
tion be treated as lawful when it was made for him by an agent
appointed after his own disability to deal at all with the insur-
gents was created?

It is argued that the purchase by Einstein was ratified by
Grossmayer, and that being so the case is relieved of difficulty;
but this is a mistaken view of the principle of ratification, for a
transaction originally unlawful cannot be made any better by
being ratified.

Iﬂ. any aspect of this case, whether the relation of debtor and
creditor continued, or was changed to that of principal and
agent, the claimant cannot recover.
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As he was prohibited during the war from having any deal-
ings with Einstein, it follows that nothing which both or either
of them did in this case could have the effect to vest in him the
title to the cotton in question.

Not being the owner of the property he has no claim against
the United States.

The judgment of the Court of Claims is REVERSED, and the
cause is remanded to that court with directions to enter an
order

DisMISSING THE PETITION.

SMiTH v. MORSE.

1. Where the covenant in a submission to arbitration, after referring certain
claims to the decision of arbitrators, and an umpire, if necessary, adds
the words, *‘as provided in articles of submission this day executed,”
and no such articles, in fact, ever had any existence, the declaration in
an action for breach of the covenant need not refer to any such articles.
Proof that no such articles ever had any existence will answer any ob-
jection of a variance between the covenant stated in the declaration and
the covenant contained in the submission. :

2. Where the agreement in a submission to arbitration provides that certain
claims shall ¢ be referred to the final decision and arbitration’’ of par-
ties designated, ¢ and an umpire, if needful,’”” the arbitrators are author-
ized, in case of their disagreement, to appoint an umpire. Tt will be
presumed that the parties intend that the usual mode shall be followed
in the appointment, in the absence of any different designation ; and
the usual mode is by the act of the arbitrators themselves. =

8. An agreement to submit matters to arbitrators, and to an umpire, it
needful, carries with it the further agreement to abide the award which
they may render, or, in case of their disagreement, which he may render.
The law implies an agreement to abide the result of an arbitration from
the fact of submission.

4. Where an agreement providing for the settiement of certain claims, and
the submission of other claims to arbitration is signed by an agent for
his principal in the name of the latter, and the latter accepts the settl_e-
ment and brings an action upon the covenant contained in the submis-
sion, he thereby adopts and ratifies the acts of the agent.

5. Where an instrument, executed by an agent, shows on its face the names
of the contracting parties, the agent may sign his own name first an.d
add to it, “agent for his principal,” or he may sign the name of hlls
principal first, and add, by himself as agent. Either form may be fl';
lowed ; all that is required in such case is that the contract shall purpor
on its face to be the contract of the principal.
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6. Where an instrument provides for the settlement of certain claims be-
tween certain parties, and the submission of other claims between other
parties, the latter parties should only be named in actions upon the
covenant of submission, although the instrument be signed by all the
parties named therein.

Error to the Circuit Court for the Southern District of
New York. The case being this:

Litigation had been subsisting between S. B. F. Morse
and the executors of Alfred Vail, against F. O. L. Smith,
arising out of certain agreements concerning Morse’s tele-
graph; all suits and causes of action, however, between the
parties, and also, all causes of action, of which it was alleged
there were some, between Amos Kendall (who stood in cer-
tain relation to Morse and the executors) and this same F. O.

L Smith, had been amicably adjusted and settled, with two
exceptions :

Ist. A claim for stock and dividends in the Washington
aud‘ New Orleans Telegraph Company, on the part of Smith
agaiust Morse, and the executors of Vail, and also, a like
claim on the part of Morse and executors against Smith.

2d. A claim of Smith against Morse for moneys received

f(zr.the invention of the telegraph from sources out of the
United States,

_T_he former of these, by an instrument under seal, con-
talning covenants of settlement of various disputes, in which
Kendall was personally interested, and reciting that Kendall
was the agent of Morse and of the executors of Vail, and as
Sl_leh agent had made settlement between them of the other
d}SP“teS, 1t was agreed should ¢ be referred to the final de-
¢islon aud arbitration of T. R. Walker and W. H, O. Alden,
22262?: umpire, if needful, as provided. in articles this day ex-
tﬁvee[; - The covenant of submission was exelusive!y be-
i Morse and tbe executors on one side, and Smith on

1e other, the parties to the suit, in which Kendall had no

E‘zz:ogal interest, and concluded thus, it being properly wit-
ed:

144 .
In testimony of all which, said [parties] have hereunto signed
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their names and affixed their respective seals at the city of New
York, on this 8th day of October, A.D. 1859, in duplicate.
“F. O. I. SMITH, [SEAL.]

“ AmMos KENDALL, [SFAL.]
““ For himself, and as agent for S. F. B. Morse,
and the executors of Alfred Vail, decensed.”

On the back of the submission a memorandum was made
about two months after the submission itself, thus:

“We, the within-named parties, hereby agree and bind our-
selves to abide and perform the award of the within-named arbi-
trators, without exception to or appeal from their decision.

«R, O. I. SmitH,

“ Amos KENDALL,

¢ For himself, and as agent for S. F. B. Morse,
and the executors of Alfred Vail.
*“ New York, December 13th, 1859.”’

The case was heard before the arbitrators, who disagl‘eefla
and appointed one Mann as umpire. The case was agall
heard before him, all parties appearing with their proofs—
Kendall appearing throughout, without objection from Smit}_l,
as ageut of Morse and Vail’s executors—and he made his
award in favor of Morse and the executors, of certain amounts,
payable in stock and in money. These Smith refused to pay.
Thereupon Morse and the executors brought suit in the
court below against Smith, for an alleged breach to pgl'fOI‘m
the award. The declaration counted on the submissn'on ?1-
ready set forth, but omitted the words above given in italics
“as provided in articles this day execuled.” And on that sub-
mission being offered in evidence its introduction was ob-
jected to on the ground of variance. The articles were }10t
produced at the trial, nor before the arbitrators or umpire,
and, in truth, had no existence. The facts, as appefill'ed from
the proofs, were, that the parties through their f1~1gnfis ha'd
informally agreed on the terms of the submission which were
incorporated in the formal submission under seal, and ‘h‘a{
the draftsman, who as shown by the way in which he lm:l
drawn his instrument, was not an accomplished clerk, ha
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probably in his mind this informal previous arrangement in
the reference made by him. DBoth parties, at all events, ap-
peared before the arbitrators and umpire, and no notice was
taken of this part of the submission, and no objection made
on account of the non-production of the articles, all parties
assuming that the submission under seal contained the whole
of the terms agreed upon. The court below admitted the
submission in evidence.

Another objection was that there was no authority to ap-
point an umpire. On this point some correspondence be-
tween one Cooper, and Kendall, and Smith, was offered in
evidence, containing a proposition to submit a claim of Smith
to arbitrators, in one letter of which, dated October 5th,
referring to the submission, the words ¢ an umpire to be
appointed if they do not agree,” did not appear; and also
the memorandum of December 13th, 1859, indorsed on the
policy. The court received the evidence under objection.

Another objection was that the submission was signed by
Kendall individually, and that he was not made a party to
the suit.

_And a final one, that Kendall, who executed the submis-

Slon as agent for Morse and the executors of Vail, had no
power or authority as agent, nor was any shown, to do the
act; and that the manner in which his authority, if he had
any, was exercised, was defective in this, that he did not
sign the name of his principal and then add by himself as
agent,

The court overruled all the objections, and verdict and

Judgment having been given for the plaintiffs, Smith- now
brought the case here.

My. R H, Huniley, for the plaintiff in error:

L. Greenleaf, in his work on Evidence,* says:

113 .
" If a qualified covenant be set out in the declaration as a
%e:eral covenant, omitting the exception or limitation, the variance
Ween the allegation and the deed will be fatal.”

* ¢ 69,
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That the covenant in the submission did not contain the
final agreement of the parties as to arbitration, and was not
intended to contain such final agreement, is clear from the
fact that the parties deemed a further agreement necessary,
and intended at once and on the same day to “provide”
and ““ execute” ““articles of submission.”” But this was not
done. The parol proof received was a dangerous and im-
proper sort of testimony.

2. The appointment of an umpire was unauthorized.

The Cooper letter of October 5th shows this. And on the
18th of December an indorsement is made on the submis-
sion, by which the parties agree to abide the award of the
within-named arbitrators, the idea of an umpire being pal-
pably excluded.

8. The submission was not signed by any authorized agent
of the plaintiffs. There is no proof that Kendall was their
agent, or that they authorized him to sign for them, or to
affix their seal to this instrument.

The mode of signing here also claims attention. Kendall
first binds himself; but, as he is not a party to the suit, that is
immaterial at present; and then he adds, ¢ and as agent for
S. F. B. Morse and the executors of Alfred Vail, deceased.”
This does not bind Morse, even, much less ¢ the executors
of Alfred Vail, deceased,” who are not even named.®

4. Kendall should have been made a party to this action.
This rule is as old as the time of Yelverton. In a case from
that authoritative reportert we find the law thus laid down:

«In an action between A. and B. of one part,and C. of the other
part, among other covenants there is one thus, viz.: It is agreed
between the parties that C. shall enter into a bond to B., to pay
him £100 at a day; in an action for nonperformance A. and B.
must join.”

Mr. C. Tracey, contra.

g L=t S

% Bacon’s Abridgment, Tit. Leases, I, 10; Clarke ». Courtney, b Peters,
819-350; Stackpole v. Arnold, 11 Mass. 27.
+ Page 177,
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Mr. Justice FIELD delivered the opinion of the court.

Several objections were taken, in the court below, to a
recovery by the plaintiffs, the principal of which, and the
only objections requiring notice, were substantially these:
that there is a variance between the covenant to submit,
stated in the declaration, and the covenant in the submission
produced; that the submission contains no authority to the
arbitrators to appoint an umpire, and no agreement to abide
any award rendered by him; that Kendall was not authorized
to sign the submission for the plaintiffs, and, if authorized, the
manner in which his authority was exercised was defective;
and that there is a defect of parties plaintiffs, Kendall having
signed the submission and not having joined in the action.

1st. The supposed variance between the covenant stated
in the declaration and the covenant contained in the sub-
mission, arises from the fact that the submission, after refer-
ring the claims mentioned to the decision of the arbitrators,
fxnd an umpire, if necessary, adds the words, “as provided
In articles of submission this day executed,” and the decla-
ration makes no mention of any such articles. In truth, no
such articles ever had any existence, and the insertion of the
words relating to such supposed articles probably arose from
the carelessness or unskilfulness of the draftsman who pre-
pared the formal submission. Previous to its preparation,
the parties had informally agreed upon the terms of the
submission, which were incorporated into the instrument
sigued, and the draftsman no doubt had this informal ar-
rangement in his mind in the reference made. Be this as
1t may, the articles named having no existence—and this
fact was established by the proofs in the case—formed no
part of the contract of submission, and ought not, therefore,
to have been stated in the pleadings.

Qu the hearing before the arbitrators, and subsequently
before the umpire, no allusion was made to any such articles,
nor was any objection taken on account of their absence.
The parties treated the instrument under which the submis-

sion wi i ( i ‘ .
: ‘“ as made, as embracing the whole of the terms stipu-
lated between them.

VOL. IX,
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2d. The agreement in the submission that the claims desig-
nated should “be referred to the final decision and arbitra-
tion” of parties designated, “and an umpire, if needful,”
authorized the arbitrators, in case of their disagreement, to
appoint an umpire. It will be presumed that the parties
intended that the usual mode should be followed in the ap-
pointment, in the absence of any different designation; and
the usual mode is by the act of the arbitrators themselves.
So the agreement to submit the matter to arbitrators, and
to an umpire, if needful, carried with it the further agree-
ment to abide the award which they might render, or, in
case of their disagreement, which he might render. The
law implies an agreement to abide the result of an arbitra-
tion from the fact of submission.

8d. The objection from Smith that Kendall was not author-
ized to sign the submission for the plaintiffs comes too late.
That instrument recites that Kendall was the agent of Morse
and the executors of Vail, and as such agent he makes the
settlement mentioned therein between them and Smith, and
agrees to submit the disputed claims between them to arbi-
tration. That instrument Smith signs, and thus becomes a
party to the settlement and submission, and must have been
satisfied of the sufficiency of the authority upon which Ken-
dall acted. And this is not all: throughout all the proeeed-
ings before the arbitrators and the umpire, Kendall repre-
sented the plaintiffs, and Smith, who appeared in person on
the other side, took no exception to his authority. But if
the authority had been originally insufficient, the plaintiffs
have adopted and ratified his acts by accepting the settle-
ment made by him on their behalf, and by bringing tbe
present action upon the covenant contained in the submis-
sion. P

The manner in which Kendall executed his authority 1s
not open to the criticism of counsel. Where an instrument
shows on its face the names of the contracting partie'S, the
agent may sign his own name first, and add to it, as in the
present case, agent for his principal, or he may sign the pigre
of his principal first, and add, by himself as agent. Rither
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form may be followed; all that is required in such case is
that the contract shall purport on its face to be the contract
of the principal.*

4th. There is no defect of parties plaintiffs. Kendall had
no cause of action against Smith, or against any other party
to the submission. He signed that instrumeut only for the
purpose of settling various causes of action in which he was
personally interested. The agreement of submission was
exclusively between the parties to the present action. The
award followed the submission, and neither adjudged any-
thing to Kendall or against him.

In coming to the conclusion we have upon the objections
of the defendants, we have not regarded the memorandum
between the parties, made on the 18th of December, 1859,
or the previous correspondence with Cooper, as affecting in
any respect the terms or character of the submission. Those
documents were admissible to show that no articles of sub-
mission were ever executed, as mentioned in the sealed in-
strament, that the defendant recognized the authority of
Kendall,and that both Smith and Kendall treated the sealed
instrument as containing the whole of the stipulations be-
tween the parties, and went to the hearing before the arbi-
trators and umpire with that understanding.

JUDGMENT AFFIRMED.

U~itep Stares v. KEEHLER.

1. The voluntary payment by an officer of the Federal government, of
money held by him for the government, to a creditor of the United
States, cannot be set up by him or his sureties as a defence in a suit on
his official bond.

2. Th.e whole Confederate power must be regarded by this court as a usurpa-
tlon. of unlawful authority, and its Congress as incapable of passing any
val'xd laws; whatever weight may be given under some circumstances
to its acts of force, on the ground of irresistible power, or to the legisla-

tion f)f the States in domestic matters; as to which the court decides
nothing now.

eI g L DR TR LR

* 1st American Leading Cases, 605; notes to Elwell v Shaw.
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3. A depositary of the money of the United States or a public debtor, can-
not defend against a suit on his official bond by proving that he paid the
money due the United States to one of its creditors, under an order of
the Confederate authorities, where he shows no force or physical coercion
which compelled obedience to such order.

4. In a suit on an official bond the obligation is not that of a mere depositary,
but of a person who has made a contract, which he must at his own peril
perform.

6. The acts of Congress of April 29th, 1864, and March 8d, 1865, furnish
the only exceptions to this rule which this court can act upon.

ON certificate of division of opinion between the judges
of the Circuit Court of North Carolina; whence the matter
came in the form of a case agreed on and stated.

The case was this: Keehler, the defendant, had been ap-
pointed postmaster at Salem, in the State just named, some
years before the rebellion broke out. Iis official bond, with
sureties, was in the ordinary form, and was conditioned well
and truly to execute the office of postmaster, and among
other things, to render accounts once in three months, and
to pay all balances, and to keep safely, without lending,
using, depositing in banks, or exchanging for other funds,
than as allowed by law, all the public money at any time in
his custody, till the same was ordered by the Postmaster-
General to be transferred or paid out; and that when such
orders for transfer or payment were received, that he should
faithfully and promptly make the transfer or payment as
directed.

Keehler was still postmaster when the rebellion broke out
in the spring of 1861, and had in his hands $330 of post-office
money belonging to the United States. On the other han(},
the United States were indebted to one Clemmens, a mail
contractor in that region, for postal service inl a sum exc?ed—
ing $300; and the sum due to Clemmens by the United
States had never been paid.

In August, 1861, the Congress of the so-called Cor{fedel'ate
States passed an act appropriating the balances which were
at the date of the breaking out of the rebellion in the hfimdff
of the several postmasters of the United States, who resided
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within the limits of the States then in rebellion, to the pro
rafa payment of claims against the United States for postal
service; and in pursuance of the said act, and in obedience to
a regular official order from the Post-Office Department of
the so-called Confederate States, directing him to pay to
Clemmens the whole sum of money in his, the said Keeh-
ler’s, hands, received for the United States previous to the
1st of June, 1861, the said Keehler, on the 10th of April,
1862, paid to Clemmens the $330, and Clemmens gave him
a receipt for it in form.

It was an admitted part of the case that the post-office at
Salem was, in 1861, a collection office, and that Clemmens
was the mail contractor, named in his special instructions, to
whor the postmaster at Salem was required to pay over the
net proceeds of his office quarterly, upon the production, by
Clemmens, from time to time, of the proper orders and receipts
Jrom the Post-Office Department of the Uniled Stales; and an
admitted fact, moreover, that throughout the year 1862, the
so-called Confederate government had force sufficient at its
command to enforce its orders, and did enforce the orders
of said government, in that part of North Carolina in which
Salem is situated, and that no protection was atforded to the
citizens of that part of the State by the government of the
United States during that term.

tl‘he rebellion being suppressed the United States brought
suit against Keehler and his sureties, on their official bond,
already mentioned. The pleas were conditions performed,,
conditions not broken, and especially that the balance claimed
by jche United States, to wit, the $330, had been paid over and
delivered by Keehler to the said Clemmens, on the 10th day
of April, 1862, under the circumstances above stated. Upon
this case, so agreed on, the judges of the Circuit Court were

divided. in opinion on the question, whether the law was for
the plaintiff or for the defendant.

Mr. Hoar, Attorney-General, and Mr. Field, Assistant Atlor-

ey -’General, Jor the United States, submitted the case. No op-
posing counsel,
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Mr. Justice MILLER delivered the opinion of the court.

The defence, which the facts of the statement seek to set
up to this action, will be noticed under three heads.

1. He paid the amount to one Clemmens, who was a mail
carrier on the route which embraced the post-office of Keehler,
and to whom Keehler had been directed to pay the money
he might have as postmaster upon the production by said
Clemmens of proper orders from the Post-Office Department.
It was admitted that the government, at the commencement
of the rebellion, owed Clemmens more than this sum, but it
is not claimed that he had any orders for the money from
the Post-Office Department of the United States.

Can this voluntary payment to a creditor of the United
States be pleaded to a suit on the bond ?

It is hardly necessary to say that such a payment is no
compliance with the condition of the bond. It is, therefore,
not good under a plea of covenants or conditions performed.
Nor can it be used as an equitable set-off, because it would
produce endless confusion in the accounts of the department,
and lead to double payments and serious embarrassments in
its business, if every postmaster who had government money
could select a creditor of the United States and pay what he
might suppose the government owed him.

2. It is stated that the Confederate Congress passed an act
appropriating balances of this kind to the payment of claimns
against the United States for postal service, where the par-

_ties resided within the limits of the States in rebellion, and
that under this act an order was drawn by the post-of-ﬁce
department of the Confederate States on Keehler, directing
him to pay this money to Clemmens, and that on this order
it was paid.

Tt certainly cannot be admitted for a moment that a statute
of the Confederate States, or the order of its postmaster-
general, could have any legal effect in making the payment
to Clemmens valid. The whole Confederate power must be
regarded by us as a usurpation of unlawful authority, 1nca-
pable of passing any valid laws, and certainly incapable of
divesting, by an act of its Congress or an order of one of
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its departments, any right or property of the United States.
Whatever weight may be given under some circumstances
to its acts of force, on the ground of irresistible power, or
whatever effect may be allowed in proper cases to the legis-
lation of the States while in insurrection—gquestions which
we propose to decide only when they arise—the acts of the
Confederate Congress can have no force, as law, in divesting
or transferring rights, or as authority for any act opposed to
the just authority of the Federal government. This statute
of the Confederate Congress and this draft of its post-office
department are not, therefore, a sufficient authority for the
payment to Clemmens.

8. But it is further stated (this payment being made on
the 10th April, 1862), that throughout the year 1862 the so-
called Confederate government had force sufficient to enforce
its orders, and did enforce them in that part of North Caro-
lina where defendant resided, and that no protection was
afforded to the citizens of that part of the State by the United
States government during that period.

It will be observed that this statement falls far short of
showing the application of any physical force to compel the
defendant to pay the money to Clemmens. Nor is it in the
l(?ast inconsistent with the fact that he might have been de-
sirous and willing to make the payment. It shows no effort
or endeavor to secure the funds in his hands to the govern-
Ieent, to which he owed both the money and his allegiance.
Nor does it prove that he would have suffered any incon-
veuience, or been punished by the Confederate authorities,
if he had refused to pay the draft of the insurrectionary post-
office department on him. We cannot see that it makes out
any such loss of the money, by inevitable overpowering force,
as 'cou]d even on the mere principle of bailment discharge a
bailee, We cannot concede that a man, who, as a citizen,
owes allegiance to the United States, and as an ofticer of the
government holds its money or property, is at liberty to
turn over the latter to an insurrectionary government, which
only demands it by ordinances and drafts drawn on the
bailee, but which exercises no force or threat of personal
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violence to himself or property in the enforcement of its
illegal orders.

But this court has decided more than once that in an ac-
tion on the official bonds of such officers the right of the
government does not rest on the implied contract of bail-
ment, but on the express contract found in the bond, to pay
over the funds. And on this principle it was held, in Uniled
States v. Prescott,* that a plea which averred positively that
the money was stolen from the officer, without any fault or
negligence on his part, was no defence. It would be difficult
to find a stronger case for relief from a contract to keep
safely and pay over the public money than this. But the
court held that the contract was one which the defendant
had voluntarily undertaken, and which he must at his own
peril perform. This ruling was repeated in United States v.
Dashiel,} also in United States v. Morgan.f Such was the law
as declared by this court long before the rebellion broke out,
and however hard it may be in some of its aspects, the court
has no option but to act on it.

But Congress seems not to have been inattentive to the
injustice which the rule might work in some cases, and
has, by the act of April 29th, 1864,§ provided for the relief
of postmasters situated like defendant, who have manfully
done their duty. That act provides that in all cases where
loyal postmasters have been robbed by Confederate forces
or rebel guerillas, without fault or neglect of such post-
master, the Postmaster-General may credit them in settle-
ment with the amount lost by the robbery, and if the officer
had settled and paid the amount before the law was passed,
it should be paid back to him. And by the act of March
8d, 1865, the relief is extended to losses by any armed force
whatever, either by robbery or burning. These statutes
recognize the rule laid down by this court, and provide for
such exceptions as can be brought within their terms. For
other cases, which present peculiar claims for relief, as this
may do if it shall be shown that the claim of Clemmens

* 8 Howard, 578. + 4 Wallace, 185.
1 11 Howard, 162. . 2 13 Stat. at Large, 62.
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would be a just subsisting demand against the government
but for this payment, the parties must resort to Congress.
The court is not authorized to make other exceptions than
those made by the statutes.

Our answer to the question certified to us by the Circuit
Court is, that on the facts stated the

UNITED STATES IS ENTITLED TO A JUDGMENT.

RarLroap CompaNy v. FreEmoxT CoOUNTY.

The proviso in the act of May 15th, 1856, to the State of Towa, for aid in the
construction of railroads, which excludes from the grant ‘“all lands here-
tofore reserved by any act of Congress, or in any manner by competent
authority, for the purpose of aiding in any object of internal improve-
ment, or for any purpose whatever,”” excludes the lands granted to that

State, among others, by the act of September 28th, 1850, known as < the
swamp-land grant.”’

]
Iy error to the Supreme Court of Iowa.

Fremont County, Towa, filed a bill in one of the State
cou.rts of Iowa against the Burlington and Missouri River
Railroad Company, to quiet the title to twelve thousand
seven hundred and fifty-four acres of land, or thereabouts,
mtuate'in the said county, which the company claimed as
b-elongmg to it. Both parties set up title under grants by
icts of Congress: Fremont County, under what is known as
Othe swamp-land grant” to the State of Iowa, September
‘:81:11,_18'50 ;* the railroad company, under a grant to the State
fOI: aid in the construction of railroads, Mgy 15th, 1856.1
i V£l}‘sh.e title of Fremont County, the complainant, was as fol-
5 {ﬁj(; t‘?fhlst section of the act of September, 1850, it is pro-
s ; at to enable thef State of Arkansas to construct the

cessary levees and drains to reclaim the swamp and over-

flow .
Ms therein, the whole of those swamp and over-

* 9 Stat. at Large, 519, TR ol i,
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flowed lands made unfit thereby for cultivation, which shall
remain unsold at the passage of this act, shall be, and the
same are hereby granted to said State.”

Section 2d provides ¢ that it shall be the duty of the Sec-
retary of the Interior, as soon as may be practicable after the
passage of this act, to make out an accurate list and plats of
the lands described as aforesaid, and transmit the same to
the governor of the State; and, at the request of said gov-
ernor, cause a patent to be issued to the State therefor; and
on that patent the fee simple to said land shall vest in the
said State, subject to the disposal of the legislature thereof:
provided, however, that the proceeds of said lands, whether
from sale or by direct appropriation in kind, shall be applied
exclusively, as far as necessary, to the purpose of reclaiming
said lands by means of the levees and drains aforesaid.

“Section 8d. That in making out a list and plats of the
land aforesaid all legal subdivisions, the greater part of whic:h
is ¢wet and unfit for cultivation,’ shall be included in Sal.d
list and plats; but when the greater part of a subdivision 13
not of that character the whole of it shall be excluded there-
from.

“Section 4th. That the provisions of this act be extended
to, and their benefits be conferred upon, each of the other
States of the Union in which such swamp and overﬂowec}
lands, known and designated as aforesaid, may be Sitﬂat_ed-’

Under this last section the State of Towa became entitled
to the benefit of this act. After its passage the only impor-
tant steps to be taken to perfect the title in the State were the
ascertainment and designation of the several subdivisions

“ which fell within the description of swamp lands as de-

fined in the thirdesection. This duty was cast upon the Sec-
retary of the Interior as the head of the land department.
On the 21st November, after the passage of the act, the
commissioner of the land office issued instructions to the
surveyor-general of the State to make a selection of these

e K g d
subdivisions, and report the same to the department; sl
iy A

) d
* See also letters December 21st, 18568 ; January 22d, 1859, Lester’s Lan
Laws, pp. 548, 551, 559.
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also to transmit copies to the local land offices. This duty
was performed in accordance with the instructions. The
first list was returned and filed in the general land office Sep-
tember 20th, 1854, and in the local office October 23d, 1854.
The second and remaining list was returned and filed in the
general land office January 21st, 1857, and in the local office
January 23d, 1857. These two lists contain the whole of the
lands in controversy. On the filing of the lists in the local
office the register was directed to make a note of the subdi-
visions in his tract-book, and to withdraw them from the
market, which was done accordingly.

In this connection it may be proper to refer to the act of
March 2d, 1855,* which is ¢ An act for the relief of purchasers
and locators of swamp and overflowed lands.” It provides,
Il substance, that patents shall be issued to purchasers or
locators who had made entries of the public lands claimed as
swamp lands prior to the issue of patents to the States under
tl}e' second section of the swamp-land grant of 1850, and pro-
viding for an indemnity to the States. Conflicts had arisen
between these purchasers and locators, on the one side, and
the States claiming the land under the swamp-land grants.
A.‘s these lands were not withdrawn from sale till the filing
of the lists in the local land office, they were supposed to be
Open to entry or location, and a portion of them had been
thus appropriated. On the other hand, the States claimed
‘Fhat the grant to them by the act of Congress was a grant
" presenti and vested the title immediately. Such had been
Fhe opinion expressed by the land commissioner, and also
by the Attorney-General.

Of'fi?iz (Zglbtal'ras?ments of the land department growing out
A YI]) f‘O;’?l 8y between the S'tates and the settle@ were
i 1) this act of 1855, which confirmed the title of

@ settlers, and compensated the States for the land of
Wl:‘?h they were deprived.
shfsz iecond section of the act provided that compensation

¢ allowed to the States only in respect to subdivisions

P o T

* 10 Stat. at Large, 634.
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taken up by the settlers, which were swamp lands within the
true intent and meaning of the act of 1850; that is, where
the greater part were “ wet and unfit for cultivation.” And
the land department, therefore, allowed parties to contest the
claim of the States, and to give evidence before the proper
officers that the subdivision was not of the character contem-
plated by the law. As a consequence, under this construe-
tion of the act, controversies increased between the settlers
and the States, and, as stated by one of the commissioners
of the land office, the contesting applications pending before
the department involved, by estimate, three millions of
acres, and, on investigations being ordered, papers came
into the office by bushels. Pending these proceedings Con-
gress intervened and passed the act of March 8d,1857.% This
act is entitled “An act to confirm to the several States the
swamp and overflowed lands selected under the act of Sep-
tember 28th, 1850, and the act of March 2d, 1849.”

The act contains but one section, and it provides ¢ that
the selection of swamp and overflowed lands granted to the
several States by the act of Congress, approved.September
28th, 1850, and the act of 2d March, 1849, hevetofore made
and reported to the commissioner of the general land office,
o far as the same shall remain vacant and unappropriated, and not
interfered with by an actual settlement under any existing laws of
the United States, be, and the same are hereby confirmed, and
shall be approved and patented to the several States, in con-
formity with the provisions of the act aforesaid, as soon a3
may be practicable,” with a proviso saving the act of March
2d, 1855, which is continued in force and extended to all
entries and loecations, claimed as swamp lands, made since
its passage. As we have already stated, the selection of the
swamp and overflowed lands by the State of Iowa, U“df”
instructions from the land department, involved in this suit,
was made, and lists returned and filed in the department SEP’
tember 20th, 1854, and January 21st, 1857, which was b.efO"e
the passage of this act. And these are the selections referred

* 11 Stat. at Large, 251.




Dec. 1869.] Rarrroap Company v. FrEMont Counry. 93

Statement of the case.

to, confirmed, and approved, and for which patents were di-
rected to be issued as soon as practicable, if the same were
vacant and unappropriated, or not occupied by an actual
settler under some law of Congress.

So far as respects the title of the complainant, Fremont
County.

The title of the railroad company, which, as already stated,
was under the act of May 15th, 1856, was thus. That act pro-
vides “that there be and is hereby granted to the State of
Towa, for the purpose of aiding in the construction of rail-
roads from Burlington, on the Mississippi River, to a point
on the Missouri River near the mouth of the Platte River”
(naming also several other lines of railroads), ¢ every alter-
nate section of land designated by odd numbers for six sec-
tions in width on each side of each of said roads,” and then
provides that when the lines of the roads shall be “definitely
iixed,” if it shall appear that any of the lands within these
six sections shall have been ¢ sold or otherwise appropriated,”
ailternate sections may be selected of equal quantity within
ifteen miles of the road.

To this grant is the following proviso :

“ That any and all lands heretofore reserved to the United
States by any act of Congress, or in any manner by compelent
authority for the purpose of aiding in any object of internal im-
provement, or for any other purpose whatsoever, be and the same
are hereby reserved to the United States from the operation |
of this act, except so far as it may be found necessary to locate
the. routes of said railroads through such reserved lands, in
Wwhich case the right of way only shall be granted, subject to
the approval of the President of the United States.”

The location of the railroad was not made on the ground |
an:ﬁl‘ adop'ted by the company until March 24th, 1857.
ané };ili)ltitl‘li)ct'()ourt rendered a decree d.eclzn'ing the.right

¢ in the county, and the claim of the railroad
ionlpany tobe void. The railroad company appealed to the }
S Goun o b St sl s g aned |
Broushtan rict Court. : The 1‘&111‘o?d company now
€ Into this court for re-examination.
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The case was submilled on the record, with briefs of Messrs.
Rohrer and Strong for the plaintiff in error, and of Mr. Harvey,
contra,

Mr. Justice NELSON, having stated the case in the way
already given, delivered the opinion of the court.

It will be seen from an examination of the grant made to
the railroad company by the act of May 15th, 1856, that the
reservations annexed to it are very full and explicit. They
are first found in the enacting clause itself, where provision
is made for the selection of lands beyond the lines of the six
sections on each side of the road, in case any of the sections
have been previously *“sold or otherwise disposed of ;”” and then
again in the general proviso to the grant. These reserva-
tions clearly embrace the previous grant of the swamp and
overflowed lauds for the purpose of enabling the States to
redeem them and fit them for cultivation by levees and
drains. At the time of the passage of this act (May 15th,
1856), a moiety of the lands in controversy had been selected
and reported to the land department; and the authorities of
the State, under instructions from that department, were en-
gaged in the selection of the remainder. The lands already
selected and returned had been withdrawn from sale, and
were not in the market at the time of the passage of the act;
and as soon as the remaining lists were returned, which was
January 21st, 1857, they were also withdrawn from th§
market. In the language of the railroad act, the whole of
the lands in controversy were ¢ otherwise appropriated,” al}d
were “reserved” for the purpose of aiding the States 10
their objects of internal improvements.

But there is still, if possible, a more decisive answer 'tO
the title set up by the defendants. Until the line of the rail-
road was definitely fixed upon the ground, there could bf ge
certainty as to the particular sections of lands falling fwthm
the grant; nor could the title to any particular section on
the line of the road vest in the company. The grant wasin
the nature of a float until this line was permanentb‘ fixed.
Now, the proofs show that the location of the road was not
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made on the ground and adopted by the company till the
24th March, 1857, which was after the confirmatory act of
that year.

This, as we have seen, confirmed all the selections made
at the time, and which included all in controversy in this
suit,in the language of the section, *“so far as the same shall
remain vacant, and unappropriated, and not interfered with
by actual settlement.” As the railroad company at this time,
for the reasons above stated, bad not perfected their grant
80 a8 to have become invested with the title to any of the
sections included in the lists or selections of the swamp lands
on file in the land department, they can set up no appro-
priation of any of these lands under their grant, which leaves
them subject to the confirming act of 1857, according to the
very words of it.

DECREE AFFIRMED.

Norte.

: About a fortnight after the above reported case was ad-
Judged, there was adjudged another from a different State,
and which, as respected the position of parties, was a sort of
converse to it; and in its nature somewhat supplementary.
.It 18 accordingly reported in immediate sequence. KFrom
1ts correlative character, as just described, the reader will
readily understand that he must be possessed of the pre-

ceding case in order to understand this one. It was the
case of

RaiLroap CoMpaNY v. SMITH.

1. The act of June 10th, 1852, concerning swamp and overflowed lands,
confirmed a present vested right to such lands, though the subsequent

identification of them was a duty imposed upon the Secretary of the
Interior, =
2. These lands were exce

pted from the subsequent railroad grants to Iowa
and Missouri, i
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3. In a suit to recover lands which the plaintiff claims under one of the rail-
road grants, it is competent to prove by witnesses who know the lands
sued for, that they were swamp and overflowed within the meaning of
the swamp-land grant, and therefore excluded from the railroad grant.

Error to the Supreme Court of the State of Missouri.

The Hannibal and St. Joseph Railroad Company brought
ejectment against Smith, in one of the county courts of Mis-
souri, to recover possession of certain lands.

The title of the railroad company was deduced from an act of
Congress, entitled, “ An act granting the right of way to the
State of Missouri, and a portion of the public lands to aid in
the construction of certain railroads in said State,” approved
June 10th, 1852. This act granted to the State of Missouri, for
the purpose of making the railroad, every alternate section of
land designated by even numbers on each side of the road.

The legislature of Missouri, in September, 1852, accepted the
grant, and by statute vested the land granted in the railroad
company.

Such was the title of the plaintiff. .

That of the defendant, Smith, was deduced from the same
“gwamp-land grant,” the act of Congress, namely, which is set
out in the statement of the last reported case, approved Septery-
ber 28th, 1850, by which Fremont County in that case held is
lands. But in this case the railroad interest was the actor ; 0ot
as in the last one a defending party merely, with a swamp-land
grantee in the position of assailant.

On the trial below of the present cause the defendant intro-
duced evidence against objection tending to prove that the lands
in suit were wet and unfit for cultivation at the date f’f the
swamp-land act of 1850; and this was his title. No ev.ldenc'e
was introduced by him tending to show that the land in suib
was ever certified as swamp land by the Secretary of the Inte-
rior, or that the same was ever patented as such to the State of
Missouri. Nor was this pretended. In fact the correspondence
of the land department of the United States showed that the
secretary had no sufficient evidence to enable him to make such
certificates.

The court in which the suit was brought gave judgment for
Smith, the defendant, and the railroad company ‘&PPeal'ed ot
Supreme Court of Missouri. That court affirmed the judgment




Dec. 1869.] RarLroap CoMPANY v. SMITH. 97

Opinion of the court.

of the court below, and the railroad company now brought the
case here.

Messrs. James Carr and W. P. Hall, for the plaintiff in error;
Mr. Drake, contra.

Mr. Justice MILLER delivered the opinion of the court.

The grants of lands by Congress to the States in aid of rail-
roads have generally been made with reference to the lands
through which the roads were to pass, and, as the line of the
road had to be located after the grant was made, it has been
usual in the acts making the grant, to describe them as alternate
sections of odd numbers within a certain limit on ecach side of
the road, when it should be located.

This, of course, left it to be determined by the location of the
road what precise lands were granted. So far as this uncer-
tainty in the grant was concerned, it was one which might remain
for a considerable time, but which was capable of being made
certain, and was made certain, by the location of the road. But
as Congress could not know on what lands these grants might
ultimately fall, and as the roads passed through regions where
some of the lands had been sold, some had been granted for other
purposes, and some had been reserved for special uses, thongh
thg title remained in the United States, these statutes all con-
t}uged large exceptions from the grant, as measured by the
limits on each side of the road and as determined by the odd
numbers of the sections granted.

We have had before us two cases growing out of the construction
to be given to the language of these exceptions in the grant of
May 15th, 1856, to the State of lowa. The first of these was the
case of Wolcott v. The Des Moines Company.* The other is the
case of The Railroad Company v. Fremont County, decided at
this term 4 : '
Mgshoeuﬁfﬂe F)efor.e us arises u.nder. a similar grant to the State of

» With like reservations in the act, but it raises a ques-

4 Sﬁ somewhat different from that presented by the other two
:ases,
W;fl hﬁle last of those cases it was determined that a proviso
i¢h excluded from the grant “all lands heretofore reserved by
\—
* 5 Wallace, 681.
VOL. 1x,

tio

1 The case immediately preceding.
7
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any act of Congress, or in any manner by competent authority,
for the purpose of aiding in any object of internal improvement,
or for any other purpose whatever,” excluded the lands granted
to the States by the act of September 28th, 1850, known as the
swamp-land grant. In that case the county of Fremont, claim-
ing under the swamp-land grant, was plaintiff, and the railroad
company, claiming under the grant to the State for railroads,
was defendant, and the main point in it related to the evidence
which might be necessary to establish the fact that the lands
claimed by plaintiff were swamp and overflowed within the
meaning of the act of 1850.

In the present case the position of the parties is reversed, the
plaintiff claiming under the act of June 10th, 1852, granting lands
to the State of Missouri for railroad purposes, and the defendant
claiming under the swamp-land grant.

In the former case it was necessary for the plaintiff, who must
succeed on the strength of her own title, to show satisfactory
evidence that the title of the United States had, under the swamp-
land grant, become vested in Fremont County. The opinion of
the court shows how this was successfully done in that case.

In the present action it was incumbent on the railroad com-
pany to show that the title of the United States had become
vested in the company under the grant for railroad purposes.

It is admitted that this has been done, unless the land is of
that class reserved from the grant as swamp land; for the act
under which plaintiff claims has an exception in precisely the
same terms with the act for the benefit of the Iowa railroads.

In the former case the plaintiff, claiming under the swamp-
land grant, was bound to establish his title by such evidence a8
Congress may have determined to be necessary to make the title
complete in the State, or the grantee of the State, to which the
lands were supposed to be granted, otherwise the plaintiff estab-
lished no legal title. In the present case it is not necessary to
defeat the title under the railroad grant to show that all the
steps prescribed by Congress to vest a complete title in defend-
ant, under the swamp-land grant, have been taken. It is suffi-
cient to show that this land which is now claimed undfn’ the
railroad grant, was reserved out of that grant, and this is done
whenever it is proved by appropriate testimony to have-' been
swamp and overflowed land, as described in the act of 1800.’

In order to determine the character of the testimony which
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will prove this, it may be useful to look at the statute which
granted these swamp lands.

The first section of the act, after declaring the inducements
to its passage, says that the whole of these swamp and over-
flowed lands, made thereby unfit for cultivation, and, unsold, are
hereby granted to the States.

The third section, for further description, says that all legal
subdivisions, the greater part of which is wet and unfit for culti-
vation, shall be included as swamp lands; but when the greater
part is not of that character the whole of it shall be excluded.

Congress has here given a criterion, apparently not difficult
of application, by which to determine what was granted, to wit,
such legal subdivisions of the public lands, the greater part of
which were so far swamp and overflowed as to be too wet for
cultivation. Now, here is a present grant by Congress of cer-
tain lands to the States within which they lie, but it is by a de-
scription which requires something more than a mere reference
to their townships, ranges, and sections, to identify them as
coming within it. In this respect it is precisely like the railroad
grants, which only became certain by the location of the road.
In fact, in this regard the swamp-land grant was the more spe-
cific, for all the lands of that description were granted, and they
have remained so granted ever since, while no particular land
was described by the railroad grant, which was a float, to be
determined by the choice of the line of the road in future. No
act of Congress has ever attempted to take back this grant of
the swamp lands, or to forfeit it, or to give it to any other
grantee, or modified the description by which they were given
to the States. It was protected by positive reservation in the
grant under which plaintiff claims. Now, when a party claim-
g under that grant sues to recover a particular piece of land
.Whlch is excepted out of the grant by appropriate language, is
1t not competent to show by parol proof that it was of the class
tovered by the first grant and excepted from the second, namely,
80 swampy, overflowed, and wet, as that the major part of the
tract was unfit for cultivation ?

kBy the second section of the act of 1850 it was made the duty
of the Secretary of the Interior to ascertain this fact, and furnish
‘phe State with the evidence of it. Must the State lose the land,
:?iodugh (.ﬂefarly swamp land, because that officer has neglected

0 dothis? The right of the State did not depend on his action,
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but on the act of Congress, and though the States might be em-
barrassed in the assertion of this right by the delay or failure
of the Sectetary to ascertain and make out lists of these lands,
the right of the tates to them could not be defeated by that
delaj(".'.,": As ‘t\b?i{?;‘#biﬁcer had no satisfactory evidence under his
control to enable him to make out these lists, as is abundantly
shown by the correspondence of the land department with the
State officers, he must, if he had attempted it, rely, as he did in
many cases, on witnesses whose personal knowledge enabled
them to report as to the character of the tracts claimed to be
swamp and overflowed. Why should not the same kind of tes-
timony, subjected to cross-examination, be competent, when the
igsue is made in a court of justice, to show that they are swamp
and overflowed, and so excluded from the grant under which
plaintiff claims, a grant which was also a gratuity?

The matter to be shown is one of observation and examina-
tion, and whether arising before the secretary, whose duty it
was primarily to decide it, or before the court, whose duty
it became because the secretary had failed to do it, this was
clearly the best evidence to be had, and was sufficient for the
purpose.

Any other rule results in this, that because the Secretary of
the Interior has failed to discharge his duty in certifying these
lands to the States, they, therefore, pass under a grant from
which they are excepted beyond doubt; and this, when it can
be proved by testimony capable of producing the fullest con-
viction, that they were of the class excluded from plaintiff’s
grant. -

The decision of the case of the Railroad Company v. Fremont
County disposes of all the errors alleged in this case but the ad-
mission of the verbal testimony, and as we are of opinion that
the State court did not err in that, the JUDGMENT IS AFFIRMED-

Mr. Justice CLIFFORD, dissenting.

Unable to concur in the judgment of the court in this case,
I think it proper to state the reasons of my dissent.

Congress made provision, by the first section of the act of the
twenty-eighth of September, 1850, that swamp and overﬂo_wed
fands, “made unfit thereby for cultivation,” and which remained
unsold at the passage of the act, should be granted to the States
in which the same were situated, to enable the States to con-
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struct the necessary levees and drains to reclaim the lands so
granted, and render them fit for cultivation.*

Such lands were a part of the public domain, and of course it
was necessary, before the title could vest in the States, that the
land should be surveyed and designated, as lands not made unfit
thereby for cultivation were no more included in the first sec-
tion of the act than lands sold prior to its passage.

Taken literally, the first section, it is conceded, purports to
grant the whole of those swamp and overflowed lands, made
unfit thereby for cultivation; but the second section makes it
the duty of the Secretary of the Interior to make out an accurate
list and plats of the lands described as aforesaid; and the third
section provides that, in making out said list and plats, when-
ever the greater part of a subdivision is wet and unfit for culti-
vation, the whole of it shall be included in the list and plats,
which is a matter to be ascertained and determined by the Sec-
retary of the Interior, and which, under the act of Congress,
cannot be ascertained and determined by any other tribunal.
Lands fit for cultivation, under those circumstances, are to be
included in the list and plats; but the corresponding provision
?n the same section is, that if the greater part of a subdivision
18 not of that character, that is, not swamp and overflowed
lands, made unfit thereby for cultivation, then the whole of the
subdivision shall be excluded from the list and plats.

Special power is conferred upon the Secretary of the Interior
toimake out an accurate list and plats of the lands, and it is
quite clear that a jury is no more competent to ascertain and
determine whether a particular subdivision should be included,
or excluded, from the list and plats required to be made under
thalf section, than they would be to make the list and plats
during the trial of a case involving the question of title.
HSSO;JT;S aln;l juries are not empowe}"ed to make t'he required
A i&: 53 I(lio'r can t‘hey determine what particular lands
it uded in the list and plats before they are prepared

er designated by law to perform that duty.
laf;fé)osi; 1:“1 hthat conelu&.zion is fierived froTn the subsequent
i g © same section, which makes it the duty of the
ary, when the list and plats are prepared, to transmit the

fame t0 the governor of the State, and to cause a patent to be
\-

* O Stat. at Large, 519.
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issued to the State for the lands. Unless the requirements were
such as is supposed, it is difficult to see how the affairs of the
land department can be administered, as the records and files
of the office would not furnish any means of determining whether
a given parcel of land belongs to the State in which it is situ-
ated or to the United States.

Evidently the title to the lands remains in the United States
until these proceedings are completed, as the same section which
makes it the duty of the secretary, when the list and plats are
prepared, to transmit them to the governor and to cause a patent
to be issued therefor, also provides that when the patent is issued
“the fee simple to said lands shall vest in the said State, . . -
subject to the disposal of the legislature therof.”

Prior to the issuing of the patent therefor the fee simple to the
lands does not vest in the State, and the lands, prior to the date
of the patent, are not subject to the disposal of the legislature.

Strong confirmation that the construction of that act herein
adopted is correct is also derived from the subsequent legislation

of Congress upon the same subject. Selections of swamp and

overflowed lands were made by the States, in certain cases under
that act, before the required list and plats were made by the
secretary, and Congress, on the third of March, 1857, passed an
amendatory act to remedy the difficulty, in which it is provided
to the effect that such selections, if reported to the general land
office, should be confirmed, provided the lands selected were
vacant and unappropriated, and the selections did not interfere
with actual settlements under any existing laws of the United
States.*

Such a law was certainly unnecessary if the construction of
the original act adopted in the opinion just read is correct, as
in that view the original act vested a fee simple title in the
States without the necessity of waiting for any action on the
part of the land department; and if so, then it follows that the
States may select for themselves, and if their title is questioned
by the United States or by individuals, they may claim of right
that the matter shall be determined by jury.

Anticipating that the decision will occasion embarrassment
to the land department, I have deemed it proper to state thus
briefly the reasons of my dissent.

=5

* 11 Stat. at Large, 251.
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PeLuAM v. RosE.

1. The seizure of the property of which a forfeiture is sought by proceedings
had under the act of Congress of July 17th, 1862, ¢ to suppress insur-
rection, to punish treason and rebellion, to seize and confiscate the prop-
erty of rebels, and for other purposes,’”” is the foundation of the subse-
quent proceedings. It is essential to give jurisdiction to the court to
decree a forfeiture.

2. By the seizure of a thing is meant the taking of the thing into possession,
the manner of which, and whether actual or constructive, depending
upon the nature of the thing seized. As applied to subjects capable of
manual delivery the term means caption; the physical taking into
custody.

3. Where a writ of monition issued upon a libel of information, filled by the
United States against a promissory note, commanded the marshal ¢ o
attach the note, and to detain the same in his custody until the further
order of the court respecting the same;’’ and the marshal returned the writ
with his indorsement thereon that he had * arrested the property within
mentioned ;" Held, in an action against the marshal for a false return,
Ist, that due and legal service of the writ required the marshal to take
the note into his actual custody and control; and 2d, that the return of
the marshal signified that he had actually taken the note into his cus-
tody and under his control.

4. The court will decline to answer a question certified to it by the Circuit
Court when it rests upon an hypothesis.

On certificate of division of opinion between the judges

of 'the Circuit Court for the District of Indiana, the case
being thus:

An act of Congress, approved July 17th, 1862, entitled

“An act to seize and confiscate the property of rebels,” thus
enacts ; 3

i Sec. 6. All the estate and property, moneys, stocks, and
credxlts, of such person, shall be liable to seizure as aforesaid;
and it shall be the duty of the President to seize and use them
as aforesaid, or the proceeds thereof.”

“Sec. 7. That to secure the condemnation and sale of any such
broperty, after the same shall have been seized, so that it may be
made more a}vai'lable for the purposes aforesaid, proceedings in
m_n sl_mll be instituted in the name of the United States, in any
District Court thereof, or in any Territorial court, or in the
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United States District Court for the Distriet of Columbia, within
which the property above described, or any part thereof, may be found,
or into which the same may be brought, which proceedings shall con-
form, as nearly as may be, to proceedings in ‘admiralty and
revenue cases; and if said property shall be found to have be-
longed to a person in rebellion, the same shall be condemned as
enemies’ property.”

Under this statute the attorney of the United States for
the district of Indiana filed his libel of information against
certain ¢ credits and effects” of one Henry Pelbam (the
plaintiff), ¢ that is to say, one promissory note for the sum
of $7000, dated March 1st, 1862, and due four years after
date, executed by Lewis Pelham to him the said Henry.”

A writ of monition was issued, directed to a certain Rose,
the then marshal of the district, which, after referring to the
libel, ordered him to attach the note and detain the same
in his custody, and to cite all persons claiming the same, or
having anything to say why it should not be condemned
and sold, to appear on a day designated and interpose their
claims.

Rose made this return :

“In obedience to the within warrant, I have arrested the prop-
erty within mentioned, and have cited all persons having or
pretending to have any right, title, or interest therein, as by
the said warrant I am commanded to do.”

The District Court subsequently proceeded to try and de-
termine the matters involved in the libel, and decreed,

1st. That for failing to appear, the default of all persons
interested in the note should be entered.

2d. That the charges of the libel should be taken as con-
fessed.

8d. That the note should be condemned as forfeited to the
United States; and,

4th. That the clerk should issue a writ of venditioni exponas
to the marshal to sell the note at public auction.

This latter writ was accordingly issued and delivered to
the marshal, and was returned by him with a certificate that
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he had sold the note at auction to Lewis Pelham, who was
its maker, for $3000.

Henry Pelham now brought the action below against Rose
and his sureties for a false return to the writ of monition.

The declaration, after stating such of the facts above-
mentioned as were pertinent, set forth that the marshal did
not, in obedience to the writ of monition, attach the note
therein described, nor secize the same by himself or deputy ;
that the note was not even within sight of the marshal or of
any of his deputies at any time between the delivery of the
writ to him for execution and its return ; nor was it, pending
the proceedings by libel, within the State of Indiana; but
that during this time, and for a period long after the entry
of the decree of confiscation, was in the custody and posses-
sion of the plaintiff in the State of Kentucky. Wherefore
(the declaration asserted) the return of the marshal was
wholly false, and the decree of condemnation was founded
upon a false return, and hence an action had accrued to the
plaintiff on the bond of the marshal.

The defendants demurred, and upon the argument of the

d.lemurrer the following questions arose, upon which the
Judges of the court were opposed in opinion :
3% 1st. Whether, upon the facts stated in the declaration,
1t was material and necessary to the due and legal service
of the writ of monition, therein set forth by the marshal, that
hfa should have seized and taken into his custody and under
his control, the promissory note mentioned.

“2d. Whether the return to the writ of monition, as set
forth in the declaration, must be construed to mean that the
marshftl had actually taken into his custody and under his
exclusive control, the promissory note; and,

2 ?d. V'Vhether, on the hypothesis that all the matters, as
izi (f;}rth In the de.clax:ation, were true, t.he judgment and pro-

Ings in the District Court, as therein stated, would estop

the.plalnuﬁ' to maintain an action on the promissory note
against the maker,” ;

Mr. Coburn, for the plaintiff in error, a brief of Messrs. Mor-

rison, Dye ¢ Harris being filed; M. Miles, contra.'
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Mr. Justice FIELD, after stating the facts of the case,
delivered the opinion of the court as follows:

The act of July 17th, 1862,* contemplates the seizure of
the property, the forfeiture of which is sought by the pro-
ceedings taken under its provisions. It says so in express
terms. In one section it makes it the duty of the President
““to cause the seizure” of the estate and property, money,
stocks, and credits of the persons designated therein. In
another section it declares that the like property of persons
engaged in armed rebellion against the United States, or in
aiding or abetting the rebellion, ¢ shall be liable to seizure,”
and imposes a similar duty upon the President to seize and
use it. And in a third section it provides, that to secure the
condemnation and sale of the property, « afler the same shall
have been seized,” proceedings shall be instituted, in the name
of the United States, in any District Court thereof, or in any
Territorial court, or in the District Court for the District of
Columbia, within which the property, or any part thereof,
may be found, or, if movable, may first be brought; and
that such proceedings shall conform, as nearly as possible,
to proceedings in admiralty or revenue cases.

The seizure of the property, as thus seen, is made the
foundation of the subsequent proceedings. It is essential to
give jurisdiction to the court to decree a forfeiture. N_OW,
by the seizure of a thing is meant the taking of a thing into
possession, the manner of which, and whether actual e d
structive, depending upon the nature of the thing seized.
As applied to subjects capable of manual delivery, the term
means caption; the physical taking into custody. )

In the case at bar, a visible thing, capable of ph:YSlCal
possession, is the subject of the libel. It is the promissory
note of Pelham which constitutes the res, against which 'fhe
proceeding is instituted, and not “a credit,” or debt, which
the note is supposed by the defendants’ counsel to represe:lf-
Whether by any proceedings under the act of J u]y,'ISOZ,
the indebtedness of a maker on a negotiable promissory

* 12 Stat. at Large, 590, 44 5, 6, and 7.
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note, before its maturity, could be reached without the pos-
session of the note itself, is not a question presented for our
consideration. It is sufficient that the object of the present
libel is to reach the note itself. This appears at every stage
of the proceedings; in the information; in the monition to
the marshal; in his return; in the decree of the court; and
in the sale made.

To effect its seizure, as required by the act, it was, there-
fore, necessary for the marshal to take the note into his
actual custody and control. And such was the purport of
the command of the writ of monition. The writ describes
the note, and the command to the marshal is, ¢to attach the
note, and to detain the same in your custody until the further
order of the court respecting the same,”’—language which is
inconsistent with any service other than that made by physi-
cally taking the note into his possession and control. This
form of command is usually adopted in warrants to the mar-
shal in cases of municipal seizure. “On receiving it”’ (the
warrant), says Conkling in his treatise, it is the duty of
the marshal to arrest the property seized by taking it into his
custody.”* The term arrest is the technical term used in
admiralty process to indicate an actual seizure of property.
And the return of the marshal to the writ, that he has “ar-
rested the property within mentioned,” signifies in apt and
fcechnical language that he has actually taken the property
nto his custody and under his control.

. The first and second questions certified to us must, there-
fore, be answered IN THE AFFIRMATIVE.

The third question rests upon an hypothesis, and we must
DECLINE TO ANSWER it until it has lost its hypothetical char-
acter and become involved in actual controversy.

* Fourth edition, p. 524.
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Syllabus.

CHEEVER ‘v. WILSON.

1. A married woman having rents from her separate real estate which had
been settled upon her and was leased by her on long leases, subject to
her mother’s dower, pledged them to her tenanf by proper instrument,
to a certain amount for advances. Some time afterwards, her mother
being yet alive, she was divorced by a decree which ordered her to direct
payment of a third of the rents as they should become due, to her husband
for the education and support of certain of their common children, which
the court in decreeing the divorce assigned to him. The tenant refused
to pay the husband anything in any way, but paid his own advances,
and then kept rents on hand, paying some to the wife. After the di-
vorce, and so after the husband’s rights under the decree had attacheds
she made a further pledge of the rents to the tenant. It took some years
before the sum for which the rents were pledged before the divorce was
paid. On bill by the husband and account ordered—the mother being
now dead, and the dower third having fallen in to the wife—the auditor
held,

. That as soon as the advances for which the rents were first pledged
were paid, the husband was entitled to be subrogated to the wife’s fu.ll
rights, against the tenant as existing at the time when the order o
divorce was made (that is to say, exclusive of the dower third), till
his third of the two thirds, with interest from the date of the decree,
was paid ;

ii. That the tenant, for the payment of his demand under the pledge made
after the divorce, was to stand postponed till this third of the hus-
band’s was fully paid, and,

ijii. That the wife (to whom, as already said, after the divorce therf3 had
fallen in, by her mother’s death, the dower third, a part not subjected
by the decree, to her husband), was to be confined to the enjoyment
of that dower third till the husband was fully paid his third of the
original two thirds, and the tenant was paid whatever he had ad-
vanced after the divorce. IHeld, that the report was right.

2. A married woman has the same power as a feme sole to pledge rents set
tled in trast for her to receive, take and enjoy them to her sole and ex-
clusive use and benefit.

3. Where a decree in divorce gives a husband one-third part
rents, these being at the time of the decree subject to a para
of dower in her mother, the third does not become in any way *v“'g::
mented by the mother’s death and consequent falling in of her dowers
third. 1 wif

4, Where a divorced husband brings a claim against a tenant of his “illt
for a portion of her rents allotted to him by the decree of.‘ dworc]e, dl-\-’
tenant, if he means to take advantage of an alleged nullity of the thLe
cree, must make his averment of the nullity in such form as that

of his wife's
mount right
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husband can take issue. He cannot set it up on argument, although his
averment was that he had a mortguge of the rents, and ¢ reserves to
himself the right to impeach the décree if occasion should offer and re-
quire him to do so.”

5. A decree in divorce, valid and effectual by the laws of the State in which
it was obtained, is valid and effectual in all other States. Whether the
finding by the court of domicil on which the decree is founded is con-
clusive or only prima facie sufficient is not decided.

6. A wife may acquire a domicil different from her husband’s whenever it
is necessary or proper that she should have such a domicil, and on such
a domicil, if the case otherwise allow it, may institute proceedings for
divorce, though it be neither her husband’s domicil nor have been the
domicil of the parties at the time of the marriage or of the offence.

ArrrAL from the Supreme Court of the District of Co-
lumbia; the case being this:

By a statute in force in Indiana in 1857* it was thus en-
acted ;

“Divorces may be decreed by the Circuit Court of the State
on petition, filed by any person at the time a bond fide resident
of the county in which the same is filed ; of which bond fide resi-
dence the affidavit of such petition shall be primd facie evidence.

“The grounds of divorce are (among others):

“Abandonment for one year.

“ Cruel treatment of either party by the other.”

T_he statute further declares that, the court, in decreeing
a divorce, shall make provision for the guardianship, cus-
tody,. support, and education of the minor children of such
marriage,
_ With this statute in force, one Mrs. Annie Jane Cheever,
i June, 1857, she being then in Marion County, Indiana,
filed a bill in the County Court of the State (the proper court,
lf_ the case were otherwise one for its cognizance), praying a
divorce, ¢ vineulo, from her husband, B. H. Cheever. Mus.
Cheever had come to Indiana from Washington in appar-
'f::}lylﬂle February preceding, and the city just named was
tl;atpsice where her parents had long lived, where it seemed
€ was brought up, and where in 1842 she was mar-

Ned; g contemporary document describing both herself and

¥ Act of May 13th, 1852,
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her then intended husband, as ¢ of the city of Washington.”
At the time of the application for divorce, Mrs. Cheever was
owner, as for more than seventeen years previously she had
been, by devise from her father, of real estate in Washing-
ton; a store on Pennsylvania Avenue and two houses on
Sixth Street; property which on her marriage in 1842 had
been settled in trust, that she should “receive, take, and
enjoy the rents and profits to her sole and exclusive use and
benefit.”

There was little in the record to show exactly what motive
took Mrs. Cheever from Washington to Indiana; or how long
exacily she remained in Indiana, or how or where, by dates,
she was living after she left it. But it was certain that di-
vorces a vinculo could not, when she went to Indiana, nor
until long after she was divorced in that State, be obtained
by law in the District of Columbia.

Her petition for divorce—which described her as a resi-
dent of Marion County, and, to which was annexed an afli-
davit that she was a bond fide resident of the county at the
time the petition was filed (June 16th, 1857), and was 80
still—represented that she had been married to Cheever;
that after conduct to her, harsh, cruel, and severe, he had in
1854 abandoned her without any purpose of returning to her;
and it gave the names and dates of birth of four children,
which it stated were the issue of the marriage.

The husband, by an answer of three lines, denied the alle-
gations of the wife’s bill, and required strict proof; and on
his part filed a cross-bill, setting forth the fact of her sepa-
rate property, the existence of the children, that in 1854 a
disagreement arose between him and his wife whicl.l was
wholly irreconcilable, that he had abandoned her with intent
never to live with her again; that reconciliation was 1m-
possible : and he, too, on his part concluded his petition with
a prayer for a divorce a vinculo, and to have custody of the
older children, and the profits of the real estate to support
them,

To this cross-bill of her husband Mrs. Cheever %tppeal'ed
without process, and the cause being called for trial, it was by
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consent of parties submitled to the court without a jury, and  the
court having heard the evidence,” as the record stated, found
the marriage, abandonment, and residence of Mrs. Cheever, the
birth and names of the children all as alleged, and on the
26th of August, 1857, decreed the divorce prayed for by
both parties alike.

How long Mrs. Cheever remained in Indiana after this
date was not quite apparent. It rather seemed as if she had
left it in the end of the following September. The record of
the already described proceeding in divorce, contained under
the date of February 24th, 1858, this entry:

“Now comes S. Yandes, Esq., attorney for B. H. Cheever, and
L. Barton, Esq., attorney for Annie Jane Cheever, and on their
motion each of said parties has leave to withdraw their respective
depositions filed in this court at the last term thereof, in the cause
then pending for divorce between said Cheever and Cheever.”

Some time before December of the same year (in June, as
was sald in one of the briefs, without contradiction by the
other), Mrs. Cheever remarried, and went to Kentucky. Her
§eeond husband dying, she came back, apparently, to Wash-
lllgtqn. She was there it seemed in 1862 and 1863.

Prior to the divoree she had made to one Wilson, a grocer,
two leases of five years each, of the store in Washington; one
of the leases, made in 1855, ran from the 1st of October, in
that year, till the 1st of October, 1860; and the other (made
July 16th, 1857, forty days before the divorce), for a further
tem.) of five years, to commence when the first one should
expire.

B.esules these two leases made before the divorce, she made
a thqu one in 1858, after it; this third one running for ten
f}‘fzri from the expiratior} of the first one, that is to say, from
Wi 52 OtCt.Olfer', 1869, till 'the same.day in 187(?; this last
g deston al(;nng a stlpu}atlon, that if the premises should
o th‘:’)’e b:y fire during the te‘rm, the rent should cease

Wil premises should be rebuilt by the lessors.

o fl_ son, the lessee., already named, appeared to have been
nendly terms with Mrs. Cheever and her mother, and
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from time to time during her domestic troubles advanced to
her money; collected the rents of her Sixth Street houses,
paid certain claims against her, charging them against the
rents of the property occupied or managed by him. To se-
cure him for these advances made, and certain others to be
made, Mrs. Cheever, nine months before the divorce, exe-
cuted a deed of trust, in form, to two gentlemen of Washing-
ton, Messrs. Carlisle and Maury; and Wilson went on making
advances on the one hand, and charging them against rents
on the other, to the extent, as was alleged, of near $5000;
the whole of this sort of business being done without much
formality. A likelihood of confusion of accounts and of
contest about them, if third parties became interested to
intervene, was augmented by the fact that after the divorce,
and after Cheever’s rights, if any, under the Indiana order,
had attached, Mrs. Cheever-Worcester received further ad-
vances from Wilson, not secured by the deed of trust, and
which advances it was agreed by her that Wilson should
still charge against rents; and finally, that in 1862, the store-
house was destroyed by fire, that the mother of Mrs. Cheever-
Worcester received the insurance money, $4000, and that
Wilson, under the covenant in the last lease, himself re-
built it.

The decree of divorce in Indiana, which allotted the chil-
dren in pursuance of the statute there, gave Cheever the
three oldest, and Mrs. Cheever one, the youngest, and at the
f same time ordered that “as the renis should become due and
i payable,” he should receive for the maintenance and educa-
) “tion of the children which he took, the one third part of
{‘[ those which would be coming to Mrs. Cheever, in her own
, right, to obtain which Mrs. Cheever was ordered to give to
f him a proper authority to demand them of the tenant. Mrs.
’! Cheever was to have the remaining two thirds. The mother
was still alive, and her dower third was as yet paramount.

\ Mrs. Cheever, soon after the divorce, executed a power
| with an assignment to Cheever to receive the rents, m_ter—
: lining in it before execution, a declaration that the assign-
‘ ment was subject to a previous incumbrance of about $5000
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to Wilson. Cheever, disregarding this part of the instru-
ment, demanded his one third of Mrs. Cheever’s two thirds,
and Wilson setting up his prior right, and refusing to pay,
Cheever now filed a bill in the court below, against him,
Mrs. Cheever (now called Worcester), and her new husband,
Worcester himself, setting out the divorce, order, &ec., and
praying for a specific performance of the Indiana order as
to the portion of the rents allotted to him, and for general
relief.

Mr. and Mrs. Worcester set up that the advances had not
been yet paid by the rents; but, of course, did not set up
. that the divorce in Indiana was void.

Wilson set up the same allegation that the rents had not
yet repaid him his advances made on the faith of them; and
while he made no averment that the divorce was void, he
yet stated that he ¢ did not admit its validity or regularity,
or that it was operative to affect his rights, but, on the con-
trary, reserved to himself the right to impeach it if occasion
should offer and require him to do s0.” The matter, inde-
pendently of the question of validity of the Indiana di-
vorce, which, as Worcester died some time after filing his
answer, it was possible might now be made, was obviously
very much one of figures; and the court, in June, 1863, re-
ferred the matter to an auditor to state an account; the
moither of Mrs. Cheever-Worcester having died in the April
before, and her one third so falling in to her daughter.

.Th? auditor, assuming the validity of the divorce, and
bl:m'gmg his account down as near to the date as practicable
::)i 11)1153 report, considered that the order of payment ought

€: :

L Wilson’s advances to Mys. Cheever, as secured by the
trust deed of Carlisle and Maary.

2. Cheever’s one third of the rents under the Indiana
order fl‘On‘l the time the advances were so satisfied.
bei) 20 r?‘uch of Chee'zver’s one third of the rents as had
fr0 15p flced by the mt.erference of Wilson’s prior claim,

m the date of the Indiana order to the date of the pay-

n
‘ent of the advances, under the trust deed, to payment
VOL. 1X,

8
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of which one third, the whole two thirds of Mrs. Cheever-
Worcester’s rents were to be devoted; and, as the reporter
understood his view—this part of the case not having been
argued here—he held* that Wilson was bound on the prin-
ciple of subrogation to pay so much of Cheever’s third as
had been thus displaced; the effect of the auditor’s whole
view being to throw Wilson on later rents for reimburse-
ment of advances not secured by the trust deed (the only
ones as yet unpaid), and leaving to Mrs. Cheever- Worcester,
for a considerable time, nothing but the dower one third
which had fallen in by her mother’s death.

Acting on these views of law, and subrogating Cheever .
to Wilson’s rights against Mrs. Cheever-Worcester, the audi-
tor, after much work of calculation, presented certain figures
in result. Both Cheever and Wilson excepted to the report.
Cheever excepted—

1. To the position assumed by the auditor, that the wife
had power, under the marriage settlement, to anticipate and
pledge her rents.

2. To the auditor’s not bringing in, after the death of the
mother, Mrs. Cheever-Worcester’s new one third, to help to
pay him a one third of the whole rents.

8. To the finding as to the state of the accounts between
Wilson and Mrs. Cheever, as to the advances.

Wilson, on his part, objected to his being too much post-
poned for his later advances. :

The court sustained the defendant’s exceptions and dis-
missed the bill, upon the ground that the Indiana decree was
wholly void as to each of the subjects of which it undertook
to dispose; the divorce, the children, and the property:
Cheever then brought the case here. ;

In this court, while some reference was made, on the side
of Cheever, to the views of the auditor as to the Wife"s et
of anticipation, to his view that the dower one third WﬂS.
not subject to the Indiana order; and to his figures; and by

R

47
% Printed transcript of record, December Term, 1869, No. 53, pp- *h
53, 54. .
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Wilson to the principle of subrogation adopted, the argu-
ment was on the validity of the Indiana divorce and orders.

Mpr. Boyce, for the appellant, contended that the Constitu-
tion ordaining that ‘full faith and credit should be given
to the judicial proceedings of every other State,” the judg-
ment, if conclusive, as undoubtedly it was, in Indiana, was
conclusive everywhere else in this country.* Jurisdiction
having attached, the judgment was not open to inquiry upon
the merits; that judgments of another State were not primd
Jacie but conclusive evidence of what they adjudged; that
while parties not privies could show that the judgment had
been obtained by fraud, or that the court rendering it had

no jurisdiction, parties privy to the judgment could not
do it.+

Mr. W. 8. Cox, contra, commenting on the case as already
stated, and upon the demoralizing character of the Indiana
statute, contended that the courts of Indiana had no right
to decree a divorce of any person but of bond fide domiciled
citizens of that State; that the question of bond fide domicil
was always one of fact; that here it was palpable that no
case existed in fact, and that the divorce was a divorce by
eoll}xsion and consent; the wife having set up a domicil in
.Indlana, becaunse no divorce @ vinculo could be got in Wash-
Ington, her true domicil; that Mrs. Cheever could acquire
10 domicil except that of her husband, who it was not pre-
tended was ever domiciled in Indiana; that even if there
had been jurisdiction in Indiana to affect the person, there
was none to affect the real estate in Washington; and, finally
that the decree was without parallel, for that it awarded the
husband alimony for his own offence of desertion.

Mr. Justice SWAYNE delivered the opinion of the court.

The material facts of the case, as disclosed in the record,
are as follows .

On the 6th of September, 1842, Cheever, and the defendant,

(O]t
Christmas v. Russell, 5 Wallace, 302. + Clay v. Clay, 18 Texas, 204.
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Annie, then Annie J. Hughes, executed a deed of marriage
settlement, whereby the title of the real estate therein de-
scribed, situate in the city of Washington, was vested in
Sarah T. Hughes, the mother of Annie, “in trust, to permit
her daughter, the said Annie J. Hughes, to receive, take, and
enjoy the rents and profits of the said lands and premises to
her sole and exclusive use and benefit,”” &e. The property
embraced in the settlement is designated in the proceedings
as “‘the Avenue property,” and ¢ the Sixth Street property.”
On the 8th of September, 1842, the parties were married.
On the 10th of September, 1855, Mrs. Cheever and Mrs.
Hughes executed to the defendant, Wilson, a lease of the
Avenue property for five years, from the1st of October, 1855,
at an annual rent of $1300, to be paid quarterly. On the
926th of November, 1856, they executed a deed of trust to
Carlisle and Maury, to secure certain advances therein men-
tioned, made, and to be made, by the defendant Wilson, to
Mrs. Cheever.

This deed refers to the lease, and authorizes Wilson, after
the 1st of October, 1857, to retain and apply the rents to the
indebtedness until it should be extinguished. On the 11th
of February, 1857, Mrs. Cheever executed to Wilson a paper
purporting to assign to him all the rents then due and ther.e-
after accruing until he should have received the sums therein
mentioned. A further lease was given by Mrs. Iughes and
Mus. Cheever to Wilson, on the 16th of July, 1857, of the
Avenue property, for the term of five years, to commence on
the 1st of October, 1860, at the same rent, to be paid in the
same manner as was provided in the former lease. Mr. and
Mrs. Cheever lived together in Washington until December,
1854, when they separated. On the 16th of June, 1857, Mrs.
Cheever filed her petition for a divorce in the Circuit Cou}‘t
of Marion County, Indiana. She described herself therein
as a bond fide resident of that county. The cause was re-
moved by an order for a change of venue to the Cu‘cult:
Court of Madison County, in that State. On the 19th of
August, 1857, Cheever appeared and filed his answer and a
cross-petition. On the 26th of that month the court decreed
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a divorce a vinculo matrimonii, and thereafter, by the agree-
ment of the parties, it was further decreed that Cheever
should have the custody of the three elder children, and that
Mrs. Cheever should have the custody of the younger one
unti] the further order of the court, and that for the support
and education of the children Cheever should receive one
third of the rents and profits, to which Mrs. Cheever was
entitled, aceruing from the property deseribed in the deed of
settlement., The decree declared, ¢ that the same is hereby
decreed to the said Benjamin, as the same shall hereafter
become due and payable, for the uses and purposes of the said
infant children during the lifetime of the said Annie.” . ..
“And the said Annie shall execute to the said Benjamin a
good and sufficient power to receive said rents and profits
for the uses and purposes herein declared, which shall be
suflicient for the purpose.” On the 27th of August she ex-
ecuted such an instrument, pursuant to the decree; but
before doing so she added this sentence to the draft which
had been prepared: “This assignment of rents is subject
to an incumbrance upon said rents to my agent, Jesse B.
Wilson, of about $5000.” Her interest in the rents at the
date of the decree was two thirds in possession, and the re-
maining third expectant upon the death of her mother, who
received that portion for her dower. Notice of the decree
was given to Wilson within a very short time after it was
rendered. IHe did not recognize the complainant’s claim,
and has never paid him anything.

Soon after the divorce was granted Mrs. Cheever married
Louis Worcester. On the 11th of December, 1858, Worcester
and wife gave to Wilson an instrument whereby they as-
signed to him all her rents until he should have received the
sum of $3000. On the 30th of December, 1858, Worcester
ar}d wife and Mrs, Hughes gave to Wilson an extension of
1}15 lease of the Avenue property for the term of ten years,
from the 1st of October, 1860, being an addition of five years
to the term of the Jast preceding lease. At the same time
Mr. and Mrs. Worcester executed to him a further assignment
of the rents. The Avenue buildings were destroyed by fire
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in April, 1862. Wilson erected the preseht store on the
property at a cost to himself of upwards of $4000. e has
continued to occupy it, and has paid no rent since the fire to
any one.

Mrs. Hughes died on the 12th of April, 1863. Worcester
died before that time. On the 22d of October, 1863, Wilson
and Mrs. Worcester came to a settlement of their accounts.
Ie had collected the rents of the Sixth Street property up
to that time, but did so no longer. The accounts embraced
the rent received from that property, as well as that from
the Avenue property, and extended to the period of the fire.
The result was that she was found to be indebted to him in
the sum of $3290. :

The complainant’s bill was filed the 21st of June, 1858,
and seeks a specific performance of the Indiana decree,
| against Wilson, as to the portion of the rents allotted to the
tﬁ X complainant for the benefit of the children. On the 17th of

June, 1863, it was ordered by the court that the auditor
should report upon the state of the accounts between Mrs.
Worcester and Wilson. There was no finding 2s to the
rights of the parties, and no specific directions were given
in the order.

I The auditor made a very elaborate report. Assuming the
| Indiana decree to be valid, his conclusions were that the
balance due to Wilson for his advances on the faith of 'the
pledges of the rents, prior to the divorce or his having notice,
and at the time of notice—which the auditor found to be
the 11th of September, 1857—was $4627.78, inclading 1n-
terest, and that this balance was extinguished on the 1st of
January, 1863, leaving an overplus of $23.80; that there was
due to the complainant the sum of $622.97, includlflg “,"
terest, for rents, from the time of the payment of Wilson’s
advances to the 1st of January, 1865, the last quarter-day
before the adjustment by the auditor, and the further sum
of $2437.41 and interest for rents, from the date of the de-
cree to the time the advances were paid; that the amount of
the rents, accruing from the time of the payment of the ad-
vances, to the 1st of March, 1865, from the Avenue proper ty>
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as well as the Sixth Street houses, while the defendant col-
lected the rents of the latter, excluding the third which fell
in by the death of Mrs. Hughes, was $1831.84; that the
amount due to the complainant was, therefore, $3060.38, and
that the sum in the hands of the defendant, Wilson, applica-
ble thereto in payment, $1831.84, was not suflicient to pay
complainant’s arrears by the sum of $1295.58.

According to the report the claimant is entitled to a de-
cree against Wilson for the sum of $1831.84, with interest
from the 1st of March, 1865, and for the further sum of
$1295.58 against Mrs. Worcester, with interest from the
same time. The sum proposed to be decreed against Wilson
is made up of two elements: (1) the complainant’s share of
the rents received by Wilson after his advances were paid,
with interest down to March 1st, 1865, being $622.97; and
(2) the share belonging to Mrs. Worcester of the rents accru-
ing after the same period (excluding her mother’s share,
which lapsed by her mother’s death), with interest computed
also to the 1st of March, 1865, being $1208.87, these sums
making together the aggregate of $1831.84. The auditor
held that Wilson was liable for the latter sum, because the
clomplainant was entitled to it, on the principle of subroga-
tion, All the parties excepted to the report. The court
sustained the defendants’ exceptions, and dismissed the bill
upon the ground that the Indiana decree was void.

Upon the execution of the deed of settlement, the real
estate therein described became the separate property of
Mrs. Worcester, and she had the same power to anticipate .
and encumber the rents as if she had been a feme sole.*

'l;he proportion of the rents to which the complainant was
entitled was one third of the two thirds to which Mrs. Wor-
cester was entitled at the time of the rendition of the de-

—_—

g: -C}t;lvliln'u. Currier, 22 Barbour, 887; Heatley ». Thomas, 15 Vesey, Jr.

i ,5481}1- }i‘}n . Clarke,’l7 1d. 365 ; Jaques v. Methodist Church, 17 Johu-

001;1 an, O}Eth American Coal Company v. Dyett, 7 Paige, 9; Insurance

B pany ». Bay, 4 Comst?ck, 9; Gardner v. Gardner, 22 Wendell, 526;
owning . Coppage, 3 Bibb, 87, 1 Story’s Eq. § 64.
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cree in Indiana. The decree had reference to her rights as
they existed at that time. It was not affected by the falling
in of the other third, which her mother held as her dower to
the time of her death.

The complainant was not bound by the lease of December,
1858. It was executed after the decree and notice to Wilson.
He was bound by the preceding lease of July, 1857, which
was executed before the decree. That lease contained a
covenant on the part of Wilson to repair and pay rent. It
did not expire until October 1st, 1865.

The buildings on the Avenue property destroyed by fire in
April, 1862, were insured in the name of Mrs. Hughes for
$4000, and she received that amount from the insurance
company. The lease of 1857 fixed the amount of the rent,
and the complainant is entitled to claim accordingly.

Under the lease of 1858, important questions may arise
between Wilson, Mrs. Worcester, and the estate of Mrs.
Hughes, but they do not affect the rights of the complainant
in this litigation, and we need not therefore consider them.

It was proper, under the circumstances, to include in the
accounts the rents received by Wilson from the Sixth Street
property. That property was embraced in the deed of set-
tlement and in the Indiana decree. The record of that case
was filed with the bill as an exhibit, and became a part of'lt.
The prayer of the bill is for general relief. The securi?les
given by Mrs. Worcester embraced alike the rents accruing
from that and the Avenue property. Wilson had applied and
credited both. It would not be proper to withdraw and sepa-
. rate the former.

It appears by the complainant’s exceptions, that he ob-
jected strenuously in the court below to the findings of the
auditor, as to the state of the accounts between Wilson and
Mrs. Worcester touching the advances. After a careful con-
sideration of the evidence, we are satisfied with his conclu-
sions, and see no reason to disturb them. We do not. think
anything would be gained to the interests of justice by
modifying the report, or by setting it aside, and ordering 2
further examination of the subject.
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We think the auditor was right in his conclusion upon the
point of subrogation. A much larger amount of the com-
plainant’s share of the rents than this principle will give him
of hers, was applied in payment of Wilson’s advances. Itis
proper that an equal amount of her share, according to her
rights, as they were when the decree was rendered, should
replace what had been so applied for her benefit. This will
leave, unaffected by this ruling, for her enjoyment, the full
third which had belonged to her mother, and to which she
became entitled at her mother’s death. We are satisfied
with the auditor’s findings as to the amount for which the
defendants respectively should be held liable. Their excep-
tions should have been overruled.

The decree rendered in Indiana, so far as it related to the
real property in question, could have no extra-territorial
effect; but, if valid, it bound personally those who were
parties in the case, and could have been enforced in the situs
rei, by the proper proceedings conducted there for that pur-
p'ose.* But no question arises upon that subject. The as-
signment executed by Mrs. Worcester to the complainant,
of the 27th of August, 1857, in pursuance of the decree,
was ample to vest in him the interest and authority which
the court ordered her to convey. The reservation in behalf
of Wilson was only what the law without it would have pre-
scribed, and did not impair its efficacy, or limit what would
otherwise have been the scope of its effect and operation.

The main pressure of the arguments here has been upon
the question of the validity of the Indiana decree. Those
at the bar were confined to that subject, and the printed
briefs go but little beyond it. .

The courts of the United States take judicial notice of the
laws and judicial decisions of the several States.t
Upon looking into the laws of Indiana we find that the

S;i‘l‘?";“ v. Fowler, 9 Paige, 280; Massie v. Watts, 6 Cranch, 148, 158;
Koing 1'04 f’“;{ereau, 3 Vesey, Jr. 44; Portarlington v. Soulby, 8 Mylne &
Chuside 5 2 onroe ». Douglass, 4 Sanford’s Chancery, 185; Shattuck v
~assidy, 8 Edwards’ Chancery, 152; 1 Story’s Eq., 43 748, 744.

T Pennington v. Gibson, 16 Howard, 80, i
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proceedings in the case there were governed by ‘“an act
regulating the granting of divorces, nullification of mar-
riages, and decrees and orders of court incidental thereto,”
approved May 18th, 1852. The petition makes a case within
the statute. It alleges that the petitioner was a bond fide resi-
dent of the county where it was filed, and sets forth as causes
for a divorce abandonment from December, 1854, and cruel
treatment, by the husband. His answer denied the allega-
tions of the petition. His cross-petition prayed for a divorce,
for the custody of the children, and for provision for their
support out of the separate property of the wife described
in the deed of settlement. The decree sets forth as follows:
“The court find the marriage, abandonment, and residence
of the said Annie J. Cheever, and the births, and names,
and ages of the children, as alleged in the original petition,
to be true, and the residue of said petition to be untrue.”
A divorce was thereupon adjudged in the usual form.

It would be a sufficient answer to the questions raised as
to the validity of this decree, that no such issue is made in
the pleadings. The answer of Mrs. Worcester is silent upon
the subject. Wilson, in his answer, says he ¢ does not ac}-
mit the validity or regularity of said decree,” or that it 18
operative to affect his rights,” but, on the contrary, . . “re-
serves to himself the right to impeach it if occasion should
offer and require him to do so.” This language is too vague
and indefinite to have any effect. If he desired to assail Fhe
decree he should have stated clearly the grounds of objection
upon which he proposed to rely. The averments should
have been such that issue could be taken upon them.* He
and his co-defendant are precluded by the settled rules of
equity jurisprudence from entering upon such an inquiry.
Their silence is an admission, and they are bound by the
implication. As, however, the question has been fu}ly ar-
gued upon both sides, and may arise hereafter in further
litigation between the parties, we deem it proper to eXpress
our views upon the subject.

* White v. Hall, 12 Vesey, 824.
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The petition laid the proper foundation for the subsequent
proceedings. It warranted the exercise of the authority
which was invoked. It contained all the requisite aver-
ments. The court was the proper one before which to bring
the case. It had jurisdiction of the parties and the subject-
matter. The decree was valid and effectual, according to
the law and adjudications in Indiana.*

The Constitution and laws of the United States give the
decree the same effect elsewhere which it had in Indiana.t
“If a judgment is conclusive in a State where it is rendered,
it is equally conclusive everywhere” in the courts of the
United States.}

It is said the petitioner went to Indiana to procure the
divorce, and that she never resided there. The only ques-
tion is as to the reality of her new residence and of the
change of domicil.§ That she did reside in the county
where the petition was filed is expressly found by the de-
cree.  Whether this finding is conclusive, or only primd
Jacie sufficient, is a point on which the authorities are not
i harmony.|| We do not deem it necessary to express any
opinion upon the point. The finding is clearly sufficient
until overcome by adverse testimony. None adequate to
that result is found in the record. Giving to what there is
the fullest effect it only raises a suspicion that the animus
manendi may have been wanting.

It is insisted that Cheever never resided in Indiana; that
the domicil of the husband is the wife’s, and that she can-
not have a different one from his. The couverse of the latter

g &

* Statate of 1852, ¢ 33; McQuigg v. McQuigg, 18 Indiana, 294; Noel v,

g\ving, 9 1d. 52; Lewis v. Lewis, Ib. 105; Rourke ». Rourke, 8 Id. 430;
olen v. Tolen, 2 Blackford, 407; Wilcox o. Wilcox, 10 Id. 436.

f Constitution, Art, 4, ¢ 1; 1 Stat. at Large, 122; D’Arcy v. Ketchum,
u HOW{LI‘d, 175,

¥
9(;: 2 Story on the Constitution, § 1813; Christmas ». Russell, 5 Wallace,
¢ Case v, Clarke, 5 M
ton Circuit Court, 550 ;
l‘.l Noyes v, Butler, 6
Mills +, Duryee, 2 Am

ason, 70; Cooper’s Lessee v. Galbraith, 38 Washing-
McDonald v. Smalley, 1 Peters, 620.

Barbour, S. C. 613 ; Hall ». Williams, 6 Pick. 239;
er. Leading Cases, 791, note.
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proposition is so well settled that it would be idle to discuss
it. The rule is that she may acquire a separate domicil
whenever it is necessary or proper that she should do so.
The right springs from the necessity for its exercise, and
endures as long as the necessity continues.* The proceed-
ing for a divorce may be instituted where the wife has her
domicil. The place of the marriage, of the offence, and the
domicil of the husband are of no consequence.t

The statute of Indiana enacted that ¢ the court, in decree-
ing a divorce, shall make provision for the guardianship,
custody, and support, and education of the minor children
of such marriage.”t That part of the decree which relates
to this subject has been already sufficiently considered. Bar-
ber v. Barber,§ has an important bearing upon the case under
consideration. There a wife had obtained a divorce a mensd
et thoro, and an allowance of alimony, in the State of New
York. The husband afterwards removed to Wisconsi.n.
To enforce the payment of the alimony she sued him 10
equity in the District Court of the United States for that
district. The court was clothed with equity powers. The
ground of Federal jurisdiction relied upon was the domicil
of the husband and wife in different States. The court de-
creed for the complainant. This court, on appeal, NS0y
nized the validity of the original decree, sustained the juris-
diction, and affirmed the decree of the court below. .Thls' 1
conclusive upon several of the most important points in-
volved in the case before us.

rections

DECREE REVERSED, and the case remanded with di
to enter a decree

IN CONFORMITY TO THIS OPINION.

* 2 Bishop on Marriage and Divorce, 475. o
+ Ditson ». Ditson, 4 Rhode Island, 87. i Act 1852, ¢ 2L
¢ 21 Howard, 582,
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NoRRIS v. JACKSON.

1. The 4th section of the act of March 5th, 1865, establishes the mode in
which parties may submit cases to the court without a jury, and the
manner in which a review of the law of such cases may be had in this
court,

2. The special finding of the facts mentioned in that statute is not a mere
report of the evidence, but a finding of those ultimate facts on which
the law must determine the rights of the parties.

3. If the finding of facts be general, only such rulings of the court, in the
progress of the trial, can be reversed as are presented by a bill of excep-
tion.

4. In such cases a bill of exceptions cannot be used to bring up the whole
testimony for review, any more than in a trial by jury.

5. Objections to the admission or rejection of evidence, or to such rulings
or propositions of law as may be submitted to the court, must be shown
by bill of exceptions.

6. If the parties desire a review of the law of the case, they must ask the
court to make a special finding which raises the question, or get the
court to rule on the legal propositions which they present.

7. In an action of ejectment, where the plaintiff’s title is that of a voluntary
purchaser under an execution void because the lien of the judgment had
expired, and the title of the defendant is that of a bond fide purchaser
from the debtor during the continuance of the lien, it is not competent
for the plaintiff to prove that the defendant promised the creditor, under
w.hose execution the land was sold, to pay the judgment, and that he
did not do s0; in consequence of which the lien was suffered to expire.
The fact, if proved, would not extend the lien of the judgment.

.IN érror to the Circuit Court for the Northern Distriet of
Ulinois, the case being this:

By section 4 of the act of March 8d, 1865,* it is provided
that Parties may submit the issues of fact in civil cases, to
ble tried and determined by the court, without the interven-
tion of a jury ; and it declares what the effect of such finding
Thall be, and how and under what circumstances there may
"€ a review of such judgments.

The language of the section on this subject is thus:

«“m .
b The finding of the court upon the facts, which finding shall
general or special, shall have the same effect as the verdict

* 13 Stat. at Large, 501.
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of a jury. The rulings of the court in the cause, én the progress
of the trial, when excepted to at the time, may be reviewed by
the Supreme Court of the United States upon a writ of error,
or upon appeal, provided the rulings be duly presented by a
bill of exceptions. When the finding is special, the review may
also extend to the determination of the sufficiency of the facts
found to support the judgment.”

With this statute in force, Norris brought ejectment in
the court below against Jackson, submitting the case to the
court without the intervention of a jury. Both parties de-
rived title from one Woodruff; the plaintiff by judicial sale,
the defendant as tenant of one Gitchell, to whom Woodruff
had sold the lands bond fide some time before the judicial
sale. This judicial sale, under svhich the plaintiff claimed, ,
was made eleven days after the lien of the judgment on
which the execution issued had expired, and this fact made
it, under the statutes of Illinois, as the defendant contended,
a nullity.

To counteract the effect of this too long delay, the plaintiﬁ'
in the progress of the trial offered to prove that after the levy
of the execution on the land in question, Gitchell, the land-
lord of the defendant Jackson, and the real party in interest,
had agreed to pay the judgment, and had requested an-d ob-
tained, from the attorney holding the same for collection, 4
delay of the sale of the land so levied on for fifteen or more
days, when he refused to make payment as he had ﬂgl”effd
to do, whereby the marshal’s sale of said land was necessarily
deferred till eleven days after the lien had expired. )

The court rejected the evidence, and judgment hm‘llﬂg
been given for the defendant, the plaintiff brought the ca_si
here. On its coming up, the transcript showed a long blil
of exceptions, embracing all the evidence, whic'h 9orls1stetl
of judgments, executions, deeds, depositions, a'dnu'sswns, ar_“l
agreements of the parties, at the close of which it was S&‘lf
that « the foregoing was all the cause, and the 00}11't th@l f:
upon found the issues and rendered judgment for th? fe-

fendant, to which decision and ruling of the court, the piait-
tiff then and there excepted.”
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Mr. A. F. Miller, for the plaintiff, both below and here, insist-
ing particularly as error upon the rejection of the evidence
which had been offered to show the cause of the delay, rested
his case in part upon other matter embraced in the bill of
exceptions. :

Mr. 8. W. Fuller, contra, argued that the attention of the
court was confined to a single point. ‘

Mr. Justice MILLER delivered the opinion of the court.

The first thing to be observed in the enactment made by
the 4th section of the act of 8d March, 1865, allowing parties
to submit issues of fact in civil cases to be tried and deter-
mined by the court, is that it provides for two kinds of find-
ings in regard to the facts, to wit, general and special. This
is in perfect analogy to the findings by a jury, for which the
court is in such cases substituted by the consent of the
parties. In other words, the court finds a general verdict
onall the issues for plaintiff or defendant, or it finds a special
verdict.

This special finding has often been considered and de-
scribed by this court. It is not a mere report of the evi-
dence, but a statement of the ultimate facts on which the
law ‘of the case must determine the rights of the parties; a
ﬁ_ndmg of the propositions of fact which the evidence estgb-
lishes, and not the evidence on which those ultimate facts are
supposed to rest.*

The next thing to be observed is, that whether the finding
bf’ general or special, it shall have the same effect as the ver-
{11cE of a jury; that is to say, it is conclusive as to the facts
S0 found. In the case of a general verdict, which includes
or may include, as it generally does, mixed questions of law
and fact, it concludes both, except so far as they may be
sav-ed by some exception which the party has taken to the
ruling of the court on the law. 3

In the case of g special verdict, the question is presented

* Burr v, Deg

Moines Co., 1 Wallace, 99 ; Graham v. Bayne, 18 Howard, 62.
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as it would be if tried by a jury, whether the facts thus found
require a judgment for plaintiff or defendant; and this being
matter of law, the ruling of the court on it can be reviewed
in this court on that record. If there were such special
verdict here, we could examine its sufficiency to sustain the
judgment. But there is none. The bill of exceptions, while
professing to detail all the evidence, is no special finding of
the facts.

The judgment of the court, then, must be affirmed, unless
the bill of exceptions presents some erroneous ruling of the
court in the progress of the trial.

The only ruling in the progress of the trial to which ex-
ception was taken by plaintiff, was to the refusal of the court
to permit him to prove that Gitchell, the landlord of defend-
ant, had promised to pay the judgment under which the land
was sold to plaintiff.

We do not see that this was a matter of which plaintiff,
a volunteer purchaser, had any right to complain. It could
not extend the lien of the judgment beyond the time fixed
by law, which seems to be the purpose for which it was
offered. ;

We have taken some pain8 to comment on the mode in
which cases tried by the court, which are properly triable by
a jury, may be reviewed here. Attention was called to the
statute of 1865, in the case of Insurance Co. v. Tweed,* and we
condense here the results of an examination of that stat_ute-

1. If the verdict be a general verdict, only such rulings
of the court, in the progress of the trial, can be reviewed as
are presented by bill of exceptions, or as may arise on the
pleadings.

2. In such cases, a bill of exceptions cannot be used _to
bring up the whole testimony for review any more than 1n
a trial by jury.

8. That if the parties desire a review of the law involved

in the case, they must either get the court to find a Spe‘”aﬁ
verdict, which raises the legal propositions, or they mus.

* 7 Wallace, 44.
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present to the court their propositions of law, and require
the court to rule on them.

4. That objection to the admission or exclusion of evi-
dence, or to such ruling on the propositions of law as the
party may ask, must appear by bill of exceptions.

As the only ruling of the court in this case that we can
examine seems to have been correct, the judgment is

AFFIRMED.

THE GRAPESHOT.

L When, during the late civil war, portions of the insurgent territory were
occupied by the National forces, it was within the constitutional au-
thority of the President, as commander-in-chief, to establish therein
provisional courts for the hearing and determination of all causes arising
under the laws of the State or of the United States, and the Provisional
Court for the State of Louisiana, organized under the proclamation of
October 20th, 1862, was, therefore, rightfully authorized to exercise
such jurisdicetion.

2. When, upon the close of the war, and the consequent dissolution of the
?Ourt thus established, Congress, in the exercise of its general authority
In relation to the National courts, directed that causes pending in the
Provisional Court, and judgments, orders, and decrees rendered by it,
.WhiCh, under ordinary circumstances, would have been proper for the
Jurisdiction of the Circuit Court of the United States, should be trans-
terred to that court and have effect as if originally brought, or rendered
therein, a decree in admiralty rendered in the Provisional Court, as upon
appeal from the District Court, becamé®at once, upon transfer, the de-
cree of the Circuit Court; and an appeal was properly taken from it to
this court,.

& Ll,ens f(’_r repairs and supplies, whether implied or express, can be en-
forced m_admiralty only upon proof made by the creditor that the repairs
? supplies .were necessary, or believed, upon due inquiry and credible

4 w;}:ri-.c,-ln‘mt;('m, to be necessary in a foreign port.
rai;ed I;(I)Of)‘ 1s made of necessity for the repairs or supplies, or for ft.mds

AN for them by the master, and of credit given to the ship, a
presumption will arise, conclusive in the absenece of evidence to the

contrary i i
ontrary, of necessity for credit. The cases of Praét v. Reed and Thomas
V. Osborn explained,

5. Necessi
- Necessi ; P :
ty for repairs and supplies is proved where such circumstances of

are shown as would induce a prudent owner, if present, to
VOL. IX. 9

exigency
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order them, or to provide funds for the cost of them on the security of
the ship.

6. The ordering by the master of supplies and ropairs on the credit of the
ship is sufficient proof of such necessity to support an implied hypothe-
cation in favor of the material-man, or of the ordinary lender of money
to meet the wants of the ship, who acts in good faith.

7. To support hypothecation by bottomry, evidence of actual necessity for
repairs and supplies is required, and, if the fact of such necessity be left
unproved, evidence is required of due inquiry and of reasonable grounds
of belief that the necessity was real and exigent.

Tars case, which in its original form, was a libel in the
District Court of Louisiana, on a bottomry bond, and, as
such, involved nothing but the correct presentation of the
principles of maritime law relating to that matter, and the
examination of a good deal of contradictory evidence, to -
see how far the particular case came within them, pre-
sented subsequently, and in consequence of the rebellion
and the occupation by our army of the mere city of New
Orleans, while the region surrounding it generally was still
held by the Confederate powers and troops, a great ques-
tion of constitutional law, the question namely, how far,
with that clause of the Constitution in foree which declares
that—

“The judicial power of the United States shall be vested in
one Supreme Court, and in such inferior courts as the Congress
may from time to time ordain and establish,”—

the President could establish a Provisional Court, and how
far Congress, on the suppression of the rebellion, coul.d, !Jy
its enactment, validate the doings of such a court, transfer 18
judgments, and make them judgments of the now l‘fz-est_ﬂb'
lished former and proper Federal courts, from one of v‘vhlch,
the Cireuit Court of the United States for the District of
Louisiana, the cause purported to be brought here. ,

The case—which in this court consisted accorgdingly of
three parts—to wit:

1. The matter of jurisdiction,

2. That of the principles of maritime law in regard to
bottomry bonds,
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3. The one of their application to the particular case, on
the evidence, is all stated in the opinion of the court, not
all cousecutively in the opening of it, but all completely
enough and with distinctness from the opinion itself, in
three different parts, as the three respective topics arise to
be treated of.

Mr. C. Cushing, for the owners of the ship, appellants ; Mr.
T. J. Durant, contra.

The CHIEF JUSTICE delivered the opinion of the court.

The first question to be examined in this case is one of
jurisdiction.

The suit, shown by the record, was originally instituted in
the District Court of the United States for the District of
Louisiana, where a decree was rendered for the libellant.
From this decree an appeal was taken to the Circuit Court,
where the case was pending, when, in 1861, the proceedings
of the court were interrupted by the civil war. Louisiana
had become involved in the rebellion, and the courts and
officers of the United States were excluded from its limits.
In 1862, however, the National authority had been partially
re-established in the State, though still liable to be over-
thrown by the vicissitudes of war. The troops of the Union
oceupied New Orleans, and held military possession of the
city and such other portions of the State as had submitted
t_o the General government. The nature of this occupa-
E\on.arld Possession was fully explained in the case of The
Venice, *
; W}n.lst it continued, on the 20th of October, 1862, Presi-
?ent meoln, by pr'ocla‘ma.tion, instituted a Provisional Court
0_1‘ the State of Louisiana, with authority, among other
g‘l;‘l’jf;'s,t to Ille'ar, try, and determin.e all causes in admiralty.
fel‘l‘;s(iqilxeg]t .&}_s by consent of parties, this cause was trans-
i 1{10 the Provisional Court thus constituted, and was

ard, and a decree was again rendered in favor of the libel-

lants,

3 Upon the restoration of civil authority in the State,
‘_—___——_‘

* 2 Wallace, 259.
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the Provisional Court, limited in duration, according to the
terms of the proclamation, by that event, ceased to exist.

On the 28th of July, 1866, Congress enacted that all suits,
causes, and proceedings in the Provisional Court, proper for
the jurisdiction of the Circuit Court of the United States for
the Eastern District of Louisiana, should be traunsferred to
that court, and heard and determined therein; and that all
judgments, orders, and decrees of the Provisional Court in
causes transferred to the Circuit Court should at once be-
come the orders, judgments, and decrees of that court, and
might be enforced, pleaded, and proved accordingly.*

It is questioned upon these facts whether the establishment
by the President of a Provisional Court was warranted by
the Constitution.

That the late rebellion, when it assumed the character of
civil war, was attended by the general incidents of a regular
war, has been so frequently declared here that nothing further
need be said on that point.

The object of the National government, indeed, was neither
conquest nor subjugation, but the overthrow of the insur-
gent organization, the suppression of insurrection, and t.he
re-establishment of legitimate authority. But in the attain-
ment of these ends, through military force, it became the
duty of the National government, wherever the insurgent
power was overthrown, and the territory which had been
dominated by it was occupied by the National forces, to pro-
vide as far as possible, so long as the war continued, for jche
security of persons and property, and for the administration
of justice.

The duty of the National government, in this respect, was
no other than that which devolves upon the goverm?lent Of.
a regular belligerent occupying, during war, the tel‘l‘lt.Ol“,Y of
another belligerent. It was a military duty, to b.e perfOl’med
by the President as commander-in-chief, and mtrgsted as
such with the direction of the military force by which the
occupation was held.

* 15 Stat. at Large, 866.
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What that duty is, when the territory occupied by the
National forces is foreign territory, has been declared by
this court in several cases arising from such occupation dur-
ing the late war with Mexico. In the case of Leitensdorfer
v. Webb,* the authority of the officer holding possession for
the United States to establish a provisional government was
sustained; and the reasons by which that judgment was sup-
ported, apply directly to the establishment of the Provisional
Court in Louisiana. The cases of Jecker v. Monigomery,t and
Cross v. Harrison,{ may also be cited in illustration of the
principles applicable to military occupation.

We have no doubt that the Provisional Court of Louisiana
was properly established by the President in the exercise of
his constitutional authority during war; or that Congress
had power, upon the close of the war, and the dissolution
of the Provisional Court, to provide for the transfer of cases
pending in that court, and of its judgments and decrees, to
the proper courts of the United States.

‘The case then being regularly here, we will proceed to
dispose of it,

. The object of the original suit was the enforcement of a
lien upon the bark Grapeshot, created by a bottomry bond,
executed by her master, one Joseph 8. Clark, in favor of
Wallerstein, Massett & Co., at Rio Janeiro, upon the 15th
of April, 1858.

The libel, filed by Wallerstein, Massett & Co., on the 8d
of July, 1858, alleged that the bark Grapeshot, lying in the
Port of Rio, during the month of April, 1858, was in great
need of reparation, provisions, and other necessaries to
render her fit and capable of proceeding thence on her in-
t?nded voyage to the port of New Orleans; and Joseph S.
:’h]a“‘ka the master of the bark, not having any funds or credit

ere, an.d the owner of the said bark not residing in Rio,
aud having no fands or credit there, that the libellants, at

b

* 9 =
0 Howard, 176, + 13 Id. 498, and 18 Id. 110.

e %Vm‘ 1d. 164; see also United States ». Rice, 4 Wheaton, 246 ; and Texas
" White, 7 Wallace, 700,
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the request of Clark, advanced and lent to him $9767.40,
on the bottomry and hypothecation of the bark, at the rate
of 19% per cent. maritime interest; that Clark, as master,
did really expend the sum borrowed for the repairing, vict-
ualling, and manning of the bark in order to enable her
to proceed to New Orleans; that the bark could not pos-
sibly have proceeded with safety upon her voyage without
such repairs, and other necessary expenses attending the re-
fitting of her; that she sailed and arrived safe at New Or-
leans on or about the 7th of June, 1858 ; and, that the bond
was, at the proper time, presented for payment to Clark,
who refused to discharge it.

Upon this libel, process was issued, and the vessel and her
freight were seized. Subsequently the vessel was sold under
an order of the court, and the proceeds, together with the
freight-money, amounting, in the whole, to $13,805.85, were
deposited in the registry on the 2d of September, 1858.

On the 1st of November, 1858, George Law, the claimant
of the vessel and freight, filed his answer, denying the neces-
sity of the repairs and supplies, alleged to have been paid
for by the money raised upon the bottomry bond, and alleg-
ing fraudulent collusion between the master and the lenders,
to the prejudice of the claimant. The answer set out at
large the history of the Grapeshot, from the time she left
New York, on or about the 9th of February, 1857, to the
date of her arrival in New Orleans, on or about the Tth of
June, 1858. 1t represented that the bark, when she l‘eft
New York, was stout and staunch, well fitted, and supphed
for her then intended voyage to Constantinople, and for' the
return voyage to New York; that, instead of returning from
Constantinople to New York, the master, Clark, embezzled
the freight earned in the voyage out, and engaged the ves-
sel in voyages for his own benefit, until he caused her to be
stripped at Rio of her copper, which was replaced by second-
hand and indifferent metal, owned by Clark, and put on her
in fraud of the claimant; that the dishonest practices of C!a-rk
were well known at Rio, and that the libellants were fully
cognizant of them. The answer further denied the charge
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of the libel that the claimant had no funds or credit at Rio,
and averred that he had credit to procure and obtain the
necessary funds, and that the master was under no neces-
sity to resort to the bottomry upon the vessel. The answer
further alleged that there was no inspection or survey of the
vessel with reference to the necessity for repairs; and that
the alleged expenses for repairs and provisions far exceeded
the sums actually expended, of all which the libellants had
notice.

Before proceeding to examine the evidence, taken under
these pleadings, it will be proper to consider the principles
of maritime law applicable to the case.

A bottomry bond is an obligation, executed, generally, in
a foreign port, by the master of a vessel for repayment of
advances to supply the necessities of the ship, together with
such interest as may be agreed on; which bond creates a
lien on the ship, which may be enforced in admiralty in case
of her safe arrival at the port of destination; but becomes

absolutely void and of no effect in case of her loss before °

arrival,*

Such a bond carries usually a very high rate of interest,

to cover the risk of loss of the ship as well as a liberal in-
demnity for other risks and for the use of the money, and
will bind the ship only where the necessity for supplies and
repairs, in order to the performance of a contemplated voy-
age, 1s a real necessity, and neither the master nor owners
have funds or credit available to meet the wants of the
vessel.

Sometimes bonds, bearing only the ordinary rate of inter-
est, or executed under circumstances more or less different
fl’Ofn those just stated, are called bottomry bonds, and are
euforced as such;t but the general description just given
emt}races most instruments known under that name, and is
sufficiently accurate for the case presented by the record.

e Y

* %
i g;rrl;gFon v. Pratt, 18 Howard, 67; The Atlas, 2 Haggard, 57-8.
® Irident. 1 W. Robinson, 29; Brig Draco, 2 Sumner, 157; 1 Par-

s0ns on Shipping, 116, 120.
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There is no question in this case as to the character of the
bond; nor as to the safe arrival of the ship; nor as to the
validity of the bond if the lien can be held valid. The con-
troversy turns on the question of necessity for repairs and
supplies, and for credit.

We are to consider, therefore, what degree of necessity
for supplies or repairs, and what degree of necessity for
credit in that form, will warrant a master in borrowing upon
bottomry.

Where the claim of the material-man is against the owner
only, and no privilege is given upon the vessel, no necessity
need be shown affirmatively. The master, in the absence
of known fraud, is fully authorized to represent the owners
in all matters relating to the ship; and it will always be pre-
sumed that supplies and repairs, ordered by the master, were
reasonably fit and proper, unless there is clear proof to the
contrary, and also proof of collusion by the material-man.

But something more is required when the claim is agai.nst
the ship itself. Such a claim can be asserted only as a lien

~or privilege upon the vessel. And the rule is that such a

_lien for supplies and materials, or for money advanced for
the ship, since it is created and exists without record, or
other public notice, can only be established upon cireum-
stances of actual necessity. :

Proof of absolute and indispensable necessity, however, 13
not required in order to the establishment of such a }1enz
where supplies and materials are furnished on the credit of
the ship, or of the ship and owners, in a foreign port. In
such cases, courts of admiralty do not scrutinize ‘narrowly
the account against the ship. They will reject, undoub'tef_ﬂy’
all unwarranted* charges; but upon probf that the furnishing
was in good faith, on the order of the master, and really n-eces-
sary, or honestly and reasonably believed by the furnisher
to be necessary for the ship while lying in port, or to fit her
for an intended voyage, the lien will be supported ;t ““les_s

* The Cognac, 2 Haggard, 387. 4
4 The General Smith, 4 Wheaton, 443 ; Peyroux ». Howard,
324; Brig Nestor, 1 Sumner, 78.

7 Peters,
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it is made to appear affirmatively that the credit to the ship
was unnecessary, either by reason of the master having funds
in his possession applicable to the expenses incurred, or
credit of his own or of his owners, upon which funds could
be raised by the use of reasonable diligence; and that the
material-man knew, or could, by proper inquiry, have readily
informed himself of the facts.*

It has been supposed that a more stringent rule than that
Just stated was sanctioned by this court, at the December
Term, 1856, in the case of The Sultana, reported under the
title of Pratt v. Reed.t

In that case, coal for generating steam was supplied to the
Sultana, of Buffalo, in New York, at Erie, in Pennsylvania.
The master was sole owner, and known as such by the far-
nisher of the coal. The supplies were furnished from time
to time during a period of nearly two years, and formed the
subject of a running account of debit and credit extending
through that time. The evidence warranted the impression,
confirmed by the fact of sole ownership in the master, that
the credit was given to the master and not to the ship. It
was held that no lien attached to the steamer for the supplies
thus furnished.

“We have no doubt that the case was rightly decided.
There are, however, expressions in the opinion which, sepa-
rated from the case, appear to sanction the doetrine that, in
order to the creation of a lien on the vessel, express proof is
Decessary of an unforeseen emergency creating a necessity
for supplies, and also of the existence of a necessity for
credit on the ship.

But that it was not intended by the court to establish any
other }‘ule than that previously recognized, sufficiently ap-
S;?Z f}l)‘ovrilhan opinion -pronounced in the case of The Neve.r-
i ’ease‘y fe learned judge who delivered its judgment in

of T'he Sultana. What was said in the former case

sufficiently shows that the latter judgment was intended only
ee—

¥ The Fortitude, 3 Sumner, 246-7.

19 Howard, 359.
1 Southery District of New Y ; ’

ork, November, 1867.
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to affirm that there must be an apparent necessity for the
credit as well as an actual necessity for the supplics, and
that in the case before the court there was, in fact, no such
necessity as was essential to the creation of a lien upon the
steamer. It was not intended to deny that this apparent
necessity might be presumed from the necessity for supplies,
from the general authority of the master, and from general
good faith in the particular transaction.

It has been supposed also that the judgment of this court in
the case of The Bark Laura, reported as Thomas v. Osborn*
required affirmative proof of the necessity of credit to the
ship, in order to the creation of a lien on the vessel. The
court said, that “the limitation of the authority of the
master to cases of necessity, not only of repairs and supplies,
but of credit to obtain them, and the requirement that the
lender or furnisher should see to it that apparently such a
case of necessity exists, are as ancient and well established
as the authority itself.” There is nothing in the language
which necessarily denies that proved necessity for repairs
may be received as presumptive evidence, sufficient, in the
absence of other information, to establish a case of apparent
necessity upon which the lender or furnisher may safely act.
And the citations from the Digest and the Consolato del Mare,
made to_show the antiquity of the doctrine, seem to have
reference only to the condition of the ship, and not to the
condition of the credit of the owners or master.

We are satisfied that neither of the two cases just referrefl
to, when properly considered in connection with. the proofs
before the court, can be regarded as in conflict with the rule
we have stated, which, prior to these decisions, bad bee‘n
undoubtedly received upou the general consent of authorl-
ties as the true rule on the subject of implied Ixjrpothecatl?n
for repairs and supplies, or for advances having the same ré-
lation to the ship. X B

We have been induced to state this doctrine qf 1mpxled
hypothecation somewhat fully, not only because it seem®

dp il e L

¥ 19 Howard, 29.
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desirable to correct a common misunderstanding of these
cases; but because of the close analogy in origin, effect, and
incidents between implied hypothecation and express hy-
pothecation by bottomry.

It is, indeed, difficult to trace, either in reason or in the
authorities, any marked line of discrimination between them.
In the case of The Aurora, decided in 1816, this court said:
“To make a bottomry bond, executed by the master, a valid
hypothecation, it must be shown by the creditor that the
master acted within the scope of his authority, or, in other
words, that the advances were made for repairs or supplies
necessary for effecting the objects of the voyage, or the safety
and security of the ship. And no presumption should arise
in the case that such repairs or supplies could be procured
on reasonable terms with the credit of the owner, indepen-
dent of such hypothecation.””*

And it was further said, in the same case, that it is in-
cumbent on the creditor who claims an hypothecation to
prove the actual existence of those things which gave rise to
hlg demand; and if it appear on his own showing, or other-
wise, that he has funds of the owners in his possession which
might have been applied to the demand, and he has neg-
lected or refused to do 80, he must fail in his claim.”}

{&nd this, undoubtedly, is the general rule also in respect
to implied hypothecation. The principles on which it rests
were fully explained and illustrated by Mr. Justice Story, in
1838, in the case of The Fortitude.}
forltr?il;:)eendthough.t that a di'stinction between the lifan
it g;ldsthanr supplies, or ordinary fldvallfaes to pay for
adde(’l neees?tlf? of bot.tomry, may be h?und in that ““super-
AT citzldy tzlf “.'hlch. th.e leame‘d judge speaks, in the
i e h as‘ .1st}ngu1sh1ng the former from the latt.er.
Wi a,i e sdld in subs.stauce, not 01.11y be a necessity
loan.g Bft tl“lSZ ut a necessity for 1'esortu-1g' to a bott(?rf}ry
Moo (E] ru]m.g must be. taken with the qualifica-
_ "l Previously established by this court in the case of The

* 1 Wheaton, 96.

5 1 Ib. 105. t 8 Sumner, 232,
¢ The Fortitude, 8 Sumner, 234, ; ,
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Virgin,* where it was held that “the necessity of the supplies
and repairs being once made ont, it is incumbent on the
owners, who assert that they could have been obtained upon
I . their personal credit without bottomry, to establish that fact
l by competent proofs, unless it is apparent from the circum-
stances of the case.” It is only when such competent proofs
have been adduced, or the practicability of raising funds on
credit has been made to appear from circumstances, that the
il lender is held responsible for failing to make due inquiry.

In the absence of such proofs or circumstances, an appa-
rent necessity for credit by bottomry must be regarded as
established when the necessity for repairs is proved.

A more substantial distinction between the implied and
the express hypothecation may, perhaps, be found in the
# greater diligence required of the lender on bottomry than
| of the material-man in inquiry concerning the necessity for

repairs. The authorities on this subject are not easily rec-
‘,: onciled; but they may be best harmonized, perhaps, in the
l proposition that if no necessity for repairs is established a
bottomry bond will not be supported in the absence of pl'O(_)t
that the lender, after using reasonable diligence to ascertail
I the facts, had good reason to believe, and did believe, that
, the necessity really existed. And this is warranted by good
] reason. The maritime law seeks equally the general pro-
i motion of commereial intercourse and the most complete
security in private transactions; and neither can well be
i reconciled with the support of hypothecations which partake
K largely of the nature of hazard, made where the owner cani
|- not be consulted, at extraordinary rates of interest, agreec
' upon by the master and the lender, and under circumstm}lce_s
E favorable to collusion and fraud, unless the lend(.ar be heldl
to reasonable diligence in inquiring as to the ex1§tence of
the facts of distress and necessity for repairs, which aloue
warraut such transactions. "

The doctrine on the subject of maritime hypothecation,
far as it seems useful to consider it in this case, may
sumnied up, we think, in these propositions:

e
===

50
be

e e

* 8 Peters, 554,

Se—

o _




Dec. 1869.] THE GRAPESHOT. 141

Statement in the opinion of the third point.

1. Liens for repairs and supplies, whether implied or ex-
press, can be enforced in admiralty only upon proof made
by the creditor that the repairs or supplies were necessary,
or believed, upon due inquiry and credible representation,
to be necessary. -

2. Where proof is made of necessity for the repairs or
supplies, or for funds raised to pay for them by the master,
aud of credit given to the ship, a presumption will arise,
conclusive, in the absence of evidence to the countrary, of
necessity for credit.

3. Necessity for repairs and supplies is proved where such
circumstances of exigency are shown as would induce a pru-
deut owner, if present, to order them, or to provide funds
for the cost of them on the security of the ship.

4. The ordering, by the master, of supplies or repairs upon
the credit of the ship, is sufficient proof of such necessity to
support an implied hypothecation in favor of the material-
mau, or of the ordinary lender of money, to meet the wants
of the ship, who acts in good faith.

5. To support hypothecation by bottomry, evidence of
actual necessity for repairs and supplies is required, and, if
th(? fact of necessity be left unproved, evidence is also re-
quired of due inquiry and of reasonable grounds of belief
that the necessity was real and exigent.

Theﬂse principles are now to be applied to the case before
i Th.e pleadings make distinct issues upon the necessity
for repairs, the necessity for credit, and exercise of due dili-
gence in inquiry by the lender.
deOn examiniug the. proofs we find great contrariety in evi-

nee, but we think it sufficiently established that Clark, the

master of the Grapeshot, if not guilty of actual fraud, was
Very negligent of his duties as master.,

ged in the answer, and the allegation is supported
le testimony, that the voyage for which she was
ally destined was from New York to Constantinople,
back. The bark sailed from New York in February,
»aud the voyage to Constantinople was accomplished

It is alle
by credib
origin
and
1857
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in due time; but, instead of obtaining a return freight for
New York, the master engaged the bark in a new voyage.
He purchased a cargo of salt, partly at Ivica and partly at
the Isle de Sal, one of the Cape de Verde Islands, and car-
ried it to Rio, where he lay for some time, then returned to
the islands for another cargo of salt, with which he arrived
at Rio early in January, 1858, and remained there until April,
when he finally took a cargo for the United States; not then,
however, for New York, but for New Orleans.

There is some evidence that the new voyages were for
purposes of private speculation by the master, and this theory
receives partial confirmation from a letter written by him to
the owner from Constantinople, in which he admits that he
could obtain a paying freight for New York, but states that
he had determined to seek more profitable employment for
the vessel, in a voyage to Rio with salt. On the other hand,
it appears that nothing was kept secret from the owner, ut-
less it be the fact of private speculation, for the letters of
the master show that he was advised from time to time of
all the movements of the vessel.

These transactions are adverted to only because, tho.ugh
having no direct bearing upon the case, they cast some light
upon the subsequent conduct of the master.

The liabilities, except those charged under date of Octo-
ber 81st, 1857, which form the basis of the bottomry bond,
were incurred, if incurred at all, while the ship remaiuedhat
Rio, from January 2d to April 19th, 1858. They consist
of charges for supplies and repairs. ;

As to the necessity for repairs, the libellants have put iy
the depositions of Clark, the master, and of the furnishers
at Rio. The respondent, on his side, has put in the depost-
tions of several seamen who made part of the crew of the
Grapeshot. ;

The evidence of these witnesses cannot be rec_oncﬂ
The witnesses for the libellants are positively contradicted bvy
the witnesses for the respondent. Clark, for example, 2y i
that on the last voyage to the Cape de Verde Islands amt
back to Rio, the Grapeshot leaked badly, and that she lost

ed.
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nine hundred bushels of salt by the water from the leaking.
And, as to the leaking, his testimony is, to some extent,
corroborated by that of the repairer. But three of the crew,
examined on this point, testify positively that there was no
damage from leaking. As to injuries to the bottom of the
vessel, and the necessity for recoppering, Clark says nothing
in his deposition ; he merely states that the accounts of the
material-men are just and correct, and they testify that the
repairs and supplies were necessary. On the other hand,
some of the crew testify that the repairs were quite unneces-
sary, that the copper put upon her was inferior to the cop-
per taken off, and that the vessel when nominally repaired

was less staunch than before. There is more to the same
effect.

It is said that the evidence of the seamen is unworthy of
credit. It was certainly taken in a very loose and unsatis-
factory way. But this was the fault of the commissioner,
and.not of the witnesses. On the main points at issue their |
testimony is clear and distinet enough, and we perceive no |
reason for diserediting it. |
.We have examined it with care, and, taken in connection
with the whole evidence on both sides, it has satisfied us that
we cannot hold the necessity for repairs as established.
And tl)is view is confirmed by the absence of any survey
or examination by public authority, or by competent and
tllSll.ltel‘eSted persons for the purpose of ascertaining the ne-
EG.SSIty for repairs., Tn the case of The Cognac the bottomry
ond was authorized by the French Tribunal of Commerce
:}t the port of repair, and also by the British vice-consul
'°re, and yet the British Court of Admiralty disallowed
some of the items covered by the bond.* And in the case
Zinf; ie lg’ortimde the bottomry bond was supported by evi-
i 0 a survey, call.ed byht'he master and conducted by
Persons skilled in nautical affairs. This was, as the learned

Judge obsepved, « what every prudent master ought to do

under the like circumstances.”’
dader i !

* 2 Haggard, 877, 387.

¥¥—~i
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We do not say that such a survey is indispensable. No
doubt proof of the necessity and of the extent of the neces-
sity may be otherwise made. But where the repairs alleged
to be made are extensive, and the necessity otherwise left in
doubt, the absence of such an examination will go far to
warrant the conclusion that no real necessity existed.

The evidence in respect to the bills for supplies covered
by the bottomry bond is not so strong as to the absence of
necessity for them. But there are some items included in
these bills, and particularly a very considerable item stated
as a general balance found due on a former account of the
consignee of the ship, which can hardly be regarded as sub-
Jects of bottomry.

Under these circumstances, if there were any proof affect-
ing the lenders with actual knowledge of the facts, it would
be our duty to pronounce the bottomry wholly invalid. For
there is no evidence that they made any inquiry whatever,
and the maritime law holds them to reasonable diligence in
this respect.

But mere omission to make inquiry will not invalidate the
bond altogether. It may be good in part and void in part.
And where, as in this case, part of the repairs and supplies
have been shown to be necessary, and there is no reason to
impute fraud or collusion to the lenders, the bond, though
void as to the items of whieh the necessity is disproved or
not shown, may properly be held valid as to those items the
necessity of which is shown. el

Under the view which we have taken of this case 1t 15
necessary to consider the evidence as to the necessity for
credit. It may be of use, however, to observe that while
there is evidence to show that the respondent, Law, was.ft
man of large means, and known as such by some persons.n
Rio, the proof does not satisfy us that the sum named in the
bond could have been raised on his credit at rates more ad-
vantageous than were actually obtained, much less .that tl{e
lenders in this case could by any diligence of i'ﬂqﬂ”'.Y: haxve
Jearned that this might be done. It is matter of historys
of which the court will take notice, that the year 1857 was

not
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a year of financial revulsion and distress throughout the
greater part, if not the whole, of the commercial world, the
effects of which were still felt in the spring of 1858. In
such a time proof of the practicability of obtaining funds, in
a port so remote, upon the credit of the owner, should be
clear indeed in order to affect a lender upon bottomry with
the duty of inquiry.

On the whole the decree of the Circuit Court must be
REVERSED, and the cause must be remanded to that court
with directions to refer the accounts for repairs and supplies
to one or more commissioners experienced in commerce and
f’f known intelligence and probity, to ascertain, under the
lnstructions of the court, what portion of the repairs and
supplies, actually furnished to the ship, were really neces-

sary, and for the amount thus ascertained and approved by
the court to enter

DECREE FOR THE LIBELLANTS.

Latuam’s aNp DEMING’S APPEALS.

An appellant has a right to have his appeal dismissed notwithstanding the
opposition of the other side.

T'HESE were two appeals from the Court of Claims, in suits
segalnst the United States, They had been passed at former
A‘t":;i,n aITdGlea-rly at this one, Tt being alleged by Mr. Hoar,
interesf}.t enefral, that they involved a .question- of public
e f-_ 0 wit, the 1egal' tender question—which he de-
anew’ }?l some reasons which he stated, to have passed on
ment’u 4 aﬁﬂfed ﬂ}e court to fix a day at this term for argu-
OpiniOnpon them, it being stated by him that it was, in his
oy t,o T}?st desirable that the matter should not be post-
by Messns g.nz(?Xt term. After opposition and some delays
Wit dLe niéd L;{ isle and Mervjyman, Jor the appellants respectively,
in the rédsed 1at any question of legal tender was presented

Sk rds, and asserted that the cases, whenever called,

e D
e 0 passed, on an understanding by themselves, the
. IX, BT IAT

10
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counsel of the government, and the court, that if any such
question were properly in them it should abide the decision
to be made in Hepburn v. Griswold,* then under considera-
tion by the court—a day was fixed for the hearing of the
cases. When the day arrived the cases were postponed,
owing to another case being before the court. Being finally
called, Mr. L. S. Chalfield, with whom was Mr. Merryman, for
the appellants respectively, offered a stipulation signed by them
in behalf of their clients, and moved to dismiss the appeals.
The Attorney-General opposed the motion; stating that it was
a surprise to him; that he was now prepared to argue the
cases, and desired to do so.

After some conference on the bench, where the judges did
not seem to be entirely unanimous, the court withdrew for
consultation. On their return, the CHIEF JUSTICE an-
nounced it as the unanimous judgment of the court that the
appellants had a right to have their appeals dismissed, and
they were both DISMISSED ACCORDINGLY.

THE JOHNSOX.

Steamers navigating in crowded channels and in the vicinity of wharves,

must be run and managed with great caution, and with a strict 1"eg_”rd
to the established rules of navigation, including that one which requires
them, when approaching from opposite directions, to put their helms to
port. If they are about to attempt any mancuvre not usual a?.nd clex'n'ly
safe, such as running in under the bows of another vessel in m?twli’
they must not only sound their whistle or give the other proper S"gnaai
but before attempting the manceuvre must be certain also that the sign
was heard and understood by the approaching vessel.

APpPEAL from the Circuit Court for the Southern Distrlct
of New York, in a case of collision, the case being this:

All steamers navigating the crowded waters of the New
York harbor, were bound in 1863 to obey the following
Ruwirs oF Naviearion, prescribed originally for the eonduct
of passenger steamers, but adopted by other vessels.

% The Legal Tender Case, 8 Wallace, 603.
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“Rure 1. When steamers meet ‘head and head,’ it shall be the
duty of each to pass to the right, or on the larboard side of the
other, and either pilot, upon determining to pursue this course,
shall give as a signal of his intention one short and distinct
blast of his steam-whistle, which the other shall answer promptly
by a similar blast of the whistle. But if the course of each
steamer is 80 far on the starboard of the other as not to be con-
sidered by the rules as meeting ‘ head and head,’ or if the vessels
are approaching in such a manner, that passing to the right (as
above directed), is unsafe, or contrary to rule, by the pilot of
either vessel, the pilot so deciding shall immediately give two
short and distinct blasts of his steam-whistle, which the other
pilot shall answer by two similar blasts of his whistle, and they
shall pass to the left, or on the starboard side of each other.

“RuLe 2. When steamers are approaching each other in an
oblique direction, they will pass to the right, as if meeting ‘head
and head,” and the signal by whistle shall be given and answered
promptly, as in that case specified.

'“ Ruie 3. If, when steamers are approaching each other, the
pilot of either vessel fails to understand the course or intention
of the other, whether from the signals being given or answered
erro?eously, or from other cause, the pilot so in doubt shall im-
mediately signify the same by giving several short and rapid
blasts of the steam-whistle, and if the vessels shall have ap-
Proached within half a mile of each other, both shall be imme-
S}‘ltely 81OW(?d to a speed barely sufficient for steerage-way, until
e pr?per signals are given, answered, and understood, or until

6 vessels shall have passed each other. #

“RuLe 4. The signals, by blowing of the steam-whistle, shall
not;g(l):jn a[i,d answexted by pilots, in compliance with these rules,
e \3hw en n}eetlng D hez?d and head,” or nearly so, but at all
i e os}? Iiassmg or meeting, 'at 3 distance within half a mile

«N. B '1?;; arfmd thﬁther passing to the starboard or'larb.oard.
RS eX.ce tehOPegOmg rules are .to ?e c‘omplied with in all
o in’the v}i)ci:tt en steamers are navigating in a crowded channel
et rulny of wharves; un.der these cxrcl'lmstanees'steam-

and managed with great caution, sounding the

whistle ag :
St S may be necessary, to guard against coilisions or
er accidents,” 5

be

Wi -
ith these rules in forcg, the Burden, a small propeller




~ not hear the two whistles, and of course gave no answ
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tug, was towing up the East River from Atlantic Dock,
Brooklyn, the canal boat Kate McCord, heavily loaded with
wheat, she being fastened to the larboard side of the pro-
peller. The propeller with her tow was on her way from
the Atlantic Dock, on the Brooklyn side of the East River,
to Pier 44, on the New York side of it, and in a direct line
from the dock to the pier. The tide was the middle of the
ebb, running strongly down. In consequence of the shape
of the land from Catharine Ferry to Atlantic Dock, there is
a strong eddy tide which runs up along the Brooklyn shore
to the upper side of the Fulton Ferry slip, when the tide is
running ebb, and tugs bound up seek that eddy tide for the
double reason that they get the aid of the eddy tide instead
of the opposition of the ebb tide, and they avoid vessels
bound down, leaving to them the advantage of the ebb tide
and the breadth of the river. The propeller was, accord-
ingly, going slowly up in that eddy tide 100 to 150 feet from
the Brooklyn piers, and when she had nearly reached the
ferry slip she saw the Scranton, a large side-wheel steamer,
with an empty barge on each side, coming rapidly down the
river, out towards the middle of the river just above the
Fulton Ferry.

The Scranton, when about opposite the upper part of the
Fulton Ferry slip, starboarded her helm, and at a rapid rate
swept in, in a curve toward the Brooklyn shore, with the
purpose of running in under the bow of the propeller, ﬂPd
picking up a boat lying on the lower side of the lower pier
of the Fulton Ferry slip.

The propeller, seeing the steamer thus coming danger-
ously towards her, blew one whistle, which is the regulah@
signal to indicate that she intended to keep to the right, and
those on the steamer testified that she blew two whistles,
which is the regulation signal that would have indicated th?;
she was going to the left; but the men on the pTOPe”e"rg]l;
eritly
signal. Indeed, had they heard them, the men on the pro-
peller, as it rather seemed, could not at that time have done
anything to prevent the collision, situated as the prop

eller
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was. The result was that the steamer ran directly into the
canal boat, which was lashed to the propeller, and did her
and her cargo serious injury; also injuring herself.

The owners of the canal boat libelled both the steamer and
the propeller to recover her damage by the collision, alleging
a joint or several negligence; and the owners of the steamer
libelled the propeller to recover her damage by the collision,
alleging negligence of the propeller alone.

The District Court held that both steamers were in fault,
and decreed against them jointly for the whole loss. The
claimants of both vessels appealed to the Circuit Court.
That court reversed the decree of the District Court so far
as it affected the propeller, and charged the whole loss upon
the steamer, on the ground she was wholly in fault.

From this decree the claimant of the steamer appealed to
this court, and the libellants did likewise. The evidence was
somewhat voluminous, but not very conflicting on the ma-
terial points.

Mr. Fithian, for the steamer; Mr. Benedict, for the propeller;
Mr. Van Santvoord, for the canal boat.

Mr. Justice CLIFFORD delivered the opinion of the court.

Damages were claimed in this case on account of a col-
lision which oceurred in East River, on the ninth of Decer-
ber, 1863, between the canal boat Kate McCord, and the
steamboat Joseph Johnson, whereby the canal boat and her
cargo, consisting of seven thousand bushels of wheat, were
greatly injured.

Prior to the commencement of her trip, the canal b
lying in the Atlantic basin at Brooklyn, and the proofs. show
that she was heavily laden, and that she was taken in tow
there by the steam propeller William F. Burden, to.be towed
up the river to pier forty-four, on the New York side O.f the
river, for the purpose of discharging her cargo and de.thvel"
ing the same on board of the ship Whampoa, then lying at
that pier. She was lashed to the port side of the propeller,
and when the collision occurred, the propeller with the canal

oat was
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boat in tow was proceeding up the river to the place where
her cargo was to be transshipped.

Loss was sustained by the owner of the canal boat and
by the owners of her cargo, and they joined in the same
libel, claiming damages, as well of the propeller to which
the canal boat was lashed as of the steamboat Joseph John-
son, which collided with the canal boat, and which was the
immediate cause of the injury both to the canal boat and her
cargo.

Lashed to the propeller as the canal boat was, she was as
entirely under the control of the propeller as if she had been
a part of that vessel. When they were proceeding on their
course up the river, the Johnson, with two unladen canal
barges in tow, one on each side, started from Corlear’s Hook,
on the New York side, on a trip down the river, inclining,
however, towards the Fulton Ferry dock, on the Brooklyn
side, to a point just below the lower slip of that dock, where
she intended to take another boat in tow. When the boats
started ou their respective trips it was about eleven o’clock
n the forenoon, and the tide at that time was half ebb, with
a strong current in the channel of three miles an hour.

Vessels of that description proceeding up the river on that
side, in that state of the tide, usunally keep close to the shore,
as they by that means avoid the downward current in the
stream, and get the aid of the eddy or reflex tide near the
shore, which facilitates their progress, and the evidence
Shovs?s that the propeller, with the canal boat in tow, was pro-
ceeding up the river along that shore in the track usually
bursued by steamtugs in performing towage service under
those circumstances,

‘Boats descending the river at ebb tide usually select the
middle of the channel, as their speed is much aided by the
eurrent, and the witnesses generally concur that the Johnson,
until Just prior to the collision, was proceeding down the
'IVer In a course much nearer the centre of the stream than
the ascending boat with her tow lashed to her port side.
s@fa‘“ded. by the current the speed of the descending boat was

*ven miles an hour; but the propeller with the canal boat
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in tow was not able, in ascending the river, to make more
than three or four miles an hour.

Whatever may have been the cause, it is admitted by the
master of the Johnson that he did not see the propeller until
she was opposite the slip next above the ferry slip, and he also
states that the propeller, at that time, was about the same
distance below the ferry that the Johnson was above that
point, and of course they were not far distant from each
other.

They were approaching at a combined speed of ten or
eleven miles an hour, but not exactly from opposite directions
nor on lines precisely parallel, as the Johnson was nearer to
the centre of the stream than the propeller, and her course
was inclining towards the Brooklyn shore. Strong doubts,
however, are entertained whether the vessels would have
collided if both had kept their course, but it is not necessary
to decide that point, as it is conceded that the helms of both
were changed before the collision occurred.

Appearance was regularly entered by the owners of the
steamers, and the claimants of each steamer filed se‘pfiu'ate
answers, denying that their vessel was liable for the 1mjury,
but the District Court held that both vessels were in fau_lt,
and entered a joint decree for the libellants in conformity
with the allegations of the libel. Dissatisfied with the de-
cree the claimants of the respective steamers appealed to th_e
Circuit Court, where all the parties were again heard, and
the Circuit Court affirmed the decree of the District Court
as against the Johnson, but reversed it as against the pro-
peller, holding that the Johnson was wholly in fault for the
collision. Whereupon the claimants of the Johnson appealed
to this court, and the libellants also appealed from so much

of the decree as held that the propeller was notin fault.

All persons engaged in navigating vessels upon navigable
waters, whether upon the seas or in rivers or harbors, al“;
bound to observe the rules of navigation recogu}zed anic
approved by the courts in the management of their ]\]?S_Sens
on approaching a point where there is danger of collsion:
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Such rules are ordained and administered to prevent col-
lision and to afford security to life and property exposed to
such dangers, and experience shows that if they are season-
ably observed and strictly followed such disasters would sel-
dom occur.*

Rules of navigation are obligatory upon vessels approach-
ing each other from the time the necessity for precaution
begins, and they continue to be obligatory as the vessels ad-
vance, so long as the means and opportunity to avoid the
danger remain. They are not strictly applied to a vessel
which is otherwise without fault in cases where the proximity
of the vessels is so close that the collision is inevitable, and
they are wholly inapplicable when the vessels are so distant
from each other that measures of precaution have not be-
come necessary to prevent a collision. But precauntions, in
order to be effectual, must be seasonable; and if they are
not so, and a collision ensues because they were not adopted
earlier, it is no defence to show that they were adopted as
soon as the necessity for the precaution was perceived, nor
to prove that at the moment of the collision it was too late
to render such a precaution of any service. Unless precau-
tions are seasonable they are of little or no use, as it will
seldom or never happen that a collision could be avoided at
the time when it occurred.+

Steam vessels, independently of the sailing rules enacted
b)_? Congress, are regarded in the light of vessels navigating
with a fair wind, and are always under obligations to do
Whatever sailing vessel going free or with a fair wind
WOl)ll.d be required to do under similar circumstances.}
Saillizlt(:ryt(; the passage of. the act of Congress prescribing

g rules, as well as since that time, steam vessels ap-
52(1’3211:_“.81{ each 0.’[1.191‘ from opposite directions, so as to in-
T ]:ha;)f cﬁhsxon, were required to put their helms to
oy cach may pass on the port side of the other, an.d

ourtis of the opinion that that rule is applicable in this

ettt

* Steamshi

- p v. Rumball, 2 e
T The Gov P e

ernor, 1 Clifford, 97. 1 St. John v. Paine, 10 Howard, 583.
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case, although the collision occurred before that act of Con-
gress went into operation.*

Suppose it to be true that these vessels were approaching
each other on intersecting lines, so that they would have col-
lided if they had not changed their course, then it is clear in
view of the circumstances that each was bound to port their
helm and pass to the right, as there was nothing to prevent
them from complying with that well-known rule of naviga-
tion. They were navigating in the daytime and in good
weather, and they had an unobstructed view of what was
before them; but the Johnson, instead of complying with
that rule of navigation, put her helm to starboard for the
purpose of crossing to the Brooklyn side and taking another
boat in tow, which was lying in the dock, just below the
lower slip of the Fulton Ferry. Descending the river, as the
Johnson was, at the rate of seven miles an hour, she obeyed
her helm readily, and aided by the reflex tide as she left the
stream she came round quickly so as to head towards the
shore, and as she advanced on her new course she struck
the canal boat on her port side and caused the injury de-
scribed in the libel.

Complaint is made by the appellant that the prope
was in fault, but the court is of the opinion that what the
propeller did was correct, and that she left nothing undone
which, under the circumstances, was required of her by the
rules of navigation. When the master of the propeller saW
that the Johnson was heading direetly towards the canal lf?oat,
Le ported her helm, which was all he could do at that time,
as the collision was inevitable. Some benefit, Do doubt,
resulted from the movement, as it doubtless diminished tlhe
force of the blow and lessened somewhat the injury to t1¢
canal boat and her cargo.

Unexplained, the appellant concedes that
the steamboat to cross the track of the prope A
passed up, would not be warranted by the rules of navigad

hefore
tion, but he alleges in argument that the Johnsou, betor
e S

ller

the attempt of
ller hefore she

# The Sussex, 1 Robinson, 275; The Niagara, 3 Blachford, 87-
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she starboarded her helm, gave notice to the propeller, by
blowing her steam-whistle twice, that she intended to malke
that change in her course and go to the left, but the weight
of the evidence is the other way, and the theory of the de-
fence is expressly contradicted by the answer, which must
be regarded as alleging the true state of the case.

Whether tested by the pleadings or the evidence, the case
shows that the helm of the steamboat was put to starboard
when, if changed at all, it should have been put to port, and
that the steamboat was put upon a course heading towards
the Brooklyn shore, across the track of the propeller, before
the steamboat blew her whistle, as alleged by the appellant.

Even supposing it were otherwise, and that the theory of
fact assumed by the appellant could be sustained, still the
court is of the opinion that it would constitu'te no valid de-
fence in this case, for several reasons, which will be briefly
explained : (1.} Because the respective vessels, as they ap-
proached each other, were in such close proximity that the
steamboat had no right to insist upon any departure from
the ordinary rules of navigation. (2.) Because any such
departure from the rules of navigation as that contemplated
by the steamboat, necessarily involved danger of collision,
as the propeller was nearer to the shore than the steamboat.
(3.) Because the steamboat, even if she did blow her whistle
before she starboarded her helm, still she had no right to
change her course until it was certain that the signal was
heard and understooq by the approaching vessel. (4.) Be-
cause _the signal, even if given before the order to starboard,
Was nevertheless too late to Jjustify the steamboat in attempt-
Ing to cross the bows of the propeller; but the court is satis-
2511 l?;zt t‘he signal, if gixren as alleged by the appellant, was
Tl elli%togd by those in cha'rge of the p{'opeller, and that
i qte:;llg)a le rashuness, in view of the circumstances, for
befgre 2 oat to attenﬁ1pt to cross the bows of the p.ro.peller
co-opemtce.lvmg any signal that the propeller was willing to

i € n the proposed change of course.
si““;;)S: r?(rll _bo.ard the steamboat received no answer to their

S 1t 1s reasonable to suppose that if they were at-
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tentive to their duties they must have known that those in
charge of the propeller did not understand their signal, and
consequently if they made the proposed change in the course
of their steamer, a collision would follow, and if they did not
so understand the matter, it was their own fault.

Viewed in any light, the propeller was not at fault, and
the responsibility must rest on the steamboat. Ourconclusion
is, that the Johnson is liable for the whole damage, and that
the decree of the Circuit Court should be in all things af-
firmed.

Appeal was taken by the libellants from so much of the
decree as exonerated the propeller, but their claim, in the
view of this court, is against the colliding steamboat, and not
against the propeller.

' DECREE IN EACH CASE AFFIRMED.

BonNNER v. UNITED STATES.

The United States cannot be sued in the Court of Claims upon equitable
considerations merely. Hence the holder of a military bounty-l_&ﬂd
warrant can have no legal right through that court, against the United
States, for compensation on the allegation that the government has
wrongfully appropriated to other uses the lands ceded for his benefit.

AprEAL from the Court of Claims; the case being this;

The State of Virginia, during the Revolutionary Waf,
promised bounty lands to her troops, on Continental estab-
lishment, and at an early day set apart for their benefit 2 tract
of country within the limits of the present State of .Kentucky ]
which it was supposed at the time would be sufficient for tl}le
purpose. Recognizing, however, that this reservation mig "t
prove insufficient to satisfy the claims of these troops, V{:'
ginia, in ceding, March 1st, 1784, to the United States t e
territory beyond the Ohio River, reserved all the Jands lying
between the Scioto and Little Miami Rivers, to supply auy
deficiency of lands in the Kentucky district. It was very
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soon manifest that the apprehended deficiency existed, and
the second reservation, therefore, became operative. Inorder
to ascertain the limits of this reservation, it was necessary to
find the sources of these two rivers and to run the line be-
tween them. The execution of this object was the occasion
of much difficulty and the cause of frequent legislation by
Congress. Two lines were run by different surveyors, one
by Ludlow and the other by Roberts. Itis unnecessary here
to trace the history of these lines, or to show which is scien-
tifically correct. It is enough to say that Congress, in 1818,*
established Ludlow’s line as the true boundary, and excluded
entries upon the west side of it.

In this state of things, Wallace, being the owner and holder
of unsatisfied military bounty-land warrants, issued by the
State of Virginia for the services of her troops on the Con-
tinental establishment in the war of the Revolution, located
them, in 1838 and 1839, on lands which he asserted to be
within the district reserved by Virginia to satisfy warrants
of this class, in her deed of cession to the United States of
March 1st, 1784. The entries were, however, made on the
west side of Ludlow’s line. That line, therefore, excluded
the land on which Wallace located his entries, though Rob-
erts’s line included them.

The lands on which the attempt was thus made to locate
these warrants had long before that time been disposed of to
Oth'er. parties, and the government declined to recoghize the
validity of Wallace’s proceedings, and refused to issue pat-
ents to him. Wallace accordingly filed a petition in the
1(]10ur‘c of Claims; a court which, by the act constituting it,}
Si::tgswer to hear and determine claims against the United
execuzi;; g’;unded upon any law of Congress, or .regulalz'on of an

iod fparlment, or upon any contract with it, express or im-
3: . Hls claim was that as the government had wrongfully

p{;ropr lated the lands on which the warrants were laid, and
as he could not get the lands themselves, he should be paid

t : g ) :
he amount of money received into the treasury from their
Te————

* 3 Stat. at Large, p. 424,

1 See 10 Stat. at Large, 612.
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sale, with interest, or, in lieu thereof, have land scrip issued
to him ; the petitioner stating that he would be satisfied with
this, “or with such other mode, if any there be, as will be
equitable and just.”

Wallace dying soon after, his executor and devisee, one
Bonner, took his place upon the record. He insisted in the
Court of Claims that there was no power in Congress to estab-
lish Ludlow’s line as the true boundary, since Virginia had
not assented to this action on its part, and since it was de-
monstrable that this line did not include all the lands be-
tween the two rivers.

The Court of Claims, however, took a different view of
the obligations of the government, and decided adversely to
the claim on its merits.

The case being now here for review.

Myr. Hoar, Altorney-General, and Mr. Talbot, special counsd,
Jor the United States, having argued the question of merits,n
reply to Mr. J. J. Coombs, for the appellant, contended that
there was a defect in the appellant’s case on its face; that the
allegation of the petition was of property held in trust by the
United States for the satisfaction of these bounty warrants,
and of a violation of this trust by the trustee; with a prayer
not for judgment for a sum of money, but in fact for any
equitable relief; that the Court of Claims being created by
statute, its equitable jurisdiction was to be sought for in the
acts of Congress defining its powers; and that there no sqch
jurisdiction could be found. It was not authorized to give
judgment except upon the basis of an act of Congress, 3
regulation of an executive department, or a contract,'wl?ltfh
terms did not include a case of trust arising out of a Virginia
bounty-land warrant.

Mr. Justice DAVIS delivered the opinion of the court.

If the position of the counsel of the United States, t'hat the
Court of Claims has no authority to hear a case of this c_hal"
acter, be well taken, we are relieved of the necessity of de-
ciding the merits of the controversy.
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The claimant insists that there was no power to establish
Ludlow’s line as the true boundary, and exclude entries
on the west side of it, as Virginia did not assent to this
action on the part of Congress, and as it is demonstrable
that this line does not include all the lands between the two
rivers,

If this position be correct, this claim is based on the theory
that the United States has violated the trust contained in the
deed of cession of the Northwestern Territory, and is bound
in good conscience to furnish compensation to the Virginia
beneficiaries who suffer by this misconduct. This makes a
case for the interposition of a court of equity, and if it were
a controversy between two private suitors, it would have to
be settled there, for a court of law could not afford the proper
mode and measure of relief. But the Court of Claims has
10 equitable jurisdiction given it, and was not created to in-
quire into rights in equity set up by claimants against the
United States. Congress did not think proper to part with
"che consideration of such questions, but wisely reserved to
itself the power to dispose of them.

Immunity from suit is an incident of sovereignty, but the
government of the United States, in a spirit of great libe-
rality, waived that immunity in favor of those persons who
had claims against it which were founded upon any law of
Congress or regulation of an executive department, or upon
any contract with it, express or implied, and gave the Court

of tClaims the power to hear and determine cases of this
nature,

The inquiry then arises whether the present case, in view

{;f this }imited Jurisdiction, is one that the Court of Claims
. :'{111 :;tl‘ghﬁ to 00n§ider. T.he answer to this question seems
i Tas.y solution. It is not p-retended that there was
o zﬁﬁia'n?n of a.depa,rtment to justify the entries in dis-
o 2 i lzcertam, instead of having a law of Congress
of 1egisi13§in, tbe?r were made in v1olati.on of the whole course
e jﬂ\_f)n ¥ Congress on the subject. Congress has not
t]‘mn.é g }he boundary line of the reservation, excluded

"¢ entries, but has also limited the time in which the
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holders of warrants of the class in question should have
the right to locate them, and, in addition to this, has for-
bidden their location on tracts of land for which patents
had been previously issued, or which had been previously
surveyed.*

As the land in question had been previously patented to
individuals, or granted for the use of schools, it follows that
the attempt on the part of the claimant to locate his war-
rants on them was contrary to law, and that the claim which
he now makes for compensation, because of the failure of
this proceeding, cannot be said to be founded on a law of
Congress. Nor can it be said to be based on a contract in
the sense of the law conferring jurisdiction on the Court of
Claims. That court was authorized to enforce legal rights
and obligations, but it could not proceed further and judge
of the equities between the citizen and his government. .In
the absence of legislation by Congress the holder of a Yll’-
ginia military bounty-land warrant can have no legal rlght
against the United States for compensation on the allegation
that the government has wrongfully appropriated to other
uses the lands ceded for his benefit.

It is only a contract authorized by law that the Court of
Claims can consider, and as there is no law of Congress on
this subject there is nothing on which that court coulfi base
a judgment against the United States if, in the opinion of'
that tribunal, it had not fulfilled its duties towards thfe b?'}e'
ficiaries under the Virginia deed of cession. The liability
of the government, if at all, arises out of the breach of an
accepted trust, and that liability cannot be enforced at law.
The claimant is in no better position because the govern-
ment is the trustee than he would be if a private person 0C
cupied that relation, and it is very clear, if such were the
case, that a court of equity would alone have the power to
deal with him. :

As the government has not thought fit to allow itgelf to

i AN
* See the following acts of Congress: March 23, 1804, 2 Stat. at ;‘;fﬁé

274; March 2, 1807, Ib. 425; April 2, 1818, 3 Id. 423; March 1,

Id. 772; July 7, 1838, 5 1d. 262.
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be sued in the Court of Claims on equitable considerations,
it follows that the remedy of the claimant, if any now exists,
is with Congress.

The judgment of the court below is REVERSED, and the
case is remanded to that court with directions to dismiss the
petition for

‘WANT OF JURISDICTION.

THE HARRIMAN.

Performance of a contract of charter-purty to proceed to a distant port speci-
fied, made during a war and for the obvious purpose of furnishing ar-
ticles to one of the parties to it, held not dispensed with by the fact,
learned in the course of the voyage, that the whole purpose of the voy-
age was defeated by the changed condition of military operations; the
language of the charter-party having been absolute in its terms, and
without provision for any contingency.

Arpear from the Circuit Court for the District of Cali-
fornia, the case being thus:

During the recent war between Spain and the Republics
of Chili and Peru, the Spanish fleet being engaged in active
hostilities in the South American waters against the ports
of the enemy, required supplies of steam-coal, and vessels
were taken up on charter, in San Francisco, to convey car-
goes for delivery at sea to the vessels of the fleet in aid of

the hostile operations of blockade and bombardment of the
Chilian ports,

Amf)“g these vessels taken up by persons watching the
Operations of the Spanish fleet, was the ship B. L. Harriman,

Whi(‘;h was en

d gaged in this service by a charter-party, under

ate of May 4th, 1866, entered into between one C. J. Jan-
Sen, h.el“ Owner, a merchant of San Francisco, and a certain
“heric, as freighter, also a merchant of that city.

The ship engaged her whole capacity to the freighter, and

to tak 3 1 :
¢ take 1o cargo except from him or his agent, he stipulat-
VOL. 1x. 11
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ing to furnish a cargo of 786 tons of steam-coal (already laden
on board) and to pay “for the use of said vessel during the
voyage aforesaid, $15 per ton, one-half to be paid here to C.
J. Jansen, of San Francisco, two days after the sailing of
the vessel, and the other half to C. J. Jansen, of San Fran-
cisco, on receipt of cancelled bill of lading that the coal has
been delivered.”

The owner stipulated for the freighting and chartering
of the vessel “for a voyage from San Francisco to Cobija,
Bolivia, or other ports in the Pacific; the port of discharge to
be named before the vessel sails from San Francisco ; such instruc-
tions to be given by letter in triplicate, which will contaiu
the privilege which is hereby given, that if the vessel pro-
ceeds direct by the instructions given to Valparaiso, the cotn-
manding officer of the Spanish navy will have the right lo receie
only a part of the cargo, the whole, or none, and to send her, if
he desires, to another port in Chili, Peru, or the Chincha Islands,
and in that case, the vessel will immediately proceed to the
port which will be named by said commanding officer, and there
complete her discharge.”

The letter of instructions provided for in the charter-party
was given by the freighter to the master of the ship, under
date of May 14th, 1866, and says:

«T hereby name you the port of Valparaiso, Chili, as the first
port you have to proceed to on leaving San Francisco, and whfﬂn
there, to report yourself to the commanding officer of the Spanish
navy, who will have the right, &c.”” (pursuing the privilege con-

tained in the charter-party).

The instructions proceed:

“T herewith hand you a letter for the commanding oﬁicer‘of the
Spanish navy, at Valparaiso, which contains the bill of lading 9
your entire cargo of coal, indorsed to his order, a duplicate UFiEhis
charter-party, and of this letter.”

On May 17th, 1866, before the ship sailed, the freighter
addressed another letter of instructions to the master, co-
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taining a copy of some instructions which he had himself
received from Panama, and requesting the master to follow
them so far as he could. They were thus:

“On receipt of this letter, if you have not attended to all our
outstanding orders, you are requested to suspend operations
until farther ordered, including even the last one thousand tons
of coal, for it is more than possible that the naval forces down
there will have changed their base of operations. In case, how-
ever, you should have taken up a vessel before the present
reaches you, then you must instruct the ship to seek after the jleet
between the port of Valparaiso and the Chinchas.”

On the 19th of May, the freighter gave to the master the
liberty to call at the Chincha Islands, if wind and weather or
other circumstances favored his making them without preju-
dicing ihe freighter’s rights under the charter-party and instruc-
tions,  These islands are about 1200 miles north of Valparaiso,
to which place, it will be remembered, that by the principal
letter of instructions the freighter had directed the master
to go.

_ After the ship sailed, the owner wrote a letter to the freighter,
1n which he says:

.‘fIn your charter of the ship.B. L. Harriman there is no pro-
vision made for the possibility of there being nobody to receive
her (the ship’s cargo) on arrival, nor do I know that the captain
of the Harriman had your private instructions on this point.
At the time of making the charter we could hardly contemplate
anything of the kind, hence the omission, and wish you will
make some provision in the event sueh should be the case, and

instruct me how to act, that I may communicate same to Cap-
tain Swenson.”

DUI‘ing the period of this transaction, war existed between
Spaln and Chili. The cargo was intended for the admiral
%E the S.panish fleet, then supposed to be operating against

alparaiso, The ship sailed from San Francisco, May 22d,
2“? on May 24'th the fleet left the coast of Chili, and went to parts
Tknown, and did not return there. The ship arrived at the Chin-
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chas August 3d, 1866,and was there informed of the bombard-
ment of Callao by the Spanish fleet, May 2d, that the fleet
had been badly shattered and had sailed away; that a regular
mail steamer from Valparaiso reported at the Chinchas that
all was quiet at Valparaiso, and that nothing was known of
the fleet. The master also proved that the coal would have
been seized at the Chinchas if he had betrayed the objects
of the voyage, as the feeling was very bitter, and that he be-
lieved the coal would have been instantly seized at Valpa-
raiso.

The ship returned to San Francisco without having ever
gone past the Chincha Islands. Being now in San Fran-
cisco, the owner offered to deliver the cargo there to the
freighter, on payment of freight according to the charter-
party. Payment of freight was refused by the freighter, and
the cargo was demanded ‘by him, which was refused except
on payment of freight. The owner sold the cargo, and the
freighter libelled the ship for the value of the cargo, and to
recover back the amount paid under the charter-party, at
the outset of the voyage, as so much freight paid in advance.
The owner justified the sale under his lien for freight, claim-
ing the unpaid charter-money, and a return freight at the
same rate for the home voyage.

The District Court sustained the owner’s right and lien
for the unpaid charter-money, but rejected the claim for
freight on the return voyage, and, as a result, gave a decree
against the vessel for the balance of the proceeds in the
owner’s hands from the sale of the cargo, after satisfying the
lien as allowed.

The Circuit Court rejected the right and lien of the owner
to the charter-freight, and gave a decree for the proceeds of
the cargo sold, and the charter-money paid at the outset of
the voyage.

The claimant appealed to this court.

Mr. Evarts, for the appellant :

The real freighter, acting through the agency of the lipeli
lant, a San Francisco merchant, was obviously the admira
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of the Spanish fleet, and to him the cargo was consigned,
the bill of lading indorsed, and to him the ship was required
to report, and his instructions the master was required to
obey. The whole object of the voyage and the whole motive
of the affreightment, were the supply of coal to the Spanish
fleet, for use therein, in aid and support of its hostile opera-
tions against the Chilian seaports. This service of the ship
not only made the cargo, by its destination, contraband of
war and lawful prize to the Spaniard’s enemy, but exposed
the ship itself, thus made a guilty tender of the Spanish mari-
time hostilities, to lawful capture and condemnation. These
considerations determine the destination of the voyage as the
Spanish fleet off the coast of Chli, and limit the purpose and
the significance of any reference to Valparaiso, the Chinchas,
or the other geographical or commercial points, to an ascer-
tainment of the situs of the fleet, within the reciprocal en-
gagements of the charter-party. The ports or comierce
of the Spaniard’s enemy were not only wholly foreign to.
the purpose and the terms of the projected voyage, but the
Dature of the enterprise and the interests of owner and
freighter alike, excluded such ports and commerce as an al-
te}*native resort, or even a possible refuge, unless from other-
Wise inevitable shipwreck. By the very necessity of the re-
ciprocal engagements, therefore, upon which the projeet of
th.Q voyage rested, the situs of the Spanish fleet, as the ter-
mln?s of the voyage, and the presence of the consignee, the
ad.mn*al, to receive the deposit of the cargo and liberate the
Shilp from its transported burden, was within the obligations
of the freighter, and clear of any responsibility or venture of
t.he owner. The charter-party, the contemporaneous instruc-
tions, and the last advices from the Spanish fleet, communi-
cated to the master by the freighter, admit of but one inter-
{)rr:’ltah(ln.l. The Spanish ‘ﬂeet was to receive the cargo at
direl:tﬂ;:;ss, an(? the :.;tdn.nral', within certain .limits, was tf)
e thf;plosgtt or dlstrlbu?lon. By the advices communi-
dn Mayﬁ st e efrdof the freighter to the.master, under date
o 'th, an indulgence rather than a l‘lgl.lt was suggested,

L, contingently, the presence of the Spanish fleet between
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Valparaiso and the Chincha Islands should be a suofficient
compliance with its obligations in respect of the geographical
terminus of the voyage.

The ship sailed upon and completed the voyage, bringing
itself within the waters contemplated as the situs of the Span-
ish fleet for the reception of the cargo. She held the cargo
merely for delivery, and nothing but the absence of the
stipnlated depositary and consignee prevented the delivery.
Within two days after the ship sailed from San Francisco
(May 24th), the Spanish fleet voluntarily withdrew from the
South American waters, and never returned. Thus, by this
voluntary act of the freighter’s principal and stipulated con-
signee, the delivery of the cargo was prevented, its deposit
rendered impossible, and the ship’s master made the freight-
er’s agent, by necessity, for the preservation of the cargo.
The master of the ship, observing all the obligations of his
new and compulsory duty, by prudent counsels and pl‘OII-lPt
action, extricated the cargo from the destruction to which
the consignee had abandoned it, and the ship itself from. the
peril to which the consignee’s desertion of his obligations
had exposed it.

The decree of the Cirenit Court should be, therefore, re-
versed, and the decree of the District Court either affirmed
or modified, according as the judgment of this court shall
be on the question of the earning of freight on the return voyage.

Mr. B. R. Curtis, contra, contended that whatever expecta-
tions the parties might have had, the contract was an ab§0-
lute contract to proceed to Valparaiso, unless otherwise
directed by the Spanish admiral while on the voyage to
that port; that the meaning of the contract was not to 'be
influenced by the result of the war in Chili; that the P"“'“’eS
not having had an ex post facto experience, the .contract wad
not to be interpreted by ex post facto discoveries; th
contract had not been performed, inasmuch as the ship pro-
ceeded but to the Chinchas, twelve hundred milegﬂ short of 'the
proper port, and then, not having found the Spanish fleet, 1M~
mediately broke up the voyage and began her retarn voy o2

that the
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to San Francisco; that the charterer had in no manner
waived performance, nor prevented it by any fault of omis-
sion or commission; that as a necessary deduction from the
foregoing premises no freight had been earned, and that the
owner, Jansen, must account for the full value of the cargo,
and refund the half freight paid in advance.*

The learned counsel further argued, that it was a propo-
sition too clear for denial, and one which had been lately
strongly applied in this court,} that where a party under-
takes positively to perform a certain act for a certain stipu-
lated compensation, he cannot claim the compensation, how-
ever difficult or impossible performance may be, so long as
the act remains unperformed, unless, indeed, the non-per-
formance is owing to the fault or omission of the other con-
tracting party; that when a ship was chartered for a port
known to be blockaded, or for a port which was subsequently
put under blockade, the risk or impossibility of entry could
never be urged on behalf of the ship as entitling her to
freight, as if the voyage had been performed, and that the
same rule was applied against charterers.}

Mr. Justice SWAYNE stated the case, and delivered the
opinion of the court.

This is an appeal in admiralty from the decree of the Cir-
cuit Court of the United States for the District of California.

The charter-party, which lies at the foundation of the con-
troversy, bears date on the 4th of May, 1866. The parties
to it were Jansen, the claimant, and owner of the ship, and
Ewerick, the freighter. Both parties were merchants of
San Francisco. The entire capacity of the ship was engaged
to the freighter. He stipulated to furnish her a cargo of

* Portland Bank o, Stubbs, 6 Massachusetts, 426; Benner v. Equitable
Co., 6 Allen, 222; Chase v. Alliance Co., 9 1d. 3811.

T Dermot v, Jones, 2 Wallace, 1.

1 Seott v, Libby, 2 Johnson, 840; Burrill ». Cleeman, 17 Id. 72; Bright
. Page, 3 Bosanquet & Puller, 296, note; Barber v. Hodgson, 8 Maule &

Selwyn, %67; Hadley v. Clarke, 8 Term, 265; A tkinson v. Ritchie, 10 East,
830; Vlierblo

om v. Chapman, 13 Meeson & Welsby, 230.
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786 tons of steam-coal, and to pay ¢ for the use of said ves-
sel during the voyage aforesaid, $15 per ton in United States
gold coin, one-half to be paid here to C. J. Jansen, of San
Francisco, two days after the sailing of the vessel, less two
and one-half per cent. discount for cash, and the other half
to C. J. Jansen, of San Francisco, on receipt of cancelled bill
of lading that the coal has been delivered.” The owner
stipulated “for a voyage from San Francisco to Cobija, Bo-
livia, or other ports in the Pacific; the port of discharge to
be named before the vessel sails from San Francisco; such
instructions to be given by letter in triplicate, which will
contain the privilege which is hereby given, that if the ves-
sel proceeds direct by the instructions given to Valparaiso,
the commanding officer of the Spanish navy will have the right to
receive only a part of the cargo, the whole, or none, and to send
her, if he desires, to another port in Chili, Peru, or the Chincha
Islands, and in that case, the vessel will immediately proceed
to the port which will be named by said commanding officer, an_d
there complete her discharge.” In pursuance of the condi-
tion of the charter-party Emerick, on the 14th of May, 18'66’
addressed a ietter to Swenson, the master, in which he said:
T hereby name you the port of Valparaiso, Chili, as ‘che.ﬁl‘st
port which you have to proceed to on leaving San Francisco,
and when there to report yourself to the commanding officer
of the Spanish navy, who will have the right to take only a
part of your cargo of coal, the entire cargo, or none, and
if he desires, to send you to another port in Chili, Pera, or
the Chincha Islands, in which case you will have to proceed
immediately to the port named by said commanding officer,
and there complete your discharge, these conditions ﬂnfl
privileges being part of the charter-party. I herewi.th hand
you a letter for the commanding officer of the Spanish navy
at Valparaiso, which contains the bill of lading of your en-
tire cargo of coal, indorsed to his order.” On the 17th of
May, Emerick addressed another letter to the master, n
which he gave a copy of the instructions he had receive

from Panama, which were as follows: * On receipt of s
letter, if you have not attended to all our outstanding orders,
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you are requested to suspend operations until further or-
dered, including even the last one thousand tons of coal, for
it is more than possible that the naval forces down there will
have changed their base of operation. In case, however,
you should have taken up a vessel before the present reaches
you, then you must instruct the ship to seek after the fleet
between the port of Valparaiso and the Chinchas.” He
added: « As far as it is in your power you are requested by
me to follow the above instructions.” Oun the 19th day of
May, Emerick gave the master permission to make the
Chincha Islands, if circumstances should be favorable, with-
out, however, prejudicing his ¢rights under the charter-
party, and instructions.”

On the 22d of May, the vessel left San Francisco for the
port of Valparaiso. She was freighted according to the
charter-party. On the 16th of June following, Jansen said
tolEmerick, by letter of that date, In your charter of the
ship B. L. Harriman, there is no provision made for the
possibility of there being nobody to receive her (the ship’s
cargo) on arrival, nor do I know that the captain of the
Harriman had your private instructions on this point. At
the time of making the charter we could hardly contem-
plate anything of the kind, hence the omission, and wish
you will make some provision in the event such should be
the case, and instruct me how to act, that I may communi-
cate same to Captain Swenson.”

Emerick made no reply. The ship proceeded to the Chin-
cha Islands, and returned thence to San Francisco. Captain
Swenson, in*his protest, says that on the 4th of August he
took a pilot on board and ran in near to the southernmost
of those islands, and « lay in close to the land.” He went
?:})101%;1 and 'l(.aarned that the Spanish fleet had hauled oft
tio;ln t zftohd:{m coastz and‘ gone upon an unk'nown destina-
attein tt efli dlhgent inquiry, he be.eame s:‘ttlsﬁed that any
less.”p HO bn the ﬂec?t would be ¢ u.npractxcable and fruit-
o ik 0(:, ecame satlsﬁed.also that it was hecessary to re-
o ce to San Francisco, and took his dep?rture the

ay on his return voyage. Ile considered his original
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voyage broken up by the withdrawal of the Spanish fleet,
and the absence from Valparaiso of its commander, the con-
signee of his cargo. Upon the return of the vessel Emerick
refused to pay the balance of the freight-money. Jansen
thereupon landed and sold the cargo. Emerick filed this
libel, seeking thereby to recover back the freight-money he
had paid and the value of the cargo. The owner proved
that at the time the charter-party was entered into war
existed -between Spain and Chili; that the cargo was in-
tended for the admiral of the Spanish fleet, then supposed
to be operating against Valparaiso; that on the 24th of May
the Spanish fleet left the coast of Chili and went to parts
unknown, and did not return there. e proved by the
master the facts stated in his protest, and further, that he
was informed at the Chincha Islands of the bombardment
of Callao by the Spanish fleet; that the fleet had been badly
shattered, and had sailed away. The master feared his coal
would be seized at the Chincha Islands, if he betrayed the
object of his voyage. The feeling there was very bitter. He
believed the coal would have been instantly seized at Val-
paraiso.

Thus the case stood upon the proofs. ‘The District C(?m‘t
decreed for the owner. The Circuit Court decreed against
him, and he has brought the case to this court for review.

In settling the rights of the parties, the inquiries which
demand our attention are: What was the contract between
them? Was it fulfilled by the ship? and if not, was the
nonfulfilment excused by fault or waiver on the part of the
charterer, or by other facts, disclosed in the proofs, so as 0
entitle the owner to all, or any part of, the freight-mouey
stipulated for in the charter-party ?

According to that instrument, the destination of the vessf?l
was to be fixed by letter before her departure upon her voy-
age. If it were Valparaiso, the commanding officer there
of the Spanish fleet was to be the consignee, with the right
to direct the ship to proceed further, and deliver all ora Pafﬁ
of her cargo elsewhere. By the charterer’s letter of the 14t
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of May, Valparaiso was designated as the port to which she
was first to proceed.

This destination was not subsequently changed, either in
fact or according to the understanding of the parties. Eme-
rick’s letter to the master, of the 17th of June, requested
him to search for the Spanish fleet between Valparaiso and
the Chincha Islands, but it gave no intimation of a purpose
or willingness that he should abandon the voyage to Valpa-
raiso, as originally prescribed, and certainly no authority to
that effect.

The charterer’s letter of the 19th of May, authorizing the
master to make the Chincha Islands, expressly reserved his
rights “under the charter-party and instructions.”

Jansen’s letter of the 16th of June admits that the vessel
had sailed for Valparaiso, and asks instructions as to the dis-
position of the cargo if the Spanish commander should have
left there before her arrival. The master states in his pro-
test that his destination, upon leaving San Francisco, was
Valpuraiso. e went no further than the Chincha Islands,
which were short of that point about twelve hundred miles.
He made no search for the fleet between the two points, and
gave no reason for breaking up the voyage and not proceed-
1ng to the port of delivery, but the probable absence of the
consignee and the peril there to ship and cargo.

The existence of the war was known to both parties when
tl.le. contract was entered into. The owner made no pro-
e against any contingency. His engagement was sim-
ple,vdlreet, and unconditional, that the vessel should proceed
to V fklparaiso. The presence or absence of the consignee
Was immaterial,  If absent it was the right and duty of the
“““'ffel‘ to place the cargo in store.* The contract was not
f;lllﬁlled, For this the shipper is in nowise responsible.
buﬁh are the relations of the parties.
prij;ll(l; lcezntract of aﬁ'reightment is governed by the same
Whiehpthe as 0§he§' special contracts. There are none to

© 11ese principles are more stringently applied. The

————
rtec & bl

* Fisk v. Newton, 1 Denio, 45. '
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contract is an entirety ; and where there has been no com-
plete fulfilment on one side, and no fault or waiver on the
other, no freight-money can be recovered. Mr. Justice Story
says this is the result of all the cases.*

In Paradine v. Jane,t the court said: ¢ When the party
by his own contract creates a duty or charge upon him-
self he is bound to make it good if he may, notwithstand-
ing any accident by inevitable necessity, because he might
have guarded against it by his contract.” Such has always
been the rule of the common law. If a lessee covenant
to repair, and the house is burned down, he is bound to
rebuild. If a party covenant to build a bridge and keep it
in repair for a specified time, and it be swept away by an
extraordinary flood before the time expives, he must replace
it. A party agreed to secure in England for another the
exclusive right to make, use, and vend in the Canadas a ma-
chine covered by a patent from the United States. Lt was
found that this could only be done by an act of the British
Parliament. As such a grant, however improbable, was not
impossible, it was held that the case was withiu the rule laid
down in Paradine v. Jane, and that the covenantor was liable
for the breach of his agreement.f If a condition be to doa
thing which is impossible, as to go from London to Romein
three hours, it is void; but if it be to do a thing which 18
only improbable or absurd, or that a thing shall happet
which is beyond the reach of human power, as that it will
rain to-morrow, the contract will be upheld and enforced.§

The principle deducible from the authorities is, that if
what is agreed to be done is possible and lawful, it must be
done.|| Difficulty or improbability of accomplishing the
undertaking will not avail the defendant. It must be shown
that the thing cannot by any means be effected. Nothing
short of this will excuse non-performance.q The answer t0

* The Nathaniel Hooper, 3 Sumner, 555. t Alleyn, 26.

1 Beebe v». Johnson, 19 Wendell, 500.

4 Comyn’s Digest, 96; Rolle, 420, 1. 20.

| Touteng et al. ». Hubbard, 8 Bosanquet & Puller, 300.

@ 2 Parsons on Contracts, 672; Beebe v. Johnson, 19 Wendell, 500.
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the objection of hardship in all such cases is that it might
have been guarded against by a proper stipulation. ' It is
the province of courts to enforece contracts—not to make or
modify them. When there is neither fraud, accident, nor
mistake, the exercise of dispensing power is not a judicial
function.

A charterer agreed to load a ship at Liebean with barley.
The ship went there to receive the cargo. The factors of
the shippers informed the master that the Russian govern-
ment had forbidden the exportation of barley, and that no
loading could be furnished. The ship returned in ballast.
The charterer was sued for the breach of the contract. Lord
Kenyon said: “T am decidedly against the defendant upon
the point of law. It is said in Coke Littleton (1), that if a
man be bound in an obligation to A., conditioned to enfeoff
B,a stranger, and B. refuses, the obligation is forfeited, for
the obligor has taken upon himself to make the feoffment.
The reason of this is clear. If a man undertake what he
cannot perform, he shall answer for it to the person with
whom he undertakes. I am always desirous to apply the set-
tled principles of the law fo the requlation of commercial dealings.”*

A charterer covenanted to freight a ship at Gibraltar with
ahomeward cargo. A pestilent disease broke out there, and
all public intercourse was forbidden by law. The cargo could
n?t have been put on board without danger to all concerned
;}t contractiyg and communieating the disorder. Lord Ellen-
a??;ﬁh_saxd: “If in consequence of events which hftppen
;. loadinelrgt?l port the freighter is prevented from furnishing
sty i,eit;lﬂ‘e, fohlch he has 'eontracted to furnish, the con-
L er dlssolved., nor is he excused for not perform-

8 1t, but must answer in damages.”t
miie?i“;‘;(e)", bﬁ’.a charter-party, agreed that -his ship should
;I‘ez'cei- M Liverpool to Terceira, and deliver her cargo.

'd was under blockade, and both parties knew it.

T - :
here wag 00 Intention to break the blockade. The ship
_——_—__'_————

* Blight v, Page, 3 Bosanquet & Puller, 295.
T Barker v. Hodgson, 8 Maule & Selwyn, 271.
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did not go. The owner was held liable. The rule laid down
in Paradine v. Jane was cited and approved.*

A ship was chartered to proceed from Charleston to Rot-
terdam. She went to London, and the master learned that
if she proceeded to Rotterdam she would be liable to seizure
there and on the way, and to confiscation, under a decree of
the Emperor Napoleon, for having touched at a British port.
The master refused to proceed, and landed the cargo. Lord
Ellenborough said : ¢ Freight could only be earned by per-
forming the terms of the charter-party.” The goods “ were
brought here, instead of being conveyed to their port of
destination.”t This case, in its essential points, is strikingly
like the one under consideration.

In Lorillard v. Palmer,] the vessel sailed on a voyage from
Richmond to New York. Finding the Chesapeake Bay
blockaded so that it was impossible to proceed without cap-
ture, she returned to Richmond. It was held that the slfip-
per was entitled to receive back his goods without paylng
any freight.

A ship was chartered for a voyage from the city of New
York to the city of St. Domingo. The latter was found to
be blockaded. The ship was turned away by a blockading
vessel, and returned to New York. It was held that the
charter-party was dissolved, “and all claim to freight under
it gone.” The court said: “ Nor is this a case for pro ralt
freight. Here was no acceptance of the cargo at an mte'r-
mediate port.” It was added that the owner of the ship
may make himself lable for freight by accepting the gof’ds
short of the port of destination, upon the grounds of an im-
plied contract, resulting from the partial transportation of
the goods and the benefit received. ¢ But when the carso
as in the present case, is brought back to the port of lading,
no such presumption can arise. No benefit has acc.ruedl t(;
the owner, nor has he done any act from which an implie
contract to pay any freight can be raised.”§

* Mederos v. Hill, 8 Bingham, 285.
+ Osgood v. Groning, 2 Campbell, 466. i
% Scott ». Libby, 2 Johnson, 336; see also Abbot on Shipping;

15 Johnson, 14
s 696, Smith
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There is nothing in the record to excuse the conduct of
the vessel, or to entitle the owner to any part of the stipu-
lated compensation.

It is unnecessary to pursue the subject further. "We think
the decree of the Circuit Court was in all things correct,
and it is

AFFIRMED.

IN THE MATTERS oF HOWARD.

L ‘Where there is a fund in court to be distributed among different claim-
ants, a decree of distribution will not preclude a claimant not embraced
in its provisions, but, having rights similar to those of other claimants
who are thus embraced, from asserting by bill or petition, previous to
the distribution, his right to share in the fund, and in the prosecution
of his suit, he is entitled, upon a proper showing, to all the remedies by
Injunction, or order, which a court of equity usually exercises to pre-
vent the relief sought from being defeated.

2. The judgment, or decree of an inferior court, when affirmed by this
court, is only conclusive as between the parties upon the matters in-
volved. It does not conclude the rights of third parties not before the
court, or in any respect affect their rights. It acquires no additional
efficacy by its affirmance. As an adjudication upon the rights of the
parties between themselves it has the same operation before as after its
affirmance,

3. ACC‘Ordingly where a decree of a Circuit Court of the United States,
&ﬂlrrfled by this court, had determined that the complainants and cer-
taln.mtervening claimants, were entitled to a fund in the hands of the
reC&We.l‘ of the court, and ordered the distribution of the fund among
t‘hem., 1t was held that it did not preclude third parties from proceeding
b.y bill to assert their claims to share in the fund, before its distribu-
“_011 i and to prevent such distribution, before their claims could be con-
51d§red and determined, they were entitled, upon presenting a primad
Jacie case, to a restraining order or injunction from the court.

THese w

- ere two motions which were heard together, as
ey

nvolved a consideration of similar questions, and grew

0 . t !
Ut of the same facts. The first motion was for a peremptory
e

v Wilson, Th.
Co., & Alien, 2
10 East, 531 P

‘257, 469; Lidard v. Lopez, Ib. 453; Benner ». Equitable Ins.
22;. Chase ». Alliance Ins. Co., 9 1d.811; Atkinson v. Richey,
Vliebroom . Chapman, 18 Meeson & Welsby, 230,
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mandamus to the judges of the Circuit Court of the United
States for the District of Iowa (the alternative writ having
been heretofore issued and returned), commanding them to
execute a decree of that court rendered in the case of Howard
and others v. The City of Davenport and others, by distributing
certain funds in its custody. The second motion was to
dismiss the appeal from the final decree, rendered in a subse-
quent suit, affecting the distribution of those funds.

The facts out of which these cases arose, were substan-
tially as follows:

In 1854 the legislature of Towa incorporated a company,
styled the Mississippi and Missouri Railroad Company, to
construct a railroad from Davenport to Council Blufts, in that
State, with a branch to Oskaloosa. To raise the necessary
funds for the construction of the road the company executed,
previous to 1861, several mortgages upon its property to se-
cure its bonds, issued at different times, amounting to over
six millions of dollars. The company also received, pre-
vious to 1861, in payment of subscriptions of stock, bonds
to a large amount of certain cities and counties in the Stz&te»
through which the road was located, the payment of which
bonds was ‘guaranteed by a special indorsement upon each.
With the guaranty of this indorsement it disposed of the
bonds to ditferent parties. :

In 1865 the company became embarrassed and insol.ven.t,
and in February, 1866, a suit was brought in the Cireult
Court of the United States for the District of Towa for the
foreclosure of the mortgages upon its property. In May
following the suit resulted in a decree for the sale of the'
property, and in July of the same year a sale was 'made u_ndeli
the decree, by a master in chancery, to the Chl'cago, Roc
Island, and Pacific Railroad Company, a corporation create]
by the State of Iowa. The foreclosure and sale were ’na([ti
pursuant to an arrangement entered into between the stoci
holders and the greater number, but not all, of tthe_bor?‘s'
holders, and other creditors of the company, by which lt]“i
agreed that the sum of $5,500,000 in bonds of the puw;{éd
ing company should be given for the property, and app
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to the payment of the bonds secured by the different mort-
gages of the insolvent company, in conformity with a speci-
fied scale, with the exception of an amount equal to sixteen

per cent. on the capital stock of that company, namely,

$552,400, which should go to its stockholders.

Previous to this time Mark Iloward and John Weber had
severally recovered judgrnents against the city of Davenport,
and also against the Mississippi and Missouri Railroad Com-
. pauy, upon certain bonds issued by that city to aid in the
construction of the railroad, and guaranteed by that com-
pany. In the distribution of the proceeds to be received
upou the sale of the property of the insolvent company no
provision was made for the payment of these judgments, and
on the 9th of July, 1866, the day on which the sale mentioned
under the decree of foreclosure was made, IToward and We-
ber brought a suit in equity in the same court against the
parties to the foreclosure suit to obtain payment of their de-
mands out of the proceeds, which, by the arrangement men-
tioned, were to go to the stockholders. In their bill they
s§t forth the judgments recovered by them against the Mis-
sissippi and Missouri Railroad Company ; that the company
Was solvent; that all its property had been sold under the
decree of foreclosure ; and that there was no other property
out of which these judgments could be made than the

$552,400 which was to be received by the stockholders out
of the proceeds of the sale.

During the progress of the suit fourteen other persons ap-
peared and presented claims of a similar character, to an
amount exceeding seven hundred thousand dollars, against
the same fund. These parties are designated in the pro-
ceedings ag « intervening claimants joining in the bill.” On

applieat i - : '
r” ication of the complainants and these intervening claim-
ants a receiver wa

the fand which t

of their claims,

Chicago, Rock i

Purchasing com

terest coupons g
VOL. 1x,

hey were seeking to subject to the payment
This officer subsequently received from the
sland, and Pacific Railroad Company, the
bany, in its first mortgage bonds, with in-
ttached, the amount which was to go to the
12

s appointed by the court to collect and hold
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stockholders of the insolvent company, and has ever since
held the same in his custody, subject to the order of the
court.

In May, 1868, a final decree was rendered in the suit, ad-
judging that the complainants and intervening claimants
were entitled, as creditors of the Mississippi and Missour
Railroad Company, to so much of the purchase-money of its
property as was agreed to be reserved for the stockholders;
and directing the purchasing company to pay the same, less
a small sum allowed for over-payment, in cash or its bouds,
to the receiver; and directing the receiver, if paid in bonds,
to convert the bonds into money, and, after satisfying certain
costs, distribute the proceeds to the complainants and inter-
vening claimants pro rata, in proportion to the amounts of
their respective claims, which were stated.  On appeal to this
court this decree was affirmed, and the mandate to the Circuit
Court, issued in pursuance of the judgment of aflirmance,
commanded * that such execution and proceedings be had
in said cause, as according to right and justice, and the laws
of the United States, ought to be had, the said appeal not-
withstanding.”

Whilst the appeal was pending Frederick A. Foster pre.
sented a petition to the Circuit Court, setting forth that hf?
was a holder of certain bonds of the Mississippi and Missourl
Railroad Company, secured by a mortgage ou its property,
which had never been paid; that he was not a party to the
arrangement by which, upon a sale of the property, as already
mentioned, a certain portion of the proceeds received were
to be paid to the stockholders, and insisting that thf’. fund
thus realized was applicable to the payment of these oo.nds,
and praying for an order restraining the distribution of the
fund in the hands of the receiver, and directing that upov
proper pleadings an issue be joined between the petitioner
and other holders of bouds who never assented to the at”
rangement mentioned, and the complainants and in‘Eerven’ors,
to settle the priorities of the parties in an application of the
fund. x

Subsequently three other parties, MecColluny, Bardwell, and
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McComb, presented similar petitions to the Circuit Court,
setting forth that they were also holders of bonds of the in-
solvent railroad company, which had never been paid, and
asking that the proceeds derived from a sale of its property,
in the hands of the receiver, be applied to the payment of
these bonds, in preference to the claims of any parties to the
suit of Howard and others.

In May, 1869, the court denied the prayer of the petition-
ers, but allowed then: to file their petitions, and required
them to file a consolidated bill at the next term of the court
against all the parties to the suit, setting up their respective
claims with greater particularity than in the petitions.

In July following, the petitioners, Foster, McCollum, Bard-
well, and McComb, filed their consolidated bill against ITow-
ard and all the other parties to the original suit, asserting
their claims as mortgage bondholders to the fund in the hands
of the receiver. The bonds amounted to about seventy-two
thousand dollars, with large arrears of interest, for which
they claimed a lien upon the fund in preference to the claims
of oward and others, and if that was not allowed, then
they claimed the right, as general creditors, to share with
them in the distribution of the fund.

lfﬂl the defendants answered the bill, denying that the com-
p‘lalnants had any lien on the fund as mortgagees, or any
right to the fund as general creditors, and contending that
If they were sueh creditors, the defendants were entitled, as
areward of their superior diligence, to be first paid out of
:]]zl‘f::d-ﬁi No objeeti.on was mzfde b.y them thzilt after a final
fund i’ta "l‘med by thlxs court, dlrec‘.cmg a dist}'lbutio.n of the
- ]a was too late for the.complamants to file their biil to

ach the fund, or to share in its distribution.
reigei(avemfl‘)er, 1869, the C.il‘Cl.]it Court h-eard the case and
LRy a inal dem:ee, rejecting the claim of McCollum,

allowing the claims of the other three complainants,
and McComb, to a limited amount as

Foster, Bardwell,
general creditorg,

F : ;
'ec;::m tlfls de?ree the complainants appealed: McCollum,
se his claim was entirely rejected; Foster, Bardwell,
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and McComb, because they were allowed to come in only as
general creditors. The appeal was now pending in this court.

After this appeal was perfected, Howard and others, the
complainants and intervening claimants in the original suit,
applied to the Circuit Court for a rule on the receiver to
proceed to execute the decree rendered therein by the dis-
tribution of the fund in his hands, as provided by the decree
in that case, notwithstanding the appeal of Foster and his
associates, or of any of them; or in case the court should be
of opinion that the motion could not be granted in full, that
then the receiver should be ordered to proceed to execute
the decree, except as to such portion of the fund as to which
execution was suspended by order of the court made at the
May Term. This motion the Circuit Court denied.

The same parties then applied to this court for a writ of
mandamus to the judges of that court, commanding them
forthwith to execute the decree rendered at the May Term,
1868, and affirmed by this court, or to execute the decree
by distributing all the fund, excepting suflicient to cover'the
claims of the appellants. This court, as is usual in applica-
tions for a mandamus, on a primé facie showing, allowed the
alternative writ, which being returned, the parties now asked
for the peremptory writ. The parties at the same time move'd
to dismiss the appeal from the final decree in the above sult
of Foster and his associates.

Messrs. Grrant and Rogers, in support of the motions:

1. A judgment or decree affirmed by this court cannot be
altered by new pleadings or evidence in the court be}OVYG
but must be executed in the exact manner in which 1t 13
affirmed. Such is the rule in the State courts.”

The question has been conclusively settled in this cou'l‘t
by a series of decisions.t In Sibbald’s case this court said

————

* Ogden v. Bowen, 4 Scammon, 801; Abrams v Lee, 14 Tilinois, 1,61,;
Chickering v. Failes, 29 Illinois, 302; Biscoe v. Tucker, 14 Arkansas, 515
528; Miner ». Medberry, 7 Wisconsin, 100, 102; Young v. Frost, 1
Chan. 877.

+ Cameron v, McRoberts, 3 Wheaton, 591 ; Brocket v. Br
238; McMicken v. Perrin, 18 Id. 507, 511.

Md.

ocket, 2 Howard,
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that “no principle is better settled, or of more universal
application, than that no court can reverse or annul its final
decrees or judgments, for errors of fact or law, after the term
at which they have been rendered, unless for clerical mis-
takes, or to reinstate a cause dismissed by mistake; from
which it follows, that no change or modification can be made
which may substantially vary or affect it in any material
thing. Bills of review in cases of equity, and writs of error
coram nobis, at law,” they say, “are exceptions, which can-
not affect the present motion.” They add:

“ When the Supreme Court have executed their power in
a cause before them, and it requires further action, it sends a
mandate to the court below. Whatever is before this court,
aud is disposed of, is considered finally settled. Theinferior
court is bound by the law of the case, and must carry it into
execution according to the mandate. They cannot vary or
examine it for any other purpose than execution, or give any
other or further relief, or review it upon any matter decided
on appeal for error apparent, or intermeddle with it further
than to settle so much as has been remanded. After a man-
date, no rehearing will be granted. It is never done in the
House of Lords. And on a subsequent appeal nothing is
}]’!‘?Ugét up but the proceedings subsequent to the man-

ate.”

2. If it be argued that Foster and others were not parties
to the decree and not bound by it, we answer, that if all the
necessary parties were not before the court when the case
was originally heard, it was the duty of the court to require
the plaintiffs to bring them in, and a failure to do so was
ground of error in that cause.
thf:z;g: Clgm:t, in affirming the decree, decided that'neither
they~held Ob ers nor st'ockholders were necessary parties, and

» by 1mplication at least, that no other parties were

n ; Biknt s , :
—iCiss_a}y, and the plaintiffs in Howard’s suit had a right to

* Ex parte Sibbalds,
Stewart, 3 Howa
Bank Uniteg
Howard, 647,

12 Peters, 488, 492; Washington Bridge Company v.
td, 413; Chaires v. The United States, 8 Howard, 611-620;
States v. Moss, 6 Howard, 81-41; Southard v. Russell, 16
571; McLaughlin v. O'Rourke, 12 Towa, 459, 568.
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file a bill as general creditors for themselves alone, and thus
gain as at law a preference by the judgment in their favor
over other creditors of the same degree who may not have
used equal diligence.* No right to intervene in this cause.f

Messrs. F. Withrow and S. W. Fuller, contra, citing Gillespie
v. Alexander,t Williams v. Gibbs,§ and other English and
Anmerican cases.

Mr. Justice FIELD, after stating the case, delivered the
opinion of the court, as follows:

There is no ground for supposing any intention on the
part of the circuit judges, or of either of them, to evade or
disobey the mandate of this court. Their action has be'en
dictated entirely from an opinion held by them that parties
asserting a right to share in a common fund in the custody
of the court, and presenting a primd facie case in support of
such asserted right, are entitled to be heard at any time be-
fore its actual distribution, although a decree ordering such
distribution in a litigation between other parties may lllave
been entered. Whether in this opinion they are sustal‘ned
by the law, is the question presented for our consideration.
We are not called upon to determine the character of the
claims presented, whether they constitute liens upon the
fund in the hands of the receiver, or stand as simple.debts
against an insolvent company, or whether the right, if any
ever existed, of the holders to share in the fund has'been
lost by their laches. The question is not as to the I.nel‘lts of
the claims, but whether the Circuit Court was forblfiden by
the force of its previous decree, when affirmed by this court,

trom considering the claims at all.
aehatieliad

H

* Gordon v. Lowell, 21 Maine, 251; Lucas . Atwood, 2 Stewart, 0‘52
Corning ». White, 2 Paige, 567; Ogilvie v. Knox Insurance Company,
Black, 539.

+ Brunson v. Railroad Company, 2 Bla 4
Burke, 4 Blackford, 145 ; George v. Williamson, 26 Misso
Zanesville Co., 11 Ohio, 278; Same v. Same, 13 Ohio, 197.

1 8 Russell, 130. % 17 Howard, 257.

ck, 524; United States Bank .
uri, 190; Myers @.
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Undoubtedly it is the duty of all inferior courts to yield
a prompt obedience to the mandate of this court, or, in other
words, to treat as conclusive the judgment of this court upon
the law and facts presented to it in appropriate form for con-
sideration. Any other conduct would be subversive of the
relation which the Constitution intends that inferior tribunals
shall hold to this court. But the obedience thus due is not
a blind obedience, acting upon the letter of the judgment
affirmed, or mandate ordered, without any consideration of
the rights of persons not parties to the litigation in which
the judgment was entered. The judgment of an inferior
court, when affirmed by this court, is only conclusive as be-
tween the parties upon the matters involved. Viewed sim-
ply as an adjudication between them, it is not open to ques-
tion. It must be followed and obeyed. The inferior court
cannot reopen the case and allow new proceedings to be taken,
or further evidence to be given, or new defences to be offered,
Upon any ground whatever. It must execute the judgment
or de‘cree, and only for that purpose has it any authority
overit. Such is the purport of the numerous cases cited by
the counsel for the relators. But they go no further. None
of them suggest even the proposition that the judgment or
decree affirmed concludes the rights of third parties not be-
fore the court, or in any respect affects their rights. It would
have l?een againstali principle and all reason had they asserted
ﬂny?hmg of the kind. There is, indeed, a class of cases af-
fecting the personal status of parties, in which a judgment
Lecessarily binds the whole world, but it is not of these we
are speaking. We refer to judgments at law or decrees in
chancery, affecting rights of parties to property. They bind
On.ly‘ the parties before the court and those who stand in
privity with them.
'afrhetcounsel of 'the relators seek to apply the conclusive

acter of such judgments and decrees between parties to

?el‘sons not parties, under the supposition, it would seem

ch

c:)m fthEil' argument, that they require some additional effi-
nocyd (llom their affirmance by this court. But they acquire
additional efficacy by such affirmance. As adjudications
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upon the rights of the parties between themselves they have
the same operation before as after their affirmance.

The decree in the case of Howard and others v. The City of
Davenport and others, determined that the complainants and
the intervening claimants were entitled to the fund in the
hands of the receiver as against the defendants. It did not
determine, and could not determine, that Foster and his
associates had not equal or greater claims to the fand than
either of those parties. They had, therefore, the same right
to proceed by bill or other appropriate remedy, if there be
one, to assert any claims or equity to the fund which they
possessed, as they might have done if no such suit as that
of Howard and others v. The City of Davenport and others, had
ever been commenced or carried to final decree. Andin
the prosecution of their suit they were entitled, upon &
proper showing, to all the remedies by injunction or order,
which a court of equity usually exercises to prevent the re-
lief sought from being defeated.

The general doctrine that where there is a fund in court
to be distributed among different claimants, a decree qf d'1s-
tribution will not preclude a claimant not embraced m.ltS
provisions, but, having rights similar to those of other Clalﬂ?-
ants who are thus embraced, from asserting by bill or petl-
tion his right to share in the fund, is established by numer-
ous authorities, both in England and the United :States.
Several of these are cited by counsel, to two of which we
will refer. The first is that of Gillespie v. Alexander. That
was a suit for the administration of the estate of General
Gillespie. After several debts against the estate had been
proved before a master and been paid, the court, in January,
1825, decreed a distribution of the residue of the fand 11.1
court to the unsatisfied legatees. In November, sul)seq}lelltij )
a party appeared claiming to be a creditor of Gillespie, ab
petitioned the court for liberty to prove his demand, an
liberty was given. In July of the following year the master
reported that there was due the petitioner over sixtéen hun-

* 3 Russell, 130,
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dred pounds. In the meantime the fund had been appor-
tioned under the decree, and part of it had been paid in dis-
charge of some of the legacies. The master of the rolls

ordered that the debt to the petitioner should be apportioned

among the funds of the different legatees, whose legacies

still remained in court, observing that the legatees were not

without remedy, as they could call on the other legatees to

contribute. From this order an appeal was taken to the

chancellor, and the principal objection urged to the order

was similar to the objection urged in this case, that the
creditor was concluded by the decree directing distribution,
but Lord Eldon, in deciding the appeal, said:

“Although the language of the decree, where an account
of debts is directed, is that those who do not come in shall
})e excluded from the benefit of that decree, yet the course
18 to permit a creditor, he paying the costs of the proceed-
11gs, to prove his debt, as long as there happens to be a re-
siduary fund in court, or in the hands of the executor, and
to pay him out of that residue. If a creditor does not come
in till after the executor has paid away the residue, he is not
without a remedy, though he is barred the benefit of that
decree. If he has amind to sue the legatees and bring back
the fund, he may do s0, but he cannot affect the legatees ex-
¢ept by suit, and he cannot affect the executor at all.”

A}\d the chancellor ordered that the debt should be ap-
Portioned to the shares of all the legatees, and that the peti-
tlone? s.hould be paid the sums apportioned to the shares
remaining in court, and be at liberty to apply against the
legatees who had been paid, and against funds which might
subsequently come in, for the balance due him.

s g;;be(;t}aer case to wh.ich we will refer is thi‘tt of Williams
ey 0;‘ IEIB(tlded by this court and reported in the seven-
Bt bt 'O;V‘ru:d. 'In that case, the Coullt?r Court of the

g Il)Cla District of Maryland had, by its decree, ren-
sl eee‘amber, 18.46, awarded to thg gxecu?ors of one
Ciation, i Proceeds of a §hal'e of one Williams in an asso-
S U\Fn as the B.?thlmore Company. Upon appeal to

of Appeals of the State, the decree of the County

P

e L N
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Court was, in this respect, affirmed. In 1852, six years after
the entry of the decree, the administrator of Williams filed
a bill, in the Supreme Court of Baltimore City, against the
executors of Oliver, for the proceeds of Williams’s share,
averring that neither he nor Williams was present, or a party
to, or bound by, any proceeding, or order, or decree of the
County Court, or of the Court of Appeals, and that the set-
tlement and adjustment of the amount of the partnership
funds of the Baltimore Company, and of the charges, com-
missions, and costs to which they were liable in solido, and
the distribution of the remainder of the funds by the decree
of the court to the several shares, which the members of the
company were entitled to, were not binding upon him or his
intestate.

The case was transferred from the State court to the Cir-
cuit Court of the United States, where the bill was dismissed.
On appeal to this court the decree of dismissal was reversed.
Mzr. Justice Nelson, speaking for the court, said:

“ Now, the principle is well settled in respect to these
proceedings in chancery, for the distribution of a common
fund among the several parties interested, either on the
application of the trustee of the fund, the executor or ad-
ministrator, legatee, or next of kin, or on the application .Of
any party in interest, that an absent party, who had no notice
of the proceedings, and not guilty of wilful laches or un-
reasonable neglect, will not be concluded by the decre‘e_Of
distribution from the assertion of Lis right by bill or petition
against the trustee, executor, or administrator; or in case
they have distributed the fund in pursuance of an order of
the court, against the distributees.” 3

And after referring to various cases from the English
courts, and among others to that of Gillespie v. Alexander,
already cited, said: ;

“The cases above referred to relate to the rights Qf credit-
ors and next of kin; but the principle is equally applicable
all parties interested in a common fund brought.into a ?’Ourt
of equity for distribution among the several claimants.

These cases, and the general principles governing courts
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of equity in the disposition of a common fund, of which
there are several claimants, are sufficient to show that the
judges of the Circuit Court were justified in authorizing
Foster and his associates to file their consolidated bill, and
thus present for consideration their claims to share in the
fund in the hands of the receiver, and in withholding the
distribution of the fund under the decree in the case of
Howard and others v. The City of Davenport and others, until
such claims could be considered and determined.

Whether in the determination of these claims the Circuit
Court decided rightly or otherwise, can only be settled upon
the hearing of the appeal from its decree.

It follows that the motion for a mandamus, and the motion
to dismiss the appeal from the final decree, must both be

DENIED.

Friseie v. WHITNEY.

L. Occupation and improvement on the public lands with a view to pre-
emption, do not confer a vested right in the land so occupied.

2. Tt does confer a preference over others in the purchase of such land by
the bona fide settler, which will enable him to protect his possession
against other individuals, and which the land officers are bound to re-
spect.

8. This inchoate right may be protected by the courts against the claims of
oth«.zr persons who have not an equal or superior right, but it is not valid
against the United States.

4 Th(_% power of Congress over the public lands, as conferred by the Con-
stitution, can only be restrained by the courts, in cases where the land

has ceased to be government property by reason of a fight vested in
some person or corporation.

5. Buch a vested right, under the
the purchase-money has been
officer given to the purchaser,

6. Until this §s done, it is within the le

pre-emption laws, is only obtained when
paid, and the receipt of the proper land

of © | gal and constitutional competency
S O“SWS.S to withdraw the land from entry or sale, though this may
eleat the imperfect right of the settler.

A.PPEAL from the Supreme Court of the District of Colum-
a3 the case being thus:

In Mar

bi

ch, 1862, and for many years before, there was a
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large body of land in California known as the Soscol Ranch,
and which was supposed by almost every one in that country
to be private property. The tract covered eighteen square
leagues, and included the city of Benicia, the town of Val-
lejo, the navy-yard of the United States, the depot of the
Pacific Steamship Company, and hundreds of acres of land
in cultivation and in possession of a large rural population.
These parties all claimed under grants to a certain Vallejo
by the Mexican government, made in 1843 and 1844, which
had been presented to the Board of Land Commissioners and
confirmed, and the decision of the board had been also
affirmed on appeal to the District Court.

In March, 1862, the case coming before this tribunal, the
court felt itself compelled to declare the grant void for want
of authority in the Mexican government to make it, and on
the 22d day of the month just named did so declare it; the
decision not in any way impeaching the good faith of the
nunerous purchasers under Vallejo. However, as the act
of Congress* which organized the Board of Commissioners
to determine the land titles in California, declared that when
any of the claims presented to it should finally be decided to
be invalid the land should be considered as a part of the
public domain, the effect of the decision was, that the United
States became the absolute owner in fee of gll the property,
as above described; city, town, depot, ranch, the honses, the
homes, the cultivated grounds and orchards, which the per-
sons had bought and paid for, had built on and cultivated.
The occupants had nothing left, of course, but an appeal 0
the equity and generosity of the governmeunt.

As soon as it became generally known in Benicia,
among the population on and about the Soscol Ranch, that
this court had declared the Vallejo claim void, and that the
whole eighteen leagues were public land, a rush was made
to secure all of it that was valuable, and which it was fﬂp'
posed had become subject to the pre-emption latvs. The
report of the register and receiver of the Land Office, who
were subsequently required to investigate the claims set up

and

* Act of 3d March, 1851, 3 13.




Dee. 1869.]  Frissig ». WHITNEY. 189

Statement of the case.

to these lands, both by the Vallejo claimants and the settlers,
presents the mode in which this was done. The parties
desiring to make pre-emption claims generally went on the
lands in the night, because they were resisted by those in pos-
session; and in the morning a house, eight or ten feet square,
with shed roof of redwood boards, set up edgewise, without
window, fireplace, or floor, was discovered, the evidence of
a bond fide settlement and occupation under the pre-emption
laws of the United States.

Amoug the persons who sought to obtain & property by
pl‘e-emption right in this land was one Whitney, who, accord-
Ing to his own account, entered on a quarter-section one
afternoon, with his family, consisting of his wife, two chil-
dren, a man, and a carpenter, with his team, goods, and
household furniture. He commenced building next day,
and made a better house than those above described. It
had three rooms. The quarter-section on which he entered
had l?een already occupied by one Frisbie, a son-in-law of
\Zallﬂ‘]_O3 ﬂnfl one of the numerous persons in possession under
Vallejo's title. It was inclosed by a fence, had a crop not
yet .gathered, and a house occupied by a tenant of Frisbie.
Wmtfle)”s vccupation was resisted by Frisbie, who on one
occasion seized a double-barrelled shot-gun of Whitney’s,
eo?k(?d 1t at him, and stood in a menacing attitude, Whitney
twisting it out of his hands.

Ug;{;g‘;iﬂ ‘1]\4?;0[’;1, 1863, after the effect of the decision in
iy e);an?i;qo .beeame known, and after Congress had
P thle nto the case, that bod.y pasised an act
e 1e.se occupants of‘the Vallejo claim.* This
over the Soamo] RZ]]ICILGS ofdthe publie surveys t? be extended
from e W;Saimnsena'c;s(g that .bozld fu?e Purchasers
dasndignd o1 orh t gus mig enter _t e lands so pur-
cation of the Sy .0 Iéossessmn at the time of the adjudi-
B Gorac %ngle th(furt, at one dolllar z}.nd twenty-five
his ach SR er this act ansble paid his money, made
ally received his patent.

* 12 Stat. at Large, 808.

— o
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When, on the other hand, shortly after his settlement
above described, Whitney applied to the land officers to
make his declaration of intention to occupy and cultivate the
land, they refused to receive it ; first, because no surveys had
been made by which the land could be identified, and after-
wards because Congress had passed the act already cited for
the benefit of the claimants under Vallejo. Ile never paid
any money to the government, nor did he receive a certifi-
cate of entry or pre-emption, though he offered to prove his
settlement.

In this state of things Whitney filed a bill in the court
below, setting forth such of the preceding facts as bore favor-
ably on his case, setting forth also that Vallejo’s title had been
declared void by this court on the 24th March, 1862, and
that the land had so become part of the public domain, and
subject to the right of pre-emption, and that he had settled
upon it, erecting a dwelling-house, which he occupied with
his family, cultivating, &c.; that the act of the 3d of March,
1863, had been passed at the solicitation of Vallejo, and pur-
chasers under him. The bill proceeded:

“ But your orator insists that after the decision of the Su-
preme Court of the United States in March, 1862, and before
the passage of the special act of March 3d, 1863, above men-
tioned, the said lands were by law open to pre-emption;; and
your orator having within that period made a bond fide settle-
ment, and having fully complied with all the conditions ‘[’?1‘9'
seribed by law, is vested with the right to enter said lands.

It, therefore, prayed that as he, Whitney, had the superiot
equity, Frisbie should be compelled to convey the land to
him.

Frisbie answered setting forth such of the alread_}: gz
facts as affected favorably his case, denying the Suﬁl(}lell(/}
of the settlement set up, admitting the decision of the ek
preme Court, asserting that “the effect of that decm;ﬂl
upon the rights of the purchasers under that graut, W“{
had by themselves and their tenants settled a"fl 1mpr0\cltt
the land, was a question of law;” but maintaining ¢ that 1

stated
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did not subject the said land to settlement and pre-emption
by strangers.”

There was no great controversy apparently about the facts,
and the court below, citing and relying on United States v.
Fitzgerald,* Smith v. United States,t Delassus v. Uniled Siales,}
and Lytle v. The Stale of Arkansas,§ was of the opinion *that
at the date of the complainant’s entry on the land in contro-
versy, in October, 1862, it was open to actual settlement and
pre-emption; that he having made his actual settlement and
improvement on the land, and complied with all the terms
and conditions required by law to complete his title, or ten-
dered performance thereof, was entitled to have a patent for
the land, and obtained such an interest and vested title and
Property therein as could not be taken from him and trans-
ferred to another, against his conseunt, even by an act of
Congress.” It accordingly held Frisbie a trustee for Whit-
ney, and decreed the conveyance prayed for.

The case was now brought here on appeal by Frisbie.

Messrs. Euvarts, Blair, and Dick, for the appellant; Messrs.
B. F. Butler and F. P. Stanton, contra.

Mr‘ Justice MILLER, after stating the case, delivered the
opinion of the court.

Fri.sbie having become possessor of the legal title to the
land in controversy, the complainant, Whitney, claims that
he Sh‘illl be compelled to convey it to him, because he has the
superior equity ; for this is a suit in a court of equity, founded
On1ts special jurisdietion in matters of trust. It is, there-
fOPe., essential to inquire into the foundation of this supposed
equity.,
thewlgsgy iﬂh‘?"ﬂy after his .settlemen"c, Wh‘it.ney a.pplied to
g ando 1@(.%1‘8 to make his declaration of 1ntex‘1t10'n to oc-

bl ngu tl'Vate the land, they refused t_o receive it; first,
e idenﬁﬁegmveys had been made by which the land could
FE Rl vty and afterwards because Congress had passed
VT e e e S
*15 Peters, 407. + 10 Id. 330.

1 91d.133. 4 10 Howard, 333.
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the act already cited for the benefit of the claimants under
Vallejo. He never paid any money to the government, never
received a certificate of entry or pre-emption, though he
offered to prove up his settlement; and he claims that his
intrusion on Frisbie’s inclosed grounds by violence, and his
offer to prove his intention to become a bond fide occupant of
the land, create an equity superior to Frisbie’s, which de-
mands of a court of chancery to divest Frisbie of his legal
title and vest it in him.

If there be any principle of law which requires this, the
court must be governed by it, but it is idle to pretend that
such a decree would be founded in natural justice.

It is claimed on the part of the defendant in error that
such a principle is found in the legislation of Congress grant:
ing the right of pre-emption to actual settlers on the publie
lands of the United States. The proposition is, that as soon
as the decree of the Supreme Court was announced declar-

ing the Vallejo claim invalid, the land covered by that claim
became public land, subject to the operation of all the laws
by which the actual settler could secure title to such Jands;
and that the steps taken by Whitney in this direction had s0

far effected this purpose, that the act of Congress for the

benefit of the Vallejo claimants was ineffectual to enable
Frishie to avail himself of the benefits which it was intended
to confer. We say the benefits it designed to confer, because
we entertain no doubt of the intention of Congress to gecure
to persons sitnated as Frisbie was, the title to their lands, on
compliance with the terms of the act, and if this has not been
done it is solely because Congress had no power to enact the
law in question.

The learned court whose decision we are reviewing Placi
their judgment on the ground that, before the passage of thal
act, the complainant had acquired a vested right in the ]ant‘,
which could not be divested by any legislation of cougr@:
On the other hand it will hardly be contended t}mt {i”).ﬂ'l‘”‘lz
short of a vested right in this land could deprive (-""“%I:il
of the right which it has as owner and holder of. th‘? evt‘o
title, and, by the express language of the Constitatiol,
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_dispose of and make all needful rules and regulations re-
specting the territory or other property of the United States.
The essential inquiry in this case, therefore, is whether com-
plainant had acquired such a vested right, before Congress
by law withdrew these lands from the operation of the pre-
emption acts.

It has been argued that no law existed at the time Whitney
went upon the land, by which unsurveyed land could be
legally entered upon with a view to pre-emption. But in
the view which the court takes of the matter, it may be as-
sumed that the lands were open to pre-emption. In this
concession we also propose to waive the discussion of another
question which presents serious difficulties to our minds, in
regard to complainant’s right to make a valid pre-emption
by a forcible intrusion upon land cultivated, inclosed, and
peaceably occupied by another man.

But resolving this difliculty in favor of complainant for the
present, we are still of opinion that he had not acquired a
vested right in the land when Congress acted upon the
subject. ;

What had he done? He had gone upon the land, built a
house and barn, and perhaps inclosed some of the ground.
He had also applied to the register of the land office, and
Oﬁ'el‘ed to make a declaration that he had done these things
“’lt_h .the tention of making a permanent settlement, and

claiming the land under the right of pre-emption. This is

a‘ll. He had paid no money, nor had he then tendered any.

‘ rl'he la‘nd officers refused to receive his declaration, and de-

tied his right to pre-empt the laud. He never has paid any

Mmouey, has never received any certificate of pre-emption,

?“‘l the register and receiver have never, in any manner,

?ﬁ::?;}lgdg%d 0; z?dmitted }}is right to ma}ce Pre-emptiou 'of'

Sl Ll S fu as anything do.ne by him is to be consid-

buildiuon (“4211111 rests solely. upon his going upon 'the land and

g and residing on it.  There is nothing in the essen-

tial natupe of
- nature of these acts to confer a vested right, or indeed
any kind of claim: to lan

the Pre-emption law to m
YOI IX,

d, and it is necessary to resort to
ake out any shadow of such right.
13

|
;:
:
g

p——
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The act of Congress on this subject, to which all the sub-
sequent acts refer, and which prescribes the terms, and the
manner of securing title in such cases, is the act of Septem-
ber 4th, 1841.* That was an act full of generosity, for it
gave the proceeds of the sales of all the public lands to the
States. The tenth section of the act provides that any per-
son of the class therein described who shall make a settle-
ment upon public lands, of a defined character, and who
shall inhabit and improve the same, and who shall erecta
dwelling thereon, shall be authorized to enter with the
register of the proper land office, by legal subdivisions, one
quarter-section of said land, to include the residence of the
claimant, upon paying the minimum price of such land.
Section eleven provides that conflicting claims for pre-emp-
tion shall be settled by the register and receiver; section
twelve, that prior to such entry proof of the settlement and
improvement required shall be made to the satisfaction of
the register and receiver; and section thirteen requires al
oath to be made by the claimant before entry; section fifteen
requires a person settling on land with a view to pre-emp-
tion, to file within a limited time, a statement of this inten-
tion and a description of the land.

When all these prerequisites are complied with, and the
claimant has paid the price of the land, he is entitled to a
certificate of entry from the register and receiver; and aft‘_“)r
a reasonable time, to enable the land officer to ascertain if
there are superior claims, and if in other respects the claim-
ant has made out his case, he is entitled to receivea patent,
which for the first time invests him with the legal title f0
the land.

The construction of this act, and others passed sin
pari materid, in regard to the nature of the rights confe_
on occupants of the public lands, has, of course, receivee
the cousideration of that department of the go
which the administration of these land Jaws ha

ce in
rred
1
vernment t0
s been con-

fided. The construction of that department and of'the At-
torneys-General to whom the Secretaries-of the Intetior have
et e er

e £R5 Jifel | ires

* 5 Stat. at Large, 453.
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applied for advice, cannot be better expressed than in the
language of some of those opinions.

Attorney-General Cushing, in an opinion given in 1856,*
says: ¢ Persons who go upon the public land with a view to
cultivate now, and to purchase hereafter, possess no rights
against the United States, except such as the acts of Congress
confer; and these acts do not confer on the pre-emptor, in
posse, any right or claim to be treated as the present pro-
prietor of the land, in relation to the government.”

In the matter of the Hot Springs tract of Arkansas, At-.

torney-General Bates says:t “ A mere entry upon land,
with continued occupancy and improvement thereof, gives
no vested interest in it. It may, however, give, under our
National land system, a privilege of pre-emption. But this
is only a privilege conferred on the settler to purchase land
In preference to others. . . . Iis settlement protects him
f1"0r1.t1 intrusion or purchase by others, but confers no right
against the government.”

Iu the matter of this same Soscol Ranch,{ Attorney-Gen-
eral Speed asserts the same principle. He says: It is not
to be doubted that settlement on the public lands of the
Umted States, no matter how long continued, confers no
Tlgbt against the government. . . . The land continues
subject to the absolute disposing power of Congress, until
the settler has made the required proof of settlement and
1mp‘rovement, and has paid the requisite purchase-money.”

These opinions, written for the guidance of the Land De-

Partment, have been received and acquiesced in by the Sec-
retaries of the Interior, and have come to be the recognized
1'\11% of action in that department.
: This construction of the law has also been asserted by the
zloaﬁil;s~({f last resort in Missouri, Mississippi, Illinois, and
estedof nia S.tutes in whlc:h the population is largely inter-
ealediin the liberal operation of the pre-emption laws.§

* 8 Opinions of the A

¢ B
Gran

. _ ttorneys-General, 72. + 10 Id. 57. t 11 Id. 462.
4 (‘;":f”- Higbee, 9 Missouri, 261; Phelps v. Kellogg, 15 Illinois, 135;
Wfv. Bryan, 8 Smedes & Marshall, 268; People v. Shearer, 30 Cali-

fornia, 650; and H
a utton ». Frisbie ; . e g 5
Term, 1865,). n v. Frisbie, in the Supreme Court of California, July

e e o e e - e
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We are satisfied that this is a sound construction of the
pre-emption laws on the question now under consideration.

A series of cases decided in this eourt, in which the equit-
able rights of persons claiming under those laws have been
protected by the court against the legal title acquired by
other parties, through the disregard of their rights by the
officers of the Land Department, is supposed to assert priu-
ciples inconsistent with the construction just stated. We
cannot here examine these cases in detail, but we may state

- that in nearly all of them it will be found that the party

whose equitable title was thus protected had, by the action
of the officers of the Land Department, and the payment
and acceptance of the price, acquired a vested right, which
these officers afterwards disregarded, in violation of law.
And if in any of these cases the party, asserting successfully
his equitable interest, had not acquired a vested right in the
just sense of that term, the cases are still widely different
from the one under consideration. In all those cases the suc-
cessful party had established his legal right of preference of
purchase over the other, under the law as it stood when the
land officers decided the case. And it was the action of those
officers, and their disregard of the law in refusing to th-e
party the benefit of this preference in purchase, which this
court corrected, by compelling the conveyance of the legal
title acquired by this violation of law. But in the case before
us, and in those to which the opinions of the Attorneys
General refer, it was Congress, the law-making power, which
intervened, and, by a new law, withdrew the Jand from t.he
operation of the pre-emption laws, while the right of prefer-
ence in purchase remained unexercised, and amounted to
no more than this preference. %

The courts may very properly correct the injustice donfi
by the Jand officers, in refusing.to accord rights, }EIOWBVGI'
inchoate, which are protected by laws still in ex1ste'n<[3§,
while they can only consider vested rights, when those l‘lgd.s
are sought to be enforced in opposition to the repeal or mod-
fication of the laws on which they were founded.

The argument is urged with much zeal that because com-
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plainant did all that was in the power of any one to do to-
wards perfecting his claim, he should not be held responsible
for what could not be done.

To this we reply, as we did in the case of Rector v. Ashly,*
that the rights of a claimant are to be measured by the acts
of Congress, and not by what he may or may not be able to
do, and if a sound construction of these acts shows that he
had acquired no vested interest in the land, then, as his
rights are created by the statutes, they must be governed by
their provisions, whether they be hard or lenient. That was
a case also in which it became important to ascertain when
aright to public land became vested, and though it arose
under statutes somewhat different from the general pre-
emption law, the principles asserted there, and ik the pre-
vious cases of Bagnell v. Broderick,t and Barry v. Gamble,]
strongly support our conclusion in the present case.

DecrER REVERSED, and the case remanded, with instruc-
tions to '

DisMiss THE BILL.

HrokmaN v. JoNES ET AL.

L. A prosecution in a so-called ¢ court of the Confederate States of America,’
for treason, in aiding the troops of the United States in the prosecution
of a miltary expedition against the said Confederate States, is a nullity,
a‘nd the fact that the tribunal had clothed itself in the garb of the law
gLves no protection to persons who, assuming to be its officers, were the
instruments by which it acted,

2 Wht'.l'e there is evidence before the jury—whether it be weak or strong—
f’”flch does 50 much as tend to prove the issue on the part of either side,
1t is error if the court wrest it from the exercise of their judgment. It

. T";‘OU’-fl be submitted to them under instructions from the court.

* the fact that a man was himself a traitor against the United States, does
:.l(::‘ ‘[lllec?ssarily Preyent his recovering damages against other traitors,
cwna(‘)’;nti mghclously arrested and imprisoned him before a so-called
treuconilm = Onfed*?rate ‘Stat(}s, fhor‘ being a traitor to these; the alle.ged
Stm_‘ .Vlng conslst'ed in his giving aid to the troops of the United
"ates while engaged in suppressing the rebellion.

* 6 Wallace, 149,

1 18 Peters, 436. 1 8 Howard, 32,
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Error to the District Court for the Northern District of
Alabama, in which court Hickman, the plaintiff in error,
sued Jones, Moore, Regan, Coltart, Clay, and others, defend-
ants in error, for maliciously causing him to be arrested, im-
prisoned, and prosecuted for a criminal offence, without
probable cause.

Mr. R. Johnson, for the plaintiff in ervor ; Messrs. Walker and
Glordon, contra.

/

Mr. Justice SWAYNE, stated the case, and delivered the
opinion of the court.

The facts disclosed in the record, so far as it is necessary
to state them, are as follows:

During the late civil war the rebel government established
a court known as the “District Court of the Confederate
States of America for the Northern District of Alabama.”
In that court the plaintiff in error was indicted for treason
against the Confederate States. The indictment alleged that
troops of the United States were in the Northern District of
Alabama engaged in a hostile enterprise against the Con-
federate States, and that Hickman ¢did traitorously then
and there assemble and continue with the said troops O_f 'the
said United States in the prosecution of their said expedition
against the Confederate States; and then and there, with
force and arms and with the traitorous intention of e
operating with the said troops of the United States in effect-
ing the object of the said hostile expedition, did array and
dispose himself with them in a hostile and warlike manner
against the said Confederate States; and then and there,
with force and arms, in pursuance of such his traitorous -
tentions, he, the said James Hickman, with the said persons,
so as aforesaid assembled, armed, and arrayed in e
aforesaid, wickedly and traitorously did levy war against thi
said Confederate States.” Upon this indictment a warrant
was issued for the arrest of Hickman.
imprisoned accordingly. He applied to the det
who assumed to act as judge of the court, to

He was arrested and
endant, Jones,
be allowed t0
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give bail. Jones rejected the application and remanded him
to prison. He was subsequéntly tried, acquitted, and dis-
charged. He alleges that the proceeding was without prob-
able cause and malicious. Moore was the clerk of the pre-
tended court. The name of Regan issigned to the indictment
as district attorney, and he conducted the trial. Robert W.
Coltart was deputy marshal, and Clay was the editor and
publisher of the ¢ Huntsville Confederate,” a newspaper
through which it was alleged he incited the prosecution by
means of malicious attacks upon Hickman designed to pro-
duce that result. The other defendants were members of
the grand jury by which the indictment was found. .Testi-
mony was given tending to show that the plaintiff’ sympa-
thized with the rebellion and participated in it while the
rebel power predominated in North Alabama, both before
and after its first invasion by the forces of the United States.

The court instructed the jury, among other things, as fol-
lows :

“If,in the case at the bar, you believe that the acts and
speeches of the plaintiff, upon which the defendants rely to
prove his complicity with the rebellion, were the result of any-
t.hing less than a fear that if he did not so speak and act, his
life or his liberty or his property would be saerificed to his si-
lence or his omission, you will find a verdict for the defendants.

“If, on the other hand, you believe that these acts of apparent
complicity with the rebellion were performed by the plaintiff
under the influence of an honest and rational apprehension that
to do otherwise would expose him to persecution or prosecution,
Or to loss of life, liberty, or property, and that notwithstanding
t.'nese acts of affiliation with the rebel community in which he
lived, he was always at heart honestly and truly loyal to the
government, of hig country, he is entitled to your verdict.”

3 r“fe jury were turther instructed that it was their duty to
equit the defendants, R. W. Coltart and Clay. Exceptions

I dl.ﬂy taken by the plaintiff, and the case is brought here
for review,

We have to complain in this case, as we do frequently,
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of the manner in which the bill of exceptions has been pre-
pared. It contains all the evidence adduced on both sides,
and the entire charge of the court. Thisis a direct violation
of the rule of this court upon the subject. We have looked
into the evidence and the charge only so far as was necessary
to enable us fully to comprehend the points presented for
our consideration—thus in effect reducing the bill to the
dimensions which the rule prescribes. No good result can
follow in any case from exceeding this standard. Our labors
are unnecessarily increased, and the case intended to be pre-
sented is not unfrequently obscured and confused by the
excess,

The rebellion out of which the war grew was without
any legal sanction. In the eye of the law, it had the same
properties as if it had been the insurrection of a county
or smaller municipal territory against the State to which it
belonged. The proportions and duration of the struggle
did not affect its character. Nor was there a rebel govern-
ment de facto in such a sense as to give any legal eflicacy to
its acts, It was not recognized by the National, nor by any
foreign government. It was not at any time in possession
of the capital of the nation. It did not for a moment dis-
place the rightful government. That government was always
in existence, always in the regular discharge of its functions,
and constantly exercising all its military power to put down
the resistance to its authority in the insurrectionary States.
The union of the States, for all the purposes of the Constl-
tution, is as perfect and indissoluble as the union of the in-
tegral parts of the States themselves ; and nothing but revos
lutionary violence can, in either case, destroy the ties Wth'h
hold the parts together. For the sake of humanity, certain
belligerent rights were conceded to the insurgents in arms.
But the recognition did not extend to the pretended BOREHIY
ment of the Confederacy. The intercourse was confined to
its military authorities. In no instance was there interc.oursff
otherwise than of this character. The rebellion was SHI}P])
an armed resistance to the rightful authority of the soverelgn.




Dee. 1869.] HickMAN v. JONES. 201

Opinion of the court.

Such was its character in its rise, progress, and downfall.
The act of the Confederate Congress creating the tribunal
in question was void. It was as if it were not. The court
was a nullity, and could exercise no rightful jurisdiction.
The forms of law with which it clothed its proceedings gave
no protection to those who, assuming to be its officers, were
the instruments by which it acted. In the case before us,
trespass would have been the appropriate remedy; but the
authorities are clear that case also may be maintained. Kach
form of action is governed by its own principles. It isneed-
less to consider them, as none of the exceptions taken relate
to that subject. Our opinion will be contined to those which
have been specifically mentioned.

1. The court instructed the jury to acquit the defendants,

J. W. Clay and R. W. Coltart.
_ There was some evidence against both of them. Whether
1t was suflicient to warrant a verdict of guilty was a question
fzor the jury under the instructions of the court. The learned
J“dge mingled the duty of the court and jury, leaving to
th:e Jury no discretion but to obey the direction of the court.
Where there is no evidence, or such a defect in it that the
law will not permit a verdict for the plaintiff’ to be given,
such an instruction may be properly demanded, and it is the
duty of the court to give it. To refuse is error. In this
s the evidence was received without objection, and was
bef_(“‘e_ 'Ehe Jury. It tended to maintain, on the part of the
Plaintif, the issue which they were to try. Whether weak
s stron‘g, it was their right to pass upon it. It was not
lajxrlof)el;l for the court to wrest this part of the case, more than
tio§n Otivel‘, from the exereise.of their judgment. The instruec-
Spheljges ir; Zverlooked the line whif:h separates two separate
s importauty. Tho.ugh corr'elfxtlve,. they are distinct, and
B, k: tto the 1'1ght admuustr‘am'on of justice that they
i decidf S0, .It is as much W.lthln the province of the
kA o (}I;llest}ons of fuct as of the court to decide ques-
B an.d i\:: ,}mt:ylshoqld take th('a law as‘lau.i down by
facte—and fl g: : 1t full effect. But its application to 'the
¢ the facts themselves—it is for them to determine.
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These are the checks and balances which give to the trial by
Jjury its value. Experience has approved their importance.
They are indispensable to the harmony and proper efficacy
of the system. Such is the law. We think the exception
to this instruction was well taken.*

2. The other instruction to be considered was, substan-
tially, that if the plaintiff had himself been a traitor he
could not recover against those who had been instrumental
in his arrest, imprisonment, and trial for treason against the
Confederacy—the treason alleged to consist in the aid which
he had given to the troops of the United States while en-
gaged in suppressing the rebellion.

As matter of law, we do not see any connection between
the two elements of this proposition. Giving aid to the troops
of the United States, by whomsoever given, and whatever t.he
circumstances, was a lawful and meritorious act. If the plain-
tiff had before co-operated with the rebels there was a l.ocus
penitentie, which, whenever he chose to do so, he had a right
to occupy. His past or subsequent complicity with those
engaged in the rebellion might affect his character, but
could not take away his legal rights. It certainly cou!d not,
as matter of law, give impunity to those by whose instru-
mentality he was seized, imprisoned, and tried upon 2 capltal
charge for serving his country. Such a justification woul'd
be a strange anomaly. Evidence of treasonable acts on his
part against the United States was alien to the issue b‘efore
the jury. To admit it, was to put the plaintiff on trial as
well as the defendants. The proofs upon the questlon.thus
raised might be more voluminous than those upon ‘the 1880¢
made by the pleadings. The trial might be indefinitely Prl({)'
longed. The minds of the jury could hardly fail to be dark-
ened and confused as to the real character of the case i”’f
the duty they were called upon to discharge. The guilt 0

—_—

* Aylwin v. Ulmer, 12 Massachusetts, 22; New York Fire Insurancé
Company ». Walden, 12 Johnson, 513 ; Utica Insurance Com
3 Wendell, 102; Tufts v. Seabury, 11 Pickering, 140; Morton -
Ib. 868 ; Fisher ». Duncan, 1 Hening and Munford, 562;
1 Wallace, 359. :

Badger,
pany v. Bade
Fairbanks,
Schuchardtv- Allens,
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the plaintiff, if established, could in no wise affect the legal

liability of the defendants; nor could the fact be rece.ived in
mitigation of damages. It is well settled, that proof of the
bad character of the plaintiff is inadmissible for any purpose
in actions for malicious prosecution.* All the evidence upon
this subject disclosed in the bill of exceptions was incom-
petent, and should have been excluded from going to the
jury. This instruction also was erroneous.

Judgment REVERSED, and the cause remanded to the court
below, with an order to issue a venire de novo.

StAR oF HopE.

1. To constitute a voluntary stranding of a vessel it is not necessary that
there should have been a previous intention to destroy or injure the
vessel, nor is such intention supposed to exist. It is sufficient that the
vessel was selected to suffer the common peril in the place of the whole
of the associated interests, in order that the remainder might be saved.

2 Thestranding is voluntary whenever the will of man does in some degree
contribute thereto, though the existence of the particular reef or bank
on which the vessel grounds was not before known to the master, and
though he did not intend to strand the vessel thereon ; provided it suffi-
ciently appear that in making the exposure of the vessel he was aware
that stranding was the chief risk incurred by him, and that it was not
Wholly unexpected by him.

8. These principles applied to the facts of this case, and the stranding held
to be voluntary, so as to render the damage to the ship thereby caused,
and all costs and expenses consequent thereon, a subject of general
average contribution,

4 Asa general rule the contributory value of the ship, when she has re-
ceived no extraordinary injuries during the voyage, and has not been
repaired on that account, is her value at the time of her arrival at the
te?mination of the voyage. But where, as in this case, the ship has sus-
tained injuries during the voyage and undergone repairs, her contribu-
tO‘l‘y value is her worth before such repairs were made. In the absence
of other proof on this point, her value in the policy of insurance at the
POTt of departure is competent evidence. From this, however, should
be made a just and reasonuble deduction for deterioration.

* 1 Greenleaf’s Evidence, ¢ 55.
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5. The expenses of an ez parte adjustment made by the chartercrs of a ship
at the port of delivery are not chargeable in admiralty on the ship or
freight, unless the results were adopted and used in the court below by
the commissioner who stated the adjustment made under order of the
court.

6. Repairs cannot be made by the master unless he has means or credit; and
if he has neither, and his situation is such that he cannot communicate
with the owners, he may sell a part of the cargo for that purpose if it is
necessary for him to do so in order to raise the means to make the re-
pairs. Sacrifices made to raise such means are the subject of general
average, and the rule is the same whether the sacrifice was made by &
sale of a part of the cargo or by the payment of marine interest.

ArpeaL from the Circuit Court for California; the case
arising upon an agreed statement of facts, in substance thus:

In November, 1855, the firm of Annan, Talmage & Em-
bury, chartered at New York the ship Star of Iope, the
master, officers, and crew being all employed by the owners.
They received on board of her, at the port just named, 2
large quantity of merchandise on freight deliverable at San
Francisco, and also merchandise their own property. They
received also, on freight, payable to them for and on aC_CO‘lnt
of the owners, two hundred and forty-four tons of coal.
Among the merchandise shipped by the charterers and the
other shippers (not the owners), were five hundred casks and
packages of brandy and other spirituous liquors, stowed next
the coal, and one barrel and forty-eight kegs of gunpowde,
prepared as ¢ patent safety fusees.”

With this cargo on board, the ship sailed fr _
in February, 1856, for San Francisco, being in all respfcr.s
during the voyage kept tight, staunch, well-fitted, tack.ef:],
and provided with every requisite, and with neceSSﬁ‘"y'":em
and provisions—all which the charter-party bound the 0¥ier
that she should be—except as hereinafter set for-th- o e

During the voyage, about the middle of April, 183q’ h
ship being then on the east side of the southern end of ;_0111 e
America, and in about latitude 46° 8., longitude 58° W., b
weather squally and the sea rough, great quan
and vapor were observed issuing from the
hatches. After as full an examination as was PO

om New York

tities of smoke
fore and after
ssible be-
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tween decks and otherwise, all on board had every reason to
believe the ship on fire below, originating as was supposed
in the coal by spontaneous combustion. The hatches were
immediately fastened down and everything made tight, in
order to check as much as possible the progress of the fire,
at least until a port of succor could be reached. It was
known that among the cargo were large quantities of spirit-
uous liquors, and of the prepared gunpowder already de-
scribed, all which were believed by every one on board to be
highly inflammable and explosive. Great alarm was felt in
consequence, and the destruction of the ship, officers, and
trew was apprehended by all.

The crew refused to continue the voyage, and the captain
determined properly to make for the Bay of San Antonio, on
the southeast coast of Patagonia, as the nearest anchorage.
In _about four days, during which the signs of fire continued
to increase, she arrived off that bay, and set the usual signal
Jor a pilot.
~In making ready the anchors and getting up the chains
f‘_'om below, these were found quite hot, and there were other
signs of .ﬁre which greatly heightened the general alarm.
bMe?.mtlme the weather was such, the wind blowing the
ioltp}flg?t on shore, with a h?avy sea running, that she could
i coz?:ld()ﬁ: hThe shore being very rocky am.i precipitous,
Sl }10tf ave gone on there without certain and almo.st

i VQFS7S o v.es_sel, eargo,'aud all on board. The captmn
¥ pilgot w)_tll;wllhng to run into a bay unknown to him without
s ’it ;2 e a;l?oul three hour.? Jor one, but none came. The
of hm’?um l;: eV;Slerl‘t,.vva.s a wild and des'ola/le bay, without sign
bt W hl this t1r}1e the indications of fire below, as
o determine(;at eri, contmue'd to grow worse. At length
SHiitintionie, = ;clle pest thing to be .done for the general
o (;f those}())ecls y for the preservation of the cargo fmd
ot a pilot reffé oard, to .make the attempt torun in with-
Wi ettt al% risks to be thereby incurred rather

main outside in the mowentary apprehension of

destruet
Was T t? all. Under all the circurnstances, the captain
Sully Justified in this.
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In attempting to enter the bay the lead was kept going,
showing successively 8,7, 6, 5, 4%, and 4 fathoms, and inme
diately afterwards the ship grounded, and after striking heavily
remained fast. The reef or bank on which she grounded
was not visible at the time, and the captain was not aware of
its existence, though her stranding was one of the chief risks he
had assumed in undertaking to run in. The result of the at-
tempt was, that before the ship could be got to sea again
she sprunk aleak, and sustained other very serious injuries
in her bottom.

These were such as to fully justify the captain in tarning
back with her to Montevideo (as the nearest port) for exami-
nation and repairs, there being no inhabitants at San Anto-
nio, and no sign of human life, and the water taken in by
the ship having apparently extinguished the fire below.

He arrived at Montevideo in the end of April, 1856, and
on removing the cargo found marks of fire on various por
tions.  The necessary expenses incurred by the ship at this port to
enable her lo resume her voyage, including repairs, unloading,
warehousing, and reloading of cargo, &c., were $100,000.

To defray these, the captain, being without credit or means,
either of his own or his owners (and there being 4t Monte—
video very little market for such goods and merchandise a3
the ship had aboard), necessarily sold a considerable portion
of the cargo. This sale, both as to the mode and the cargo
selected, was managed with all due care for the interest of
all concerned. Of the cargo thus sold portions belonged t0
different parties shipping. 5980

About the 11th September, 1856, the ship left Montev1'de‘-{
no unnecessary delay having been made there, and arrives
at San Francisco on December 7th, 1856. :

The goods and merchandise of the several shippers 11‘0
maining on board were in due time and in good order (¢
livered to them.

Upon her arrival at San Francisco the
Ewbury, and one George Hazzard, who ba
signees of Annan, Talmage & Embury, both
party and as to their portion of the cargo, an

gaid Annan and
d become the a5
as to the charter-
d in all respects
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the successors in interest of Annan, Talmage & Embury,
claimed and obtained the control of the ship and her cargo
until the delivery of the latter was completed, and they alone
collected and received of the several consignees the freight
therefor. Messrs. Annan, Embury & Hazzard delivered to
the several owners the goods and merchandise respectively,
first obtaining from them the amount of their several con-
tributions to the general average, and they also received so
much of the cargo as was deliverable to themselves.

Of $36,000, the price and hire fixed in the charter-party,
$9822.20 was paid either by the charterers or their as-
signees.

The expenses properly and necessarily incurred by the
ship, from the day when her course was first changed for
San Antonio, until the day she resumed her voyage; the
freight due at San Francisco on the several portions of the
cargo not delivered there to the several owners; the value
at San Francisco of the ship and of the entire cargo, as well
as of the portion delivered there, were matters which were
all agreed upon by the parties; though the value of the ship
at Montevideo was not known. i

In this state of facts, Annan et al., the charterers, and four-
teen other parties, shippers, and a sixteenth party, Embury
e.t al., filed, in March and April, 1857, in the District Court,
libels against the ship, then in the port of San Francisco.
An?an & Co. for $44,700, and Embury & Co. for $10,115.

flhe‘ libels, except the last, were in the same form, and
Z‘;‘:’E;?P the non-delivery at Sz}n Francisco, by the-ship, of
Yol f:)luﬁnhdh? of merchandise shipped upon her at New
ﬁbe”;nts ‘e © 1Yere(1, at the. former port, t.o the several
o ;iSPsCthe]y, but which were sold in the course
e ere ydthe master at Mon‘(evuieoZ to pay for repairs
o, i » » hade necessary by the stranding of the ship at

24y of San Autonio.
CO{h;;:muswembto all' the libels, except to -that of Embury &
San Antoﬁiosut Stzntmlly that the' stranding at th.e Bay of
the da 00k place under circumstances which made
age, and all expenses consequent thereon, a subject
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of general average contribution by the ship, freight, and
cargo.

The libel of Embury et al. was for the alleged amount
paid by them as the consignees of the ship at San Francisco,
as the expenses of an average adjustment, made or attempted
to be made by them at that port after Ler arrival, and of an
attempted collection of the same.

To this last libel the claimant of the vessel demurred, on the
ground that the matters alleged did not constitute a cause of
contract within the admiralty jurisdiction. Ile thenproceeded
to deny the principal allegations of the libel, and set up that
the adjustment in question was made by the libellants, on
their own account, as the assignees of the charterers of the
ship (Annan & Co.), and not on account of the ship or her
owners, and was defective, erroneous, and worthless; that
at all events the cost of the adjustment should come into tbe
general average, and the ship be liable only for her share 1
the contribution. That the libellants having, as charterers
and consignees of the ship, delivered the cargo to the several
consignees thereof without collecting the average thereon,
should bear the loss. That the average actually collecté?d
by them, and the sum of $30,000 balance remaining unpaid
ou the charter of the ship, should be set-off.

The court referred the case to a commissioner t0 rép
an adjustment, upon the assumption that the loss and ex
penses caused by the stranding of the ship were general
average. He did so report. DBut in his report—

1. e charged the ship or freight with the expenses o
adjustment made at San Francisco, by Annan, Embur
Hazzard. d :

2. ITe assumed as the basis of his estimate of the.contmhu:
tory value of the ship her valuation in the policy o'f insuranct
at Boston, deducting what the repairs at Monte\?deo COSt-'] i

8. He brought into particular average, or subject s Lf(
duction of * one-third new for old,” certain exPexls§St1'=e
Montevideo, which, though incidental to the repairs O ].c'l‘
ship, were either not themselves a permanent benetit to Dt
or were not incurred for that purpose. Such as exp

ort

f the

enses of
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1. Sarveys, orders, estimates, reports, &e.

2. Preparations for making the repairs; labor in heaving
her down ; wear and tear of materials used therein; anchors,
cordage, blocks, &c.; boat hire, &e.

3. Building staging and use of materials therein, &e.

4. Expenses of raising funds (0. ., loss on sale of cargo), &c.

Upon the coming in of the report, exceptions were filed
by both parties. By the libellants, on the ground mainly
that the loss and expenses were not general average; by the
claimant, upon grounds affecting the details, just mentioned,
of the report,

Upon these exceptions and the case stated, the matter was
argued before the District Court, which decided that the
damage caused by the stranding of the ship, and the loss and
Xpenses consequent thereon (including the cost of the re-
pairs at Montevideo), was a subject of particular average,
atlfl not of general average, as contended on behalf of the
Shlp;. and held her liable, as contended for by the libellants.
Its view apparently was, that to make the case one for gene-
}'al average, the stranding should have been the result of an
Intention to effect that particular object. That court also
held the ship lable under the last of the libels, namely, that
of Embury et al., for the expenses of the adjustment made
l()‘y ﬂfe C?nsignees; and decreed accordingly. The Circuit

ourt affirmed the decree of the Distriet Court.
dii‘(‘)::‘i‘l‘l‘emly, and }oefore the appeal to this court, it was
ﬂmounAtei(y t}fut a serlous error had been com'mitted in the
s bélfelte'.(l in the decree upon the 1:11'st libel, $26,469.
& fouml“(ll S:Upulated. between the parties, tpat fl'.om'any
Pt be’d,ulc to the libellants, Annan et al., in their libel,
the Cl‘mrt‘ercf uct;ed 396,}77.80, the balance due by them as
‘iiﬁ'erenee. elﬁ of the ship, al']d the decree entered for the
B -SO 1}u’c a small pom(?n of this bal.anee was in fact
e n;ve | 1at the ‘decree, instead of being for $26,469,
g een but 'for $4291.18.
chalf of the ship a motion was made to correct this

OETOT of fioyped!” ¢
gures. The court, however, refused to correct the
VOL. 1x, 14 .
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decree, on the ground of the great lapse of time since the
entry of the decree in the District Court, and because the
alleged error, if it existed, might be corrected on appeal in
this court.

It appeared also that another large sum, about $14,000,
which should have been deducted from the same judgment
for averages received by the same libellants, was never de-
ducted.

Both these errors of figures were attributable to the ad-
juster who made up the adjustment for Embury et al., and
to whom the casting up of the amounts awarded in the de-
cree had been subsequently committed by the ship’s agent
at San Francisco.

The case was now brought to this court on these grounds:

1. That the damage to the ship, caused by her stranding
at the Bay of San Antonio, and the loss and expense COl-
sequent thereon, were a subject of general average, and not
of particular average, as decided by the court below.

2. That even if this were not so, and they were a subl]e;ct
of particular average, then the exceptions to the commis-
sioner’s report should have been sustained.

8. That the error of figures in entering the decre
of Annan et al. should be corrected, by reducing the same
to $4291.18.

e in favor

Mr. E. Casserly, for the appellant: o
The conditions which must concur to stamp on @ marltlrlﬂ]e
loss the character of a general average may be stated a8 e
lows :
1. The danger must be imminent, and common to the
ship, cargo, and the lives of those on board. _

2. To avert this danger from the whole, the ship o Ci”}'“;{’
either entirely or in part, must be purposely exposed to 118
in lieu of the whole. !

8. By the loss incurred, the safety of the other intere
involved must, at least for the time, be accomplished.

sts

seconil

: ; e
The ouly controversy here is, whether or no th 5
. o o 5 . W 2]
essential condition is found in the case.

In other
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whether, to avert the danger impending over the whole, the
ship was purposely put at risk in lieu of the whole, so as to
make the damage afterwards incurred by her (and, of course,
the consequent expenses) matter of general average con-
tribution.

The facts are agreed on. The question is as to the legal
effect of them.

The two following propositions contain, we suppose, a just
statement of the law which governs this case:

1. Whenever, to avoid an imminent danger, common to

the ship, cargo, and the lives of those on board, the ship is
voluntarily or purposely exposed to a distinet and extraor-
dinary peril, out of the usual course of navigation, and of
the ship’s duties as a carrier for the voyage, any loss or
damage to the ship consequent thereon is a subject of gene-
ral average contribution.
_ 2 Itis immaterial though this loss or damage to the ship
18 other or greater than was expected, or whether it was
wrought directly and immediately by the act of exposure, or
mC}denta.lIy by reason of the ship being placed in a situation
“'ll{l‘eh made her liable to the injury.

The two propositions may be discussed together.

T.h.e whole law of general average is a series of analogous
fquities drawn out from an original principle. There being
22”(]§01ded case precisely the same with this in its facts, it

¢ hecessary to deduce the law of this case by the same
Pﬂr;zess, aided by the decisions in analogous cases.
Sitio}ll]z 2105;5 <t>bx;ious general. analog:y to sustain.both propo-
s 0&1';3;0 an l§oods put into a lighter to rellev"e .the ship
of genel‘al,averaa t?r“7gr(1.s lost or dagxaged. This is a case
ihoatts o ge a.s’an(nent as t.he Digest, and so by all the

Rl hi(rle]’ without exception. :
thip o ghly analogous case of goods hg'htered out of a

pelled to tuke refuge in a port to which she was not

destine : ;
i 1, and which she cannot enter without being relieved
a part of hep cargo. °

'J.‘ hl‘lS ]attel‘ cag

e k] € presents pointedly the feature which con-
erts a logg Oflig

htered goods into a general average, namely,
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that the lightering is out of the usual course of navigation
for the voyage. Where it is not so, as when the lightering
is in the common course of navigation or business, the loss
is particular average. The exception is fully recognized,*
and confirms the rule, and both clearly establish our two
propositions.

In all such cases the decisive fact is, that there is a volun-
tary exposure of the goods to a distinet and extraordinary
peril, out of the common course of navigation. The inten-
tion in putting the goods into the lighters is not to destroy
them. Very generally the expectation is that they will be
saved. The loss, howsoever it occurs, is incidental to the
exposure, and is general average.

Following out the same principle of an extraordinary espo-
sure, Magenst mentions the case of goods put out of a leaky
ship on board of another, which was afterwards captured,
where the goods were contributed for in general average.

Besides lightered goods, Emerigon} mentions the cas
of boats launched from a ship for the common safety and
afterwards lost, coming into general average. As when 2
ship chased by hostile cruisers put out a boat with a lantert
into the sea at night, by which the enemy was misled, and
the ship escaped.

And see the cases of extraordinary exposure ot lo§s, :
of the common course, in 2 Phillips on Insurance: shppmg
the cable to run out to sea to escape going ashore;§ Sm_ls fet
go to right the ship when on her beam-ends;|| a}"P’)"”’gf‘t
portion of the ship’s tackle or equipment to an extraordinary
use; ¥ cutting a cable to keep with convoy or escape fromat
enemy;** expense of putting into a port out of the coursé
of the voyage, to refit, &c., &e. 11

Finally, in Dupont v. Vance,]} this court has stat &l
tinetive features of a general averaée sacrifice in these worts:

out

ed the dis-

MO P IEEIS

* Bmerigon, 474; 2 Phillips on Insurance, 4 1288, and note 3; Steven®
and Benecke, 134; Lewis v. Williams, 1 Hall, 437, 438.
+ 1 Magens, 160, case ix, quoted by Stevens and Beneke,
1 Pp. 480, 481. 3 41295, | 1298
** 44 1308, 1309. ++ % 1820. 1 19 Howard, 162.

134, note a-
i Y] 1299.
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“If it be made to relieve the adventure from a peril which
has fallen on all the subjects engaged in it, the risk of which
peril was vot assumed by the carrier, the charge is to be borne
proportionably by all the interests,” &ec.

The doctrine which prevailed below seems to have been
that, to entitle a loss to come into general average, it must
be not only the direct, but the immediate result of the act
and will of man; so that, if the loss be by stranding, strand-
ing must have been the very form of injury premeditated in
making the exposure or sacrifice. But this doctrine is at
war with the first principles of general average; with many
of the oldest and most widely acknowledged cases of general
average; and with several decisions of recognized authority
lu the Federal courts. The vital principle of general aver-
age .is the motive of the act of sacrifice or exposure. That
motive must be the common safety of the other interests
concerned. It is that which gives its character to the act;
not the fact that any particular damage was intended, or
form of damage or injury * premeditated.”

The doctrine is moreover in conflict with the principle
and reason of the oldest and clearest cases of general aver-
age. Such are: goods put into lighters to relieve the ship;
goods lightered to enable the ship to enter a port not her
port of destination; goods put out of a leaky ship into an-
S}'ﬂlze;‘. \thch jis? :.Lft;erwards captured, &c. In all these cases
powe:lglsf of injury are manifold, and beyond all human
e gorehal?d to particularize. Thus, lightered goods
s oml?a%‘ed by water from the sea or the sky, by cold
ing 01"'e:t' y lightning; may be los.t by strarildmg or fo.under-
sib!’e tOJsza ‘;0“, o by capture. It is, therefore,.qmte impos-
N imﬂ-le)&ia(iw f'ar the,e’damage done the googs is “the direct
Loy b e.zlesu]t of .the exposure, or is me‘rfaly a con-
ety el le.znt of Fhelr belpg placed in a position wl}lch
lar'form of g:i“ ;al‘ly hable to injury. Or, t.hat the particu-
of the ])istrictl%e f101‘1‘e could have bee{x (in t.he language
that particular l;’.‘“t)” the result of an intention to effect

object.” That would be to require of every
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master of a ship, besides being a mariner, to be also a
prophet.

The doctrine is equally opposed to all the most authorita-
tive cases in the United States.

In Caze v. Reilly,* a case the reasoning of which has twice
received “the unqualified assent” of the Supreme Court of
the United States,t the master of a schooner, hard pressed
by British eruisers, ran her upon the beach at Long Branch.
The enemy, landing in boats, set fire to the vessel and burned
her to the water’s edge. The hulk floated ashore and was
lost. About half of the cargo was saved, part before she was
set on fire, and part after the fire was extinguished. Two
questions were raised as to the liability of the goods saved
to a general average. First, for the value of the vessel; and,
second, for that of the freight and cargo lost. The first—
which, in fact, involves the other—was the only one argued
and decided. The court held in favor of the general average
for the value of the vessel.

So in Sims v. Gurney,t a case which, like Caze v. Reilly, has
twice received the approval of the Supreme Court of the
United States.t From the violence of the storm in the
Delaware Bay the ship, in this case, had to go ashore some-
where, and was in danger, if left to herself, of going upon
certain flats, where her situation would have been extremely
perilous. The subsequent facts are stated by the court:
(p. 527.)

“To prevent that, the course was altered, and they stood for
Cape May, the most desirable place to run on shore. The cap-
tain wished to get to Cape May, and the pilot said he would try
for it, although he did not expect to effect it, but supposed they
would stick on a ridge about four miles from the Cape: On this
ridge the ship struck, according to the pilot’s expectations. e
lost her rudder and labored very hard on the ridge ; the mizzen
and mainmast were cut away to save her, and at length, con-

* 8 Washington’s Circuit Court, 298.

+ Columbian Insurance Company v. Ashby, 18 Peters,
Adams, 10 Howard, 302

1 4 Binney, 513.

343; Barnard #
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trm;y to expectation, shé beat over and got into deep water
between the ridge and the Jersey shore. Being then quite un-
governable, she was at the mercy of the winds and currents,
which, most fortunately and unaccountably, brought her on the
shore near to Cape May, the object of their wishes. The damn-
age was very considerable, both on the ridge and at the Cape,
and in the course of the argument the damage at these two
places has been the subject of separate consideration.”

It was held a case of general average, both as to the dam-
age from striking on the ridge and as to that from stranding
on the beach at Cape May.

“‘Because,’ says the court, ‘the damage at Cape May was the
necessary result of running on the ridge. The ship lost her
rudder and masts on the ridge, in consequence of which she was
driven by the winds and waves on the shore near the cape. The
same reasoning applies to the boats. For it was left to the jury
to decide whether the damage done to them was in consequence
of running on the ridge.’”

| The first damage was by striking on the ridge four miles-
from Cape May, and was expected. The subsequent damage
done by the loss of her boats and her stranding on Cape
May Was not only not expected, nor the result of an inten-
tion to effect that particular object, but was contrary to the
expectations of the ship’s officers. It was, however, a con-
Squence of the original act of exposure, and partook of its
Charfleter, because it was produced subsequently, by placing
her in a situation which made her peculiarly liable to dam-
age: namely, running her on the ridge, where she beat till
she lost two of her masts and her rudder, and became un-
Mmanageable, *

The better doctrine is to treat all the facts connected with

or ¢ . . 5
onsequent upon the original fact of exposure as one se-
L SRR

Su:arﬁz(i}zee;;ur-gess v. Cary, 2 Curtis, 59, 66, 87 ; Reynolds ». Ocean In-
Maggrath 1;’ ChP‘Ckermg,'IQI; Gray v. Waln, 2 Sergeant & Ruwlg, 2295
inng, 449 '] urch, 1 Caines, 196; Hennen v. Munro, 16 Martin’s Louis-
i . 150 & case in the French Court of Aix Code de Commerce, Ro-
8TON’s edition, note to Article 403,
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ries: by reason of what a late writer calls the “oneness”
of an act of general average.*

II. Was the stranding of the ship such as to make the loss
occasioned thereby a subject of general average, within the
rule laid down ?

That this inquiry must be answered in the aflirmative
seems sufficiently clear.

How is it possible, on the case stated, to deny that there
was an exposure, by the master, of his ship, to a distinet and
extraordinary peril, purposely made by him, as the only
escape from the instant destruction impending over ship,
cargo, and crew ?

The stranding is voluntary whenever the act of man in
any degree concurs with the vis major to produce the result.t

The statement is, that “stranding was one of the chief
risks he had assumed in attempting to run in.” The other
facts show counclusively that he realized this danger fully.
They show that with his ship surrounded by the most press-
ing dangers, so thoroughly did he appreciate the perils of
entering, and so reluctant was he to encounter them, that
for three hours he held on outside, waiting for a pilot. A
more pregnant fact it would be difficplt to imagine. When,
at last, he made up his mind to attempt to run in at all
hazards, it was not because he overlooked or underrated the
perils of the enterprise; but because it offered the only
chance of escape from the far greater dangers that sur-
rounded him, and which had become too pressing for further
delay; and because, as the agreed statement says, “.he ek
ferred all the risks of running in to those of remaining out-
side.”” So stern was the necessity, that even though he
knew the water was shoaling rapidly under him, the lead
showing successively eight, seven, six, five, four and a half,
and four fathoms, he dared not desist from the attempt t0
make his way in. The next moment, as must have been

S

* Hopkins’s Average, 82, and cases cited.
+ Bmerigon (Meredith), 324, 4756; Arnold on Insurance,
1866), and note 1, p. 786; 4 Boulay Paty, 455, 457, 478.

785-6 (Eng. ed.
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expected, the ship grounded, and after striking heavily, re-
mained fast.®

In the face of these facts it seems little to the purpose to
urge that the particular reef on which the ship struck was
unknown to the master, that he endeavored to get a pilot,
or even that he hoped or expected to take her safely in,

The theory of the court below was that to constitute a
general average loss there must be an intent recklessly to
destroy the thing selected for the exposure; a determination
to sacrifice it at all events, without regard to the ordinary
means of safety.

In truth, the intention to injure the jactus, as distinguished
from the intention to put it in a situation of exposure out of
the usual course, much less to injure it in any particular
manner, or by any particular rock or shoal, cannot be an
element of general average. Otherwise, goods lightered
would never be entitled to contribution; because, as to them
(as already remarked), so far from there being any intention
to injure them, the expectation commonly is that they will
be saved.*

So there is nothing in the fact that the captain tried to
ge'ta pilot. Having determined on the effort to take his
ship in, it was his duty to do so, safely, if he could; and
the law of general average neither requires nor allows any
Wanton exposure of property, or reckless disregard of the
ordinary precautions. Neither does it object that the mas-
ter obtains safety for the rest, at the least possible risk to
the tbing exposed.t

Lt 1s sufficient if there is a purpose to subject the jactus to
a distinet and extraordinary exposure in lieu of the rest.
That }.wwing been the master’s purpose in this case, it is im-
Mmaterial how far he hoped or endeavored to take his ship in

thout serious injury. His purpose and intention were to
___—\

* Caze ». Reilly, supra, 214.
511 ]s:;nm-d v. Adams, 10 Howard, 270; Sims v. Gurney, 4 Binney, 518,
1 919, 5195 Mutual Insurance Co. v, Cargo of Ship George, Olcott, 89, 91,

92; Columbia Insur '
(ch. 12, § 13), ance Company v. Ashby, 13 Peters, 342; Emerigon, 324

IR R
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attempt to take her in at all hazards; and this purpose and
intention embraced all the consequences of the attempt. He
may have hoped they would not be serious, and may have
taken every precaution to that end; and he may not have
had beforehand a very definite idea of their precise character.
But, whatever they might be, he deliberately exposed his
ship to them. When one of them proved to be stranding,
that result took its character from the act whence it flowed.
That having been voluntary and with a purpose, the strand-
ing was, in the eye of the law, voluntary also. The master’s
efforts, or even his hopes to take his ship in safely, as they
could not control the event, da not affect its character.

The only remaining inquiry is—

III. Was the risk taken in this case out of the usual course
of navigation and of the ship’s duties as a carrier for the
voyage, so as to entitle the loss consequent thereon to come
into general average?

The place into which the master of the Star of Hope was
obliged to venture with her, as his only chance of escape,
was not his destined or any port, but a wild and desolate
bay, far from the paths of commerce and forsaken by man,
with a depth of water palpably dangerous and insufficient.
The attempt to take her into such a place at all was not only
beyond his duty, but could not be justified except by circum-
stances so desperate as to leave no alternative between that
and destruction. The same circumstances inspired the mo-
tive which gives to the attempt, and to its consequences, the
character which we claim for them. ;

The circumstances of the present case illustrate forcibly
this important distinction between it and the cases put by
the district judge.

If, after the deviation of the ship, while maki.ng for a port
of refuge, she had encountered an ordinary peril of the se?lS,
or one which, however extraordinary, was casual and who i
unanticipated, and without the choice or agency of mau, i1u ;
neither instance would the loss be general average. In the
former instance the loss is one of the ordinary incldent; of
navigation; in the latter it lacks the essential element of a1l
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exposure made or a risk run by man’s agency with a pur-
pose, and that purpose the common safety from a known
danger.

But in the moment when the determination to take his
ship into an unknown bay, at whatever risk, was acted on
by the master, a new exposure of the ship was made, wholly
different in its character; an exposure to distinet perils,
made with a purpose of rescuing all the interests from a
common danger; an exposure which was the voluntary sacri-
fice of the ship, so far as the mind and agency of man were

concerned, or as respected any consequences that might
ensue.*

IV. [The counsel then directed his argument to the ex-

ceptions to the commissioner’s report.]

Mr. Donahue, contra :

To make a loss or damage by stranding a subject of gen-
(elral average, the stranding must be voluntarily or purposely

one,

The question then presented, as applied to the circum-
stances of the case at bar, is this: Is the accidental strand-
Ing of a vessel to be deemed a voluntary or intentional
stranding within the meaning of the law, when 1t appears
tbat the stranding was either directly or incidentally occa-
sloned by the intentional exposure of the vessel to extraordi-
nary perils, out of the usual course of navigation and of the
ship’s duties as a common carrier ?

The principles established by different cases cited on
the other side, such as Caze v. Reilly,t Columbian Insurance
g)‘”{)’f“"y v. Ashby,p Sims v. Gurney,§ Gray v. Waln,||' seem
' 1. That the intention to consign to inevitable loss the ob-
ﬂzztrst(}whether the-goodis or the ship) which are selected to
COnt"l:e ?urder:‘of the .rlsl.{ forms no element of the right to

rbution.  This principle is expressly declared by the

—

* Lee v, Grinnell, 5 Duer, 415, 416.
’g igashmgton’s Circuit Court, 298. 1 13 Peters, 331.
inney, 513. || 2 Sergeant & Rawle, 229.
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Supreme Court in Barnard v. Adams,* and will not be de-
nied in the present case.

2. It is also decided in these cases, that where a ship has
been voluntarily stranded, the circumstance that she is thereby
lost strengthens rather than destroys her claim for contribu-
tion against the cargo saved by the sacrifice.

8. That though the vessel may have been in the most im-
minent danger of being stranded by the force of the ele-
ments, yet, if the actual stranding is the immediate result of
human agency, and is different from the one impending, and
effected for the common safety, the case is one for general

average.
But in all these cases the actual stranding as it occurred
“was intentional. The doubt arose from the fact that a strand-
ing of some kind was imminent, if not inevitable, and that
the volition of the master was exercised merely in the selec-
tion of a less dangerous part of the shore whereon to strand

his ship.

But in the case at bar it was no part of the master’s in-
tention to strand the vessel. The stranding was not only
involuntary but unexpected, except so far as he was aware
that in attempting to run into an unknown harbor he in:
curred that risk, amongst others, and that it was the chief
risk he encountered. That he voluntarily subjected the
vessel and cargo to whatever risks such a course involved
cannot be doubted, but it is equally clear that he did not
voluntarily and intentionally strand his vessel, that is, that
the stranding was not the immediate and direct result of an
intention to effect that particular object. y

It may be said that the whole deviation to a port of dis-
tress, and especially the entering this port, was a sacrifice for
the common safety. DBut if an accidental dam?ge of this
kind is to be allowed in general average, because 1t occurrefi
during a voluntary deviation, rendered necessary 'by a W‘
major, and therefore is the effect and consequence of a sacrl-
fice for the common safety, the same principle would require

* 10 Howard, 804.
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that every loss incurred during such a deviation should be
contributed for.

Every peril encountered during a deviation is encountered
out of the usnal course of navigation for the voyage, and
might, in a certain sense, be said to be the consequence and
effect of a sacrifice made for the common safety. Thus, if

the damage consequent upon the voluntary exposure to the

dangers of entering an unknown harbor be general average,
by parity of reasoning losses arising from directing the ship
to parts of the seas where the chances of collision are greatly
lucreased, or to high latitudes, where the risks of damage
from icebergs are enhanced, or to stormy and inhospitable
coasts, where the damages of shipwreck might be far greater
than if the regular and usual course of the voyage had been
pursued, might also be contributed ; for the practical results
of the principle contended for would be, that in all cases of
deviation all the interests would be bound to contribute, or
would become the insurers against any accidental damage
sustained by any one of them.

If it be said that the risk incurred in entering an unknown
and unfrequented harbor was extraordinary, we answer:

.1. That in the cases supposed, and in many others, the
risks incarred in consequence of a deviation may be quite as
great and as much out of the usual course of navigation for
the voyage as those incurred by the Star of Hope.

2. Tbat ‘it would be impracticable for courts to make the
d-eter.xm‘natl.on of the right to contribution depend upon nice
diseriminations between different degrees of peril, or to at-
fempt to decide in each case whether the carrier was or was
32;::;“(‘)}(17 by his contract, to expose his vessel to the precise

risk he encountered ; and,

ﬂlli‘w’l;}lllz.l:{;fti isdbfatter to esta.blish on such a sul'wjecjc a clear
i el ge _1.u1e, susceptible of generzfl app}lcatlon, than
Sl riSkemsmn depend upon uncer.tam ‘estmmtes of the
by Claimsenc(c;unt?red, and ‘fh.us g1ve rise to many un-

I“dependentlzfnf tohmcessant lxtxgat.xon.’ :
ment of 4 ¥ of what precedes, w.hlch is in fact .the argu-

¢ court below, we su})mxt that the ship should
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bear the loss, because by an express contract,—that namely,

of the charter-party,—the owner of the vessel expressly un-

dertook to keep the vessel at his own expense in the condition

in which she ought to be. The charter made no exception,
On the whole case the ship should bear the loss.

Reply: To the point, taken here for the first time, that
the charter-party bound the owners to keep the ship staunch,
well-fitted, &c., for the voyage, the answeris: That this cove-
nant is no more than the law would imply without express
words, and is subject to the understood exception of the
perils of the seas.*

Mr. Justice CLIFFORD delivered the opinion of the court.

These are appeals in admiralty, brought here by the
claimants of the ship Star of Hope, from a decree of the
Cireuit Court, rendered on appeal from a decree of the Dis-
trict Court, in four suits in rem instituted against the ship in
the latter court, three being for the non-performance of a
contract of aflreightment, and the other for services ren-
dered, and liabilities and expenses incurred, as consignees
of the vessel. Twelve other suits were also instituted against
the ship by other shippers for the non-delivery of their re-
spective shipments, in which no appeals were taken, as the
amount in controversy in the several cases was less than two
thousand dollars.

1. Reference to one of the libels for the non-performance
of the aflreightment contract will be sufficient, as theyiall
contain substantially the same allegations. Take the first
one, for example, which was filed by the charterers. Tlley
describe the intended voyage as one from the port of New
York to the port of San Franeisco; they also allege that tl.le
goods were shipped on board the vessel; that sh.e sz.uled m?
the tenth of February, 1856, from the port of s}upment,‘
that on the eighteenth of April following, in entering ot

attempting to enter the port of San Antonio, she accidentally
Sl =

§ 8 518,
% The Casco, Davies, 185, 186, 187; Ames v. Belden, 17 Barbour, 1
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grounded or stranded upon a bank or shoal there situated;
that she thereby received such injuries that she was obliged,
in order that she might be able to continue the voyage, to
put back to Montevideo for repairs; that the master, after
the vessel arrived there, being without money, credit, or
other means to execute the repairs, sold a valuable portion
of the goods shipped by and belonging to the libellants, of
the value of forty-four thousand seven hundred dollars, and
with the proceeds thereof paid for the said repairs; that the
repairs having been thus made the ship resumed her voyage,
and arrived safely at her port of destination; that by reason
of the sale of their goods the libellants lost the whole amount
sold, and that the master and owners of the ship neglect and
refuse to make restitution.

2. Prior to the filing of the answer the fifteen affreight-
ment suits were consolidated, and leave was given to the
c‘laimants of the ship to file one general answer to all those
]1b§18, and also to file one general stipulation therein for costs
ana expeuses.

}?ursu:mt to that leave the claimauts filed their answer, in
g};lgla;}ffysaillleiinigzg thta i‘njflry a‘nd damage to the ship at

i a o were incurred by the master volun-
t'arlly and deliberately for the general safety, and especially
for the safety of the cargo and the lives of those on board,
anfi that consequently all loss and damage sustained by the
ship at that bay, and all costs and expenses of the subsequent
i:l'l:;lers,tarll\g all ot.her necessary costs and expenses incurred
e tl?e (;ntemdeo and in getting to sea again, together
oy 0::? s and eXpefisgs incurred for the wages and pro-
S msle n(liaiter, officers, and crew, to the tlme.when
L Sub'elfinef er voyage, are, of rlght z.md according to
by ’the sh{ )b }:) ge‘n_eral average contribution, to be borue
owners tl’lelf;,ofe'r ﬂf]]g:ht? amlgher oarg9, fadoaleophivtip
Wil S Ifntht Tll just propo.rtlons. They also allege
AR thleo e 1bellnnts'hz'wmg been s?ld by necessity
Benetal nocsn eretpa]rs’ are, ‘of right, to be included in the
et age, together with all loss and damagfz to the

consequence of the sale at the port of distress.
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8. Brief reference must also be made to the libel filed by
the consignees of the ship, as the fourth appeal under con-
sideration is from that part of the decree relating to that
suit. Annexed to the libel is a schedule setting forth the
particular expenses and liabilities incurred for which the
suit is brought, and the appellants, in response to that claim,
allege, in the answer, that if any such disbursements were
made, or any such expenses or liabilities were incurred, as
is therein supposed, the same are a portion of the general
average upon the ship, her freight, and cargo, to be borne
by them all ratably, as alleged in the answer to the other
libels.

Both parties consenting, the cause was referred to a com-
missioner to take and state an account and adjustment, upon
the basis that the damage, loss, and expenses incurred by
the ship are a subject of general average contribution, a3
contended by the claimants. Subsequent to that order, and
before the hearing, the parties filed the agreed statement of
facts set forth in the record. Although filed subsequent to
the order of reference, still it is quite evident that it was
drawn up and agreed to prior to the order, as one of the
conditions of the order is that it shall not affect prejudicially
the agreements of the parties as contained in the agreed
statement. ¢

Other evidence was introduced in addition to what is con-
tained in the agreed statement, and the commissioner having
heard the parties reported his conclusions in writing to the
court, as directed iu the order of reference. Ixceptions to
the report were duly taken by both parties, and the)f yers
again heard in support of the same; but the court being of
the opinion that the damage, loss, and expenses incurred by
the ship, as described in the answer and in the agreed staté-
ment, are not the proper subject of general average con‘trl‘-
bution, sustained the exceptions filed by the libellants, 0"9?;
ruled those filed by the claimants, and entered the degree S:'
forth in the transeript. Appeal was taken by the clmman;
from that decree to the Circuit Court, where the flecrfée.od
the District Court was in all things affirmed. Dissatistie
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with the decree as affirmed, the claimants appealed to this
court, and still insist that the damage, loss, and expenses
incurred by the ship are the proper subject of general aver-
age between the ship, her cargo, and freight, as alleged in
the answer, which is the principal question presented for
decision.

4. Much less difficulty will attend the solution of the ques-
tion than is usual in cases of this description, as all the facts
material to be considered in deciding the case are set forth
in the agreed statement signed by the counsel of the respec-
tive parties.

Part of the cargo was furnished by the charterers, but large
quantities of goods were also shipped by the libellants in the
other libels, numbered from two to fifteen inclusive, and the
owners of the ship also, by the consent of the charterers,
shipped two hundred and forty-four and a half tons of coal
on their own account. They were not interested in the other
shipments, nor is it necessary to describe the goods compos-
ing the residue of the cargo, except to say that among the
mercbandise shipped were five hundred casks and packages
of spirituous liquors, and forty or fifty kegs of gunpowder,
Prepared as  patent safety fuses,”” and the agreed statement
shows that the spirituous liquors were stowed next to the
00?}} §hipped by the owners.

W’lth. a full cargo on board, the ship sailed for her port
of destination on the day alleged in the pleadings, and dur-
;:%Vlthed\"oyuge, to wit, on the fourteenth of April following,
. “18. IS_COVeljed that great quantities of smoke and vapor
S}ele ssulng from the fore and after hatches of the ship.
w:: gzzgl‘f)cied.iug on her voyage, at the time the. discoY(?ry
i dew;;n atitude forty-six degrees south, longitude fifty-
iy m-u:h e;Yvest, put the weather was squally and the.r sea
e imbm;zdi LeleaUUOnS, such as are usual on s.uch occasions,
wE 3 evex-ytl?inegy a({l(;pte'd: tl’l,e.hatches were fastened down,
B bl 1o 1)1‘021‘2;:(0(; gght', in order to <-:heck as n.]uch as
L o s 1e fire, at least until a port of succor

e reached.
Great alarm wag felt, and the fears of all were much in-

15
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creased by the fact, well known to all, that the cargo con-
tained prepared gunpowder and large quantities of spirituous
liquors. Under the circumstances the crew refused to con-
tinue the voyage, and the master determined, very properly,
as the parties agree, t6 make for the Bay of San Antonio,on
the southeast coast of Patagonia, as the nearest anchorage,
and at the end of four days the ship arrived off that bay, and
set the usual signal for a pilot.

Throughout that period the signs of fire continued to in-
crease, and in getting up the chains, so as to be ready to cast
anchor without delay, they were found to be quite hot, and
there were other indications of fire, which greatly heightened
the general alarm. Unwilling to run into a bay, unknown
to him, without a pilot, the master set his signal as aforesaid
and waited three hours for one, but no one came, and it be-
came evident that none could be expected, as the coast was
wild and desolate.

Something must be done, as the alarm increased as the
impending peril became more imminent. Iaul off the mas-
ter could not, as the wind and waves were against any such
movement. He could not resume the voyage for the same
reason, and also because the crew utterly refused their co-
operation; nor could he with safety any longer attempt to
“lie to,” as the ship was gradually approaching the shore,
and because she was exposed both to the impending peril
of fire on board, and to the danger, scarcely less imminent,
of shipwreck from the wind and waves. Nothing, tl?erefore,
remained for the master to do, which it was within 1{1S POWET
to accomplish, but to run the vessel ashore, whie.h it is agreetl
by the parties would have resulted in the “certam and aIm(I{S
instant loss of vessel, cargo, and all on board,”'ol‘ to make
the attempt to run into the bay without the assistance Of. a
pilot. Evidently he would have been faithless to every “;'
terest committed to his charge if he had attempted to beach
the vessel at that time and place, as the agreed stzltem'?n}t-
shows that the weather was rough, that the wind was hlz;gl
and blowing towards the land with a heavy sea, and that the
ghore was rocky and precipitous.

3
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What the master did on the occasion is well described by
the parties in the agreed statement, in which they say he at
length determined, as the best thing to be done for the gen-
eral safety, and especially for the preservation of the cargo
and the lives of those on board, to make the attempt to
run in without a pilot, preferring all risks to be thereby in-
curred rather than to remain outside in the momentary ap-
prehension of destruction to all, and the parties agree that
he was fully justified in his decision as tested by all the
circumstances, although the ship in attempting to enter the
bay grounded on a reef, and before she could be got to sea
again sprung aleak and sustained very serious injuries in
her bottom.

Great success, however, attended the movement, notwith-
standing those injuries, as the water taken in by the ship
extinguished the fire, and the ship remained fast and secure
from shipwreck until the winds subsided and the sea became
calm. .

Repairs could not be made at that place, and the parties
agree that the injuries to the ship were such as fully justified
the master in returning to Montevideo for that purpose, as
that was the nearest port where the repairs could be made.
He a'rrived there on the twenty-seventh of the same month,
and it appears by the agreed statement that the just and
leécessary expenses incurred by the ship at that port to
enable her to resume the voyage were one hundred thou-
sand dollars, including repairs, unloading, warehousing, and
reloading of the cargo, and that the master, being without
funds or credit, was obliged to sell a considerable portion of
the Cal‘go to defray those expenses.

Bepalred and rendered seaworthy by those means the
Z};{E;gl;} the eleventh of September, in the same year, re-
It S'eve::h\’oiy:age and arr}ved at her port of destmati.on on
P s ’0 Deceml')er followmg,.and the maste.zr, mthom

tcessary delay, delivered the residue of the shipments in

ood or. g i i !
i{ order to the respective consignees, as required by the
ontract of affreightment.
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5. General average contribution is defined to be a contri-
bution by all the parties in a sea adventure to make good
the loss sustained by one of their number on account of sacri-
fices voluntarily made of part of the ship or cargo to save
the residue and the lives of those on board from an impend-
ing peril, or for extraordinary expenses necessarily incurred
by one or more of the parties for the general benefit of all
the interests embarked in the enterprise. Losses which give
a claim to general average are usually divided into two
great classes: (1.) Those which arise from sacrifices of part
of the ship or part ot the cargo, purposely made in order to
save the whole adventure from perishing. (2.) Those which
arise out of extraordinary expenses incurred for the joint
benefit of ship and cargo.*

Common justice dictates that where two or more parties
are engaged in the same sea risk, and one of them, in a mo-
ment of imminent peril, makes a sacrifice to avoid the im-
pending danger or incurs extraordinary expenses to promote
the general safety, the loss or expenses so incurred shall be
assessed upon all in proportion to the share of each in the
adventure.t

Where expenses are incurred or sacrifices made on ac-
count of the ship, freight, and cargo, by the owner of eithexr,
the owners of the other interests are bound to make contrl-
bution in the proportion of the value of their several interests,
but in order to constitute a basis for such a claim it must
appear that the expenses or sacrifices were occasioned by an
apparently imminent peril; that they were of an ext.ra()l‘-
dinary character; that they were voluntarily made with a
view to the general safety; and that they accomphs'hed or
aided at least in the accomplishment of that purpose.f

Anuthorities may be found which attempt to quah'fy this
rule, and assert that where the situation of the ship was
such that the whole adventure would eef'tainly and unavmi-

* 2 Arnould on Insurance, 770; McAndrews v. Thatcher, 3 Wal.lace, 35?:

+ 2 Parsons on Insurance, 210; Ib. 277; 1 Parsons on Shipping, 346
McAndrews v. Thatcher, 8 Wallace, 366.

1 2 Phillips on Insurance, 61.
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ably have been lost if the sacrifice in question had not been
made, the party making it cannot claim to be compensated
by the other interests, because it is said that a thing cannot
be regarded as having been sacrificed which had already
ceased to have any value, but the correctness of the position
cannot be admitted unless it appears that the thing itself for
which contribution is claimed was so situated that it could
not possibly have been saved, and that its sacrifice did not
contribute to the safety of the crew, ship, or cargo. Sacri-
fices, where there is no peril, present no claim for contribu-
tion, but the greater and more imminent the peril the more
meritorious the claim for such contribution, if the sacrifice
was voluntary and contributed to save the associated inter-
ests from the impending danger to which the same were ex-
posed.*

Such claims have their foundation in equity, and rest upon
the doctrine that whatever is sacrificed for the common ben-
feﬁt of the associated interests shall be made good by all the
Interests which were exposed to the common peril and which
were saved from the common danger by the sacrifice. Much
18 (lieferred in such an emergency to the judgment and de-
asion of the master; but the authorities, everywhere, agree
tha.t three things must concur in order to constitute a valid
claim for general average contribution : First, there must be
a common danger to which the ship, cargo, and crew were all
?Xpo.sed, and that danger must be imminent and apparently
Ievitable, except by incurring a loss of a portion of the
associated interests to save the remainder. Secondly, there
Hlllust be the voluntary sacrifice of a part for the benefit of
;‘:a;’(})lfoli,mzs for'example a volpntary Jjettison or casting

1¢ portion of the associated interests for the pur-
Egsfhzfcz:;?ldmg th’e common peril, or a voluntary transfer
W e inrtr;iz tpenlfl‘f}l;(')m the whole to a particular porti(?n
e s i ll:dly, the atte.mpt 80 made to avoid
peril to which all those interests were exposed

e —————

* Maude & P,
Barnard v, Ady

ollock on Shipping, 320; MacLachlan on Shippi .
pping, 856 ;
ms, 10 Howard, 270. ’ o ’
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must be to some practical extent successful, for if nothing is
saved there cannot be any such contribution in any case.*

Equity requires, says Emerigon, that in these cases those
whose effects have been preserved by the loss of the mer-
chandise of others shall contribute to this damage, and com-
mercial policy as well as equity favors the principle of con-
tribution, as it encourages the owner, if present, to consent
that his property, or some portion of it, may be cast away
or exposed to peculiar and special danger to save the asso-
ciated interests and the lives of those on board from impend-
ing destruction; and if not present, the moral tendency of
the well-known commercial usage is to induce the master to
exercise an independent judgment in the emergency for the
benefit of all concerned.}

Masters are often compelled, in the performance of their
duties, to choose between the probable consequences of im-
minent perils threatening the loss of the ship, cargo, and all
on board, and a sacrifice of some portion of the associated
interests in their custody and under their control, as th.e
only means of averting the dangers of the impending peril
in their power to employ. They must elect in such an
emergency, and if they, in the exercise of their best skill
and judgment, decide that it is their duty to lighten the
ship, cut away the masts, or to strand the vessel, courts of
justice are not inclined to overrule their determinations.

Owners of vessels are under obligation to employ mastel"s
of reasonable skill and judgment in the performance of their
duties, but they do not contract that they shall possess such
qualities in an extraordinary degree, nor that they shall do
in any given emergency what, after the event, others may .
think would have been best. From the necessity of the
case the law imposes upon the master the duty, and clo'theS
him with the power, to judge and determine, at the time,
whether the circumstances of danger in such a case ar i
are not so great and pressing as to render a sacrifice of 3

. {fford, 262;
* Barnard v. Adams, 10 Howard, 303 ; Patten v. Darling, 1 Clifford, 2623
2 Parsons on Insurance, 278.
+ Emerigon, 467.
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portion of the associated interests indispensable for the com-
mon safety of the remainder. Standing upon the deck of
the vessel, with a full knowledge of her strength and con-
dition, and of the state of the elements which threaten a
common destruction, he can best decide in the emergency
what the necessities of the moment require to save the lives
of those on board and the property intrusted to his care, and
if he is a competent master, if an emergency actually existed
calling for a decision whether such sacrifice was required,
and if he appears to have arrived at his conclusion with due
deliberation, by a fair exercise of his own skill and judg-
ment, with no unreasonable timidity, and with an honest
intent to do his duty, it must be presumed, in the absence
of proof to the contrary, that his decision was wisely and
properly made.*

Controversies respecting the allowance or adjustment of
general average more frequently arise in cases where the
sacrifice made consisted of a jettison of a portion of the
cargo than in respect to any other disaster in navigation.t

Explanations and illustrations upon the subject, therefore,
whether found in treatises or in judicial decisions, are usually
more particularly applicable to cases of that description than
to.a case where the vessel was stranded, but the leading
principles of law by which the rights of parties are to be as-
certained and deterwined in such cases are the same whether
the sacrifice made consisted of a part of the cargo or of a
Part or the whole of the ship, as the controlling rule is, that
what is given for the general benefit of all shall be made
good by the contribution of all, which is the germ and sub-
stance of all the law upon the subject,
siolz(e)zblt)s at ?111e time were epterta.ined whether a loss occa-
e mi’dz ;‘oiullltary strandm.g of the \Yesse}, even though
Conséquencesmf‘t 1e general safety,‘aud to avoid the probable
i 0 an 1mm1‘nent peril to the Wholej ad\.renture,

!¢ proper subject of general average contribution, but

e S TN
* H 5

i .le)twrence v. Minturn, 17 Howard, 110; Dupont v. Vance, 19 Howard,
b5 .atten v, Darling, 1 Clifford, 264.
T Birkley v, Presgrave, 1 East, 227,
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those doubts have long since been dissipated in most juris-
dictions, and they have no place whatever in the jurispru-
dence of the United States.

Where the ship is voluntarily run ashore to avoid capture,
foundering, or shipwreck, and she is afterwards recovered so
as to be able to perform her voyage, the loss resulting from
the stranding, says Mr. Arnould, is to be made good by gen-
eral average contribution, and the writer adds that there is
no rule more clearly established than this by the uniform

‘course of maritime law and usage.*

Sustained as that proposition is at the present day by uni-
versal consent, it does not seem to be necessary to refer to
other authorities in its support, nor is it necessary to enlarge
that rule in order to dispose of the present controversy, but
to prevent any misconception as to the views of the court it
is deemed proper to add that it is settled law in this court
that the case is one for general average, although the ship
was totally lost, if the stranding was voluntary and was de-
signed for the common safety, and it appears that the act of
stranding resulted in saving the cargo.t

Undoubtedly the sacrifice must be voluntary and m.ust
have been intended as a means of saving the remaining
property of the adventure, and the lives of those on boa?d,
and unless such was the purpose of the act it gives no claim
for contribution, but it is not necessary that there should
have been any intention to destroy the thing or thi.ngs cast
away, as no such intention is ever supposed to exist. On
the contrary it is sufficient that the property was selected to
suffer the common peril in the place of the whole of the as-
sociated interests, that the remainder might be sgved.I /

6. Suggestion is made that the act of strandmglof tl.e
vessel in this case was not a voluntary act, as the reef where

Hall, 440.

% 92 Arnould on Insurance, 784; Lewis v. Williams, 1 : e

+ Columbian Insurance Company v. Ashby, 18 Peters, ?31 : (,azle T}‘Gri };!
3 Washington’s Circuit Court, 298 ; Sims v. Gurney, 4 Blr‘mey, 513é m‘ -}:m.
Waln, 2S. & R. 229; 1 Parsons on Shipping, 372; Merithew v. Sampsoty
4 Allen, 192,

1 1 Parsons on Shipping, 348.
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she grounded was not visible at the time and was unknown
to the master, but the agreed statement shows that in under-
taking to run into the bay the master knew that the chief
risk he had to encounter was the stranding of the ship, and
the pregautions which he took to guard against that danger
show to the entire satisfaction of the court that the disaster
was not altogether unexpected. As the ship advanced the
lead was constantly employed, showing eight fathoms at
first, then seven, then six only, and so on, the depth con-
tinuing to diminish at each throw of the lead until the ship
grounded and remained fast.

Grant that the master did not intend that the ship should
ground on that reef, still it is clear that he was aware that
such a danger was the chief one he had to encounter in en-
tering the bay, and the case shows that he deliberately elected
a'nd decided to take that hazard rather than to remain out-
side, where, in his judgment, the whole interests under his
control, and the lives of all on board were exposed to immi-
nent peril if not to certain destruction. Under these cir-
cumstances it is not possible to decide that the will of man
d|1{1 not in some degree contribute to the stranding of the
ship, which is all that is required to constitute the stranding
a voluntary act within the meaning of the commercial law.*

Suppose the storm outside the bay was irresistible and
Overpowering, still it does not follow that there was no exer-
cise ofj Judgment, for there may be a choice of perils when
there is no possibility of perfect safety.t
thi)ss?‘lll?tioln. of all th.e interests was apparently cer'tain if
Staneespelznidgled outside, but the .master under .the circums-
it cted to enter the bay, without the assistance of.a
s h,t rvvmg; .that there was great. dang.e.r that the shlp
o beﬁeiufzr ;ﬁ the attempt, but his decision was, that it
e ;:ncerne-(fi‘ t; make the attempt than to re-
o decid, even if she did .ground, and the result
= ed wisely for all interests, as damage re-

* 2 Arnoulg on. I
= nsuran . : ¢
t Sims o, s ce, 785; Emerigon, 824

and note y, » 4 Binney, 525; 2 Parsons on Contracts (5th ed.), 325,
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sulted to none except to the ship, and she would doubtless
have been destroyed if she had continued to remain outside
of the bay.*

Guided by these considerations our conclusion is, that the
loss and damage sustained by the ship at the place of the
disaster, and the costs and expenses of the repairs, and all
the other costs and expenses as charged in the adjustment,
are the proper subject of general average contribution, as
alleged by the claimants in their answer.

Details will be avoided, as the decree must be reversed
and the cause remanded for further proceedings.

7. Apart from the error in the principle of the decree
there is a manifest error in the amount allowed in the first
case, but inasmuch as there must be a new hearing and &
new decree, the correction of the error can best be made in
the Circuit Court.

Brief consideration must also be given to the exceptions,
taken by the claimants, to the report of the commissioner,
which were overruled by the court. They are three in num-
ber, and they will be considered in the order in which they
were made.

i. That the commissioner erred in charging the ship or
freight with any part of the expenses incurred by the.char—
terers in the ex parte adjustment procured by them prior to
the order of reference to the commissioner.

Unusual difficulty attends the inquiry, on account of the
indefinite character of the exception and the uncertain state
of the evidence, but the counclusion of the court being that
the case is one for general average, it seems to the court that
those expenses constitute a matter to be adjusted between
the charterers and the libellants irrespective of the contro-
versy presented in this record, unless the results of that ad-

justment were adopted and used by the commissioner. 1{“;
fluenced by these suggestions the exception is sustained, bu
andate

the matter is left open for further inquiry when the m
is sent down.

————

e

# Rea v. Cutler, 1 Sprague, 136.
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ii. That the commissioner erred in assuming that the valu-
ation of the ship as given in the policy of insurance is the
proper busis of her contributory value in the statement of
the amount for general average.

As a general rule, the value of the ship for contribution,
where she has received no extraordinary injuries during the
voyage, and has not been repaired on that account, is her
value at the time of her arrival at the termination of the
voyage, but if she met with damage before she arrived, by
perils of the sea, and had been repaired, then the value to
be assumed in the adjustment is her worth before such re-
pairs were made. Neither party gave any evidence as to the
valae of the ship prior to the disaster except what appears
i the policy of insurance, and under the circumstances it is
difficult to see what better rule can be prescribed than that
adopted by the commissioner. *

Strictly speaking the rule is the value of the ship antece-
dent to the injuries received, but as that requirement can
seldom be met the usual resort is her value at the port of
departure, making such deduction for deterioration as ap-
pears to be just and reasonable.t

No Qroofs on that subject, except the policy of insurance,
iy offered by either party, and inasmuch as ships are seldom
Hls-}l_red beyond their actual value the exception is overruled.
ui. That the commissioner erred in carrying into partic-
ular average certain expenses incurred by the master at the
port where the repairs were made, which should have been
regarde.d as the proper subject of general average.
W:i:‘:ff“;e;?gl‘e (fif?i(fulty also attends this inquiry for the
TRl tl}e‘ ]e; inite statement of the grounds of .the com-
T al;n it plain, however, that the exceptlon'must
e it ‘Lh lsome- of the matters charged as partlclﬂar
SRS 0l¢ or In part, ought clearly to have been in-

* Hopkins on Average (3d ed.), 104; 2 Arnould on Insurance, 812; Pa-

tapseo Insuran
e it CO-,ce Tl % Southgate, 5 Peters, 604; Clark v». United States

a1 T Massachusetts, 870 Dodge v. Union Insurance Co., 17 1d.

1 1 Parsons on Shipping,

George, Oleott, S 448; Mutual Safety Insurance Co. ». The Ship
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cluded at their full value among the incidental expenses
necessarily incurred in making the repairs, but in view of
the circumstances we shall not attempt to do more than to
state the general principles which should regulate the ad-
Jjustmeunt in the particulars involved in the exception, and
leave their application to be made in the case by the court
below, where the parties, if need be, may again be heard.

8. Whatever the nature of the injury to the ship may be,
and whether it arose from the act of the master in volun-
tarily sacrificing a part of it or in voluntarily stranding the
vessel, the wages and provisions of the master, officers, and
crew from the time of putting away for the port of succor,
and every expense necessarily incurred during the detention
for the benefit of all concerned, are general average.*

Repairs necessary to remove the inability of the ship to
proceed on her voyage are now regarded everywhere as the
proper subject of general average. Expenses for repairs be-
youd what is reasonably necessary for that purpose are not
so regarded, but it is not necessary to examine the excep-
tions to the rule with any particularity in this case, as the
parties agree that all the expenses incurred were necessary
to enable the ship to resume her voyage.

The wages and provisions of the master, officers, and crew
are general average from the time the disaster occurs until
the ship resumes her voyage, if proper diligence is employed
in making the repairs.{ ;

Towing the ship into port, and extra expenses necessarily
incurred in pumping to keep her afloat uutil the leaks can
be stopped, are to be included in the adjustment.]

Surveys, port charges, the hire of anchors, cables, boat
and other necessary apparatus, for temporary purposes 10
making the repairs, are all to be taken into the accouflt 15

2 AT (S

boats,

; yn,
* Abbott on Shipping, 601; Plummer ». Wildman, 3 Maule & Sel\?ﬂh
=%y

482; Walden v. Le Roy, 2 Caines, 262; Henshaw v. Insurafxce Co., ig

Nelson ». Belmont, 21 New York, 88; The Brig Mary, 1 stguefn:u.mnce
+ Padelford v. Boardman, 4 Massachusetts, 548; Potter v. Ocean Ing

Co., 3 Sumner, 27. 1h In-
1 2 Phillips on Insurance (3d ed.), 3 1826; Orrok v. OO

surance Co., 21 Pickering, 469.
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well as the expenses of unloading, warehousing, and reload-
ing the cargo after the repairs are completed.*

Repairs in such a case cannot be made by the master unless
he has means or credit, and if he has neither, and his situa-
tion is such that he cannot communicate with the owners, he
may sell a part of the cargo for that purpose if it is necessary
for him to do so in order to raise the means to make the
repairs. Sacrifices made to raise such means are the subject
of general average, and the rule is the same whether the
sacrifice was made by a sale of a part of the eargo or by the
payment of marine interest.t

Governed by these rules it is believed the rights of the

parties may be adjusted without serious difficulty or danger
of mistake,

DEcREE REVERSED in respect to each of the four cases be-
fore the court.

StEAMBoAT BURNS.

L A writ of error or appeal to this court cannot be sustained in the name
of a steamboat, or any other than a human being, or some corporate or
associated aggregation of persons.

2 The acts of the State legislatures authorizing suits to be sustained by or

‘_‘gﬁinst steamboats by name, confer no right so to sustain them in the
Federal courts,

3. Any person, however

¥ y Who in the State courts has substantially made
himself g party to th

¢ case, by asserting on the record his interest in the
V'e’ssel, and conducting the defence in the highest court of the State, may

Prosecute a writ of error in his own name in this court under the 25th
section of the Judiciary Act.

THESE were two cases brought before the court by what

purported to be writs of error to the Supreme Court of Mis-

50\“.1‘1- The writ in the first case referred to a judgment in

* Potter v,
18; Stevens

ekt LY
Ocean Insurance Co.,88
& Benecke, 76.

monwealth Insurance Co., 21 Pickering, 469; 1 Parsons

umner, 42 ; The Brig Mary, 1 Sprague,

t Orrok w. Com
on Shipping, 400,
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that court in a suit “ between the steamboat Burns, her tackle,
dc., appellant, and James Reynolds and James Aiken, re-
spondents and appellees,” in which “a manifest error hath
happened, to the great damage of the said steamboat, her tackle,
dc., as by her complaint appears.” The citation made the
same recital. The writ and citation in the second case varied
from this only in the names of the defendants in error.

This form of the writ was endeavored to be justified by a
statute of Missouri known in that State as the Boat Law, a
statute which it was said sought to establish in the State court
the plan and procedure of the admiralty. By this act pro-
ceeding was authorized against the res, and the vessel was a
good deal treated of by the language of the act as the defend-
antin the case. IHowever,one section of the act (section 12th),
provided that the owner, captain, agent, consignee, or any credilor
of the boat, might appear to the action, on behalf of the boat
or vessel, and plead thereto and defend the same; and an-
other section, the 38th, that the captain, agent, owner, consignec,
or other person interested in the boat or vessel, might appeal
or prosecute a wril of error lo reverse any judgment rendered agoinst
the boat or vessel. And, indeed, in this very case the record
showed that one Adolph Keinecke had made claim in th.e
inferior court as owner, and as such had defended the sult
in the name of the steamboat. He had likewise made a_fﬁ-
davit that he was the owner, and gave bond to enable him
to appeal to the Supreme Court of the State. But instead of
taking the appeal in his own name he took it in the name
of the steamboat.

The question now was whether these writs ¢
tained.

Mr. Wills, with a brief of Mr. Rankin, for the plaintiff
error; Mr. G. P. Strong, contra.

ould be sus-

Mr. Justice MILLER delivered the opinion of the court.

It is believed to be the first time that anything but 2 hul-
man being, or an aggregation of human beings, C"""”e"].a' CO]}I
poration or association, has attempted to bring a writ of errc
or appeal in this court.
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It is said in support of the writ that the proceeding below
was in rem against the steamboat by name, and that as it was
so conducted through all the State courts it should be so
here.

There is nothing in the essential nature of proceedings in
rem which justifies or requires this. Whenever the res is
seized in admiralty proceedings proper, or in revenue or
other proceedings partaking of that character, the property
is condemned and sold, and with the distribution of the
proceeds the case ends, unless some one appears in court as
claimant either of the res or its proceeds. When a claimant
appears he becomes a party to the proceedings, and may de-
fend, take an appeal, or writ of error, or adopt any other
proceeding that a party properly before the court may be
entitled to.

It is true that in placing such cases on the dockets of our
courts, and in the reports of our decisions, the name of the
vessel or thing seized is often retained ; but in all cases where
aty) defensive action is taken, some person must appear and
claim an interest or a right to be heard on account of his
relation to the property.

Itis suid that the statute of Missouri allows the steamboat
to be sued by name, and allows a defence to be made by the
owner in the name of the vessel.

But tl?e States cannot in this manner confer on an inani-
Y‘I‘late objeet, without sense, or reason, or legal capacity, the
!\nght to prosecute legal proceedings in the Federal courts.
}‘ja‘:]‘ i‘i();?etge statute under which .these proeeedings.were
esfed o ‘icatle court present any ‘dlﬁiculty to 2 party inter-
R L’Odvt:k In asserting his rights. Section .12 of the
consignee ora}" PI'OV}deS tl}at. the owner, captain, agent,
s oul,behrdllf]"y creditor of the boat, may appear to the
defen(; 5 smd .of the boat or vessel, and plead the.reto and
s 1;1\1116’ ?rlcl though it has been the practice to do
ol Suppo;é ieto the ‘lressel, it has never been held, nor

: ever will be by the State courts, that an

* 1 Revised Statutes of Missouri, 306.
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owner cannot appear in his own name and assert his rights
in the vessel.

Section 388, however, relieves the matter of all embarrass-
ment, and shows that the framers of the statute seemed to
think as we do, that when an appeal or writ of error was to
take the case to a higher court, it should be by some person
who asserted an interest in the vessel. With the liberal pro-
vision which that section makes for review of the judgment,
there can be no necessity that we shall so far violate reason
and law as to permit a steamboat to bring a suit here by
writ of error.

If any person or corporation whom this court can recog-
nize as a legal entity, capable of sustaining a suit in this
court, has an interest in such a controversy, that party must
connect himself with the case in such a manner as to enable
himself to assert his rights here. It cannot be done in the
name of a steamboat.

An examination of the records in these cases shows that
Adolph Heinecke did in the inferior court claim to be the
owner, and defended the suit in the name of the steamboat.
He likewise made affidavit that he was the owner, and gave
bond to enable him to appeal to the Supreme Court of the
State. But instead of taking the appeal in his own nan.le.he
took it in the name of the steamboat. We are of opinion
that by a liberal construction of the record he may be so far
regarded as claimant and party to the record as to enable
him to bring a writ of error to this court in his own name

if he shall be so advised. The present writs are
DisMIsSED.
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LintHICUM 9. RAY.

1. The possession of a wharf by the defendant under color and with claim of
title is sufficient to put the plaintiff, in an action on the case for obstruct-
ing him in its use, upon proof of a better title to the wharf, or, of an
equal right with the defendant to its use.

2. A right not connected with the enjoyment or use of a parcel of land can-

not be annexed as an incident to that land so as to become appurtenant
to it.

Error to the Supreme Court of the District of Columbia.

This was an action on the case for obstructing the plaintiff
in the use of a wharf in the city of Georgetown, in the Dis-
trict of Columbia. The wharf was situated on the south side
of Water Street, between Market and Frederick Streets, in
that city, and extended one hundred and one feet on the
Potomac River. The plaintiff asserted a right to its use
under various mesne conveyances from Francis and Charles
Lowndes. Tt appeared from the evidence that, in the year
“180(), these parties were the joint owners of a wharf occupy-
g the site of the present wharf, and of similar dimensions.
At the same time, Francis Lowndes owned in his own right
two lots on the north side of Water Street, opposite the
. Wharf, which he had improved by the erection thereon of

two warchouses. These buildings were separated from each
?thex- by about twenty feet. In 1804 the two Lowndes united
1D deed conveying to Richard and Leonard H. Johns the
ntervening lot between the two buildings, with its appur-
tel.la’.ncesﬂ and also to them, ¢ their heirs and assigus, the
privileges aud rights of using the wharf built” by the
OWnde‘S, “free of all expense, for the purpose, from time to
ue, O'f mooring their ships or vessels, and for loading and
tllfloadmg the same,” and for all goods imported or exported
"J‘l). the‘m. The seve'ral. mesue counveyances which bring the
%)‘Op'eft_y to the plaintiff cover the same lot and the same
_ Privileges and rights of using the wharf,” describing both
n similar language, 5

Ou the other hand, the defendant asserted a right to the
VOL. IX. 16

ti
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wharf itself, as it now existed, and not merely a right to its
use, and traced his title to the same original source,—Francis
and Charles Lowndes.

It appeared from the deeds produced, that in April, 1800,
these parties conveyed to one Templeman, in trust to in-
demnify him for his past indorsements, and any future in-
dorsements he might make for them, and one John Suter,
of notes in the Bank of Columbia, the two improved lots on
the north side of Water Street, and the wharf mentioned.
The trust-deed ‘was accompanied with a power to the grantee
to sell this property, and apply the proceeds to the payment
of the notes indorsed by him, which were not taken up at
maturity by their makers. In 1807, Templeman conveyed
the property to Walter Smith upon trust to sell the same,
whenever requested by the Bank of Columbia, to pay certain
notes. In this conveyance Francis Lowndes joined. By
sundry mesne conveyances from Walter Smith, the property,
as contended by the defendant, became vested in him in
1858. At this time the wharf, which existed in 1804, had
perished, and a new wharf, the one now in existence, o3
constructed in its place by the defendant, and has ever since
remained in his exclusive possession. )

The court below instructed the jury, that upon t‘he evi-
dence produced in the case the plaintiff’ was not entitled to
recover, and the jury accordingly found for the defendant.
The plaintiff excepted to the instruction, and brought the
case here.

Messrs. Bradley and Wills, for the plaintiff in error.
Messrs. Cox and Davidge, contra.

Mr. Justice FIELD, after stating the case, delivered the
opiunion of the court, as follows:

We do not deem it important to consider whether the‘
conveyance to Smith from Templeman, the trustee, Wi
authorized by the power contained in the deed to tl;;e I:xtt(:l‘,
or whether the subsequent conveyances under Smith oper-
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ated to vest a good title to the land upon which the present
wharf is situated, or such a right of wharfage as to authorize
the construction and exclusive use of the present wharf. The
possession of the defendant under color and with claim of
title is sufficient to put the plaintiff upon proof of a better
title to the wharf, or, at least, of an equal right with the
defendant to its use. And such proof he has not produced.
The deed of the two Lowndes to the Johns in 1804, under
which he derives all the claim he possesses, only conferred
a right to the use of the wharf then in existence, and not
any general right of wharfage, or any right to the land cov-
ered by the wharf. Its language is that it grants the right
“of using the wharf buil!”” by the Lowndes, referring clearly
to the structure then erected. And the right to use the
wharf is limited to that of mooring to it the ships and ves-
sels of the grantees, for loading and unloading, and of passing
over it goods imported or exported by them. The deed con-
tains no provision for keeping the wharf in repair, or for
building a new one in case of its destruction, or any clause
Indicating an intention to confer any right or privilege of
greater duration than that of the structure then existing.
Nor was the right to use the wharf made appurtenant to
the t“jenty-feet lot, situated on the north side of Water Street,
by b‘.ﬂng conveyed to the Johns in the same instrument. It
Was In no way connected with the enjoyment or use of the
¥0t,'and a right not thus connected cannot be annexed as an
Incident to land so as to become appurtenant to it.*
. The right was not attached as an incident to any estate;
1t passed by a grant in gross, and was necessarily limited in
1ts duration by the existence of the structure with which it
was connected.

JUDGMENT AFFIRMED.

* Ackroyd v. Smith, 10 Com. Bench, 164.
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EXx PARTE ZELLNER.

‘Where an act of Congress gives, as part of the general system of organiza-
tion of a court, an appeal from any final judgment or decree which may
hereafier be rendered by it, an appeal lies from a judgment rendered
under an act which gives the court jurisdiction to pass, in the usual way,
and not by any special proceedings, upon a class of cases additional to
those of which it already had jurisdiction, even though nothing be said
in such act about an appeal.

ZELLNER filed his petition in this court, and moved for a
mandamus to the Court of Claims to compel them to allow
an appeal from a decree which that court had made against
him. The case was this. The relator was the owner of &
quantity of cotton, stored at Macon, Georgia. In February,
1866, a special agent of the Treasury Department seized and
carried away the same, and it was afterwards shipped by
another agent of that department to the city of New York,
and there sold by an agent of the government for $3076,
after deducting all charges and expenses. On this state of
facts the relator applied to the Court of Claims for a judg-
ment against the government, in his favor, to this amount.

The court, on full consideration, denied the claim and dis-
missed the petition: whereupon he prayed an appeal from
the decree of dismissal, which was refused. The sing]_e
question presented was, whether or not the relator was enti-
tled to an appeal. And this depended upon the construc-
tion to be given to certain statutes, as follows: An act of
24th February, 1855,* conferred jurisdietion upon the Court
of Claims “to hear and determine all claims founded upou
any regulation of an executive department, or upon any con-
tract, express or implied, with the government,” ¢ and_ also
all claims which may be referred to said court by either
house of Congress.” An act, of 8d March, 1863,.1L amend-
ing the former act, conferred jurisdiction, in additlo.n to the
above cases, “ of all set-offs, counter-claims, claims for dam-

* 10 Stat. at Large, 612. + 12 Id. 766.
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ages, whether liquidated or unliquidated, or other demands
whatsoever, on the part of the government, against any per-
son making claim against the government in said court.”

The 5th section of this act of 1863 provided * that either
party may appeal to the Supreme Court of the United States
from any final judgment or decree which may hereafier be ren-
dered in any case by said court wherein the amount in con-
troversy exceeds three thousand dollars, under such regu-
lations as the said Supreme Court may direct.”

There was yet, however, another act in the case, the act
providing for the collection of abandoned property in insur-
rectionary districts, passed March 12th, 1863, under which
the property in question was seized. This statute provided,
in the 8d section, that “any person claiming to have been
the owner of any such abandoned or captured property may,
at any time within two years after the suppression of the re-
bellion, prefer his claim to the proceeds thereof in the Cours
of Claims; and, on proof to the satisfaction of the said court, of
the ownership of said property, of his right to the proceeds
thereof, and that he has never given any aid or comfort to
the present rebellion, receive the residue of proceeds, after
deducting expenses,” &e. The acl contained no provision for
@ appeal from the judgments or decrees of the court. It was
Passed by Congress on the same day that the act of 1863,
abO_Ve referred to, was passed, reorganizing the Court of
Claims, and authorizing it to render judgments against the
government, with the right of either party to appeal to the
b;ﬁ;eem; F}qurt, as_al1'efxdy stated, though it was not approved

- resident till nine days afterwards.
= z;a;t :;]gzlposed below, as the act concerning abando?ed
A P;‘Qpef'ty‘co.nfel"red upqn the Court of (?lmms
el %0: o (i]urlsdlctlon in ?.ddltlon to those pr.e\.rlously
e th,e alSl at the same time ma@e 1o, provision for
R il riuizeme Court fro.m the.lr judgments or de-
gl S tgh of appeal ex.ls.ted in respect to 'e1thet:
Hin it YeOl‘ganizine igﬁneral provision in t!le 5th section of
called its genops] ig the court, and qonferr1f1g what may be

Jurisdiction, could not be invoked.
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Mr. Durant, in support of the motion, argued that the Aban-
doned Property Act left the practice, remedy, and all juris-
dictional conditions, to previous legislation about the Court
of Claims; and that so an appeal existed under the act of
March 3d, 1863, reorganizing that court.

Mr. Hale, special counsel of the United States, contra, citing
and relying on Uniled States v. Nourse,* and the 1st section
of the act of 25th June, 1868, providing for the allowance of
an appeal by the government from all final judgments of the
Court of Claims adverse to it, whether such judgment shall
have been rendered by virtue of the general or any special
power of the court—contended that no appeal being specially
given by the Abandoned Property Act, and the whole matter
in proceedings under that act being referred to the satisfac-
tion of the Court of Claims, the case was not embraced by
the general right of appeal given by the previous act of
March 3d, 1863, reorganizing the Court of Claims.

- Mr. Justice NELSON delivered the opinion of the court.

We cannot agree to the view that the general prov.iS}Oll
in the 5th section of the act of March 3d, 1863, reorgamzu‘lg
the Court of Claims, and conferring what may be called 1ts
general jurisdiction, cannot be invoked in this case. The
language of that section is general : * Either party may ap-
peal to the Supreme Court of the United States from any
final judgment or decree which may hereafter be I‘e'ﬂdefed
in any case by said court.”” This court was ?rgamzed a8
a special judicial tribunal to hear and render judgment it
cases between the citizen and the government; the subjects
of its jurisdiction were defined in the act, and, ge{lerally, the
mode of conducting its proceedings, subject, o.f course, to
such alterations and changes as Congress fron'n time to tm]u;
might see fit to make. The subjects of its jumsd%ctxon eouitl
be enlarged or diminished, but this would rfot dlstm:bt ?}‘O“
any way affect the general plan or system of its organization.

* 6 Peters, 470, 494.
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If new or additional subjects of jurisdiction were conferred
the effect would be, simply, to increase the labors of the
court, the cases to be heard and determined under the exist-
ing organization.

In the regulation of the jurisdiction of the United States
Circuit and Distriet Courts, by the Judiciary Act of 1789,
the 22d section of that act, together with the 2d section of
the act of 3d March, 1808, provided for writs of error and
appeals from all final judgments or decrees of the District to
Circuit Courts, and from all final judgments and decrees of
the Circuit to the Supreme Court. The jurisdiction of both
these courts has been enlarged, from time to time, since this
organization; and it has never been doubted but that the
judgments or decrees founded upon these new subjects of
Jurisdiction were liable to the operation of these general
Provisions in respect to writs of error and appeals. The case
of United States v. Ferreira,* illustrates the principle.

The power to hear and adjudicate upon certain claims
under the treaty of 1819, between this government and Spain,
Wwas conferred upon the District Judge of the United States
for the Northern District of Florida. In a case before him
he PGn(?el‘ed a decision against the government, from which
tlle Umteq States District Attorney appealed to the Supreme
Court, which, it was admitted, would have been regular if
the adjudication had been rendered by the judge as a court,
and the decree, that of the District Court. But, it was held,
t}_la‘_t the power was not conferred upon the judge in his ju-
‘11?13.1 capacity, sitting as a court, but upon him as a com-
n;lssmngr_; and hence, an appeal under the 22d section of
the Ju'dlelary Act would not lie. The same principle is
stated in United States v. Cireusit Judges.t
thg%ﬁoiiﬁ? of United States v. Nourse, relied upon agafnst
e a,e zva:. a case of special fmd summary JHI’]SdI(.}tlon,
ey of 15th May., 1820, in whlclT the r.node of pro-

& 18 particularly pointed out, and in which a special

m BN : : y
ode of t‘clklng an appeal is prescribed, and in respect to the
LU S e

&3 1l
3 Howard, 40, 1 8 Wallace, 675.
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proceedings before the district judge they could be taken at
chambers as well as in court.

As it respects the act of Congress in question, no special
proceedings are prescribed to the Court of Claims or to the
claimant. Any person claiming to be the owner of aban-
doned or captured property within the meaning of the act
may, at any time within two years after the suppression
of the rebellion, present his claim for the proceeds to the
Court of Claims, and they are to proceed, in the usual way,
to hear and adjudicate upon the question of ownership and
right to the proceeds, according to the proofs and law of
the case. '

We are referred to the 1st section of the act 25th June,
1868,* as bearing upon this motion, which provides for the
allowance of an appeal by the government from all final judg-
ments of the Court of Claims adverse to it, whether such
judgment shall have been rendered by virtue of the general
or any special power of said court. We can only say that
in the view the court have taken of this case this section has
no application to it. The judgment has not been rendere.d
by the court under any special power conferred; and it 18
not pretended that the effect of it is to take away the right
of the claimant to appeal from a judgment under the general

jurisdiction of the court.
MoTION GRANTED.

BARNEY v. SCHMEIDER.

1. Tt is not sufficient to sustain a verdict for the plaintiff, that the te.stlmonyz
on which it was founded was known to the court by whom ﬂ.]e jury was
charged to find such a verdict. The evidence must be submitted to
jury, or the charge is erroneous. e

2. The question, whether certain imported goods were simila et
other goods described in the revenue law, for the purposes of cu:ton:
duties, is a mixed question of law and fact, and cannot, by the mer
charge of the court, be wholly withdrawn from the jury.

the

r o certain

* 15 Stat. at Large, 75.
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3. The proper mode of proving papers on file, in any of the departments
or public offices of the government, is by procuring certified copies
from those persons who have them in custody. The counsel for the
government cannot be compelled to produce either such copies or the

originals for the benefit of parties who may be litigating with the gov-
ernment,

4. Notice, therefore, to the party or counsel representing the government to
produce such papers, does not authorize the party giving the notice to
use other copies than those properly certified as above stated.

ERR.OR to the Cireunit Court for the Southern District of
New York, the case being thus:

Schmeider sued Barney, collector for the port of New
York, in the court below, in an action of assumpsit with the
common counts only, to which Barney pleaded the general
1ssue. The plaintiff’s claim was for duties on certain woven
goods alleged to have been unlawfully collected of him by
the' defendant as collector of the port of New York, and
which had been paid under protest. 'The act under which
th'e goods were rated for duties, provided that on all de-
lames,.cashmere delaines, muslin delaines, barege delaines,
¢tomprised wholly or in part of worsted, wool, mohair, or
goat’_s hair, and on all goods of similar description, not exceed-
lng fifty cents in value per square yard, two cents per square
yard shall be paid. And the pointin dispute was whether the
80ods of plaintiffs, on which the two cents per yard had been
assessed, were goods of a similar description to those above
mentioned, within the meaning of the act. A jury was called
Z‘:d BW?I‘IT, and directed by the court to find a verdict for

e plaintiffs, which was done, and judgment rendered for
the amount claimed.

3 é&asl;asrefi gas fox.md :’n .the record under the caption of
preside:i lat iceptl.ons, sxgped and sealed by the judge who
W o tl.til trial.  This paper set forth some things
whick 5 easa:i to b.e shown by the evidence, some things
e"idencg)?téeqef n evidence, and a large part of it was the
Kprager fo‘r 1 T}xerfa was also the f‘ul} charge of the court,
e nstructions on .the part of the defendant, which
used, and the exceptions of the defendant.
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Counsel for and against.

Among other matters found in the bill of exceptions was
. this statement in the charge of the court to the jury:

“The testimony taken on a former trial has, with the consent
of both sides, and with the approbation of the court, been put
in, It is very voluminous. Tt has not been read before this
jury, nor was it necessary that it should be, for it was delivered
in the hearing of the court only a few days since, and is fresh
in its recollection. There is very little discrepancy in the testi-
mony.”

The court then proceeded to tell the jury what this evi-
dence showed that was material to the issue, and to make a
very able argument on the law of the case, and directed the
jury to find for the plaintiff, or rather said, ¢ the verdict
ought to be for plaintiffs.,” To this part of the charge the
defendant excepted specially.

In the course of the trial the plaintiff, having given the
defendant due notice to produce at the trial the original ap-
peals made by him to the Secretary of the Treasury, Was
permitted to use copies proved by witnesses who mai‘le’d the
originals, because defendant did not produce the originals.
This was also excepted to. The questions now here were
these:

1. Whether it was error in the court below, under t.he
circumstances described, to tell the jury that their verdiet
ought to be for the plaintift.

2. Whether it was error to allow the plaintiff Laon
copies proved by the witnesses who mailed the omgmals. I

8. Whether, on a right construction of the Yarlﬂ’ act ak
ready quoted, the expression, ¢ goods of a similar descrip-
tion,” was confined to one ascertained species of goods, or
was applicable to others in addition ; this last question, h(:r’e
ever, not being necessary to be passed on, if either of th
others were decided in the affirmative.

e the

Mr. Hoar, Attorney-General, and Mr. Field, Assistant Ator-
ney-General, for the United States. ~Mr. Bvarls, conirt.
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Mr. Justice MILLER delivered the opinion of the court.

The seventh amendment of the Constitution declares, that
in suits at law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved.

This right may be waived by the party. The act of March
3d, 1865,* provides a mode by which the parties to a suit
may submit the matter proper for a jury to the court; and
the case of Norris v. Jackson, decided a few days ago,} gives |
the mode of proceeding under that statute, and explains '
what may be received in such cases, and how the matter
proper for review may be brought before this court.

If, then, the parties in the present case had been willing
to waive a jury and permit the court to find both the law and
the facts, there was no difficulty in doing this, and in pre-
seuting the law to this court for review. For it is never to
be forgotten that, in common law cases, it is the ruling of
Fhe inferior court on the law alone which this court is author-
fzed‘ to review, The common law admitted of no re-exam-
lation of the facts found by a jury, except by granting a
vew trial in the same court in which the verdiet was ren-
(%ere(d, and the constitutional amendment just referred to,
forbids any other mode of re-examination than that which
accords with the rules of common law.

As the defendant in this case did not waive his right to
ha}‘)?e Fhe facts tried by a jury, it was the duty of the court to
su ol such facts to the jury that was sworn to try them.
m;t]t‘iss 2‘13:;“6228 to say that this was not done, The.state-
e ;‘01‘ at the' case was decided upon thP: terstlmony 1
g g ¢ ‘Itnzrdtrlal, an(% not read' before this Jury, be- ;"
Al 't had heard it in the ?wst ‘case,'and did not

s ms;fjary to be hea.rd by t'he‘].ul‘y in this case.
bt f’ailel} te to.have a jury trial in which the plaintiff]
eVillex?ce i 0 oﬂe.r a,ny.ewdence at all, or any competent
i Ar;d e JUI’);]hnds for the.defendant f01.~ 'that very rea-
Wi sue case 1t 1s strictly correct, if the plaintift

a non-suit, for the court to instruct the jury to

———

——ti

*18
Stat. at Large, 501, 4 Supra, 125.
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find for the defendant. But we have never before heard of
a case in which the jury were permitted, much less instructed,
to find a verdict for the plaintiff on evidence of which they
knew nothing except what is detailed to them in the charge
of the court. It is obvious that if such a verdict can be
supported here, when the very act of the court in doing this
1s excepted to and relied on as error, the trial by jury may
be preserved in name, but will be destroyed in its essential
value, and become nothing but the machinery through
which the court exercises the functions of a jury without its
responsibility.

It is insisted with much ingenuity that in this case there
was no disputed fact for the jury to pass upon, and that the
only issue in the case being one of law, it was proper for the
court to dispose of it. If this were so, the instruction of
the court might be sustained, provided the undisputed facts
necessary to sustain the verdict had been submitted to the
jury. But let us see if this assumption is supported by the
record. The form of the pleadings shows nothing and aq-
mits nothing. The plaintiff then must make a case by evi-
dence to the jury. Looking into the case stated %““? ﬁs
though it fad been read to the jury, we find that plaintiff’s
claim is for duties on certain goods unlawfully collected of
him by defendant as collector of the port of New York.
The act under which the goods were rated for duties pro-
vides that on all delaines, cashmere delaines, muslin delaines,
barege delaines, comprised wholly or in part of 'Wf)l“Sted,
wool, mohair, or goat’s hair, and on all goods of similar d(el?-
seription, not exceeding fifty cents in value per squal‘ev)’f“'_ )
two cents per square yard shall be paid. Aud the p'omt }1]11
dispute was whether the goods of plaintiffs, on Wth.h tI 4’:
two cents per yard had been assessed, were goods of a simii!
description to those above mentioned, within the Fneanm%
of the act. Now it is clear that this question alone is one (t)
mixed law and fact, because until we are il}fO}'rEed bydtesll(;
mouny as to the nature and character of plaintiff’s goods, I

5 ! ; hem.
‘construction or view of the law can be apphed to t

: 3 ds
The court can only know by evidence what kind of goo
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were assessed by the collector, and this at once dispels the
idea that the case could in any sense present an abstract
question of law. But before the court or the jury counld get
to these questions there were several others, purely matters
of fact, to be decided. The rate at which the goods were
actually assessed, the payment of the duties as thus assessed,
the protest at the time of payment, and the appeal to the
Secretary of the Treasury, were all essential to the plaintift’s
recovery and necessary to be found to the satisfaction of the
jury. The judge also tells us that ¢ there is very little dis-
crepancy in the testimony.” DBut where there is any dis-
crepancy, however slight, the court must submit the matter
to which it relates to the jury, because it is their province to
weigh and balance the testimony and not the court’s. The
proposition is not, therefore, sustained, that nothing but a
question of law was to be decided.

There is another error, however, which, although unim-
bortant in this case, may arise very often in the numerous
Suits to recover back taxes paid under protest in the customs
and in the internal revenue departments.

The plaintiffy having given ‘the defendant due notice to
produce at the trial the original appeals made by them to
the Becretary of the Treasury, were permitted to use copies
broved by witnesses who mailed the originals, because de-
fendant did not produce the originals. This was excepted
;0 and was error, and it would be equally error if the United
‘ﬂ:zt:s‘had been the nominal, as it was the real, defendant in
i S:(I:&etaTlv]e} papers showing this appeal, when filed with
i o 13, )lecalye part of the 1'e001"ds and archives of"hl‘s
oE l,\eed ml)‘te ;w is well set'tled that.m such case the.orlgl-
them’ B bev produced in any trial, but that copies of
i r’nay be: d) tbe officer in whose charge th.e)r proper])"
thie gOVernmezi with the same‘eﬁ'ect as the originals. If
ibisbod s needs these copies she produces them when
s provido use them. If any one else wants to use them

es the means by which such copies can be pro-

duced. They are the best 5 3 p :
Produced unle es .attalnab]e e.wdence, and must be
»Hniess some sufficient reason is shown for not doing
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so. The government is not bound to furnish either the orig-
inals or certified copies to suitors with whom it is contend-
ing, unless upon demand at the proper office, and tender of
the lawful fees.

For this and for the other errors mentioned the judgment
must be

REVERSED, AND A VENIRE FACIAS DE NOVO IS ORDERED.

SWAIN ». SEAMENS.

1. A contract to build, on alot sold upon mortgage, a mill fifty feet wide by
one hundred and fifty long, is not, as a proposition of law, substantially
comp!ied with by building one that is seventy-eight feet wide by a hun-
dred long, even though the purpose of the contract was to give the
vendor security for the purchase-money of the lot, and though the mill
of the latter dimensions have cost more and be better adupted to the pur-
poses intended than such a one as was contracted for.

2. But if the vendor, having made an agreement that upon a mill of the
former dimensions being built on the lot sold, he will accept policies of
insurance on it for the amount of another mortgage collateral to one
given on the property sold, and he does accept such policies, he cannot
decline to enter satisfaction on such other mortgage because the mill was
not of the dimensions contracted for. He waives by such acceptance of
the policies all right to object to the variation in the construction.

8. Where a person tacitly encourages an act to be done, he cannot afterwards
exercise his legal right in opposition to such consent, if his .condU'C't or
acts of encouragement induced the other party to change his position,
so that he will be pecuniarily prejudiced by the assertion of such adver-
sary claim.

4. The statute of frauds cannot be set up as a defence to t
one formal item of an agreement, where the contract ha
formed by the party asking such performance, and, excep
remaining formal item, by the other party also.

he performance of
s been fully per-
t as to such

APPEAL from the Circuit Court for Wisconsin, 1n whic

court Seamens and others filed a bill against Swain, pl‘ﬂy":.%;
3 . ] > {

that a mortgage executed to him, Swain, by Medbery &
S e others

wife, on certain lots, of which he, Seamens, and tl;
were now owners, in Wisconsin, might be cancelled.

It appeared that in 1855, Swain sold to Medbery and
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oue Aldrich real estate in Michigan for $52,400, of which
$10,000 was paid in cash, and the balance, $42,400, secured
by a mortgage on the lands, payable in instalments at dif-
ferent times; and that on this Michigan land, foundations
had been made in the previous autumn, by driving piles for
the erection of a saw-mill fifty by one hundred and fifty feel
in size ; that Medbery was then the owner of certain lots in
Wisconsin; and that on the same day and in pursuance of
articles of agreement preceding the sale, to give additional
security to the extent of $6666.66, he and his wife executed
to Swain a mortgage on these lots as additional security.

On the Wisconsin mortgage, Swain, on the same day that

i'g was given, indorsed the following stipulation, which gave
rise to this suit:

“It is hereby agreed, that if within two years from this date
the large saw-mill, fifty by one hundred and fifty feet in size, shall
be properly built and completed, upon the foundation commenced last
Jall, 'by driving piles, to accept in place of the within mortgage,
Security in proper fire insurance policy, or policies, on said large
saw-mill, and thereupon to discharge the within mortgage.”

The stipnlation above made was in pursuance of a contract
made by the purchasers in the previous articles of agree-
ment, to keep the buildings erected, and the large saw-mill
to be erected, upon the premises, insured in some safely re-
puted fire insurance company or companies against fire, and
?}Oat Fhey §1lould assign. the policy or policies to Swain, and

1at 1 default thereof it should be lawtul for him, Swain, to
efiect the insurance himself, and that the premiums and the
€osts and charges of his doing so, should be a lien on the

mortgaged premises,
ag?gi’jﬂi I;; ?]heg.@d that subs.equently to the execution of the
di o ve;nmsed by Swain on the mortgage, and within
Michirran}]a 1(;, th-ere was built and completed upon the
ik fl?rroem:, :, and upon the .foundation referred to in the
Wres '1'00 .ﬂ ,}a lm‘ge saw-mill, not of 50 by 150 feet, but
tahre an{i P this mill, however, being larger and of greater
etler adapted to the purposes intended than one of the

T
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dimensions originally conlemplated ; and that the said mill, as
built and completed, was assented (o and accepted by Swain as
a compliance with the said writlen agreement indorsed on the
Wisconsin mortgage; that in May, 1856, Medbery and Al-
drich cansed the new saw-mill to be insured in different com-
panies named, to the extent of $6000; and that these poli-
cies of insurance were duly transferred and delivered to
Swain, and accepted and assented to by him as a complionce with
the agreement, and that he had them in possession; thatin
October, 1857, Swain caused the new mill to be further in-
sured for one year in the name of Medbery & Aldrich, for
his own use and benefit; that in September, 1858, he again
caused the new saw-mill and other buildings on the premises
to be again insured for one year in the name of Medbery
& Aldrich, but for his own secarity, and paid out for pre-
minm $210; that all these insurances mentioned were ob-
tained at the request of Swain, with the consent of Medbery
& Aldrich, and upon the understanding that they sh.oulld
reimburse him the premiums ; that in November, 1858, Swain
and Medbery & Aldrich accounted respecting the amount
dne upon the mortgage, and that Medbery & A]drich.thell
paid him $15,236.06, in which sum was included, as paid by
Swain during 1857 and 1858 for premiums on the new saw-
mill and other property mentioned in the mortgage, the sun
of $446.50, and interest.

That « during the building and evection of the said Jarge
saw-mill upon the premises referred to in the written agree-
ment aforesaid by said Medbery & Aldrich, the said i
fendant, Swain, was present at different times, and was -
formed by said Medbery & Aldrich, or one of them, O.f tl.)e
intended or the then variation in the dimensiops of 'Sald
saw-mill from 50 by 150 feet, as specified in smq w“tt'ell;
agreement, and that the said mill, as was then being bllrl
or was then completed, would be of greater value- and b]elt ;’;
adapted for the uses and purposes intended than 1t Wwouic ;
if built of said dimensions as specified in said written aQ;‘
ment, and that the said defendant was then and there astx s
by said Medbery & Aldrich, or one of them, to consen

Be-
ed
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such alteration, and accept the mill as then being !)uilt,. and
since completed, in lieu of the one mentioned iq said written
agreement, and that the said defendant did then an.d there
agree to accept, and did accept the said mill so being buz.ll, ar}d
afterwards completed, in lieu of the one mentioned in sal.d
written agreement, and as a compliance on the part of sal‘d
Medbery & Aldrich with the said written agreement on his
or their part,” .

The mortgage on the Michigan property not being paid,
Swain foreclosed it, and on a decree, finding $22,464 due,
sold and purchased the premises for $19,600.

Tue answer denied that Medbery & Aldrieh completed
the mill substantially according to the agreement; denied
that Swain consented to or acquiesced in the departure from
the plan for constructing the mill; and, admitting that Swain
did accept policies of insurance upon the mill which was
built, denied that he did so in pursuance of the agreement,

or that he accepted the policies as a compliance on the part
of Medbery & Aldrich.

The statute of frauds of Wisconsin, it may be necessary
here to state, enacts,* that ¢ no estate, or interestin lands, . . .
forany power over or conecerning lands, or in any manner
relating thereto, shall be created or surrendered, . . . unless
by deed or couveyance in writing, &e.;” and that < the term
lands,” shall be construed as coexteusive in meaning with
“lands, tenements, and hereditaments;” and the terms “es-
fate and interest in lands,” to embrace every estate and in-
ferest, frechold and chattel, legal and equitable, present and
future, vested and contingent in lands as above defined.

The right to have the cancellation pmye.d for, depended

erefore upon the following questions:

.1. Wadtha sl constructed in substantial conformity

with the agreement ?
2. It constrneted di

quiesce in the dep

——

th

fferently, did Swain consent to or ac-
arture from the original plan; or

&

* Code of 1858, pp. 613, 61
17 ‘

VOL. IX.
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3. Did Swain, after its construction, accept policies on the
mill in pursnance of the agreement ?

If any one of these questions were answered in the affirm-
ative, then, obviously the mortgage was to be cancelled.

4. Unless, indeed, there was something in the statute of
frauds, as above quoted, which interfered with such a con-
clusion.

The second and third questions were obviously questions
of pure fact, and the court below, which decreed the cancel-
lation, considered, as this court (on appeal from that decree)
also considered, that the evidence made it clear, on direct
proofs, that Swain had in fact acquiesced in the departure
in the building of the mill, and moreover that after its con-
struction he had accepted policies, by this means also waiving
any objection to such variation.

On the two points of law it was contended by Mr. J. M.
Howard, for the appellant :

1. That the contract was clear and specitic to properl_y
build and complete a mill of a fixed, intelligible, and practl-
cable size ; and that this being so the court was bound to ho.ld
the parties to it; and so bound whether the mill really built
was of greater value or of less than the one contracted to be
built, the creditor having a right to stipulate for just such a
mill as he pleased. :

2. That the agreement to modify the stipulation as to
dimensions of the mill was an agreement which di(.i, in truf‘h,
provide for the “surrender” of one ‘estate or interest 1m
Jands* and for the < creation ” of another, and was therefore
void within the Wisconsin statute of frauds.

the

Mr. M. H. Carpenter, conlra :

1. What was the spirit of the agreement?
contracting for a mill which he was to use. :
Jand. What he had in view was security, and secm"lty al
Precise dimensions were of no consequence to .hlrll,)V‘i]t““”'
was everything; because upon value depended hlslset“ﬂll 1,‘.2"
which was the subject of the agreement. The litera

Swain was not

He had sold the
one,
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quirements of the agreement would have been satisfied by
the construction of a mill of any value, or of no value, pro-
vided it were 50 by 150 feet, for this is the only specification
in the agreement in regard to the mill. This, however,
would not have satisfied the spirit of the agreement. But
if a worthless mill, 50 by 150 feet, would not have done this,
then a mill of any dimensions, but of value sufficient to sup-
port an insurance equal to $6666.66, does do it; does satisfy
this spirit. In other words, the true spirit of the contract,
8o far as regards Swain, was value, not form; and, if the
mill actually constructed was of greater value than one con-
stracted 50 by 150 feet would have been, and it could be in-
sured to the amount of $6666.66, then such mill satisfied the
agreement in its true spirit and according to the intention
of the parties. But the point is not important. We do not
urge it. The evidence, which the court will see absolutely
d.emands affirmative answers to the second and third ques-
tmng, renders any discussion of this first one useless. If
Swain accepted the mill either by words, or. by silence as
expressive as words, or by receiving policies upon it, there
18 an end of the case.

54.9 to the statute of frauds, no question arises under it. The
pomnt seems to be faintly urged. A variation in an agreement
% to the size of g saw-mill, is not a surrender of or a crea-
fion of an interest in land. If it were, then without insist-
Ing on what cases assert, that a written or sealed instrument,
even when \.vithin the statute, may be varied as to the time or

.;n:;lse" of its performance, or may be waived altogether by
b th;?%ﬁznt pztu'ol agreement, the conclusive a.nswer here
M ;0&;‘32 was fully executfad on the s1de. of b9t11
e COIl’lpletiOn ! ﬂwam,‘ afte'r st‘audmg by z‘md W}tnes&ng
s i0 he mill with its .actual fhm.ensmns, and
A mOl'OtO'aO‘e,l s equitably estopped from o.b‘]ectmg to cancel
doctrine bthzt \;EOIT the ground of change in the plan. The
¥ i acf;le ta person encourages an act to be done,
R lt)wal :fp hst l_t when flf)lle, he cannot after.wards
fect]y saitiad :md 1ghtan ‘Opp.osu.lon to such consent, is per-

) 1s applied in all cases where a party has
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by word or act given others reason to believe that if he had
a right, he intended to waive it, and where such others would
be prejudiced by his asserting his right. Authorities need
not be cited for this horn-book law. :

Mr. Justice CLIFFORD delivered the opinion of the court.

Subsequent to the removal of the case from the State court
to the Circuit Court a new bill of complaint was filed by the
consent of the respondent, so that it is not necessary to refer
to the proceedings in the suit before the petition for the re-
moval was granted.

Swain, the appellant and respondent, owned certain real
estate situated in the State of Michigan, and on the four-
teenth of April, 1855, he sold the same to John W. Medbery
and James F. Aldrich for the consideration of fifty-two thou-
sand dollars, as appears by the pleadings. ‘

Pursuant to the terms of the sale the purchasers paid ten
thousand dollars in cash when the deed was executed, and
gave back a mortgage on the same real estate to secure the
balance of the purchase-money, which was payable in instal-
ments at different times. Medbery at that time was tl}e
owner of an undivided third part of certain lots situated in
Milwaukee, in the State of Wisconsin, together with a flour-
ing-mill erected thereon, called the Empire Mill, and he and
his wife, on the same day and as a part of the same transac-
tjon, gave a mortgage of the same lots and mill to the aPP?I'
lant as additional security for the balance remaining unpaid
of the purchase-money of the first-mentioned real estate.

Prior to the purchase and sale of the Michigan real estate
the foundation for a saw-mill, fifty feet by one hundred and
fifty feet, to be erected on the premises,had been commence{%»
and the mortgagee, at the time the second mortgage Was N
ecuted as additional security, stipulated and agree{l with the
mortgagors therein that if the mortgagors in the hrst m.or;
gage built and completed the saw-mill there descnbe(‘i_lwil_n
proper manner upon the foundation so commenced, ‘f‘tt‘;}e
two years from that date, he would accept as sec.:u.rlty n :

, SOl s s Jicies on salt
place of that mortgage proper fire insurance po
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saw-mill, and would thereupon cancel and discharge the said
sccond mortgage. Reference is made to the stipulation for
its exact phraseology, as more fully set forth in the record,
and it will be seen that it was duly executed under the hand
and seal of the appellant, and was indorsed at large on the
second mortgage which was given as additional security.

Substantial compliance on the part of the mortgagors in
the first mortgage with all the conditions of that agreement,
and within the time therein specified, is set up by the appel-
lees and complainants; and they also allege that the mort-
gagors in the second mortgage subsequently sold and con-
veyed, by deed of warranty, all their interest in and to the
said lots and mill, and that they, the complainants, after-
wards became the purchasers of the same lots and mill; and
they allege that at the time the suit was commenced they
were the owners of the same in fee, as alleged in the bill of
complaint. They do not claim that the mill built and com-
pleted, as aforesaid, was of the precise dimensions mentioned
In the agreement, but they allege that it was of larger di-
mensions and of greater value, and that it was better adapted
to the purposes to be accomplished ; and they aver that the
mill as built and completed was recognized and accepted by
the appellant as a compliance with that agreement.

Based on these and other allegations the prayer of the bill
of complaint is that the mortgage of the lots and mill, called
the second mortgage for the purpose of identification, may
be ordered and decreed to be cancelled and discharged, and
that the complainants may have such other and further relief
as the nature of the case shall require.
thelyl :)[I):O{a} refere'nce to the evidences of title exhibited by
ot }i)nai{lants. 18 uunecessary, as t.he partie.s befon:e the
i t}i t thele Cu‘cu}t Court enter'ed into a .Wntten stlpu.la-
Btte Wereeainplamant.s at the time the' bill of 'complam?
i '1161 owners in fee of the. lots in question and of
st theg'l 1tl Ocatec'l on the premises. Possessed of the
Eioiis cla(; 8 alfl.d mill as prfzwously held by the mortga-
Wt el m of the complainants is that the mortgage

held by the appellant should be cancelled and dis-
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charged, because, as they insist, the conditions of the stipu-
lation and agreement indorsed on the same, providing for
that result, have all been fulfilled.

Such is the claim of the complainants, but the respondent
denies that proposition and every element of it, and he con-
tends that the complainants have no claim to any relief, be-
cause he insists that the mortgagors in the first mortgage
never fulfilled any of the conditions specified in that stipu-
lation and agreement; that they never built and completed
the saw-mill therein described; and he expressly denies that
they ever procured the policies of insurance, as alleged, or
that he ever accepted the mill which they did build on the
premises as a compliance with that stipulation and agree-
ment.

Both parties were fully heard in the Circuit Court, anq a
decree was entered for the complainants cancelling and dl?-
charging the mortgage, and the respondents appealed to this
court.

II. Relief cannot be decreed to the complainants on t}.le
ground that the mortgagors in the principal mortgage built
and completed a saw-mill on the premises embraced in that
mortgage, of the dimensions specified in the written stipula-
tion and agreement which is indorsed on the seco.nd mort-
gage, as the bill of complaint concedes that they d§d not,
terms, comply with that condition, and the complainants fio
not claim in argument that the saw-mill which those parties
built thereon was of that form or of those dimension's. St?lct
compliance, therefore, with the conditions of the stipulation
cannot be maintained, as the proposition finds no support
either in the pleadings or proofs, but is contradicted by both
in every part of the record. e

Proof of strict performance failing, the next proposition
of the complainants is that the saw-mill which.those rr'lorté;]ﬂ'
gors did build constitutes a substantial comphs'mce with Fle
conditions of that stipulation, but 1t is not poss1b‘1e to decu.e
as a conclusion of law that a saw-mill seventy-elght feet ;n
width by one hundred feet in length is a substantlal'cor.lilptg
ance with an agreement which required that the saw-ml
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be constructed should be of the dimensions described in that
instrument, even though it be shown that it cost more and
was of greater value and better adapted to the purposes to
be accomplished, as the appellant having stipulated that the
saw-mill to be built should be fifty feet in width by one hun-
dred and fifty feet in length, had a right to stand upon the
contract and to insist that it should be fulfilled according to
its terms.

Substantial performance, it is true, is all that is required
to satisfy any such agreement, and it may also be conceded
that in the adjudication of controversies growing out of
building contracts slight differences in the dimensions be-
tween the building constructed and the terms of the contract
may, under many circumstances, be overcome by a reason-
able application of that rule, but the differences in the case
b.efore the court are far too great to fall within that prin-
ciple, as the effect would be to make a new contract and
subs_titute it in the place of the stipulation executed by the
parties,

.III. Suppose neither of those propositions can be sustained,
still the complainants contend that the decree of the Circuit
Court should be affirmed, because they insist that the appel-
lé_mt acquiesced in the departure from the plan and dimen-
8008 as specified in the written instrument, and that he ex-
Pressly accepted the said mill which those parties built and
cOmpleﬁed as a compliance with that stipulation.

Co.11s1d§rable conflict exists in the proofs upon that subject,
alfd In view of that fact it becomes necessary to examine
;‘:tg so‘t‘ne care the circumstances attending the transaction
aqreeei:ll%‘ upon the probabilities of the case. Duplicate
n?entionsds(;vere executed betwe'en the parties to the before-
il ef:(% of con've_yancze for the purcpase and sale of:
R angli;]n described six months‘ befqre the de.ed of
et s e m(?rtgage back, as aforesaid, were signed
e o t}; {lWhlch the appellant agree.d to sell, and the
b e (i toe fodhand the mortgagors in the. mortgage
exceptioons o pure 3% those tra?ts of ].and, v.v1th‘ certain

» Which are unimportant in this investigation, and
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also with certain reservations, of which two only need be
noticed :

1. Ile reserved the house where he resided and the prem-
ises connected therewith for his bencfit for one year from
the date of the agreement.

2. Also the use and occupancy of the shop and fixtures
connected with the same then in the possession of his brother,
a deaf-mute, together with the use of the water “as now
used, or in a similar way,” so long as the said brother
chooses to occupy the same, “to be free of rent, let, or un-
necessary hindrance, otherwise than if in the way of other
important improvements it may be removed” sufficiently to
be out of the way, “and where he can have the same use
and privileges as before.”

By the terms of the agreement as amended the purchasers
were to pay ten thousand dollars in cash, and they were to
give their bond for forty-two thousand dollars for the balance
of the purchase-money, together with a mortgage back of
the whole real estate purchased to secure the payments, a}ld
they also covenanted to give * good and satisfactory security
upon other property” for the sum of six thousand six hun-
dred and sixty-six and two-thirds dollars. They also agreed
to keep an insurance in some safe insurance company upon
the insurable property on the premises, to the amount of
one-third of its value, for the benefit and security of the
mortgagee. No provision was made for any insurance upon
the “ other property” to be conveyed to the appellant as ad-
ditional security, but when the mortgage back was executed,
six months later, it was therein stipulated that the mort-
gagors should ¢ well and truly keep the buildings er(’the(&
and the large saw-mill to be erected, upon the premises,

insured in some safely reputed fire insurance company o
companies against loss by fire, and that they shO}ﬂd H.SSlg‘f
the said policy or policies to the appellant or his asighs;
and it contained the further stipulation that in def.ault
thereof it should be lawful for the appellant or his assighs
to effect the said insurance, and that the premiums paid .for
effecting the same and the costs and charges should be a lien
on the said mortgaged premises.
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Evidently the deed of conveyance and the two mortgages,
together with the stipulation indorsed on the second mort-
gage, must be construed together, as they constitute parts
of the same transaction ; and reference may also be made to
the written agreement for the purchase and sale of the real
estate embraced in the deed, as that agreement remained in
foree when the other instruments were drafted and until the
transaction was finally closed.

Security it is stipulated shall be accepted “in proper fire
isurance policy or policies on said large saw-mill in place
of the within mortgage,” but the amount of the insurance
to be procured as the substitute for the mortgage security is
not specified, and without reference to the instrument which
provided for the sale and purchase of the real estate included
I the deed of conveyance it would be difficult if not impos-
sible to define that amount, but when the several instru-
ments relating to the transaction are considered together all
am?‘iguity at once disappears.

Viewed in the light of those suggestions the intention of
the parties appears to be plain, as it is quite evident that the
second mortgage constitutes the security upon other prop-
erty” for the amount which the purchasers of the real estate
agreed to give to the appellant as the seller thereof in addi-
tion to the mortgage back of the premises included in the
deed of conveyance,

1v. 'I"wo conditions precedent are annexed to the sup-
Iiosed right of the mortgagors in the second mortgage to
Lg:ﬁiﬁg ?:::lt thf mortgage should be cancelled upd dis-
modibﬁe(i ‘by nil;ltl(l%s? 1t i1s shown that they were .wa,lved or
Rt mu:t c?n?e};t. they must both be fulfilled or
i ey p(lie\ ail : (1) Tha:t th.e lz’t,rge saw-mill,
Wil gt SR dred and fifty feet in size,” was properly
e dmsay: Pteted vUpon the foundation prevmu-sly co'm-
il]d{)l‘se(’l s tlll Wwo years from the date of the stlpulatl.on
nsurance Dolii?esseocxo e (Iln 2o Ca st pe o in"e
thomuani]. iy hundreZI Za[:d s.‘u:’-m}ll to the amount of six
AN sixty-six and two-t.hlrds dollars

ed for the benefit of the appellant, in one or the
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other of the two modes provided in the instrument of mort-
gage.

Undoubtedly the obligation to procure the policies rested
on the mortgagors, but authority to procure them in case of
the default of the mortgagors was vested in the appellant,
and if he exercised that authority and actually procured the
policies to that amount as security for their indebtedness he
cannot set up the non-performance of that condition as an
answer to this suit. They might procure the policies, or if
they did not he might procure them, and in that event the
premiums paid and the costs and charges incurred were
made a lien an the mortgaged lands, and if he exercised the
privilege conferred and procured the policies he is bound by
his own act.

1. Compliance with the first condition is not shown, as
the mill actually built is seventy-eight feet in width by one
hundred feet in length, and not one hundred and fifty feet
in length as described in the written stipulation, and t.he
decree therefore must be reversed unless it satisfhctom}y
appears that the appellant acquiesced in the change made i
the plan and dimensions of the mill or accepted it after 1t
was completed, as contended by the complainants.

Constructed as the mill was of different dimensions from
the plan specified in the stipulation, it could not be erected
throughout upon the foundation previously commenced,-bl}t
it appears that it was erected on the same site, and that 1t 18
connected with the same water-power, and that no greater
alterations were made in the foundation previously com-
menced than the change in the plan and dimension's f)f jﬁhe
mill required; and the proofs show to the entire satlsfa-cUOﬂ
of the court that the mill as constructed cost nearly t.WICe i
much as it would if the plan indicated in the stipulation hf‘ld
been followed, and that it is of greater value, an.d.that i
view of the site and surrounding circumstances, it is much
better adapted to the purposes to be accomplished.

Intended for three gangs of saws with other chhﬁmer)j
incident to such a saw-mill of modern construction, 1t ”'Eferﬂi
reasonable to suppose that the increase in the width of the
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mill, as compared with the dimensions given in the stipula-
tion, would much more than compensate for the diminution
in the length of the structure, as the length is still suflicient,
and the effect of the alteration is to give more space where
it is most needed.

Even the answer alleges that the second mortgage was
given as a performance of the agreement to furnish addi-
tional security, and the appellant admits that he agreed to
accept the policies of insurance on the saw-mill in the place
of the mortgage, provided the mill was built of the size
specified in the stipulation and on the foundation com-
menced before the agreement for the sale and purchase of
the real estate was executed, but he utterly denies that he
acquiesced in the change made in the plan and dimensions
of the mill, or that he ever accepted or agreed to accept the
mill as built and completed. Three witnesses, however,
testify to the contrary, and a fourth testifies that the appel-
lant was two or three times at that place and once in the
mill “during the building of the mill,” and that he never
made any objections to him or in his presence as to the
change in the dimensions of the mill. Two of these wit-
vesses are the mortgagors in the first mortgage, who built
and completed the saw-mill; the third was a partner with
thejm in the lumber business, and the fourth is the mill-
wright who superintended the construction of the saw-mill
and put in the machinery, and in the judgment of the court
they are entitled to credit. They speak of his presence at
the mill during the progress of the work and after the mill
was Oom}’_»leted, and the first three give the details of the
:.Onversatl(.n.l they had with him, showing to a demonstra-
ﬂleofiluitel;ite’dlt' ’thely are to be. believed, the appellant not only
e ih B m the change in the.plau as proposed, but that
o 15 accepted the saw-mill erected on the premises

built and completed.
tivggli‘:iie?t tohftz(:tzllnel?ts‘ of those witnesses is Fhe nega-
il ﬁs.wex a'nd the positive denial of the
on Y such interviews ever took place, or that

I gave utterance to any such sentiments, but it is a
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sufficient response to those denials of the appellant to say
that his testimony is not of a character to discredit the
proofs introduced by the complainants. Attempt is also
made to contradict the complainants’ witnesses as to the
time when they say they saw the appellant at the saw-ill
or in that vicinity, but the error, if it be one, is not suflicient
to discredit the witnesses, as it is quite immaterial whether
the interview was at the time stated or a week or two or
even a month earlier. Other cousiderations, such as the
necessity for the removal of the shop of the deaf-mute
brother, are also invoked as tending to show the improba-
bility that the appellant should have assented to the altera-
tion in the plan of the mill, but'it is unnecessary to enter
into the details, as the court is of the opinion that the alle-
gations of the bill of complaint in that behalf are fully proved
by the direct proofs.

Next objection of the appellant is that the agreement to
accept the mill as built and completed, even if made as sup-
posed, was void as within the statute of frauds of that State,
because it was not in writing; but it becomes necessary
before considering that question to determine whether the
second condition specified in the stipulation was fulﬁlled. s0
that the mortgagors in the second mortgage, or those claim-
ing under them, have the right, if the agreement to accept
the saw-mill as built and completed is operative, to demand
that the second mortgage shall be cancelled and discharged.

2. Whether the mortgagors in the principal mortgage kept
the insurable property included in that mortgage _IHSU"ed w
not is not a question in this case, nor is it a question at tllils
time whether they kept the saw-mill insured a‘s.ﬂg"eed "
that instrument, but the question to be decided is whetlilef
the mortgagors, within two years from the date of the StlpU"
lation, procured for the benefit of the mortgagee P"Opel‘
fire insurance policies thereon to the rec!msxte amon;lt,tl()'i
whether the mortgagee within that period Jirioumes IIL'-
same for his own benefit, as required or permitted i3 .
gecond condition of that stipulation, when constl‘u'ed n ct)lll.:
nection with the provision upon the subject contained in the
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principal mortgage. Proper fire insurance policies might
be procured for the purpose, as before explained, by the
mortgagors or by the mortgagee, and inasmuch as the pre-
miums paid and the costs and charges incurred were, in the
latter event, to be added to and considered a part of the
debt secured by mortgage, it cannot make any difference
whether they were actually obtained by the one or the other
of those parties. Such being the rule to be applied, the
question presented for decision is purely one of fact depend-
ing upon the proofs in the case, the results of which, as they
appear to the court, will be briefly stated.

Three policies of insurance on the saw-mill were procured,
in the year 1856, by the mortgagors for the benefit of the
mortgagee, to wit: two thousand dollars in the Atna In-
surance Company, two thousand dollars in the Washington
Union Insurance Company, and two thousand dellars in the
Jackson Mutual Insurance Company; and the proofs show
that the policies were delivered to the appellant, and that he
accepted them without objection. Added together, the sum
18 a fraction less than the required amount, but the policies
Were accepted without objection, and none is now made on
that account,

Policies on the saw-mill were obtained, the succeeding
year, by the appellant, for the same amount, to wit: fifteen
hundred dollars in the Pheenix Insurance Company, three
thousand dollars in the Washington Union Insurance Com-
Pany, and fifteen hundred dollars in the Atna Insurance
CO_mpany; and the proofs show that thé premiums which he
baid for the same were added to the mortgage debt, and
vere ultimately adjusted by the mortgagors. :
taiIan{H[;anfhe on the saw-mill for the year 1858 was a]so. o.b-
i réy ‘g a{})}pellant for the same amox?nt,.and the exh‘lblts
Sl aﬁglt Sh.OW that the money he paid for the premiums
et QI;me t0 im by the mortgagox:s. They also paid him
i) :10“ ‘1me f()l‘lrteeu thousand six h.undred a.nd seventy-
i h(};;d ars and forty-three cen’ts, which was indorsed on
s Waglven for the balance of the purchase-money, and

° secured by the mortgage of the same real estate.
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V. All of these policies, however, were for the term of
one year, and the next objection is that they cannot be re-
garded as fulfilling the second condition of the stipulation on
that account, as they would expire before some of the instal-
ments of the boud fell due; but the objection is not entitled
to weight for several reasons: (1.) Fire policies are usually
issued for one year, and there is nothing in the stipulation to
Jjustify the conclasion that the policies were to be in any other
than the usual form. (2.) When the first three were obtained
they were accepted by the appellant without objection. (3.)
He asked and obtained leave of the mortgagors to procure
the future policies, and when he came to exercise that privi-
lege he obtained them in the same form. (4.) Because,
having been intrusted, at his own request, with the business
of procuring the requisite insurance, it was his own fault if
the business was neglected or was not properly transacted.
(5.) He cannot impute fault to the mortgagors, as they paid
on the mortgage a sum nearly equal to the anticipated cost
of the saw-mill, especially as they had consented to leave the
business of insurance to him, and as he was expressly author-
ized to add the premiums to the mortgage debt, and as all
sums paid for that purpose were declared to be a lien on the
mortgaged lands. (6.) If he desired that the insurance should
be continued, and did not wish to transact the business, he
should have given notice to the mortgagors; but the proba-
bility is that he felt less interest in the subject on account
of the large payment which had been made on the mortgage
debt. : '

VI. 1. Although the fee of the mortgaged premises re-
mains in the mortgagor, under the laws of that State, till
after foreclosure and sale, still no doubt is entertaine.d that
the stipulation to accept proper fire insurance policies on
the saw-mill in the place of the mortgage was an .agreemeyt
providing for the surrender of an estatg or interest 1n
lands,” and, therefore, was an agreement within the statute
of frauds of that State.*

# Revised Stat., chap. 108, ¢ 6, p. 6165 Wood v, Trask, 7 Wisconsin, 572;
Russell v. Ely, 2 Black, 578.
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Nothing is left for construction, as the subsequent act
provides that the term ¢lands” shall be construed as co-
extensive in meaning with lands, tenements, and heredita-
ments, and that the terms ‘“estate and interest in lands”
shall be construed to embrace every estate and interest, free-
hold and chattel, legal and equitable, present and future,
vested and contingeut.* '

But the stipulation in this case to accept the policies of
insurance on the saw-mill as security in the place of the
second mortgage, and thereupon to cancel and discharge
that instrament, is in writing, and having been executed as
a part of the bargain of purchase and sale of the real estate,
it rests upon a sufficient consideration, and is valid and bind-
ing. Argument upon that topic is unnecessary, as it is too
plain for contention; but the suggestion which the appellant
intends to make is that the agreement subsequently made
to modify the stipulation as to the dimensions of the mill is
wi_thin the statute of frauds of that State, and null and void.
Vlf‘,WS of the complainants are that an agreement, though in
writing and under seal, may in all cases be varied as to time
or manner of its performance, or may be waived altogether
by a subsequent oral agreement; but the court is of a differ-
ent opinion, if the agreement to be modified is within the
statute of frauds.

2. Numerous authorities sanction the principle advanced
by the complainants in cases not within the statute of frauds,
and .which fall within the general rules of the common law,
aud in S.uch cases it is held that the parties to an agreement,
tho‘ugh 1t is in writing, may, at any time before the breach
(s)(fl‘];t; l;); 4 new contract not in Writing,.modify, Waivfe, dis-

"ve, or annul the former agreement, if no part of it was
within the statute of frauds.t

Reported cases may also be found where that rule is pro-

* Revised Stat., chap. 108, 3 6
Chancery, 425; ’
(2d ed.), 3 430,

T Goss v. Nugent, 5 Barnewall & Adolphus, 64; Harvey v. Grabham,

Adolphus & Ellis, 73; K 2
o B 40,9. y timerson ». Slater, 22 Howard, 42; Brown on

p. 615; Stevens v. Cooper, 1 Johnson’s
Hunt ». Maynard, 6 Pickering, 489; Browne on Frauds

5
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mulgated without any qualification; but the better opinion
is, that a written contract falling within the statute of frauds
cannot be varied by any subsequent agreement of the parties,
unless such new agreement is also in writing. Express de-
cision in the case of Marshall v. Lynn,* is that the terms of
a contract for the sale of goods falling within the operation
of the statute of frauds cannot be varied or altered by parol;
that where a contract for the bargain and sale of goods is
made, stating a time for the delivery of them, an agreement
to substitute another day for that purpose must, in order to
be valid, be in writing.t

Suggestion may be made that all the cases were cases at
law; but the same rule prevails in equity, as appears by the
highest authority.} "

Regarded, therefore, as a mere executory agreement to
accept the mill when built and completed, it is clear that the
statute of frauds would be a good defence to a suit for the
breach of it; but it cannot be viewed in that light, as it was
fully executed on the part of the mortgagors, and was ln
fact fully executed on the part of the appellant.

8. He is not sued for a breach of the agreement to accept
the mill as built and completed; but the snit is to Cfﬂnpel
him to cancel and discharge the mortgage as agreed in the
written stipulation. Called upon to plead to the bill of com-
plaint, he sets up the defence that the dimensions of the mill
vary from those specified in the stipulation, to which the
complainants reply that he acquiesced in the change at the
time the work was done, and that he accepted ?he mill as
built and completed, and they prove the allegations to the

* 6 Mecson & Welsby, 109.

+ Clarke v. Russel, 3 Dallas, 415; Emerson v. Slater, 22 H‘owz\lr” i
Goss v. Nugent, 5 Barnewall & Adolphus, 68; Harvey . (Jl“ﬂb,dr;;)q‘
Adolphus & Ellis, 73; Stowell ». Robinson, 3 Bingham’s New (vz\se‘s, u):
Stead v. Dawber, 10 Adolphus & Ellis, 57; Falmouth » Thomas, 1 (,:}Um}l-
ton & Mceson, 109; Hasbrouck v. Tappen, 15 Johnson, 200; Blood z. Good
rich, 9 Wendell, 68.

t Emmet v. Dewhirst, 8 English Law and Equity,‘ 83;
Naughten & G-, 587 ; Stevens v». Cooper, 1 Johnson’s Chancery,
on Frauds (2d ed.), § 422.

d, 42;

same case, 3 Me-
429; Browne
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entire satisfaction of the court. They built and completed
the mill seventy-eight feet in width by one hundred feet in
length, at an expense exceeding thirty thousand dollars, and
the appellant not only accepted it when completed as a com-
pliance with the stipulation, but he also accepted the policies
of insurance procured on it as security in the place of the
second mortgage, and he cannot now be permitted to avoid
the true issue, nor to divest the transaction of its real char-
acter in order that he may set up the statute of frauds.

VIL 1. Even part performance is often admitted in equity
as an answer to the statute; but it is not necessary to invoke
that principle in this case, as it is clear that the appellant
acquiesced in the changes made in the plan, and that the
mill, as built and completed, was accepted by him as a com-
Pliance with the stipulation.*

2. Estoppel is also set up by the complainants as an an-
swer to the defence of the statute of frauds, and, in view of
the facts, the court is of the opinion that it is a complete
answer to that defence. He sold the real estate for fifty-two
thousand four hundred dollars, received in cash ten thousand
dollars, and the purchasers gave a mortgage on the same real
estate for the balance of the purchase price. They paid to-
wards the mortgage seventeen thousand six hundred and
seventy-three dollars, exclusive of five hundred and seventy-
:‘Iiidf(ﬂ‘]al‘s and seventy-three cents for insurance premiums
oy t;):Otaxes, and erected the saw-mill at the cost of thirty-
ot fbrcl::lillf(ld(lollars, and the record‘ shows that the appel-
L) th(:e Fhe mortgage, anq, with two other'persons,
L )p.mchaser of the entire property and improve-
ﬂlousa,nd S‘.‘LLE to the mortgage, for the sum of nineteen
il 4of 1tx 1ur;dred do]lz'll‘s, and has a decrcfe for the de-
ok elevWO thousand elght hundred and sixty-four dol-
it en cents, for which he proposes to foreclose the

: under consideration.
mortgagors in the first mortgage, one
cipal mortgagor in the second mort-

mortgage now
: 2

f3. Beyond doubt the
of whom was the prin

*1 8to E
3463, Ty £q. Jur, (

VoL, IB<s

9th ed.), 74 759, 761; Browne on Frauds (2d ed.),
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gage, built and completed the saw-mill in the full belief,
induced by the conduct and declarations of the appellant,
that it would be accepted as a compliance with the stipula-
tion indorsed on the second mortgage. Taken as a whole,
the proofs satisfy the court that his conduct and declarations
led them to believe that he was content with the change
made, and that he would readily acquiesce in their doings
when the mill was completed, and, if so, he cannot be heard
to allege or prove the contrary to the prejudice of their
rights.*

Where a person tacitly encourages an act to be done, he
cannot afterwards exercise his legal right in opposition to
such consent, if his conduct or acts of encouragement in-
duced the other party to change his position, so that he will
be pecuniarily prejudiced by the assertion of such adversary
claim.

DECREE AFFIRMED.

Tue Justices v. MURRAY.

1. The provision in the seventh amendment of the Constitution of the
United States, which declares that no fact tried by a jury shall be ?ther-
wise re-examined in any court of the United States than aec?rdmfg to
the rules of the common law, applies to the facts tried by a jury ind
cause in a State court.

2. So much of the 5th section of the act of Congress of March 3d, 18.63, ey
titled “ An act relating to habeas corpus and regulating proc.eedmgs n
certain cases,’”’ as provides for the removal of 2 judgmmfj in a Smtt;
court, and in which the cause was tried by a jury, to the Cll‘ct'llt Cour
of the United States for a retrial on the facts and law, is not in pursi-
ance of the Constitution, and is void.

Error to the Oircuit Court for the Southern District of
New York; the case being thus: :
Patrie -brought a suit for an assault and battery and fa se

* Pickard ». Sears, 6 Adolphus & Ellis, 474; Freeman v. Coolie.\I? f(;]'
chequer, 654 ; Foster v. Dawber, 6 Id. 854; Edwards ». Chalprmll;,3 : z}:r'- Y
& Welsby, 2381; Morris Canal Company v. Lewis, 1 Beasley, 323; (ary
‘Wheeler, 14 Wisconsin, 285.
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imprisonment against Murray and Buckley in the Supreme
Court of the Third District of New York; to which the de-
fendants pleaded the general issue, and pleaded further as
a special defence that the said Murray was marshal of the
Southern District of New York, and the said Buckley his
deputy; and that, as such marshal, he, Murray, was, by
order of the President, on or about the 28th August, 1862,
directed to take the plaintift into custody; that the said
Buckley, as such deputy, was directed by him, the marshal,
to execute the said order; and that, acting as such deputy,
and in pursuance of his directions, he, Buckley, did, in a
lawful manner, and without force or violence, take the said
Patrie into custody; that during all the time he was in cus-
tody he was kept and detained in pursuance of said order
of the President, and not otherwise.

Issue being thus joined, the cause was tried at the Circuit

Court in Greene County, within the third judicial distriet,
belfm‘e a jury. The defendants appeared by counsel. No
eVIdefme was given on the trial, on the part of the defend-
ants, in support of the special defence set up as being under
the. 01‘_der of the President. A verdict was rendered for the
pl‘alntlﬁ“ and judgment was regularly entered upon the ver-
~ dict on the 8th June, 1864.
1 In December following a writ of error was issued to the
'thipl(“;fflle pourt of the Third‘ District, to remove the cause to
triét O}CI?TH C%nrt of the UmFed Sta-tes for the Southern Dis-
g ew 01‘1;‘ ‘The writ was issued under the 5th.sec-
Sk actl:‘eTCt‘ of Congress, passed March 8d, 1?63, entitled
ings in éert;t]l]g to {’Iabeas Corpus, a.nd regulating proceed-
i n cases.”. The 5th section of this act provides
as follows .

“If ‘any suit, op
be Commenced in
ml]itary,’ 3

prosecution, civil or eriminal, has been or shall
any State court, against any officer, civil or
‘ot atar. dm-infor }?ny arrest or im.prisonme.nt g et
ol SrEasn, gtt e present l'ebelhon,'by-vu'tue or un'der
Stateg? s Ti 15 by or under the President of the United

s atitghall ssiche competent for either party, within
after the rendition of g judgment in any such cause,

. or¢
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by writ of error or other process, to remove the same to the
Circuit Court of the United States for that district in which
such judgment shall have been rendered; and the said Circuit
Court shall thereupon proceed to try and determine the facts
and law in such action in the same manner as if the same had
been there originally commenced, the judgment in such case
notwithstanding.’”

The State court refused to make a return to the writ of
error. Thereupon an alternative mandamus was issued by
the Circuit Court of the United States, to which a return
was made setting forth the suit, trial, and judgment already
referred to. To this there was a demurrer and joinder;
and, after due consideration, the demurrer was sustained,
and a judgment for a peremptory mandamus rendered.
From this judgment a writ of error was taken to this court.*

The case was argued on two occasions, and each time with
ability and care. On the first by Mr. A. J. Parker, for the
plaintiffs in error, and by Mr. Evarls, lhen Attorney-General,
contra ; and at this term, by Mr. Parker again, on one side as
before, and by Mr. Hoar, now Atlorney-General, with Mr. Field,
Assistant Attorney-General, on the other. On the second occa-
sion the argument was confined to two questions submitted
by the court:

1. Whether or not the act of Congress of March 3d, 1863,
providing for the removal of a cause, after judgment l_‘)ya
State court, to the Circuit Court of the United States, for a
new trial, is an act in pursuance of the Constitution of the
United States?

2. Whether or not the provision in the seventh amend-
ment of the Constitution of the United States, which decl_al‘es
that no fact tried by a jury shall be otherwise re-examined

* The alternative and peremptory mandamus against the Supreme Court

of New York was allowed by consent of the counsel for the defen,dants,. with
a view to present the question raised and decided in the (':ase. I‘he‘(‘-lrctl;;;
Court had refused to issue it against the court, and issued it only against b
clerk. This is stated to prevent the case from being cite.d 2 an au'fhun;_\:
for the power, and without intending to express any opinion on this su

ject. S. N.
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in any court of the United States than according to the rules
of the common lasw, applies to the facts tried by a jury in a
cause in a State court?

Mr. Justice NELSON delivered the opinion of the court.

This case has received the most deliberate consideration
of the court, - As we have arrived at the conclusion that the
seventh amendment, upon its true construction, applies to a
cause tried by a jury in a State court, this opinion will be
confined to considerations involved in the second question
submitted to us for argument at the bar. The decision of
that in the affirmative disposes of the case.

The seventh amendment is as follows: “In suits at com-
mou law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved; and no
fact tried by a jury shall be otherwise re-examined in any
;zourt of the United States than according to the common
aw.”

I.t must be admitted that, according to the construction
Un_lformly given to the first clause of this amendment, the
suits there mentioned are confined to those in the Federal
COU_“tS; and the argument is, perhaps, more than plausible,
Vf’h]()h is that the words, “and no fact tried by a jury,” men-
tlon'ed in the second, relate to the trial by jury as provided
fOl.‘ In the previous clause. We have felt the full force of
this argument, and if the two clauses were necessarily to be
:l(l)innslt(r:id together, and to be regarded as inseparable, we
n Viewihaltg}lllment would be f:onclusTve. But this is not
v, Baford e%; Za: 1l\J/{een tak.en of it va this 'cou}‘t. In Pa.rs.ons
it COurta]:;fel 1 Justice Story, in delivering the opinion
et s tha’t 5 Sr}lll(;lug;ldtob this gart of t};)e am.enldmfint., (&b-
RO ol L i tfa rea “as a su' s.ta}ntla and 1nde-
i, i S’t ; a it was fa pt‘Ohlblthl’l. to the co.urts
e : es ’f? re-examine any facts tried by a jury
Brndiss e ’ 11;{!‘. The history of the amendment con-
ki . e further observed that ¢the only modes

* 8 Peters, 447, 448,
D i A
T Debates in Congress, by Gales & Seaton, vol. 1, pp. 452, 458, T84,

|
1
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known to the common law to re-examine such facts was the
granting of a new trial by the court where the issue was
tried, or the award of a venire facias de novo, by the appel-
late court, for some error of law that had intervened in the
proceedings.”

Another argument mainly relied upon against this con-
struction is that the ten amendments proposed by Congress,
and adopted by the States, are limitations upon the powers
of the Federal government, and not upon the States; and
we are referred to the cases of Barron v. The Mayor and

ity Council of Baltimore ;* Lessee of Livingston v. Moore and
others ;+ Twitchell v. The Commonwealth,} as authorities for the
position. This is admitted, and it follows that the seventh
amendment could not be invoked in a State court to pro-
hibit it from re-examining, on a writ of error, facts that had
been tried by a jury in the court below. But this would
seem to be the only consequence deducible from these cases
or from the principles they assert. They have no pertinent,
much less authoritative, application to the question in hand.
That question is not whether the limitation in the amend-
ment has any effect as to the powers of an appellatg State
court, but what is its effect upon the powers of the b‘edel:al
appellate court? Is the limitation confined to cases of writs
of error to the inferior Federal courts, or does it not ;flso
apply to writs of error to State courts in cases inw{olvn‘lg
Federal questions? The latter is the precise question for
our determination. Now, it will be admitted that the amend-
ment, in terms, makes no such discrimination. They ave:
“and no fact tried by a jury shall be otherwi-se re-examined
in any court of the United States than according to the ru!es
of the common law.” It is admitted that the clause app_hes
to the appellate powers of the Supreme Court of the-Umt.e‘%
States in all common law cases coming up from‘ an inferior
Federal court, and also to the Circuit Court in like cases, 10
the exercise of its appellate powers. And v»:hy not,]as :
respects the exercise of these powers in cases of Federal cog-

* 7 Peters, 243, + Ib. 651. 7 Wallace, 321
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nizance coming up from a State court? The terms of the
amendment are general, and contain no qualification in re-
spect to the restriction upon the appellate jurisdiction of the
courts, except as to the class of cases, namely, suits at com-
mon law, where the trial has been by jury. The natural
inference is that no other was intended. Its langnage, upon
any reasonable, if not necessary, interpretation, we think,
applies to this entire class, no matter from what court the
case comes, of which cognizance can be taken by the appel-
late court.

It seems to us also that cases of Federal cognizance, com-
ing up from State courts, are not only within the words, but
are also within the reason and policy of the amendment.
They are cases involving questions arising under the Consti-
tution, the laws of the United States, and treaties, or under
some other Federal authority ; and, therefore, are as com-
pletely within the exercise of the judicial power of the United
States, as much so as if the cases had been originally brought
I some inferior Federal court. No other cases tried in the
State courts can be brought under the appellate jurisdiction
of th.is court or any inferior Federal court on which appel-
late Jurisdiction may have been conferred. The case must
be one involving some Federal question, and it is difficult to
berceive any sensible reason for the distinction that is at-
‘empted to be made between the re-examination by the ap-
Ei}axlec?ffi;f al case coming up .from an in‘ferior F(laderal,
Soa ho ; class .‘ftbove mentioned coming up 'from a

- In both instances the cases are to be disposed

Ot. ,hy the same system of laws and by the same judicial
tribunal,

ini"{;t: }tlmniltm], in the 82d number of the Federalist, speak-
o

and Stat};ecl;)elazio-n that .Would subsist between t‘he.N ayti(?nal
Pl ;ll;hs in the .mst.anee.s of~concurrent ‘]u‘rlsdlctlon,
pellate }Uriad' e Constltutlon, in direct terms, gilves an ap-
rated cases S()fl(;;lon to the S}lprerge Court in all the enume-
. origingl ede.ral COgmz‘ance in which it is not to have

ginal one, without a single expression to confine its
rior Federal courts, The objects of

Oberations to the infe
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appeal, not the tribunals from which it is to be made, are
alone contemplated. From this circumstance, he observes,
and from the reason of the thing, it ought to be construed to
extend to the State tribunals. ¢ The courts of the latter will,
of course, be National auxiliaries to the execution of the laws
of the Union, and an appeal from them will as naturally lie to
that tribunal which is destined to unite and assimilate the
principles of National justice and the rules of National de-
cisions.” |

This idea of calling to the aid of the Federal judiciary the
State tribunals, by leaving to them concurrent jurisdiction
in which Federal questions might be involved, with the right
of appeal to the Supreme Court, will be found to be exten-
sively acted upon in the distribution of the judicial powers
of the United States in the act of 1789, kuown as the Judi-
ciary Act. Besides the general concurrent jurisdiction in
the Judiciary Act, a striking instance of this is found in the
83d section of .the act, which provides ¢ that for any erime
or offence against the United States the offender may, }))‘
any justice or judge of the United States, or by any justice
of the peace or other magistrate of any of the United States
where he may be found, agreeably to the usual mode of pro-
cess against offenders in such State, and at the expense of
the United States, be arrested and imprisoned, or bailedj as
the case may be, for trial before such court of the United
States as by this act has cognizance of the offence.” Anda
series of acts were also passed in the earlier sessions of Corf-
gress, conferring upon the State and county courts cognl
zance to hear and determine upon offences, pengltles,' :%nd
forfeitures, and for the collection of taxes and duties arising
and payable under the revenue laws, or under a dn‘t.)ct tax
or internal duties, and which were continued down till thi
State courts refused to entertain jurisdiction of thef it
The State courts of New York continued to exercise Juris
diction under these acts till as late as 1819.1

The reasons, therefore, for the application of this clause

# 1 Brightly’s Digest, 281, and note g, p- 282.
+ United States v. Lathrop, 17 Johnson, 4.
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of the seventh amendment to cases coming up for review
from the State courts were as strong as in cases from the
inférior Federal courts, and the history of the amendment
will show that it was the apprehension and alarm in respect
to the appellate jurisdiction of this court over cases tried by
ajury in the State courts that led mainly to its adoption.

The appellate jurisdiction of this court, after defining its
original jurisdiction, is as follows:

“In all other cases before mentioned the Supreme Court
shall have appellate jurisdiction both as to law and fact, with
such exceptions and under such regulations as Congress
shall make,?”

Mr. Hamilton, in the 81st number of the Federalist, after
quoting the provision observes: «The propriety of this ap-
pellate jurisdiction has been scarcely called in question in
regard to matters of law, but the clamors have been loud
against it as applied to matters of fact. Some well-inten-
tioned men in this State, deriving their notions from the
?anguage and forms which obtain in our courts, have been
lnd_uced to consider it as an implied supersedure of the trial
bYJUPy: in favor of the civil law mode of trial.” And he then
e.nters uto an argument to show that there is no real ground
for al?ll‘.m or apprehension on the subject, and suggests some
regulations by Congress by which the objections would be
TelMoyed. He observes, also, that it would have been im-
E;’af.tleable for the Qonvention to have made an express ex-

QZ;SS‘; Qf cases which had been originally tried by a jury,
trad i tll?istbe gourts of some of th‘e States all causes were
i nmt('z ‘? and. such exception W.ou]d' preclude the
o HI]?U{:IS of. fact, as well where it might be proper
i o fulllb t be lmprope.r. He then suggests that Con-

bower to provide that in appeals to the Su-

Preme (¢ : 2ainit
Where t(;~0ur t there should be no re-examination of the facts

1¢ causes had been tried by a jury according to the
m'ode of proceeding. Now, it is quite clear
ctlons upon this appellate power by Congress,
¥ Mr. Hamilton for the purpose of quieting the
had a direct reference to the revision of the

Common law
that the restri
Pointed oyt 1,
public mind,
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Jjudgments of the State courts as well as the inferior Federal,
and what is significant on the subject is, that the amend-
ment submitted in the first session of Congress by Mr. Mad-
ison adopts the restriction suggested by Hamilton, and
almost in the same words. We will simply add, there is
nothing in the history of the amendment indicating that it
was intended to be confined to cases coming up for revision
from the inferior Federal courts, but much is there found to
the contrary.*

Our conclusion is, that so much of the 5th section of the
act of Congress, March 3d, 1863, entitled “ An act relating
to habeas corpus, and regulating proceedings in certain
cases,”” as provides for the removal of a judgment in a State
court, and in which the cause was tried by a jury, to the
Circuit Court of the United States for a retrial on the fa.cts
and law, is not in pursuance of the Constitution, and is void.

The judgment of the court below must, therefore, be
REVERSED, the cause remanded with direction to dismiss the
writ of error and all proceedings under it.

Pusric ScuooLs v. WALKER

1. The act of Congress of July 27th, 1831, relinquishes to the State of Mls;
souri the lots, commons, &c., reserved for the use of schools by the ac
of June 12th, 1812, and nothing else.

2. TheJact of 18,12 exc".luded fromgthe reservation which it made, all Iotfs
rightfully claimed by private persons, and the report of the BoarId 'Om
Commissioners under the act of July 9th, 1832, in f‘avor of'such a clal
and its confirmation by Congress, is evidence that 1.t was rxghtfu].f A

3. The fact that such a claim was barred by the limitation of the act 0 vre-ss
did not prove that it was not a rightful clai.m, nor prevez::1 C;):ilbcun-
from removing that bar, and allowing the claim to be proved &
firmed.

4. Such subsequent confirmation shows th
when the act of 1812 was passed, and t
cluded in the reservation for schools.

i 3
14 Massachusetts, 412; Patrie v. Murray, 4

at the claim was 2 rightful ()flﬂ,
hat the lot claimed was not in:

* Wetherbee ». Johnson,
Barbour, 331.
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Error to the Supreme Court of Missouri; the controversy
heing one of those, quite numerous in this court, growing
out of the various acts of Congress intended to settle the land
titles originating in the lands of Louisiana prior to its pur-
chase by our government from France. The case was thus:

The President and Directors of the St. Louis Public
Schools brought suit, in the St. Louis Land Court of Mis.
souri, against Walker and another, to recover certain lands
situate in the city of St. Louis.

The title of the plaintiffs, who represented the common
schools of St. Louis, rested on two acts of Congress. The
first of these was the act of June 13th, 1812,* the first sec-
tion of which, after confirming the common field lots and
commons to certain towns and villages, of which St. Louis is
one, directs the deputy surveyor of the Territory to survey
and mark the out-boundary lines of said several towns so
45 to lnclude the out-lots, common field lots, and commons
thereto respectively belonging.

The second section, under which the plaintifls’ claim arose,
enacted that:

“All town or village lots, out-lots, or common field lots, in-
eluded in such surveys, which are not rightfully owned or claimed
by any private individuals, or held as commons belonging to such
L villages, or that the President of the United States
;nn?t%()t think proper to reserve for military purposes, shall be,
thé re: iartnc are hereby, r.eserved for the support of schools in
Tl Puc 1Ye tO\.an or v1llages aforesaid; provided, that the
su g l.and contained in the lots reserved for the

pport of schools in any one town or village shall not exceed

0N i
Snn twentieth part of the whole lands included in the general
urvey of such town or village.”

The other act was that of July 27th, 1831.+ The second

section of hia » i
i Ot <ais act, referring to the section just cited from
e act of 1812, declares

“That :
e 1t the United States do hereby relinquish all their right,

* 2 Stat. at L
§Ta + 4 1a. 435.
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title, and interest in and to the town and village lots, out-lots,
and common field lots, in the State of Missouri, reserved for the
support of schools in the respective towns and villages afore-
said, by the second section of the above-recited act of Congress,
and that the same shall be sold or disposed of, or regulated for
the said purposes, in such manner as may be directed by the
legislature of the State.”

It was conceded that, by the survey made under the first
section of the act of 1812, the lot in controversy was found
to be within the out-boundary of the town of St. Louis and
its common field lots, commons, &e. Tt was also admitted
that by appropriate legislation of the State the plaintiffs have
become invested with such right as the State could give by
virtue of the last-recited act of Congress.

The surveyor-general at St. Louis, on demand of the plain-
tiffs, on the 3d June, 1861, had caused this lot to be surveyed
and certified to them, as a lot embraced within and covered by ‘t/fe
reservation for school purposes, and on this survey and certifi-
cate and the acts aforesaid they rested their title.

Such was the plaintifts’ case.

The defendant, who had been in possession by himsejlf i}nd
those under whom he claimed from 1844 till the begining
of this suit in 1864, now asserted that this land was, at the
time the act of 1812 was passed, rightfully claimed by Joseph
Brazeau, a ¢ private individual,” and was, therefore, not re-
linquished to the State by the act of 1831. it

In support of this assertion he showed that, long befo'lwe
the act of 1812, Brazeau had filed with a board of comumis-
sioners, organized under the act of 1805 to rfport o SHICh'
cases, his claim and the evidences of it furnished h{m f)
the colonial authorities. Though this first board of com-
missioners reported against the claim because he'hadl m;f
proved the inhabitancy and cultivation prior to 1803, w “vLu-
the act of 1805 required, yet Congress, which leld rli]]e:lte
made the reports of these comInissioners ﬁn.nl,' but in al 1;(1
numerous acts regulating the various commissions appoin

4 . to confirm
for this purpose, had reserved to itself the power fo confir®
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or reject their reports, did by the third section ot the act of
1812 provide for a further hearing on this question of inhab-
itancy and cultivation. It also in every act on the subject
reserved from sale the lands for which claims had been filed
with the recorder of land titles, whether confirmed or not.*

Several changes were made in the tribunals authorized to
act on these claims, and for a time there was none with such
authority.

An act of 18241 directed that individual elaims should be
presented before a court of the United States within two
years, and that unless so presented they should be barred.
The time was extended, by subsequent act, to May 26th, 1829.
Brazeau did not present his claim under these directions.

Final]y, however, by an act of 18321 another commission
was organized. The recorder of land titles, in whose office
all the old undetermined cases like Brazeau’s still remained
ou file, and two other commissioners, were directed by this
ac? of 1832, to examine all those unconfirmed claims in his
office, and classify and report them to Congress. They were
T‘O report what claims would have been confirmed under
bPal}lsll laws and usages, and what were, in their opinion,
lestitute of merit under that rule. And while no new claim
‘;\i'as to be admitted, the;r n;i.ght raise new testimony in addi-

on to t'hat already on file in such cases. This commission
Ezssed fa.vvorably on Br.azeau’s claim, the necessary proof of
Cupancy and cultivation having been made, and reported

it to Congr ; ;
tto Cougress, and that body confirmed the claim by act of
July 4th, 1836.§
The § ; 1
o :er ?t- Louis Land Court gave judgment for the defend-
»4nd the Supreme Court having affirmed, the case was
10w here for foviend =
The e
for dh L;se W .elﬂborately argued by Messrs. Blair and Dick,
.1;:369&}1@7 i error.  They relied largely :
] ‘,Hil_e fact that Brazeau had not presented his claim
* Bea uet of 1805\7 pial
of 1807, 3 8, Ip, 44’é 12 Stat. at Large, 327; act of 1806, ¢ 5, 1b. 89-; act

25 act of 1811 6 and 10, 1b. 664
re . 664-5.
T May 26th, 4 Stat. at Large, 512?§ ,

1 July 9th, 11, 565,

3 5 1d. 127.
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as directed to do by the act of 1824, and its supplement;
that not having done so his power to establish a right was
barred, and ended in 1829; that being then without auy
rightful claim, the act of 1831 vested the title in the State
for the use of the schools.

2d. On the survey made by the surveyor-general and men-
tioned, supra, p. 284, as part of the plaintiffs’ title, and upon
this declaration made by this court in Kessell v. Public Schools,*
as to the legal effect of such a document:

“We are furthermore of opinion, that the certificate of the
surveyor-general above set forth, and which was accepted by the
grantees, is record evidence of title, by the recitals in which the
government and the board of school directors are mutually bound |
and concluded. And this instrument, declaring that the land
described was reserved for the support of schools, and the courts
of justice having no power to revise the acts of the surveyor-
general, under these statutes, it is not open to them to inquire
whether the lands set apart were, or were not, lots of the de-
scription referred to in the statutes. The parties interested
have agreed that this was a school lot, and here the matter must
rest, unless some third person can show a better title.”

Messrs. Todd, Glover, and Shepley, contra.

Mr. Justice MILLER delivered the opinion of the court.

It is not to be denied that if the lot in question was one
of the class which, by the act of 1812, was rfaserved for thc:
support of schools, that the title was veste("l in Ithe State by
the act of 1831, and by the State in the plaintiffs.

On the other hand, if the lot in question was not of the
class reserved for support of schools by the act of 1812, tl;eu
nothing in the act of 1831 has any effect upon it, arlld V\l' :lt:
ever may be the true owner, neither the State or schoo
rectors acquired any interest by the act of 183.1. it

Nothing can be plainer than that the act of‘ 1831 ‘Saa'ted
tended to relinquish the title which remained in the : n.[ e
States to the same lots and lands which had been reael'\_/ -

* 18 Howard, 25.
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for the support of schools by the act of 1812, and it relin-
quished title to nothing else. The one act is the exact com-
plement of the other. The one reserved a class of lots, fields,
and commons for the support of schools; the other relin-
quished to the State the title of the lands and lots so reserved
for the same purpose. We are compelled, then, to look to
the act of 1812 to ascertain precisely what was reserved.

This presents no patent ambiguity, for “all town or vil-
lage lots, out-lots, or common field lots,”” included in such
surveys, are so reserved, with the exception of three classes.
These are :

Ist. Such as are rightfully owned or claimed by any pri-
vate individuals,

2d. Ot beld as commons belonging to such towns or vil-
lages
S .

3d. Or that the President may think proper to reserve for
military purposes.

If the lot in question was covered by either of these ex-
ceptions, then it was not reserved by the act of 1812, and
Was not relinquished to the State by the act of 1831.

The inquiry is still further narrowed in the present case
by the fact that it is only claimed to be excluded from the
frlass reserved, because it was rightfully claimed by a private
Individual,

It will be seen by reference to the statement of the de-
Htlfmts’ title, that at the time the act of 1812 made an ex-
teption of lots rightfully claimed by private individuals,
glzsneﬁhf&azeau was assertir'lg a claim before the proper tri-
alldlth;)tl 1‘%]11(3 land; that his c]afim was never abandoned;

2 ity ”"”)"3 a CO.mpetent tribunal, authorized by Coun-
gress, decided his claim to be a rightful oue, and that Cou-
gm:s, by statute, confirmed this decision.

Wa[; ‘:3{?:3 lt-'isl sh.own in some f)ther way t‘hat Brazeau’s c].aim
s - f “‘tfl‘tml.OHe, we think the plaintifts haV(.a no 'tltle;
B 1 m?o clear for argument that no land was relinquished
¢ State by the act of 1831 which was not reserved for
y “1‘? act of 1812, and is equally clear that no land
¥ claimed by a private individual was so reserved.

fe

sehaols 1
rightfyl)
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Two propositions are urged with zeal and ability, as coun-
teracting the eftect of Brazeau’s claim, on the rights of
plaintiffs,

1. It is said that, by virtue of the act of Congress of
1824,* and other amendatory acts, his claim was barred.

The act of 1824 directed that all such individual claims
should be presented before a court of the United States, and
that unless presented to the court within two years they
should be barred; and though the time was subsequently
extended, Brazean did not present his claim within it.

It may be conceded that between this time and the passage
of the act of 1832 organizing another board, Brazeau had
no claim which he could lawfully assert to this land; and it
is said that while his claim was in this condition, the act of
1831 vested the title in the State for the use of schools.

But as the act of 1831 only relinquished the title to lots
reserved by that of 1812, and as that reserved none right-
fully claimed by private individuals, we must inquire whether
the fact that Brazeau had failed to assert his claim within the
time limited by Congress, proved that his elaim was not
rightful. For as a board of commissioners has sai'd that it

ras rightful, and as Congress has also said it was, this propo-
sition can only be refuted by holding that his failure to assert
it for a time, and the declaration of Congress that he could
not be heard to assert it afterwards, proved that it was not
rightful. :

We do not think it had this effect. If it be trea.ted as a
statute of limitation, it is not the doctrine on which such
statutes are founded, that lapse of time proves the wrong-
fulness of the claim. They are made for the repose of so-
ciety and the protection of those who may, in that time, hay‘c
lost their means of defence. It is a mere declaration of t'he.
law-making power to the plaintiff, that having V(f)]uf)t?tl:e]?l
slept so long upon his rights, he shall. not now be pe(l]'mtl ‘br_
to assert them, to the injury of individuals and the distul

ance of society. s

bt & Al e 1

* 4 Stat. at Large, 2.
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In the class of cases before us, the act was nothing more
than the declaration of the sovereign power, who at the same
time held the fee of the land, that if you establish your
equitable claim to the land within a certain time, I will con-
fer the title; if you do not, I will not afterwards hear you
assert it. But it was competent for the sovereign, after this
forfeiture had occurred by laches, to release it, to consent to
hear the claimant, and to give him another chance to prove
the rightfulness of his claim. And this is what Congress
did by the act of 1832.

Itis a little remarkable that Congress did not require in
this act that these parties who had been barred by the former
acts, should now appear and renew their claim, but it directed
the recorder of land titles, in whose office all the old cases
ll.ke Brazeau’s still remained on file, and two other commis-
Sloners, to examine all those unconfirmed claims and classify
W} report them to Congress. They were to report what
claims would have been confirmed under Spanish laws and
usages, and what were, in their opinion, destitute of merit
under that rale.  And while no new claim was to be admit-
ted, they might receive new testimony, in addition to that
alrea'dy on file in such cases.

Itis very clear that Congress, by this act, intended to re-
move the restriction on the right to assert these claims im-
Ezze(ll):)e{l thl']leA ?Ct of 1824, so far as it concerned those that
s ol (]if lm (}ue t'nn(? with the refzorde1°. We can en-
i letltjlt'U t.heu- right to do' this, an('i we do not see
the inte;egt i ﬂnsélght b:v a gr'atultous r?lmq‘ulshmel.lt of
N prAivme }ed' n'lted States in lo.ts not rightfully 'clalmed
right t ascel-taim 1\171(111:11. They still }}ad, as we think, the
PR publié ﬁlssw 1et'her. thes}e old .clmms, long known and

% s o ﬂm; I‘{e,‘e rightful claims or 1'10.t'. : '
| i (, li survey r}mde for plaintitls of this lot
oF fheise Fesgwéﬁe;eml, atTd his certificate that the lot was
oy or public schools by the act of 1812, is

: cannot be disputed.
A tﬁ'w Of‘a”y statute or of any rule of law which
2 18 effect. The survey is made ex parte by
19

‘.!1sive, and

Wedo not kn
shoulq
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an officer who has no control of the evidences of claims filed
with the recorder of land titles.

Being an officer of the government, it is possible that this
certificate of a survey, which he is authorized to make, may
bind the United States, but we cannot see how it can deter-
mine, conclusively, the rights of private persons, which are
not considered by him, and still less the rightfulness of a
claim submitted by Congress to other tribunals for inves-
tigation, and reserved to itself for final approval or rejec-
tion.

The case of Kissell v. Public Schools, is very much relied
on to establish the conclusiveness of this certificate. That
was a contest between the public schools and a person claim-
ing under the pre-emption laws. The court, in discussing
the effect of a certificate of survey in favor of the schools,
precisely like the one in the present case, said that, as to the
public schools, they were bound by it, and so was the gov-
ernment. ¢ The parties interested,” says the court, « have
agreed that this land was a school lot, and here the m.atter
must rest, nnless some third person can show a better title.”
The court held, in that case, that Kissell did not show a
better title, by a common entry and purchase as pre-empfot,
because the land, being within the limits of the tow"n of St.
Louis, was reserved from sale. The clear implication here
is, that when there is a better title, the certificate of survey

is not conclusive against that title.
JUDGMENT AFFIRMED.

BurNErT v. CALDWELL

eal estate fails to comply with the terms of the

50 . ;
1. Where a purchaser o e

contract under which he obtained possession., th e 2
treat the contract as rescinded, and to regain the .posse?ss y -,,(.,1_
in the State of Georgia, and in this country g

ment. In such case, e o by

erally, it is not meccessary to give notice to quit
action.
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2. In ejectment brought under such circumstaneces an inquiry of the de-
fendant, when examined as a witness, what he gave for the property,
how much he had paid, in what manner he had paid, and whether he
had paid a valuable consideration, is irrelative.

Brror to the District Court for the Northern Distriet of
Georgia, the case being this:

In 1850, one Rogers being in possession of certain prem-
ises for some years, sold them to persons from whom they
passed to the Rome Female College. And this college exe-
cuted a somewhat peculiar deed conveying them to Cald-
well,  Caldwell being thus in possession and claiming title,
S(.)ld them in January, 1864, to a certain Vliet. Vliet paid
him $4000, and gave him two promissory notes, each for
$§7000, payable iu the course of the vear at dates fixed. Cald-
well at the same time executed to Vliet a title bond in the
penal sum of $26,000, reciting the payment of the $4000 and
the delivery of the notes, and conditioned that if Vliet should
Pay the notes at maturity and Caldwell should thereupon
make- to him “a good warranty title in fee simple”” for the
pl‘ennse.s, the bond should be void. The bond was silent as
to the. rlght of Vliet to occupy the premises, but Caldwell
{)ut him in pos.session. Vliet transferred the bond and de-
t;]‘s“sgtgsszs]s(sllop tf) Burnett. Nothing haying bee.n pai(.l on
ihe matu;it , fr?lme than three years having expired since
5 )t(;B ie one last payable, Caldwell brought eject-
T d@ ..U'Sr urnett to recover possession of the property.

A ¢ hgm?n him no notice to quit.

: Iclofl'mesglal,‘ Burnett the de'fendant being on the stand,
gk hog}oposed to ask hln.rl what he had given for the
ity ’he hac;nuc'}(l} he had paid anfl in w.hat manner, and
ot abjestion ovegflrlul frl Vahluszle consideration. The court,

In additio’n t l'e t - 111tel‘P0ga}tOl‘y.

Muebhiaiii \(;hteltlls, Vzgmus questions were made .bef.ore

Hins 5 4 Staltelr ogers l}ad.or bhad not a valid title

ite of limitations, whether Caldwell

had or hag
not ¢ > 3
executed by tl)n a perfect paper title, and whether the deed

188

valid or not, e trustees of the Rome Female College was
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The court (Erskine, J.) gave instructions on all those
points, but in addition instructed the jury that «if a pur-
chaser failed to comply with the terms of a contract under
which he obtained possession, the vendor was at liberty to
treat the contract as rescinded, and regain the possession by
an action of ejectment; that in such case neither a demand of
possession nor a notice to quit was necessary; that the eject-
ment here was not brought to enforce the contract of sale,
but to regain possession of the land acquired under it.”

Verdict and judgment went for the plaintiff, Caldwell;
and the defendant, Burnett, brought the case here.

Mr. T hompson, for the plaintiff in error, went into argument
to show that the instructions as to the statute of limitations
—as to Caldwell’s paper title, and the deed executed by the
trustees of the Rome Female College—were erroneous; and
particularly to show that the instructions above quoted, as to
the right to bring ejectment and this without notice, were so.

Myr. J. E. Brown submitted an able brief contra, along with a
MS. report of a late case, McHan v. Stansel, in the Supreme
Court of Georgia, deciding that, in a case like the pyesent,
ejectment might be brought without any notice to quit.

Mr. Justice SWAYNE delivered the opinion of the court.

This is a writ of error to the District Court of the United
States for the Northern District of Georgia. The sult was
an action of ejectment, prosecuted by the defend.ant.m error
to recover possession of the premises described in his declé.t-
ration. The view which we take of the case ren'ders it
unnecessary to consider several of the exceptions which are
found in the record. The facts as they appear, and which
are undisputed, are as follows:

Caldwe};l wa; in possession, claiming title. On the 26t3
of January, 1864, he sold to Vliet, who paid him $4000, zfn
executed to him two promissory notes, each for $7000, pd%"
able, respectively, on the 1st of April and the lsthof Jl:ni:
following, with interest from date. Caldwell at the sa f—
time executed to Vliet a title bond in the penal sum 0
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$36,000. It recited the payment of the $4000 and the exe-
cution of the notes, and was conditioned that if Vliet should
pay the notes at maturity, and Caldwell should thereupon
make to him “a good warranty title in fee simple” for the
premises, the bond should be void. The bond was silent as
to the right of Vliet to occupy the premises, but Caldwell
put him in possession. Vliet transferred the bond and de-
livered possession to Burnett. Nothing having been paid
of the notes, and more than three years having expired
since the maturity of the one last payable, Caldwell insti-
tuted this suit to oust Burnett and recover back possession
of the property.

The legal prineiples which must govern the determination
of t}}e case are all well settled. If the contract in such cases
be silent as to possession by the vendee, he is not entitled to
1t* If the contract stipulates for possession by the vendee,
or the vendor puts him in possession, he holds as a licensee.
i relajfi()n of landlord and tenant does not subsist between
the parties. The characteristic feature of that relation is
:’;:gltll‘lg- The vendee pays nothing for the enjoyment of
licenl;;o?er;y. The case comes within the.category O.f a
pron ‘-76 : n‘ such cases the vendee cannot d1spu.te the t}tle
ahis leSY; (‘)1 alrly more than the lessee can question the title
by e esi(;)l.I The assignee of thfa vendee is as much bom}d
phstient O?Ppel as the vendee himself.§ Upon default in
ity Becofmy mstz.mlment of the purchase-money, the pos-
Gectment,| I;;s tortious, and the vendor may at once bring

I fjectment may sometimes be maintained when

Cov
enant for the purchase-money could not.9
———

* Suffern », T
1 Co. Litt. 5
Bddy, 7 Barbo
essee v, Roch

: Wg‘fegf, 9 Johnson, 85; Erwin v. Olmsted, 7 Cowen, 229.

u; Sr umford v, Whitney, 15 Wendell, 380; Dolittle v.
» B C. 78; Watkins ». Holman, 16 Peters, 54; Blight’s
i Whitﬂsid(\esmr, 4 Wheat()n’ 635.
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In England it is necessary to give notice to quit before
bringing ejectment.* In this country, generally, the rule is
otherwise.t In the case before us, the question must be
decided according to the local law of Georgia. The author-
ities upon the subject, cited in the brief for the defendant
in error, and especially the manuscript case of McHan v.
Stansel, decided by the Supreme Court of that State, at the
June Term, 1869, and not yet reported, establish the propo-
sition that such notice in this case was not necessary.

The plaintift’s lessor was clearly entitled to recover upon
these grounds. This renders it immaterial whether Rogers
had or had not a valid title by virtue of the statute of limi-
tations, whether Caldwell had or had not a valid title under
the same statute, or a perfect paper title, and whether the
deed executed by the trustees of the Rome Female College
was valid or not. Resolving all these questions in the nega-
tive, the right of the plaintift’s lessor to recover was not
affected. The instructions relating to these subjects may,
therefore, be laid out of view. Iu any just view of the su})-
ject they could have worked no injury to the plaintiff in
error.

The testimony offered as to the amount paid by Burnett
to Vliet for the property was irrelevant, and was properly
excluded.

In Marlin v. Willink,} where the leading facts were 'sub-
stantially identical with those upon which the questions
before us have arisen, Judge Duncan said: This is the
plainest case in the world.” Ejectment was held to hane‘
been properly brought by the vendor, and a judgment i his
favor was sustained. W hatever relief the plaintiff in error
may be entitled to must be sought in equity. He can have

noue at law,
JUDGMENT AFFIRMED.

T A e VSRS SR
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LoBraNO v. NELLIGAN.

Although by the general law of Louisiana a father’s guardianship of his
minor children imports a mortgage on his immovable property in their
favor, yet this mortgage does not make such a contract between the
guardian to the minor as that the legislature may not, by special statute,
authorize the father to sell his property divested of the tacit mortgage,
especially where the proceeds are still preserved to the niinors by an
investment which the statute prescribes.

Ix error to the Supreme Court of Louisiana; the case
being thus:

By the civil code of Louisiana the father is the adminis-
trator of the estate of his minor children, and does not, as
Il communities where the common law prevails, give per-
sonal security for the fidelity of his administration, but his’
immovable property is tacitly mortgaged in favor of the
mm(.)r.from the day of his appointment, as security for his
ﬁ'dmlms'tration, and for the responsibility resulting from it.

I-n this condition of the general law on the subject, the
ie.glslature empowered James Robb, of New Orleans, to sell
;;Stll‘leal e?tate under certain conditions, and directed so much
o ‘:0}711)00_66(15 of the sale. as should be coming to his chil-
P Pl‘e }invested for. their b.eneﬁt, ?,ubject to the approval
s noto bate‘ Cf)urt, in certain species of securities, which
it _e.asmg.ned or transferred .until the termination
Rickon e‘:‘}imstl‘atlon. Power was given to the court to
the con%l = eﬁfflm‘tgage to the children, on compliance with
discharged 2}bse1mrﬁgs:3 in the act. A'nd the court having so
Property to one Nelilibiif t% tillfe chll.dren, Robb .sold the
Lobrano, Lobrane hb‘ . Nelligan in turn sold it to one
chase, assigning ag » however, refused to complete the pur-
T age Siaienuse that the Pmpert)f was subject to
the et of 1} glg in favor of. the minor children, and that

1¢ legislature by virtue of which it was pretended
gage was raised and cancelled, impaired the
4 contract, and was, therefore, unconstitutional
uit being brought by Nelligan against Lobrano

that the mort
obligation of
and void, §
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for the purchase-money, and the plea of unconstitutionality
being set up, the Supreme Court of Louisiana held that the
statute impaired no contract and was valid. Lobrano then
brought the case here.

Mr. Durant, for the plaintiff in error:

By the law of Louisiana guardianship imports a mortgage
on the property of the guardian in favor of the minor. The
guardian and the minor stand then in relation to one an-
other as parties to a contract. And the contract is not the
less a contract because the obligation is incurred by the
obligor (the gnardian) without any express agreement on the
part of the obligee (the minor). The act of the legislature
of Louisiana impaired this obligation by relieving the prop-
erty of Robb from the mortgage, and leaving the minors
without security.

Mr. J. P. Horner, contra.

Mr. Justice DAVIS delivered the opinion of the court.

It is contended that the statute authorizing Robb to sell
is invalid, because it impaired the obligation of a contrac?;
but we think this a mistaken view of the subject. It' 18
certain there was no contract to violate, which the parties
themselves had any hand in making, and the inquiry arises
whether the law has made one for them which has been
impaired by this statute. It will not be questioned that the
legislature possesses the power to determine by law the
manner in which the estates of infants shall be preserved,
and to say what kind of security shall be given by those who
are intrusted with their management, and, if so, as a neces-
sary consequence, it has the power of alteri.ng the lawy on
the subject, whenever in its judgment the interest of the
minors or the public good requires that it should ?e done.

In most of the States of the Union the guardlar.] 'of the
property of a minor gives bond, with personal securities, for
his faithful conduct; but in Louisiana, in case the fz?th&?r
occupies that relation, a diiferent security has been provided,
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for his entire real estate is bound for the proper discharge
of his trust. The security is called a tacit mortgage, which
is nothing more than a regulation by law, to assure the
property of the minor in the custody of the parent against
loss. The legislature thought proper to adopt this measure
of protection as a general policy on the subject to which it
f‘elates, and as there is no constitutional restraint on its action
n this regard, it can change or modify this policy whenever
it thinks proper to do so. And it has so far modified it,
that the natural tutor of his minor child can at any time
remove the general lien on his real estate, by executing a
mortgage on a specific part of it, which he is at liberty to
Cha“'ge to other property. This course of proceeding, au-
thorized as early as 1830, must have been generally adopted,
fmd' although the security for the minor is actually lessened
by 1, as a part is taken in pledge where the whole was pre-
viously bound, it does not appear that the constitutionality
zf the statute has ever been questioned. The wisdom of the
\easure 1s apparent, for the public good requires that the
bower to alienate real estate should be restricted as little as
faot?:-};li, a(ti)d this consi(.ierati(.)n. doubtless induced the legis-
e 0 depart from its original policy, which made the
ranster of real estate, when owned by a parent whose minor
children }}ad property, very difficult.
Tleg‘e};:afilim]mple which al.lows'; a change of security at all,
o unab{' d;%wes the leglsla.twe power over the whole sub-
il ¢ ged,‘ and there is no right of complaint, if the
iy I varying the nature and extent of the security,
As care that the property is preserved.
WOu]EOLZI?(:grQ?O?trlne-’ if carried to its legitimate conclusion,
sl 0~ J, 1tr.lt.erfere W{th the ability of the legislature
i 5 Seto its most mportant duties. Charged as it
could notttlcha::c?; ‘;’}f Pl‘ﬁservmg t}‘le estate f)f the minor, it
2t one period ab(l‘(je lte c aracter. of the security, which it had
pted as sufficient for the purpose, although
to be wholly inadequate to accomplish the
: not to be presumed the legislature will lessen
Vs except for good cause, nor jeopard by its course

1t should typy out
object, Tt ig
the Seenypit
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of action the estate of the minor, but, should such be the
case, the corrective cannot be applied by this court.

By the statute in question, which was intended to benefit
the minor children of Robb, and was an indirect mode of
investing their means, under legislative direction, a change
of security has been effected, and nothing more, and we
cannot see how these minors, in the proper sense of the
term, have been divested of any right in consequence of this
change. Be this as it may, the legislature never contracted
with them, or with any one in their behalf, not to use its
power in this regard, and there being no contract to violate,
there is no question in this case which this court can review.

JUDGMENT AFFIRMED.

THE SECRETARY v. MCGARRAHAN,

1. The Commissioner of the Land Office cannot properly grant & patef\t
under the 7th section of the act of July, 1866, “ to quiet land titles in
California,”” unless the purchaser bring himself by affirmative proofs
within the terms of the section.

2. The granting of a patent for lands in cases where proofs, hearingZ and fie'
cision are required, and where the exercise of judgment and discretion
is thus necessary, is not a matter wherein the action of the Department
of the Interior is subject to re-examination by the Supreme Court of the
District. i

3. A judgment in mandamus ordering the performance of an official (I;Ity
against an officer, as if yet in office, when in fact he had gone. out a tez
service of the writ, and before the judgment is void. Such a judgmen
cannot be executed against his successor.

4. Mandamus to compel either the Commissioner e
or the Secretary of the Interior, to issue a patent, cannot be sustal
under statutes as now existing.

of the General Land Office,
ned

ERROR to the Supreme Court of the Distriet of Columbia.
On the 3d of December, 1868, one McGarrahan, the al;
leged purchaser of the claim of a certain Gomez, to :1.tl‘§0‘
of land in California, known as the Panoche Grande, hleb.ft
petition in the Supreme Court of the District of Columbia
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praying that a writ of mandamus might be issued, command-
ing the Hon. O. H. Browning, Secretary of the Interior, to
issue, or cause to be issued, to him, McGarrahan, a patent
for the land alleged to be embraced by that claim.

The claim of Gomez to this land had been decided in
this court to be signally fraudulent and void.* The right of
McGarrahan to demand and receive such a patent as he
asked the Supreme Court of the District to order, was placed
in his petition upon the provisions of the act of July 23d,
1866, entitled ¢ An act to quiet land titles in California.”{

“Bection 7. That where persons,in good faith and for a valuable
consideration, have purchased lands of Mexican grantees or as-
signs, which grants have subsequently been rejected, or where
the lands so purchased have been excluded from the final survey
of any Mexican grant, and have used, improved, and continued in
the actual possession of the same, according to the lines of their
original purchase, and where no adverse right or title (except of
the United States) exists, such purchaser may purchase the
same, after having such land surveyed under existing laws, at
the minimum price established by law, upon first making proof
01." the facts required in this section, under regulations to be pro-
vided by the Commissioner of the General Land Office, &c. : Provided,
ﬂlé.lt 'the right to purchase herein given shall not extend to lands con-
taining mines of gold, silver, copper, or cinnabar.”

.A- subsequent act disposes, in a different way, of lands con-
talrnmg mines of gold, silver, copper, or cinnabar.

The petition of McGarrahan, not averring that proof of
thf) f:acts had been made under the regulations of the Com-
missioner of the General Land Office, and without averring
th_at the lands in question were not mineral lands, containing
Ty icif alleged simply that the facts stated in his appli-
i ‘bl(} p}l;oved, b:y the relator, to Mr. Browning, the
o t})m(; t}t, e Interl(?r, and thz},t he had found, from the
idor t’ e relator, in good faith and for a valuable con-

aton, purchased the lands from Gomez. Upon the

-
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Howard, 826; 1 Wallace, 698; 8 Id. 752. + 14 Stat. at Large, 220.
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showing made in this petition, the Supreme Court of this
District, without notice to Mr. Browning, the Secretary of the
Interior, ordered, on the 7th of December, a rule to issue,
commanding him to show cause, on the 3d Monday of Jan-
uary, 1869, before the court sitting in general term, why the
writ of mandamus prayed for should not issue. On the 26th
of Janunary, Mr. Browning filed a return, in the nature of a
plea to the jurisdiction of the court, submitting that the
court had not jurisdiction of the subject-matter of the case,
and could not grant the writ prayed for:

1st. Because the subject-matter was of purely executive
cognizance, resting in the judgment and discretion of execu-
tive officers, in the ordinary discharge of their official duties.

2d. Because the subject-matter was one in which judg-
ment and discretion were to be exercised; and

3d. Because the issuing of patents for lands was, by statute,
the duty of the President of the United States.

On the 8th of July a writ of mandamus was issued, di-
rected to Mr. Browning, or to his successor in office, com-
manding him to convey to McGarrahan the land in question.
Four months before, Mr. Browning had retired from the
office of Secretary of the Interior, and had been succeeded
by the now present incumbent, the Hon. J. D. Cox. And
on the same day, the 8th of July, this writ was served upod
Mr. Cox, as one of the parties named in the alternative judg:
ment. No proceedings of any kind were taken upon thle
retirement of Mr. Browning, to revive the suit against his
successor, Mr. Cox, or to make him a party, and no notice
of the pendency of the case was given to him by the relator
or by the court, or any requirement made of him to answer
the application on its merits.

Myr. Hoar, Attorney-General, and Mr. Ashion, special counsel,
Jor the Secretary :

The case presented by the record, is:

1st. A peremptory mandamus issued against the head (()?lf
cessor,

a department, in a suit instituted against his prede
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to which the incumbent had never been made, or become, a
party.

2d. A peremptory mandamus awarded against the head
of a department, in a case arising under laws which it is Ais
duty to administer and execute, upon an ex parte statement
of a claimant before his department, without any exhibition,
on the part of the government he represents, of the truth of
the matter in controversy, and without any opportunity being
afforded by the court for such exhibition of the matter thus
sought to be subjected to judicial determination; and

3d. A judicial order to the head of a department to issue
apatent for lands, which the facts officially known to him
might show to be lands that Congress had expressly excepted
from the grant made in the 4th section of the act of July
23d, 1866, under which the relator claimed.

No instance of judicial usurpation of authority, so palpa-
ble, has been brought to the attention of this court.

In Gaines v. Thompson,* Miller, J., in delivering the opinion
O.f the court, took occasion to review the previous adjudica-
tlons upon this subject, and to expound, in terms even clearer
tl_lan had been before employed, the doctrine they all enun-
ciate, that « an officer to whom public duties are confided by
law is not subject to the control of the courts in the exercise
of the judgment and discretion which the law reposes in him
as part of his official functions.”

Th?j reports of the decisions of this court contain eight
cases n all, in which heads of departments and other execu-
tive Oﬂ}cel‘s were sought to be controlled by this preroga-
tve writ of mandamus; but in only onet was the attempted
:ﬁ:tg?;t:izr;ctioged by this court. These cases came up from
W mi 1 n two of them only, tl.xe court below issued
judwmem-anc gn}us. In the ﬁ_rst, this court afﬁrr‘n'ed the
ﬂlebeourt }; 1au in the othe}'s it reversed the de01_s1on of
POStmastereG?w. Of these eight cases, one was against the
Q_H‘-‘eneral i§ two were against the Secretary of

] Wallace, 352,

T : t Kendall v. United States, 12 Peters, 618,
“ Supra ; Commissioner of Patents v. Whiteley, 4 Wallace, 522,
upra.

¢ Kendalrs Case, s
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the Treasury;* two against the Secretary of the Navy;t one
against the Public Printer;} one against the Commissioner
of Patents;§ and one against the Commissioner of the Land
Office.||

In all of these cases the doctrine is enforced, as a funda-
mental principle of our political system, that the Judiciary
13 forbidden to interfere with the exercise of executive dis-
cretion; or, as the court expresses it,¥ the writ of mandamus
lies only where there is a refusal to perform a ministerial
act involving no exercise of judgment or discretion.

2. Itis indisputable that the duty imposed upon the execu-
tive officers who may be charged with the execution of the
statute, under which the relator claims, is not ministerial in
its character, within the meaning of these authorities, bat
is in the highest degree executive, as that term is defined in
Mississippi v. Johnson.,**

In the case of United States v. The Commissioner of the Land
Office,t1 where the application was for a mandamus to compel
the issuing of a patent, Nelson, J., said, the case *calls for
the exercise of the judicial functions of the officer, and thesc
of no ordinary character.  The duty is not merely ministe-
rial, but involves judgment and discretion, which cannot be
controlled by this court.”

The right of pre-emption given to the assignees of rejected
Mexican grants plainly depends upon a variety of facts an(!
conditions, which must be established to the satisfaction of
and according to the rules provided by the Commissioner
of the Land Office; whether they purchased in good fu%th,
and for valuable consideration; whether they have used, im-
proved, and continued in the possession of the land in the

* Reeside v. Walker, 11 Howard, 272; United States v. Guthrie, 17 Id.
284.

+ Decatur v. Paulding, 14 Peters, 497; Brashear v. Mason, 6 Howard, 92.

1 United States ». Seaman, 17 Howard, 230.

4 Commissioner v. Whiteley, 4 Wallace, 522.

|| United States v. Commissioner, 5 Id. 563.

Y Commissioner of Patents ». Whitcley, 4 1d. 522.
++ 5 Wallace, 563; and see United States v. Seaman, 17 Howar
Gaines v. Thompson, 7 Wallace, 353.

*% 4 1d. 498.
d, 230;
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manuer prescribed by the statute ; whether any valid adverse
title or right exists; whether the land has been properly sar-
veyed; whether the facts have been proved  under the regu-
lations of the Commissioner of the General Land Office;”
whether the lands are within the excepted locality; and,
finally, whether the lands contain mines of gold, silver, cop-
per, or cinnabar.

8. Mr. Browning’s return was intended to raise a simple
question of jurisdiction upon the face of the act of July 23d,
1866. The facts of the case of the relator were not disclosed.
Upon that return the court awarded a peremptory manda-
mus—a final judgment upon a plea in abatement. The court,
without being informed, or requiring or desiring informa-
tion, as to the actual situation of the land, assumed not only
that the facts were as the statute required, in order to give
aright under it, but that upon those facts nothing was left
jto the judgment of the Land Department, and a mere min-
isterial duty devolved upon it to issue a patent to the re-
lator. Tt is plain that such a judgment is without warrant
of law, and void.

4. Great as was the error of the court below in rendering
afinal judgment in this proceeding as against the defend-
8ty Mr. Browning, its error in rendering such a judgment
agalust.his successor, Mr. Cox, was still more flagrant.

_The imperative rule of the law of mandamus is that, pre-
jv]fi:s'gg’ to the making of the application to thfa court for a
eXpressczmdmg'ud' the performance of any partlcular' act, an
b l;ee:] 1dst1nct demand or request to perform it must
i hav; m:; e by the prosecgtor to the d,efenda??t, wk}o
g re ‘used to comp'ly \Vlth.such de.mand, either in
: s or by conduet from which a refusal can be con-

clusively implied.*
I)O{:,]era;l;.htt;;;n" th? doct!‘ine of .this .com't has limited the
St u)lmts 'to }saj;ue this writ, to cases of acts re-
Y 1aw of the individual rather than of the officer—a

doctri 5o 3
) ;?me explained by the court in United States v. Guthrie,
A Kendall’s Cugse,

* Tupping on Mandamus, 283.
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It might well be in any case, that while a particular in-
cumbent had refused to perform an act required by law, his
successor would not refuse, upon proper demand being
made. The law, therefore, entitles the successor to the same
opportunity to comply or refuse, as was given to the incum-
bent against whom the suit is brought.

5. This court has, in effect, determined that the duty and
power of issning patents does not devolve upon the Land
Department, or upon the Secretary of the Interior, who is
vested with supervisory and appellate anthority over that
department, in such a sense as to render the Commissioner
of the Land Office, or the Secretary of the Interior, liable
in any case to be proceeded against in this form of action.
In United States v. Commissioner of Land Office,* Nelson, J.,
in delivering the opinion of the court, took occasion to say,
that « patents are to be signed by the President in person, or
in his name by a secretary under his direction, and counter-
signed by the Recorder of the General Land Office.”t

Mr. Merriman, contra :

The petition sets forth the facts entitling the relator to a
patent for the land claimed, and that these facts had been
proven to the satisfaction of the Secretary of the Interior;
that those facts had been determined by him, but that the
secretary refused to issue the patent without any just cause.
This was not denied by the secretary, but he simply inter-
posed a denial of the jurisdiction of the court in the matter.

Was the denial well founded? The General Land Office
is a part and parcel of the Department of the Interior, auc!
its officers are subject to the directions of the secretary of
that department. It is his duty to see that they perform
their duties. It is their duty to issue patents for lands to
persons by law entitled to them. To one officer is deleguF611
the duty of engrossing, recording, certifying, and aflixing

* Act March 2d, 1833, 4 Stat, at Large, 663; Act March 3d, 1841, 5 1d.
£ gy,
1 6 Wallace, 563.
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the seal of the Land Office, and issuing such patents; to
another the duty of signing the name of the President.

The entire duties of issuing patents are performed by cer-
tain specified officers. The President is required to perform
no personal act in the matter, and indeed the same language
of the statute is used in reference to the commissioner as to
the secretary for signing patents, each to act under the di-
rection of the President of the United States. The rule
being held that the commissioner is subject to the super-
vision of the head of the department, the same reason will
apply to the application of the rule to the subordinate and
strictly ministerial officer who affixes the signature to the
patent.

In this case the secretary, instead of directing his subor-
dinates to perform the duty of issuing the patents to which
the relator is entitled by law, refuses entirely to do so.

Mr. Justice CLIFFORD delivered the opinion of the court.

.Land grants purchased of Mexican grantees or their as-
8igus, in good faith and for a valuable consideration, where
such grants have subsequently been rejected or where the
lands so purchased have been excluded from the final survey
Of.the grant, may be purchased of the United States by such
Prior purchasers, after the same are surveyed under existing
laws, at the minimum price established by law, in cases
::ilel:e there is. no valid adverse private right or title; and
iLiere s.uch prior purchasers have used, improved, and con-
E:le“;f m~ the actual Possession of the premises according to
p ﬂm:é)lfto.f their orl.gmal. purchase, they ﬁrsﬂt making proof
quiet‘ th@d:? as required in the seventh sectllon of the act to
i > title to such‘g{‘ants, under regulations to be pre-

ed by the Commissioner of the General Land Office, as

Provided in the same section of that act.*
Annexed to th

tons, one of w
are lu the form
the rigl
——

na right, however, are three other condi-
hich it becomes important to notice. They
2 of provisos, .and t'he one to be noticed is that
't 10 purchase, as given in the body of the section,

* 14 Stat. at Large, 220.

YOL, 1x,
G 20
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“shall not extend to lands containing mines of gold, silver,
copper, or cinnabar.”

By the record it appears that the relator, on the fifth of
October, 1858, addressed a communication to O. H. Brown-
ing, Secretary of the Interior, in which he represented that
he, the relator, on the twenty-second of December, 1857,
purchased of Vincente P. Gomez the rancho situated in
California and known as Panoche Grande, and that the
claim to the same had since been rejected by the decree
of the Supreme Court reversing the decree of the District
Court confirming the claim, and prayed that he, by virtue
of the provision contained in the seventh section of that act,
might be allowed to purchase the same of the United States,
supporting his alleged right to do so by the following repre-
sentations:

That the land embraced in the claim was a Mexican grant;
that he purchased it of the original donee in good faith and
for a valuable consideration ; that the land, since the claim
was rejected, has been regularly surveyed under existing
laws; that there is no valid adverse private right or title to
the same, and that he has continued in the actual possession
of the tract since the claim was rejected, as required by law;
but he did not allege that the land did not contain mines of
gold, silver, copper, or cinnabar, nor did he offer any other
proof of the facts set forth than what is contained in the ex-
hibits annexed to the communication.

Prior to the date of that paper, to wit, on the fourteenth
of August preceding, the Secretary of the Interior addl-e§sed
an oflicial letter upon the subject to the Commissioner of the
General Land Office, in which he adverted to the fact thata
bill was pending in the Senate relating to the claim, and
stated that in his judgment it would be highly improper for
the department to do anything to affect the title to the land
until Congress should dispose of the claim. Pl}rs‘uant to
that view he, at the same time, directed the commissioner to
instruct the loeal officers to suspend action in all such cases
until they should receive further orders. Corl‘"espondence
ensued between the secretary and the counsel of the relator,
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but the secretary, on the twenty-eighth of November follow-
ing, informed the counsel that he adhered to the views ex-
pressed in the directions which he gave to the Commissioner
of the General Land Office.

Dissatisfied with the decision of the secretary, the relator,
on the third of December, of the same year, presented a peti-
tion to the Supreme Court of this district, in which he prayed
that a mandamus might issue directing ¢ O. . Browning,
Secretary of the Interior,” to issue or cause to be issued a
patent for the land described in the petition, and for such
other or further relief as may seem meet and proper. Ser-
vice was duly made, and on the eighth of the same month a
rule was issued commanding the secretary to show cause, on
the third Monday of January following, why the writ of
mandamus should not be issued as prayed in the petition.
He appeared, as commanded, and pleaded that the court had
no jurisdiction to grant the writ, for the following reasons:
(1) Because the subject-matter of the petition is purely of
executive cognizance, resting in the judgment and discretion
of executive officers in the ordinary discharge of their official
duties. (2.) Because the subject-matter is one in which judg-
lent and discretion are to be exercised. (8.) Because the
issung of patents for lands is, by the act of Congress, the
duty of the President.

] QH t}le fifth of February following the parties filed a stipu-
tizocno:rltthe case, agreeing that the cause ¢ be submitted to
Soh rend:rp'otn pr;efs and fxrgumel?ts, and that the said court
ahEior s dl;,Juf gmf]nt in v?ca‘»tlor’l, as of th.e_ present term
s i .‘)N;)s ;:13 sxiibr%nsdm?n. Subm.ltted, as afore-
R hun er a v1sen?ent'unt11. thg eighth of
s determig, 3 16n the court, tw9 ‘]ustlce.s signing the de-
N ,that : Wlsiet ;zat the prayer of thef petition be gragted,
Bl S0 m‘a‘ndamus 1ssue,.d1rected to.the said O.
i office Cofr,naei:;etaly of the Interior, or to his successor
Speciﬁe(’i el nding him, upon payment of the sum therein

» 1O 1850€ or cause to be issued to the relator a patent

fro .
e the United States of the tract of land described in his
petition,
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Four months before that judgment was rendered, the Sec-
retary of the Interior, who was the party respondent in the
litigation, resigned his office, and J. D. Cox, the present
Secretary of the Interior, had not only been appointed his
successor, but was in the regular discharge of all its duties.

Although none of these facts are disputed, still the record
shows that the writ of mandamus was addressed to the pre-
decessor of the present incumbent, or his successor in office,
and that the writ, on the eighth of July in the same year,.
was served on the present secretary, who was not named in
the writ, was never a party to the suit, and never had any
notice of the proceedings. Judgment having been rendered
without notice to the present secretary, and without a hear-
ing on his part, or any opportunity to be heard, he sued out
a writ of error and removed the cause into this court.

Founded, as the proceeding in this case is, upon a claim
to land which has been three times under examination in
this court before the present writ of error was sued out, it 13
deemed necessary and proper to advert to the views ex-
pressed by the court on those occasions in respect to the
validity of the claim and the means adopted to procure its
confirmation. Reference to the docket entries will show
that the case was first presented here at the December TerII},
1858, by the claimant, as an appeal not prosecuted; and it
also appears that a copy of the record having been produced
by him, and the certificate of the clerk that the appeal had
been duly prayed and allowed, the case on his motion was
docketed and dismissed, in conformity to the ninth rale of
the court, for want of prosecution. Such a proceeding when
bond fide has the effect to vacate the appeal and leave the de-
eree of the subordinate court in full force, and the docket
entries also show that the mandate was issued in pursuance
of that order, and that it was subsequently delivered to the
assignee of the claimant. )

Nothing further was done in the cause during t.hat term,
but at the succeeding term the Attorney—(}eneral h}ed fi f'n(”
tion to rescind the decree of the preceding term dismissing

the case, and to revoke the mandate, alleging for cause that
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the decree and mandate had both been procured by misrep-
resentations and fraud. Affidavits were filed by the Attorney-
General showing that the cause was still pending in the Dis-
trict Court, that no appeal had been granted, that the cause,
when the claimant made his motion to docket and dismiss
it, was not legally before this court. Pending that motion
three motions for mandamus were filed by the claimant:
First, to compel the District Court to file the mandate and
to execute their decree. Second, to compel the District
Court to dismiss the application of the United States to open
the decree and grant a new trial. Third, to compel the
Surveyor-General to survey the Jand confirmed to the claim-
ant by the decree of the District Court.

Both parties were heard, and the court overruled the sev-

eral motions filed by the claimant, but granted the motion
of the Attorney-General, upon the ground that the allega-
tions of the motion were fully proved.*
' 'Attempts were subsequently made by the claimant to en-
Jomn the clerk and district attorney trom furnishing a certi-
fied copy of the record to enable the United States to appeal,
but the injunction was refused, and the appeal was perfected
and duly entered here; and the next step of the claimant
was to file a motion to dismiss the appeal, alleging that the
court had no jurisdiction of the case, but the court unani-
m(.>u§]y overruled the motion for the reasons expressed in the
oplon.t

Subsequently the cause was heard upon the merits, and the
court held that the claim was invalid and fraudulent, and
reversed the decree of the District Court, and remanded the
cause, with directions to dismiss the petition.}

Wig]rilrlxestsﬁ thterefore, the claim of the petitioner is br(.)ugY.lt
¥ vy hz herms of' the act of Congress referred to in h.ls

as no right whatever to a patent for the land in
controversy, 3

Suppose everything which he alleges in his petition is

—

Ly
y gumted Swtates v. Gomez, 23 Howard, 330.
me v. Same, 1 Wallace, 690, i Same v. Gomez, 3 1d. 766.
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true, still it does not bring his case within the act of Con-
gress, as the petition does not allege that the land does not
contain mines of gold, silver, copper, or cinnabar; and the
record furnishes evidence tending strongly to the conclusion
that such an averment, if made, could not be supported, as
the statement of the land commissioner is that the land
embraced in the claim does contain ¢ valuable quicksilver
mines.” :

Mere allegation, however, is not sufficient, but the condi-
tion is that the claimant shall make proof of the facts re-
quired under regulations to be provided by the Commissioner
of the General Land Office. His application to be allowed
to purchase the land was made to the Secretary of the Inte-
rior, and he was as much bound to prove that the land did
not contain mines of the description mentioned as he was to
show that his purchase of the donee of the tract was made
in good faith and for a valuable consideration, as he was not
entitled to a patent if the lands contained mines of gold,
silver, copper, or cinnabar, any more than if he had made
the purchase in bad faith and without consideration. s

Argument to show that he did not bring his case within
that condition is unnecessary, as the point is clear to a d‘e-
monstration. He did allege that he purchased the lands in
question of the donee in good faith and for a valuable con-
sideration, but he offered no proof of the alleged fact, e{«.rept
what may be inferred from the deed annexed to the petition,
bearing date December 22d, 1857, and which purports to
have been executed by the original claimant.

Special reference is made in the petition to the deed of
release given by the occupants of the land to t%le re]'a‘ror as
supporting the allegation of good faith, but 1t 1s entitled to
very little weight, if any, as it bears date six years subse-
quent to the alleged purchase of the grant.

Evidence was exhibited in the case tending toshow that the
lands were surveyed subsequent to the decree of the cou;t.rf-
jecting the claim, but it is not proved that theva present ¢ ?mi-
ant thereafter continued in the actual possession of the ]o}m 5
por that it was free from any adverse private right or title.
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Such allegations are set forth in the petition, but the record
contains no proof to support the first allegation, and nothing
to support the second, except what is derived from the state-
ment of the Commissioner of the General Land Office, that
no report of any individual adverse interests was found on
the files of his office. Tested solely by the merits, therefore,
it is quite clear that the application of the relator could not
have been properly granted, as the proofs before the depart-
ment were not sufficient to warrant a decision in his favor.

Adjudged invalid and fraudulent, as the claim had been
by the unanimous decision of this court, it was quite proper
that the secretary should require satisfactory proof that the
case as presented came within the terms of the act of Congress
relied on before consenting to give the claimant the benefit
of its provision ; and when it appeared that the petition ad-
dressed to him was deficient in allegation, and that the proofs
were insufficient in all particulars, except, perhaps, one, he
was entirely justified in rejecting the application.

Evidently the case, if examined upon the merits, was not
made out by the claimant, but the more decisive objection
to the judgment of the court below is that the case, from its
very nature, is one which was exclusively within the juris-
fhcnon of the executive officers of the government, because
1t was one requiring proofs, hearing, and decision, and in-
volved the exercise of judicial judgment and discretion, and
consequently was not one where the action of the Depart-
ment of the Interior is subject to re-examination by the Su-
preme Court of this district.

Since ‘the decision of this court in the case of McIntire v.
tg’;’t‘)"i,}j‘eltcgl?s peez‘l regard.ed as thfa settled laxzv of the court
i nO(tzmt ourts of the Um.ted Stat'es in the several
i possess .the power to issue writs of mandamus,

Xcep 10 cases In which it may be necessary to the exercise
of their Jurisdietion.t

Authority to that effect might doubtless be given to those

courts by an act of Congress; but the insuperable difficulty
T e T

BT 2
Cranch, 504, t Riggs v. Johnson Co., 6 Wallace, 198.
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at present is, that neither the Judiciary Act nor any other
act of Congress has conferred upon them any such power.
Antecedent to the decision of this court in the case of Ken-
dall v. The United States,* grave doubts were entertained
whether any court established by an act of Congress pos-
sessed any such jurisdiction; but the majority of this court
came to the conclusion in that case, that the Circuit Court
of this district might issue the writ of mandamus to an ex-
ecutive officer residing here, commanding him to perform a
ministerial act required of him by law, and it is not denied
that the court below possesses all the power in that behalf
which the Circuit Court of the district possessed at that
time. Subsequent decisions of this court have affirmed the
same principle; but in all of the subsequent cases the prin-
ciple is strictly limited' to the enforcement of mere minis-
terial acts not involving the necessity of taking proofs, and
it has never been extended to cases where controverted mat-
ters were to be judicially heard and decided by the officer
to whom the writ is required to be addressed.t

Though mandamus may sometimes lie against an execu-
tive officer to compel him to perform a mere ministerial act
required of him by law, yet such an officer, to whom public
duties are confided by law, is not subject to the control of Fhe
courts in the exercise of the judgment and discretion Whlch
the law reposes in him as part of his official functions.f

Discussion of the principle, however, seems to be unneces-
sary, as all of the cases appear to affirm the same rule, that
the writ cannot issue where discretion and judgment are to
be exercised by the officer, and only in cases where the act
required to Le done is merely ministerial, and where the
relator is without any other adequate remedy.§

Even if it could be shown that the court below possessed

* 12 Peters, 608.

+ Decatur ». Paulding, 14 Peters, 497 ; Brashear ». Mason, 6

1 Gaines v. Thompson, 7 Wallace, 868 ; Reeside v. Walker,
289. '

¢ United States v. Seaman, 17 Howard, 230; Unite i
804; Commissioner of Patents v. ‘Whiteley, 4 Wallace, H2Zamunl
v. Commissioner, 5 1d. 563.

Howard, 99.
11 Howard,

d States v. Guthrie, Ib.
d States
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the power to issue the writ in such a case, still it is clear that
the judgment in this case would be erroneous, as the case
upon the merits was not submitted to the court under the
stipulation. Undoubtedly the appearance of the respondent
was general, but he pleaded only to the jurisdiction of the
court, and it appears that the question of jurisdiction was
the only point argued and submitted for decision. But the
court decided the whole case without proofs, and without
any further hearing. Taking the record as it is exhibited,
such certainly is the clear inference from it, and it is not
suggested that it does not correctly represent what occurred.
Assuming the record to be eorrect, comment upon the pro-
ceeding is unnecessary, as, in the view of this eourt, it is
clearly erroneous,

Several other objections are also taken to the proceedings
by the Attorney-General, which are equally decisive that the
Judgment of the court below must be reversed, one or two
of which will be briefly noticed.

Service was made upon O. H. Browning, Secretary of the
Int.erior; but the fact is conceded, or not denied, that he had
resigned and gone out of office four months before the de-
asion of the court was announced. When he resigned, of
course the suit abated, but the court gave judgment against
him as if he were still in office, and decreed that the writ
?f mandamus should be directed to him and to his'successor
m the office, Complaint may well be made by that party
that he no longer possesses the power to execute the com-
“:3;1(18 1Of the x;vrit, :imd the present secretary may well com-
E‘;ﬁ:;esltﬂt hl;a 18 adjudged to be in default though he never
the jud r(r)la Ovsi the relator to purcha'se th.e land, ar.ld that
Withoutgment was ren.dered against him without notice and

Nof any opportunity to be heard.

i t}:’?“_i lth (;?le'defendant, actual or constructive, is gs'senti.al
o ‘a j]ud sdiction of all cou.rts, and the better opinion is,
gment rendered without notice may be shown to

; void, when brought collaterally before the court as evi-
ence, *

______—_‘——_

* Nations v. Johnson, 24 Howard, 208.
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Patents for land are required to be signed by the President
in person, or in his name by a secretary under his direction,
and they are to be countersigned by the Recorder of the
General Land Office.*

Such patents cannot be issued and delivered to any party
without the signature of the President, and no proceeding
to compel either the Commissioner of the General Land
Office or the Secretary of the Interior to issue such a patent
can be sustained while that provision of law remains un-
repealed.

Congress may so provide, and in that event it would be the
duty of the secretary to carry the provision into effect; but
the act of Congress referred to in the petition as the source
of power in this case gives the Secretary of the Interior no
authority upon the subject. On the contrary, the express
provision is, that the regulations for executing the law shall
be provided by the Commissioner of the General Land Office,
and the better opinion is, that the application to be allowed
to purchase the land embraced in such rejected claim should
be made to the Commissioner, and not to the Secretary of
the Interior, as the right to purchase of the United Sta'tes
will never vest until the land is surveyed under existing
laws.

It appears by the record in this case that a survey of some
kind wag' presented to the secretary, but whether it was one
made under existing laws or not is not sufficiently shown.

Viewed in any light, the Secretary of the Inte?ri(.n" has no
original cognizance of applications of this description. He
may, perhaps, as the head of the department, exercise an
appellate and supervisory power over the doings of the
Commissioner, but the original application should ha:ve been
made to the Commissioner of the General Land Office.f

Mr. Justice MILLER: I agree to the judgment of th?
court on the ground set forth by this court in the case 0

* 4 Stat. at Large, 663; 5 1d. 417. X
+ United States v. Land Commissioner, 5 Wallace, 563.

1 9 Stat. at Large, 895,
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Gaines v. Thompson,* that the courts have no jurisdiction to
control the actions of the departments in such cases.

I do uot think that the merits of the present claim were
before the court, and I decline to express any opinion
upon it.

JUDGMENT REVERSED, and the cause remanded with direc-
tions to DISMISS THE PETITION.

LyNcH ET AL. v. BERNAL ET AL.

1. The Board of Commissioners created under the act of Congress, entitled
“An act to ascertain and settle private land claims in the State of Cali-
fornia,”” passed March 8d, 1851, had jurisdiction of a claim made under
a grant of a lot by a Mexican governor within the limits of the pueblo
of San Francisco; and such claim was not required to be presented in
the name of the corporate authorities of the city.

2. The fﬂghth section of that act requires every person claiming lands in
Cahflornia by virtue of any right or title derived from the Spanish or
1\.Iex1can government, to present his claims to the Board of Commis-
sloners for examination. The fourteenth section qualifies this general
language, and declares that the provisions of the act shall not extend
;(;‘llztsb held under grants from any corporation or town to which lands
MeXicae:n granted for the establishment of a town by the Spanish or
- t0Wiovermfxent; nor o any city, or town, or village lot, which
videys i ,t};)r vlll.lage existed on the Tth of July, 1846;” and pro-
iyl fe zalms for suc.h lots shall be presented by the corporate
2 si:u.t ; town ; Ll if the land, upon v‘vhich_the town, city, or
sentet(,l i d. ed, was or\gl.mll.ly- granted to an individual, shall be pre-
o Secﬁe na:]ne of such individual: Held, 1st, that the second clause
ity téw:n DEs not 8pp1.y to cfll lots situated y:ithin the limits of
o uy) o l,Otor village, whlc'h existed on the 7th of July, 1846, but
b oL jf(;;med (?r claimed by such city, town,'m: vill.age; 2d,
TR Source_?rsecml)ln was to give to lotholders deriving title from
T = OI.n t ¢ authorities of a pueblo or town, or flrom an
S haior Gt a8 originally the grantee of the land upon which the
o, 15 sltuated-t%le benefit of the examination by the board

general title under which they hold, and relieve the commission-

ers fr

om t ; oo dar :
& he necessity of considering a multitude of separate claims for
.

* 7 Wallace, 347.
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small tracts depending upon the validity of the same original title. It
intended that the corporate authorities should present under one general
claim not only the interest of the city, town, or village which they rep-
Tesent, but also the separate interests of individuals holding under con-
veyances from them, )

3. The fourteenth section of the act has no application to lots held adversely
to the corporation or town by independent titles. The confirmation of
a claim, whether made to corporations or individuals, cannot enure to
the benefit of parties holding adversely to them.

4. When the Board of Commissioners had jurisdiction of a claim, its validity
and title to recognition and confirmation were subjects for that tribu-
nal’s determination ; and its adjudication, however erroneous, cannot be
collaterally assailed on the ground that it was made upon insufficient
evidence.

5. The rule is as applicable to inferior and special tribunals as it is to those
of superior or general authority, that where they have once acquired
jurisdiction their subsequent proceedings cannot be collaterally ques-
tioned for mere error or irregularity ; and the provision of the fifteenth
section of the act of March 3d, 1851, declaring that the final decrees
of the commissioners, or of the District Court, and patents following
them, in California land cases, shall be conclusive between the United
States and the claimants only, and shall not affect the interests.of third
persons, does not change the operation of this general rule. ]

6. The decree of the District Court upon the claim involved an adjudication
that the grant under which it was made was valid; and the decree ap-
proving the survey settled the location and boundaries of the land.
Neither of these determinations can be collaterally assailed for any
matter which might have been corrected on appeal, had it been brought
to the attention of the appellate court. )

7. Whoever received deeds from the city of San Francisco, or ussertet.i title
to parcels of land under the Van Ness ordinance, whilst the cl.;um olf
the city to the land was pending for confirmation before the. tribunals
of the United States, necessarily held whatever they took sub‘]ecF to the
final determination of the cluim, Their title stood or fell with the
claim. ;

8. The exception made in the final decree of confirmation to the .
Francisco from the tract confirmed of “ such parcels of lanfl as lm.%c
been, by grants from lawful authority, vested in private proprl.etorshly;,
and have been finally confirmed to parties claiming under s‘md gran :
by the tribunals of the United States, or shall h?reafter ‘be ﬁna”yﬁ;‘l
firmed to parties claiming thereunder by said tribunals in proceed l. g8

i i : " is not limited to parcels of land
pending therein for that purpose,” 1s e
claimed under perfect grants, bt includes all parcels claime : ygm i
parties under grants from the authorities of the former g'ovexnm, ) 7-nd-
claims to which had been subjected, or might, in proceedings then pe i
ing, be subjected to the examination of the tribunals of the Uni
States, and had been, or might be, confirmed by them.

city of San
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9. The doctrine of relation is applied only to subserve the ends of justice,
and to protect parties deriving their interests from the claimant pend-
ing the proceedings for the confirmation of his title. It gives cffect to
the confirmution of the title as of the day when the proceedings to secure
such confirmation were instituted; and for that purpose only can the
decree be treated as made at that time. No different interpretation is
to be given to the language of the decree than would be given if the
doctrine of relation had no application.

ERrror to the Supreme Court of the State of California.

The case was ejectment to recover the possession of cer-
tain real property situated within the corporate limits of the
city of San Francisco, as defined by its charter of 1851, the
plaintiffs asserting title to the premises under a grant of
the Mexican government confirmed by the tribunals of the
United States. The case was commenced in a District Court
of the State, and was tried by the court without the inter-
vention of a jury by stipulation of the parties.

.The court found as facts, that the plaintiffs (who are the
widow and son of José Cornelio Bernal, deceased), in March,
1‘853, presented a petition to the Board of Land Commis-
sioners, created under the act of March 3d, 1851, to ascer-
tamland settle private land claims in California,* for the
confirmation of a claim asserted by them to the premises in
tontroversy; in which petition they averred that the prem-
18¢s were granted in 1834 by Figueroa, then Mexican gov-
érnor of the Department of California, to said José Cornelio
B-t%rnal ; and that such proceedings were had that in 1854 the
Z%[l]lg iclu;m was adjudged valid and confirmed by the board;
State: S’SE, on appeal, by th'e l?lst1~ict- Court of the Un‘ited
L b(;f0~ t&; court set forth in its f?ndmgs the proceedings
Sy 1de : e board, and the :D.lStl‘l()t Uom't. on appeal; and
i ef ﬁf;ed to be t.he .ev1dcnce remaining of record
e Tfyetl k .of the District Court with respect to the
ernor' b uc; ‘ev1dence stated that a grant was made by Gov-
o thit ;;)a t;{ Bernal, as all_eged above, but the court
o Sanns <di(;;)1‘(..mg. to. ths‘lt <?v1dfence no such grant was
_\a\ermg 1 its finding in that respect from both

* 9 Stat. at Large, 631.
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the Board of Land Commissioners and the District Court of
the United States.

From the decree confirming the claim of the District
Court, the United States declined to prosecute an appeal to
this court, and the decree thus became final.

In 1861 the tract confirmed was surveyed under the direc-
tions of the Surveyor-General of the United States, and the
survey was subjected to the revision and correction of the
District Court, under the act of Congress of June 14th, 1860.*
When made to conform to the directions of the court, the
survey and the plat of it were approved, and its decree of
approval was, on appeal, affirmed by this court.t The ap-
proved survey and plat embraced the premises in contro-
versy. -

The defendants were in possession of the premises at the
commencement of the action; and asserted that they pos-
sessed an older and superior title to the premises under the
ordinance of the city of San Francisco, adopted in June,
1855, and the subsequent legislation of the State and of th‘e
United States respecting the same. Their claim arose in this
wise. At the cession of California to the United States, anfl
for many years previous thereto, San Francisco was a Mexi-
can pueblo, asserting a claim to lands embracing its site and
adjoining lands to the extent of four square 1ef1gues. The
city of San Francisco, as s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>