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Amendment  to  the  67th  Rule .

Where the evidence to be adduced in a cause is to be taken 
orally, as provided in the order passed at the December Term, 
1861, amending the 67th General Rule, the court may, on motion 
of either party, assign a time within which the complainant shall 
take his evidence in support of the bill, and a time thereafter 
within which the defendant shall take his evidence in defence, 
and a time thereafter within which the complainant shall take 
his evidence in reply; and no further evidence shall be taken in 
the cause unless by agreement of the parties, or by leave of court 
first obtained on motion for cause shown.

Addit ional  Rule s  in  relat ion  to  Appea ls  fro m the  Court  of  
Claim s .

Rule  4. In all cases in which either party is entitled to ap-
peal to the Supreme Court, the Court of Claims shall make and 
file their finding of facts, and their.conclusions of law therein, 
in open court, before or at the time they enter their judgment 
in the case.

Rule  5. In all such cases either party, on or before the hear-
ing of the cause, may submit to the court a written request to 
find specifically as to the matter of fact which such party may 
deem material to the judgment in the case, and if the court fails 
or refuses to find in accordance with such prayer, then such 
prayer and refusal shall be made a part of the record, certified 
on the appeal, to this court.
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

DECEMBER TERM, 1869.

«S*B  fess
Neales .

1. In the absence of obligatory r<H$»-of court ¿0 the contrary, a court of
equity, after a cause has be%>neard and>a case for relief made out, but
not the case disclosedlsrtr^ie bill, baji^Ower to allow an amendment of 
the pleadings on terms^that the^arty not in fault has no reasonable 
ground to objector

2. And this amendment will be allowed on a bill for specific performance,
where the subject-matter and general purpose of both bills is the same,
and the contract, consideration, promise, and acts’of part performance, 
stated in the amended bill, are stated with sufficient precision, and are 
supported by proofs, taken under the original bill, which entitle the 
complainants to the relief which they seek.

8. Equity protects a parol gift of land equally with a parol agreement to sell
it, if accompanied by possession, and the donee, induced by the promise
to give it, has made valuable improvements on the property. And this 
is particularly true where the donor stipulates that the expenditure 
shall be made, and by doing this makes it the consideration or condition 
of the gift.

4. The principle applied in the case of an antenuptial parol promise, by a
father, to give to a lady about to marry his son (an improvident person),
a lot of ground, she promising at the time to lay out her own money in 
building a house upon it, for the benefit of herself and family; and 
where possession was delivered and the house was so built, but the father 
refused to convey the lot.

5. In case of an alleged contract, by a father, of this kind, reasonable cer-
tainty as to the fact and terms of it is all that equity requires.

( 1 )1VOL. IX.
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Statement of the case.

6. The breach of such a contract is not to be compensated by damages, nor 
is the purpose of the contract so answered. It is a case for specific per-
formance.

Appeal  from the Supreme Court of the District of Colum-
bia ; the case being thus:

Benjamin Neale and wife filed a bill in the court just 
named, against John E. Neale, father of the said Benjamin, 
stating that, he the father, was, in 1858, owner of lots Nos. 
16 and 18 in Washington; that at the time mentioned, he, 
the son, one of the complainants, was seeking the hand of 
Mary Hamilton, the other complainant, and his now wife, in 
marriage; that this intended marriage met with the approval 
and encouragement of the father, who, in promotion thereof, 
and as an inducement thereto, promised and agreed that if 
said marriage should be consummated, he would, in consid-
eration thereof, convey one, or a part of one, of the lots 
owned by him to his son, and Mary, his intended wife, or to 
one of them, in fee, to the end that with money then belonging 
to, or expected to belong to the intended wife, they might erect 
thereon a dwelling-house for their habitation and home; that 
confiding in the promise so made, and influenced thereby, and 
partly in consideration thereof, the said Benjamin and Mary 
did intermarry in September, 1858; that at or immediately 
after the marriage, the said father, mindful of the promise he 
had made, and with reference thereto, declared that he had 
given to his daughter-in-law, Mary, a lot in Washington on 
which to erect a dwelling-house for herself; that shortly after 
the marriage, and in part performance of his agreement, he 
put his son and daughter, the complainants, in possession of 
the unimproved part of lot No. 18, that they accepted the 
possession, and, with the consent of the father, erected there-
on, with money belonging to the said Mary, and which was 
her separate estate, a dwelling-house, at the cost of $5000; 
that the said Mary consented to this application of the money 
belonging to her, cheerfully, because it was understood be-
tween herself and her husband that the said ground, with 
the house, was to be conveyed to her and her heirs, or in 
trust for her and their use; that, after the house was erected,
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Statement of the case.

the complainants, Mary and Benjamin, took possession of it, 
with the knowledge and full approval of the father, who 
lived next door, and had been cognizant of the erection, and 
in part superintended it; and with his knowledge and ap-
proval, rented it to a Mrs. Degges; that the daughter-in-law 
received and applied the rents to her own uses; and that 
during the erection of said house, and after its completion, 
the father often avowed his intention to execute and deliver 
a deed of the lot and premises to his daughter-in-law, in ac-
cordance with his promise.

The bill further stated that in 1861, whilst the said hus-
band and wife, complainants in the case, were temporarily 
absent from the city of Washington, the father, without 
their consent, took possession of the house, and had con-
tinued to occupy it ever since, against the wishes of the 
complainants; that even since taking possession of the house, 
in the manner mentioned/he, the father, had promised to 
execute a deed for the property to his daughter-in-law, but 
had, when applied to, refused to make such deed; and the 
bill charged that the dwelling-house and ground belonged in 
equity to said daughter-in-law, and that she was entitled to 
a conveyance thereof from the father, and to an account of 
the rents and profits thereof since he took possession of the 
same; and prayed that he might be accordingly ordered to 
convey to the complainant, Mary, and her heirs, or to some 
one in trust for her and their benefit, the said parcel of 
ground and premises, and to render an account of the rents 
during his occupancy.

The father in his answer admitted, that in 1858 he was 
possessed as owner of the lots, and that the complainant, 
Benjamin, was his son; but denied that he was desirous that 
his son should be married to the said Mary and settled in 
life, and promised to convey to the said Benjamin and Mary, 
or either of them, the lot, if such marriage should be con-
summated; or that in consideration of any such promise on 
his part such marriage did take place, or that in part per-
formance of such promise he put the complainants in pos-
session of such lot, or that confiding in such promise the
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Statement of the case.

complainants did enter upon and take possession thereof and 
proceed to erect a dwelling-house thereon, as was alleged in 
the bill. He admitted that a dwelling-house worth about 
$5000 was erected by the complainant, Benjamin, on the 
ground; that he knew that the house was erected by the 
said Benjamin, who, after its completion, held the same until 
1861; and he admitted that in July, 1861, during the absence 
of the complainants, he took possession of the house which 
had been abandoned by its tenant, and had since occupied 
it with his family.

The father denied further “that, after taking possession 
he promised, as alleged, to convey the ground, or that he so 
promised at any time,” but admitted “ that after the marriage 
of complainants, and in 1859, when the complainant, Ben-
jamin, was about to receive certain moneys belonging to his 
wife from her guardian, he, the respondent, knowing that the 
habits of the complainant, Benjamin,'were intemperate, and wishing 
to secure to his said wife and children the said moneys, and satis-
fied that the same would be in jeopardy if paid over to complainant, 
Benjamin, and by him used in business, consented, on the appli-
cation of complainant, Benjamin, to give him lot No. 16 in 
said square, provided he would allow the respondent, or his 
wife’s guardian, to build with the said moneys a dwelling-
house thereon, and provided that the said moneys should 
not be paid into the hands of the complainant, Benjamin, 
but should, for the said purpose, be applied and disbursed 
by the respondent or by the said guardian; that the com-
plainant, Benjamin, agreed to these terms, provided the said 
described part of lot 18, instead of lot 16, was given; and 
to this change that the respondent assented, subject to the 
terms and conditions aforesaid; that under this agreement 
the dwelling-house was begun, but that the said conditions 
were wholly violated by the complainant, Benjamin, who, 
without the knowledge or approbation of the respondent, 
received the said moneys from his wife’s said guardian, and 
used the same in his own business, or otherwise, contrary to 
the agreement, disposed of same.” That the erection of the 
house having progressed as far as the first story, his son in-
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Statement of the case.

formed him that he, the son, would be disgraced and ruined 
if the work was stopped, and that he was without means to 
proceed further; that he, the rather, then borrowed from 
one Mrs. Sears $2008, for which he gave his note, in which 
his son joined, and that the note was securedby a deed of 
trust upon said described portion of lot 18, that this loan was 
paid over by him (the father) to the son, with the express agreement 
that it should be devoted to the erection of said dwelling-house, and 
should not be otherwise disposed of; but that the agreement 
was violated, and the money used by the son in his business. 
That this debt was one of those due when the son failed in 
business, and was paid by him, the father; and the father 
averred that he never intended to give any part of lot 18, save 
upon the terms and conditions aforesaid, and that upon the 
violation thereof he considered himself absolved from his said 
promise, and more especially so, as his son was largely beyond 
the value of the house indebted, to him.

The testimony, which was marked by some temper, was 
contradictory and conflicting; but the weight of it showed 
that the father did encourage the marriage of his son with 
Miss Hamilton, his now wife, one of the complainants. That 
he did promise to give the lot in question to her, as a bridal 
present, at the time and in furtherance of said marriage, it 
being understood that a dwelling-house was to be built on it 
with her money. And that with the father’s consent, and 
upon the faith of the promise made by him, a house was 
erected on the lot with the wife’s money. That the house 
was, after its erection, rented out by the complainants as 
their property, with the consent of the father, and that the 
rents thereof were received by them and applied to the use 
of the wife, with like consent, down to a certain time, when 
the tenants, becoming alarmed at the threatened invasion of 
the capital by the rebel army, abandoned the house, and 
when the possession of the father took place; his son and 
daughter-in-law being at the time in Maryland, from which 
State the latter originally came.

That the allegation of debt from the son to the father was 
not made out.
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Statement of the case.

The father, however, set up and endeavored to show that 
a part of the money expended in the erection of the said 
dwelling-house was not the money of his daughter-in-law, 
but was, in reality, advanced by himself.

The evidence on this point showed that, the son having 
received from his wife’s trustee enough to build the house, 
did not use it all in this way; but put about $2000 of it into his 
business; that early in 1861 he failed, and made an assign-
ment of his entire stock and effects, amounting to about 
$23,000, to his father, the appellant, upon secret trusts. The 
father testified that he himself paid the $2008 borrowed from 
Mrs. Sears, from his own private funds; but the son testified, 
and in this he seemed to be supported by documentary and 
other evidence, that in making the assignment to his father, 
he made it subject to the prior payment of certain confiden-
tial debts, among which plainly was this one of $2008, for 
which the lot was mortgaged to Mrs. Sears; and that it was 
paid out of the proceeds of the stock and effects assigned.

The cause being at issue and set down for hearing, was 
heard in the first instance upon the original bill, answer, and 
testimony taken thereunder, by the Supreme Court of the 
District of Columbia, and after it had been heard, and the 
proceedings had been read and considered, the said court, of 
its own motion, and without assigning any reason for their 
action, “ ordered that the complainants have leave to amend 
their bill filed in the cause on payment of costs, the amend-
ment to be filed on or before the 15th of November, 1866.”

The case was accordingly heard on an amended bill, 
which, instead of alleging that the father had promised to 
give the son or his wife the lot, alleged that he promised to 
give the lot to the wife, it being understood that she would 
allow her money to be expended in building upon it a dwell-
ing-house for herself and her heirs. On the amended plead-
ings, and on substantially the original evidence, the case 
was heard again, and a decree made that the father should 
make a deed to a trustee of the house and lot, for the sole 
use and benefit of his son’s wife, freed from liability for the



Dec. 1869.] Neal e v . Neales . 7

'Argument for the appellant.

son’s debts, or those of any other husband; and that he 
should account for the rents since the filing of the bill. 
From that decree the case was now here on appeal.

Messrs. Davidge and P. Phillips, for the father, appellant in the 
case, contended—

1. That after publication had passed, and the case had 
been set down for hearing, the bill could not be amended in 
any other respect than by making new parties. That here 
the original bill alleged that possession was given to both 
husband and wife, and accepted by both, and the house 
erected by the husband with moneys which had been re-
duced into possession by him; that the whole scheme of it 
was for the recovery of property in which a married woman 
might have an interest subject to the marital rights of her 
husband, whereas the amended bill set up a claim adverse 
to said marital rights; that this changed the framework of 
the bill, and made a new case,

2. That to take a case out of the statute of frauds upon 
the ground of part performance, it was indispensable, not 
only to show that there was some contract, but to show a 
contract, clear, definite, and unequivocal in all its terms; 
that here the terms, as set out in the original bill, were to 
give and convey, in consideration of the marriage of the 
complainants, to both of them, or one or the other of them, 
one or part of one of the lots whereof defendant was seized, 
to the end that with money then belonging or expected to 
belong to the oratrix, they might erect thereon a dwelling-
house for their habitation and home. How could such a 
contract be specifically performed? Here were three dis-
tinct and inconsistent contracts averred in the bill, and each 
alleged to have been made in reference to real estate, but to 
what real estate was left wholly uncertain by the contract. 
If the contracts were to be regarded as in the alternative, 
which was not alleged, to which of the three parties belonged 
the election as to how it should be executed, and when was 
that election to be exercised ?*

* See Cox v. Cox, 26 Pennsylvania State, 375.
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That, independently of all other things, as a repayment of 
whatever money of the wife had passed into the lot, would 
make her whole, the case, if a case for anything, was one 
for damages, and not for specific performance.

Messrs. Webb and Kennedy, contra.

Mr. Justice DAVIS delivered the opinion of the court.
It would seem clear, from the manner in which the court 

below, of its own motion, and without assigning any reasons 
for this action, gave the complainants leave to amend their 
bill, that on the original hearing it was satisfied that the 
evidence made out a case for relief, but a case different from 
the one stated in the bill; and, that as the pleadings must 
correspond with the evidence, it was necessary either to dis-
miss the bill without prejudice, or to give the leave to amend. 
The court adopted the latter alternative, doubtless, with a 
view to save expense to the parties, and because such a 
course could not, by any possibility, work any harm to the 
defendant.

It is insisted that this proceeding was erroneous; that after 
a cause has been heard, the power of allowing amendments 
ceases, or if it exists at all, it cannot go so far as to authorize 
a plaintiff to change the framework of his bill, and make an 
entirely new case, although on the same subject-matter, as, 
it is contended, was done in this instance under the leave 
to amend.

This doctrine would deny to a court of equity the power 
to grant amendments after the cause was heard and before 
decree was passed, no matter how manifest it was that the 
purposes of substantial justice required it, and would, if 
sanctioned, frequently embarrass the court in its efforts to 
adjust the proper mode and measure of relief. To accom-
plish the object for which a court of equity was created, it 
has the power to adapt its proceedings to the exigency of 
each particular case, but this power would very often be 
ineffectual for the purpose, unless it also possessed the ad-
ditional power, after a cause was heard and a case for relief
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made out, but not the case disclosed by the bill, to allow an 
alteration of the pleadings on terms, that the party not in 
fault would have no reasonable ground to object to. That 
the court has this power and can, upon hearing the cause, 
if unable to do complete justice by reason of defective plead-
ings, permit amendments, both of bills and answers, is sus-
tained by the authorities.*

Necessarily, in a Federal tribunal the matter of amendment 
at this ‘stage of the progress of a cause rests in the sound 
discretion of the court. At an earlier stage, this discretion 
is controlled by the rules of equity practice adopted by this 
court, but not so upon the hearing, for there is no rule on 
the subject of amendments applicable to a cause which has 
advanced to this point. As, therefore, the leave to amend 
in this instance was within the discretion of the court, we 
will proceed to dispose of the case on its merits.

It is unnecessary, in the view we have taken of the power 
of the court over amendments at the hearing, to discuss the 
question; whether the amended bill is materially different 
from the original bill. It is enough to know, if different, 
that the subject-matter of both bills is the same, and that 
the contract, consideration, promise, and acts of part per-
formance, stated in the amended bill, are stated with suffi-
cient precision, and, if supported by proof, entitle the com-
plainants to the relief which they seek at the hands of a court 
of equity. The statute of frauds requires a contract con-
cerning real estate to be in writing, but courts of equity, 
whether wisely or not it is too late now to inquire, have 
stepped in and relaxed the rigidity of this rule, and hold 
that a part performance removes the bar of the statute, on 
the ground that it is a fraud for the vendor to insist on 
the absence of a written instrument, when he had permitted 
the contract to be partly executed. And equity protects a 
parol gift of land, equally with a parol agreement to sell it, 
if accompanied by possession, and the donee, induced by

* Mltfbrd’s Chancery Pleading, 326, 331; Story’s Equity Pleading, 
and 905; Daniel’s Chancery Practice and Pleading, 463, 466; Smith v.

a cock, 3 Sumner, 583; McArtee v. Engart, 13 Illinois, 242.
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the promise to give it, has made valuable improvements 
on the property. And this is particularly true, where the 
donor stipulates that the expenditure shall be made, and by 
doing this makes it the consideration or condition of the 
gift.*

Was this gift in question made to Mary H. Neale and her 
children, and has the condition on which it was given been 
performed so as to make it inequitable for the donor to escape 
from his engagement? We do not propose to discuss the 
evidence at length, in order to vindicate the conclusion we 
have reached in regard to it. It is in many respects con-
flicting and contradictory, and it is to be regretted that the 
contest over this property, like all contests between near re-
lations, has elements of bitterness in it. It is enough to say, 
for the purposes of this suit, that on the whole evidence it is 
reasonably certain that John E. Neale agreed to give to 
Mary Hamilton, who was about to marry his son, in further-
ance of the marriage, the lot in controversy, for the benefit 
of herself and children, and for a home for the family, if, 
with her means, a suitable dwelling-house was erected on it, 
and that this has been done. On no other theory of this 
case are the undisputed facts reconcilable with the conduct 
of the parties. There is no dispute that the husband, before 
and after marriage, was of dissipated habits; that the father 
knew it, and had but little confidence in his ability to manage 
money with judgment, and was desirous that the property of 
the wife should not be embarked in the husband’s business. 
What so natural as that a father, having a son of this char-
acter about to marry a lady of property, should wish to have 
her property secured against the consequences of her hus-
band’s improvidence and dissipation. This could not be 
done, as he had a lot to give on the occurrence of the mar-
riage, by agreeing to give it to the son if he improved it with 
his wife’s means, because he might sell it and waste the 
money, or become involved in debt and lose it in that way. 
Indeed, we are assured from the father’s own estimate of his

* 1 Leading Cases in Equity, American note to Lester v. Foxcroft, 625.



Dec. 1869.] Nea le  v . Neal es . 11

Opinion of the court.

son’s character, he feared the happening of one or the other 
of these events in case he donated the lot to the son, and, to 
avoid placing his own gift and the wife’s inheritance in equal 
peril,the did what any other parent under like circumstances 
would have done, gave the lot to the wife, so that, if im-
proved by her, it would be safe at all times from the effects 
of the husband’s folly, and be a secure home for the family. 
It is true, the declarations of the father on the subject, are, 
literally taken, contradictory, but we place but little reliance 
as evidence on his statements made to some witnesses, that 
the gift was to the son, because they are in conflict with 
statements frequently made at different times to other per-
sons, that the gift was to the wife, and are inconsistent with 
his conduct and motives fairly deducible from the other evi-
dence in the case. Besides, in one sense, it is true the gift 
was to the son, as it was for his benefit, and would not have 
been made if he had remained single, and in this sense the 
father doubtless meant his declarations on the subject to be 
received.

As, therefore, the gift was to the wife, and in fee simple, 
for a less estate would not secure the obj ect the father had in 
view, it remains to be seen what was done with the property 
after the intermarriage of the parties. And here the char-
acter of the evidence, and its effect on the issue we are con-
sidering, cannot be misapprehended. It appears that shortly 
after the marriage the house was built with money belonging 
to the wife, and vjith the knowledge of the appellant, who 
lived on an adjoining lot and acted, according to one witness, 
as general supervisor in the matter. It further appears that 
on the completion of the house the newly married couple 
lived in it, for a season, and afterwards rented it, and that 
during their absence on a casual visit to Maryland in 1861, it 
having become temporarily vacant by the withdrawal of the 
tenant, the appellant, without their knowledge and consent, . 
moved into it and still retains possession of it. It is impos-
sible, in view of these facts, which prove that the condition 
of the gift had been performed, to escape the conclusion that 
t e father at the outset was satisfied with the arrangement.
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and that his subsequent conduct, tending to show that he 
had disavowed it, was an afterthought.

It is insisted that a part of the money used in building the 
house was advanced by the father, who, in conjunction with 
the son, borrowed it from Mrs. Sears, and that, therefore, the 
consideration, pro tanto, for the gift has failed. It is clear 
that the husband received from the wife’s guardian more 
money than was required to build the house, and had agreed 
with her to devote enough of it to this purpose, but, instead 
of doing this, unfortunately, he employed a portion of it in 
his store, which rendered necessary the Sears loan. This 
loan, secured by the father on the property in controversy, 
stood on the books of the son as a confidential debt due his 
wife, and when he failed and assigned his property, he 
recognized it as such and preferred it over all other debts. 
There was certainly nothing wrong in this provision, which 
relieved the property of the wife of an incumbrance created 
because the husband had misappropriated her money, and, 
as the father accepted the trust under the assignment, with 
this debt thus preferred, and at the same time received suf-
ficient property to pay it, it is hard to see wherein he has 
cause of complaint in this matter, or how he can truthfully 
say he paid any parfof the money that went into the house. 
In any proper sense the house was built with the wife’s 
money, and equity will give her the benefit of it in this con-
troversy with the father.

As before remarked, the case as stated is made out with 
reasonable certainty, which is all that is required.*  Any 
other degree of certainty in a case of this character is unat-
tainable.

Damages will not compensate for the breach of this con-
tract, nor answer the intention of the parties to it, and a 
specific performance is therefore essential to the complete 
ends of justice.

Decre e af fi rmed .

* 1 Leading Cases in Equity, American note to Lester v. Foxcroft, supra; 
Mundy v. Jolliffe, 5 Mylne & Craig, p. 177.
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1. Where the condition of a recognizance of bail in a criminal action pend-
ing in a circuit court of the United States, provided that the party held 
to bail should appear for trial at the next regular term of the court, and 
at any subsequent term thereafter, the latter clause is construed to mean 
that the party shall appear at any subsequent term which may follow in 
regular succession in the course of business of the court, and not at any 
distant future term to which either party might be disposed to postpone 
the trial, without reference to any intervening term.

2. Where a stipulation was made between the parties to a criminal action
(the government and the prisoner), and entered in the minutes of the 
court, to postpone the trial of the action until the determination of cases 
pending in another court-; held, that the stipulation was inconsistent 
with the condition of a recognizance of bail, that the principal should 
appear for trial at any subsequent term following the then next term in 
regular succession; and that it released the principal from the obliga-
tion to appear at any such subsequent term.

3. Although the rights and liabilities of sureties on a recognizance are in
many respects different from those of sureties on ordinary bonds or com-
mercial contracts, yet their positions are similar in respect to the limi-
tations of their liability to the precise terms of their contract, and the 
effect upon such liability of any change in those terms without their 
consent.

4. By a recognizance of bail in a criminal action the principal is, in the
theory of the law, committed to the custody of the sureties as to jailers 
of his own choosing, not that he is subjected or can be subjected by them 
to constant imprisonment, but that he is so far placed in their power that 
they may at any time arrest him upon the recognizance and surrender 
him to the court, and, to the extent necessary to accomplish this, may 
restrain him of his liberty.

5. This power of arrest can only be exercised within the territory of the
United States; and there is an implied covenant on the part of the prin-
cipal with his sureties, when he is admitted to bail, that he will not de-
part out of this territory without their assent. There is also an implied 
covenant on the part of the government, when the recognizance of bail 
is accepted, that it will not in any way interfere with this covenant be-
tween them, or impair its obligation, or take any proceedings with the 
principal which will increase the risks of the sureties or affect their 
remedy against him.

6. Accordingly when in a criminal action a stipulation was made and en-
tered in the minutes of the court, between the government and the de-
endant, who had given bail for his appearance for trial, that he might 

depart without the territory of the United States to a foreign country, 
and remain there until certain civil cases pending in another court were
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finally disposed of, and such stipulation was made without the knowl-
edge or assent of the sureties on the recognizance of bail, held that the 
sureties were released.

Err or  to the Circuit Court for the District of California; 
the case being thus:

In December, 1856, one Limantour was indicted at San 
Francisco by the grand jury of the Circuit Court of the 
United States for uttering and publishing as true, to the 
board of land commissioners created under the act of March 
3d, 1851, to ascertain and settle private land claims in the 
State of California, a false writing, purporting to be a grant 
of certain described lands in California from the Mexican 
government, with intent to defraud the United States, know-
ing the same to be false. To this indictment Limantour 
appeared and pleaded not guilty. He was then admitted to 
bail, on motion of his counsel, the amount being fixed, by 
order of the court, at $30,000.

Soon after the issue was thus joined, a motion was made 
on the part of the United States to set the case for trial early 
in January, 1857. This motion was resisted, and at the same 
time application was made on the part of Limantour for a 
continuance of the cause, and in support of the application 
his affidavit was read, in which he asserted the genuineness 
of the grant alleged by the United States to have been forged, 
and that it was made at the time and by the officers as averred 
by him. For alleged perjury in making this affidavit the 
grand jury soon afterwards found a second indictment against 
him. To this indictment he also appeared and pleaded not 
guilty, and, upon the motion of his counsel, was admitted to 
bail, its amount being fixed at $5000.

By order of the court the recognizance of bail was taken 
in one instrument, the obligation of the sureties being the 
amount required in both cases. The defendant, Reese, and 
one Castro, became the sureties of Limantour, binding them- 
selves jointly and severally in the sum designated. Upon 
this recognizance the United States brought suit; the present 
action. The recognizance recited the finding and present-
ment of the two indictments, the commitment of Limantour
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thereon, and the order of the court for his discharge on fur-
nishing the required bail, and was conditioned that Liman-
tour should personally appear at the next regular term of the 
Circuit Court to be held in the city of San Francisco, and at 
any subsequent term to be thereafter held in that city, to answer all 
such matters and things as should be objected against him, 
and to abide the order of the court and not depart therefrom 
without leave first obtained. This recognizance was dated 
the 5th of February, 1857.

At the subsequent term of the Circuit Court, in August 
of that year, Liman tour appeared and was ready and pressing 
for trial in both cases, with witnesses in attendance from the 
city of Mexico. The district attorney thereupon moved for 
a postponement of the trials. At this time two cases of 
Limantour for land claimed under alleged Mexican grants 
were pending in the District Court of the United States on 
appeal from decrees of the land commissioners, by whom the 
claims had been confirmed. One of the cases was for a claim 
under the alleged forged grant. The witnesses in attendance 
were persons who had been brought from Mexico to testify 
in the land cases, and they were obliged to return without 
delay. It was therefore stipulated between the district at-
torney and the counsel of Limantour, on the one side that 
the postponement desired by the government should be as-
sented to, and on the other side that neither of the criminal 
actions should be brought to trial until after final decrees had 
been rendered in the twro land cases by the District Court; 
and if both or either of the decrees were in favor of the 
claimant that the criminal actions should be dismissed by the 
United States; but if the decrees were adverse to the claimant 
that reasonable time should be given him to prepare for the 
trial of the criminal actions, and to procure the attendance 
of such of his witnesses as resided without the State of Cali- 
ioinia. The stipulation was entered upon the minutes of 
the court, and the postponement desired was granted, by 
order of the court, in accordance with its terms.

With this stipulation, the sureties on the recognizance had noth-
ing to do in any way, and had, in fact, no knowledge of it.
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It was proved at the trial, without objection, that it was 
fully understood by all parties at the time that if the stipu-
lation should be made, Limantour and his witnesses would 
return to Mexico and remain there until the civil cases in 
the United States District Court were finally disposed of, 
and that Limantour should afterwards have time enough 
allowed him to give notice to his witnesses and get them 
and return with them to San Francisco.

The result was that the witnesses of Limantour returned 
at once to Mexico, and after two or three months’ delay Li-
mantour followed them, and never returned to California.

In November, 1858, the District Court by its decrees re-
jected the claims of Limantour in both of the land cases, 
and soon afterwards the district attorney moved that the 
criminal actions be set for trial. After repeated adjourn-
ments the motion was finally argued and decided in March, 
1859, and on the 26th of that month were set for trial for 
the 25th of April following. On this latter day the two ac-
tions were called, and Limantour was called in both, but he 
did not appear in either of them, and thereupon an order 
was entered forfeiting the recognizance of bail.

By stipulation of the parties the case was tried in the Circuit 
Court without the intervention of a jury, and that court 
gave judgment for the United States. The surety, Reese, 
accordingly brought the case here by writ of error.

Mr. E. Casserly, in his behalf, citing, and relying particu-
larly upon Rees v. Berrington,*  and the English and Ameri-
can notes to it, as given in the Leading Cases in Equity,! 
in which case Lord Loughborough states that it was “the 
clearest and most evident equity not to carry on any trans-
action without the privity of him who must necessarily 
have a concern with the principal debtor,” argued that 
though the recognizance here was, when taken, a valid obli-
gation, yet that the sureties had been discharged by matter 
subsequently arising out of the written stipulation for a post-

* 2 Vesey, 540. f Vol. 3, pp. 819, 822, 827, 559, 560.
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ponement of the criminal actions against their principal, 
Limantour, for a long and uncertain period, made, without 
their knowledge or privity in any way, between him and 
the United States, in August,. 1857, and then entered as an 
order of court; and by the circumstances connected with 
the same.

The Attorney-General, Mr. Hoar, submitted the case on the 
record, which contained the opinion of the court below, in 
which the court observed on this particular point that the. 
stipulation of August, 1857, though most unusual in all its 
features, might be justified. The court said:

“ The grant alleged to be forged, and in swearing to the gen-
uineness of which the forgery was charged, had been adjudged 
valid by the board of land commissioners, and the appeal from 
its decree was at the time pending undetermined. The post-
ponement of the trial until this appeal was disposed of was a 
very proper exercise of the power of the court, provided the 
accused waived his right to a speedy trial and assented to the 
postponement. In this act we do not perceive any ground upon 
which the bail can claim "exemption from liability on their re-
cognizance. They were not bound to continue as sureties any 
longer from this circumstance than without it. They could at 
any time afterwards have surrendered the defendant and been 
exonerated. In the theory of the law he was in their custody, 
as jailers of his own choosing, subject to be surrendered at any 
moment. If they failed to exercise their power over him they 
must bear the responsibility attached to the position they volun-
tarily assumed.”

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows :

As a defence to this action the defendant relied in the 
Circuit Court upon several grounds, the principal of which 
were these:

First. That the acts charged in the two indictments did 
not, at the time of their alleged commission, constitute any 
offence under the laws of the United States ; and, as a con-
sequence, that the indictments and all proceedings there-

2VOL. IX.
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under, including the requiring of bail for the appearance of 
the party indicted, were void.

Second. That if the indictments and proceedings there-
under were not void, the stipulation of August, 1857, for a 
postponement of the trials, released the sureties from lia-
bility on their recognizance; and

Third. That the recognizance was void in embracing the 
amount required as bail upon both indictments.

The third ground here stated is not pressed in this court. 
The other two grounds are substantially the same which are 
urged here, differing only in their form of statement. Upon 
the first of these we express no opinion. Upon the second 
we are of opinion that the Circuit Court erred, and for reasons 
which may be briefly stated.

The condition of the recognizance provided for the per-
sonal appearance of Limantour at the then next regular term 
of the Circuit Court in San Francisco, and also at any subse-
quent term to be thereafter held in that city. It has been 
suggested that the provision for the appearance of the party 
at any term subsequent to that succeeding his arrest is un-
usual and invalid, but we do not pass upon the suggestion, 
and for the purposes of this case we shall treat the recogni-
zance as unobjectionable in form. At the next regular term 
after its execution the party personally appeared with his 
'witnesses and pressed the trial of the indictments. The first 
portion of the condition of the recognizance was thus com-
plied with. The provision for his appearance at any subse-
quent term had reference to such subsequent term as might 
follow in regular succession in the course of business of the 
court. It was inserted to obviate the necessity of renewing 
the bail every time the cases were, from any cause, continued 
from one term to another. It was not intended to apply to 
any distant future term to which either party might be dis-
posed to postpone the trials without reference to any inter-
vening term. The principal and sureties by their recogni-
zance covenanted with the United States that the principal 
should appear before the court and answer all such matters 
as might be objected against him at the next term, and from
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term to term until the cases were disposed of; not that he 
should appear at the next term, and then at a term years 
later, depending for its designation upon the happening of a 
contingent event.

The stipulation in this case was for a postponement of the 
trial of the criminal actions for a period of uncertain dura-
tion ; until final decrees should be rendered by the District 
Court of the United States in certain cases pending on ap-
peal from the board of commissioners created under the act 
of March 3d, 1851, to ascertain and settle private land claims 
in the State of California. Cases on appeal from that board 
were not heard upon the record transmitted to the court, and 
therefore were not subject to be disposed of whenever they 
could be argued. They were tried anew upon the testimony 
and proceedings had before the board and such further tes-
timony as might be produced by the parties in the District 
Court.*  The proceedings in the court advanced slowly when 
new testimony was produced, as it was required to be taken 
in writing and by question and answer. Independent of 
this circumstance it was difficult to anticipate the period 
which any case, meeting with opposition and seriously con-
tested, would occupy. The difficulty of determining in ad-
vance the duration of litigated proceedings, which exists in 
all cases, was increased with respect to Mexican land cases, 
appealed from the board to the District Court of the’ United 
States, by a variety of causes; among others, from the manner 
in which the testimony was taken, as already stated; the ne-
cessity of looking into the archives of the former department 
of California, and sometimes of the supreme government at 
the city of Mexico; of examining Mexican witnesses,ignorant 
of our language, and of interpreting Mexican and Spanish 
usages, ordinances, and laws. In the cases of the city of San 
Francisco and of the city of Sonoma,f the appeals were pend-
ing in the District Court for over eight years. These cases 
of Limantour involved lands in the city of San Francisco

* United States v. Ritchie, 17 Howard, 533; Grisar v. McDowell, 6 Wal-
lace, 375.

t 3 Wallace, 684.
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and adjoining it, covered with buildings and expensive and 
permanent improvements, which were of the value of many 
millions. His claims were, for this reason, as well as their 
supposed fraudulent character, vigorously contested, not 
only by the United States, but by citizens of San Francisco, 
acting in concert with the district attorney. A final dispo-
sition of them until after the lapse of many months, and per-
haps of several years, could not, therefore, have been reason-
ably anticipated.

The stipulation to postpone the trials until after such final 
disposition was inconsistent with the condition of the recog-
nizance. It released Limantour from the obligation of ap-
pearing at any subsequent term follow,ing the then next term 
in regular succession. It substituted for it an agreement 
that he need not appear at any such subsequent term, but 
only at such term as might be held after the happening of 
an uncertain and contingent event. The stipulation, in other 
words, superseded the condition of the recognizance.

This will readily appear if we consider the condition, 
which, subsequent to that stipulation, must have been ex-
acted in a new recognizance, if the sureties on the present 
recognizance had surrendered their principal. It could not 
have been for the appearance of the defendant at the next 
regular term thereafter, or any succeeding term, for such a 
condition would have been inconsistent with the stipulation. 
It could only have been for his appearance at such term as 
might be designated by the district attorney or the Circuit 
Court, after the final decrees were rendered by the District 
Court in certain land cases pending therein on appeal from 
the board of land commissioners; provided always, that such 
decrees were against the claimant; and provided further, 
that the term designated allowed reasonable time to the 
defendant to prepare for trial, and to procure the attendance 
of witnesses residing out of the State. It requires no argu-
ment to show that a condition like this would be a very 
different one from that embodied in the existing recogni-
zance.

If, now, we apply the ordinary and settled doctrine, which
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controls the liabilities of sureties, it must follow that the 
sureties on the recognizance in suit are discharged. The 
stipulation, made without their consent or knowledge, be-
tween the principal and the government, has changed the 
character of his obligation;’ it has released him from the 
obligation with which they covenanted he should comply, 
and substituted another in its place.

It is true, the rights and liabilities of sureties on a recog-
nizance are in many respects different from those of sureties 
on ordinary bonds or commercial contracts. The former can 
at any time discharge themselves from liability by surrender-
ing their principal, and they are discharged by his death. 
The latter can only be released by payment of the debt or 
performance of the act stipulated. But in respect to the 
limitations of their liability to the precise terms of their 
contract, and the effect upon such liability of any change in 
those terms without their consent, their positions are similar. 
And the law upon these matters is perfectly well settled. 
Any change in the contract, on which they are sureties, 
made by the principal parties to it without their assent, dis-
charges them, and for obvious reasons. When the change 
is made they are not bound by the contract in its original 
form, for that has ceased to exist. They are not bound by 
the contract in its altered form, for to that they have never 
assented. Nor does it matter how trivial the change, or even 
that it may be of advantage to the sureties. They have a 
right to stand upon the very terms of their undertaking.

There is also another view of the stipulation which leads 
to the same result. By the recognizance the principal is, in 
the theory of the law, committed to the custody of the 
sureties as to jailers of his own choosing, not that he is, in 
point of fact, in this country at least, subjected or can be 
subjected by them to constant imprisonment; but he is so 
far placed in their power that they may at any time arrest 
him upon the recognizance and surrender him to the court, 
and, to the extent necessary to accomplish this, may restrain 
bim of his liberty. This power of arrest can only be exer-
cised within the territory of the United States; and there is
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an implied covenant on the part of the principal with his 
sureties, when he is admitted to bail, that he will not depart 
out of this territory without their assent. There is also an 
implied covenant on the part of the government, when the 
recognizance of bail is accepted, that it will not in any way 
interfere with this covenant between them, or impair its 
obligation, or take any proceedings with the principal which 
will increase the risks of the sureties or affect their remedy 
against him.

The stipulation in this case was made with the distinct 
understanding of the parties, that upon its execution Liman-
tour and his witnesses would return to Mexico, and would 
remain there until the civil cases in the District Court were 
finally disposed of, and that he should afterwards have time 
allowed him to obtain his witnesses and return to this coun-
try with them. The government thus consented that Liman-
tour might depart out of the territory of the United States 
to a foreign country, where it would be impossible for the 
bail to exercise their right to arrest and surrender him; and 
further, it consented that he might remain abroad for a 
period of indefinite duration. This was all done without 
the concurrence or even knowledge of the sureties, whose 
risks were thus greatly increased.

It would be against all principle and all justice to allow 
the government to recover against the sureties for not pro-
ducing their principal, when it had itself consented to his 
placing himself beyond their reach and control.*

Judgment rev ers ed , and the cause remanded for a new 
trial.

* Rathbone v. Warren, 10 Johnson, 587, 589; Niblo v. Clark, 3 Wendell, 
24, 27; S. C. on error, 6 Wendell, 236, 245; Bownaaker v. Moore, 7 Price, 
223, 231, 234; S. C., 3 Price, 214.
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Mc Goo n v . Scales .»

1. A sale of the public land for State taxes while the land is still owned by
the United States is invalid.

2. The law of the State in which land is situated, governs its alienation
and transfer, and the effect and construction of deeds conveying it, 
wherever they may be made.

3. The statute of Wisconsin of 1850 abolishes all passive trusts which re-
quire no duty to be performed by the trustee, and vests the title in the 
cestui que trust.

4. The statutes of Illinois of March 1st, 1847, and those previous thereto,
and the deed of the late Bank of Illinois made under them to close its

> affairs, left the real estate of the bank liable to execution for its debts.
5. The proceedings of a creditor of the bank to subject such real estate lying

in Wisconsin to the payment of its debts, had in the courts of Wiscon-
sin, must be governed by the laws of that State made for such cases.

6. The State of Wisconsin had a right to pass laws to subject such lands to
the payment of the debts of the bank, though the corporation had ceased 
to exist as such by the laws of Illinois. The only limitations on the 
right of the legislature to prescribe the mode of doing this, being the 
Constitution of the State and of the United States.

7. A sale made to one not a party to the suit, under a judgment or decree,
will be valid, though the judgment may afterwards be reversed.

8. If the court rendering the judgment had jurisdiction, and the officer who
sold had authority to sell, the sale will not be void by reason of errors 
in the judgment or irregularities in the officer’s proceedings, which do 
not reach the jurisdiction of the one or the authority of the other.

Error  to the Circuit Court for the District of Wisconsin; 
the case, or the only parts of it, which the court deemed it 
necessary to notice, being thus:

McGoon brought ejectment against Scales in the court 
below for a piece of land in Wisconsin Territory, which the 
United States had granted to one Gear. Both parties claimed 
under Gear.

The defendant Scales’s title, which it will most conduce 
to clearness to consider first, was thus:

On the 2d of November, 1842, Gear and wife conveyed 
the land in question to James Campbell as trustee of the 
State Bank of Illinois, and though the patent from the 
United States issued to Gear ten years later, it is conceded
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by both parties that its effect was to make good the title 
conveyed by him to Campbell. The deed, after reciting that 
Gear was indebted to the bank in the sum of fifty thousand 
dollars, to satisfy which debt the bank had agreed to take 
the real estate mentioned in the deed, conveyed the land to 
Campbell, who was to stand seized of the premises upon the 
trust and confidence that they should be sold by him for such 
a sum as should be directed by the bank, and the proceeds 
applied to the sole use and benefit of the bank; and if not 
sold, then that Campbell was to stand seized to the use of 
the bank and its assigns.

Campbell did not sign the deed nor accept the trust other-
wise than by silence.

In 1850 the legislature of Wisconsin passed a statute which 
abolished uses and trusts except as preserved in the act. One 
of the provisions of the statute was that—

“ Every person who, by virtue of any grant, assignment or 
devise, now is or hereafter shall be entitled to the actual posses-
sion of lands, and the receipt of the rents and profits thereof in 
law or equity, shall be deemed to have the legal estate therein.”

Other provisions of the statute defined the only cases in 
which valid express trusts might be made.

On the 31st October, 1848, the bank made a conveyance 
of the lands to Manly, Calhoun, and Ridgely for the benefit 
of the creditors of the institution and for the payment of its 
debts. The deed, however, was special in form, and made 
under circumstances which it is necessary to state. For many 
years before it was made the bank had been embarrassed, 
and several statutes were passed by the legislature of Illinois 
for the purpose of enabling and compelling it to close its 
business and pay its liabilities. The last of these, approved 
March 1st, 1847, required the officers of the bank, if they 
should not have closed up its affairs prior to the 1st day of 
November, 1848, to turn over to three persons to be named by 
the governor, all the property, rights, and credits of the bank, 
when the trustees were to proceed to wind up its affairs. The
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governor, under this act, named Manly, Calhoun, and Ridgely 
as the persons to take charge of the bank, and on the day 
before the power of the bank to act ceased by law the con-
veyance we have mentioned was made by order of the board 
of directors. In this deed of conveyance they recited that it 
was made in pursuance of the act of March 1st, 1847, and for 
the purpose of carrying into effect its provisions, and that it 
was made to those persons because they had been so ap-
pointed by the governor under that act.

The last section of the act just referred to, after that pre-
vious section of it, and, indeed, previous statutes had fully 
defined the duties and powers of these trustees, declared that 
“ the real estate of said bank shall be liable to taxation and 
sale on execution in the same manner as the property of in-
dividuals.”

In this state of things, a statute of Wisconsin having 
declared that “lands, tenements, and real estate holden by 
any one in trust for another, shall be liable to debts, judg-
ments, decrees, executions, and attachments against the per-
son to whose use they are holden,” one Henry Corwith, in 
August, 1853, commenced a suit in the State court of Wis-
consin against the State Bank of Illinois, and attached these 
lands. Manly, Calhoun, and Ridgely entered an appearance 
to the suit, and moved to dissolve the attachment; and the 
bank, by its attorney, appeared and defended the suit.

Under these proceedings (the legislature of Wisconsin 
having made provision by special statute for a case in which 
a bank, whose functions had ceased, but which yet owned 
property, and owed debts in Wisconsin, might be sued and 
the property subjected to the payment of those debts), Cor-
with got judgment; and by a writ of execution, which had 
no seal at the time, though one was afterwards put by order 
of the court, upon motion to amend, sold the land to one 
Earnest (no party to the suit), who transferred his certificate 
to Scales, the defendant. The judgment under which this 
sale was made was afterwards set aside; but after many efforts 
in the State courts to set aside this sale, it was finally affirmed



26 Mc Goon  v. Sca le s . [Sup. Ct.

Argument for the plaintiff in error.

in the courts of Wisconsin, including the Supreme Court, 
and the defendant, Scales, received the sheriff’s deed on that 
sale on the 17th March, 1868.

Such was the defendant’s title. The plaintiff claimed 
under several different titles. Among them was:

1st. By deed of quit-claim from Gear, dated January 17th, 
1867.

2d. By deed dated July 12th, 1865, from James Campbell, 
trustee under Gear’s trust deed of November, 1842.

3d. By deeds under tax sales, in 1849, from the clerk of 
the board of supervisors of the county in Wisconsin where 
the lands were, to the county, and from the county to him, 
McGoon, the plaintiff’.

The court below told the jury that the defendant’s title 
was the true title, and the verdict and judgment having gone 
accordingly, the case was now here for review.

Messrs. Carlisle and Magoon, for the plaintiff in error, con-
tended,

That the deeds under the tax sales, in 1849, of themselves 
passed title.

That Gear’s deed of trust to Campbell vested the estate 
in Campbell alone; that the estate was not a dry estate, but 
an active trust, and the trustee’s title in ejectment good 
against the world. The recent and as yet unreported case 
of Goodrich v. City of Milwaukee, in the Supreme Court of 
Wisconsin, on which the counsel much relied, showed this, 
as they argued. Accordingly, the Wisconsin statute of 1850 
had not vested the estate in the bank, but it remained in 
Campbell, and by his deed of 1865 passed to McGoon.

Even if this were not so, that the bank, by its general 
assignment of 31st October, 1848, had passed the lands to 
those trustees, and that nothing remained on which Corwith’s 
attachment of 1853 against the bank could operate.

That, independently of all these, the bank, in 1853, was 
dead in law, its charter having expired, and itself having 
assigned all its estate.
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That the judgment under which the sale was made was 
reversed, and that the sale made under it fell accordingly.

That the execution had no seal, a defect which by com-
mon law and the statutes of Wisconsin made the writ void.*

Mr. Justice MILLER delivered the< opinion of the court.
The shortest and most satisfactory mode of showing the 

reasons for our judgment is to examine the title of defend-
ant, which the jury were told was the true one.

If the attachment proceedings conveyed a good title, it 
must prevail; and we proceed to an examination of some 
of the objections to it.

1. It is claimed that the land was sold for State taxes in 
April, 1849, and that the title under that sale became vested 
in plaintiff.

The answer to this is, that the land was then owned by the 
United States and was not subject to State taxation, the sale 
to Gear having been made in 1851, and the patent issued in 
1852.

2. It is claimed that at the time the attachment in favor 
of Corwith was levied on these lands, in his suit against the 
State Bank of Illinois, they were not subject to attachment 
and sale for the debts of that institution.

In establishing this proposition it is first asserted that the 
legal title never vested in the bank.

The deed from Gear to Campbell, in our judgment, did 
vest the legal title in the bank after the act of 1850. It is a 
principle too firmly established to admit of dispute at this 
day, that to the law of the State in which land is situated 
must we look for the rules which govern its descent, aliena-
tion, and transfer, and for the effect and construction of 
conveyances.

The effect of the statute of Wisconsin, passed in 1850, 
was to abolish all passive trusts in which the trustee held a 
mere naked or dry trust for the use of the cestui que trust, and 
to vest the title in the beneficiary. And the only question

* Insurance Company v. Hallock, 6 Wallace, 556.
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to be decided in this connection is whether the deed of Gear 
to Campbell is of this character.

The bank buys the land of Gear for fifty thousand dollars, 
the amount of its debt against Gear, which is thereby satis-
fied. Campbell does not sign the deed or accept the trust 
otherwise than by silence. If the land is not sold, he holds 
the naked legal title to the use of the bank and its assigns. 
The only possible event in which he may be called into action 
is on a sale of the land. It is equally clear, that in this sale 
the only part to be performed by him was to make convey-
ance. He is to sell for such sum or sums as shall be directed 
by the president, directors, &c., of the bank, and they are to 
receive the proceeds of sale. In other words, they find a 
purchaser at such price as they may be willing to take, they 
receive the purchase-money, and Mr. Campbell makes a con-
veyance. It is difficult to conceive of a more passive trust, 
or one in which the trustee may be called upon to do less 
than in this.

A case decided recently by the Supreme Court of Wiscon-
sin is produced to us in manuscript, and much relied on as 
holding views adverse to those above stated. But we think 
it supports them. That court says, that “ by the statute of 
uses and trusts passive trusts are abolished. By passive 
trusts we mean those which are express, or created by the 
words of some deed or other instrument of writing, and not 
those arising or resulting by implication of law. Every 
express passive trust is abolished, and the deed or instru-
ment by which it is created, or attempted to be, takes effect 
as a conveyance directly to the cestui que trust in whom the 
legal title vests, and the trustee acquires no estate or interest 
whatever. A conveyance of land from A. to B. to the use of 
or in trust for C., the trustee having no active duties to per-
form, constitutes a passive trust.”

We think this is a sound construction of the statute, and 
that the deed to Campbell comes within it. In the case 
before the Wisconsin court the trustee was directed to bar-
gain, sell, and convey, to lease, demise, and mortgage the 
lands as he might be directed by the cestui que trusty and to
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pay over to her all the moneys arising from said property, 
whether from rents, sale, or mortgage, and take her written 
receipt therefor, and to reinvest the same from time to time 
as she should in writing direct.

There can be no doubt that this trust was an active one, 
and as little that the one before us was not.

But if this were otherwise, a statute of Wisconsin in force 
when the land was sold under Corwith’s judgment declares, 
that “ lands, tenements, and real estate holden by any one in 
trust for another, shall *be  liable to debts, judgments, de-
crees, executions, and attachments against the person to 
whose use they are holden.” So that if the trust in Camp-
bell was a valid one, these lands were still liable to be sold 
on execution for the debt of the bank. Nor can it be doubted 
that such a sale, when lawful in all other respects, and com-
pleted by the conveyance of the sheriff, vested in the grantee 
the legal title to the land.

But it is said, secondly, that conceding the title to have 
been vested in the bank, that corporation had made a con-
veyance of the lands, before Corwith’s proceedings were in-
stituted, to Manly, Calhoun, and Ridgely, for the benefit of 
the creditors of the bank and for the payment of its debts.

There is no question that such a deed was made, nor is it 
denied that a valid deed of assignment, for the benefit of 
creditors, generally places the property so assigned beyond 
the reach of the ordinary process of attachment or execution 
directed against the property of the assignor.

But the deed in question was a peculiar deed, and made 
under very peculiar circumstances.

Under the circumstances, it cannot be doubted that the 
effect of this conveyance is to be measured by the terms of 
the act, and that if any of its provisions are in conflict with 
that act they must to that extent give way. Now, the very 
last section of that, act, after the previous sections, and, in-
deed, previous statutes had fully defined the duties and powers 
of these trustees, declares expressly that “ the real estate of 
said bank shall be liable to taxation' and sale on execution in 
the same manner as the property of individuals.” So far,
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then, as this conveyance by the bank to thè trustees affected 
the liability of these lands to judicial sale for the debts of the 
bank, it left them in precisely the same condition they were 
before, and this whether the deed to Campbell is to be con-
strued as a passive or an active trust, and the title of the bank 
under it a legal or an equitable one.

It must, therefore, be taken as established that the land in 
question was liable to be subjected to judicial sale for the 
debts of the bank, and the only remaining question con-
cerns the validity of the proceeding under which this was 
attempted.

Most of the objections urged under this head relate to the 
regularity of those proceedings, and many errors are pointed 
out which are supposed to affect the title acquired under 
them. But the doctrine of this court, and of all the courts 
of this country, is firmly established, that if the court in 
which the proceedings took place had jurisdiction to render 
the judgment which it did, no error in its proceedings which 
did not affect the jurisdiction will render the proceeding 
void; nor can such errors be considered when the judgment 
is brought collaterally into question. With this cardinal 
principle in mind many of the alleged errors in the proceed-
ing under the attachment must be disregarded.

There can be no question of the right of the legislature of 
Wisconsin to pass such laws as will subject property within 
her territory, held or owned by non-residents, to the payment 
of the debts of such owners; and the manner of doing this 
is also entirely within legislative control, provided it does 
not violate some of the provisions of the Federal or State 
constitutions.

The court in which these proceedings were had was a 
court of general jurisdiction, and had undoubted authority 
to attach the property of the bank for the payment of its 
debts, and every presumption must be made in favor of the 
validity of its proceeding not inconsistent with the record.

We will, however, notice a few of the alleged errors which 
are supposed to touch the point of the court’s jurisdiction.

1. It is said that the bank was dead in law, and that as
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the suit was instituted against the bank by name, no juris-
diction was acquired.

It is by no means certain that the bank had no capacity to 
sustain a suit, notwithstanding the expiration of its charter 
and the transfer of its property to trustees. But, however 
this may be, those very trustees, in whom plaintiff claims that 
the title was vested, and from whom he derives title by deed, 
appeared to this suit and moved to dissolve the attachment, 
and the bank appeared by attorney and defended the suit. 
Both must then be bound by these proceedings, and neither 
can deny a jurisdiction to which they voluntarily submitted.

2. The legislature of Wisconsin had made provision by 
special statute for a case in which a bank, whose functions 
had ceased, but which yet owned property and owed debts 
in Wisconsin, might be sued and the property subjected to 
the payment of those debts. The constitutionality of this act 
is denied; but no provision of the constitution of Wisconsin 
or of the United States is pointed out which is opposed to 
such legislation. It would, on the contrary, be a strange 
defect in the legislative power if, under such circumstances, 
a State could not frame laws which would enable her citizens 
to subject the lands of a corporation whose charter had ex-
pired to the debts which it owed to her citizens.

3. It is said that the judgment under which this sale was 
made was reversed, and this is true.

But the sale was made while the judgment was in force 
to one who was no party to the suit, and the reversal of the 
judgment could not, as is well settled, affect the purchaser.

4. It is said the sale was void because made under an exe-
cution which had no seal.

The court from which the execution issued permitted it 
to be amended after sale by affixing a seal. Whether the 
sale would have been void without the seal, and whether 
the amendment was rightfully made, were questions of Wis-
consin law, and this and all other such questions were de-
cided in favor of the sale by the Wisconsin court on motion 
to set aside the sale. That decision must control us as to 
all that concerns the regularity of these proceedings.
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As we have examined all that can be said to affect the 
jurisdiction of the court and the authority of the officer to 
make the sale, we need inquire no further.

Jud gmen t  aff irmed .

Haver  v . Yak er .

Although it is true, as a principle of international law, that, as respects the 
rights of either government under it, a treaty is considered as concluded 
and binding from the date of its signature, and that in this regard the 
exchange of ratifications has a retroactive effect, confirming the treaty 
from its date; a different rule prevails where the treaty operates on in-
dividual rights. There the principle of relation does not apply to rights 
of this character which were vested before the treaty was ratified, and 
in so far as it affects them it is not considered as concluded until there is 
an exchange of ratifications.

Error  to the Court of Appeals of Kentucky; the case 
being thus:

One Yaker, a Swiss by birth, who had come many years 
ago to the United States and become a naturalized citizen 
thereof, died in Kentucky in 1853, intestate, seized of real 
estate there. He left a widow, who was a resident and citi-
zen of Kentucky, and certain heirs and next of kin, aliens 
and residents in Switzerland.

By the laws of Kentucky in force in 1853, the date of his 
death, aliens were not allowed to inherit real estate except 
under certain conditions, within which Yaker’s heirs did not 
come, and if the matter was to depend on those laws, the 
widow was, by the laws then in force in Kentucky, plainly 
entitled to the estate.

However, in 1850, a treaty was “ concluded and signed ” 
by the respective plenipotentiaries of the two countries, be-
tween the Swiss Confederation and the United States,*  upon 
the proper construction of which, as Yaker’s heirs asserted— 
although the widow denied that the construction put upon

* 11 Stat, at Large, 587.
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the treaty by the heirs was a right one—these heirs were en-
titled to take and hold the estate. The treaty provided by 
its terms that it should be submitted on both sides to the 
approval and ratification of the respective competent author-
ities of each contracting party, and that the ratifications 
should be exchanged at Washington as soon as circumstances 
should admit. It was so submitted, but was not duly ratified, 
nor were the respective ratifications exchanged in Washing-
ton till November 8th, 1855, at which time the ratification 
and exchange was made. And on the next day the Presi-
dent, by proclamation—the treaty having been altered in 
the Senate—made the treaty public.

In 1859 the Swiss heirs, who had apparently not heard be-
fore of their kinsman’s death, instituted proceedings to have 
the real estate of their kinsman, now in possession of the 
widow, assigned to them, and arguing that on a right con-
struction of the treaty it was theirs.

But a preliminary question, and in case of one resolution 
of it, a conclusive objection to their claim was here raised; 
the question, namely, at what time the treaty of 1850-55, 
as it regarded private rights, became a law. Was it when 
it bore date, or was it only when the ratifications were ex-
changed between the parties to it? If not until it was rati-
fied, then there was no necessity of deciding whether by its 
terms the heirs of Yaker had any just claim to this real 
estate, because in no aspect of the case could the treaty have 
a retroactive effect so as to defeat the title of the widow, 
which vested in her, by the law of Kentucky of 1853, on the 
death of her husband.

The Court of Appeals of Kentucky, where the heirs set 
up the trèaty as a basis of their title, decided that it took 
effect only when ratified, and so deciding against their claim, 
the case was now here for review under the twenty-fifth sec-
tion of the Judiciary Act.

Messrs. Carlisle and McPherson, for the heirs, citing Kent’s 
Commentaries,*  and United States v. Reynes,f in this court,

* Vol. i, 170. f 9 Howard, 148, 289.
3VOL. IX.
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contended that a treaty binds the contracting parties from its 
conclusion; and that this is understood to be from the day 
it is signed. If that view was right, the treaty was opera-
tive at the date of Taker’s death, and as they argued carried 
the estate to the heirs.

Jfr. Montgomery Blair, contra; a brie/ of Messrs. Porter and 
Beck being filed on the same side, argued that while the position 
of the other side might be admitted so far as respected the 
contracting governments, the position was not true as re-
spected private rights. And this for a good reason. For 
that with us a treaty must be agreed to by the Senate, and 
this in secret session, before it becomes a law. While before 
the Senate it may be amended and largely altered. This 
particular treaty, the President’s proclamation shows, was 
amended, and for aught that appears to the contrary, the 
very article upon which the heirs of Yaker now found their 
claim, may have been the only amendment made, and it may 
have been inserted long after Yaker’s death and the accrual 
of the widow’s rights.

If this view is right we need not inquire into the meaning 
of the treaty.

Mr. Justice DAVIS delivered the opinion of the court.
It is undoubtedly true, as a principle of international law, 

that, as respects the rights of either government under it, a 
treaty is considered as concluded and binding from the date of 
its signature. In this regard the exchange of ratifications 
has a retroactive effect, confirming the treaty from its date.*  
But a different rule prevails where the treaty operates on in-
dividual rights. The principle of relation does not apply to 
rights of this character, which were vested before the treaty 
was ratified. In so far as it affects them, it is not considered 
as concluded until there is an exchange of ratifications, and 
this we understand to have been decided by this court, in 
Arredondo’s ease, reported in 6th Peters, f The reason of

* Wheaton’s International Law, by Dana, 836, bottom paging.
f Vol. vi, p. 749.
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the rule is apparent. In this country, a treaty is something 
more than a contract, for the Federal Constitution declares 
it to be the law of the land. If so, before it can become a 
law, the Senate, in whom rests the authority to ratify it, must 
agree to it. But the Senate are not required to adopt or re-
ject it as a whole, but may modify or amend it, as was done 
with the treaty under consideration. As the individual citi-
zen, on whose rights of property it operates, has no means 
of knowing anything of it while before the Senate, it would 
be wrong in principle to hold him bound by it, as the law of 
the land, until it was ratified and proclaimed. And to con-
strue the law, so as to make the ratification of the treaty 
relate back to its signing, thereby divesting a title already 
vested, would be manifestly unjust, and cannot be sanctioned.

These views dispose of this case, and we are not required 
to determine whether this treaty, if it had become a law at 
an earlier date, would have secured the plaintiffs in error the 
interest which they claim in the real estate left by Taker at 
his death.

Judgme nt  af fi rmed .

Gut  v . The  Stat e .

1. A law of a State changing the place of trial from one county to another
county in the same district, or even to a different district from that in 
which the offence was committed, or the indictment found, is not an 
ex post facto law, though passed subsequent to the commission of the 
offence or the finding of the indictment. An ex post facto law does not 
involve, in any of its definitions, a change of the place of trial of an 
alleged offence after its commission.

2. The decision of the highest court of a State, that an act of the State is not
in conflict with a provision of its constitution, is conclusive upon this 
court.

Error  to the Supreme Court of Minnesota. The case 
was thus:

A statute of Minnesota, in force in 1866, required that 
criminal causes should be tried in the county where the 
offences were committed. The offence charged against the 
defendant was committed in December of that year, in the 
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county of Brown, in that State. At that time four other 
counties, which were unorganized, were attached to Brown 
County for judicial purposes. On the 9th of March, 1867, 
a statute was passed by the legislature of the State author-
izing the judge of the District Court, in cases where one or 
more counties were attached to another county for judicial 
purposes, to order, whenever he should consider it to be in 
furtherance of justice, or for the public convenience, that 
the place of holding the court should be changed from the 
county then designated by law to one of the other counties 
thus attached.

Under this act the judge of the district embracing Brown 
County ordered that the place of holding the court should 
be changed from that county to the county of Redwood, 
within the same district, and the change was accordingly 
made. The court subsequently held its sessions in Redwood 
County, where the defendant, in September, 1867, was in-
dicted for murder in the first degree. The plea of not guilty 
having been interposed the case was transferred, on his mo-
tion, to Nicollet County, in an adjoining district, where he 
was tried, convicted, and sentenced. On appeal to the Su-
preme Court of the State the judgment was affirmed, and 
the case was now brought to this court under the 25th sec-
tion of the Judiciary Act.

Mr. E. M. Wilson, for the plaintiff in error,. contended in 
this court, as it was also contended in the court below, that 
the act of Minnesota, under which the court was held in 
Redwood County, and the grand jury were summoned, was 
unconstitutional so far as it authorized an indictment or trial 
there of an offence previously committed in Brown County; 
that it was in effect an ex post facto law, and, therefore, within 
the inhibition of the Federal Constitution.

Mr. F. R. E. Cornell, Attorney-General of Minnesota, contra.

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

The objection to the act of Minnesota, if there be any,
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does not rest on the ground that it is an ex post facto law, and, 
therefore, within the inhibition of the Federal Constitution. 
It must rest, if it has any force, upon that provision of the 
State constitution which declares that, “in all criminal pros-
ecutions, the accused shall enjoy the right to a speedy and 
public trial by an impartial jury of the county or district 
wherein the crime shall have been committed, which county 
or district shall have been previously ascertained by law.” 
But the Supreme Court of the State has held that the act in 
question is not in'conflict with this provision; that the act 
does not change the district, but merely the place of trial in 
the district, which is not forbidden. And it appears that 
jurors for the trial of criminal offences committed in one 
of the counties of the several attached together for judicial 
purposes, are chosen from all the counties; and that this was 
the law before, as it has been since the passage of the act 
which is the subject of complaint. Therefore the defendant, 
had he not secured, by his own motion, a change of venue, 
would have had a jury of the district in which the crime was 
committed, and which district was previously ascertained 
by law.

The ruling of the State court is conclusive upon this court, 
upon the point that the law in question does not violate the 
constitutional provision cited.*

Undoubtedly the provision securing to the accused a public 
trial within the county or district in which the offence is 
committed is of the highest importance. It prevents the 
possibility of sending him for trial to a remote district, at a 
distance from friends, among strangers, and perhaps parties 
animated by prejudices of a personal or partisan character; 
but its enforcement in cases arising under State laws is not 
a matter within the jurisdiction of the Federal courts.

A law changing the place of trial from one county to an-
other county in the same district, or even to a different dis-
trict from that in which the offence was committed, or the

Randall v. Brigham, 7 Wallace, 541; Provident Institution «. Massa-
chusetts, 6 Id. 630.
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indictment found, is not an ex post facto law, though passed 
subsequent to the commission of the offence or the finding 
of the indictment. An ex post facto law does not involve, in 
any of its definitions, a change of the place of trial of an 
alleged offence after its commission. It is defined by Chief 
Justice Marshall, in Fletcher v. Peckf to be a law, “which 
renders an act punishable in a manner in which it was not 
punishable when it was committed;” and in Cummings v. 
Missouri^ with somewhat greater fulness, as a law “ which 
imposes a punishment for an act which was not punishable 
at the time it was committed; or imposes additional punish-
ment to that then prescribed; or changes the rules of evi-
dence, by which less or different testimony is sufficient to 
convict than was then required.”

The act of Minnesota under consideration has no feature 
which brings it within either of these definitions.

Jud gmen t  aff irmed .

Bas se t  v . Unite d  Stat es .

1. ■ Where a court sitting in place of a jury finds the facts, this court cannot
review that finding.

2. A plea of nul tiel record raises a question of law, where the supposed
record is of the court in which the plea is filed.

3. Therefore, where the record relied on is produced in such a case, and
made part of the record by a statement of facts agreed on, it is a ques-
tion of law whether it supports or fails to support the plea, and can be 
reviewed in this court.

4. It is competent for a court, for good cause, to set aside, at the same term
at which it was rendered, a judgment of conviction on confession, though 
the defendant had entered upon the imprisonment ordered by the sen-
tence.

5. In such case the original indictment is still pending, and a bail bond
given after this, for the prisoner’s appearance from day to day, is valid.

Error  to the Circuit Court for the Northern District of 
Ohio.

The United States sued Basset and another on a recogni-
zance of bail, to which they pleaded two pleas:

* 6 Cranch, 138. f 4 Wallace, 326.
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1. That there was no record of any such recognizance in 
the court.

2. That there was no indictment, as recited in said recog-
nizance, pending against their principal when the recogni-
zance was entered into, because they say that he had pleaded 
guilty to the indictment, and judgment had passed against 
him, and he had been delivered to the jail of Erie County, 
and had entered upon the expiation of his sentence.

The United States took issue on both these pleas, and the 
case was submitted to the court without a jury.

1. In respect to the first plea, the production of the record 
of the case showed that the recognizance was taken, and re-
mained among the rolls and records of the court; so that 
there seemed nothing in the plea.

2. As regarded the second, it appeared by the record that 
to the indictment which the prisoner was held to answer by 
the recognizance, he had at an earlier period of the same 
term pleaded guilty, and had been sentenced to imprison-
ment in the jail of Erie County for six months, and was sent 
to that prison. But a few days after, on motion of the dis-
trict attorney, he was brought back on a writ of habeas corpus. 
When he was thus brought again into court, on motion of 
the district attorney, the former judgment was set aside, and 
the prisoner had leave to withdraw his plea of guilty formerly 
entered. It was after this was done that the recognizance on 
which this action was brought was given, conditioned for the 
appearance of the prisoner from day to day during the- term; 
and on his failing to appear the second day his recognizance 
was declared to be forfeited. All of this took place during, the 
same term of the court.

The court below decided that there was a record of the 
recognizance denied by the first plea, and that there was no 
such record of conviction and sentence as that set up in the 
second plea. On motion of defendants a new trial was granted, 
which was also by the court, and on this trial a statement 
of facts, agreed to and signed by counsel for both parties, 
was presented to the court, on which it rendered the same 
judgment that it had before. This statement of facts con-
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sisted of extracts from the records of the court, and it was 
upon the inspection of this record that the court decided the 
case.

The judgment was now brought here by Basset and the 
other obligors in the recognizance, and was submitted by them, 
without counsel, upon the record; and contra, upon a brief of Mr. 
Hoar, A. G., and Mr. Field, Assistant A. G.

Mr. Justice MILLER delivered the opinion of the court.
Both the pleas of the defendants were pleas of nul tiel 

record, the first denying the existence of the recognizance, 
and the second denying the pending of the indictment at the 
time the recognizance was taken. A plea of nul tiel record to 
a supposed record of the court in which the plea is made is 
tried by the court, because it is an issue to be determined by 
the inspection of its own records. But where the record of a 
foreign court is denied by this plea the issue is to be tried by 
a jury, because the existence of the record to be inspected 
must first be made by proof, ■which it may be necessary to 
submit to a jury.*

When a court sits in place of a jury and finds the facts 
this court cannot review that finding. If there is any error 
in such case, shown by the record, in admitting or rejecting 
testimony, it can be reviewed here. But when the court, 
by permission of the parties, takes the place of the jury, its 
finding of facts is conclusive, precisely as if a jury had found 
them by verdict.

In the case before us, however, the court did not sit to 
supply the place of a jury, because the record, the existence 
of which was denied by both pleas, was the record of the 
court in which the pleas were made. When, therefore, such 
record as did exist in regard to the matters in issue, was pre-
sented to the court, the only question to be determined, on 
which the court could exercise any judgment, was a question 
of law, namely, whether in legal effect there was found a 

* 1 Institute, 117, 270; Collins v. Matthews, 5 East, 473; Hall v. Wil-
liams, 6 Pickering, 117; Pattin v. Miller, 13 Sergeant & Kawle, 254.
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record of the recognizance, and a subsisting legal judgment 
of conviction and punishment prior to the taking of the re-
cognizance.

Both these questions of law are proper for review here, 
and are fairly presented by the agreed statement of what the 
record is.

1. In regard to the first, there is no doubt that the recog-
nizance was taken, and remains in the records of the court.

2. As regards the second plea, it appears by the record 
that all which took place took place during the same term of 
the court, and we see no reason to doubt that the court had 
power during that term, for proper cause, to set aside the 
judgment rendered on confession. This control of the court 
over its own judgment during the term is of every-day prac-
tice.*

The judgment then being set aside the indictment're-
mained, and the recognizance of the prisoner and his sure-
ties to appear and answer to it was valid.

Jud gme nt  aff irme d .

United  Sta te s v . Dew itt .

1. The 29th section of the Internal Revenue Act of March 2d, 1867 (14 Stat.
at Large, 484), which makes it a misdemeanor, punishable by fine and 
imprisonment, to mix for sale naphtha and illuminating oils, or to sell 
or offer such mixture for sale, or to sell or offer for sale oil made of 
petroleum for illuminating purposes, inflammable at less temperature or 
fire-test than 110 degrees Fahrenheit, is in fact a police regulation, 
relating exclusively to the internal trade of the States.

2. Accordingly, it can only have effect where the legislative authority of
Congress excludes, territorially, all State legislation, as for example, in 
the District of Columbia. Within State limits, it can have no consti-
tutional operation.

On  certificate of division in opinion between the judges 
of the Circuit Court for the Eastern District of Michigan; 
the case being this:

* King v. Price, 6 East, 323; Cheang-kee v. United States, 3 Wallace, 320.
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Section 29 of the act of March 2d, 1867,*  declares,
“That no person shall mix for sale naphtha and illuminating 

oils, or shall knowingly sell or keep for sale, or offer for sale such 
mixture, or shall sell or offer for sale oil made from petroleum 
for illuminating purposes, inflammable at less temperature or 
fire-test than 110 degrees Fahrenheit; and any person so doing, 
shall be held to be guilty of a misdemeanor, and on conviction 
thereof by indictment or presentment in any court of the United 
States having competent jurisdiction, shall be punished by fine, 
&c., and imprisonment,” &c.

Under this section one Dewitt was indicted, the offence 
charged being the offering for sale, at Detroit, in Michigan, 
oil made of petroleum of the description specified. There 
was no allegation that the sale was in violation or evasion 
of any tax imposed on the property sold. It was alleged 
only that the sale was made contrary to law.

To this indictment there was a demurrer; and thereupon 
arose two questions, on which the judges were opposed in 
opinion.

(1.) Whether the facts charged in the indictment con-
stituted any offence under any valid and constitutional law 
of the United States?

(2.) Whether the aforesaid section 29 of the act of March 
2d, 1867, was a valid and constitutional law of the United 
States ?

Jfr. Field, Assistant Attorney-General, for the United States.
Instances of the exercise of police power over certain in-

struments or agencies of commerce, for the protection of life 
and property, are found in various acts of Congress, f

In the License Tax Cases,£ it is held that the provisions of 
the internal revenue laws requiring the payment of a license 
tax, and prohibiting under penalties the exercise of certain 
kinds of business wdthin a State without such tax having

* 14 Stat, at Large, 484.
f Acts of March 3, 1843, 5 Stat, at Large, 626 ; August 30, 1852, 10 Id. 

61 ; May 5, 1864, 13 Id. 63 ; July 25, 1866, 14 Id. 228.
J 5 Wallace, 462.
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been paid, are only modes of enforcing the payment of 
excise taxes; that the payment of such special tax or license 
tax conveys to the licensee no authority to carry on the busi-
ness licensed within a State which prohibits its being carried 
on; but that such provisions of law as incidental to the tax-
ing power are not unconstitutional.

So far as appears, there was no law of the State of Michi-
gan regulating the sale of oil made from petroleum at the 
time when the alleged offence was committed. There is no 
decision of this court that Congress cannot enact a law regu-
lating trade in a State, in the absence of any regulation by 
the State, when the articles of the trade thus regulated may 
enter into commerce with other States or with foreign coun-
tries. It has been decided by this court that Congress may 
prohibit the exercise of a trade "within a State under a pen-
alty, in aid of, or for the purpose of collecting excise taxes 
levied upon the exercise of such trade.

One reason for the enactment may have been the protec-
tion of transportation companies between the States and be-
tween the United States and foreign countries from danger 
to property and life in transporting oil, mixed or sold in vio-
lation of this statute; and the protection of revenue officers 
in the examination, gauging, marking, and storing of such 
oil, and the proper distinction between and classification of 
different kinds of mineral oils made necessary for the con-
venient assessment and collection of excise taxes. If this 
was the reason, then the regulations are fairly incidental to 
the exercise of the power to regulate commerce or of the 
taxing power, and, as such, constitutional.

Mr. Wills, contra.

The CHIEF JUSTICE delivered the opinion of the court.
The questions certified resolve themselves into this: Has 

Congiess power, under the Constitution, to prohibit trade 
within the limits of a State?

That Congress has power to regulate commerce with 
foieign nations and among the several States, and with the 
Indian tribes, the Constitution expressly declares. But this
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express grant of power to regulate commerce among the 
States has always been understood as limited by its terms; 
and as a virtual denial of any power to interfere with the 
internal trade and business of the separate States; except, 
indeed, as a necessary and proper means for carrying into 
execution some other power expressly granted or vested.

It has been urged in argument that the provision under 
which this indictment was framed is within this exception; 
that the prohibition of the sale of the illuminating oil de-
scribed in the indictment was in aid and support of the in-
ternal revenue tax imposed on other illuminating oils. And 
we have been referred to provisions, supposed to be analo-
gous, regulating the business of distilling liquors, and the 
mode of packing various manufactured articles; but the 
analogy appears to fail at the essential point, for the regu-
lations referred to are restricted to the very articles which 
are the subject of taxation, and are plainly adapted to secure 
the collection of the tax imposed; while, in the case before 
us, no tax is imposed on the oils the sale of which is pro-
hibited. If the prohibition, therefore, has any relation to 
taxation at all, it is merely that of increasing the production 
and sale of other oils, and, consequently, the revenue derived 
from them, by excluding from the market the particular kind 
described.

This consequence is too remote and too uncertain to war-
rant us in saying that the prohibition is an appropriate and 
plainly adapted means for carrying into execution the power 
of laying and collecting taxes.

There is, indeed, no reason for saying that it was regarded 
by Congress as such a means, except that it is found in an 
act imposing internal duties. Standing by itself, it is plainly 
a regulation of police; and that it was so considered, it not 
by the Congress which enacted it, certainly by the succeed-
ing Congress, may be inferred from the circumstance, that 
while all special taxes on illuminating oils were repealed by 
the act of July 20th, 1868, which subjected distillers and re-
finers to the tax on sales as manufacturers, this prohibition 
was left unrepealed.
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As a police regulation, relating exclusively to the internal 
I trade of th-e States, it can only have effect where the legis- 
l lative authority of Congress excludes, territorially, all State 
j legislation, as for example, in the District of Columbia. 
I Within State limits, it can have no constitutional operation. 
I This has been. so frequently declared by this court, results 
I so obviously from the terms of the Constitution, and has 

been so fully explained and supported on former occasions,*  
that we think it unnecessary to enter again upon the dis-
cussion.

The first question certified must, therefore, be answered 
in the negative.

The second question must also be answered in the nega- 
| tive, except so far as the section named operates within the 

CTnited States, but without the limits of any State.

Filor  v . Unite d  States .

1. The act of Congress of July 4th, 1864 (13 Stat, at Large, 381), declares “that 
the jurisdiction of the Court of Claims shall not extend to, or include, 
any claim against the United States, growing out of the destruction or 
appropriation of, or damage to, property by the army or navy, or any 
part of the army or navy engaged in the suppression of the rebellion, 
from the commencement to the close thereof.” Under this act held, 
that the term “appropriation ” includes all taking and use of property 
by the army or navy, in the course of the war, not authorized by con-
tract vrith the government.

• No lease of premises at Key West for the use of the quartermaster’s de-
partment, or any branch of it, in 1862, made by the acting assistant 
quartermaster at that place, was binding upon the government until ap-
proved by the quartermaster-general, though the action of the subordi-
nate officer in making such lease was taken by direction of the military 
commander at that station. Until such approval the action of the offi-
cers at Key West was ineffectual to fix any liability upon the govern-
ment. The obligation of the government for the use of the property 
is what it would have been if the possession had been taken and held 
without the existence of the lease.

License Cases, 5 Howard, 504 ; Passenger Cases, 7 Id. 283 ; License Tax 
ases, 5 Wallace, 470; and the cases cited.
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3. The unauthorized acts of the officers at Key West cannot estop the gov-
ernment from insisting upon their invalidity, however beneficial they 
may have proved to the United States.

Appeal  from the Court of Claims. The material facts of 
this case, as found by the court, were thus:

In 1861 one Asa F. Tift, a citizen of Florida, was the 
owner in fee of certain real property, situated in Key West, 
in that State, known as Tift’s wharf. In January of that 
year he was a member of the convention which passed the 
ordinance of secession, purporting to dissolve the connection 
of the State with the National Union, and signed the ordi-
nance. In May following, with the intention of joining the 
Confederates against the United States, he left Key West 
and removed to the State of Georgia, where he resided dur-
ing the continuance of the rebellion. Before leaving Key 
West he executed a power of attorney to one Charles Tift, 
authorizing him to sell and convey all his property, or any 
part of it, situated on that island. In December, 1861, 
through his attorney, he sold and conveyed the premises 
to the petitioners, as tenants in common, for the consid-
eration of eighteen thousand dollars, for which sum they 
gave their several promissory notes, according to their re-
spective proportions, of which three, each for one thousand 
dollars, were payable on demand, and the residue were pay-
able from one to five years, with annual interest at six per 
cent. These notes were retained by the attorney under 
an agreement between him and the makers until after Asa 
8. Tift had received from the President a full pardon for 
offences committed by participation in the rebellion, which 
was granted in July, 1865. They were then delivered to 
him.

After the purchase made by the petitioners the officers of 
the quartermaster’s department at Key West desired posses-
sion of the wharf, and its appurtenances, for the use of the 
United States, but the petitioners refused to lease the prop-
erty. Thereupon the commanding officer at Key West, “ for 
the purpose of effecting a lease of it” (such is the language 
of the finding), issued an order for its seizure “for the use of
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the quartermaster’s department of the United States army.” 
Under the pressure of this order an agreement was concluded 
between Filor, one of the petitioners, acting for all of them, 
and Lieutenant Gibbs, of the United States army, at the time 
assistant quartermaster, who assumed to act on behalf of the 
United States, which agreement purported to lease the prop-
erty, and various pieces of machinery, and other articles 
connected with it, to the United States for one year from 
January 1st, 1862, and as much longer as might be required 
by the quartermaster’s department, at an annual rent of six 
thousand dollars, payable quarterly. This agreement was 
approved by the commanding officer at Key West, but was 
not approved by the quartermaster-general, nor was it disap-
proved by him until February 8th, 1866. Under the agree-
ment the officers of the quartermaster’s department at Key 
West entered upon and took possession of the premises, and 
used them in the service of the United States until the 1st 
of January, 1867.

No rent was ever paid to the petitioners under the agree-
ment, or for the use and occupation of the premises, and to 
recover the full amount stipulated for the five years, the 
present suit was brought.

When the agreement was made, and possession was taken 
of the premises, the officers of the quartermaster’s depart-
ment at Key West had full knowledge of the fact that Asa 
F. Tift had adhered to Florida in her attempted secession 
from the Union, and had joined the Confederates in Georgia, 
and was, with them, in open war against the United States at 
the time the deed was executed to the petitioners.

The Court of Claims held that the deed was void, as a 
contract between enemies, and that the officers of the quar-
termaster’s department at Key West were not authorized to 
hire for the United States the premises, the title to which was 
invalid, from the circumstances stated, which were known to 
them at the time.

Jfr. Thomas Wilson, for the appellant. Mr. Talbot, contra, for 
the United States, was stopped by the court.
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Mr. Justice FIELD, after stating the facts of the case, de-
livered the opinion of the court, as follows:

The determination of this case does not depend upon the 
validity or invalidity of the title of the petitioners to the 
property in question. The difficulty with their claim does 
not arise, as the court below appears to have considered, solely 
frbm the supposed invalidity of their title. There is a diffi-
culty from another quarter. We do not find, in any regu-
lation of the army, or in any act of Congress, that the acting 
assistant quartermaster at Key West was invested with power 
to bind the United States to the agreement or lease produced, 
even though his action was taken by direction of the military 
commander at that station, and the instrument wTas approved 
by him. No lease of premises for the use of the quarter-
master’s department, or any branch of it, could be binding 
upon the government until approved by the quartermaster-
general. Until such approval the action of the officers at 
Key West was as ineffectual to fix any liability upon the 
government as if they had been entirely disconnected from 
the public service. The agreement or lease was, so far as 
the government is concerned, the work of strangers. The 
obligation of the government for the use of the property is 
exactly what it would have been if the possession had been 
taken and held without the existence of the agreement. 
Any obligation of that character cannot be considered by 
the Court of Claims. The jurisdiction of that court, says 
the act of Congress of July 4th, 1864, “shall not extend to, 
or include, any claim against the United States, growing out 
of the destruction or appropriation of, or damage to, property 
by the army or navy, or any part of the army or navy engaged 
in the suppression of the rebellion, from the commencement 
to the close thereof.”* The premises of the petitioners were 
thus appropriated by a portion of the army. It matters not 
that the petitioners, supposing that the officers at Key West 
could bind the government to pay a stipulated rent for the 
premises, consented to such appropriation. The manner of

13 Stat, at Large, 381.
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the appropriation, whether made by force or upon the con-
sent of the owner, does not affect the question of jurisdiction. 
The consideration of any claim, whatever its character, grow-
ing out of such appropriation, is excluded. The term appro-
priation is of the broadest import: it includes all taking and 
use of property by the army or navy, in the course of the 
war, not authorized by contract with the government. The 
use may be permanent or temporary, and it may result in 
the destruction of or mere injury to the property. If the 
right to the property, or to its use, is not obtained by valid 
contract with the government, the taking or use of it is an 
appropriation within the meaning of the act of Congress.

The learned counsel of the petitioners is correct in stating 
that leasing and appropriation are different acts, but he errs 
when he assumes that the instrument in this case has any 
greater validity as the act of the government than if it had 
been signed by himself.

The doctrine of estoppel, which the counsel invokes, has 
no application. There is no place where the doctrine can 
come in. The officers at Key West did not represent the 
United States, except in their military capacity, though as-
suming to do so. In signing the agreement, and in taking 
possession of the premises claimed by the petitioners, they 
acted on their own responsibility. Their unauthorized acts 
cannot estop the government from insisting upon their in-
validity, however beneficial they may have proved to the 
United States. If the petitioners are entitled to compensa-
tion for the use of the property they must seek it from Con-
gress. The Court of Claims can award them none.

Judgme nt  af firm ed .

4VOL. IX.
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Chica go  v . Sheldo n .

1. The clause in the ordinance of May 23d, 1859, by which the city of Chi-
cago granted to the North Chicago City Railway Company the right to 
construct a railway, the company agreeing, that it should—

“As respects the grading, paving, macadamizing, filling, or planking of 
the streets or parts of the streets, upon which they shall construct their 
said railways, or any of them, keep eight feet in width along the line 
of said railway on all the streets where one track is constructed, and 
sixteen feet in width along the line of said railway where two tracks are 
constructed, in good repair and condition"—
does not make the company liable for curbing, grading, and paving the 
streets with an entirely new pavement. The obligation of the company 
extended to repairs only.

2. A contract having been entered into between parties, valid at the time,
by the laws of the State, no decision of the courts of the State, subse-
quently made, can impair its obligation.

In  error to the Circuit Court for the Northern District of 
Illinois; the case being thus:

The constitution of Illinois ordains that taxes shall be 
levied so that each person shall pay in proportion to the value 
of his property; and that where corporate authorities of 
counties, cities, &c., are authorized to levy and collect taxes 
for corporate purposes, the taxes shall be uniform in respect 
to persons and property.

With these provisions in force, as fundamental law, the 
legislature of the State, in February, 1859, authorized the 
North Chicago City Railway Company to construct and op-
erate a single or double track of a horse railway on certain 
streets of the city, “in such manner and upon such terms and 
conditions, and with such rights and privileges as the said 
common council may, by contract with said parties, pre*  
scribe.”

On the 23d May, of the same year, the common council 
passed an ordinance by which they granted to the company 
permission to lay, for twenty-five years, a single or double 
track of railway on certain streets of the city, upon certain 
conditions prescribed; these conditions relating chiefly to 
the sort of motive power, the purposes for which the railway 
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was to be used, the style and class of car, the sort of track 
and degree of its elevation, and the rates of fare. Then 
followed a section thus :

“ The said company shall, as respects the grading, paving, mac-
adamizing, filling, or planking of the streets, or parts of the streets, 
upon which they shall construct their said railways, or any of them, 
keep eight feet in width along the line of said railway on all the 
streets wherever one track is constructed, and sixteen feet in 
width along the line of said railway where two tracks are con-
structed, in good repair and condition during all the time to which 
the privileges hereby granted to said company shall extend, in 
accordance wTith whatever order or regulation respecting the 
ordinary repairs thereof may be adopted by the common council 
of said city.”

After this contract was made, and carried into execution 
by the railway company, and up to the year 1866, the com-
mon council passed several ordinances for the improvement 
of some of the streets occupied by the company, thereby 
providing for curbing them with curbstone, grading and 
paving them with wooden blocks, known as the Nicholson 
pavement. Under none of these, however, was the railway 
property of the‘street railway corporation assessed, except 
under one passed in the year last named. In that year the 
proprietors of certain lots fronting on streets where the rail-
way was laid, refused .to pay the assessments made on them, 
upon the ground that the railroad property ought to be as-
sessed. The question between these proprietors of lots and 
the city was taken to the Supreme Court of the State, in the 
case of the City of Chicago v. Baer,*  where it was held (the 
previous case of Chicago v. Larned,^ being considered as in 
piinciple asserting that doctrine), that the legislature could 
not constitutionally grant power to the city to make such a 
contract as had been here granted to the railway company, 
that it was void, and that, as a consequence, the city "was 

ound to assess the railroad property. A special tax or

* 41 Illinois, 306. f 34 Id. 265.
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assessment of $28,677 was now accordingly imposed upon the 
property of the railway company, and the collection being 
threatened, one Sheldon, a large stockholder in the com-
pany—the company itself having declined to act—filed a bill 
in the court below to enjoin the collection, and the court en-
joined it accordingly. From that decree the city of Chicago 
brought the case here, the main question being whether 
under their contract to keep the road for a certain number 
of feet “ in good condition and repair,” the company could 
be made to pay for what was a new curbing, grading, and 
paving, altogether, there being also some minor questions as 
to the effect of the decisions already mentioned.

To complete the history of the matter in hand, a fact some-
what collateral to it should be mentioned. It is that in 1864, 
under the authority of the charter of the railway company, 
the common council entered into another contract with it in 
respect to laying tracks in other streets. The grant in this 
new case was made, “ subject to all the restrictions and con-
ditions, rights and privileges in the previous ordinance of 
the 23d of May, 1859, to the same company, except as herein 
otherwise provided.” The fifth section provided, as in the 
first contract, for keeping the eight and sixteen feet of the 
street in good condition and repair, but it provided further, 
and in addition, that, when any new improvement, paving, &c., 
should be ordered by the common council in any of the 
streets, the railway company should make the improvement the 
width of the eight or sixteen feet, as the case might be.

Mr. Tuley, for the city, argued—
That a party, and especially a monopoly j setting up exemp-

tion from city assessment, should show its privilege under 
an express contract; such exemption being against common 
rights, and not to be favored; that, plainly, no such exemp-
tion was contracted for here.

That as the Supreme Court of Illinois had jurisdiction of 
the parties, and had power to decide the subject-matter in 
controversy in the case of Chicago v. Baer, that decision was 
final and conclusive; the decision there not coming before
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this court on writ of error, as required by the twenty-fifth 
section of the Judiciary Act, if it was to be re-examined; 
and it being the established doctrine of this court that it will 
adopt and follow the decisions of the State courts in the con-
struction of their own constitution and statutes, when that con-
struction has been settled by the decisions of its highest 
judicial tribunal.

That if any prior decisions appeared to authorize the legis-
lature to make contracts commuting the right of specific 
taxes or assessments, the case just named and that of Chicago 
v. Larned, had essentially modified them.

That the legislature could not authorize the city of Chicago, 
and did not mean to authorize it, to make a valid contract 
by which the railway company would be exempted from the 
payment of its portion for street improvements, in propor-
tion to the benefits received; which was what the railway 
corporation did, in fact, pretend was done by the contract 
set up.

Mr. Justice NELSON delivered the opinion of the court.
It is asserted, on the part of the railway company, that by 

the true construction of their contract, they are exempt from 
the assessment made upon their property, and the seventh 
section of the ordinance of the 23d May, 1859, is referred to 
and relied on in support of this construction. That section 
prescribes the obligations and duties of the company in re-
spect to the condition and repairs of the streets during the 
whole period of the running of the contract, and imposes 
certain burdens upon it as to repairs, from which, to their 
extent, the city, or adjoining owners of lots, are relieved. It 
is insisted that this provision was intended, and so under-
stood by both parties, as regulating the whole subject as it 
respects improvements of the streets occupied by the com-
pany, and to fix in the contract the extent of their liability.

The language of it is somewhat peculiar, and it cannot 
well be denied but that a fair and reasonable interpretation 
favors this view. It is as follows: “ The said company shall, 
as respects the grading, paving, macadamizing, filling, or plank-
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ing of the streets, or parts of the streets, upon which they shall 
construct their said railways, or any of them, keep eight feet 
in width along the line of said railway on all the streets where 
one track is constructed, and sixteen feet in width along the 
line of said railway where two tracks are constructed, in good 
repair and condition.” Now, it is quite clear that the above 
recitals embrace the whole subject of improvements of the 
streets, and that it was present to the minds of the parties 
when entering into the stipulation respecting repairs that 
followed. And this being so, it is difficult to deny, but that 
these stipulations were made as fixing the proportion or share 
of these general improvements which should be imposed on 
the company, namely, they should keep in good condition 
and repair eight or sixteen feet, as they used a single or double 
track, along the entire length of the road. They were not to' 
grade, pave, macadamize, fill, or plank even the above width 
or distance, except so far as such work came within the cate-
gory of repairs.

What adds great weight to this view is, it accords with the 
practical construction given to the contract by both parties. 
It was entered into, as we have seen, on the 23d May, 1859. 
Several of these special assessments were authorized subse-
quently by the common council and collected, but no attempt 
was made to assess the railroad property of the company. 
Nor was any question raised as to its exemption till 1866, and 
not then by the city, but by some of the proprietors of lots 
fronting on the streets. In cases where the language used 
by the parties to the contract is indefinite or ambiguous, 
and, hence, of doubtful construction, the practical interpreta-
tion by the parties themselves is entitled to great, if not con-
trolling, influence. The interest of each, generally, leads him 
to a construction most favorable to himself, and when the dif-
ference has become serious, and beyond amicable adjustment, 
it can be settled only by the arbitrament^ the law. But, 
in an executory contract, and where its execution necessarily 
involves a practical construction, if the minds of both parties 
concur, there can be no great danger in the adoption of it by 
the court as the true one.
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There is another consideration in the case entitled to 
weight in the interpretation of this contract; and that is the 
language of the contract made between the city and the com-
pany in 1864.*  This ordinance is in pari materia with the 
one of 1859, and helps to explain any ambiguity in it.

We may add, also, that the learned judge who delivered 
the opinion of the court, maintaining the liability of this com-
pany to the payment of the assessment, does not place his 
opinion upon the ground that the contract did not exempt 
it, but that the legislature w’ere disabled by the constitution 
of the State from conferring any such power on the city. The 
objection is founded on the clauses of the constitution, which 
provide that taxes shall be levied so that each person shall pay 
in proportion to the value of his property; and that where 
corporate authorities of counties, cities, &c., are authorized 
to levy and collect taxes for corporate purposes, the taxes 
shall be uniform in respect to persons and property.

We are not concerned to deal with these provisions, as it 
is perfectly settled by the decisions of the Supreme Court of 
the State that, according to the true construction of them, 
they do not forbid the legislature commuting with individ-
uals or corporate bodies the burdens of general or specific 
taxes or assessments, of the character of those in question, 
for what they may deem an equivalent. This has been so 
frequently decided that we need only refer to the cases, f It 
is supposed by the counsel for the city that this doctrine has 
been modified by the recent cases of Chicago v. Larned, de-
cided in 1864, and The Same v. Baer, in 1866. But, on look-
ing into these cases, we find no references to the cases above 
cited, or to the doctrine they maintain. If it were other-
wise, however, we could not agree that such decisions could 
have the effect to invalidate the contract in question. A 
contract having been entered into between the parties, valid 
at the time, by the laws of the State, it is not competent

* See it, supra, p. 52.
t Illinois Central Railroad v. County of McLean, 17 Illinois, 291; Hun-

saker v. Wright, 30 Id. 146; Neustadt v. Illinois Central Railroad, 31 Id. 
484.
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even for its legislature to pass an act impairing its obliga-
tion, much less could any decision of its courts have that 
effect.

A point is made, that the legislature have not conferred, 
or intended to confer, authority upon the city to make this 
contract. We need only say that full power was not only 
conferred, but that the contract itself has been since ratified 
by this body.

Jud gmen t  aff irmed .

Uni te d  States  v . Anders on .

1. Under the act of March 12th, 1863, commonly called the “Abandoned
or Captured Property Act,” it is not necessary that a party preferring 
his claim in the Court of Claims for the proceeds of property taken and 
sold under it, to prove, in addition to his own loyalty, the loyalty of the 
persons from whom he bought the property taken and sold; the property 
having been purchased by him in good faith, and without intent to de-
fraud the government or any one else.

2. Notwithstanding the 4th section of the act of June 25th, 1868, the vendors
of the property so taken and sold are competent witnesses, on a claim 
preferred by the owners in the Court of Claims, in supporting such 
claim, if they themselves never had any title, claim, or right against 
the government, and are not interested in the suit.

3. As respects rights intended to be secured by the above-mentioned Aban-
doned or Captured Property Act, “ the suppression of the rebellion ” is to 
be regarded as having taken place on the 20th of August, 1866, on which 
day the President by proclamation declared it suppressed in Texas “ and 
throughout the whole of the United States of America,” that same date 
being apparently adopted by Congress in a statute continuing a certain 
rate of pay to soldiers in the army “ for three years after the close of 
the rebellion, as announced by the President of the United States, by 
proclamation bearing date August 20th, 1866.”

4. Under the Captured or Abandoned Property Act, the Court of Claims
may render judgment not only generally for the claimant, but for a 
specific sum as due to him.

Appeal  from the Court of Claims; the case being this:
Congress, by act of July 13th, 1861,*  passed soon after 

the outbreak of the late rebellion, enacted that it might be

* 12 Stat, at Large, 257.



Dec. 1869.] Unit ed  Sta tes  v . Anders on . 57

Statement of the case.

lawful for the President, by proclamation, to declare that 
the inhabitants of any State or part of a State where such 
insurrection was existing were in a state of such insurrection, 
and that thereupon (with a proviso that the President might, 
to a limited extent and under regulations to be prescribed 
by the Secretary of the Treasury, license it) all “ commercial 
intercourse by and between the same and citizens thereof, 
and citizens of the rest of the United States, should cease, 
and be unlawful so long as such condition of hostility should 
continue.” By a subsequent act of July, 17th, 1862,*  it was 
enacted—

“That to insure the speedy termination of the present rebel-
lion, it shall be the duty of the President of the United States 
to cause the seizure of all the estate and property, money, stocks, 
credits, and effects of the persons hereinafter named in this sec-
tion, and to apply and use the same and the proceeds thereof 
for the support of the army of the United States.”

The enumeration of persons includes several classes of 
persons; and the section concludes by declaring that

“All sales, transfers, or conveyances of any such property 
shall be null and void.”

Another section goes on to say:

“And if any person within any State or Territory of the 
United States, other than those named as aforesaid, after the 
passage of this act, being engaged in armed rebellion against 
the government of the United States, or aiding or abetting 
such rebellion, shall not within sixty days after public warning 
and proclamation duly given and made by the President of the 
United States, cease to aid, countenance, and abet such rebellion, 
and return to his allegiance to the United States, all the estate 
and property, money, stocks, and credits of such persons shall 
be liable to seizure as aforesaid, and it shall be the duty of the 
President to seize and use them as aforesaid, or the proceeds 
thereof. And all sales, transfers, or conveyances of any such prop-

* 12 Stat, at Large, 590.
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erty, after the expiration of the said sixty days from the date of such 
warning and proclamation, shall be null and void.”

By a still later act, one passed when the armies of the 
United States were beginning to march into the rebellious 
regions—the act, namely, of March 12th, 1863* —entitled 
“An act to provide for the collection of abandoned property, 
&c., in insurrectionary districts within the United States,” it 
was provided as follows:

“Any person claiming to have been the owner of any such 
abandoned or captured property may, at any time within two years 
after the suppression of the rebellion, prefer his claim to the pro-
ceeds thereof in the Court of Claims; and on proof to the satis-
faction of said court (1) of his ownership of said property, (2) of 
his right to the proceeds thereof, and (3) that he has never given 
any aid or comfort to the present rebellion, receive the residue 
of such proceeds, after the deduction of any purchase-money 
which may have been paid, together with the expense of trans-
portation and sale of said property, and any other lawful ex-
penses attending the disposition thereof.”*

The time mentioned in this act as that within which a 
party might prefer his claim, “ any time,” to wit, “ within 
two years after the suppression of the rebellion,” was one 
which, as events in the conclusion of the rebellion subse-
quently proved, was not, to common apprehension, entirely 
definite. As matter of fact, rebellious districts were brought 
under the control of the government in different parts of the 
South at different times, and in April, 1865, the armies of 
the rebel generals Lee and Johnston surrendered; their 
surrender being followed by that of Taylor’s army, on the 
4th of May, and by that of Kirby Smith’s, on the 26th of the 
same month. With this last-named surrender, all armed re-
sistance, in the least formidable, to the authority of the gov-
ernment ceased, and, as matter of fact, the rebellion was pros-
trate, though rebel cruisers continued their depredations on 
our commerce, and though there were, in Texas and else-

*12 Stat, at Large, 820.
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where, some wandering bands of robbers. Still, after Kirby 
Smith’s surrender, May 26th, 1865, intercourse, commercial 
and other, between the inhabitants of the different sections, 
began to resume itself;' trade opened, more or less, on its 
ancient basis, remittances were made, debts were paid or 
compromised, and bills of exchange were drawn between the 
inhabitants of the two sections.

The courts, which, in each section, had been closed to the 
inhabitants of the other, were soon opened, in form at least. 
The Court of Claims assumed jurisdiction of cases under the 
Abandoned Property Act, and between the termination of 
actual hostilities and the date fixed by the court below as 
the legal suppression of the rebellion (20th August, 1866), 
thirty causes were commenced in that court under the act, 
and jurisdiction of them entertained.

In this court, the causes pending at the beginning of the 
war to which inhabitants of the States in rebellion were par-
ties, and which had been suspended and postponed from 
term to term during the continuance of the war, were, at the 
December Term, 1865, by the order of the court, called and 
heard in their order on the calendar, or on special days to 
which they were assigned.

Post-offices were reopened;*  the letting of contracts for 
mail service throughout the rebellious States resumed ;f. and 
the revenue system extended throughout the same States.];

The Federal courts, too, were reopened in the insurrection-
ary districts.

But notwithstanding all this, the late rebellious States 
were not politically restored to the Union, nor were many of 
them so restored till long afterwards. On the contrary, many 
of them were kept under military government, in virtue of 
statutes of the United States known as the reconstruction 
acts. And the complete status ante bellum was not yet visible.

So far as executive recognitions of the date when the re-
bellion was to be assumed to have been “ suppressed” were

* Postmaster-General’s Report, 1868, p. 263. f lb. 1865, pp. 9, 10.
t Report of the Secretary of the Treasury, 1865, pp. 29, 30.



60 Unite d  Sta te s v . Anders on . [Sup. Ct. |

Statement of the case.

concerned, the government issued three proclamations, one 
dated June 13th, 1865,*  in relation to the suppression of the 
rebellion in Tennessee; another, dated April 2d, 1866,f in 
regard to the suppression of the rebellion in the States of 
Georgia, South Carolina, Virginia, Tennessee, Alabama, Lou-
isiana, Arkansas, Mississippi, and Florida; and the third, dated 
August 20th, 1866,J declaring the rebellion suppressed in Texas, 
“ and throughout the whole of the United States of America.”

And an act of Congress, passed March 2d, 1867,§ declared 
that a previous act of Congress, passed June 20th, 1864,|| 
to increase the pay of soldiers in the army, should be “con-
tinued in full force and effect for three years after the close 
of the rebellion, as announced by the President of the United States, 
by proclamation bearing date August 20th, 1866.”

In this state of enactments, proclamation, and fact, one 
Anderson, a free man of color, possessed of real and personal 
property, by occupation a drayman and cotton sampler, and 
a resident of Charleston, South Carolina, preferred, on the 
bth of June, 1868, to the Court of Claims, under the provisions 
of the already-mentioned “Abandoned Property Act” of 
1863, as it was familiarly styled, a claim for the residue of the 
proceeds of some cotton.

Twenty days after Anderson preferred his claim to the 
Court of Claims—that is to say, on the 25th June, 1868— 
Congress passed a law,^[

“That no plaintiff, or claimant, or any person, from or through 
whom any‘such plaintiff or claimant derives his alleged title, 
claim or right against the United States, or any person inter-
ested in any such title, claim, or right, shall be a competent wit-
ness in the Court of Claims in supporting any such title, claim, 
or right.”

When the matter came on afterwards to be heard, Ander-
son proved this case (proving it, in part, by two persons, 
the one named Fleming, and the other Doucen, who resided 
within the insurrectionary district, and from whom he had

* 13 Stat, at Large, 763. f 14 Id. 811. I th. 814.
g lb. 422, g 2. II 13 Id. 144. f 15 Id. § 4.
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bought the cotton), the case, to wit, that he had bought part 
of the cotton in the early part of the war, and the rest in the 
autumn of 1864, before the evacuation of Charleston by the 
rebels; that on the 5th March, 1865, the military authorities 
of the United States being now in possession of Charleston, 
he reported it to them, and that on the 5th of April follow-
ing, it was removed, under their direction, from its place of 
deposit to the Charleston custom-house, whence it was shipped 
to New York, and there sold for the United States, and the 
gross proceeds paid into the treasury; the net proceeds 
amounting to $6723. The loyalty of Fleming and Doucen, 
from whom the cotton was purchased, was not proven, but 
that of Anderson was, and that he had never given any 
aid or comfort to the rebellion, or to the persons who were 
engaged in it. .

In the Court of Claims, the counsel for the government 
urged four principal grounds of objection to the allowance 
of the claim.

1st. That the action was barred by the limitation in the 
statute of. March 12th, 1863.

2d. That if in this they were mistaken, still that the suit 
must fail, because the persons who sold the property to An-
derson, being residents of an insurrectionary district, were 
unable, under the state of the law on this subject, to convey 
title to him.

3d. That the vendors of the cotton in question were incom-
petent witnesses, by reason of the act of 25th June, 1865, and 
that their testimony should have been excluded.

4th. That the court had no authority to render judgment 
for a specific sum, its power being limited to the point of 
deciding whether the claimant was entitled to recover at all, 
leaving the amount to be determined by computation by the 
proper officers of the Treasury Department.

But the Court of Claims held:
1st. That the claim was not barred by the limitation men-

tioned.
2d. That the cotton had not been ipso facto forfeited be-

cause it had belonged to persons resident in the insurrec-
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tionary district, no proceedings having been instituted to 
confiscate the same as the property of such persons.

3d. That the vendors of the property were not incompe-
tent witnesses.

4th. That upon the whole case the claimant was entitled 
to judgment for the net proceeds as proved.

The correctness of these several rulings was the matter 
now here for review.

Mr. Hoar, Attorney-General, and Mr. R. S. Hale, special coun-
sel, for the United States:

1. Was Anderson’s claim, which was preferred on the 5th 
of June, 1868, preferred at any time within two years after 
the suppression of the rebellion ?

The question when a suppression of the rebellion was 
made is a question of the actual termination of the war, and 
one distinct from the political question of the continuance 
of the rights of war, after the termination in fact of hostili-
ties. The true test of the existence of civil war was tersely 
stated by Grier, J., speaking for the court in the Prize Cases.*  
“When the regular course of justice is interrupted by re-
volt, rebellion, or insurrection, so that the courts of justice 
cannot be kept open, civil war exists,” &c. The test of its ter-
mination is logically the same. When the armed organiza-
tion against the government has ceased to exist, when the 
courts of justice are no longer prevented by violence, there 
is no longer civil war, and the rebellion is suppressed. Now, 
after the surrender of Kirby Smith, armed resistance to the 
authority of the United States ceased, the civil war was 
ended, and the rebellion suppressed, as matter of fact. In 
the universal speech of the people, “ the war was over. ’ 
This is an historical fact, of which this court will take judicial 
cognizance. Their own proceedings and the call of their 
docket show it. But the fact is part of public history, aud 
universally known. From that date, all claimants were en-
titled to sue in the Court of Claims, under the act of 12th

* 2 Black, 667.
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March, 1863, and at the expiration of two years from that 
date (26th May, 1867), their right to sue terminated. The 
claim was therefore too late.

The various proclamations of the President did not create 
the condition of peace, but were executive recognitions of 
the fact that peace was restored, just as the actions of the 
courts were judicial recognitions of the same fact.

But if executive action is requisite to establish the fact of 
the suppression of the rebellion, then the proclamation of 
April 2d, 1866, does it as respects South Carolina; and the 
cause of action having arisen in that State the statute began 
to run whenever the rebellion was suppressed there. If this 
is so, the claim is still too late.

As to the act of Congress of March 2d, 1867, its object 
was not to determine the end of the rebellion, either for ju-
dicial or legislative purposes, but to fix a definite time when 
the additional pay given to soldiers by the act of 20th June, 
1864, should terminate. And it does not, in terms, fix the 
end of the rebellion; but fixes the desired day by recital 
from “ the close of the rebellion, as announced by the Presi-
dent, ’ &c. To give to it the effect of fixing the close of the 
rebellion for the purposes of the Abandoned and Captured 
Property Act, or for any other judicial or legislative purpose, 
would be to give it an effect not contemplated by Congress.

2. The loyalty of Fleming and Doucen, who sold the cot-
ton to Anderson, is not proven. They resided in South 
Carolina, and such residence fixes on them, in the absence 
of pi oof of loyalty, rebel character. Sales by them, under 
the act of July 17th, 1862, are “ null and void.” Nor is the 
act of 1862 repealed by the Abandoned and Captured Prop-
erty Act. These acts are to a limited extent in pari materia, 
and are so far to be construed by the aid of each other. But 
in their principal scope they relate to different subjects, pro-
vide for different ends, and contain no provisions inconsistent 
with each other, so that both cannot stand. The proof of 
ownership required under the latter act is of necessity lawful 
ownership, as well under the act of 1862 as under all other 
subsisting laws.
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But this is no longer an open question in this court since 
the case of McKee v. United States.*  The language of the 
court is:

uThis statute prohibited a person occupying the position 
A. W. McKee did from selling his property; and it follows, as 
he had no capacity to dispose of it, that the claimant could 
acquire no title to it.”

[The remaining two points taken below, though still in-
sisted on, were less pressed by the learned counsel here.]

Messrs. J. A. Wills, G. Taylor, T. J. D. Fuller, A. G. Biddle, 
and W. P. Clarke, contra, for the claimant in this case, or for 
claimants in other cases involving the same general ques-
tions, and argued with this one and disposed of by the 
opinion in it.

Mr. Justice DAVIS delivered the opinion of the court.
Whether the positions taken by the learned counsel of the 

United States in the court below, and maintained in this 
court also, are well taken or not depends on the construc-
tion to be given the act concerning abandoned and captured 
property, and the 4th section of the act of June 25th, 1868.

The act of March 12th, 1863, in one particular, inaugu-
rated a policy different from that which induced the passage 
of other measures rendered necessary by the obstinacy and 
magnitude of the resistance to the supremacy of the National 
authority. To overcome this resistance, and to carry on the 
war successfully, the entire people of the States in rebellion 
were considered as public enemies; but it is familiar histoiy 
that there were many persons whom necessity required 
should be treated as enemies who were friends, and adhered 
with fidelity to the National cause. This class of people, 
compelled to live among those who were combined to over-
throw the Federal authority, and liable at all times to be 
stripped of their property by the usurped government, were

* 8 Wallace, 163.
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objects of sympathy to the loyal people of this country, and 
their unfortunate condition was appreciated by Congress.

During the progress of the war it was expected that our 
forces in the field would capture property, and, as the enemy 
retreated, that property would remain in the country without 
apparent ownership, which should be collected and disposed 
of. In this condition of things Congress acted. While pro-
viding for the disposition of this captured and abandoned 
property, Congress recognized the status of the loyal South-
ern people, and distinguished between property owned by 
them, and the property of the disloyal. It was not required 
to do this, for all the property obtained in this manner could, 
by proper proceedings, have been appropriated to'the neces-
sities of the war. But Congress did not think proper to do 
this. In a spirit of liberality it constituted the government 
a trustee for so much of this property as belonged to the 
faithful Southern people, and while directing that all of it 
should be sold and its proceeds paid into the treasury, gave 
to this class of persons an opportunity, at any time within 
two years after the suppression of the rebellion, to bring 
their suit in the Court of Claims, and establish their right 
to the proceeds of that portion of it which they owned, re-
quiring from them nothing but proof of loyalty and owner-
ship.

It is true the liberality of Congress in this regard was not 
confined to Southern owners, for the law is general in its 
terms, and protects all loyal owners; but the number of 
Northern citizens who could, in any state of .the case, be 
bond, fide owners of this kind of property was necessarily 
few, and their condition, although recognized in the law,, 
did not induce Congress to incorporate in it the provision 
we are considering.

The measure, in itself of great beneficence, was practi-
cally important only in its application to the loyal Southern 
people, and sympathy for their situation doubtless prompted 
. ongress to pass it. It is in view of this state of things,. as 
\ 18 ^le duty of a court in construing a law to consider the 
cncumstances under which it was passed and the object to.

5VOL. ix.
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be accomplished by it, tfiat we are called upon to apply this 
particular provision to the facts of this case. The loyalty 
of the claimant is not questioned, but his ownership, in the 
sense of the law, of the property in dispute is denied.

It is not denied that he purchased the property in good 
faith for value, and with no purpose to defraud the govern-
ment or any one else; but it is said the persons from whom 
he bought resided in South Carolina, were presumed to be 
rebels, and were, therefore, prohibited from selling.

This is an attempt to import from the confiscation law of 
July 17th, 1862, into this, law, a disability which it does not 
contain. If this could be done, but very little benefit would 
accrue to the loyal people of the South from the privilege 
conferred on them by the law in question. It is well known 
that nearly all the Southern people were engaged in the re-
bellion, and that those who were not thus employed fur-
nished the exception rather than the rule. Few as they 
were, the necessities of life required that they should buy 
and sell, and, equally so, that their trading should be free 
and unrestricted.

This condition of things Congress was aware of, and if it 
had been its purpose to limit the privilege in controversy to 
the loyal citizen, who happened to acquire his property from 
another person equally loyal, they would have said so. But 
Congress had no such narrow policy in view. Its policy m 
the matter was broad and comprehensive, and embraced 
within its range all persons who had adhered to the Union. 
It treated all#alike, and did not discriminate in favor of the 
person who could trace his title through a loyal source, and 
against him who was not so fortunate. It did not consider 
the loyal planter, who raised his own cotton and rice, as 
entitled to any more protection than the dweller in the cities 
and towns who lived by traffic, and bought where he could 
buy the cheapest.

The confiscation law, however, was not intended to apply 
to a person occupying the status of this claimant. The pui- 
pose which Congress had in view in passing that law was 
very different from that which induced it, in the Captuiei
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and Abandoned Property Act, to extend a privilege to the 
loyal owner. The confiscation law concerns rebels and their 
property; was intended as a measure to cripple their re-
sources; and, in so far as it claims the right to seize and 
condemn their property, as a punishment for their crimes, 
recognizes that certain legal proceedings are necessary to do 
so. But by the act in question the government yielded its 
right to seize and condemn the property which it took in 
the enemy’s country if it belonged to a faithful citizen, and 
substantially said to him, “We are obliged to take the prop-
erty of friend and foe alike, which we will sell and deposit 
the proceeds of in the treasury; and if, at any time within 
two years after the suppression of the rebellion, you prove 
satisfactorily that of the property thus taken you owned a 
part, we will pay you the net amount received from its sale.”

The two acts cannot be construed in pari materioi. The one 
is penal, the other remedial; the one claims a right, the other 
concedes a privilege.

It is said the vendors of the cotton were incompetent wit-
nesses by reason of the 4th section of the act of June 25th, 
1868, which declares that no plaintiff or claimant, or any 
person from or through whom any such plaintiff or claimant 
derives his alleged title, claim, or right against the United 
States, or any person interested in any such title, claim, or 
right, shall be a competent witness in the Court of Claims in 
supporting any such title, claim, or right.

There are three classes of persons who are, by this section, 
prohibited from testifying. The claimant cannot testify, 
nor can the person who, after a claim has accrued to him 
against the United States, has sold or transferred it to the 
claimant, nor can any one who is interested in the event of 
the suit. Doucen and Fleming, the immediate vendors of 
Anderson, are not excluded by this rule. They were not 
interested in the suit, and in no sense did Anderson derive 
his claim against the United States through them. They 
never had any claim against the United States, because when 
t ie property was taken it belonged to Anderson, and it is O Z



68 United  Sta te s v . And er so n . [Sup. Ct.

Opinion of the court.

only after the property was sold that Anderson’s claim even 
to the proceeds attached. If the property in transitu from 
Charleston to New York had been lost, no claim could arise 
under the law in favor of Anderson against the United States, 
his claim being contingent upon the proceeds of the property 
finally reaching the treasury.

But the point most pressed in the argument against the 
right to recover in this case relates to the limitation in the 
law. It is contended that the claim was barred by this limi-
tation, as it was not preferred until the 5th of June, 1868. 
It is, therefore, necessary to determine when the time for 
preferring claims commenced, and when it ended. The 
words of the statute on this subject are, that any person 
claiming to be the owner of abandoned or captured property 
may, at any time within two years after the suppression of 
the rebellion, prefer his claim to the proceeds thereof in the 
Court of Claims. There is certainly nothing in the words 
of this provision which disables a person from preferring his 
claim immediately after the proceeds of his property have 
reached the treasury, and there is no good reason why a dif-
ferent interpretation should be given them. On the contrary, 
there is sufficient reason in the nature of the legislation on 
this subject, apart from the letter of the law, to bring the 
mind to the conclusion that Congress intended to give the 
claimant an immediate right of action. The same motive 
that prompted Congress to grant the privilege to prefer a 
claim at all, operated to allow it to be done so soon as the 
property had been converted into money. If in the condi-
tion of the country, it was known that the Union men of the 
South, as a general thing, would be unable to prosecute 
their claims while the war lasted, still it was recognized that 
some persons might be fortunate enough to do so, and to 
meet the requirements of their cases the right to sue at once 
was conferred. In the progress of the war, as our armies 
advanced and were able to afford protection to the Union 
people, it was expected that many of them, availing them-
selves of the opportunity, would escape into the National
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lines, and be thus in a condition to secure the rights conceded 
to them by this statute; and the history of the times informs 
us that this expectation was realized. To impute to Congress 
a design to compel these people, impoverished as they were 
known to be, to wait until the war was over before they 
could institute proceedings in the Court of Claims, would 
be inconsistent with the general spirit of the statute, and 
cannot be entertained. If, then, the right to prefer a claim 
attached as soon as the money reached the treasury, when 
did it expire? The law says two years after the rebellion 
was suppressed; but the question recurs, w’hen is the re-
bellion to be considered suppressed, as regards the rights 
intended to be secured by this statute ? It is very clear that 
the limitation applied to the entire suppression of the rebel-
lion, and that no one was intended to be affected by its sup-
pression in any particular locality. It might be suppressed 
in one State and not in another, but the citizen of the State 
that had ceased hostilities was in no better or worse position 
in this regard than the citizen of the State where hostilities 
were active. The limitation was not partial in its character, 
but operated on all persons alike who are affected by it; was 
dependent on the solution of a great problem, and an inter-
pretation of it which would prescribe one rule for the people 
of one State, and a different rule for those living in another 
State, cannot be allowed to prevail.

The point, therefore, for determination is, when, in the 
sense of this law, was the rebellion entirely suppressed. And 
m this connection it is proper to say, that the purposes of 
this suit do not require us to discuss the question—which 
may have an important bearing on other cases—whether 
the rebellion can be considered as suppressed for one pur-
pose and not for another, nor any of the kindred questions 
arising out of it, and we therefore express no opinion on the 
subject.

The inquiry with which we have to deal concerns its sup-
pression only in its relation to those persons who are within 
the protection of this law. It is argued, as the rebellion was 
in point of fact suppressed when the last Confederate general
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surrendered to the National authority, that the limitation 
began to run from that date. If this were so, there is an 
end to the controversy; but did Congress mean, when it 
passed the statute in question, that the Union men of the 
South, whose interests are especially cared for by it, should, 
without any action by Congress or the Executive on the sub-
ject, take notice of the day that armed hostilities ceased be-
tween the contending parties, and if they did not present 
their claims within two years of that time, be forever barred 
of their recovery ? The inherent difficulty of determining 
such a matter, renders it certain that Congress did not in-
tend to impose on this class of persons the necessity of de-
ciding it for themselves. In a foreign war, a treaty of peace 
would be the evidence of the time when it closed, but in a 
domestic war, like the late one, some public proclamation 
or legislation would seem to be required to inform those 
whose private rights were affected by it, of the time when it 
terminated, and we are of the opinion that Congress did not 
intend that the limitation in this act should begin to run 
until this was done. There are various acts of Congress 
and proclamations of the President bearing on the subject, 
but in the view we take of this case, it is only necessary to 
notice the proclamation of the President, of August 20th, 
1866, and the act of Congress of the 2d of March, 1867.

On the 20th day of August, 1866, the President of the 
United States, after reciting certain proclamations and acts 
of Congress concerning the rebellion, and his proclamation 
of 2d of April, 1866, that armed resistance had ceased every-
where except in the State of Texas, did proclaim that it had 
ceased there also, and that the whole insurrection was at an 
end, and that peace, order, and tranquillity existed through-
out the whole of the United States of America. This is the 
first official declaration that we have, on the part of the Ex-
ecutive, that the rebellion was wholly suppressed, and we 
have shown, in a previous part of this opinion, that the limi-
tation, in its effects on the persons whose rights we are con-
sidering, did not begin to run until the rebellion was sup-
pressed throughout the whole country. But we are not
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without the action of the legislative department of the gov-
ernment on this subject. On the 20th day of June, 1864, 
Congress fixed the pay of non-commissioned officers and 
privates, and declared that it should continue during the 
rebellion; and on the 2d day of March 1867, it continued 
this act in force for three years from and after the close of 
the rebellion, as announced by the proclamation of the Presi-
dent.

Congress, then, having adopted the 20th day of August, 
1866, in conformity with the announcement of the President, 
as the day the rebellion closed, for the purpose of regulating 
the pay of non-commissioned officers and privates, can it be 
supposed that it intended to lay down a harsher rule for the 
guidance of the claimants under the Captured and Abandoned 
Property Act, than it thought proper to apply to another class 
of persons whose interests it equally desired to protect. In 
order to reach this conclusion, it is necessary to ascribe to 
Congress a policy regarding the statute under which this 
claim is preferred foreign to the views we have expressed 
concerning it. Besides, it would require us to construe two 
acts differently, although relating to the same general subject, 
in the absence of any evidence that such was the intention of 
the legislature. If we are right as to the motive wThich 
prompted Congress to pass the law in question, and the ob-
ject to be accomplished by it, it is clear the point of time 
should be construed most favorably to the person who ad-
hered to the National Union, and who has proved the gov-
ernment took his property, and has the money arising from 
its sale in the treasury.

As Congress, in its legislation for the army, has deter-
mined that the rebellion closed on the 20th day of August, 
1866, there is no reason why its declaration on this subject 
should not be received as settling the question wherever 
piivate rights are affected by it. That day will, therefore, 
be accepted as the day when the rebellion was suppressed, 
as respects the rights intended to be secured by the Captured 
and Abandoned Property Act.

The point taken that the court below was not authorized
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to render judgment for a specific sum, but only to determine 
whether the claimant was entitled to receive the proceeds 
of his property, leaving it for an officer of the treasury to fix 
the amount, cannot be sustained. To sustain this position, 
would require us to hold that for this class of cases Congress 
intended to constitute the Court of Claims a mere commis-
sion. This court will not attribute to Congress a purpose 
that would lead to such a result, in the absence of an express 
declaration to that effect.

It is proper to say, in conclusion, that the case of McKee 
v. United States*  cited as an authority against the claimant’s 
right to recover, has no application whatever to this case.

Judgm ent  af fi rme d .

Not e .

Soon after judgment was rendered in the case which pre-
cedes, was decided also another case under the same acts of 
Congress, but presenting a state of facts distinguishing it 
from that case. It was the case of

Unite d  State s v . Gros sm ayer .

1. Intercourse during war with an enemy is unlawful to parties standing in
the relation of debtor and creditor as much as to those who do not.

2. Conceding that a creditor may have an agent in an enemy’s country to
whom his debtor there may pay a debt contracted before the war, yet 
the agent must be one who was appointed before the war. He canno 
be one appointed during it.

3. A transaction originally unlawful—such as a person’s unlawful tra mg
in behalf of another with an enemy—cannot be made lawful by any 
ratification.

This  case, like the one immediately preceding, was an appeal 
from the Court of Claims, and was thus:

Elias Einstein, a resident of Macon, Georgia, was indebted, 
when the late rebellion broke out, to Grossmayer, a resident o

* 8 Wallace, 163.
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New York, for goods sold and money lent, and while the war 
was in progress a correspondence on the subject was maintained 
through the medium of a third person, who passed back and 
forth several times between Macon and New York. The com-
munication between the parties resulted in Grossmayer request-
ing Einstein to remit the amount due him in money or sterling 
exchange, or, if that were not possible, to invest the sum in 
cotton and hold it for him until the close of the war.

In pursuance of this direction—and, as it is supposed, because 
money or sterling exchange could not be transmitted—Einstein 
purchased cotton for Grossmayer, and informed him of it; Gross-
mayer expressing himself satisfied with the arrangement. The cot-
ton was afterwards shipped as Grossmayer’s to one Abraham 
Einstein, at Savannah, who stored it there in his own name, in 
order to prevent its seizure by the rebel authorities. It re-
mained in store in this manner until the capture of Savannah, 
in December, 1864, by the armies of the United States, when it 
was reported to our military forces as Grossmayer’s cotton, and 
taken by them and sent to New York and sold.

Grossmayer now preferred a claim in the Court of Claims for 
the residue of the proceeds, asserting that he was within the 
protection of the Captured and Abandoned Property Act.

That court considering that the purchase by Elias Einstein 
for Grossmayer was not a violation of the war intercourse.acts 
set forth in the preceding case, decided that he was so, and 
gave judgment in his favor. The United States appealed.

Mr. George Taylor, for Grossmayer, and in support of the judg-
ment below:

The cotton, the proceeds of which are in question, was pur-
chased during the rebellion, by an agent of the claimants, residing 
within the Confederacy, and therefore was not a violation of the 
Non-intercourse Act; it being a settled principle of public law 
that a citizen of a country at war with another may have an 
agent in the enemy’s country, and may enforce the contracts or 
accept the beneficial acts of his agent after peace; and, in this 
respect, he may do by an agent what he could not do himself.*

v. Bell, 8 Term, 548; Denniston v. Imbrie, 3 Washington Circuit 
1Q°UTr i. 9®’ -Paulv- Christie, 4 Harris & McHenry, 161: Buchanan v. Curry, 
19 Johnson, 137; Ward v. Smith, 7 Wallace, 452. '
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Even if the messages from Grossmayer to his agent were ille-
gal, and no authority were given to the agent, yet the agent 
had a right, voluntarily on his own motion, to purchase and ap-
propriate this property to his creditor, and by the appropriation 
of it, and the shipment of it to Savannah for storage for him, 
the title passed, subject only to the ratification of Grossmayer.*

The case shows that the purchase was ratified by Grossmayer. 
Claiming the cotton, and instituting suit for it, is itself a ratifi-
cation. This ratification reverts back, and is equivalent to a 
previous permission or command.

Mr. Hoar, Attorney-General, and Mr. R. 8. Hale, special counsel 
for the United States, contra.

Mr. Justice DAVIS delivered the opinion of the court.
Grossmayer insists that he is within the protection of the Cap-

tured and Abandoned Property Act, but it is hard to see on what 
ground he can base this claim for protection. It was natural 
that Grossmayer should desire to be paid, and creditable to Ein-
stein to wish to discharge his obligation to him, but the same 
thing can be said of very many persons who were similarly 
situated during the war, and if all persons in this condition had 
been allowed to do what was done in this case, it is easy to see 
that it would have produced great embarrassment and ob-
structed very materially the operations of the army. It has 
been found necessary, as soon as war is commenced, that busi-
ness intercourse should cease between the citizens of the re-
spective parties engaged in it, and this necessity is so great that 
all writers on public law agree that it is unlawful, without any 
express declaration of the sovereign on the subject.

But Congress did not wish to leave any one in ignorance of 
the effect of war in this regard, for as early as the 13th of June, 
1861, it passed a Non-intercourse Act, which prohibited all com-
mercial intercourse between the States in insurrection and the 
rest of the United States. It is true the President could allow 
a restricted trade, if he thought proper; but in so far as he did

* Ogle v. Atkinson, 5 Taunton, 759; Mitchel v. Ede, 11 Adolphus & Ellis, 
888; Fowler v. Down, 1 Bosanquet & Puller, 47 ; Wilkes v. Ferris, 5 John-
son, 335; Coit v. Houston, 3 Johnson’s Cases, 243, and remarks upon it in 
19 Wendell, 517.
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allow it, it had to be conducted according to regulations pre-
scribed by the Secretary of the Treasury.

There is no pretence, however, that this particular transac-
tion was authorized by any one connected with the Treasury 
Department, and it was, therefore, not only inconsistent with 
the duties growing out of a state of war, but in open violation 
of a statute on the subject. A prohibition of all intercourse with 
an enemy during the war affects debtors and creditors on either 
side, equally with those who do not bear that relation to each 
other. We are not disposed to deny the doctrine that a resi-
dent in the territory of one of the belligerents may have, in time 
of war, an agent residing in the territory of the other, to whom 
his debtor could pay his debt in money, or deliver to him prop-
erty in discharge of it, but in such a case the agency must have 
been created before the war began, for there is no power to ap-
point an agent for any purpose after hostilities have actually 
commenced, and to this effect are all the authorities. The rea-
son why this cannot be done is obvious, for while the wai*  lasts 
nothing which depends on commercial intercourse is permitted. 
In this case, if Einstein is to be considered as the agent of Gross-
mayer to buy the cotton, the act appointing him was illegal, 
because it was done by means of a direct communication through 
a messenger who was in some manner not stated in the record 
able to pass, during the war, between Macon and New York. 
It was not necessary to make the act unlawful that Grossmayer 
should have communicated personally with Einstein. The busi-
ness intercourse through a middle man, which resulted in estab-
lishing the agency, is equally within the condemnation of the law.

Besides, if, as is conceded, Grossmayer was prohibited from 
trading directly with the enemy, how can the purchase in ques-
tion be treated as lawful when it was made for him by an agent 
appointed after his own disability to deal at all with the insur-
gents was created?

It is argued that the purchase by Einstein was ratified by 
Grossmayer, and that being so the case is relieved of difficulty; 
but this is a mistaken view of the principle of ratification, for a 
transaction originally unlawful cannot be made any better by 
being ratified.

In any aspect of this case, whether the relation of debtor and 
creditor continued, or was changed to that of principal and 
agent, the claimant cannot recover.
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As he was prohibited during the war from having any deal-
ings with Einstein, it follows that nothing which both or either 
of them did in this case could have the effect to vest in him the 
title to the cotton in question.

Not being the owner of the property he has no claim against 
the United States.

The judgment of the Court of Claims is rev ers ed , and the 
cause is remanded to that court with directions to enter an 
order

Dism iss ing  the  pe tit ion .

Smith  v . Mor se .

1. Where the covenant in a submission to arbitration, after referring certain
claims to the decision of arbitrators, and an umpire, if necessary, adds 
the words, “as provided in articles of submission this day executed,” 
and no such articles, in fact, ever had any existence, the declaration in 
an action for breach of the covenant need not refer to any such articles. 
Proof that no such articles ever had any existence will answer any ob-
jection of a variance between the covenant stated in the declaration and 
the covenant contained in the submission.

2. Where the agreement in a submission to arbitration provides that certain
claims shall “ be referred to the final decision and arbitration ” of par-
ties designated, “ and an umpire, if needful,” the arbitrators are author-
ized, in case of their disagreement, to appoint an umpire. It will be 
presumed that the parties intend that the usual mode shall be followe 
in the appointment, in the absence of any different designation; and 
the usual mode is by the act of the arbitrators themselves.

3. An agreement to submit matters to arbitrators, and to an umpire, if
needful, carries with it the further agreement to abide the award which 
they may render, or, in case of their disagreement, which he may render. 
The law implies an agreement to abide the result of an arbitration from 
the fact of submission.

4. Where an agreement providing for the settlement of certain claims, an
the submission of other claims to arbitration is signed by an agent for 
his principal in the name of the latter, and the latter accepts the sett e- 
ment and brings an action upon the covenant contained in the su mis 
sion, he thereby adopts and ratifies the acts of the agent.

5. Where an instrument, executed by an agent, shows on its face the names
of the contracting parties, the agent may sign his own name first an 
add to it, “agent for his principal,” or he may sign the name o hs  
principal first, and add, by himself as agent. Either form may e 
lowed; all that is required in such case is that the contract shall purpor 
on its face to be the contract of the principal.
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6. Where an instrument provides for the settlement of certain claims be-
tween certain parties, and the submission of other claims between other 
parties, the latter parties should only be named in actions upon the 
covenant of submission, although the instrument be signed by all the 
parties named therein.

Err or  to the Circuit Court for the Southern District of 
New York. The case being this:

Litigation had been subsisting between S. B. F. Morse 
and the executors of Alfred Vail, against F. O. I. Smith, 
arising out of certain agreements concerning Morse’s tele-
graph; all suits and causes of action, however, between the 
parties, and also, all causes of action, of which it was alleged 
there were some, between Amos Kendall (who stood in cer-
tain relation to Morse and the executors) and this same F. 0.
I. Smith, had been amicably adjusted and settled, with two 
exceptions:

1st. A claim for stock and dividends in the Washington 
and New Orleans Telegraph Company, on the part of Smith 
against Morse, and the executors of Vail, and also, a like 
claim on the part of Morse and executors against Smith.

2d. A claim of Smith against Morse for moneys received 
for the invention of the telegraph from sources out of the 
United States.

The former of these, by an instrument under seal, con-
taining covenants of settlement of various disputes, in which 
Kendall was personally interested, and reciting that Kendall 
was the agent of Morse and of the executors of Vail, and as 
such agent had made settlement between them of the other 
disputes, it was agreed should “ be referred to the final de-
cision and arbitration of T. K. Walker and W. H. O. Alden, 
an an umpire, if needful, as provided in articles this day ex-
ecuted. The covenant of submission was exclusively be-
tween Morse and the executors on one side, and Smith on 

c other, the parties to the suit, in which Kendall had no 
personal interest, and concluded thus, it being properly wit-nessed: o r r j

In testimony of all which, said [parties] have hereunto signed
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their names and affixed their respective seals at the city of New 
York, on this 8th day of October, A.D. 1859, in duplicate.

“F. O. I. Smith , [sea l .]
“Amos  Kend all , [sea l .]

“ For himself, and as agent for S. F. B. Morse, 
and the executors of Alfred Vail, deceased.’’

On the back of the submission a memorandum was made 
about two months after the submission itself, thus:

“We, the witbin-named parties, hereby agree and bind our-
selves to abide and perform the award of the within-named arbi-
trators, without exception to or appeal from their decision.

“F. O. I. Smith ,
“Amos  Kendal l ,

“For himself, and as agent for S. F. B. Morse, 
and the executors of Alfred Vail.

“New  Yor k , December 13th, 1859.”

The case was heard before the arbitrators, who disagreed, 
and appointed one Mann as umpire. The case was again 
heard before him, all parties appearing with their proofs 
Kendall appearing throughout, without objection from Smith, 
as agent of Morse and Vail’s executors—and he made his 
award in favor of Morse and the executors, of certain amounts, 
payable in stock and in money. These Smith refused to pay. 
Thereupon Morse and the executors brought suit in the 
court below against Smith, for an alleged breach to.perform 
the award. The declaration counted on the submission a 
ready set forth, but omitted the words above given in italics 
“ as provided in articles this day executed.” And on that su 
mission being offered in evidence its introduction was o 
jected to on the ground of variance. The articles weie not 
produced at the trial, nor before the arbitrators or umpire, 
and, in truth, had no existence. The facts, as appeared iom 
the proofs, were, that the parties through their frien s a 
informally agreed on the terms of the submission whic w 
incorporated in the formal submission under seal, an 
the draftsman, who as shown by the way in which e 
drawn his instrument, was not an accomplished c ei ,
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probably in his mind this informal previous arrangement in 
the reference made by him. Both parties, at all events, ap-
peared before the arbitrators and umpire, and no notice was 
taken of this part of the submission, and no objection made 
on account of the non-production of the articles, all parties 
assuming that the submission under seal contained the whole 
of the terms agreed upon. The court below admitted the 
submission in evidence.

Another objection was that there was no authority to ap-
point an umpire. On this point some correspondence be-
tween one Cooper, and Kendall, and Smith, was offered in 
evidence, containing a proposition to submit a claim of Smith 
to arbitrators, in one letter of which, dated October 5th, 
referring to the submission, the words “an umpire to be 
appointed if they do not agree,” did not appear; and also 
the memorandum of December 13th, 1859, indorsed on the 
policy. The court received the evidence under objection.

Another objection was that the submission was signed by 
Kendall individually, and that he was not made a party to 
the suit.

And a final one, that Kendall, who executed the submis-
sion as agent for Morse and the executors of Vail, had no 
power or authority as agent, nor was any shown, to do the 
act; and that the manner in which his authority, if he had 
any, was exercised, was defective in this, that he did not 
sign the name of his principal and then add by himself as 
agent.

The court overruled all the objections, and verdict and 
judgment having been given for the plaintiffs, Smith- now 
brought the case here.

R H. Huntley, for the plaintiff in error:
1. Greenleaf, in his work on Evidence,*  says:

If a qualified covenant be set out in the declaration as a 
general covenant, omitting the exception or limitation, the variance 

etween the allegation and the deed will be fatal.”

* §69.



80 Smith  v . Mor se . [Sup. Ct.

Counsel for the defendant in error.

That the covenant in the submission did not contain the 
final agreement of the parties as to arbitration, and was not 
intended to contain such final agreement, is clear from the 
fact that the parties deemed a further agreement necessary, 
and intended at once and on the same day to “provide” 
and “ execute” “articles of submission.” But this was not 
done. The parol proof received was a dangerous and im-
proper sort of testimony.

2. The appointment of an umpire was unauthorized.
The Cooper letter of October 5th shows this. And on the 

13th of December an indorsement is made on the submis-
sion, by which the parties agree to abide the award of the 
within-named arbitrators, the idea of an umpire being pal-
pably excluded.

3. The submission was not signed by any authorized agent 
of the plaintiffs. There is no proof that Kendall was their 
agent, or that they authorized him to sign for them, or to 
affix their seal to this instrument.

The mode of signing here also claims attention. Kendall 
first binds himself; but, as he is not a party to the suit, that is 
immaterial at present; and then he adds, “ and as agent for 
8. F. B. Morse and the executors of Alfred Vail, deceased. 
This does not bind Morse, even, much less “ the executors 
of Alfred Vail, deceased,” who are not even named.*

4. Kendall should have been made a party to this action. 
This rule is as old as the time of Yelverton. In a case from 
that authoritative reporterf we find the law thus laid down:

“ In an action between A. and B. of one part, and C. of the other 
part, among other covenants there is one thus, viz.: It is agreec 
between the parties that C. shall enter into a bond to B., to pay 
him £100 at a day; in an action for nonperformance A. and B. 
must join.”

Mr. C. Tracey, contra.

* Bacon’s Abridgment, Tit. Leases, I, 10; darker. Courtney, 5 Peters, 
819-350; Stackpole v; Arnold, 11 Mass. 27.

f Page 177.
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Mr. Justice FIELD delivered the opinion of the court.
Several objections were taken, in the court below, to a 

recovery by the plaintiffs, the principal of which, and the 
only objections requiring notice, were substantially these: 
that there is a variance between the covenant to submit, 
stated in the declaration, and the covenant in the submission 
produced; that the submission contains no authority to the 
arbitrators to appoint an umpire, and no agreement to abide 
any award rendered by him; that Kendall was not authorized 
to sign the submission for the plaintiffs, and, if authorized, the 
manner in which his authority was exercised was defective; 
and that there is a defect of parties plaintiffs, Kendall having 
signed the submission and not having joined in the action.

1st. The supposed variance between the covenant stated 
in the declaration and the covenant contained in the sub-
mission, arises from the fact that the submission, after refer-
ring the claims mentioned to the decision of the arbitrators, 
and an umpire, if necessary, adds the words,11 as provided 
in articles of submission this day executed,” and the decla-
ration makes no mention of any such articles. In truth, no 
such articles ever had any existence, and the insertion of the 
words relating to such supposed articles probably arose from 
the carelessness or unskilfulness of the draftsman who pre-
pared the formal submission. Previous to its preparation,, 
the parties had informally agreed upon the terms of the- 
submission, which were incorporated into the instrument 
signed, and the draftsman no doubt had this informal ar-
rangement in his mind in the reference made. Be this as 
U may, the articles named having no existence—and this 
act was established by the proofs in the case—formed no 

part of the contract of submission, and ought not, therefore, 
to have been stated in the pleadings.

On the hearing before the arbitrators, and subsequently 
efore the umpire, no allusion was made to any such articles, 

was any objection taken on account of their absence. 
k e parties treated the instrument under which the submis-

sion was made, as embracing the whole of the terms stipu-
lated between them.

6VOL. ix.
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2d. The agreement in the submission that the claims desig-
nated should “ be referred to the final decision and arbitra-
tion” of parties designated, “and an umpire, if needful,” 
authorized the arbitrators, in case of their disagreement, to 
appoint an umpire. It will be presumed that the parties 
intended that the usual mode should be followed in the ap-
pointment, in the absence of any different designation; and 
the usual mode is by the act of the arbitrators themselves. 
So the agreement to submit the matter to arbitrators, and 
to an umpire, if needful, carried with it the further agree-
ment to abide the award which they might render, or, in 
case of their disagreement, which he might render. The 
law implies an agreement to abide the result of an arbitra-
tion from the fact of submission.

3d. The objection from Smith that Kendall was not author-
ized to sign the submission for the plaintiffs comes too late. 
That instrument recites that Kendall was the agent of Morse 
and the executors of Vail, and as such agent he makes the 
settlement mentioned therein between them and Smith, and 
agrees to submit the disputed claims between them to arbi-
tration. That instrument Smith signs, and thus becomes a 
party to the settlement and submission, and must have been 
satisfied of the sufficiency of the authority upon which Ken-
dall acted. And this is not all: throughout all the proceed- 
ings before the arbitrators and the umpire, Kendall repre-
sented the plaintiffs, and Smith, who appeared in person on 
the other side, took no exception to his authority. But if 
the authority had been originally insufficient, the plaintiffs 
have adopted and ratified his acts by accepting the settle-
ment made by him on their behalf, and by bringing the 
present action upon the covenant contained in the submis-
sion.

The manner in which Kendall executed his authority is 
not open to the criticism of counsel. Where an instrument 
shows on its face the names of the contracting parties, the 
agent may sign his own name, first, and add to it, as in the 
present case, agent for his principal, or he may sign the name 
of his principal first, and add, by himself as agent. Either
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form may be followed; all that is required in such case is 
that the contract shall purport on its face to be the contract 
of the principal.*

4th. There is no defect of parties plaintiffs. Kendall had 
no cause of action against Smith, or against any other party 
to the submission. He signed that instrument only for the 
purpose of settling various causes of action in which he was 
personally interested. The agreement of submission was 
exclusively between the parties to the present action. The 
award followed the submission, and neither adjudged any-
thing to Kendall or against him.

In coming to the conclusion we have upon the objections 
of the defendants, we have not regarded the memorandum 
between the parties, made on the 13th of December, 1859, 
or the previous correspondence with Cooper, as affecting in 
any respect the terms or character of the submission. Those 
documents were admissible to show that no articles of sub-
mission were ever executed, as mentioned in the sealed in-
strument, that the defendant recognized the authority of 
Kendall, and that both Smith and Kendall treated the sealed 
instrument as containing the whole of the stipulations be-
tween the parties, and went to the hearing before the arbi-
trators and umpire with that understanding.

Judgm ent  affir med .

Unite d  Stat es  v . Keeh ler .

1. The voluntary payment by an officer of the Federal government, of 
money held by him for the government, to a creditor of the United 
States, cannot be set up by him or his sureties as a defence in a suit on 
his official bond.
he whole Confederate power must be regarded by this court as a usurpa-
tion of unlawful authority, and its Congress as incapable of passing any 
valid laws; whatever weight may be given under s<Sne circumstances 
to its acts of force, 6n the ground of irresistible power, or to the legisla-
tion of the States in domestic matters; as to which the court decides 
nothing now.

1st American Leading Cases, 605; notes to Elwell v Shaw.



84 Unite d  States  v . Kee hle r . [Sup. Ct

Statement of the case.

3. A depositary of the money of the United States or a public debtor, can-
not defend against a suit on his official bond by proving that he paid the 
money due the United States to one of its creditors, under an order of 
the Confederate authorities, where he shows no force or physical coercion 
which compelled obedience to such order.

4. In a suit on an official bond the obligation is not that of a mere depositary,
but of a person who has made a contract, which he must at his own peril 
perform.

5. The acts of Congress of April 29th, 1864, and March 3d, 1865, furnish
the only exceptions to this rule which this court can act upon.

On  certificate of division of opinion between the judges 
of the Circuit Court of North Carolina; whence the matter 
came in the form of a case agreed on and stated.

The case was this: Keehler, the defendant, had been ap-
pointed postmaster at Salem, in the State just named, some 
years before the rebellion broke out. His official bond, with 
sureties, was in the ordinary form, and was conditioned well 
and truly to execute the office of postmaster, and among 
other things, to render accounts once in three months, and 
to pay all balances, and to keep safely, without lending, 
using, depositing in banks, or exchanging for other funds, 
than as allowed by law, all the public money at any time in 
his custody, till the same was ordered by the Postmaster- 
General to be transferred or paid out; and that when such 
orders for transfer or payment were received, that he should 
faithfully and promptly make the transfer or payment as 
.directed.

Keehler was still postmaster when the rebellion broke out 
in the spring of 1861, and had in his hands $330 of post-office 
money belonging to the United States. On the other hand, 
the United States were indebted to one Clemmens, a mail 
contractor in that region, for postal service in a sum exceed-
ing $300; and the sum due to Clemmens by the United 
States had never been paid.

In August, 1861, the Congress of the so-called Confederate 
States passed an act appropriating the balances which were 
at the date of the breaking out of the rebellion in the hands 
of the several postmasters of the United States, who resided
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within the limits of the States then in rebellion, to the pro 
rata payment of claims against the United States for postal 
service; and in pursuance of the said act, and in obedience to 
a regular official order from the Post-Office Department of 
the so-called Confederate States, directing him to pay to 
Clemmens the whole sum of money in his, the said Keeh- 
ler’s, hands, received for the United States previous to the 
1st of June, 1861, the said Keehler, on the 10th of April, 
1862, paid to Clemmens the $330, and Clemmens gave him 
a receipt for it in form.

It wras an admitted part of the case that the post-office at 
Salem was, in 1861, a collection office, and that Clemmens 
was the mail contractor, named in his special instructions, to 
whom the postmaster at Salem was required to pay over the 
net proceeds of his office quarterly, upon the production, by 
Clemmens, from time to time, of the proper orders and receipts 
from the Post-Office Department of the United States; and an 
admitted fact, moreover, that throughout the year 1862, the 
so-called Confederate government had force sufficient at its 
command to enforce its orders, and did enforce the orders 
of said government, in that part of North Carolina in which 
Salem is situated, and that no protection was afforded to the 
citizens of that part of the State by the government of the 
United States during that term.

The rebellion being suppressed the United States brought 
suit against Keehler and his sureties, on their official bond, 
already mentioned. The pleas were conditions performed,, 
conditions not broken, and especially that the balance claimed 
by the United States, to wit, the $330, had been paid over and 
delivered by Keehler to the said Clemmens, on the 10th day 
of April, 1862, under the circumstances above stated. Upon 
this case, so agreed on, the judges of the Circuit Court were 
divided in opinion on the question, whether the law was for 
the plaintiff or for the defendant.

Mr. Hoar, Attorney-General, and Mr. Field, Assistant Attor-
ney-General, for the United States, submitted the case. No op-
posing counsel.
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Mr. Justice MILLER delivered the opinion of the court.
The defence, which the facts of the statement seek to set 

up to this action, will be noticed under three heads.
1. He paid the amount to one Clemmens, who was a mail 

carrier on the route which embraced the post-office of Keehler, 
and to whom Keehler had been directed to pay the money 
he might have as postmaster upon the production by said 
Clemmens of proper orders from the Post-Office Department. 
It was admitted that the government, at the commencement 
of the rebellion, owed Clemmens more than this sum, but it 
is not claimed that he had any orders for the money from 
the Post-Office Department of the United States.

Can this voluntary payment to a creditor of the United 
States be pleaded to a suit on the bond ?

It is hardly necessary to say that such a payment is no 
compliance with the condition of the bond. It is, therefore, 
not good under a plea of covenants or conditions performed. 
Kor can it be used as an equitable set-off, because it would 
produce endless confusion in the accounts of the department, 
and lead to double payments and serious embarrassments in 
its business, if every postmaster who had government money 
could select a creditor of the United States and pay what he 
might suppose the government owed him.

2. It is stated that the Confederate Congress passed an act 
appropriating balances of this kind to the payment of claims 
against the United States for postal service, where the par-

ities resided within the limits of the States in rebellion, and 
that under this act an order was drawn by the post-office 
department of the Confederate States on Keehler, directing 
him to pay this money to Clemmens, and that on this order 
it was paid.

It certainly cannot be admitted for a moment that a statute 
of the Confederate States, or the order of its postmaster-
general, could have any legal effect in making the payment 
to Clemmens valid. The whole Confederate power must be 
regarded by us as a usurpation of unlawful authority, inca-
pable of .passing any valid laws, and certainly incapable o 
divesting, by an act of its Congress or an order of one o
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its departments, any right or property of the United States. 
Whatever weight may be given under some circumstances 
to its acts of force, on the ground of irresistible power, or 
whatever effect may be allowed in proper cases to the legis-
lation of the States while in insurrection—questions which 
we propose to decide only when they arise—the acts of the 
Confederate Congress can have no force, as law, in divesting 
or transferring rights, or as authority for any act opposed to 
the just authority of the Federal government. This statute 
of the Confederate Congress and this draft of its post-office 
department are not, therefore, a sufficient authority for the 
payment to Clemmens.

3. But it is further stated (this payment being made on 
the 10th April, 1862), that throughout the year 1862 the so- 
called Confederate government had force sufficient to enforce 
its orders, and did enforce them in that part of North Caro-
lina where defendant resided, and that no protection was 
afforded to the citizens of that part of the State by the United 
States government during that period.

It will be observed that this statement falls far short of 
showing the application of any physical force to compel the 
defendant to pay the money to Clemmens. Nor is it in the 
least inconsistent with the fact that he might have been de-
sk ous and willing to make the payment. It shows no effort 
or endeavor to secure the funds in his hands to the govern-
ment, to which he owed both the money and his allegiance. 
Nor does it prove that he would have suffered any incon-
venience, or been punished by the Confederate authorities, 
if he had refused to pay the draft of the insurrectionary post-
office department on him. We cannot see that it makes out 
any such loss of the money, by inevitable overpowering, force, 
as could even on the mere principle of bailment discharge a 

ai ee. We cannot concede that a man, who, as a citizen, 
owes allegiance to the United States, and as an officer of the 
government holds its money or property, is at liberty to 
urn over the latter to an insurrectionary government, which 

on y demands it by ordinances and drafts drawn on the 
ai ee, but which exercises no force or threat of personal
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violence to himself or property in the enforcement of its 
illegal orders.

But this court has decided more than once that in an ac-
tion on the official bonds of such officers the right of the 
government does not rest on the implied contract of bail-
ment, but on the express contract found in the bond, to pay 
over the funds. And on this principle it was held, in United 
States v. Prescott*  that a plea which averred positively that 
the money was stolen from the officer, without any fault or 
negligence on his part, was no defence. It would be difficult 
to find a stronger case for relief from a contract to keep 
safely and pay over the public money than this. But the 
court held that the contract was one which the defendant 
had voluntarily undertaken, and which he must at his own 
peril perform. This ruling was repeated in United States v. 
Dashiel,] also in United States v. Morgan.] Such was the law 
as declared by this court long before the rebellion broke out, 
and however hard it may be in some of its aspects, the court 
has no option but to act on it.

But Congress seems not to have been inattentive to the 
injustice which the rule flight work in some cases, and 
has, by the act of April 29th, 1864,§ provided for the relief 
of postmasters situated like defendant, who have manfully 
done their duty. That act provides that in all cases where 
loyal postmasters have been robbed by Confederate forces 
or rebel guerillas, without fault or neglect of such post-
master, the Postmaster-General may credit them in settle-
ment with the amount lost by the robbery, and if the officer 
had settled and paid the amount before the law was passed, 
it should be paid back to him. And by the act of March 
3d, 1865, the relief is extended to losses by any armed force 
whatever, either by robbery or burning. These statutes 
recognize the rule laid down by this court, and provide for 
such exceptions as can be brought within their terms. For 
other cases, which present peculiar claims for relief, as this 
may do if it shall be shown that the claim of Clemmens

* 8 Howard, 578.
J 11 Howard, 162.

f 4 Wallace, loo.
g 18 Stat, at Large, 62.
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would be a just subsisting demand against the government 
but for this payment, the parties must resort to Congress. 
The court is not authorized to make other exceptions than 
those made by the statutes.

Our answer to the question certified to us by the Circuit 
Court is, that on the facts stated the

Unit ed  States  is  en ti tl ed  to  a  judgment .

Railro ad  Company  v . Fre mon t  County .

The proviso in the act of May 15th, 1856, to the State of Iowa, for aid in the 
construction of railroads, which excludes from the grant “ all lands here-
tofore reserved by any act of Congress, or in any manner by competent 
authority, for the purpose of aiding in any object of internal improve-
ment, or for any purpose whatever,” excludes the lands granted to that 
State, among others, by the act of September 28th, 1850, known as “ the 
swamp-land grant.”

In  error to the Supreme Court of Iowa.
Fremont County, Iowa, filed a bill in one of the State 

courts of Iowa against the Burlington and Missouri River 
Railroad Company, to quiet the title to twelve thousand 
seven hundred and fifty-four acres of land, or thereabouts, 
situate in the said county, which the company claimed as 
elonging to it. Both parties set up title under grants by 

acts of Congress: Fremont County, under what is known as 
8wamP^an<^ grant” to the State of Iowa, September 

t ,1850;*  the railroad company, under a grant to the State 
°r aid in the construction of railroads, Mjy 15th, 1856. f 

loJghe title of Fremont County, the complainant, was as fol-

Í6 1St Section of the act of September, 1850, it is pro- 
e that to enable the State of Arkansas to construct the 

cessary levees and drains to reclaim the swamp and over- 
We lands therein, the whole of those swamp and over-

* 9 Stat, at Large, 519. f 11 lb. 9.
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flowed lands made unfit thereby for cultivation, which shall 
remain unsold at the passage of this act, shall be, and the 
same are hereby granted to said State.”

Section 2d provides “ that it shall be the duty of the Sec-
retary of the Interior, as soon as may be practicable after the 
passage of this act, to make out an accurate list and plats of 
the lands described as aforesaid, and transmit the same to 
the governor of the State; and, at the request of said gov-
ernor, cause a patent to be issued to the State therefor; and 
on that patent the fee simple to said land shall vest in the 
said State, subject to the disposal of the legislature thereof: 
provided, however, that the proceeds of said lands, whether 
from sale or by direct appropriation in kind, shall be applied 
exclusively, as far as necessary, to the purpose of reclaiming 
said lands by means of the levees and drains aforesaid.

“ Section 3d. That in making out a list and plats of the 
land aforesaid all legal subdivisions, the greater part of which 
is * wet and unfit for cultivation,’ shall be included in said 
list and plats; but when the greater part of a subdivision is 
not of that character the whole of it shall be excluded there-
from.

“ Section 4th. That the provisions of this act be extended 
to, and their benefits be conferred upon, each of the other 
States of the Union in which such swamp and overflowed 
lands, known and designated as aforesaid, may be situated.

Under this last section the State of Iowa became entitled 
to the benefit of this act. After its passage the only impor-
tant steps to be taken to perfect the title in the State were the 
ascertainment and designation of the several subdivisions 
which fell within the description of swamp lands as de-
fined in the third^section. This duty was cast upon the Sec-
retary of the Interior as the head of the land department.

On the 21st November, after the passage of the act, the 
commissioner of the land office issued instructions to t e 
surveyor-general of the State to make a selection of t ese 
subdivisions, and report the same to the department,

* See also letters December 21st, 1853; January 22d, 1859, Lester s L 

Laws, pp. 543, 551, 559.
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also to transmit copies to the local land offices. This duty 
was performed in accordance with the instructions. The 
first list was returned and filed in the general land office Sep-
tember 20th, 1854, and in the local office October 23d, 1854. 
The second and remaining list was returned and filed in the 
general land office January 21st, 1857, and in the local office 
January 23d, 1857. These two lists contain the whole of the 
lands in controversy. On the filing of the lists in the local 
office the register was directed to make a note of the subdi-
visions in his tract-book, and to withdraw them from the 
market, which was done accordingly.

In this connection it may be proper to refer to the act of 
March 2d, 1855,*  which is “ An act for the relief of purchasers 
and locators of swamp and overflowed lands.” It provides, 
m substance, that patents shall be issued to purchasers or 
locators who had made entries of the public lands claimed as 
swamp lands prior to the issue of patents to the States under 
the second section of the swamp-land grant of 1850, and pro-
viding for an indemnity to the States. Conflicts had arisen 
between these purchasers and locators, on the one side, and 
the States claiming the land under the swamp-land grants. 
As these lands were not withdrawn from sale till the filing 
of the lists in the local land office, they were supposed to be 
open to entry or location, and a portion of them had been 
thus appropriated. On the other hand, the States claimed 
that the grant to them by the act of Congress w’as a grant 
inpresenti and vested the title immediately. Such had been 
t e opinion expressed by the land commissioner, and also 
by the Attorney-General.

he embarrassments of the land department growing out 
o t is controversy between the States and the settlers were 
removed by this act of 1855, which confirmed the title of 

e settlers, and compensated the States for the land of 
which they were deprived.rpi 1

e second section of the act provided that compensation 
Ou be allowed to the States only in respect to subdivisions 

* 10 Stat, at Large, 634.



92 Railr oad  Comp any  v . Fremo nt  County . [Sup. Ct.
♦ 

Statement of the case.

taken up by the settlers, which were swamp lands within the 
true intent and meaning of the act of 1850; that is, where 
the greater part were “ wet and unfit for cultivation.” And 
the land department, therefore, allowed parties to contest the 
claim of the States, and to give evidence before the proper 
officers that the subdivision was not of the character contem-
plated by the law. As a consequence, under this construc-
tion of the act, controversies increased between the settlers 
and the States, and, as stated by one of the commissioners 
of the land office, the contesting applications pending before 
the department involved, by estimate, three millions of 
acres, and, on investigations being ordered, papers came 
into the office by bushels. Pending these proceedings Con-
gress intervened and passed the act of March 3d, 1857.*  This 
act is entitled “ An act to confirm to the several States the 
swamp and overflowed lands selected under the act of Sep-
tember 28th, 1850, and the act of March 2d, 1849.”

The act contains but one section, and it provides “that 
the selection of swamp and overflowed lands granted to the 
several States by the act of Congress, approved.September 
28th, 1850, and the act of 2d March, 1849, heretofore made 
and reported to the commissioner of the general land office, 
so far as the same shall remain vacant and unappropriated, and not 
interfered with by an actual settlement under any existing laws of 
the United States, be, and the same are hereby confirmed, and 
shall be approved and patented to the several States, in con-
formity with the provisions of the act aforesaid, as soon as 
may be practicable,” with a proviso saving the act of March 
2d, 1855, which is continued in force and extended to all 
entries and locations, claimed as swamp lands, made since 
its passage. As we have already stated, the selection of the 
swamp and overflowed lands by the State of Iowa, under 
instructions from the land department, involved in this suit, 
was made, and lists returned and filed in the department Sep-
tember 20th, 1854, and January 21st, 1857, which was befoie 
the passage of this act. And these are the selections refene

* 11 Stat, at Large, 251.
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to, confirmed, and approved, and for which patents were di-
rected to be issued as soon as practicable, if the same were 
vacant and unappropriated, or not occupied by an actual 
settler under some law of Congress.

So far as respects the title of the complainant, Fremont 
County.

The title of the railroad company, which, as already stated, 
was under the act of May 15th, 1856, was thus. That act pro-
vides “that there be and is hereby granted to the State of 
Iowa, for the purpose of aiding in the construction of rail-
roads from Burlington, on the Mississippi River, to a point 
on the Missouri River near the mouth of the Platte River ” 
(naming also several other lines of railroads), “ every alter-
nate section of land designated by odd numbers for six sec-
tions in width on each side of each of said roads,” and then 
provides that when the lines of the roads shall be “definitely 
nxed,” if it shall appear that any of the lands within these 
six sections shall have been “sold or otherwise appropriated” 
alternate sections may be selected of equal quantity within 
fifteen miles of the road.

To this grant is the following proviso:
“ That any and all lands heretofore reserved to the United 

States by any act of Congress, or in any manner by competent 
authority for the purpose of aiding in any object of internal im- 
pi ovement, or for any other purpose whatsoever, be and the same 
are hereby reserved to the United States from the operation 
of this act, except so far as it may be found necessary to locate 
the routes of said railroads through such reserved lands, in 
^ hich case the right of way only shall be granted, subject to 
the approval of the President of the United States.”

he location of the railroad was not made on the ground 
and adopted by the company until March 24th, 1857.

he District Court rendered a decree declaring the right 
an title to be in the county, and the claim of the railroad 
company to be void. The railroad company appealed to the 
fhU^eille ^our^ the State, which, after hearing, affirmed 

c ecree of the District Court. The railroad company now 
roug t the case into this court for re-examination.
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The case was submitted on the record, with briefs of Messrs. 
Rohrer and Strong for the plaintiff in error, and of Mr. Harvey, 
contra.

Mr. Justice NELSON, having stated the case in the way 
already given, delivered the opinion of the court.

It will be seen from an examination of the grant made to 
the railroad company by the act of May 15th, 1856, that the 
reservations annexed to it are very full and explicit. They 
are first found in the enacting clause itself, where provision 
is made for the selection of lands beyond the lines of the six 
sections on each side of the road, in case any of the sections 
have been previously “ sold or otherwise disposed of;” and then 
again in the general proviso to the grant. These reserva-
tions clearly embrace the previous grant of the swamp and 
overflowed lands for the purpose of enabling the States to 
redeem them and fit them for cultivation by levees and 
drains. At the time of the passage of this act (May 15th, 
1856), a moiety of the lands in controversy had been selected 
and reported to the land department; and the authorities of 
the State, under instructions from that department, were en-
gaged in the selection of the remainder. The lands already 
selected and returned had been withdrawn from sale, and 
were not in the market at the time of the passage of the act; 
and as soon as the remaining lists were returned, which was 
January 21st, 1857, they were also withdrawn from the 
market. In the language of the railroad act, the whole of 
the lands in controversy were “ otherwise appropriated,” and 
were “reserved ” for the purpose of aiding the States in 
their objects of internal improvements.

But there is still, if possible, a more decisive answer to 
the title set up by the defendants. Until the line of the rail-
road was definitely fixed upon the ground, there could be no 
certainty as to the particular sections of lands falling within 
the grant; nor could the title to any particular section on 
the line of the road vest in the company. The grant was in 
the nature of a float until this line was permanently fixe 
Now, the proofs show that the location of the road was not
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made on the ground and adopted by the company till the 
24th March, 1857, which was after the confirmatory act of 
that year.

This, as we have seen, confirmed all the selections made 
at the time, and which included all in controversy in this 
suit, in the language of the section, “so far as the same shall 
remain vacant, and unappropriated, and not interfered with 
by actual settlement.” As the railroad company at this time, 
for the reasons above stated, had not perfected their grant 
so as to have become invested with the title to any of the 
sections included in the lists or selections of the swamp lands 
on file in the land department, they can set up no appro-
priation of any of these lands under their grant, which leaves 
them subject to the confirming act of 1857, according to the 
very words of it.

Decree  af fir med .

Note .

About a fortnight after the above reported case was ad-
judged, there was adjudged another from a different State, 
and which, as respected the position of parties, was a sort of 
converse to it; and in its nature somewhat supplementary. 
It is accordingly reported in immediate sequence. From 
its correlative character, as just described, the reader will 
readily understand that he must be possessed of the pre-
ceding case in order to understand this one. It was the 
case of

Railr oad  Comp any  v . Smith .

The act of June 10th, 1852, concerning swamp and overflowed lands, 
confirmed a present vested right to such lands, though the subsequent 
I e^n^ca^on them was a duty imposed upon the Secretary of the

These lands were excepted from the subsequent railroad grants to Iowa 
and Missouri.
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3. In a suit to recover lands which the plaintiff claims under one of the rail-
road grants, it is competent to prove by witnesses who know the lands 
sued for, that they were swamp and overflowed within the meaning of 
the swamp-land grant, and therefore excluded from the railroad grant.

Erro r  to the Supreme Court of the State of Missouri.
The Hannibal and St. Joseph Railroad Company brought 

ejectment against Smith, in one of the county courts of Mis-
souri, to recover possession of certain lands.

The title of the railroad company was deduced from an act of 
Congress, entitled, “An act granting the right of way to the 
State of Missouri, and a portion of the public lands to aid in 
the construction of certain railroads in said State,” approved 
June 10th, 1852. This act granted to the State of Missouri, for 
the purpose of making the railroad, every alternate section of 
land designated by even numbers on each side of the road.

The legislature of Missouri, in September, 1852, accepted the 
grant, and by statute vested the land granted in the railroad 
company.

Such was the title of the plaintiff.
That of the defendant, Smith, was deduced from the same 

“ swamp-land grant,” the act of Congress, namely, which is set 
out in the statement of the last reported case, approved Septem-
ber 28th, 1850, by which Fremont County in that case held its 
lands. But in this case the railroad interest was the actor; not 
as in the last one a defending party merely, with a swamp-land 
grantee in the position of assailant.

On the trial below of the present cause the defendant intro-
duced evidence against objection tending to prove that the lands 
in suit were wet and unfit for cultivation at the date of the 
swamp-land act of 1850; and this was his title. No evidence 
was introduced by him tending to show that the land in sui 
was ever certified as swamp land by the Secretary of the Inte-
rior, or that the same was ever patented as such to the State o 
Missouri. Nor was this pretended. In fact the correspondence 
of the land department of the United States showed that the 
secretary had no sufficient evidence to enable him to make sue 
certificates.

The court in which the suit was brought gave judgment or 
Smith, the defendant, and the railroad company appealed to t • 
Supreme Court of Missouri. That court affirmed the ju gme
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of the court below, and the railroad company now brought the 
case here.

Messrs. James Carr and W. P. Hall, for the plaintiff in error; 
Mr. Drake, contra.

Mr. Justice MILLER delivered the opinion of the court.
The grants of lands by Congress to the States in aid of rail-

roads have generally been made with reference to the lands 
through which the roads were to pass, and, as the line of the 
road had to be located after the grant was made, it has been 
usual in the acts making the grant, to describe them as alternate 
sections of odd numbers within a certain limit on each side of 
the road, when it should be located.

This, of course, left it to be determined by the location of the 
road what precise lands were granted. So far as this uncer-
tainty in the grant was concerned, it was one which might remain 
for a considerable time, but which was capable of being made 
certain, and was made certain, by the location of the road. But 
as Congress could not know on what lands these grants might 
ultimately fall, and as the roads passed through regions where 
some of the lands had been sold, some had been granted for other 
purposes, and some had been reserved for special uses, though 
the title remained in the United States, these statutes all con-
tained large exceptions from the grant, as measured by the 
units on each side of the road and as determined by the odd 

numbers of the sections granted.
We have had before us two cases growing out of the construction 

o e given to the language of these exceptions in the grant of 
ay 15th, 1856, to the State of Iowa. The first of these was the 

case of Wolcott v. The Des Moines Company*  The other is the 
case of 2 he Railroad Company v. Fremont County, decided at 
this term

The case before us arises under a similar grant to the State of 
ssouri, with like reservations in the act, but it raises a ques- 

somewhat different from that presented by the other two

wh‘ ^h°8e cases it was determined that a proviso
exc uded from the grant u all lands heretofore reserved by

* 5 Wallace, 681. t The case immediately preceding.
7VOL. ix.
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any act of Congress, or in any manner by competent authority, 
"for the purpose of aiding in any object of internal improvement, 
or for any other purpose whatever,” excluded the lands granted 
to the States by the act of September 28th, 1850, known as the 
swamp-land grant. In that case the county of Fremont, claim-
ing under the swamp-land grant, was plaintiff, and the railroad 
company, claiming under the grant to the State for railroads, 
was defendant, and the main point in it related to the evidence 
which might be necessary to establish the fact that the lands 
claimed by plaintiff were swamp and overflowed within the 
meaning of the act of 1850.

In the present case the position of the parties is reversed, the 
plaintiff claiming under the act of June 10th, 1852, granting lands 
to the State of Missouri for railroad purposes, and the defendant 
claiming under the swamp-land grant.

In the former case it was necessary for the plaintiff, who must 
succeed on the strength of her own title, to show satisfactory 
evidence that the title of the United States had, under the swamp-
land grant, become vested in Fremont County. The opinion of 
the court shows how this was successfully done in that case.

In the present action it was incumbent on the railroad com-
pany to show that the title of the United States had become 
vested in the company under the grant for railroad purposes.

It is admitted that this has been done, unless the land is of 
that class reserved from the grant as swamp land; for the act 
under which plaintiff claims has an exception in precisely the 
same terms with the act for the benefit of the Iowa railroads.

In the former case the plaintiff, claiming under the swamp-
land grant, was bound to establish his title by such evidence as 
Congress may have determined to be necessary to make the title 
complete in the State, or the grantee of the State, to which the 
lands were supposed to be granted, otherwise the plaintiff estab-
lished no legal title. In the present case it is not necessary to 
defeat the title under the railroad grant to show that all the 
steps prescribed by Congress to vest a complete title in defend-
ant, under the swamp-land grant, have been taken. It is suffi-
cient to show that this land which is now claimed under the 
railroad grant, was reserved out of that grant, and this is done 
whenever it is proved by appropriate testimony to have been 
swamp and overflowed land, as described in the act of 1850.

In order to determine the character of the testimony which
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will prove this, it may be useful to look at the statute which 
granted these swamp lands.

The first section of the act, after declaring the inducements 
to its passage, says that the whole of these swamp and over-
flowed lands, made thereby unfit for cultivation, an<^ unsold, are 
hereby granted to the States.

The third section, for further description, says that all legal 
subdivisions, the greater part of which is wet and unfit for culti-
vation, shall be included as swamp lands; but when the greater 
part is not of that character the whole of it shall be excluded.

Congress has here given a criterion, apparently not difficult 
of application, by which to determine what was granted, to wit, 
such legal subdivisions of the public lands, the greater part of 
which were so far swamp and overflowed as to be too wet for 
cultivation. Now, here is a present grant by Congress of cer-
tain lands to the States within which they lie, but it is by a de-
scription which requires something more than a mere reference 
to their townships, ranges, and sections, to identify them as 
coming within it. In this respect it is precisely like the railroad 
grants, which only became certain by the location of the road. 
In fact, in this regard the swamp-land grant was the more spe-
cific, for all the lands of that description were granted, and they 
have remained so granted ever since, while no particular land 
was described by the railroad grant, which was a float, to be 
determined by the choice of the line of the road in future. No 
act of Congress has ever attempted to take back this grant of 
the swamp lands, or to forfeit it, or to give it to any other 
grantee, or modified the description by which they were given 
to the States. It was protected by positive reservation in the 
grant under which plaintiff claims. Now, when a party claim-
ing under that grant sues to recover a particular piece of land 
which is excepted out of the grant by appropriate language, is 
it not competent to show by parol proof that it was of the class 
covered by the first grant and excepted from the second, namely, 
80 8wampy, overflowed, and wet, as that the major part of the 
tract was unfit for cultivation ?

By the second section of the act of 1850 it wTas made the duty 
of the Secretary of the Interior to. ascertain this fact, and furnish 
t e State with the evidence of it. Must the State lose the land, 
t ough clearly swamp land, because that officer has neglected 
to do this ? The right of the State did not depend on his action,
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but on^^act of Congress, and though the States might be era- 
barraged in tl^passertion of this right by the delay or failure 
of-the Secretary tq^ascertain and make out lists of these lands, 
the rightjdf the ^ates to them could not be defeated by that 
delay. As <h^^t)fficer had no satisfactory evidence under his 

a^mtrol to enable him to make out these lists, as is abundantly 
behown by the correspondence of the land department with the 
State officers, he must, if he had attempted it, rely, as he did in 
many cases, on witnesses whose personal knowledge enabled 
them to report as to the character of the tracts claimed to be 
swamp and overflowed. Why should not the same kind of tes-
timony, subjected to cross-examination, be competent, when the 
issue is made in a court of justice, to show that they are swamp 
and overflowed, and so excluded from the grant under which 
plaintiff claims, a grant which was also a gratuity?

The matter to be shown is one of observation and examina-
tion, and whether arising before the secretary, whose duty it 
was primarily to decide it, or before the court, whose duty 
it became because the secretary had failed to do it, this was 
clearly the best evidence to be had, and was sufficient for the 
purpose.

Any other rule results in this, that because the Secretary of 
the Interior has failed to discharge his duty in certifying these 
lands to the States, they, therefore, pass under a grant from 
which they are excepted beyond doubt; and this, when it can 
be proved by testimony capable of producing the fullest con-
viction, that they were of the class excluded from plaintiff 8 
grant.

The decision of the case of the Railroad Company v. Fremont 
County disposes of all the errors alleged in this case but the ad-
mission of the verbal testimony, and as we are of opinion that 
the State court did not err in that, the jud gmen t  is  af fir med .

Mr. Justice CLIFFORD, dissenting.
Unable to concur in the judgment of the court in this case, 

I think it proper to state the reasons of my dissent.
Congress made provision, by the first section of the act of the 

twenty-eighth of September, 1850, that swamp and overflowe 
lands, “ made unfit thereby for cultivation,” and which remaine 
unsold at the passage of the act, should be granted to the States 
in which the same were situated, to enable the States to con
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struct the necessary levees and drains to reclaim the lands so 
granted, and render them fit for cultivation.*

Such lands were a part of the public domain, and of course it 
was necessary, before the title could vest in the States, that the 
land should be surveyed and designated, as lands not made unfit 
thereby for cultivation were no more included in the first sec-
tion of the act than lands sold prior to its passage.

Taken literally, the first section, it is conceded, purports to 
grant the whole of those swamp and overflowed lands, made 
unfit thereby for cultivation; but the second section makes it 
the duty of the Secretary of the Interior to make out an accurate 
list and plats of the lands described as aforesaid; and the third 
section provides that, in making out said list and plats, when-
ever the greater part of a subdivision is wet and unfit for culti-
vation, the whole of it shall be included in the list and plats, 
which is a matter to be ascertained and determined by the Sec-
retary of the Interior, and which, under the act of Congress, 
cannot be ascertained and determined by any other tribunal. 
Lands fit for cultivation, under those circumstances, are to be 
included in the list and plats; but the corresponding provision 
in the same section is, that if the greater part of a subdivision 
is not of that character, that is, not swamp and overflowed 
lands, made unfit thereby for cultivation, then the whole of the 
subdivision shall be excluded from the list and plats.

Special power is conferred upon the Secretary of the Interior 
to make out an accurate list and plats of the lands, and it is 
quite clear that a jury is no more competent to ascertain and 
determine whether a particular subdivision should be included, 
or excluded, from the list and plats required to be made under 
that section, than they would be to make the list and plats 
during the trial of a case involving the question of title.

Courts and juries are not empowered to make the required 
list and plats, nor can they determine what particular lands 
shall be included in the list and plats before they are prepared 
y the officer designated by law to perform that duty.
Support to that conclusion is derived from the subsequent 

anguage of the same section, which makes it the duty of the 
secretary, when the list and plats are prepared, to transmit the 
same to the governor of the State, and to cause a patent to be

* 9 Stat, at Large, 519. ♦
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issued to the State for the lands. Unless the requirements were 
such as is supposed, it is difficult to see how the affairs of the 
land department can be administered, as the records and files 
of the office would not furnish any means of determining whether 
a given parcel of land belongs to the State in which it is situ-
ated or to the United States.

Evidently the title to the lands remains in the United States 
until these proceedings are completed, as the same section which 
makes it the duty of the secretary, when the list and plats are 
prepared, to transmit them to the governor and to cause a patent 
to be issued therefor, also provides that when the patent is issued 
“ the fee simple to said lands shall vest in the said State, . . . 
subject to the disposal of the legislature therof.”

Prior to the issuing of the patent therefor the fee simple to the 
lands does not vest in the State, and the lands, prior to the date 
of the patent, are not subject to the disposal of the legislature.

Strong confirmation that the construction of that act herein 
adopted is correct is also derived from the subsequent legislation 
of Congress upon the same subject. Selections of swamp and. 
overflowed lands were made by the States, in certain cases under 
that act, before the required list and plats were made by the 
secretary, and Congress, on the third of March, 1857, passed an 
amendatory act to remedy the difficulty, in which it is provided 
to the effect.that such selections, if reported to the general land 
office, should be confirmed, provided the lands selected were 
vacant and unappropriated, and the selections did not interfere 
with actual settlements under any existing laws of the United 
States.*

Such a law was certainly unnecessary if the construction of 
the original act adopted in the opinion just read is correct, as 
in that view the original act vested a fee simple title in the 
States without the necessity of waiting for any action on the 
part of the land department; and if so, then it follows that the 
States may select for themselves, and if their title is questioned 
by the United States or by individuals, they may claim of right 
that the matter shall be determined by jury.

Anticipating that the decision will occasion embarrassment 
to the land department, I have deemed it proper to state thus 
briefly the reasons of my dissent.

*11 Stat, at Large, 251.
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Pel ham  v . Rose .

1. The seizure of the property of which a forfeiture is sought by proceedings
had under the act of Congress of July 17th, 1862, “to suppress insur- 
rection, to punish treason and rebellion, to seize and confiscate the prop-
erty of rebels, and for other purposes,” is the foundation of the subse-
quent proceedings. It is essential to give jurisdiction to the court to 
decree a forfeiture.

2. By the seizure of a thing is meant the taking of the thing into possession,
the manner of which, and whether actual or constructive, depending 
upon the nature of the thing seized. As applied to subjects capable of 
manual delivery the term means caption; the physical taking into 
custody.

3. Where a writ of monition issued upon a libel of information, filed by the
United States against a promissory note, commanded the marshal “ to 
attach the note, and to detain the same in his custody until the further 
order of the court respecting the same;” and the marshal returned the writ 
with his indorsement thereon that he had “ arrested the property within 
mentionedHeld, in an action against the marshal for a false return, 
1st, that due and legal service of the writ required the marshal to take 
the note into his actual custody and control; and 2d, that the return of 
the marshal signified that he had actually takeh the note into his cus-
tody and under his control.

. The court will decline to answer a question certified to it by the Circuit 
Court when it rests upon an hypothesis.

On  certificate of division of opinion between the judges 
of the Circuit Court for the District of Indiana, the case 
being thus:

An act of Congress, approved July 17th, 1862, entitled 
An act to seize and confiscate the property of rebels,” thus 

enacts: J

Sec. 6. AU the estate and property, moneys, stocks, and 
ere its, of such person, shall be liable to seizure as aforesaid; 
au it shall be the duty of the President to seize and us-e them 
as aforesaid, or the proceeds thereof.”

Sec. 7. That to secure the condemnation and sale of any such 
p operty, after the same shall have been seized, so that it may be 

e available for the purposes aforesaid, proceedings in 
jy 8.a e *nstituted in the name of the United States, in any 

8 rict Court thereof, or in any Territorial court, or in the
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United States District Court for the District of Columbia, within 
which the property above described, or any part thereof, may be found, 
or into which the same may be brought, which proceedings shall con-
form, as nearly as may be, to proceedings in ‘ admiralty and 
revenue cases;’ and if said property shall be found to have be-
longed to a person in rebellion, the same shall be condemned as 
enemies’ property.”

Under this statute the attorney of the United States for 
the district of Indiana filed his libel of information against 
certain “credits and effects” of one Henry Pelham (the 
plaintiff), “ that is to say, one promissory note for the sum 
of $7000, dated March 1st, 1862, and due four years after 
date, executed by Lewis Pelham to him the said Henry.”

A writ of monition was issued, directed to a certain Rose, 
the then marshal of the district, which, after referring to the 
libel, ordered him to attach the note and detain the same 
in his custody, and to cite all persons claiming the same, or 
having anything to say why it should not be condemned 
and sold, to appear on a day designated and interpose their 
claims.

Rose made this return:
“ In obedience to the within warrant, I have arrested the prop-

erty within mentioned, and have cited all persons having or 
pretending to have any right, title, or interest therein, as by 
the said warrant I am commanded to do.”

The District Court subsequently proceeded to try and de-
termine the matters involved in the libel, and decreed,

1st. That for failing to appear, the default of all persons 
interested in the note should be entered.

2d. That the charges of the libel should be taken as con-
fessed.

3d. That the note should be condemned as forfeited to the 
United States; and,

4th. That the clerk should issue a writ of venditioni exponas 
to the marshal to sell the note at public auction.

This latter writ was accordingly issued and delivered to 
the marshal, and was returned by him with a certificate that 
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he had sold the note at auction to Lewis Pelham, who was 
its maker, for $3000.

Henry Pelham now brought the action below against Rose 
and his sureties for a false return to the writ of monition.

The declaration, after stating such of the facts above- 
mentioned as were pertinent, set forth that the marshal did 
not, in obedience to the writ of monition, attach the note 
therein described, nor seize the same by himself or deputy; 
that the note was not even within sight of the marshal or of 
any of his deputies at any time between the delivery of the 
writ to him for execution and its return; nor was it, pending 
the proceedings by libel, within the State of Indiana; but 
that during this time, and for a period long after the entry 
of the decree of confiscation, was in the custody and posses-
sion of the plaintiff in the State of Kentucky. Wherefore 
(the declaration asserted) the return of the marshal was 
wholly false, and the decree of condemnation was founded 
upon a false return, and hence an action had accrued to the 
plaintiff on the bond of the marshal.

The defendants demurred, and upon the argument of the 
demurrer the following questions arose, upon which the 
judges of the court were opposed in opinion :

1st. Whether, upon the facts stated in the declaration, 
it was material and necessary to the due and legal service 
of iAe writ of monition, therein set forth by the marshal, that 
he should have seized and taken into his custody and under 
his control, the promissory note mentioned.

2d. Whether the return to the writ of monition, as set 
orth in the declaration, must be construed to mean that the 

marshal had actually taken into his custody and under his 
exclusive control, the promissory note; and,

3d. Whether, on the hypothesis that all the matters, as 
set orth in the declaration, were true, the judgment and pro- 
cee ings in the District Court, as therein stated, would estop 

e p aintiff to maintain an action on the promissory note 
against the maker.”

Mr. Coburn, for the plaintiff in error, a brief of Messrs. Mor- 
On’ Harris being filed; Mr. Miles, contra.'
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Mr. Justice FIELD, after stating the facts of the case, 
delivered the opinion of the court as follows:

The act of July 17th, 1862,*  contemplates the seizure of 
the property, the forfeiture of which is sought by the pro-
ceedings taken under its provisions. It says so in express 
terms. In one section it makes it the duty of the President 
“to cause the seizure” of the estate and property, money, 
stocks, and credits of the persons designated therein. In 
another section it declares that the like property of persons 
engaged in armed rebellion against the United States, or in 
aiding or abetting the rebellion, “ shall be liable to seizure,” 
and imposes a similar duty upon the President to seize and 
use it. And in a third section it provides, that to secure the 
condemnation and sale of the property, “ after the same shall, 
have been seized,” proceedings shall be instituted,in the name 
of the United States, in any District Court thereof, or in any 
Territorial court, or in the District Court for the District of 
Columbia, within which the property, or any part thereof, 
may be found, or, if movable, may first be brought; and 
that such proceedings shall conform, as nearly as possible, 
to proceedings in admiralty or revenue cases.

The seizure of the property, as thus seen, is made the 
foundation of the subsequent proceedings. It is essential to 
give jurisdiction to the court to decree a forfeiture. Now, 
by the seizure of a thing is meant the taking of a thing into 
possession, the manner of which, and whether actual or con-
structive, depending upon the nature of the thing seized. 
As applied to subjects capable of manual delivery, the term 
means caption; the physical taking into custody.

In the case at bar, a visible thing, capable of physical 
possession, is the subject of the libel. It is the promissory 
note of Pelham which constitutes the res, against which the 
proceeding is instituted, and not “ a credit,” or debt, which 
the note is supposed by the defendants’ counsel to represent. 
Whether by any proceedings under the act of July, looA 
the indebtedness of a maker on a negotiable promissory 

* 12 Stat, at Large, 590, 5, 6, and 7.
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note, before its maturity, could be reached without the pos-
session of the note itself, is not a question presented for our 
consideration. It is sufficient that the object of the present 
libel is to reach the note itself. This appears at every stage 
of the proceedings; in the information; in the monition to 
the marshal; in his return; in the decree of the court; and 
in the sale made.

To effect its seizure, as required by the act, it was, there-
fore, necessary for the marshal to take the note into his 
actual custody and control. And such was the purport of 
the command of the writ of monition. The writ describes 
the note, and the command to the marshal is, “ to attach the 
note, and to detain the same in your custody until the further 
order of the court respecting the same,”—language which is 
inconsistent with any service other than that made by physi-
cally taking the note into his possession and control. This 
form of command is usually adopted in warrants to the mar-
shal in cases of municipal seizure. “On receiving it” (the 
warrant), says Conkling in his treatise, “ it is the duty of 
the marshal to arrest the property seized by taking it into his 
custody.”* The term arrest is the technical term used in 
admiralty process to indicate an actual seizure of property. 
And the return of the marshal to the writ, that he has “ ar-
rested the property within mentioned,” signifies in apt and 
technical language that he has actually taken the property 
into his custody and under his control.

The first and second questions certified to u8 must, there-
fore, be answered in  the  aff irma tiv e .

The third question rests upon an hypothesis, and we must 
de cli ne  to  answe r  it until it has lost its hypothetical char-
acter and become involved in actual controversy.

* Fourth edition, p. 524.
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1. A married woman having rents from her separate real estate which had
been settled upon her and was leased by her on long leases, subject to 
her mother’s dower, pledged them to her tenant by proper instrument, 
to a certain amount for advances. Some time afterwards, her mother 
being yet alive, she was divorced by a decree which ordered her to direct 
payment of a third of the rents as they should become due, to her husband 
for the education and support of certain of their common children, which 
the court in decreeing the divorce assigned to him. The tenant refused 
to pay the husband anything in any way, but paid his own advances, 
and then kept rents on hand, paying some to the wife. After the di-
vorce, and so after the husband’s rights under the decree had attached) 
she made a further pledge of the rents to the tenant. It took some years 
before the sum for which the rents were pledged before the divorce was 
paid. On bill by the husband and account ordered—the mother being 
now dead, and the dower third having fallen in to the wife—the auditor 
held,

i. That as soon as the advances for which the rents were first pledged 
were paid, the husband was entitled to be subrogated to the wife’s full 
rights, against the tenant as existing at the time when the order in 
divorce was made (that is to say, exclusive of the dower third), till 
his third of the two thirds, with interest from the date of the decree, 
was paid;

ii. That the tenant, for the payment of his demand under the pledge made
after the divorce, was to stand postponed till this third of the hus-
band’s was fully paid, and,

iii. That the wife (to whom, as already said, after the divorce there had
fallen in, by her mother’s death, the dower third, a part not subjecte 
by the decree, to her husband), was to be confined to the enjoyment 
of that dower third till the husband was fully paid his third of the 
original two thirds, and the tenant was paid whatever he had a 
vanced after the divorce. Held, that the report was right.

2. A married woman has the same power as a feme sole to pledge rents set
tied in trust for her to receive, take and enjoy them to her sole and ex 
elusive use and benefit. ,

3. "Where a decree in divorce gives a husband one-third part of his wi e s
rents, these being at the time of the decree subject to a paramount no 
of dower in her mother, the third does not become in any way aug 
mented by the mother’s death and consequent falling in of her dower 
third. .,

4. "Where a divorced husband brings a claim against a tenant o is wi
for a portion of her rents allotted to him by the decree of divorce, 
tenant, if he means to take advantage of an alleged nullity ° t e 
cree, must make his averment of the nullity in such form as t a 
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husband can take issue. He cannot set it up on argument, although his 
averment was that he had a mortgage of the rents, and “ reserves to 
himself the right to impeach the decree if occasion should offer and re-
quire him to do so.”

5. A decree in divorce, valid and effectual by the laws of the State in which
it was obtained, is valid and effectual in all other States. Whether the 
finding by the court of domicil on which the decree is founded is con-
clusive or only primft facie sufficient is not decided.

6. A wife may acquire a domicil different from her husband’s whenever it
is necessary or proper that she should have such a domicil, and on such 
a domicil, if the case otherwise allow it, may institute proceedings for 
divorce, though it be neither her husband’s domicil nor have been the 
domicil of the parties at the time of the marriage or of the offence.

Appeal  from the Supreme Court of the District of Co-
lumbia ; the case being this:

By a statute in force in Indiana in 1857*  it was thus en-
acted :

“Divorces may be decreed by the Circuit Court of the State 
on petition, filed by any person at the time a bona fide resident 
of the county in which the same is filed; of which bond fide resi- 
dcnce the affidavit of such petition shall be primd facie evidence.

“ The grounds of divorce are (among others): 
“Abandonment for one year.
“ Cruel treatment of either party by the other.”

The statute further declares that, the court, in decreeing 
a divorce, shall make provision for the guardianship, cus-
tody , support, and education of the minor children of such 
marriage.

With this statute in force, one Mrs. Annie Jane Cheever, 
in June, 1857, she being then in Marion County, Indiana, 

ed a bill in the County Court of the State (the proper court, 
i the case were otherwise one for its cognizance), praying a 
divorce, a vinculo, from her husband, B. H. Cheever. Mrs.

©ever had come to Indiana from Washington in appar- 
th^ February preceding, and the city just named was 

e place where her parents had long lived, where it seemed 
riTd S^e WaS brougbt up, and where in 1842*  she was mar- 

’ a c°ntemporary document describing both herself and

* Act of May 13th, 1852.
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her then intended husband, as “ of the city of Washington.” 
At the time of the application for divorce, Mrs. Cheever was 
owner, as for more than seventeen years previously she had 
been, by devise from her father, of real estate in Washing-
ton; a store on Pennsylvania Avenue and two houses on 
Sixth Street; property which on her marriage in 1842 had 
been settled in trust, that she should “ receive, take, and 
enjoy the rents and profits to her sole and exclusive use and 
benefit.”

There was little in the record to show exactly what motive 
took Mrs. Cheever from Washington to Indiana; or how long 
exactly she remained in Indiana, or how or where, by dates, 
she was living after she left it. But it was certain that di-
vorces a vinculo could not, when she went to Indiana, nor 
until long after she was divorced in that State, be obtained 
by law in the District of Columbia.

Her petition for divorce—which described her as a resi-
dent of Marion County, and, to which was annexed an affi-
davit that she was a bond, fide resident of the county at the 
time the petition was filed (June 16th, 1857), and was so 
still—represented that she had been married to Cheever; 
that after conduct to her, harsh, cruel, and severe, he had in 
1854 abandoned her without any purpose of returning to her; 
and it gave the names and dates of birth of four children, 
which it stated were the issue of the marriage.

The husband, by an answer of three lines, denied the alle-
gations of the wife’s bill, and required strict proof; and on 
his part filed a cross-bill, setting forth the fact of her sepa-
rate property, the existence of the children, that in 1854 a 
disagreement arose between him and his wife which was 
wholly irreconcilable, that he had abandoned her with intent 
never to live with her again; that reconciliation was im-
possible : and he, too, on his part concluded his petition with 
a prayer for a divorce a vinculo, and to have custody of the 
older children, and the profits of the real estate to support 
them.

To this cross-bill of her husband Mrs. Cheever appeared 
without process, and the cause being called for trial, it was y
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consent of parties submitted to the court without a jury, and “ the 
court having heard the evidence,” as the record stated, found 
the marriage, abandonment, and residence of Mrs. Cheever, the 
birth and names of the children all as alleged, and on the 
26th of August, 1857, decreed the divorce prayed for by 
both parties alike.

How long Mrs. Cheever remained in Indiana after this 
date was not quite apparent. It rather seemed as if she had 
left it in the end of the following September. The record of 
the already described proceeding in divorce, contained under 
the date of February 24th, 1858, this entry:

“Now comes S. Yandes, Esq., attorney for B. H. Cheever, and 
L. Barton, Esq., attorney for Annie Jane Cheever, and on their 
motion each of said parties has leave to withdraw their respective 
depositions filed in this court at the last term thereof in the cause 
then pending for divorce between said Cheever and Cheever”

Some time before December of the same year (in June, as 
was said in one of the briefs, without contradiction by the 
other), Mrs. Cheever remarried, and went to Kentucky. Her 
second husband dying, she came back, apparently, to Wash-
ington. She was there it seemed in 1862 and 1863.

Prior to the divorce she had made to one Wilson, a grocer, 
two leases of five years each, of the store in Washington; one 
of the leases, made in 1855, ran from the 1st of October, in 
that year, till the 1st of October, 1860; and the other (made 
July 16th, 1857, forty.days before the divorce), for a further 
term of five years, to commence when the first one should 
expire.

Besides these two leases made before the divorce, she made 
a third one in 1858, after it; this third one running for ten 
years from the expiration of the first one, that is to say, from 
the 1st October, I860, till the same day in 1870; this last 
ease containing a stipulation, that if the premises should 
e destroyed by fire during the term, the rent should cease 

the premises should be rebuilt by the lessors.
.on, the lessee, already named, appeared to have been 

On l^eudly terms with Mrs. Cheever and her mother, and
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from time to time during her domestic troubles advanced to 
her money; collected the rents of her Sixth Street houses, 
paid certain claims against her, charging them against the 
rents of the property occupied or managed by him. To se-
cure him for these advances made, and certain others to be 
made, Mrs. Cheever, nine months before the divorce, exe-
cuted a deed of trust, in form, to two gentlemen of Washing-
ton, Messrs. Carlisle and Maury; and Wilson went on making 
advances on the one hand, and charging them against rents 
on the other, to the extent, as was alleged, of near $5000; 
the whole of this sort of business being done without much 
formality. A likelihood of confusion of accounts and of 
contest about them, if third parties became interested to 
intervene, was augmented by the fact that after the divorce, 
and after Cheever’s rights, if any, under the Indiana order, 
had attached, Mrs. Cheever-Worcester received further ad-
vances from Wilson, not secured by the deed of trust, and 
which advances it was agreed by her that Wilson should 
still charge against rents; and finally, that in 1862, the store-
house was destroyed by fire, that the mother of Mrs. Cheever- 
Worcester received the insurance money, $4000, and that 
Wilson, under the covenant in the last lease, himself re-
built it.

The decree of divorce in Indiana, which allotted the chil-
dren in pursuance of the statute there, gave Cheever the 
three oldest, and Mrs. Cheever one, the youngest, and at the 
same time ordered that “ as the rents ¿should become due and 
payable ” he should receive for the maintenance and educa-
tion of the children which he took, the one third part of 
those which would be coming to Mrs. Cheever, in her own 
right, to obtain which Mrs. Cheever was ordered to give to 
him a proper authority to demand them of the tenant. Mrs. 
Cheever was to have the remaining two thirds. The mother 
was still alive, and her dower third was as yet paramount.

Mrs. Cheever, soon after the divorce, executed a power 
with an assignment to Cheever to receive the rents, inter 
lining in it before execution, a declaration that the assign 
ment was subject to a previous incumbrance of about $500
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to Wilson. Cheever, disregarding this part of the instru-
ment, demanded his one third of Mrs. Cheever’s two thirds, 
and Wilson setting up his prior right, and refusing to pay, 
Cheever now filed a bill in the court below, against him, 
Mrs. Cheever (now called Worcester), and her new husband, 
Worcester himself, setting out the divorce, order, &c., and 
praying for a specific performance of the Indiana order as 
to the portion of the rents allotted to him, and for general 
relief.

Mr. and Mrs. Worcester set up that the advances had not 
been yet paid by the rents; but, of course, did not set up 

. that the divorce in Indiana was void.
Wilson set up the same allegation that the rents had not 

yet repaid him his advances made on the faith of them; and 
while he made no averment that' the divorce was void, he 
yet stated that he “ did not admit its validity or regularity, 
or that it was operative to affect his rights, but, on the con-
trary, reserved to himself the right to impeach it if occasion 
should offer and require him to do so.” The matter, inde-
pendently of the question of validity of the Indiana di-
vorce, which, as Worcester died some time after filing his 
answer, it was possible might now be made, was obviously 
very much one of figures; and the court, in June, 1863, re-
ferred the matter to an auditor to state an account; the 
mother of Mrs. Cheever-Worcester having died in the April 
before, and her one third so falling in to her daughter.

The auditor, assuming the validity of the divorce, and 
ringing his account down as near to the date as practicable 

o his report, considered that the order of payment ought

• Wilson s advances to Mrs. Cheever, as secured by the 
trust deed of Carlisle and Maury.

2. Cheever’s one third of the rents under the Indiana 
or er from the time the advances were so satisfied.

• So much of Cheever’s one third of the rents as had 
een displaced by the interference of Wilson’s prior claim, 
om t e date of the Indiana order to the date of the pay-
out of the advances, under the trust deed, to payment

8VOL. IX.
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of which one third, the whole two thirds of Mrs. Cheever- 
Worcester’s rents were to be devoted; and, as the reporter 
understood his view—this part of the case not having been 
argued here—he held*  that Wilson was bound on the prin-
ciple of subrogation to pay so much of Cheever’s third as 
had been thus displaced; the effect of the auditor’s whole 
view being to throw Wilson on later rents for reimburse-
ment of advances not secured by the trust deed (the only 
ones as yet unpaid), and leaving to Mrs. Cheever-Worcester, 
for a considerable time, nothing but the dower one third 
which had fallen in by her mother’s death.

Acting on these views of law, and subrogating Cheever . 
to Wilson’s rights against Mrs. Cheever-Worcester, the audi-
tor, after much work of calculation, presented certain figures 
in result. Both Cheever and Wilson excepted to the report. 
Cheever excepted—

1. To the position assumed by the auditor, that the wife 
had power, under the marriage settlement, to anticipate and 
pledge her rents.

2. To the auditor’s not bringing in, after the death of the 
mother, Mrs. Cheever-Worcester’s new one third, to help to 
pay him a one third of the whole rents.

3. To the finding as to the state of the accounts between 
Wilson and Mrs. Cheever, as to the advances.

Wilson, on his part, objected to his being top much post-
poned for his later advances.

The court sustained the defendant’s exceptions and dis-
missed the bill, upon the ground that the Indiana decree was 
wholly void as to each of the subjects of which it undertook 
to dispose; the divorce, the children, and the propeitj. 
Cheever then brought the case here.

In this court, while some reference was made, on the si e 
of Cheever, to the views of the auditor as to the wife s power 
of anticipation, to his view that the dower one third was 
not subject to the Indiana order; and to his figures; and y

* Printed transcript of record, December Term, 1869, No. 53, pp 
53, 54.
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Wilson to the principle of subrogation adopted, the argu-
ment was on the validity of the Indiana divorce and orders.

Mn. Boyce, for the appellant, contended that the Constitu-
tion ordaining that “full faith and credit should be given 
to the judicial proceedings of every other State,” the judg-
ment, if conclusive, as undoubtedly it was, in Indiana, was 
conclusive everywhere else in this country.*  Jurisdiction 
having attached, the judgment was not open to inquiry upon 
the merits; that judgments of another State w7ere not primd 
facie but conclusive evidence of what they adjudged; that 
while parties not privies could show7 that the judgment had 
been obtained by fraud, or that the court rendering it had 
no jurisdiction, parties privy to the judgment could not 
do it.f

Mr. W. & Cox, contra, commenting on the case as already 
stated, and upon the demoralizing character of the Indiana 
statute, contended that the courts of Indiana had no right 
to decree a divorce of any person but of bond fide domiciled 
citizens of that State; that the question of bond fide domicil 
was always one of fact; that here it was palpable that no 
case existed in fact, and that the divorce was a divorce by 
collusion and consent; the wife having set up a domicil in 
Indiana, because no divorce a vinculo could be got in Wash-
ington, her true domicil; that Mrs. Cheever could acquire 
no domicil except that of her husband, who it was not pre-
tended was ever domiciled in Indiana; that even if there 
had been jurisdiction in Indiana to affect the person, there 
was none to affect the real estate in Washington; and, finally, 
that the decree was without parallel, for that it awarded the 

usband alimony for his own offence of desertion.

Mr. Justice SWAYNE delivered the opinion of the court.
The material facts of the case, as disclosed in the record, 

are as follows;
On the 6th of September, 1842, Cheever, and the defendant,

Christmas v. Russell, 5 Wallace, 302. f Clay v. Clay, 13 Texas, 204.
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Annie, then Annie J. Hughes, executed a deed of marriage 
settlement, whereby the title of the real estate therein de-
scribed * situate in the city of Washington, was vested in 
Sarah T. Hughes, the mother of Annie, “in trust, to permit 
her daughter, the said Annie J. Hughes, to receive, take, and 
enjoy the rents and profits of the said lands and premises to 
her sole and exclusive use and benefit,” &c. The property 
embraced in the settlement is designated in the proceedings 
as “the Avenue property,” and “ the Sixth Street property.” 
On the 8th of September, 1842, the parties were married. 
On the 10th of September, 1855, Mrs. Cheever and Mrs. 
Hughes executed to the defendant, Wilson, a lease of the 
Avenue property for five years, from the 1st of October, 1855, 
at an annual rent of $1300, to be paid quarterly. On the 
26th of November, 1856, they executed a deed of trust to 
Carlisle and Maury, to secure certain advances therein men-
tioned, made, and to be made, by the defendant Wilson, to 
Mrs. Cheever.

This deed refers to the lease, and authorizes Wilson, after 
the 1st of October, 1857, to retain and apply the rents to the 
indebtedness until it should be extinguished. On the 11th 
of February, 1857, Mrs. Cheever executed to Wilson a paper 
purporting to assign to him all the rents then due and there-
after accruing until he should have received the sums therein 
mentioned. A further lease was given by Mrs. Hughes and 
Mrs. Cheever to Wilson, on the 16th of July, 1857, of the 
Avenue property, for the term of five years, to commence on 
the 1st of October, 1860, at the same rent, to be paid in the 
same manner as was provided in the former lease. Mr. and 
Mrs. Cheever lived together in Washington until December, 
1854, when they separated. On the 16th of June, 1857, Mrs. 
Cheever filed her petition for a divorce in the Circuit Court 
of Marion County, Indiana. She described herself theiein 
as a bond fide resident of that county. The cause was re 
moved by an order for a change of venue to the Circuit 
Court of Madison County, in that State. On the 19th o 
August, 1857, Cheever appeared and filed his answer and a 
cross-petition. On the 26th of that month the court decree
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a divorce a vinculo matrimonii, and thereafter, by the agree-
ment of the parties, it was further decreed that Cheever 
should have the custody of the three elder children, and that 
Mrs. Cheever should have the custody of the younger one 
until the further order of the court, and that for the support 
and education of the children Cheever should receive one 
third of the rents and profits, to which Mrs. Cheever was 
entitled, accruing from the property described in the deed of 
settlement., The decree declared, “ that the same is hereby 
decreed to the said Benjamin, as the same shall hereafter 
become due and payable, for the uses and purposes of the said 
infant children during the lifetime of the said Annie.” . . . 
“And the said Annie shall execute to the said Benjamin a 
good and sufficient power to receive said rents and profits 
for the uses and purposes herein declared, which shall be 
sufficient for the purpose.” On the 27th of August she ex-
ecuted 'such an instrument, pursuant to the decree; but 
before doing so she added this sentence to the draft which 
had been prepared: “ This assignment of rents is subject 
to an incumbrance upon said rents to my agent, Jesse B. 
Wilson, of about $5000.” Her interest in the rents at the 
date of the decree was two thirds in possession, and the re-
maining third expectant upon the death of her mother, who 
received that portion for her dower. Notice of the decree 
was given to Wilson within a very short time after it was 
rendered. He did not recognize the complainant’s claim, 
and has never paid him anything.

Soon after the divorce wras granted Mrs. Cheever married 
Louis Worcester. On the 11th of December, 1858, Worcester 
and wife gave to Wilson an instrument whereby they as-
signed to him all her rents until he should have received the 
sum of $3000. On the 30th of December, 1858, Worcester 
and wife and Mrs. Hughes gave to Wilson an extension of 
his lease of the Avenue property for the term of ten years, 
fiom the 1st of October, 1860, being an addition of five years 
to the term of the last preceding lease. At the same time 
Mr. and Mrs. Worcester executed to him a further assignment 
of the rents. The Avenue buildings were destroyed by fire
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in April, 1862. Wilson erected the present store on the 
property at a cost to himself of upwards of $4000. He has 
continued to occupy it, and has paid no rent since the fire to 
any one.

Mrs. Hughes died on the 12th of April, 1863. Worcester 
died before that time. On the 22d of October, 1863, Wilson 
and Mrs. Worcester came to a settlement of their accounts. 
He had collected the rents of the Sixth Street property up 
to that time, but did so no longer. The accounts embraced 
the rent received from that property, as well as that from 
the Avenue property, and extended to the period of the fire. 
The result was that she was found to be indebted to him in 
the sum of $3290.

The complainant’s bill was filed the 21st of June, 1858, 
and seeks a specific performance of the Indiana decree, 
against Wilson, as to the portion of the rents allotted to the 
complainant for the benefit of the children. On the'17th of 
June, 1863, it was ordered by the court that the auditor 
should report upon the state of the accounts between Mrs. 
Worcester and Wilson. There was no finding as to the 
rights of the parties, and no specific directions were given 
in the order.

The auditor made a very elaborate report. Assuming the 
Indiana decree to be valid, his conclusions were that the 
balance due to Wilson for his advances on the faith of the 
pledges of the rents, prior to the divorce or his having notice, 
and at th$ time of notice—which the auditor found to be 
the 11th of September, 1857—was $4627.78, including in-
terest, and that this balance was extinguished on the 1st of 
January, 1863, leaving an overplus of $23.30; that there was 
due to the complainant the sum of $622.97, including in-
terest, for rents, from the time of the payment of Wilson s 
advances to the 1st of January, 1865, the last quarter-day 
before the adjustment by the auditor, and the further sum 
of $2437.41 and interest for rents, from the date of the de-
cree to the time the advances were paid; that the amount o 
the rents, accruing from the time of the payment of the a 
vances, to the 1st of March, 1865, from the Avenue property,
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as well as the Sixth Street houses, while the defendant col-
lected the rents of the latter, excluding the third which fell 
in by the death of Mrs. Hughes, was $1831.84; that the 
amount due to the complainant was, therefore, $3060.38, and 
that the sum in the hands of the defendant, Wilson, applica-
ble thereto in payment, $1831.84, was not sufficient to pay 
complainant’s arrears by the sum of $1295.58.

According to the report the claimant is entitled to a de-
cree against Wilson for the sum of $1831.84, with interest 
from the 1st of March, 1865, and for the further sum of 
$1295.58 against Mrs. Worcester, with interest from the 
same time. The sum proposed to be decreed against Wilson 
is made up of two elements: (1) the complainant’s share of 
the rents received by Wilson after his advances were paid, 
with interest down to March 1st, 1865, being $622.97; and 
(2) the share belonging to Mrs. Worcester of the rents accru-
ing after the same period (excluding her mother’s share, 
which lapsed by her mother’s death), with interest computed 
also to the 1st of March, 1865, being $1208.87, these sums 
making together the aggregate of $1831.84. The auditor 
held that Wilson was liable for the latter sum, because the 
complainant was entitled to it, on the principle of subroga-
tion. All the parties excepted to the report. The court 
sustained the defendants’ exceptions, and dismissed the bill 
upon the ground that the Indiana decree was void.

Upon the execution of the deed of settlement, the real 
estate therein described became the separate property of 
Mrs. Worcester, and she had the same power to anticipate 
and encumber the rents as if she had been &feme sole.*

The proportion of the rents to which the complainant was 
entitled was one third of the two thirds to which Mrs. Wor-
cester was entitled at the time of the rendition of the de-

* Colvin ”• Currier, 22 Barbour, 387; Heatley v. Thomas, 15 Vesey, Jr.
5 Bullpin v. Clarke, 17 Id. 365; Jaques v. Methodist Church, 17 John- 

son> 48; North American Coal Company v. Dyett, 7 Paige, 9; Insurance 
ompany ». Bay, 4 Comstock, 9; Gardner v. Gardner, 22 Wendell, 526; 
rowmng v. Coppage, 3 Bibb, 37, 1 Story’s Eq. g 64.
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cree in Indiana. The decree had reference to her rights as 
they existed at that time. It was not affected by the falling 
in of the other third, which her mother held as her dower to 
the time of her death.

Tl>e complainant was not bound by the lease of December, 
1858. It was executed after the decree and notice to Wilson. 
He was bound by the preceding lease of July, 1857, which 
was executed before the decree. That lease contained a 
covenant on the part of Wilson to repair and pay rent. It 
did not expire until October 1st, 1865.

The buildings on the Avenue property destroyed by fire in 
April, 1862, were insured in the name of Mrs. Hughes for 
$4000, and she received that amount from the insurance 
company. The lease of 1857 fixed the amount of the rent, 
and the complainant is entitled to claim accordingly.

Under the lease of 1858, important questions may arise 
between Wilson, Mrs. Worcester, and the estate of Mrs. 
Hughes, but they do not affect the rights of the complainant 
in this litigation, and we need not therefore consider them.

It was proper, under the circumstances, to include in the 
accounts the rents received by Wilson from the Sixth Street 
property. That property was embraced in the deed of set-
tlement and in the Indiana decree. The record of that case 
was filed with the bill as an exhibit, and became a part of it. 
The prayer of the bill is for general relief. The securities 
given by Mrs. Worcester embraced alike the rents accruing 
from that and the Aven ue property. Wilson had applied and 
credited both. It would not be proper to withdraw and sepa-
rate the former.

It appears by the complainant’s exceptions, that he ob-
jected strenuously in the court below to the findings of the 
auditor, as to the state of the accounts between Wilson and 
Mrs. Worcester touching the advances. After a careful con-
sideration of the evidence, we are satisfied with his conclu-
sions, and see no reason to disturb them. We do not think 
anything would be gained to the interests of justice by 
modifying the report, or by setting it aside, and ordering a 
further examination of the subject.
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We think the auditor was right in his conclusion upon the 
point of subrogation. A much larger amount of the com-
plainant’s share of the rents than this principle will give him 
of hers, was applied in payment of Wilson’s advances. It is 
proper that an equal amount of her share, according to her 
rights, as they were when the decree was rendered, should 
replace what had been so applied for her benefit. This will 
leave, unaffected by this ruling, for her enjoyment, the full 
third which had belonged to her mother, and to which she 
became entitled at her mother’s death. We are satisfied 
with the auditor’s findings as to the amount for which the 
defendants respectively should be held liable. Their excep-
tions should have been overruled.

The decree rendered in Indiana, so far as it related to the 
real property in question, could have no extra-territorial 
effect; but, if valid, it bound personally those who were 
parties in the case, and could have been enforced in the situs 

by the proper proceedings conducted there for that pur-
pose.*  But no question arises upon that subject. The as-
signment executed by Mrs. Worcester to the complainant, 
of the 27th of August, 1857, in pursuance of the decree, 
was ample to vest in him the interest and authority which 
the court ordered her to convey. The reservation in behalf 
of Wilson was only what the law without it would have pre-
scribed, and did not impair its efficacy, or limit what would 
otherwise have been the scope of its effect and operation.

The main pressure of the arguments here has been upon 
the question of the validity of the Indiana decree. Those 
at the bar were confined to that subject, and the printed 
briefs go but little beyond it.

The courts of the United States take judicial notice of the 
aws and judicial decisions of the several States, f

Upon looking into the laws of Indiana we find that the

* Sutphen v. Fowler, 9 Paige, 280; Massie v. Watts, 6 Crunch, 148, 158; 
wann v. Fonnereau, 3 Vesey, Jr. 44; Portarlington v. Soulby, 3 Mylne & 

On ^onroe v‘ Douglass, 4 Sanford’s Chancery, 185; Shattuck v.
ssi y, 3 Edwards’ Chancery, 152; 1 Story’s Eq., 33 743, 744.
t Pennington v. Gibson, 16 Howard, 80.
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proceedings in the case there were governed by “an act 
regulating the granting of divorces, nullification of mar-
riages, and decrees and orders of court incidental thereto,” 
approved May 13th, 1852. The petition makes a case within 
the statute. It alleges that the petitioner was a bond fide resi-
dent of the county where it was filed, and sets forth as causes 
for a divorce abandonment from December, 1854, and cruel 
treatment, by the husband. His answer denied the allega-
tions of the petition. His cross-petition prayed for a divorce, 
for the custody of the children, and for provision for their 
support out of the separate property of the wife described 
in the deed of settlement. The decree sets forth as follows: 
“ The court find the marriage, abandonment, and residence 
of the said Annie J. Cheever, and the births, and names, 
and ages of the children, as alleged in the original petition, 
to be true, and the residue of said petition to be untrue. 
A divorce was thereupon adjudged in the usual form.

It would be a sufficient answer to the questions raised as 
to the validity of this decree, that no such issue is made in 
the pleadings. The answer of Mrs. Worcester is silent upon 
the subject. Wilson, in his answer, says he “ does not ad-
mit the validity or regularity of said decree,” or that “ it is 
operative to affect his rights,” but, on the contrary, . . “ re' 
serves to himself the right to impeach it if occasion should 
offer and require him to do so.” This language is too vague 
and indefinite to have any effect. If he desired to assail the 
decree he should have stated clearly the grounds of objection 
upon which he proposed to rely. The averments should 
have been such that issue could be taken upon them.*  He 
and his co-defendant are precluded by the settled rules o 
equity jurisprudence from entering upon such an inquiry. 
Their silence is an admission, and they are bound by the 
implication. As, however, the question has been fully ur- 
gued upon both sides, and may arise hereafter in further 
litigation between the parties, we deem it proper to express 
our views upon the subject.

* White v. Hall, 12 Vesey, 324.
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The petition laid the proper foundation for the subsequent 
proceedings. It warranted the exercise of the authority 
which was invoked. It contained all the requisite aver-
ments. The court was the proper one before which to bring 
the case. It had jurisdiction of the parties and the subject-
matter. The decree was valid and effectual, according to 
the law and adjudications in Indiana.*

The Constitution and laws of the United States give the 
decree the same effect elsewhere which it had in Indiana, f 
“If a judgment is conclusive in a State where it is rendered, 
it is equally conclusive everywhere” in the courts of the 
United States.^

It is said the petitioner went to Indiana to procure the 
divorce, and that she never resided there. The only ques-
tion is as to the reality of her new residence and of the 
change of domicil.§ That she did reside in the county 
where the petition was filed is expressly found by the de-
cree. Whether this finding is conclusive, or only prima 
facie sufficient, is a point on which the authorities are not 
ln narmony.il We do not deem it necessary to express any 
opinion upon the point. The finding is clearly sufficient 
until overcome by adverse testimony. None adequate to 
that result is found in the record. Giving to what there is 
the fullest effect it only raises a suspicion that the animus 
manendi may have been wanting.

It is insisted that Cheever never resided in Indiana; that 
t e domicil of the husband is the wife’s, and that she can-
not have a different one from his. The converse of the latter

Statute of 1852, § 33; McQuigg v. McQuigg, 13 Indiana, 294; Noel v. 
wing, 9 Id. 52; Lewis v. Lewis, lb. 105 ; Rourke v. Rourke, 8 Id. 430; 
° en d . Tolen, 2 Blackford, 407; Wilcox v. Wilcox, 10 Id. 436.

ii t t  0nst^u^0n> Art. 4, § 1; 1 Stat, at Large, 122; D’Arcy v. Ketchum, 
11 Howard, 175.

+ 2 Story on the Constitution, § 1313; Christmas v. Russell, 5 Wallace, 

fnn r-aSe Clarke, 5 Mason, 70; Cooper’s Lessee v. Galbraith, 3 Washing-
11 NICU1^ ^°Urt’ 550 > McDonald v. Smalley, 1 Peters, 620.

I oyes v. Butler, 6 Barbour, S. C. 613 ; Hall v. Williams, 6 Pick. 239;
8 Duryee> 2 Amer. Leading Cases, 791, note.
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proposition is so well settled that it would be idle to discuss 
it. The rule is that she may acquire a separate domicil 
whenever it is necessary or proper that she should do so. 
The right springs from the necessity for its exercise, and 
endures as long as the necessity continues.*  The proceed-
ing for a divorce may be instituted where the wife has her 
domicil. The place of the marriage, of the offence, and the 
domicil of the husband are of no consequence.!

The statute of Indiana enacted that “ the court, in decree-
ing a divorce, shall make provision for the guardianship, 
custody, and support, and education of the minor children 
of such marriage.”! That part of the decree which relates 
to this subject has been already sufficiently considered. Bar-
ber v. Barber has an important bearing upon the case under 
consideration. There a wife had obtained a divorce a mensa 
et thoro, and an allowance of alimony, in the State of New 
York. The husband afterwards removed to Wisconsin. 
To enforce the payment of the alimony she sued him in 
equity in the District Court of the United States for that 
district. The court was clothed with equity powers. The 
ground of Federal jurisdiction relied upon was the domicil 
of the husband and wife in different States. The court de-
creed for the complainant. This court, on appeal, recog-
nized the validity of the original decree, sustained thejuiis- 
diction, and affirmed the decree of the court below. This is 
conclusive upon several of the most important points in-
volved in the case before us.

Decr ee  reve rsed , and the case remanded with directions 
to enter a decree

In  conf ormi ty  to  thi s opi nion .

* 2 Bishop on Marriage and Divorce, 475. 
f Ditson v. Ditson, 4 Rhode Island, 87. 
g 21 Howard, 582.

J Act 1852, g 21.
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Nor ris  v . Jacks on .

1. The 4th section of the act of March 5th, 1865, establishes the mode in
which parties may submit cases to the court without a jury, and the 
manner in which a review of the law of such cases may be had in this 
court.

2. The special finding of the facts mentioned in that statute is not a mere
report of the evidence, but a finding of those ultimate facts on which 
the law must determine the rights of the parties.

3. If the finding of facts be general, only such rulings of the court, in the
progress of the trial, can be reversed as are presented by a fyill of excep-
tion.

4. In such cases a bill of exceptions cannot be used to bring up the whole
testimony for review, any more than in a trial by jury.

, 5. Objections to the admission or rejection of evidence, or to such rulings 
or propositions of law as may be submitted to the court, must be shown 
by bill of exceptions.

6. If the parties desire a review of the law of the case, they must ask the
court to make a special finding which raises the question, or get the 
court to rule on the legal propositions which they present.

7. In an action of ejectment, where the plaintiff’s title is that of a voluntary
purchaser under an execution void because the lien of the judgment had 
expired, and the title of the defendant is that of a bond fide purchaser 
from the debtor during the continuance of the lien, it is not competent 
for the plaintiff to prove that the defendant promised the creditor, under 
whose execution the land was sold, to pay the judgment, and that he 
did not do so; in consequence of which the lien was suffered to expire. 
The fact, if proved, would not extend the lien of the judgment.

In  error to the Circuit Court for the Northern District of 
Illinois, the case being this:

By section 4 of the act of March 3d, 1865,*  it is provided 
t ,at parties may submit the issues of fact in civil cases, to 

e tried and determined by the court, without the interven-
tion of a jury; and it declares what the effect of such finding 
8 a be, and how and under what circumstances there may 

e a review of such judgments.
The language of the section on this subject is thus:

be ^ucling of the court upon the facts, which finding shall 
general or special, shall have the same effect as the verdict

*13 Stat, at Large, 501.
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of a jury. The rulings of the court in the cause, in the progress 
of the trial., when excepted to at the time, may be reviewed by 
the Supreme Court of the United States upon a writ of error, 
or upon appeal, provided the rulings be duly presented by a 
bill of exceptions. When the finding is special, the review may 
also extend to the determination of the sufficiency of the facts 
found to support the judgment.”

With this statute in force, Norris brought ejectment in 
the court below against Jackson, submitting the case to the 
court without the intervention of a jury. Both parties de-
rived title from one Woodruff; the plaintiff by judicial sale, 
the defendant as tenant of one Gitchell, to whom Woodruff 
had sold the lands bond fide some time before the judicial 
sale. This judicial sale, under jvhich the plaintiff claimed, 
was made eleven days after the lien of the judgment on 
which the execution issued had expired, and this fact made 
it, under the statutes of Illinois, as the defendant contended, 
a nullity.

To counteract the effect of this too long delay, the plaintiff 
in the progress of the trial offered to prove that after the levy 
of the execution on the land in question, Gitchell, the land-
lord of the defendant Jackson, and the real party in interest, 
had agreed to pay the judgment, and had requested and ob-
tained, from the attorney holding the same for collection, a 
delay of the sale of the land so levied on for fifteen or more 
days, when he refused to make payment as he had agree 
to do, whereby the marshal’s sale of said land was necessarily 
deferred till eleven days after the lien had expired.

The court rejected the evidence, and judgment having 
been given for the defendant, the plaintiff brought the case 
here. On its coming up, the transcript showed a long, i 
of exceptions, embracing all the evidence, which consists 
of judgments, executions, deeds, depositions, admissions, an 
agreements of the parties, at the close of which it was sai 
that “ the foregoing was all the cause, and the couit tieie 
upon found the issues and rendered judgment for t e . 
fendant, to which decision and ruling of the court, the p am 
tiff then and there excepted.”
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Mr. A. F. Miller, for the plaintiff, both below and here, insist-
ing particularly as error upon the rejection of the evidence 
which had been offered to show the cause of the delay, rested 
his case in part upon other matter embraced in the bill of 
exceptions.

Mr. S. TT. Faller, contra, argued that the attention of the 
court was confined to a single point.

Mr. Justice MILLER delivered the opinion of the court.
The first thing to be observed in the enactment made by 

the 4th section of the act of 3d March, 1865, allowing parties 
to submit issues of fact in civil cases to be tried and deter-
mined by the court, is that it provides for two kinds of find-
ings in regard to the facts, to wit, general and special. This 
is in perfect analogy to the findings by a jury, for which the 
court is in such cases substituted by the consent of the 
parties. In other words, the court finds a general verdict 
on all the issues for plaintiff or defendant, or it finds a special 
verdict.

This special finding has often been considered and de-
scribed by this court. It is*  not a mere report of the evi-
dence, but a statement of the ultimate facts on which the 
aw of the case must determine the rights of the parties; a 
nding of the propositions of fact which the evidence estqb- 
ishes, and not the evidence on which those ultimate facts are 

supposed to rest.*
The next thing to be observed is, that whether the finding 

e general or special, it shall have the same effect as the ver- 
. ct of a jury; that is to say, it is conclusive as to the facts 

so ound. In the case of a general verdict, which includes 
01generally does, mixed questions of law 
an act, it concludes both, except so far as they may be 
save by some exception which the party has taken to the 
ruling of the court on the law.

In the case of a special verdict, the question is presented

Burr®. Des Moines Co., 1 Wallace, 99; Graham v. Bayne, 18 Howard, 62.
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as it would be if tried by a jury, whether the facts thus found 
require a judgment for plaintiff or defendant; and this being 
matter of law, the ruling of the court on it can be reviewed 
in this court on that record. If there were such special 
verdict here, we could examine its sufficiency to sustain the 
judgment. But there is none. The bill of exceptions, while 
professing to detail all the evidence, is no special finding of 
the facts.

The judgment of the court, then, must be affirmed, unless 
the bill of exceptions presents some erroneous ruling of the 
court in the progress of the trial.

The only ruling in the progress of the trial to which ex-
ception was taken by plaintiff, was to the refusal of the court 
to permit him to prove that Gitchell, the landlord of defend-
ant, had promised to pay the judgment under which the land 
was sold to plaintiff*.

We do not see that this was a matter of which plaintiff, 
a volunteer purchaser, had any right to complain. It could 
not extend the lien of the judgment beyond the time fixed 
by law, which seems to be the purpose for which it was 
offered.

We have taken some painS to comment on the mode in 
which cases tried by the court, which are properly triable by 
a jury, may be reviewed here. Attention was called to the 
statute of 1865, in the case of Insurance Co. v. Tweed,*  and we 
condense here the results of an examination of that statute.

1. If the verdict be a general verdict, only such rulings 
of the court, in the progress of the trial, can be reviewed as 
are presented by bill of exceptions, or as may arise on the 
pleadings.

2. In such cases, a bill of exceptions cannot be used to
bring up the whole testimony for review any more than in 
a trial by jury. ,

3. That if the parties desire a review of the law invo ve 
in the case, they must either get the court to find a specia 
verdict, which raises the legal propositions, or they mus

* 7 Wallace, 44.
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present to the court their propositions of law, and require 
the court to rule on them.

4. That objection ter the admission or exclusion of evi-
dence, or to such ruling on the propositions of law.as the 
party may ask, must appear by bill of exceptions.

As the only ruling of the court in this case that we can 
examine seems to have been correct, the judgment is

Aff irmed .

The  Grape sho t .

1. When, during the late civil war, portions of the insurgent territory were
occupied by the National forces, it was within the constitutional au-
thority of the President, as commander-in-chief, to establish therein 
provisional courts for the hearing and determination of all causes arising 
under the laws of the State or of the United States, and the Provisional 
Court for the State of Louisiana, organized under the proclamation of 
October 20th, 1862, was, therefore, rightfully authorized to exercise 

. such jurisdiction.
2. When, upon the close of the war, and the consequent dissolution of the

court thus established, Congress, in the exercise of its general authority 
in relation to the National courts, directed that causes pending in the 
Provisional Court, and judgments, orders, and decrees rendered by it, 
which, under ordinary circumstances, would have been proper for the 
jurisdiction of the Circuit Court of the United States, should be trans-
ferred to that court and have effect as if originally brought, or rendered 
therein, a decree in admiralty rendered in the Provisional Court, as upon 
appeal from the District Court, becam^at once, upon transfer, the de-
cree of the Circuit Court; and an appeal was properly taken from it to 
this court.

3. Liens for repairs and supplies, whether implied or express, can be en-
orced in admiralty only upon proof made by the creditor that the repairs 

or supplies were necessary, or believed, upon due inquiry and credible
4 he necessary in a foreign port.

ere proof is made of necessity for the repairs or supplies, or for funds 
raised to pay for them by the master, and of credit given to the ship, a 
presumption will arise, conclusive in the absence of evidence to the 
contrary, of necessity for credit. The cases of Pratt v. Reed and Thomas 
v. Osborn explained.

Necessity for repairs and supplies is proved where such circumstances of 
exigency are shown as would induce a prudent owner, if present, to

9VOL. IX.
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order them, or to provide funds for the cost of them on the security of 
the ship.

6. The ordering by the master of supplies and repairs on the credit of the
ship is sufficient proof of such necessity to support an implied hypothe-
cation in favor of the material-man, or of the ordinary lender of money 
to meet the wants of the ship, who acts in good faith.

7. To support hypothecation by bottomry, evidence of actual necessity for
repairs and supplies is required, and, if the fact of such necessity be left 
unproved, evidence is required of due inquiry and of reasonable grounds 
of belief that the necessity was real and exigent.

This  case, which in its original form, was a libel in the 
District Court of Louisiana, on a bottomry bond, and, as 
such, involved nothing but the correct presentation of the 
principles of maritime law relating to that matter, and the

• examination of a good deal of contradictory evidence, to • 
see how far the particular case came within them, pre-
sented subsequently, and in consequence of the rebellion 
and the occupation by our army of the mere city of New 
Orleans, while the region surrounding it generally was still 
held by the Confederate powers and troops, a great ques-
tion of constitutional law, the question namely, how far, 
with that clause of the Constitution in force which declares 
that—

“ The judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts as the Congress 
may from time to time ordain and establish,"—

the President could establish a Provisional Court, and how 
far Congress, on the suppression of the rebellion, could, by 
its enactment, validate the doings of such a court, transfer its 
judgments, and make them judgments of the now re-estab-
lished former and proper Federal courts, from one of which, 
the Circuit Court of the United States for the District of 
Louisiana, the cause purported to be brought here.

The case—which in this court consisted accordingly of 
three parts—to wit:

1. The matter of jurisdiction,
2. That of the principles of maritime law7 in regaid to 

bottomry bonds,
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3. The one of their application to the particular case, on 
the evidence, is all stated in the opinion of the court, not 
all consecutively in the opening of it, but all completely 
enough and with distinctness from the opinion itself, in 
three different parts, as the three respective topics arise to 
be treated of.

Mr. C. Cushing, for the owners of the ship, appellants ; Mr. 
T. J. Durant, contra.

The CHIEF JUSTICE delivered the opinion of the court.
The first question to be examined in this case is one of 

jurisdiction.
The suit, shown by the record, was originally instituted in 

the District Court of the United States for the District of 
Louisiana, where a decree was rendered for the libellant. 
From this decree an appeal was taken to the Circuit Court, 
where the case was pending, when, in 1861, the proceedings 
of the court were interrupted by the civil war. Louisiana 
had become involved in the rebellion, and the courts and 
officers of the United States were excluded from its limits. 
In 1862, however, the National authority had been partially 
re-established in the State, though still liable to be over-
thrown by the vicissitudes of war. The troops of the Union 
occupied New Orleans, and held military possession of the 
city and such other portions of the State as had submitted 
to the General government. The nature of this occupa-
tion and possession was fully explained in the case of The 
Venice*

Whilst it continued, on the 20th of October, 1862, Presi-
dent Lincoln, by proclamation, instituted a Provisional Court 
or t e State of Louisiana, with authority, among other 

P wers, to hear, try, and determine all causes in admiralty, 
consent of parties, this cause was trans- 

he'16] 1111° ^1G ■^>rov^ona^ Court thus constituted, and was 
lant ’ n a deCree WaS again reildered in favor of the Hbel- 
_ Pon the restoration of civil authority in the State, 

* 2 Wallace, 259.
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the Provisional Court, limited in duration, according to the 
terms of the proclamation, by that event, ceased to exist.

On the 28th of July, 1866, Congress enacted that all suits, 
causes, and proceedings in the Provisional Court, proper for 
the jurisdiction of the Circuit Court of the United States for 
the Eastern District of Louisiana, should be transferred to 
that court, and heard and determined therein; and that all 
judgments, orders, and decrees of the Provisional Court in 
causes transferred to the Circuit Court should at once be-
come the orders, judgments, and decrees of that court, and 
might be enforced, pleaded, and proved accordingly.*

It is questioned upon these facts whether the establishment 
by the President of a Provisional Court was warranted by 
the Constitution.

That the late rebellion, when it assumed the character of 
civil war, was attended by the general incidents of a regular 
war, has been so frequently declared here that nothing further 
need be said on that point.

The object of the National government, indeed, was neither 
conquest nor subjugation, but the overthrow of the insur-
gent organization, the suppression of insurrection, and the 
re-establishment of legitimate authority. But in the attain-
ment of these ends, through military force, it became the 
duty of the National government, wherever the insurgent 
power was overthrown, and the territory which had been 
dominated by it was occupied by the National forces, to pro-
vide as far as possible, so long as the war continued, for the 
security of persons and property, and for the administration 
of justice.

The duty of the National government, in this respect, was 
no other than that which devolves upon the government of 
a regular belligerent occupying, during war, the territory o 
another belligerent. It was a military duty, to be performe 
by the President as commander-in-chief, and intrusted as 
such with the direction of the military force by which the 
occupation was held.

* 15 Stat, at Large, 366.
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What that duty is, when the territory occupied by the 
National forces is foreign territory, has been declared by 
this court in several cases arising from such occupation dur-
ing the late war with Mexico. In the case of Leitensdorfer 
v. We66,*  the authority of the officer holding possession for 
the United States to establish a provisional government was 
sustained; and the reasons by which that judgment was sup-
ported, apply directly to the establishment of the Provisional 
Court in Louisiana. The cases of Jecker v. Montgomery and 
Cross v. Harrison,$ may also be cited in illustration of the 
principles applicable to military occupation.

We have no doubt that the Provisional Court of Louisiana 
was properly established by the President in the exercise of 
his constitutional authority during war; or that Congress 
had power, upon the close of the war, and the dissolution 
of the Provisional Court, to provide for the transfer of cases 
pending in that court, and of its judgments and decrees, to 
the proper courts of the United States.

The case then being regularly here, we will proceed to 
dispose of it.

The object of the original suit was the enforcement of a 
lien upon the bark Grapeshot, created by a bottomry bond, 
executed by her master, one Joseph S. Clark, in favor of 
Wallerstein, Massett & Co., at Rio Janeiro, upon the 15th 
of April, 1858.

The libel, filed by Wallerstein, Massett & Co., on the 3d 
of July, 1858, alleged that the bark Grapeshot, lying in the 
port of Rio, during the month of April, 1858, was in great 
need of reparation, provisions, and other necessaries to 
render her fit and capable of proceeding thence on her in-
tended voyage to the port of New Orleans; and Joseph S.

ark, the master of the bark, not having any funds or credit 
ore, and the owner of the said bark not residing in Rio, 

an having no funds or credit there, that the libellants, at

t 16 ™°Ward’ 176’ t 13 Id. 498, and 18 Id. 110.
„ Lk-;d'J64; see also United States v. Rice, 4 Wheaton, 246: and Texas 

White, 7 Wallace, 700.
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the request of Clark, advanced and lent to him $9767.40, 
on the bottomry and hypothecation of the bark, at the rate 
of 19| per cent, maritime interest; that Clark, as master, 
did really expend the sum borrowed for the repairing, vict-
ualling, and manning of the bark in order to enable her 
to proceed to New Orleans; that the bark could not pos-
sibly have proceeded with safety upon her voyage without 
such repairs, and other necessary expenses attending the re-
fitting of her; that she sailed and arrived safe at New Or-
leans on or about the 7th of June, 1858; and, that the bond 
was, at the proper time, presented for payment to Clark, 
■who refused to discharge it.

Upon this libel, process was issued, and the vessel and her 
freight were seized. Subsequently the vessel was sold under 
an order of the court, and the proceeds, together with the 
freight-money, amounting, in the whole, to $13,805.85, were 
deposited in the registry on the 2d of September, 1858.

On the 1st of November, 1858, George Law, the claimant 
of the vessel and freight, filed his answer, denying the neces-
sity of the repairs and supplies, alleged to have been paid 
for by the money raised upon the bottomry bond, and alleg-
ing fraudulent collusion between the master and the lenders, 
to the prejudice of the claimant. The answer set out at 
large the history of the Grapeshot, from the time she left 
New York, on or about the 9th of February, 1857, to the 
date of her arrival in New Orleans, on or about the 7th of 
June, 1858. It represented that the bark, when she left 
New York, was stout and staunch, well fitted, and supplied 
for her then intended voyage to Constantinople, and for the 
return voyage to New York; that, instead of returning from 
Constantinople to New York, the master, Clark, embezzled 
the freight earned in the voyage out, and engaged the ves-
sel in voyages for his own benefit, until he caused her to be 
stripped at Rio of her copper, which was replaced by second-
hand and indifferent metal, owned by Clark, and put on her 
in fraud of the claimant; that the dishonest practices of C ar 
were well known at Rio, and that the libellants were u y 
cognizant of them. The answer further denied the charge
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of the libel that the claimant had no funds or credit at Rio, 
and averred that he had credit to procure and obtain the 
necessary funds, and that the master was under no neces-
sity to resort to the bottomry upon the vessel. The answer 
further alleged that there was no inspection or survey of the 
vessel with reference to the necessity for repairs ; and that 
the alleged expenses for repairs and provisions far exceeded 
the sums’actually expended, of all which the libellants had 
notice.

Before proceeding to examine the evidence, taken under 
these pleadings, it will be proper to consider the principles 
of maritime law applicable to the case.

A bottomry bond is an obligation, executed, generally, in 
a foreign port, by the master of a vessel for repayment of 
advances to supply the necessities of the ship, together with 
such interest as may be agreed on ; which bond creates a 
lien on the ship, which may be enforced in admiralty in case 
of her safe arrival at the port of destination ; but becomes 
absolutely void and of no effect in case of her loss before 
arrival.*

Such a bond carries usually a very high rate of interest, * 
to cover the risk of loss of the ship as well as a liberal in-
demnity for other risks and for the use of the money, and 
will bind the ship only where the necessity for supplies and 
repairs, in order to the performance of a contemplated voy-
age, is a real necessity, and neither the master nor owners 
have funds or credit available to meet the wants of the 
vessel.

Sometimes bonds, bearing only the ordinary rate of inter- 
es , or executed under circumstances more or less different 
rom those just stated, are called bottomry bonds, and are 

enfoi cédas such;f but the general description just given 
embraces most instruments known under that name, and is 
su 'ciently accurate for the case presented by the record.

Carrington v. Pratt, 18 Howard, 67 ; The Atlas, 2 Haggard, 57-8.
r at io rident 1 W. Robinson, 29; Brig Draco, 2 Sumner, 157 ; 1 Par- 
80ns °n Shipping, ng, 120.
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There is no question in this case as to the character of the
bond; nor as to the safe arrival of the ship; nor as to the 
validity of the bond if the lien can be held valid. The con-
troversy turns on the question of necessity for repairs and 
supplies, and for credit.

We are to consider, therefore, what degree of necessity 
for supplies or repairs, and what degree of necessity for 
credit in that form, will warrant a master in borrowing upon 
bottomry.

Where the claim of the material-man is against the owner 
only, and no privilege is given upon the vessel, no necessity 
need be shown affirmatively. The master, in the absence 
of known fraud, is fully authorized to represent the owners 
in all matters relating to the ship; and it will always be pre-
sumed that supplies and repairs, ordered by the master, were 
reasonably fit and proper, unless there is clear proof to the 
contrary, and also proof of collusion by the material-man.

But something more is required when the claim is against 
the ship itself. Such a claim can be asserted only as a hen 
or privilege upon the vessel. And the rule is that such a 
lien for supplies and materials, or for money advanced for 
the ship, since it is created and exists without record, or 
other public notice, can only be established upon circum-
stances of actual necessity.

Proof of absolute and indispensable necessity, however, is 
not required in order to the establishment of such a hen, 
where supplies and materials are furnished on the credit of 
the ship, or of the ship and owners, in a foreign port. In 
such cases, courts of admiralty do not scrutinize narrowly 
the account against the ship. They will reject, undoubtedly, 
all unwarranted*  charges; but upon proof that the furnishing 
was in good faith, on the order of the master, and really neces-
sary, or honestly and reasonably believed by the furnisher 
to be necessary for the ship while lying in port, or to fit er 
for an intended voyage, the lien will be supported ;f un ess

* The Cognac, 2 Haggard, 387.
f The General Smith, 4 Wheaton, 443; Peyroux v. Howara, i * 

324; Brig Nestor, 1 Sumner, 73.
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it is made to appear affirmatively that the credit to the ship 
was unnecessary, either by reason of the master having funds 
in his possession applicable to the expenses incurred, or 
credit of his own or of his owners, upon which funds could 
be raised by the use of reasonable diligence; and that the 
material-man knew, or could, by proper inquiry, have readily 
informed himself of the facts.*

It has been supposed that a more stringent rule than that 
just stated was sanctioned by this court, at the December 
Term, 1856, in the case of The Sultana, reported under the 
title of Pratt v. Peed.~\

In that case, coal for generating steam was supplied to the 
Sultana, of Buffalo, in New York, at Erie, in Pennsylvania. 
The master was sole owner, and known as such by the fur-
nisher of the coal. The supplies were furnished from time 
to time during a period of nearly two years, and formed the 
subject of a running account of debit and credit extending 
through that time. The evidence warranted the impression, 
confirmed by the fact of sole ownership in the master, that 
the credit was given to the master and not to the ship. It 
was held that no lien attached to the steamer for the supplies 
thus furnished. -

We have no doubt that the case was rightly decided, 
mere are, however, expressions in the opinion which, sepa-
rated from the case, appear to sanction the doctrine that, in 
order to the creation of a lien on the vessel, express proof is 
necessary of an unforeseen emergency creating a necessity 
for supplies, and also of the existence of a necessity for 
credit on the ship.

ut that it was not intended by the court to establish any 
other rule than that previously recognized, sufficiently ap-
pears from an opinion pronounced in the case of The Never- 

by the learned judge who delivered its judgment in 
e case of The Sultana. What was said in the former case 

8U ciently shows that the latter judgment was intended only

+ qhe+f°rtltUde’ 8 Sumner, 246-7. f 19 Howard, 359.
+ southern District of New York, November, 1867.
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to affirm that there must be an apparent necessity for the 
credit as well as an actual necessity for the supplies, and 
that in the case before the court there was, in fact, no such 
necessity as was essential to the creation of a lien upon the 
steamer. It was not intended to deny that this apparent 
necessity might be presumed from the necessity for supplies, 
from the general authority of the master, and from general 
good faith in the particular transaction.

It has been supposed also that the judgment of this court in 
the case of The Bark Laura, reported as Thomas v. Osborn,*  
required affirmative proof of the necessity of credit to the 
ship, in order to the creation of a lien on the vessel. The 
court said, that “ the limitation of the authority of the 
master to cases of necessity, not only of repairs and supplies, 
but of credit to obtain them, and the requirement that the 
lender or furnisher should see to it that apparently such a 
case of necessity exists, are as ancient and well established 
as the authority itself.” There is nothing in the language 
which necessarily denies that proved necessity for repairs 
may be received as presumptive evidence, sufficient, in the 
absence of other information, to establish a case of apparent 
necessity upon which the lender or furnisher may safely act. 
And the citations from the Digest and the Consolato del Mare, 
made to^ show the antiquity of the doctrine, seem to have 
reference only to the condition of the ship, and not to the 
condition of the credit of the owners or master.

We are satisfied that neither of the two cases just referre 
to, when properly considered in connection with the proofs 
before the court, can be regarded as in conflict with the rule 
we have stated, which, prior to these decisions, had been 
undoubtedly received upon the general consent of authori 
ties as the true rule on the subject of implied hypothecation 
for repairs and supplies, or for advances having the same re 
lation to the ship. •'rd

We have been induced to state this doctrine of inlP ie 
hypothecation somewhat fully, not only because it seeme

* 19 Howard, 29.
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desirable to correct a common misunderstanding of these 
cases; but because of the close analogy in origin, effect, and 
incidents between implied hypothecation and express hy-
pothecation by bottomry.

It is, indeed, difficult to trace, either in reason or in the 
authorities, any marked line of discrimination between them. 
In the case of The Aurora, decided in 1816, this court said: 
“ To make a bottomry bond, executed by the master, a valid 
hypothecation, it must be shown by the creditor that the 
master acted within the scope of his authority, or, in other 
words, that the advances were made for repairs or supplies 
necessary for effecting the objects of the voyage, or the safety 
and security of the ship. And no presumption should arise 
in the case that such repairs or supplies could be procured 
on reasonable terms with the credit of the owner, indepen-
dent of such hypothecation.”*

And it was further said, in the same case, that “ it is in-
cumbent on the creditor who claims an hypothecation to 
prove the actual existence of those things which gave rise to 
his demand; and if it appear on his own showing, or other-
wise, that he has funds of the owners in his possession which 
might have been applied to the demand, and he has neg-
lected or refused to do so, he must fail in his claim.”f

And this, undoubtedly, is the general rule also in respect 
to implied hypothecation. The principles on which it rests 
were fully explained and illustrated by Mr. Justice Story, in 
1838, in the case of The Fortitude.^

It has been thought that a distinction between the lien 
for repairs and supplies, or ordinary advances to pay for 
them, and the lien of bottomry, may be found in that “super-
added necessity” of which the learned judge speaks, in the 
case last cited, as distinguishing the former from the latter.

ere must, he said in substance, not only be a necessity 
or t e repairs, but a necessity for resorting to a bottomry 
oan.§ But this ruling must be taken with the qualiiica- 
lon previously established by this court in the case of The

* 96, t lb- 105- t 3 Sumner, 232.
i he Fortitude, 3 Sumner, 234.
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Virgin,*  where it was held that “the necessity of the supplies 
and repairs being once made out, it is incumbent on the 
owners, who assert that they could have been obtained upon 
their personal credit without bottomry, to establish that fact 
by competent proofs, unless it is apparent from the circum-
stances of the case.” It is only when such competent proofs 
have been adduced, or the practicability of raising funds on 
credit has been made to appear from circumstances, that the 
lender is held responsible for failing to make due inquiry.

In the absence of such proofs or circumstances, an appa-
rent necessity for credit by bottomry must be regarded as 
established when the necessity for repairs is proved.

A more substantial distinction between the implied and 
the express hypothecation may, perhaps, be found in the 
greater diligence required of the lender on bottomry than 
of the material-man in inquiry concerning the necessity for 
repairs. The authorities on this subject are not easily rec-
onciled ; but they may be best harmonized, perhaps, in the 
proposition that if no necessity for repairs is established a 
bottomry bond will not be supported in the absence of proof 
that the lender, after using reasonable diligence to ascertain 
the facts, had good reason to believe, and did believe, that 
the necessity really existed. And this is warranted by good 

’ reason. The maritime law seeks equally the general pro-
motion of commercial intercourse and the most complete 
security in private transactions; and neither can well e 
reconciled with the support of hypothecations which paita e 
largely of the nature of hazard, made where the owner can 
not be consulted, at extraordinary rates of interest, agree 
upon by the master and the lender, and under circumstances 
favorable to collusion and fraud, unless the lender be ie 
to reasonable diligence in inquiring as to the existence o 
the facts of distress and necessity for repairs, which alone 
warrant such transactions.

The doctrine on the subject of maritime hypothecation, so 
far as it seems useful to consider it in this case, may 
summed up, we think, in these propositions:

* 8 Peters, 554.



I Dec. 1869.] The  Gra pe sh ot . 141

Statement in the opinion of the third point.I ----------------------------------------------------- ------------------ -
1. Liens for repairs and supplies, whether implied or ex-

press, can be enforced in admiralty only upon proof made 
by the creditor that the repairs or supplies were necessary, 
or believed, upon due inquiry and credible representation, 
to be necessary.

2. Where proof is made of necessity for the repairs or 
supplies, or for funds raised to pay for them by the master, 
and of credit given to the ship, a presumption will arise, 
conclusive, in the absence of evidence to the contrary, of 
necessity for credit.

3. Necessity for repairs and supplies is proved where such 
circumstances of exigency are shown as would induce a pru-
dent owner, if present, to order them, or to provide funds 
for the cost of them on the security of the ship.

4. The ordering, by the master, of supplies or repairs upon 
the credit of the ship, is sufficient proof of such necessity to 
support an implied hypothecation in favor of the material- 
man, or of the ordinary lender of money, to meet the wants 
of the ship, who acts in good faith.

5. To support hypothecation by bottomry, evidence of 
actual necessity for repairs and supplies is required, and, if 
the fact of necessity be left unproved, evidence is also re-
quired of due inquiry and of reasonable grounds of belief 
that the necessity was real and exigent.

These principles are now to be applied to the case before 
us. I he pleadings make distinct issues upon the necessity 
or repairs, the necessity for credit, and exercise of due dili-

gence in inquiry by the lender.
On examining the proofs we find great contrariety in evi- 

ence, but we think it sufficiently established that Clark, the 
Piaster ot the Grapeshot, if not guilty of actual fraud, was 
W negligent of his duties as master.

is alleged in the answer, and the allegation is supported 
y credible testimony, that the voyage for which she was 

destined was from New York to Constantinople, 
1857 bark sailed from New York in February,

’ aud the voyage to Constantinople was accomplished
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in due time; but, instead of obtaining a return freight for 
New York, the master engaged the bark in a new voyage. 
He purchased a cargo of salt, partly at Ivica and partly at 
the Isle de Sal, one of the Cape de Verde Islands, and car-
ried it to Rio, where he lay for some time, then returned to 
the islands for another cargo of salt, with which he arrived 
at Rio early in January, 1858, and remained there until April, 
when he finally took a cargo for the United States; not then, 
however, for New York, but for New Orleans.

There is some evidence that the new voyages were for 
purposes of private speculation by the master, and this theory 
receives partial confirmation from a letter written by him to 
the owner from Constantinople, in which he admits that he 
could obtain a paying freight for New York, but states that 
he had determined to seek more profitable employment for 
the vessel, in a voyage to Rio with salt. On the other hand, 
it appears that nothing was kept secret from the owner, un-
less it be the fact t)f private speculation, for the letters of 
the master show that he was advised from time to time of 
all the movements of the vessel.

These transactions are adverted to only because, though 
having no direct bearing upon the case, they cast some light 
upon the subsequent conduct of the master.

The liabilities, except those charged under date of Octo-
ber 31st, 1857, which form the basis of the bottomry bond, 
were incurred, if incurred at all, while the ship remained at 
Rio, from January 2d to April 19th, 1858. They consist 
of charges for supplies and repairs.

As to the necessity7 for repairs, the libellants have put in 
the depositions of Clark, the master, and of the furnishers 
at Rio. The respondent, on his side, has put in the deposi-
tions of several seamen who made part of the crew of the 
Grapeshot.

The evidence of these witnesses cannot be reconcile . 
The witnesses for the libellants are positively contradicte y 
the witnesses for the respondent. Clark, for example, says 
that on the last voyage to the Cape de Verde Islands an 
back .to Rio, the Grapeshot leaked badly, and that she os
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nine hundred bushels of salt by the water from the leaking. 
And, as to the leaking, his testimony is, to some extent, 
corroborated by that of the repairer. But three of the crew, 
examined on this point, testify positively that there was no 
damage from leaking. As to injuries to the bottom of the 
vessel, and the necessity for recoppering, Clark says nothing 
in his deposition; he merely states that the accounts of the 
material-men are just and correct, and they testify that the 
repairs and supplies were necessary. On the other hand, 
some of the crew testify that the repairs were quite unneces-
sary, that the copper put upon her was inferior to the cop-
per taken off, and that the vessel when nominally repaired 
was less staunch than before. There is more to the same 
effect.

It is said that the evidence of the seamen is unworthy of 
credit. It was certainly taken in a very loose and unsatis-
factory way. But this was the fault of the commissioner, 
and not of the witnesses. On the main points at issue their 
testimony is clear and distinct enough, and we perceive no 
reason for discrediting it.

We have examined it with care, and, taken in connection 
with the whole evidence on both sides, it has satisfied us that
we cannot hold the necessity for repairs as established.

And this view is confirmed by the absence of any survey 
or examination by public authority, or by competent and 

isinterested persons for the purpose of ascertaining the ne-
cessity for repairs. In the case of The Cognac the bottomry 

ond was authorized by the French Tribunal of Commerce 
at the port of repair, and also by the British vice-consul 

ere, and yet the British Court of Admiralty disallowed 
item8 covere<^ by the bond.*  And in the case 

o e Fortitude the bottomry bond was supported by evi- 
ence of a. survey, called by the master and conducted by 

persons skilled in nautical affairs.. This was, as the learned 
Se observed, “what every prudent master ought to do 

under the like circumstances.”

* 2 Haggard, 377, 387.
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We do not say that such a survey is indispensable. No 
doubt proof of the necessity and of the extent of the neces-
sity may be otherwise made. But where the repairs alleged 
to be made are extensive, and the necessity otherwise left in 
doubt, the absence of such an examination will go far to 
warrant the conclusion that no real necessity existed.

The evidence in respect to the bills for supplies covered 
by the bottomry bond is not so strong as to the absence of 
necessity for them. But there are some items included in 
these bills, and particularly a very considerable item stated 
as a general balance found due on a former account of the 
consignee of the ship, which can hardly be regarded as sub-
jects of bottomry.

Under these circumstances, if there were any proof affect-
ing the lenders with actual knowledge of the facts, it would 
be our duty to pronounce the bottomry wholly invalid. For 
there is no evidence that they made any inquiry whatever, 
and the maritime law holds them to reasonable diligence m 
this respect.

But mere omission to make inquiry will not invalidate the 
bond altogether. It may be good in part and void in part. 
And where, as in this case, part of the repairs and supplies 
have been shown to be necessary, and there is no reason to 
impute fraud or collusion to the lenders, the bond, though 
void as to the items of which the necessity is disproved 01 
not shown, may properly be held valid as to those items t e 
necessity of which is shown.

Under the view which we have taken of this case it is not 
necessary to consider the evidence as to the necessity for 
credit. It may be of use, however, to observe that whi e 
there is evidence to show7 that the respondent, Law, was a 
man of large means, and known as such by some persons m 
Rio, the proof does not satisfy us that the sum named in t e 
bond could have been raised on his credit at rates moie a 
vantageous than were actually obtained, much less that t e 
lenders in this case could by any diligence of inquiry ave 
learned that this might be done. It is matter of history, 
of whi»ch the court will take notice, that the year 1857 vvas
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a year of financial revulsion and distress throughout the 
greater part, if not the whole, of the commercial world, the 
effects of which were still felt in the spring of 1858. In 
such a time proof of the practicability of obtaining funds, in 
a port so remote, upon the credit of the owner, should be 
clear indeed in order to affect a lender upon bottomry with 
the duty of inquiry.

On the whole the decree of the Circuit Court must be 
rev ers ed , and the cause must be remanded to that court 
with directions to refer the accounts for repairs and supplies 
to one or more commissioners experienced in commerce and 
of known intelligence and probity, to ascertain, under the 
instructions of the court, what portion of the repairs and 
supplies, actually furnished to the ship, were really neces-
sary, and for the amount thus ascertained and approved by 
the court to enter

Decree  for  the  lib el lan ts .

Latham ’s and  Demin g ’s Appeals .

An appellant has a right to have his appeal dismissed notwithstanding the 
opposition of the other side.

The se  were two appeals from the Court of Claims, in suits 
against the United States. They had been passed at former 
terms, and early at this one. It being alleged by Mr. Hoar, 
Attorney-General, that they involved a question of public 
interest to wit, the legal tender question—which he de-
sired, for some reasons which he stated, to have passed on 
anew, he asked the court to fix a day at this term for argu-
ment upon them, it being stated by him that it was, in his 
opinion, most desirable that the matter should not be post- 

to the next term. After opposition and some delays 
wii and Merryman, for the appellants respectively •>
in th en*eCl any question of legal tender was presented 
had b reC°r<^8’ and assorted that the cases, whenever called, 

een passed, on an understanding by themselves, the
10

V°L. IX.
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counsel of the government, and the court, that if any such 
question were properly in them it should abide the decision 
to be made in Hepburn v. Griswold*  then under considera-
tion by the court—a day was fixed for the hearing of the 
cases. When the day arrived the cases were postponed, 
owing to another case being before the court. Being finally 
called, Mr. L. S. Chatfield, with whom was Mr. Merryman, for 
the appellants respectively, offered a stipulation signed by them 
in behalf of their clients, and moved to dismiss the appeals. 
The Attorney-General opposed the motion; stating that it was 
a surprise to him; that he was now prepared to argue the 
cases, and desired to do so.

After some conference on the bench, where the judges did 
not seem to be entirely unanimous, the court withdrew for 
consultation. On their return, the CHIEF JUSTICE an-
nounced it as the unanimous judgment of the court that the 
appellants had a right to have their appeals dismissed, and 
they were both dis miss ed  acc ord ingl y .

The  Johns on .

Steamers navigating in crowded channels and in the vicinity of wharves, 
must be run and managed with great caution, and with a strict regard 
to the established rules of navigation, including that one which requires 
them, when approaching from opposite directions, to put their helms o 
port. If they are about to attempt any manœuvre not usual and clearly 
safe, such as running in under the bows of another vessel in motion, 
they must not only sound their whistle or give the other proper signa , 
but before attempting the manœuvre must be certain also that the signa 
was heard and understood by the approaching vessel.

Appe al  from the Circuit Court for the Southern District 
of New York, in a case of collision, the case being this:

All steamers navigating the crowded waters of the New 
York harbor, were bound in 1863 to obey the following 
Rules  of  Navigati on , prescribed originally for the conduct 
of passenger steamers, but adopted by other vessels.

The Legal Tender Case, 8 Wallace, 603.
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“Rule  1. When steamers meet ‘head and head/ it shall be the 
duty of each to pass to the right, or on the larboard side of the 
other, and either pilot, upon determining to pursue this course, 
shall give as a signal of his intention one short and distinct 
blast of his steam-whistle, which the other shall answer promptly 
by a similar blast of the whistle. ' But if the course of each 
steamer is so far on the starboard of the other as not to be con-
sidered by the rules as meeting ‘ head and head,’ or if the vessels 
are approachingin such a manner, that passing to the right (as 
above directed), is unsafe, or contrary to rule, by the pilot of 
either vessel, the pilot so deciding shall immediately give two 
short and distinct blasts of his steam-whistle, which the other 
pilot shall answer by two similar blasts of his whistle, and they 
shall pass to the left, or on the starboard side of each other.

“ Rule  2. When steamers are approaching each other in an 
oblique direction, they will pass to the right, as if meeting ‘head 
and head,’ and the signal by whistle shall be given and answered 
promptly, as in that case specified.

“ Rule  3. If, when steamers are approaching each other, the 
pilot of either vessel fails to understand the course or intention 
of the other, whether from the signals being given or answered 
erroneously, or from other cause, the pilot so in doubt shall im-
mediately signify the same by giving several short and rapid 
blasts of the steam-whistle, and if the vessels shall have ap-
proached within half a mile of each other, both shall be imme-
diately slowed to a speed barely sufficient for steerage-way, until 
tbe proper signals are given, answered, and understood, or until 
the vessels shall have passed each other. >

‘Rule  4. The signals, by blowing of the steam-whistle, shall 
e S'ven and answered by pilots, in compliance wTith these rules, 

not only when meeting ‘ head and head,’ or nearly so, but at all 
times when passing or meeting, at a distance within half a mile

« °^er> and whether passing to the starboard or larboard.
• • The foregoing rules are to be complied with in all 

cases, except when steamers are navigating in a crowded channel 
ers 6 V1Clnity wharves; under these circumstances steam- 
whistl^ rUU an^ manaSed with great caution, sounding the 

as may be necessary, to guard against collisions or 
other accidents.” 6

With these rules in force, the Burden, a small propeller
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tug, was towing up the East River from Atlantic Dock, 
Brooklyn, the canal boat Kate McCord, heavily loaded with 
wheat, she being fastened to the larboard side of the pro-
peller. The propeller with her tow was on her way from 
the Atlantic Dock, on the Brooklyn side of the East River, 
to Pier 44, on the New York side of it, and in a direct line 
from the dock to the pier. The tide was the middle of the 
ebb, running strongly down. In consequence of the shape 
of the land from Catharine Ferry to Atlantic Dock, there is 
a strong eddy tide which runs up along the Brooklyn shore 
to the upper side of the Fulton Ferry slip, when the tide is 
running ebb, and tugs bound up seek that eddy tide for the 
double reason that they get the aid of the eddy tide instead 
of the opposition of the ebb tide, and they avoid vessels 
bound down, leaving to them the advantage of the ebb tide 
and the breadth of the river. The propeller was, accord-
ingly, going slowly up in that eddy tide 100 to 150 feet from 
the Brooklyn piers, and when she had nearly reached the 
ferry slip she saw the Scranton, a large side-wheel steamer, 
with an empty barge on each side, coming rapidly down the 
river, out towards the middle of the river just, above the 
Fulton Ferry.

The Scranton, when about opposite the upper part of the 
Fulton Ferry slip, starboarded her helm, and at a rapid rate 
swept in, in a curve toward the Brooklyn shore, with the 
purpose of running in under the bow of the propeller, and 
picking up a boat lying on the lower side of the lower pier 
of the Fulton Ferry slip.

The propeller, seeing the steamer thus coming danger-
ously towards her, blew one whistle, which is the regulation 
signal to indicate that she intended to keep to the right, an 
those on the steamer testified that she blew two whistles, 
which is the regulation signal that would have indicated t a 
she was going to the left; but the men on the propeller di 
not hear the two whistles, and of course gave no answering 
signal. Indeed, had they heard them, the men on the pio- 
peller, as it rather seemed, could not at that time have done 
anything to prevent the collision, situated as the prope er
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was. The result was that the steamer ran directly into the 
canal boat, which was lashed to the propeller, and did her 
and her cargo serious injury; also injuring herself.

The owners of the canal boat libelled both the steamer and 
the propeller to recover her damage by the collision, alleging 
a joint or several negligence; and the owners of the steamer 
libelled the propeller to recover her damage by the collision, 
alleging negligence of the propeller alone.

The District Court held that both steamers were in fault, 
and decreed against them jointly for the whole loss. The 
claimants of both vessels appealed to the Circuit Court. 
That court reversed the decree of the District Court so far 
as it affected the propeller, and charged the whole loss upon 
the steamer, on the ground she was wholly in fault.

From this decree the claimant of the steamer appealed to 
this court, and the libellants did likewise. The evidence was 
somewhat voluminous, but not very conflicting on the ma-
terial points.

Mr. Fithian, for the steamer; Mr. Benedict, for the propeller; 
Mr. Van Santvoord, for the canal boat.

Mr. Justice CLIFFORD delivered the opinion of the court.
Damages were claimed in this case on account of a col-

lision which occurred in East River, on the ninth of Decem-
ber, 1863, between the canal boat Kate McCord, and the 
steamboat Joseph Johnson, whereby the canal boat and her 
cargo, consisting of seven thousand bushels of wheat, were 
greatly injured.

Prior to the commencement of her trip, the canal boat was 
lying in the Atlantic basin at Brooklyn, and the proofs show 
that she was heavily laden, and that she was taken in tow 
there by the steam propeller William F. Burden, to be towe 
up the river to pier forty-four, on the New York side of t e 
river, for the purpose of discharging her cargo and deliver 
ing the same on board of the ship Whampoa, then lying a 
that pier. She was lashed to the port side of the propeller, 
and when the collision occurred, the propeller with the cana
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boat in tow was proceeding up the river to the place where 
her cargo was to be transshipped.

Loss was sustained by the owner of the canal boat and 
by the owners of her cargo, and they joined in the same 
libel, claiming damages, as well of the propeller to which 
the canal boat was lashed as of the steamboat Joseph John-
son, which collided with the canal boat, and which was the 
immediate cause of the injury both to the canal boat and her 
cargo.

Lashed to the propeller as the canal boat was, she was as 
entirely under the control of the propeller as if she had been 
a part of that vessel. When they were proceeding on their 
course up the river, the Johnson, with two unladen canal 
barges in tow, one on each side, started from Cor]ear’s Hook, 
on the New York side, on a trip down the river, inclining, 
however, towards the Fulton Ferry dock, on the Brooklyn 
side, to a point just below the lower slip of that dock, where 
she intended to take another boat in tow. When the boats 
started on their respective trips it was about eleven o’clock 
in the forenoon, and the tide at that time was half ebb, with 
a strong current in the channel of three miles an hour.

Vessels of that description proceeding up the river on that 
side, in that state of the tide, usually keep close to the shore, 
as they by that means avoid the downward current in the 
stream, and get the aid of ♦he eddy or reflex tide near the 
shore, which facilitates their progress, and the evidence 
shows that the propeller, with the canal boat in tow, was pro-
ceeding up the river along that shore in the track usually 
pursued by steamtugs in performing towage service under 
those circumstances.

Boats descending the river at ebb tide usually select the 
middle of the channel, as their speed is much aided by the 
curient, and the witnesses generally concur that the Johnson, 
until just prior to the collision, was proceeding down the 
river in a course much nearer the centre of the stream than 
t e ascending boat with her tow lashed to her port side.

ided by the current the speed of the descending boat was 
sexen miles an hour; but the propeller with the canal boat
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in tow was not able, in ascending the river, to make more 
than three or four miles an hour.

Whatever may have been the cause, it is admitted by the 
master of the Johnson that he did not see the propeller until 
she was opposite the slip next above the ferry slip, and he also 
states that the propeller, at that time, was about the same 
distance below the ferry that the Johnson was above that 
point, and of course they were not far distant from each 
other.

They were approaching at a combined speed of ten or 
eleven miles an hour, but not exactly from opposite directions 
nor on lines precisely parallel, as the Johnson was nearer to 
the centre of the stream than the propeller, and her course 
was inclining towards the Brooklyn shore. Strong doubts, 
however, are entertained whether the vessels would have 
collided if both had kept their course, but it is not necessary 
to decide that point, as it is conceded that the helms of both 
were changed before the collision occurred.

Appearance was regularly entered by the owners of the 
steamers, and the claimants of each steamer filed separate 
answers, denying that their vessel was liable for the injury, 
but the District Court held that both vessels were in fault, 
and entered a joint decree for the libellants in conformity 
with the allegations of the libel. Dissatisfied with the de-
cree the claimants of the respective steamers appealed to the 
Circuit Court, where all the parties were again heard, an 
the Circuit Court affirmed the decree of the District Court 
as against the Johnson, but reversed it as against the pro 
peller, holding that the Johnson was wholly in fault for t e 
collision. Whereupon the claimants of the Johnson appea e 
to this court, and the libellants also appealed from so muc 
of the decree as held that the propeller was not in fau t.

All persons engaged in navigating vessels upon naviga 
waters, whether upon the seas or in rivers or haibors, ar^ 
bound to observe the rules of navigation recognize a 

. approved by the courts in the management of their ^®s>se 
on approaching a point where there is danger of co
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Such rules are ordained and administered to prevent col-
lision and to afford security to life and property exposed to 
such dangers, and experience shows that if they are season-
ably observed and strictly followed such disasters would sel-
dom occur.*

Rules of navigation are obligatory upon vessels approach-
ing each other from the time the necessity for precaution 
begins, and they continue to be obligatory as the vessels ad-
vance, so long as the means and opportunity to avoid the 
danger remain. They are not strictly applied to a vessel 
which is otherwise without fault in cases where the proximity 
of the vessels is so close that the collision is inevitable, and 
they are wholly inapplicable when the vessels are so distant 
from each other that measures of precaution have not be-
come necessary to prevent a collision. But precautions, in 
order to be effectual, must be seasonable; an<| if they are 
not so, and a collision ensues because they were not adopted 
earlier, it is no defence to show that they were adopted as 
soon as the necessity for the precaution was perceived, nor 
to prove that at the moment of the collision it was too late 
to render such a precaution of any service. Unless precau-
tions are seasonable they are of little or no use, as it will 
seldom or never happen that a collision could be avoided at 
the time when it occurred."}-

Steam vessels, independently of the sailing rules enacted 
by Congress, are regarded in the light of vessels navigating 
with a fair wind, and are always under obligations to do 
whatever a sailing vessel going free or with a fair wind 
would be required to do under similar circumstances.^

rior to the passage of the act of Congress prescribing 
sailing rules, as well as since that time, steam vessels ap-
proaching each other from opposite directions, so as to in- 
Vo ve of collision, were required to put their helms to 
port so that each may pass on the port side of the other, and 

e court is of the opinion that that rule is applicable in this

* Steamship v. Rutnhall, 21 Howard, 388.
e Governor, 1 Clifford, 97. J St. John v. Paine, 10 Howard, 583.
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case, although the collision occurred before that act of Con-
gress went into operation.*

Suppose it to be true that these vessels were approaching 
each other on intersecting lines, so that they would have col-
lided if they had not changed their course, then it is clear in 
view of the circumstances that each was bound to port their 
helm and pass to the right, as there was nothing to prevent 
them from complying with that well-known rule of naviga-
tion. They were navigating in the daytime and in good 
weather, and they had an unobstructed view of what was 
before them; but the Johnson, instead of complying with 
that rule of navigation, put her helm to starboard for the 
purpose of crossing to the Brooklyn side and taking another 
boat in tow, which was lying in the dock, just below the 
lower slip of the Fulton Ferry. Descending the river, as the 
Johnson was, at the rate of seven miles an hour, she obeyed 
her helm readily, and aided by the reflex tide as she left the 
stream she came round quickly so as to head towards the 
shore, and as she advanced on her new course she struck 
the canal boat on her port side and caused the injury de-
scribed in the libel.

Complaint is made by the appellant that the propeller 
was in fault, but the court is of the opinion that what t e 
propeller did was correct, and that she left nothing undone 
which, under the circumstances, was required of her by the 
rules of navigation. When the master of the propellei saw 
that the Johnson was heading directly towards the canal boat, 
he ported her helm, which was all he could do at that time, 
as the collision was inevitable. Some benefit, no dou t, 
resulted from the movement, as it doubtless diminished t e 
force of the blow and lessened somewhat the injury to t e
canal boat and her cargo.

Unexplained, the appellant concedes that the attempt o 
the steamboat to cross the track of the propeller before s >e 
passed up, would not be warranted by the rules of naviga 
tion, but he alleges in argument that the Johnson, e o

* The Sussex, 1 Robinson, 275; The Niagara, 8 Blackford, 37.
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she starboarded her helm, gave notice to the propeller, by 
blowing her steam-whistle twice, that she intended to make 
that change in her course and go to the left, but the weight 
of the evidence is the other way, and the theory of the de-
fence is expressly contradicted by the answer, which must 
be regarded as alleging the true state of the case.

Whether tested by the pleadings or the evidence, the case 
shows that the helm of the steamboat was put to starboard 
when, if changed at all, it should have been put to port, and 
that the steamboat was put upon a course heading towards 
the Brooklyn shore, across the track of the propeller, before 
the steamboat blew her whistle, as alleged by the appellant.

Even supposing it were otherwise, and that the theory of 
fact assumed by the appellant could be sustained*  still the 
court is of the opinion that it would constitute no valid de-
fence in this case, for several reasons, which will be briefly 
explained: (l.)> Because the respective vessels, as they ap-
proached each other, were in such close proximity that the 
steamboat had no right to insist upon any departure from 
the ordinary rules of navigation. (2.) Because any such 
departure from the rules of navigation as that contemplated 
by the steamboat, necessarily involved danger of collision, 
as the propeller was nearer to the shore than the steamboat. 
(3.) Because the steamboat, even if she did blow her whistle 
before she starboarded her helm, still she had no right to 
c ange her course until it was certain that the signal was 
ieard and understood by the approaching vessel. (4.) Be-
cause the signal, even if given before the order to starboard, 
was nevertheless too late to justify the steamboat in attempt-
ing to cross the. bows of the propeller; but the court is satis- 

e that the signal, if given as alleged by the appellant, was 
not understood by those in charge of the propeller, and that 

was culpable rashness, in view of the circumstances, for 
e steamboat to attempt to cross the bows of the propeller 

e ore leceiving any signal that the propeller was willing to 
operate in the proposed change of course.

ose on board the steamboat received no answer to their 
S a , and it is reasonable to suppose that if they were at-
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tentive to their duties they must have known that those in 
charge of the propeller did not understand their signal, and 
consequently if they made the proposed change in the course 
of their steamer, a collision would follow, and if they did not 
so understand the matter, it was their own fault.

Viewed in any light, the propeller was not at fault, and 
the responsibility must rest on the steamboat. Ourconclusion 
is, that the Johnson is liable for the whole damage, and that 
the decree of the Circuit Court should be in all things af-
firmed.

Appeal was taken by the libellants from so much of the 
decree as exonerated the propeller, but their claim, in the 
view of this court, is against the colliding steamboat, and not 
against the propeller.

Decre e in  eac h  cas e aff irmed .

Bonner  v . Unite d  Sta te s .

The United States cannot be sued in the Court of Claims upon equitable 
considerations merely. Hence the holder of a military bounty-lan 
warrant can have no legal right through that court, against the Unite 
States, for compensation on the allegation that the government has 
wrongfully appropriated to other uses the lands ceded for his benefit.

Appeal  from the Court of Claims; the case being this:
The State of Virginia, during the Revolutionary war, 

promised bounty lands to her troops, on Continental esta 
lishment, and at an early day set apart for their benefit a tract 
of country within the limits of the present State of Kentucky, 
which it was supposed at the time would be sufficient for the 
purpose. Recognizing, however, that this reservation mig 
prove insufficient to satisfy the claims of these troops, n 
ginia, in ceding, March 1st, 1784, to the United States t e 
territory beyond the Ohio River, reserved all the lands lymg 
between the Scioto and Little Miami Rivers, to supply any 
deficiency of lands in the Kentucky district. It was very 
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soon manifest that the apprehended deficiency existed, and 
the second reservation, therefore, became operative. In order 
to ascertain the limits of this reservation, it was necessary to 
find the sources of these two rivers and to run the line be-
tween them. The execution of this object was the occasion 
of much difficulty and the cause of frequent legislation by 
Congress. Two lines were run by different surveyors, one 
by Ludlow and the other by Roberts. It is unnecessary here 
to trace the history of these lines, or to show which is scien-
tifically correct. It is enough to say that Congress, in 1818,*  
established Ludlow’s line as the true boundary, and excluded 
entries upon the west side of it.

In this state of things, Wallace, being the owner and holder 
of unsatisfied military bounty-land warrants, issued by the 
State of Virginia for the services of her troops on the Con-
tinental establishment in the war of the Revolution, located 
them, in 1838 and 1839, on lands which he asserted to be 
within the district reserved by Virginia to satisfy warrants 
of this class, in her deed of cession to the United States of 
March 1st, 1784. The entries were, however, made on the 
west side of Ludlow’s line. That line, therefore, excluded 
the land on which Wallace located his entries, though Rob-
erts’s line included them.

The lands on which the attempt was thus made to locate 
these warrants had long before that time been disposed of to 
other parties, and the government declined to recognize the 
validity of Wallace’s proceedings, and refused to issue pat-
ents to him. Wallace accordingly filed a petition in the 

ourt of Claims; a court which, by the act constituting it,f 
as power to hear and determine claims against the United 
tates, founded upon any law of Congress, or regulation of an 

e^cutice department, or upon any contract with it, express or im- 
P • His claim was that as the government had wrongfully 
appropriated the lands on which the warrants were laid, and 
as e could not get the lands themselves, he should be paid 

e amount of money received into the treasury from their

* 3 Stat, at Large, p. 424. | gee 10 Stat, at Large, 612.
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sale, with interest, or, in lieu thereof, have land scrip issued 
to him; the petitioner stating that he would be satisfied with 
this, “ or with such other mode, if any there be, as will be 
equitable and just.”

Wallace dying soon after, his executor and devisee, one 
Bonner, took his place upon the record. He insisted in the 
Court of Claims that there was no power in Congress to estab-
lish Ludlow’s line as the true boundary, since Virginia had 
not assented to this action on its part, and since it was de-
monstrable that this line did not include all the lands be-
tween the two rivers.

The Court of Claims, however, took a different view of 
the obligations of the government, and decided adversely to 
the claim on its merits.

The case being now here for review.

Mr. Hoar, Attorney- General, and Mr. Talbot, special counsel, 
for the United States, having argued the question of merits, in 
reply to Mr. J. J. Coombs, for the appellant, contended that 
there was a defect in the appellant’s case on its face; that the 
allegation of the petition was of property held in trust by the 
United States for the satisfaction of these bounty warrants, 
and of a violation of this trust by the trustee; with a prayer 
not for judgment for a sum of money, but in fact for any 
equitable relief; that the Court of Claims being created by 
statute, its equitable jurisdiction was to be sought for in the 
acts of Congress defining its powers; and that there no such 
jurisdiction could be found. It was not authorized to give 
judgment except upon the basis of an act of Congress, a 
regulation of an executive department, or a contract, which 
terms did not include a case of trust arising out of a Virginia 
bounty-land warrant.

Mr. Justice DAVIS delivered the opinion of the court.
If the position of the counsel of the United States, that the 

Court of Claims has no authority to hear a case of this char-
acter, be well taken, we are relieved of the necessity of de-
ciding the merits of the controversy.
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The claimant insists that there was no power to establish 
Ludlow’s line as the true boundary, and exclude entries 
on the west side of it, as Virginia did not assent to this 
action on the part of Congress, and as it is demonstrable 
that this line does not include all the lands between the two 
rivers.

If this position be correct, this claim is based on the theory 
that the United States has violated the trust contained in the 
deed of cession of the Northwestern Territory, and is bound 
in good conscience to furnish compensation to the Virginia 
beneficiaries who suffer by this misconduct. This makes a 
case for the interposition of a court of equity, and if it were 
a controversy between two private suitors, it would have to 
be settled there, for a court of law could not afford the proper 
mode and measure of relief. But the Court of Claims has 
no equitable jurisdiction given it, and was not created to in-
quire into rights in equity set up by claimants against the 
United States. Congress did not think proper to part with 
the consideration of such questions, but wisely reserved to 
itself the power to dispose of them.

Immunity from suit is an incident of sovereignty, but the 
government of the United States, in a spirit of great libe-
rality , waived that immunity in favor of those persons who 

ad claims against it which were founded upon any law of 
Congress or regulation of an executive department, or upon 
any contract with it, express or implied, and gave the Court 
o Claims the power to hear and determine cases of this 
nature.

The inquiry then arises whether the present case, in view 
oi this limited jurisdiction, is one that the Court of Claims 

a a right to consider. The answer to this question seems 
o us o easy solution. It is not pretended that there was 
ny regulation of a department to justify the entries in dis- 

pu e, and it is certain, instead of having a law of Congress 
up°u> they were made in violation of the whole course 

onl e£’1S Con^ss on the subject. Congress has not 
thon’ln . n£ ^ie boundary line of the reservation, excluded 

entries, but has also limited the time in which the
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holders of warrants of the class in question should have 
the right to locate them, and, in addition to this, has for-
bidden their location on tracts of land for which patents 
had been previously issued, or which had been previously 
surveyed.*

As the land in question had been previously patented to 
individuals, or granted for the use of schools, it follows that 
the attempt on the part of the claimant to locate his war-
rants on them was contrary to law, and that the claim which 
he now makes for compensation, because of the failure of 
this proceeding, cannot be said to be founded on a law of 
Congress. Nor can it be said to be based on a contract in 
the sense of the law conferring jurisdiction on the Court of 
Claims. That court was authorized to enforce legal rights 
and obligations, but it could not proceed further and judge 
of the equities between the citizen and his government. In 
the absence of legislation by Congress the holder of a Vir-
ginia military bounty-land warrant can have no legal right 
against the United States for compensation on the allegation 
that the government has wrongfully appropriated to other 
uses the lands ceded for his benefit.

It is only a contract authorized by law that the Court of 
Claims can consider, and as there is no law of Congress on 
this subject there is nothing on which that court could base 
a judgment against the United States if, in the opinion of 
that tribunal, it had not fulfilled its duties towards the bene-
ficiaries under the Virginia deed of cession. The liability 
of the government, if at all, arises out of the breach of an 
accepted trust, and that liability cannot be enforced at law. 
The claimant is in no better position because the govern-
ment is the trustee than he would be if a private person oc-
cupied that relation, and it is very clear, if such were the 
case, that a court of equity would alone have the power to 
deal with him.

As the government has not thought fit to allow itself to

* See the following acts of Congress: March 23, 1804, 2 Stat, at ^arg , 
274; March 2, 1807, lb. 425; April 2, 1818, 3 Id. 423; March 1,182 , 
Id. 772; July 7, 1838, 5 Id. 262.
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be sued in the Court of Claims on equitable considerations, 
it follows that the remedy of the claimant, if any now exists, 
is with Congress.

The judgment of the court below is reve rse d , and the 
case is remanded to that court with directions to dismiss the 
petition for

. Want  of  jurisd ict ion .

£

The  Harri man .

Performance of a contract of charter-party to proceed to a distant port speci-
fied, made during a war and for the obvious purpose of furnishing ar-
ticles to one of the parties to it, held not dispensed with by the fact, 
learned in the course of the voyage, that the whole purpose of the voy-
age was defeated by the changed condition of military operations; the 
language of the charter-party having been absolute in its terms, and 
without provision for any contingency.

Appea l  from the Circuit Court for the District of Cali-
fornia, the case being thus:

During the recent war between Spain and the Republics 
of Chili and Peru, the Spanish fleet being engaged in active 
hostilities in the South American waters against the ports 
of the enemy, required supplies of steam-coal, and vessels 
were taken up on charter, in San Francisco, to convey car-
goes for delivery at sea to the vessels of the fleet in aid of 
t e hostile operations of blockade and bombardment of the 
Chilian ports.

Among these vessels taken up by persons watching the 
operations of the Spanish fleet, was the ship B. L. Harriman, 
w ich was engaged in this service by a charter-party, under 

ate of May 4th, 1866, entered into between one C. J. Jan- 
p n’ ,er owner, a merchant of San Francisco, and a certain 

^oiic, as freighter, also a merchant of that city.
t t v en£a£>ecl ^ier whole capacity to the freighter, and 
0 a e no cargo except from him or his agent, he stipulat-

11VOL. IX.
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ing to furnish a cargo of 786 tons of steam-coal (already laden 
on board) and to pay “for the use of said vessel during the 
voyage aforesaid, $15 per ton, one-half to be paid here to C. 
J. Jansen, of San Francisco, two days after the sailing of 
the vessel, and the other half to C. J. Jansen, of San Fran-
cisco, on receipt of cancelled bill of lading that the coal has 
been delivered.”

The owner stipulated for the freighting and chartering 
of the vessel “ for a voyage from San Francisco to Cobija, 
Bolivia, or other ports in the Pacific; the port of discharge to 
be named, before the vessel sails from San Francisco; such instruc-
tions to be given by letter in triplicate, which will contain 
the privilege which is hereby given, that if the vessel pro-
ceeds direct by the instructions given to Valparaiso, the com-
manding officer of the Spanish navy will have the right to receive 
only a part of the cargo, the whole, or none, and to send her, if 
he desires, to another port in Chili, Peru, or the Chincha Islands, 
and in that case, the vessel will immediately proceed to the 
port which will be named by said, commanding officer, and there 
complete her discharge.”

The letter of instructions provided for in the charter-party 
was given by the freighter to the master of the ship, under 
date of May 14th, 1866, and says:

“ I hereby name you the port of Valparaiso, Chili, as the first 
port you have to proceed to on leaving San Francisco, and when 
there, to report yourself to the commanding officer of the Spanish 

• navy, who will have the right, &c.” (pursuing the privilege con-
tained in the charter-party).

The instructions proceed:

“ I herewith hand you a letter for the commanding officer of the 
Spanish navy, at Valparaiso, which contains the bill of lading of 
your entire cargo of coal, indorsed to his order, a duplicate of this 
charter-party, and of this letter.”

On May 17th, 1866, before the ship sailed, the freighter 
addressed another letter of instructions to the master, con-
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taining a copy of some instructions which he had himself 
received from Panama, and requesting the master to follow 
them so far as he could. They were thus:

“ On receipt of this letter, if you have not attended to all our 
outstanding orders, you are requested to suspend operations 
until further ordered, including even the last one thousand tons 
of coal, for it is more than possible that the naval forces down 
there will have changed their base of operations. In case, how-
ever, you should have taken up a vessel before the present 
reaches you, then you must instruct the ship to seek after the fleet 
between the port of Valparaiso and the Chinchas.”

On the 19th of May, the freighter gave to the master the 
liberty to call at the Chincha Islands, if wind and weather or 
other circumstances favored his making them without preju-
dicing the freighter’s rights under the charter-party and instruc-
tions. These islands are about 1200 miles north of Valparaiso, 
to which place, it will be remembered, that by the principal 
letter of instructions the freighter had directed the master 
to go.

After the ship sailed, the owner wrote a letter to the freighter, 
in which he says:

“In your charter of the ship B. L. Harriman there is no pro-
vision made for the possibility of there being nobody to receive 
her (the ship’s cargo) on arrival, nor do I know that the captain 
of the Harriman had your private instructions on this point. 
At the time of making the charter we could hardly contemplate 
anything of the kind, hence the omission, and wish you will 
make some provision in the event such should be the case, and 
instruct me how to act, that I may communicate same to Cap-
tain Swenson.”

During the period of this transaction, war existed between 
pain and Chili, The cargo was intended for the admiral 

o the Spanish fleet, then supposed to be operating against 
alparaiso. The ship sailed from San Francisco, May 22d, 

and on May 2Ath the fleet left the coast of Chili, and went to parts 
unknown, and did not return there. The ship arrived at the Chin-
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chas August 3d, 1866, and was there informed of the bombard-
ment of Callao by the Spanish fleet, May 2d, that the fleet 
had been badly shattered and had sailed away; that a regular 
mail steamer from Valparaiso reported at the Chinchas that 
all was quiet at Valparaiso, and that nothing was known of 
the fleet. The master also proved that the coal would have 
been seized at the Chinchas if he had betrayed the objects 
of the voyage, as the feeling was very bitter, and that he be-
lieved the coal would have been instantly seized at Valpa-
raiso.

The ship returned to San Francisco without having ever 
gone past the Chincha Islands. Being now in San Fran-
cisco, the owner offered to deliver the cargo there to the 
freighter, on payment of freight according to the charter- 
party. Payment of freight was refused by the freighter, and 
the cargo wTas demanded by him, which was refused except 
on payment of freight. The owner sold the cargo, and the 
freighter libelled the ship for the value of the cargo, and to 
recover back the amount paid under the charter-party, at 
the outset of the voyage, as so much freight paid in advance. 
The owner justified the sale under his lien for freight, claim-
ing the unpaid charter-money, and a return freight at the 
same rate for the home voyage.

The District Court sustained the owner’s right and lien 
for the unpaid charter-money, but rejected the claim for 
freight on the return voyage, and, as a result, gave a decree 
against the vessel for the balance of the proceeds in the 
owner’s hands from the sale of the cargo, after satisfying the 
lien as allowed.

The Circuit Court rejected the right and lien of the owner 
to the charter-freight, and gave a decree for the proceeds of 
the cargo sold, and the charter-money paid at the outset o 
the voyage.

The claimant appealed to this court.

Mr. Evarts, for the appellant:
The real freighter, acting through the agency of the libel 

lant, a San Francisco merchant, was obviously the admit a
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of the Spanish fleet, and to him the cargo was consigned, 
the bill of lading indorsed, and to him the ship was required 
to report, and his instructions the master was required to 
obey. The whole object of the voyage and the whole motive 
of the affreightment, were the supply of coal to the Spanish 
fleet, for use therein, in aid and support of its hostile opera-
tions against the Chilian seaports. This service of the ship 
not only made the cargo, by its destination, contraband of 
war and lawful prize to the Spaniard’s enemy, but exposed 
the ship itself, thus made a guilty tender of the Spanish mari-
time hostilities, to lawful capture and condemnation. These 
considerations determine the destination of the voyage as the 
Spanish fleet off the coast of Chili, and limit the purpose and 
the significance of any reference to Valparaiso, the Chinchas, 
or the other geographical or commercial points, to an ascer-
tainment of the situs of the fleet, within the reciprocal en-
gagements of the charter-party. The ports or commerce 
of the Spaniard’s enemy were not only wholly foreign to, 
the purpose and the terms of the projected voyage, but the 
nature of the enterprise and the interests of owner and 
freighter alike, excluded such ports and commerce as an al-
ternative resort, or even a possible refuge, unless from other-
wise inevitable shipwreck. By the very necessity of the re-
ciprocal engagements, therefore, upon which the project of 
the voyage rested, the situs of the Spanish fleet, as the ter-
minus of the voyage, and the presence of the consignee, the 
admiral, to receive the deposit of the cargo and liberate the 
ship from its transported burden, was within the obligations 
o the freighter, and clear of any responsibility or venture of 

e owner. The charter-party, the contemporaneous instruc- 
ions, and the last advices from the Spanish fleet, copamuni- 

cate to the master by the freighter, admit of but one inter-
pretation. The Spanish fleet was to receive the cargo at 

a paraiso, and the admiral, within certain limits, was to 
or distribution. By the advices communi- 

f M J letter of the freighter to the master, under date 
.i 17th, an indulgence rather than a right was suggested, 

’ contingently, the presence of the Spanish fleet between
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Valparaiso and the Chincha Islands should be a sufficient 
compliance with its obligations in respect of the geographical 
terminus of the voyage.

The ship sailed upon and completed the voyage, bringing 
itself within the waters contemplated as the situs of the Span-
ish fleet for the reception of the cargo. She held the cargo 
merely for delivery, and nothing but the absence of the 
stipulated depositary and consignee prevented the delivery. 
Within two days after the ship sailed from San Francisco 
(May 24th), the Spanish fleet voluntarily withdrew from the 
South American waters, and never returned. Thus, by this 
voluntary act of the freighter’s principal and stipulated con-
signee, the delivery of the cargo was prevented, its deposit 
rendered impossible, and the ship’s master made the freight-
er’s agent, by necessity, for the preservation of the cargo. 
The master of the ship, observing all the obligations of his 
new and compulsory duty, by prudent counsels and prompt 
action, extricated the cargo from the destruction to which 
the consignee had abandoned it, and the ship itself from the 
peril to which the consignee’s desertion of his obligations 
had exposed it.

The decree of the Circuit Court should be, therefore, re-
versed, and the decree of the District Court either affirmed 
or modified, according as the judgment of this court shall 
be on the question of the earning of freight on the return voyage.

Mr. B. R. Curtis, contra., contended that whatever expecta-
tions the parties might have had, the contract was an abso-
lute contract to proceed to Valparaiso, unless otherwise 
directed by the Spanish admiral while on the voyage to 
that port; that the meaning of the contract was not to be 
influenced by the result of the war in Chili; that the patties 
not having had an ex post facto experience, the contract was 
not to be interpreted by ex post facto discoveries; that t e 
contract had not been performed, inasmuch as the ship pro 
ceeded but to the Chinchas, twelve hundred miles short o t e 
proper port, and then, not having found the Spanish fleet, im 
mediately broke up the voyage and began her return voy age
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to San Francisco; that the charterer had in no manner 
waived performance, nor prevented it by any fault of omis-
sion or commission; that as a necessary deduction from the 
foregoing premises no freight had been earned, and that the 
owner, Jansen, musjt account for the full value of the cargo, 
and refund the half freight paid in advance.*

The learned counsel further argued, that it was a propo-
sition too clear for denial, and one which had been lately 
strongly applied in this court,f that where a party under-
takes positively to perform a certain act for a certain stipu-
lated compensation, he cannot claim the compensation, how-
ever difficult or impossible performance may be, so long as 
the act remains unperformed, unless, indeed, the non-per-
formance is owing to the fault or omission of the other con-
tracting party ; that when a ship was chartered for a port 
known to be blockaded, or for a port which was subsequently 
put under blockade, the risk or impossibility of entry could 
never be urged on behalf of the ship as entitling her to 
freight, as if the voyage had been performed, and that the 
same rule was applied against charterers.^

Mr. Justice SWAYNE stated the case, and delivered the 
opinion of the coiirt.

This is an appeal in admiralty from the decree of the Cir-
cuit Court of the United States for the District of California.

The charter-party, which lies at the foundation of the con-
troversy, bears date on the 4th of May, 1866. The parties 
to it were Jansen, the claimant, and owner of the ship, and 
Emerick, the freighter. Both parties were merchants of 
San Francisco. The entire capacity of the ship was engaged 
to the freighter. He stipulated to furnish her a cargo of

Portland Bank v. Stubbs, 6 Massachusetts, 426 ; Benner v. Equitable 
^len) 222 ; Chase ». Alliance Co., 9 Id. 311.

f Dermot v. Jones, 2 Wallace, 1.
Î Scott ». Libby, 2 Johnson, 340; Burrill v. Cleeman, 17 Id. 72; Bright 

• age, 3 Bosanquet & Puller, 296, note ; Barber v. Hodgson, 3 Maule & 
530^V>- ’ Hadley v. Clarke, 8 Term, 265; Atkinson v. Ritchie, 10 East,

i Vherbloom v. Chapman, 13 Meeson & Welsby, 230.
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786 tons of steam-coal, and to pay “ for the use of said ves-
sel during the voyage aforesaid, $15 per ton in United States 
gold coin, one-half to be paid here to C. J. Jansen, of San 
Francisco, two days after the sailing of the vessel, less two 
and one-half per cent, discount for cash, and the other half 
to C. J. Jansen, of San Francisco, on receipt of cancelled bill 
of lading that the coal has been delivered.” The owner 
stipulated “ for a voyage from San Francisco to Cobija, Bo-
livia, or other ports in the Pacific ; the port of discharge to 
be named before the vessel sails from San Francisco; such 
instructions to be given by letter in triplicate, which will 
contain the privilege which is hereby given, that if the ves-
sel proceeds direct by the instructions given to Valparaiso, 
the commanding officer of the Spanish navy will have the right to 
receive only a part of the cargo, the whole, or none, and to send 
her, if he desires, to another port in Chili, Peru, or the Chincha 
Islands, and in that case, the vessel will immediately proceed 
to the port which will be named by said commanding officer, and 
there complete her discharge.” In pursuance of the condi-
tion of the charter-party Emerick, on the 14th of May, 1866, 
addressed a letter to Swenson, the master, in which he said: 
“ I hereby name you. the port of Valparaiso, Chili, as the first 
port which you have to proceed to on leaving San Francisco, 
and when there to report yourself to the commanding officer 
of the Spanish navy, who will have the right to take only a 
part of your cargo of coal, the entire cargo, or none, and 
if he desires, to send you to another port in Chili, Peru, or 
the Chincha Islands, in which case you will have to procee 
immediately to the port named by said commanding officer, 
and there complete your discharge, these conditions an 
privileges being part of the charter-party. I herewith han 
you a letter for the commanding officer of the Spanish navy 
at Valparaiso, which contains the bill of lading of your en 
tire cargo of coal, indorsed to his order.” On the 17th o 
May, Emerick addressed another letter to the master, m 
which he gave a copy of the instructions he had receive 
from Panama, which were as follows: “ On receipt of t is 
letter, if you have not attended to all our outstanding or ers,
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you are requested to suspend operations until further or-
dered, including: even the last one thousand tons of coal, for 
it is more than possible that the naval forces down there will 
have changed their base of operation. In case, however, 
you should have taken up a vessel before the present reaches 
you, then you must instruct the ship to seek after the fleet 
between the port of Valparaiso and the Chinchas.” He 
added: “As far as it is in your power you are requested by 
me to follow the above instructions.” On the 19th day of 
May, Emerick gave the master permission to make the 
Chincha Islands, if circumstances should be favorable, with-
out, however, prejudicing his “ rights under the charter- 
party, and instructions.”

On the 22d of May, the vessel left San Francisco for the 
port of Valparaiso. She was freighted according to the 
charter-party. On the 16th of June following, Jansen said 
to Emerick, by letter of that date, “ In your charter of the 
ship B. L. Harriman, there is no provision made for the 
possibility of there being nobody to receive her (the ship’s 
cargo) on arrival, nor do I know that the captain of the 
Harriman had your private instructions on this point. At 
the time of making the charter we could hardly contem-
plate anything of the kind, hence the omission, and wish 
you will make some provision in the event such should be 
the case, and instruct me how to act, that I may communi-
cate same to Captain Swenson.”

Emerick made no reply. The ship proceeded to the Chin-
cha Islands, and returned thence to San Francisco. Captain 
Swenson, in*  his protest, says that on the 4th of August he 
took a pilot on board and ran in near to the southernmost 
of those islands, and “ lay in close to the land.” He went 
ashore, and learned that the Spanish fleet had hauled off 
rom the Chilian coast, and gone upon an unknown destina-

tion. After diligent inquiry, he became satisfied that any 
attempt to find the fleet would be “ impracticable and fruit- 
ess. He became satisfied also that it was necessary to re-
urn at once to San Francisco, and took his departure the 

same day on his return voyage. He considered his original
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voyage broken up by the withdrawal of the Spanish fleet, 
and the absence from Valparaiso of its commander, the con-
signee of his cargo. Upon the return of the vessel Emerick 
refused to pay the balance of the freight-money. Jansen 
thereupon landed and sold the cargo. Emerick filed this 
libel, seeking thereby to recover back the freight-money he 
had paid and the value of the cargo. The owner proved 
that at the time the charter-party was entered into war 
existed between Spain and Chili; that the cargo was in-
tended for the admiral of the Spanish fleet, then supposed 
to be operating against Valparaiso; that on the 24th of May 
the Spanish fleet left the coast of Chili and went to parts 
unknown, and did not return there. He proved by the 
master the facts stated in his protest, and further, that he 
was informed at the Chincha Islands of the bombardment 
of Callao by the Spanish fleet; that the fleet had been badly 
shattered, and had sailed away. The master feared his coal 
would be seized at the Chincha Islands, if he betrayed the 
object of his voyage. The feeling there was very bitter. He 
believed the coal would have been instantly seized at Val-
paraiso.

Thus the case stood upon the proofs. The District Court 
decreed for the owner. The Circuit Court decreed against 
him, and he has brought the case to this court for review.

In settling the rights of the parties, the inquiries which 
demand our attention are : What was the contract between 
them? Was it fulfilled by the ship? and if not, was the 
nonfulfilment excused by fault or waiver on thè part of the 
charterer, or by other facts, disclosed in the proofs, so as to 
entitle the owner to all, or any part of, the freight-money 
stipulated for in the charter-party ?

According to that instrument, the destination of the vesse 
was to be fixed by letter before her departure upon her voy-
age. If it were Valparaiso, the commanding officer there 
of the Spanish fleet was to be the consignee, with the right 
to direct the ship to proceed further, and deliver all or a par 
of her cargo elsewhere. By the charterer’s letter of the
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of May, Valparaiso was designated as the port to which she 
was first to proceed.

This destination was not subsequently changed, either in 
fact or according to the understanding of the parties. Eme-
rick’s letter to the master, of the 17th of June, requested 
him to search for the Spanish fleet between Valparaiso and 
the Chincha Islands, but it gave no intimation of a purpose 
or willingness that he should abandon the voyage to Valpa-
raiso, as originally prescribed, and certainly no authority to 
that effect.

The charterer’s letter of the 19th of May, authorizing the 
master to make the Chincha Islands, expressly reserved his 
rights “under the charter-party and instructions.”

Jansen’s letter of the 16th of June admits that the vessel 
had sailed for Valparaiso, and asks instructions as to the dis-
position of the cargo if the Spanish commander should have 
left there before her arrival. The master states in his pro-
test that his destination, upon leaving San Francisco, was 
Valparaiso. He went no further than the Chincha Islands, 
which were short of that point about twelve hundred miles. 
He made no search for the fleet between the two points, and 
gave no reason for breaking up the voyage and not proceed-
ing to the port of delivery, but the probable absence of the 
consignee and the peril there to ship and cargo.

The existence of the w’ar was known to both parties when 
t e contract was entered into. The owner made no pro-
vision against any contingency. His engagement was sim- 
P e, diiect, and unconditional, that the vessel should proceed 

alparaiso. The presence or absence of the consignee 
was immaterial. If absent it was the right and duty of the 
MfilM^0 ^ace carS° in store.*  The contract was not 
u e . For this the shipper is in nowise responsible, 

^uch are the relations of the parties.
e contract of affreightment is governed by the same 

whT aS °^er 8Peciai contracts. There are none to 
t ese principles are more stringently applied. The

* Fisk v. Newton, 1 Denio, 45.
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contract is an entirety; and where there has been no com-
plete fulfilment on one side, and no fault or waiver on the 
other, no freight-money can be recovered. Mr. Justice Story 
says this is the result of all the cases.*

In Paradine v. Jane J the court said: “ When the party 
by his own contract creates a duty or charge upon him-
self he is bound to make it good if he may, notwithstand-
ing any accident by inevitable necessity, because he might 
have guarded against it by his contract.” Such has always 
been the rule of the common law. If a lessee covenant 
to repair, and the house is burned down, he is bound to 
rebuild. If a party covenant to build a bridge and keep it 
in repair for a specified time, and it be swept away by an 
extraordinary flood before the time expires, he must replace 
it. A party agreed to secure in England for another the 
exclusive right to make, use, and vend in the Canadas a ma- 
chine covered by a patent from the United States, it was 
found that this could only be done by an act of the British 
Parliament. As such a grant, however improbable, was not 
impossible, it was held that the case was within the rule laid 
down in Paradine v. Jane, and that the covenantor was liable 
for the breach of his agreement.^ If a condition be to do a 
thing which is impossible, as to go from London to Rome in 
three hours, it is void; but if it be to do a thing which is 
only improbable or absurd, or that a thing shall happen 
which is beyond the reach of human power, as that it will 
rain to-morrow, the contract will be upheld and enforced.§

The principle deducible from the authorities is, that if 
what is agreed to be done is possible and lawful, it must be 
done.]) Difficulty or improbability of accomplishing the 
undertaking will not avail the defendant. It must be shown 
that the thing cannot by any means be effected. Nothing 
short of this will excuse non-performance.^[ The answer to

* The Nathaniel Hooper, 3 Sumner, 555. t Alleyn, 26.
J Beebe v. Johnson, 19 Wendell, 500.
g Cornyn’s Digest, 96; Rolle, 420, 1. 20.
|| Touteng et al. v. Hubbard, 3 Bosanquet & Puller, 300.

2 Parsons on Contracts, 672; Beebe v. Johnson, 19 Wendell, 5
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the objection of hardship in all such cases is that it might 
have been guarded against by a proper stipulation. x It is 
the province of courts to enforce contracts—not to make or 
modify them. When there is neither fraud, accident, nor 
mistake, the exercise of dispensing power is not a judicial 
function.

A charterer agreed to load a ship at Liebeau with barley. 
The ship went there to receive the cargo. The factors of 
the shippers informed the master that the Russian govern-
ment had forbidden the exportation of barley, and that no 
loading could be furnished. The ship returned in ballast. 
The charterer was sued for the breach of the contract. Lord 
Kenyon said: “ I am decidedly against the defendant upon 
the point of law. It is said in Coke Littleton (1), that if a 
man be bound in an obligation to A., conditioned to enfeoff 
B., a stranger, and B. refuses, the obligation is forfeited, for 
the obligor has taken upon himself to make the feoffment. 
The reason of this is clear. If a man undertake what he 
cannot perform, he shall answer for it to the person with 
whom he undertakes. I am always desirous to apply the set-
tled principles of the law to the regulation of commercial dealings.”*

A charterer covenanted to freight a ship at Gibraltar with 
a omeward cargo. A pestilent disease broke out there, and 
a public intercourse was forbidden by law. The cargo could 
aot have been put on board without danger to all concerned 
of contracting and communicating the disorder. Lord Ellen- 
orough said: “If in consequence of events which happen 

a 1& ?5eign Port the freighter is prevented from furnishing 
oa mg there, which he has contracted to furnish, the con- 

i C‘18 ne^er dissolved, nor is he excused for not perform- 
ng it, but must answer in damages.”!

Dm U °.W,.ner’ a charter-party, agreed that his ship should 
ee rom Liverpool to Terceira, and deliver her cargo.

The Wa8 Vndcr blockade, and both parties knew it. 
e was no intention to break the blockade. The ship

* Blight V. Page, 3 Bosanquet & Puller, 295.
t Barker v. Hodgson, 3 Maule & Selwyn, 271.
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did not go. The owner was held liable. The rule laid down 
in Paradine v. Jane was cited and approved.*

A ship was chartered to proceed from Charleston to Rot-
terdam. She w’ent to London, and the master learned that 
if she proceeded to Rotterdam she would be liable to seizure 
there and on the way, and to confiscation, under a decree of 
the Emperor Napoleon, for having touched at a British port. 
The master refused to proceed, and landed the cargo. Lord 
Ellenborough said: “ Freight could only be earned by per-
forming the terms of the charter-party.” The goods “ were 
brought here, instead of being conveyed to their port of 
destination.”! This case, in its essential points, is strikingly 
like the one under consideration.

In Lorillard v. Palmer  J. the vessel sailed on a voyage from 
Richmond to New York. Finding the Chesapeake Bay 
blockaded so that it was impossible to proceed without cap-
ture, she returned to Richmond. It was held that the ship-
per was entitled to receive back his goods without paying 
any freight.

A ship was chartered for a voyage from the city of New 
York to the city of St. Domingo. The latter was found to 
be blockaded. The ship w’as turned away by a blockading 
vessel, and returned to New York. It was held that the 
charter-party was dissolved, “ and all claim to freight under 
it gone.” The court said: “Nor is this a case for pro rata 
freight. Here was no acceptance of the cargo at an inter-
mediate port.” It was added that the owner of the ship 
may make himself liable for freight by accepting the goo s 
short of the port of destination, upon the grounds of an im-
plied contract, resulting from the partial transportation o 
the goods and the benefit received. “ But when the caigo, 
as in the present case, is brought back to the port of lading, 
no such presumption can arise. No benefit has accrue to 
the owner, nor has he done any act from which an imp ie
contract to pay any freight can be raised. ”§

* Mederos v. Hill, 8 Bingham, 235.
f Osgood v. Groning, 2 Campbell, 466. Smith
§ Scott v. Libby, 2 Johnson, 336 ; see also Abbot on Shipping, ’
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There is nothing in the record to excuse the conduct of 
the vessel, or to entitle the owner to any part of the stipu-
lated compensation.

It is unnecessary to pursue the subject further. We think 
the decree of the Circuit Court was in all things correct, 
and it is

Affirm ed .

In  the  mat te rs  of  Howa rd .

1. Where there is a fund in court to be distributed among different claim-
ants, a decree of distribution will not preclude a claimant not embraced 
in its provisions, but, having rights similar to those of other claimants 
who are thus embraced, from asserting by bill or petition, previous to 
the distribution, his right to share in the fund, and in the prosecution 
of his suit, he is entitled, upon a proper showing, to all the remedies by 
injunction, or order, which a court of equity usually exercises to pre-
vent the relief-sought from being defeated.

2. The judgment, or decree of an inferior court, when affirmed by this
court, is only conclusive as between the parties upon the matters in-
volved. It does not conclude the rights of third parties not before the 
court, or in any respect affect their rights. It acquires no additional 
efficacy by its affirmance. As an adjudication upon the rights of the 
parties between themselves it has the same operation before as after its 
affirmance.

8. Accordingly where a decree of a Circuit Court of the United States, 
a rmed by this court, had determined that the complainants and cer-
tain intervening claimants, were entitled to a fund in the hands of the 
receiver of the court, and ordered the distribution of the fund among 
t em, it was held that it did not preclude third parties from proceeding 
by bill to assert their claims to share in the fund, before its distribu-
tion ; and to prevent such distribution, before then1 claims could be con-
sidered and determined, they were entitled, upon presenting a primti 
facie case, to a restraining order or injunction from the court.

Thes e were two motions which were heard together, as 
ey involved a consideration of similar questions, and grew 

out of the same facts. The first motion was for a peremptory

Co^fi An’ ^9 > I'idard v. Lopez, lb. 453; Benner v. Equitable Ins. 
10 E f en’^’ ^ase v- Alliance Ins. Co., 9 Id. 311; Atkinson v. Richey, 

ast, 581; Vliebroom v. Chapman, 13 Meeson & Welsby, 230.
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mandamus to the judges of the Circuit Court of the United 
States for the District, of Iowa (the alternative writ having 
been heretofore issued and returned), commanding them to 
execute a decree of that court rendered in the case of Howard 
and others v. The City of Davenport and others, by distributing 
certain funds in its custody. The second motion was to 
dismiss the appeal from the final decree, rendered in a subse-
quent suit, affecting the distribution of those funds.

The facts out of which these cases arose, were substan-
tially as follows:

In 1854 the legislature of Iowa incorporated a company, 
styled the Mississippi and Missouri Railroad Company, to 
construct a railroad from Davenport to Council Bluffs, in that 
State, with a branch to Oskaloosa. To raise the necessary 
funds for the construction of the road the company executed, 
previous to 1861, several mortgages upon its property to se-
cure its bonds, issued at different times, amounting to over 
six millions of dollars. The company also received, pre-
vious to 1861, in payment of subscriptions of stock, bonds 
to a large amount of certain cities and counties in the State, 
through which the road was located, the payment of which 
bonds was*guaranteed  by a special indorsement upon each. 
With the guaranty of this indorsement it disposed of the 
bonds to different parties.

In 1865 the company became embarrassed and insolvent, 
and in February, 1866, a suit was brought in the Circuit 
Court of the United States for the District of Iowa for the 
foreclosure of the mortgages upon its property. In ^ay 
following the suit resulted in a decree for the sale of the 
property, and in July of the same year a sale was made under 
the decree, by a master in chancery, to the Chicago, Rock 
Island, and Pacific Railroad Company, a corporation create 
by the State of Iowa. The foreclosure and sale were ma e 
pursuant to an arrangement entered into between the stoc< 
holders and the greater number, but not all, of the bon 
holders, and other creditors of the company, by which it was 
agreed that the sum of $5,500,000 in bonds of the pure as 
ing company should be given for the property, and app ie
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to the payment of the bonds secured by the different mort-
gages of the insolvent company, in conformity with a speci-
fied scale, with the exception of an amount equal to sixteen 
per cent, on the capital stock of that company, namely,- 
$552,400, which should go to its stockholders.

Previous to this time Mark Howard and John Weber had 
severally recovered judgments against the city of Davenport, 
and also against the Mississippi and Missouri Railroad Com-
pany, upon certain bonds issued by that city to aid in the 
construction of the railroad, and guaranteed by that com-
pany. In the distribution of the proceeds to be received 
upon the sale of the property of the insolvent company no 
provision was made for the payment of these judgments, and 
on the 9th of July, 1866, the day on which the sale mentioned 
under the decree of foreclosure was made, Howard and We-
ber brought a suit in equity in the same court against the 
parties to the foreclosure suit to obtain payment of their de-
mands out of the proceeds, which, by the arrangement men-
tioned, were to go to the stockholders. In their bill they 
set forth the judgments recovered by them against the Mis-
sissippi and Missouri Railroad Company; that the company 
was insolvent; that all its property had been sold under the 
decree of foreclosure; and that there was no other property 
out of which these judgments could be made than the 
$552,400 which was to be received by the stockholders out 
of the proceeds of the sale.

uiing the progress of the suit fourteen other persons ap-
peared and presented claims of a similar character, to an 
amount exceeding seven hundred thousand dollars, against 

e same fund. These parties are designated in the pro- 
cee ings as “ intervening claimants joining in the bill.” On 
app ication of the complainants and these intervening claim-
ants a leceiver was appointed by the court to collect and hold 
orth1’1 ^ey were seeking to subject to the payment 
Ch' 611 C^a^ms’ This officer subsequently received from the

Rock Island, and Pacific Railroad Company, the 
c asmg company, in its first mortgage bonds, with in-

coupons attached, the amount which was to £0 to the
12VOL. IX.
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stockholders of the insolvent company, and has ever since 
held the same in his custody, subject to the order of the 
court.

In May, 1868, a final decree was rendered in the suit, ad-
judging that the complainants and intervening claimants 
were entitled, as creditors of the Mississippi and Missouri 
Railroad Company, to so much of the purchase-money of its 
property as was agreed to be reserved for the stockholders; 
and directing the purchasing company to pay the same, less 
a small sum allowed for over-payment, in cash or its bonds, 
to the receiver; and directing the receiver, if paid in bonds, 
to convert the bonds into money, and, after satisfying certain 
costs^ distribute the proceeds to the complainants and inter-
vening claimants pro rata, in proportion to the amounts of 
their respective claims, which were stated. On appeal to this 
court this decree was affirmed, and the mandate to the Circuit 
Court, issued in pursuance of the judgment of affirmance, 
commanded “ that such execution and proceedings be had 
in said cause, as according to right and justice, and the laws 
of the United States, ought to be had, the said appeal not-
withstanding.”

Whilst the appeal was pending Frederick A. Foster pre. 
sented a petition to the Circuit Court, setting forth that he 
was a holder of certain bonds of the Mississippi and Missouri 
Railroad Company, secured by a mortgage on its property, 
which had never been paidj that he was not a party to the 
arrangement by which, upon a sale of the property, as already 
mentioned, a certain portion of the proceeds received were 
to be paid to the stockholders, and insisting that the fun 
thus realized was applicable to the payment of these bonds, 
and praying for an order restraining the distribution of t e 
fund in the hands of the receiver, and directing that upon 
proper pleadings an issue be joined between the petitioner 
and other holders of bonds who never assented to the ai 
rangement mentioned, and the complainants and intervenors, 
to settle the priorities of the parties in an application o t e 
fund. ,

Subsequently three other parties, McCollum, Bardvve , an
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McComb, presented similar petitions to the Circuit Court, 
setting forth that they were also holders of bonds of the in-
solvent railroad company, which had never been paid, and 
asking that the proceeds derived from a sale of its property, 
in the hands of the receiver, be applied to the payment of 
these bonds, in preference to the claims of any parties to the 
suit of Howard and others.

In May, 1869, the court denied the prayer of the petition-
ers, but allowed them to file their petitions, and required 
them to file a consolidated bill at the next term of the court 
against all the parties to the suit, setting up their respective 
claims with greater particularity than in the petitions.

In July following, the petitioners, Foster, McCollum, Bard-
well, and McComb, filed their consolidated bill against How-
ard and all the other parties to the original suit, asserting 
their claims as mortgage bondholders to the fund in the hands 
of the receiver. The bonds amounted to about seventy-two 
thousand dollars, with large arrears of interest, for which 
they claimed a lien upon the fund in preference to the claims 
of Howard, and others, and if that was not allowed, then 
they claimed the right, as general creditors, to share with 
them in the distribution of the fund.

All the defendants answered the bill, denying that the coni- 
p ainants had any lien on the fund as mortgagees, or any 
y’g t to the fund as general creditors, and contending that 
if they were such creditors, the defendants were entitled, as 
a reward of their superior diligence, to be first paid out of 

e fund. No objection was made by them that after a final 
< ecree, affirmed by this court, directing a distribution of the 
Un , it was too late for the complainants to file their bill to 

re&c fund, or to share in its distribution.
Q ovember, 1869, the Circuit Court heard the case and 

en eied a final decree, rejecting the claim of McCollum, 
1 a owing the claims of the other three complainants, 
08 er, Bardwell, and McComb, to a limited amount as 

general creditors.
be r0TU ^ecree the complainants appealed: McCollum, 

ause is claim was entirely rejected; Foster, Bardwell,
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and McComb, because they were allowed to come in only as 
general creditors. The appeal was now pending in this court.

After this appeal was perfected, Howard and others, the 
complainants and intervening claimants in the original suit, 
applied to the Circuit Court for a rule on the receiver to 
proceed to execute the decree rendered therein by the dis-
tribution of the fund in his hands, as provided by the decree 
in that case, notwithstanding the appeal of Foster and his 
associates, or of any of them; or in case the court should be 
of opinion that the motion could not be granted in full, that 
then the receiver should be ordered to proceed to execute 
the decree, except as to such portion of the fund as to which 
execution was suspended by order of the court made at the 
May Term. This motion the Circuit Court denied.

The same parties then applied to this court for a writ of 
mandamus to the judges of that court, commanding them, 
forthwith to execute the decree rendered at the May Term, 
1868, and affirmed by this court, or to execute the decree 
by distributing all the fund, excepting sufficientsto cover the 
claims of the appellants. This court, as is usual in applica-
tions for a mandamus, on a prima facie showing, allowed the 
alternative writ, which being returned, the parties now asked 
for the peremptory writ. The parties at the same time moved 
to dismiss the appeal from the final decree in the above suit 
of Foster and his associates.

Messrs. Grant and Rogers, in support of the motions:
1. A judgment or decree affirmed by this court cannot be 

altered by new pleadings or evidence in the court below, 
but must be executed in the exact manner in which it is 
affirmed. S.uch is the rule in the State courts.*

The question has been conclusively settled in this cour 
by a series of decisions, f In Sibbald’s case this court sai

* Ogden v. Bowen, 4 Scammon, 301; Abrams v. Lee, 14 Illinois, 167; 
Chickering v. Failes, 29 Illinois, 302; Biscoe v. Tucker, 14 Arkansas, > 
523; Miner v. Medberry, 7 Wisconsin, 100, 102; Young v. Frost, 
Chan. 377. , d

f Cameron v. McRoberts, 3 Wheaton, 591; Brocket v. Brocket, 2Howa , 
238; McMicken v. Perrin, 18 Id. 507, 511.
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that “ no principle is better settled, or of more universal 
application, than that no court can reverse or annul its final 
decrees or judgments, for errors of fact or law, after the term 
at which they have been rendered, unless for clerical mis-
takes, or to reinstate a cause dismissed by mistake; from 
which it follows, that no chane'e or modification can be made 
which may substantially vary or affect it in any material 
thing. Bills of review in cases of equity, and writs of error 
coram noftis, at law,” they say, “ are exceptions, which can-
not affect the present motion.” They add:

“ When the Supreme Court have executed their power in 
a cause before them, and it requires further action, it sends a 
mandate to the court below. Whatever is before this court, 
and is disposed of, is considered finally settled. The inferior 
court is bound by the law of the case, and must carry it into 
execution according to the mandate. They cannot vary or 
examine it for any other purpose than execution, or give any 
other or further relief, or review it upon any matter decided 
on appeal for error apparent, or intermeddle with it further 
than to settle so much as has been remanded. After a man-
date, no rehearing will be granted. It is never done in the 
House of Lords. And on a subsequent appeal nothing is 

ought up but the proceedings subsequent to the man-

2. If it be argued that Foster and others were not parties 
to the decree and not bound by it, we answer, that if all the 
necessary parties were not before the court when the case 
was originally heard, it was the duty of the court to require 

e plaintiffs to bring them in, and a failure to do so was 
ground of error in that cause.
thBb1 tb* 8 cour^’ affirming the decree, decided that neither

e ondholders nor stockholders were necessary parties, and 
ey eld, by implication at least, that no other parties were 

necessary, and the plaintiffs in Howard’s suit had a right to

Stew» ^^balds, 12 Peters, 488, 492; Washington Bridge Company v. 
Ban/lT .~.0Ward’ 4135 Chaires v. The United States, 8 Howard,611-620;

¿7 State® Moss’ 6 Howard, 31-41; Southard v. Russell, 16 
’ 547, 571; McLaughlin v. O’Rourke, 12 Iowa, 459, 563.
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file a bill as general creditors for themselves alone, and thus 
gain as at law a preference by the judgment in their favor 
over other creditors of the same degree who may not have 
used equal diligence.*  No right to intervene in this cause.f

Messrs. F. Withrow and S. W. Fuller, contra, citing Gillespie 
v. Alexander,J Williams v. Gibbs,§ and other English and 
American cases.

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

There is no ground for supposing any intention on the 
part of the circuit judges, or of either of them, to evade or 
disobey the mandate of this court. Their action has been 
dictated entirely from an opinion held by them that parties 
asserting a right to share in a common fund in the custody 
of the court, and presenting a primct facie case in support of 
such asserted right, are entitled to be heard at any time be-
fore its actual distribution, although a decree ordering such 
distribution in a litigation between other parties may have 
been entered. Whether in this opinion they are sustained 
by the law, is the question presented for our consideration. 
We are not called upon to determine the character of the 
claims presented, whether they constitute liens upon t e 
fund in the hands of the receiver, or stand as simple debts 
against an insolvent company, or whether the right, if any 
ever existed, of the holders to share in the fund has been 
lost by their laches. The question is not as to the merits o 
the claims, but whether the Circuit Court was forbidden y 
the force of its previous decree, when affirmed by this court, 
from considering the claims at all.

* Gordon v. Lowell, 21 Maine, 251; Lucas v. Atwood, 2 Stewart, 2 
Corning v. White, 2 Paige, 567; Ogilvie v. Knox Insurance Compa y, 
Black, 539. ««nk v.

f Brunson v. Railroad Company, 2 Black, 524; United vers*.
Burke, 4 Blackford, 145; George v. Williamson, 26 Missouri, 19V; y 
Zanesville Co., 11 Ohio, 273; Same v. Same, 13 Ohio, 197.

i 3 Russell, 130. I 17 Howard, 257.
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Undoubtedly it is the duty of all inferior courts to yield 
a prompt obedience to the mandate of this court, or, in other 
words, to treat as conclusive the judgment of this court upon 
the law and facts presented to it in appropriate form for con-
sideration. Any other conduct would be subversive of the 
relation which the Constitution intends that inferior tribunals 
shall hold to this court. But the obedience thus due is not 
a blind obedience, acting upon the letter of the judgment 
affirmed, or mandate ordered, without any consideration of 
the rights of persons not parties to the litigation in which 
the judgment was entered. The judgment of an inferior 
court, when affirmed by this court, is only conclusive as be-
tween the parties upon the matters involved. Viewed sim-
ply as an adjudication between them, it is not open to ques-
tion. It must be followed and obeyed. The inferior court 
cannot reopen the case and allow new proceedings to be taken, 
or further evidence to be given, or new defences to be offered, 
upon any ground whatever. It must execute the judgment 
or decree, and only for that purpose has it any authority 
over it. Such is the purport of the numerous cases cited by 
the counsel for the relators. But they go no further. None 
of them suggest even the proposition that the judgment or 
decree affirmed concludes the rights of third parties not be-
fore the court, or in any respect affects their rights. It would 
have been against all principle and all reason had they asserted 
anything of the kind. There is, indeed, a class of cases af-
fecting the personal status of parties, in which a judgment 
necessarily binds the whole world, but it is not of these we 
are speaking. We refer to judgments at law or decrees in 
chancery, affecting rights of parties to property. They bind 
only the parties before the court and those who stand in 
privity with them.

The counsel of the relators seek to apply the conclusive 
C aracter of such judgments and decrees between parties to 
persons not parties, under the supposition, it would seem 
lom their argument, that they require some additional effi-

cacy from their affirmance by this court. But they acquire 
no additional efficacy by such affirmance. As adjudications 
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upon the rights of the parties between themselves they have 
the same operation before as after their affirmance.

The decree in the case of Howard and others v. The City of 
Davenport and others, determined that the complainants and 
the intervening claimants were entitled to the fund in the 
hands of the receiver as against the defendants. It did not 
determine, and could not determine, that Foster and his 
associates had not equal or greater claims to the fund than 
either of those parties. They had, therefore, the same right 
to proceed by bill or other appropriate remedy, if there be 
one, to assert any claims or equity to the fund which they 
possessed, as they might have done if no such suit as that 
of Howard and others v. The City of Davenport and others, had 
ever been commenced or carried to final decree. And in 
the prosecution of their suit they were entitled, upon a 
proper showing, to all the remedies by injunction or order, 
which a court of equity usually exercises to prevent the re-
lief sought from being defeated.

The general doctrine that where there is a fund in court 
to be distributed among different claimants, a decree of dis-
tribution will not preclude a claimant not embraced in its 
provisions, but, having rights similar to those of other claim-
ants who are thus embraced, from asserting by bill or peti-
tion his right to share in the fund, is established by numer-
ous authorities, both in England and the United States. 
Several of these are cited by counsel, to two of which we 
will refer. The first is that of Gillespie v. Alexander.*  That 
was a suit for the administration of the estate of Genera 
Gillespie. After several debts against the estate had been 
proved before a master and been paid, the court, in January, 
1825, decreed a distribution of the residue of the fun m 
court to the unsatisfied legatees. In November, subsequent j, 
a party appeared claiming to be a creditor of Gillespie, an 
petitioned the court for liberty to prove his demand, an 
liberty was given. In July of the following year the mas er 
reported that there was due the petitioner over sixteen un

* 3 Russell, 130.
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dred pounds. In the meantime the fund had been appor-
tioned under the decree, and part of it had been paid in dis-
charge of some of the legacies. The master of the rolls 
ordered that the debt to the petitioner should be apportioned 
among the funds of the different legatees, whose legacies 
still remained in court, observing that the legatees were not 
without remedy, as they could call on the other legatees to 
contribute. From this order an appeal was taken to the 
chancellor, and the principal objection urged to the order 
was similar to the objection urged in this case, that the 
creditor was concluded by the decree directing distribution, 
but Lord Eldon, in deciding the appeal, said:

“Although the language of the decree, where an account 
of debts is directed, is that those who do not come in shall 
be excluded from the benefit of that decree, yet the course 
is to permit a creditor, he paying the costs of the proceed-
ings, to prove his debt, as long as there happens to be a re-
siduary fund in court, or in the hands of the executor, and 
to pay him out of that residue. If a creditor does not come 
m till after the executor has paid away the residue, he is not 
without a remedy, though he is barred the benefit of that 
decree. If he has a mind to sue the legatees and bring back 
the fund, he may do so, but he cannot affect the legatees ex-
cept by suit, and he cannot affect the executor at all.”

And the chancellor ordered that the debt should be ap- 
poitioned to the shares of all the legatees, and that the peti- 
ioner should be paid the sums apportioned to the shares 

remaining in court, and be at liberty to apply against the 
cgatees who had been paid, and against funds which might 

subsequently come in, for the balance due him.
he other case to which we will refer is that of Williams 

' ibbeS) decided by this court and reported in the seven- 
centh of Howard. In that case, the County Court of the 
ixt Judicial District of Maryland had, by its decree, ren- 
cre in December, 1846, awarded to the executors of one 
iver, the proceeds of a share of one Williams in an asso- 

ia ion known as the Baltimore Company. Upon appeal to 
e ouit of Appeals of the State, the decree of the County
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Court was, in this respect, affirmed. In 1852, six years after 
the entry of the decree, the administrator of Williams filed 
a bill, in the Supreme Court of Baltimore City, against the 
executors of Oliver, for the proceeds of Williams’s share, 
averring that neither he nor Williams was present, or a party 
to, or bound by, any proceeding, or order, or decree of the 
County Court, or of the Court of Appeals, and that the set-
tlement and adjustment of the amount of the partnership 
funds of the Baltimore Company, and of the charges, com-
missions, and costs to which they were liable in solido, and 
the distribution of the remainder of the funds by the decree 
of the court to the several shares, which the members of the 
company were entitled to, were not binding upon him or his 
intestate.

The case was transferred from the State court to the Cir-
cuit Court of the United States, where the bill was dismissed. 
On appeal to this court the decree of dismissal was reversed. 
Mr. Justice Nelson, speaking for the court, said:

“Now, the principle is well settled in respect to these 
proceedings in chancery, for the distribution of a common 
fund among the several parties interested, either on the 
application of the trustee of the fund, the executor or ad-
ministrator, legatee, or next of kin, or on the application of 
any party in interest, that an absent party, who had no notice 
of the proceedings, and not guilty of wilful laches or un-
reasonable neglect, will not be concluded by the decree of 
distribution from the assertion of his right by bill or petition 
against the trustee, executor, or administrator; or in case 
they have distributed the fund in pursuance of an order o 
the court, against the distributees.”

And after referring to various cases from the Englis 
courts, and among others to that of G-illespie v. Alexander, 
already cited, said:

“ The cases above referred to relate to the rights of ere it 
ors and next of kin; but the principle is equally applicab e to 
all parties interested in a common fund brought into a cour 
of equity for distribution among the several claimants.

These cases, and the general principles governing cour s
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of equity in the disposition of a common fund, of which 
there are several claimants, are sufficient to show that the 
judges of the Circuit Court were justified in authorizing 
Foster and his associates to file their consolidated bill, and 
thus present for consideration their claims to share in the 
fund in the hands of the receiver, and in withholding the 
distribution of the fund under the decree in the case of 
Howard and others v. The City of Davenport and others, until 
such claims could be considered and determined.

Whether in the determination of these claims the Circuit 
Court decided rightly or otherwise, can only be settled upon 
the hearing of the appeal from its decree.

It follows that the motion for a mandamus, and the motion 
to dismiss the appeal from the final decree, must both be

Denie d .

Fris bie  v. Whitn ey .

1. Occupation and improvement on the public lands with a view to pre-
emption., do not confer a vested right in the land so occupied.

It does confer a preference over others in the purchase of such land by 
the bond, fide settler, which will enable him to protect his possession 
against other individuals, and which the land officers are bound to re-
spect.

This inchoate right may be protected by the courts against the claims of 
other persons who have not an equal or superior right, but it is not valid 
against the United States.
he power of Congress over the public lands, as conferred by the Con-
stitution, can only be restrained by the courts, in cases where the land 

as ceased to be government property by reason of a right vested in 
some person or corporation.

e a vested right, under the pre-emption laws, is only obtained when 
e purchase-money has been paid, and the receipt of the proper land

6 UnW §iVen t0 the purchaser-
of *S d°ne* within the legal and constitutional competency 

onaress to withdraw the land from entry or sale, though this may 
defeat the imperfect right of the settler.

from ^le Supreme Court of the District of Colum- 
a; the case being thus:

March, 1862, and for many years before, there was a
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large body of land in California known as the Soscol Ranch, 
and which was supposed by almost every one in that country 
to be private property. The tract covered eighteen square 
leagues, and included the city of Benicia, the town of Val-
lejo, the navy-yard of the United States, the depot of the 
Pacific Steamship Company, and hundreds of acres of land 
in cultivation and in possession of a large rural population. 
These parties all claimed under grants to a certain Vallejo 
by the Mexican government, made in 1843 and 1844, which 
had been presented to the Board of Land Commissioners and 
confirmed, and the decision of the board had been also 
affirmed on appeal to the District Court.

In March, 1862, the case coming before this tribunal, the 
court felt itself compelled to declare the grant void for warn; 
of authority in the Mexican government to make it, and on 
the 22d day of the month just named did so declare it; the 
decision not in any way impeaching the good faith of the 
numerous purchasers under Vallejo. However, as the act 
of Congress*  which organized the Board of Commissioners 
to determine the land titles in California, declared that when 
any of the claims presented to it should finally be decided to 
be invalid the land should be considered as a part of the 
public domain, the effect of the decision was, that the United 
States became the absolute owner in fee of $11 the property, 
as above described; city, town, depot, ranch, the houses, the 
homes, the cultivated grounds and orchards, which the pei- 
sons had bought and paid for, had built on and cultivated. 
The occupants had nothing left, of course, but an appeal to
the equity and generosity of the government.

As soon as it became generally known in Benicia, an 
among the population on and about the Soscol Ranch, that 
this court had declared the Vallejo claim void, and that the 
whole eighteen leagues were public land, a rush was ma e 
to secure all of it that was valuable, and which it was sup 
posed had become subject to the pre-emption laws, 
report of the register and receiver of the Land Office, w 
were subsequently required to investigate the claims set up

* Act of 3d March, 1851, § 18.
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to these lands, both by the Vallejo claimants and the settlers, 
presents the mode in which this was done. The parties 
desiring to make pre-emption claims generally went on the 
lands in the night, because they were resisted by those in pos-
session; and in the morning a house, eight or ten feet square, 
with shed roof of redwood boards, set up edgewise, without 
window, fireplace, or floor, was discovered, the evidence of 
a bond fide settlement and occupation under the pre-emption 
laws of the United States.

Among the persons who sought to obtain a property by 
pre-emption right in this land was one Whitney, who, accord-
ing to his own account, entered on a quarter-section one 
afternoon, with his family, consisting of his wife, two chil-
dren, a man, and a carpenter, with his team, goods, and 
household furniture. He commenced building next day, 
and made a better house than those above described. It 
had three rooms. The quarter-section on which he entered 
had been already occupied by one Frisbie, a son-in-law of 
Vallejo, and one of the numerous persons in possession under 

allejo s title. It was inclosed by a fence, had a crop not 
yet gathered, and a house occupied by a tenant of Frisbie.

I hitney’s occupation was resisted by Frisbie, who on one 
occasion seized a double-barrelled shot-gun of Whitney’s, 
coc ed it at him, and stood in a menacing attitude, Whitney 
wisting it out of his hands.

On the 3d March, 1863, after the effect of the decision in 
nited States v. Vallejo became known, and after Congress had 
a time to examine into the case, that body passed an act 
°r t e benefit of these occupants of the Vallejo claim.*  This 

ac authorized the lines of the public surveys to be extended 
f^er V S°8C°1 Ranch, and enacted that bond fide purchasers 

om allejo or his assigns might enter the lands so pur- 
c*  f86 re^uce<^ to possession at the time of the adjudi- 
ce tn ° ^uPreme Court, at one dollar and twenty-five 

8Peracre- Ruder this act Frisbie paid his money, made 
en iy, and finally received his patent.

* 12 Stat, at Large, 808.
1
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When, on the other hand, shortly after his settlement 
above described, Whitney applied to the land officers to 
make his declaration of intention to occupy and cultivate the 
land, they refused to receive it; first, because no surveys had 
been made by which the land could be identified, and after-
wards because Congress had passed the act already cited for 
the benefit of the claimants under Vallejo. He never paid 
any money to the government, nor did he receive a certifi-
cate of entry or pre-emption, though he offered to prove his 
settlement.

In this state of things Whitney filed a bill in the court 
below, setting forth such of the preceding facts as bore favor-
ably on his case, setting forth also that Vallejo’s title had been 
declared void by this court on the 24th March, 1862, and 
that the land had so become part of the public domain, and 
subject to the right of pre-emption, and that he had settled 
upon it, erecting a dwelling-house, which he occupied with 
his family, cultivating, &c.; that the act of the 3d of March, 
1863, had been passed at the solicitation of Vallejo, and pur-
chasers under him. The bill proceeded:

“But your orator insists that after the decision of the Su-
preme Court of the United States in March, 1862, and before 
the passage of the special act of March 3d, 1863, above men-
tioned, the said lands were by7 law open, to pre-emption; an 
your orator having within that period made a bona fide sett e 
ment, and having fully complied with all the conditions pre 
scribed by law, is vested with the right to enter said lands.

It, therefore, prayed that as he, Whitney, had the supeiior 
equity, Frisbie should be compelled to convey the lan to 
him. .

Frisbie answered setting forth such of the already state 
facts as affected favorably his case, denying the sufficiency 
of the settlement set up, admitting the decision of the . n 
preme Court, asserting that “ the effect of that decision 
upon the rights of the purchasers under that grant, w 
had by themselves and their tenants settled and 
the land, was a question of lawbut maintaining t a
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did not subject the said land to settlement and pre-emption 
by strangers.”

There was no great controversy apparently about the facts, 
and the court below, citing and relying on United States v. 
Fitzgerald*  Smith v. United States,^ Delassus v. United States,| 
and Lytle v. The State of Arkansas,§ was of the opinion “ that 
at the date of the complainant’s entry on the land in contro-
versy, in October, 1862, it was open to actual settlement and 
pre-emption; that he having made his actual settlement and 
improvement on the land, and complied with all the terms 
and conditions required by law to complete his title, or ten-
dered performance thereof, was entitled to have a patent for 
the land, and obtained such an interest and vested title and 
property therein as could not be taken from him and trans-
ferred to another, against his consent, even by an act of 
Congress.” It accordingly held Frisbie a trustee for Whit-
ney, and decreed the conveyance prayed for.

The case was now brought here on appeal by Frisbie.

Messrs. Evarts, Blair, and Lick, for the appellant; Messrs. 
F. F. Butler and F. P. Stanton, contra.

Mr. Justice MILLER,, after stating the case, delivered the 
opinion of the court.

Frisbie having become possessor of the legal title to the 
and in controversy, the complainant, Whitney, claims that 
o shall be compelled to convey it to him, because he has the 

superior equity; for this is a suit in a court of equity, founded 
on its special jurisdiction in matters of trust. It is, there- 
ore, essential to inquire into the foundation of this supposed 

equity.
When, shortly after his settlement, Whitney applied to 

and officers to make his declaration of intention to oc- 
Py and cultivate the land, they refused to receive it; first, 

be0^?86 •n,° Surve^8 ^ad been made by which the land could 
entitled, and afterwards because Congress had passed

15 Peters, 407. t 10 Id. 330. Î 9 Id. 133. g 10 Howard, 333.
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the act already cited for the benefit of the claimants under 
Vallejo. He never paid any money to the government, never 
received a certificate of entry or pre-emption, though he 
offered to prove up his settlement; and he claims that his 
intrusion on Frisbie’s inclosed grounds by violence, and his 
offer to prove his intention to become a bond fide occupant of 
the land, create an equity superior to Frisbie’s, which de-
mands of a court of chancery to divest Frisbie of his legal 
title and vest it in him.

If there be any principle of law which requires this, the 
court must be governed by it, but it is idle to pretend that 
such a decree would be founded in natural justice.

It is claimed on the part of the defendant in error that 
such a principle is found in the legislation of Congress grant-
ing the right of pre-emption to actual settlers on the public 
lands of the United States, The proposition is, that as soon 
as the decree of the Supreme Court was announced declar-
ing the Vallejo claim invalid, the land covered by that claim 
became public land, subject to the operation of all the laws 
by which the actual settler could secure title to such lands, 
and that the steps taken by Whitney in this direction had so 

.far effected this purpose, that the act of Congress for the 
benefit of the Vallejo claimants was ineffectual to enable 
Frisbie to avail himself of the benefits which it was intende 
to confer. We say the benefits it designed to confer, because 
we entertain no doubt of the intention of Congress to secure 
to persons situated as Frisbie was, the title to their lands, on 
compliance with the terms of the act, and if this has not been 
done it is solely because Congress had no power to enact t e
law in question.

The learned court whose decision we are reviewing p ace 
their j udgment on the ground that, before the passage of t a 
act, the complainant had acquired a vested right in the an , 
which could not be divested by any legislation of Congies^ 
On the other hand it will hardly be contended that anjt n » 
short of a vested right in this land could deprive 
of the right which it has as owner and holder of the eo^ 
title, and, by the express language of the Constitution,
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dispose of and make all needful rules and regulations re-
specting the territory or other property of the United States. 
The essential inquiry in this case, therefore, is whether com-
plainant had acquired such a vested right, before Congress 
by law withdrew these lands from the operation of the pre-
emption acts.

It has been argued that no law existed at the time Whitney 
went upon the land, by which unsurveyed land could be 
legally entered upon with a view to pre-emption. But in 
the view which the court takes of the matter, it may be as-
sumed that the lands were open to pre-emption. In this 
concession we also propose to waive the discussion of another 
question which presents serious difficulties to our minds, in 
regard to complainant’s right to make a valid pre-emption 
by a forcible intrusion upon land cultivated, inclosed, and 
peaceably occupied by another man.

But resolving this difficulty in favor of complainant for the 
present, we are still of opinion that he had not acquired a 
vested right in the land when Congress acted upon the 
subject.

What had he done ? He had gone upon the land, built a 
house and barn, and perhaps inclosed some of the ground. 
He had also applied to the register of the land office, and 
offered to make a declaration that he had done these things 
with the intention of making a permanent settlement, and 
claiming the land under the right of pre-emption. This is 
ull. He had paid no money, nor had he then tendered any.

he land officers refused to receive his declaration, and de-
nied his right to pre-empt the land. He never has paid any 
money, has never received any certificate of pre-emption, 
an the register and receiver have never, in any manner, 
ac nowledged or admitted his right to make pre-emption of 

iat land. So far as anything done by him is to be consid- 
^re ’ hi8 claim rests solely upon his going upon the land and 

ui ing an(j residing on it. There is nothing in the essen- 
nature of these acts to confer a vested right, or indeed 

uy ind of claim' to land, and it is necessary to resort to 
e pie-emption law to make out any shadow of such right.

VOL. IX °
. 13
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The act of Congress on this subject, to which all the sub- 
sequent acts refer, and which prescribes the terms, and the 
manner of securing title in such cases, is the act of Septem-
ber 4th, 1841.*  That was an act full of generosity, for it 
gave the proceeds of the sales of all the public lands to the 
States. The tenth section of the act provides that any per-
son of the class therein described who shall make a settle-
ment upon public lands, of a defined character, and who 
shall inhabit and improve the same, and who shall erect a 
dwelling thereon, shall be authorized to enter with the 
register of the proper land office, by legal subdivisions, one 
quarter-section of said land, to include the residence of the 
claimant, upon paying the minimum price of such land. 
Section eleven provides that conflicting claims for pre-emp-
tion shall be settled by the register and receiver; section 
twelve, that prior to such entry proof of the settlement and 
improvement required shall be made to the satisfaction of 
the register and receiver; and section thirteen requires an 
oath to be made by the claimant before entry; section fifteen 
requires a person settling on land with a view to pre-emp-
tion, to file within a limited time, a statement of this inten-
tion and a description of the land.

When all these prerequisites are complied with, and the 
claimant has paid the price of the land, he is entitled to a 
certificate of entry from the register and receiver; and a ter 
a reasonable time, to enable the land officer to ascertain i 
there are superior claims, and if in other respects the claim 
ant has made out his case, he is entitled to receive a patent, 
which for the first time invests him with the legal tit e o 
the land.

The construction of this act, and others passed since w 
pari materiel, in regard to the nature of the rights confeirei 
on occupants of the public lands, has, of course, iecel^ 
the consideration of that department of the governmen 
which the administration of these land laws has been con 
tided. The construction of that department and of t e 
torneys-General to whom the Secretaries'of the Interioi^a^

* 5 Stat, at Large, 453.
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applied for advice, cannot be better expressed than in the 
language of some of those opinions.

Attorney-General Cushing, in an opinion given in 1856,*  
says: “ Persons who go upon the public land with a view to 
cultivate now, and to purchase hereafter, possess no rights 
against the United States, except such as the acts of Congress 
confer; and these acts do not confer on the pre-emptor, in 
posse, any right or claim to be treated as the present pro-
prietor of the land, in relation to the government.”

In the matter of the Hot Springs tract of Arkansas, At-. 
torney-General Bates says “ A mere entry upon land, 
with continued occupancy and improvement thereof, gives 
no vested interest in it. It may, however, give, under our 
National land system, a privilege of pre-emption. But this 
is only a privilege conferred on the settler to purchase land 
in preference to others. . . . His settlement protects him 
from intrusion or purchase by others, but confers no right 
against the government.”

In the matter of this same Soscol Ranch,| Attorney-Gen-
eral Speed asserts the same principle. He says: “ It is not 
to be doubted that settlement on the public lands of the 
United States, no matter how long continued, confers no 
nght against the government. . . . The land continues 
subject to the absolute disposing power of Congress, until 
the settler has made the required proof of settlement and 
improvement, and has paid the requisite purchase-money.”

Ihese opinions, written for the guidance of the Land De-
partment, have been received and acquiesced in by the Sec- 
retaues of the Interior, and have come to be the recognized 
rule of action in that department.

his construction of the law has also been asserted by the 
courts of last resort in Missouri, Mississippi, Illinois, and 

a ifornia; States in which the population is largely inter- 
estc in the liberal operation of the pre-emption laws.§

8 Opinions of the Attorneys-General, 72. f 10 Id. 57. f 11 Id. 462. 
Ora d V' 9 Missouri, 261; Phelps v. Kellogg, 15 Illinois, 135; 
fornia 650^^ ^ryan> 8 Smedes & Marshall, 268; People v. Shearer, 30 Cali- 
Term’ 1869 an<^ ^U^On v' -^r*sbie, in the Supreme Court of California, July
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We are satisfied that this is a sound construction of the 
pre-emption laws on the question now under consideration.

A series of cases decided in this court, in which the equit-
able rights of persons claiming under those laws have been 
protected by the court against the legal title acquired by 
other parties, through the disregard of their rights by the 
officers of the Land Department, is supposed to assert prin-
ciples inconsistent with the construction just stated. We 
cannot here examine these cases in detail, but we may state 
that in nearly all of them it will be found that the party 
whose equitable title was thus protected had, by the action 
of the officers of the Land Department, and the payment 
and acceptance of the price, acquired a vested right, which 
these officers afterwards disregarded, in violation of law. 
And if in any of these cases the party, asserting successfully 
his equitable interest, had not acquired a vested right in the 
just sense of that term, the cases are still widely different 
from the one under consideration. In all those cases the suc-
cessful party had established his legal right of preference of 
purchase over the other, under the law as it stood when the 
land officers decided the case. And it was the action of those 
officers, and their disregard of the law in refusing to the 
party the benefit of this preference in purchase, which this 
court corrected, by compelling the conveyance of the legal 
title acquired by this violation of law. But in the case befoie 
us, and in those to which the opinions of the Attorneys- 
General refer, it was Congress, the law-making power, whic 
intervened, and, by a new law, withdrew the land from the 
operation of the pre-emption laws, while the right of pre er 
ence in purchase remained unexercised, and amounte o
no more than this preference.

The courts may very properly correct the injustice one 
by the land officers, in refusing.to accord rights, howevei 
inchoate, which are protected by laws still in existence, 
while they can only consider vested rights, when those ng 3 
are sought to be enforced in opposition to the repeal or mo 
fication of the laws on which they were founded.

The argument is urged with much zeal that because com
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plainant did all that was in the power of any one to do to-
wards perfecting his claim, he should not be held responsible 
for what could not be done.

To this we reply, as we did in the case of Rector v. Asldy*  
that the rights of a claimant are to be measured by the acts 
of Congress, and not by what he may or may not be able to 
do, and if a sound construction of these acts shows that he 
had acquired no vested interest in the land, then, as his 
rights are created by the statutes, they must be governed by 
their provisions, whether they be hard or lenient. That was 
a case also in which it became important to ascertain when 
a right to public land became vested, and though it arose 
under statutes somewhat different from the general pre-
emption law, the principles asserted there, and ib the pre-
vious cases of Bagnell v. Broderick,^ and Barry v. 
strongly support our conclusion in the present case.

Decr ee  reve rse d , and the case remanded, with instruc-
tions to

Dismis s the  bill .

Hickma n  v . Jones  et  al .

A prosecution in a so-called “ court of the Confederate States of America,” 
for treason, in aiding the troops of the United States in the prosecution 
of a miltary expedition against the said Confederate States, is a nullity, 
and the fact that the tribunal had clothed itself in the garb of the law 
gives no protection to persons who, assuming to be its officers, were the 
instruments by which it acted.

there is evidence before the jury—whether it be weak or strong— 
w ic does so much as tend to prove the issue on the part of either side, 
, m101" if cour^ wrest it from the exercise of their judgment. It

3 Th Of i* 0 SUbmitted to them under instructions from the court.
not man was himself a traitor against the United States, does
foi ?ec?ssar'iy prevent his recovering damages against other traitors, 
co t^ng maliciously arrested and imprisoned him before a so-called 
treF ° ^^derate States, for being a traitor to these; the alleged 
St t °n aving consisted in his giving aid to the troops of the United 

______ 68 w iln engaged in suppressing the rebellion.

6 Wallace> !42. | 13 peters, 436. J 3 Howard, 32.
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Error  to the District Court for the Northern District of 
Alabama, in which court Hickman, the plaintiff in error, 
sued Jones, Moore, Regan, Coltart, Clay, and others, defend-
ants in error, for maliciously causing him to be arrested, im-
prisoned, and prosecuted for a criminal offence, without 
probable cause.

Jfr. R. Johnson, for the plaintiff in error; Messrs. Walker and 
Gordon, contra. ,

Mr. Justice SWAYNE, stated the case, and delivered the 
opinion of the court.

The facts disclosed in the record, so far as it is necessary 
to state them, are as follows:

During the late civil war the rebel government established 
a court known as the “District Court of the Confederate 
States of America for the Northern District of Alabama. 
In that court the plaintiff' in error was indicted for treason 
against the Confederate States. The indictment alleged that 
troops of the United States were in the Northern District of 
Alabama engaged in a hostile enterprise against the Con-
federate States, and that Hickman “ did traitorously then 
and there assemble and continue with the said troops of the 
said United States in the prosecution of their said expedition 
against the Confederate States; and then and there, with 
force and arms and with the traitorous intention of co-
operating with the said troops of the United States in effect 
ing the object of the said hostile expedition, did array an 
dispose himself with them in a hostile and warlike manner 
against the said Confederate States; and then and there, 
with force and arms, in pursuance of such his traitorous m 
tentions, he, the said James Hickman, with the said persons, 
so as aforesaid assembled, armed, and arrayed in manner 
aforesaid, wickedly and traitorously did levy war against t e 
said Confederate States.” Upon this indictment a warran 
was issued for the arrest of Hickman. He was arreste an 
imprisoned accordingly. He applied to the defendant, on 
who assumed to act as judge of the court, to be allowe
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give bail. Jones rejected the application and remanded him 
to prison. He was subsequently tried, acquitted, and dis-
charged. He alleges that the proceeding was without prob-
able cause and malicious. Moore was the clerk of the pre-
tended court. The name of Regan is signed to the indictment 
as district attorney, and he conducted the trial. Robert W. 
Coltart was deputy marshal, and Clay was the editor and 
publisher of the “Huntsville Confederate,” a newspaper 
through which it was alleged he incited the prosecution by 
means of malicious attacks upon Hickman designed to pro-
duce that result. The other defendants were members of 
the grand jury by which the indictment was found. Testi-
mony was given tending to show that the plaintiff sympa-
thized with the rebellion and participated in it while the 
rebel power predominated in North Alabama, both before 
and after its first invasion by the forces of the United States. 
The court instructed the jury, among other things, as fol-
lows :

“ If, in the case at the bar, you believe that the acts and 
speeches of the plaintiff, upon which the defendants rely to 
prove his complicity with the rebellion, were the result of any-
thing less than a fear that if he did not so speak and act, his 
life or his liberty or his property would be sacrificed to his si-
lence or his omission, you will find a verdict for the defendants.

“ If, on the other hand, you believe that these acts of apparent 
complicity with the rebellion were performed by the plaintiff 
under the influence of an honest and rational apprehension that 
to do otherwise would expose him to persecution or prosecution, 
or to loss of life, liberty, or property, and that notwithstanding 
t ese acts of affiliation with the rebel community in which he 
ived, he was always at heart honestly and truly loyal to the 

government of his country, he is entitled to your verdict.”

he jury were further instructed that it was their duty to 
acquit the defendants, R. W. Coltart and Clay. Exceptions 
were duly taken by the plaintiff, and the case is brought here 
tor review.

We have to complain in this case, as we do frequently,
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of the manner in which the bill of exceptions has been pre-
pared. It contains all the evidence adduced on both sides, 
and the entire charge of the court. This is a direct violation 
of the rule of this court upon the subject. We have looked 
into the evidence and the charge only so far as was necessary 
to enable us fully to comprehend the points presented for 
our consideration—thus in effect reducing the bill to the 
dimensions which the rule prescribes. No good result can 
follow in any case from exceeding this standard. Our labors 
are unnecessarily increased, and the case intended to be pre-
sented is not unfrequently obscured and confused by the 
excess.

The rebellion out of which the war grew was without 
any legal sanction. In the eye of the law, it had the same 
properties as if it had been the insurrection of a county 
or smaller municipal territory against the State to which it 
belonged. The proportions and duration of the struggle 
did not affect its character. Nor was there a rebel govern-
ment de facto in such a sense as to give any legal efficacy to 
its acts. It was not recognized by the National, nor by any 
foreign government. It was not at any7 time in possession 
of the capital of the nation. It did not for a moment dis-
place the rightful government. That government was always 
in existence, always in the regular discharge of its functions, 
and constantly exercising all its military power to put down 
the resistance to its authority in the insurrectionary States. 
The union of the States, for all the purposes of the Consti-
tution, is as perfect and indissoluble as the union of the in-
tegral parts of the States themselves; and nothing but revo-
lutionary violence can, in either case, destroy the ties whic 
hold the parts together. For the sake of humanity, certain 
belligerent rights were conceded to the insurgents in arms. 
But the recognition did not extend to the pretended govern 
ment of the Confederacy. The intercourse was confined to 
its military authorities. In no instance was there intercourse 
otherwise than of this character. The rebellion was simp y 
an armed resistance to the rightful authority of the sovereign.
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Such was its character in its rise, progress, and downfall. 
The act of the Confederate Congress creating the tribunal 
in question was void. It was as if it were not. The court 
was a nullity, and could exercise no rightful jurisdiction. 
The forms of law with which it clothed its proceedings gave 
no protection to those who, assuming to be its officers, were 
the instruments by which it acted. In the case before us, 
trespass would have been the appropriate remedy; but the 
authorities are clear that case also may be maintained. Each 
form of action is governed by its own principles. It is need-
less to consider them, as none of the exceptions taken relate 
to that subject. Our opinion will be confined to those which 
have been specifically mentioned.

1. The court instructed the jury to acquit the defendants, 
J. W. Clay and R. W. Coltart.

There was some evidence against both of them. Whether 
it was sufficient to warrant a verdict of guilty was a question 
for the jury under the instructions of thè court. The learned 
judge mingled the duty of the court and jury, leaving to 
the jury no discretion but to obey the direction of the court. 
V^here there is no evidence, or such a defect in it that the 
law will not permit a verdict for the plaintiff to be given, 
such an instruction may be properly demanded, and it is the 
duty of the court to give it. To refuse is error. In this 
case the evidence was received without objection, and was 

efore the jury. It tended to maintain, on the part of the 
p aintiff, the issue which they were to try. Whether weak 
or strong, it was their right to pass upon it. It was not 
proper for the court to wrest this part of the case, more than 
any other, from the exercise of their judgment. The instruc- 
lon given overlooked the line which separates two separate 

sp ieies of duty. Though correlative, they are distinct, and 
\18 \mPortant the right administration of justice that they

ou e kept so. It is as much within the province of the 
^ury to ecide questions of fact as of the court to decide ques- 

us o law. The jury should take the law as laid down by 
facts°Ur^nd g^Ve e^'ec^ But its application to the 

an the facts themselves—it is for them to determine.
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These are the checks and balances which give to the trial by 
jury its value. Experience has approved their importance. 
They are indispensable to the harmony and proper efficacy 
of the system. Such is the law. We think the exception 
to this instruction was well taken.*

2. The other instruction to be considered was, substan-
tially, that if the plaintiff had himself been a traitor he 
could not recover against those who had been instrumental 
in his arrest, imprisonment, and trial for treason against the 
Confederacy—the treason alleged to consist in the aid which 
he had given to the troops of the United States while en-
gaged in suppressing the rebellion.

As matter of law, we do not see any connection between 
the two elements of this proposition. Giving aid to the troops 
of the United States, by whomsoever given, and whatever the 
circumstances, was a lawful and meritorious act. If the plain-
tiff had before co-operated with the rebels there was a locus 
penitentice, which, whenever he chose to do so, he had a right 
to occupy. His past or subsequent complicity with those 
engaged in the rebellion might affect his character, but 
could not take away his legal rights. It certainly could not, 
as matter of law, give impunity to those by whose instru-
mentality he was seized, imprisoned, and tried upon a capital 
charge for serving his country. Such a justification would 
be a strange anomaly. Evidence of treasonable acts on his 
part against the United States was alien to the issue before 
the jury. To admit it, was to put the plaintiff on trial as 
well as the defendants. The proofs upon the question thus 
raised might be more voluminous than those upon the issue 
made by the pleadings. The trial might be indefinitely pro*  
longed. The minds of the jury could hardly fail to be dar 
ened and confused as to the real character of the case an 
the duty they were called upon to discharge. The gui t o

* Aylwin v. Ulmer, 12 Massachusetts, 22; New York Fire ^n^U^er 
Company®. Walden, 12 Johnson, 513; Utica Insurance Companyv- ® '
3 Wendell, 102; Tufts ®.Seabury, 11 Pickering, 140; Morton.®. Ftur » ’ 
lb. 368; Fisher v. Duncan, 1 Hening and Munford, 562; Schuchardt®.
1 Wallace, 359.
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the plaintiff, if established, could in no wise affect the legal 
liability of the defendants; nor could the fact be received in 
mitigation of damages. It is well settled, that proof of the 
bad character of the plaintiff is inadmissible for any purpose 
in actions for malicious prosecution.*  All the evidence upon 
this subject disclosed in the bill of exceptions was incom-
petent, and should have been excluded from going to the 
jury. This instruction also was erroneous.

Judgment rever sed , and the cause remanded to the court 
below, with an order to issue a venire de novo.

Sta r  of  Hope .

1. To constitute a voluntary stranding of a vessel it is not necessary that
there should have been a previous intention to destroy or injure the 
vessel, nor is such intention supposed to exist. It is sufficient that the 
vessel was selected to suffer the common peril in the place of the whole 
of the associated interests, in order that the remainder might be saved.

2. The stranding is voluntary whenever the will of man does in some degree
contribute thereto, though the existence of the particular reef or bank 
on which the vessel grounds was not before known to the master, and 
though he did not intend to strand the vessel thereon; provided it suffi-
ciently appear that in making the exposure of the vessel he was aware 
that stranding was the chief risk incurred by him, and that it was not 
wholly unexpected by him.

These principles applied to the facts of this case, and the stranding held 
to be voluntary, so as to render the damage to the ship thereby caused, 
an all costs and expenses consequent thereon, a subject of general 
average contribution.

As a general rule the contributory value of the ship, when she has re-
ceived no extraordinary injuries during the voyage, and has not been 
repaired on that account, is her value at the time of her arrival at the 
ermination of the voyage. But where, as in this case, the ship has sus- 
aine injuries during the voyage and undergone repairs, her contribu-

tory value is her worth before such repairs were made. In the absence 
ct er proof on this point, her value in the policy of insurance at the 

be dePar^ure *s competent evidence. From this, however, should 
a e a just and reasonable deduction for deterioration.

* 1 Greenleaf’s Evidence, § 55.
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5. The expenses of an ex parte adjustment made by the charterers of a ship
at the port of delivery are not chargeable in admiralty on the ship or 
freight, unless the results were adopted and Used in the court below by 
the commissioner who stated the adjustment made under order of the 
court.

6. Repairs cannot be made by the master unless he has means or credit; and
if he has neither, and his situation is such that he cannot communicate 
with the owners, he may sell a part of the cargo for that purpose if it is 
necessary for him to do so in order to raise the means to make the re-
pairs. Sacrifices made to raise such means are the subject of general 
average, and the rule is the same whether the sacrifice was made by a 
sale of a part of the cargo or by the payment of marine interest.

Appeal  from the Circuit Court for California; the case 
arising upon an agreed statement of facts, in substance thus:

In November, 1855, the firm of Annan, Talmage & Em-
bury, chartered at New York the ship Star of Hope, the 
master, officers, and crew being all employed by the owners. 
They received on board of her, at the port just named, a 
large quantity of merchandise on freight deliverable at San 
Francisco, and also merchandise their own property. They 
received also, on freight, payable to them for and on accoun 
of the owners, two hundred and forty-four tons of coal. 
Among the merchandise shipped by the charterers and the 
other shippers (not the owners), were five hundred casks an 
packages of brandy and other spirituous liquors, stowed next 
the coal, and one barrel and forty-eight kegs of gunpow er, 
prepared as “ patent safety fusees.”

With this cargo on board, the ship sailed from New or 
in February, 1856, for San Francisco, being in all res^C? 
during the voyage kept tight, staunch, well-fitted, tac e , 
and provided with every requisite, and with necessaiy

J. V A ' 111 zxtTTVlPrS

and provisions—all which the charter-party bound the 
that she should be—except as hereinafter set forth.

During the voyage, about the middle of April, 18 , 
ship being then on the east side of the southern end of' 
America, and in about latitude 46° 8., longitude oo •» 
weather squally and the sea rough, great quantities o srl^° er 
and vapor were observed issuing from the fore an 
hatches. After as full an examination as was possi e
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tween decks and otherwise, all on board had every reason to 
believe the ship on fire below, originating as was supposed 
in the coal by spontaneous combustion. The hatches were 
immediately fastened down and everything made tight, in 
order to check as much as possible the progress of the fire, 
at least until a port of succor could be reached. It was 
known that among the cargo were large quantities of spirit-
uous liquors, and of the prepared gunpowder already de-
scribed, all which were believed by every one on board to be 
highly inflammable and explosive. Great alarm was felt in 
consequence, and the destruction of the ship, officers, and 
crew was apprehended by all.

The crew refused to continue the voyage, and the captain 
determined properly to make for the Bay of San Antonio, on 
the southeast coast of Patagonia, as the nearest anchorage. 
In about four days, during which the signs of fire continued 
to increase, she arrived off1 that bay, and set the usual signal 
for a pilot.

In making ready the anchors and getting up the chains 
bom below, these were found quite hot, and there were other 
81gns of fire which greatly heightened the general alarm.

Meantime the weather was such, the wind blowing the 
8 ip right on shore, with a heavy sea running, that she could 
not haul off*.  The shore being very rocky and precipitous, 
8 e could not have gone on there without certain and almost 
instant loss of vessel, cargo, ¿md all on board. The captain 

mg very unwilling to run into a bay unknown to him without 
a pilot,. waited about three hours for one, but none came. The 
P ace, it was evident, was a wild and desolate bay, without sign 
w uman life. All this time the indications of fire below, as 
?0 . as th® weather, continued to grow worse. At length 
safi e^erm^ne(^> as the best thing to be done for the general 
Uy6 an(I especially for the preservation of the cargo and 
out8 °.?h°8e on board, to make the attempt to run in with- 
tha^t^1 Pyeferr*n£> a^ risks to be thereby incurred rather 
destr °Jema^n outside in the momentary apprehension of 
woo C7/10n *°  a^' binder all the circumstances, the captain 
Was/^jw^inthis. ’ P
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In attempting to enter the bay the lead was kept going, 
showing successively 8, 7, 6, 5, 4|, and 4 fathoms, and imme-
diately afterwards the ship grounded, and after striking heavily 
remained fast. The reef or bank on which she grounded 
was not visible at the time, and the captain was not aware of 
its existence, though her stranding was one of the chief risks he 
had assumed in undertaking to run in. The result of the at-
tempt was, that before the ship could be got to sea again 
she sprunk aleak, and sustained other very serious injuries 
in her bottom.

These were such as to fully justify the captain in turning 
back with her to Montevideo (as the nearest port) for exami-
nation and repairs, there being no inhabitants at San Anto-
nio, and no sign of human life, and the water taken in by 
the ship having apparently extinguished the fire below.

He arrived at Montevideo in the end of April, 1856, and 
on removing the cargo found marks of fire on various por-
tions. The necessary expenses incurred by the ship at this port to 
enable her to resume her voyage, including repairs, unloading, 
warehousing, and reloading of cargo, &c., were $100,000.

To defray these, the captain, being without credit or means, 
either of his own or his owners (and there being at Monte 
video very little market for such goods and merchandise as 
the ship had aboard), necessarily sold a considerable portion 
of the cargo. This sale, both as to the mode and the cargo 
selected, was managed with all due care for the interest o 
all concerned. Of the cargo thus sold portions belonge 
different parties shipping. 'A

About the 11th September, 1856, the ship left Montevi e^ 
no unnecessary delay having been made there, and airiv 
at San Francisco on December 7th, 1856.

The goods and merchandise of the several shippers 
maining on board were in due time and in good or er 
livered to them. . anj

Upon her arrival at San Francisco the said Annan^ 
Embury, and one George Hazzard, who had become ^er. 
signees of Annan, Talmage & Embury, both as to t e c 
party and as to their portion of the cargo, and in a re
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the successors in interest of Annan, Talmage & Embury, 
claimed and obtained the control of the ship and her cargo 
until the delivery of the latter was completed, and they alone 
collected and received of the several consignees the freight 
therefor. Messrs. Annan, Embury & Hazzard delivered to 
the several owners the goods and merchandise respectively, 
first obtaining from them the amount of their several con-
tributions to the general average, and they also received so 
much of the cargo as was deliverable to themselves.

Of $36,000, the price and hire fixed in the charter-party, 
$9822.20 was paid either by the charterers or their as-
signees.

The expenses properly and necessarily incurred by the 
ship, from the day when her course was first changed for 
San Antonio, until the day she resumed her voyage; the 
freight due at San F rancisco on the several portions of the 
cargo not delivered there to the several owners; the value 
at San Francisco of the ship and of the entire cargo, as well 
as of the portion delivered there, were matters which were 
all agreed upon by the parties; though the value of the ship 
at Montevideo was not known.

In this state of facts, Annan et al., the charterers, and four- 
een other parties, shippers, and a sixteenth party, Embury 

et: al., filed, in March and April, 1857, in the District Court, 
* els against the ship, then in the port of San Francisco.
nnan & Co. for $44,700, and Embury & Co. for $10,115.

e libels, except the last, were in the same form, and 
were for the non-delivery at San Francisco, by the-ship, of 
ertain quantities of merchandise shipped upon her at New 

delivered, at the former port, to the several 
1 el I ants respectively, but which were sold in the course 
at tbG V°^age by master at Montevideo, to pay for repairs 

at port, made necessary by the stranding of the ship at 
‘be Bay of San Antonio.
Co ail8Wei8 to all the libels, except to that of Embury & 
San An UP- 8ubstantiaI1y that the stranding at the Bay of 
the dama°n10 I^ace under circumstances which made 

lage, and all expenses consequent thereon, a subject
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of general average contribution by the ship, freight, and 
cargo.

The libel of Embury et al. was for the alleged amount 
paid by them as the consignees of the ship at San Francisco, 
as the expenses of an average adjustment, made or attempted 
to be made by them at that port after her arrival, and of an 
attempted collection of the same.

To this last libel the claimant of the vessel demurred, on the 
ground that the matters alleged did not constitute a cause of 
contract within the admiralty jurisdiction. He then proceeded 
to deny the principal allegations of the libel, and set up that 
the adjustment in question was made by the libellants, on 
their own account, as the assignees of the charterers of the 
ship (Annan & Co.), and not on account of the ship or her 
owners, and was defective, erroneous, and worthless; that 
at all events the cost of the adjustment should come into the 
general average, and the ship be liable only for her share in 
the contribution. That the libellants having, as charterers 
and consignees of the ship, delivered the cargo to the severa 
consignees thereof without collecting the average thereon, 
should bear the loss. That the average actually collected 
by them, and the sum of $30,000 balance remaining unpaid 
on the charter of the ship, should be set-off.

The court referred the case to a commissioner to report 
an adjustment, upon the assumption that the loss and ex-
penses caused by the stranding of the ship were genera 
average. He did so report. But in his report—

1. He charged the ship or freight with the expenses oft e
adjustment made at San Francisco, by Annan, Embuiy 
Hazzard. •

2. He assumed as the basis of his estimate of the contn 
tory value of the ship her valuation in the policy of insuranc 
at Boston, deducting what the repairs at Montevideo cos ’*

3. He brought into particular average, or subject to a 
duction of “ one-third new for old,” certain expenses 
Montevideo, which, though incidental to the repairs o 
ship, were either not themselves a permanent benefit o > 
or were not incurred for that purpose. Such as expense
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1. Surveys, orders, estimates, reports, &c.
2. Preparations for making the repairs; labor in heaving 

her down; wear and tear of materials used therein; anchors, 
cordage, blocks, &c.; boat hire, &c.

3. Building staging and use of materials therein, &c.
4. Expenses of raising funds (i. ¿., loss on sale of cargo), &c.

Upon the coming in of the report, exceptions were filed 
by both parties. By the libellants, on the ground mainly 
that the loss and expenses were not general average; by the 
claimant, upon grounds affecting the details, just mentioned,*  
of the report.

Upon these exceptions and the case stated, the matter was 
argued before the District Court, which decided that the 
damage caused by the stranding of the ship, and the loss and 
expenses consequent thereon (including the cost of the re-
pairs at Montevideo), was a subject of particular average, 
and not of general average, as contended on behalf of the 
ship; and held her liable, as contended for by the libellants. 
Its view apparently was, that to make the case one for gene-
ral average, the stranding should have been the result of an 
intention to effect that particular object. That court also 
held the ship liable under the ¡ast of the libels, namely, that 
of Embury et al., for the expenses of the adjustment made 
by the consignees; and decreed accordingly. The Circuit 

ourt affirmed the decree of the District Court.
Subsequently, and before the appeal to this court, it was 

iscovered that a serious error had been committed in the 
amount inserted in the decree upon the first libel, $26,469. 

1 ad been stipulated between the parties, that from any 
sum found due to the libellants, Annan et al., in their libel, 
8 °uld be deducted $26,177.80, the balance due by them as 
i-l c^aUerers of the ship, and the decree entered for the 

1 eience. But a small portion of this balance was in fact 
o ucted, so that the decree, instead of being for $26,469, 

8 ouid have been but for $4291.13.
e U ^«Jfof ^ie 8hip a motion was made to correct this 

or o figures. The court, however, refused to correct the
14

v0L. IX.
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decree, on the ground of the great lapse of time since the 
entry of the decree in the District Court, and because the 
alleged error, if it existed, might be corrected on appeal in 
this court.

It appeared also that another large sum, about $14,000, 
which should have been deducted from the same judgment 
for averages received by the same libellants, was never de-
ducted.

Both these errors of figures were attributable to the ad-
juster who made up the adjustment for Embury et al., and 
to whom the casting up of the amounts awarded in the de-
cree had been subsequently committed by the ship’s agent 
at San Francisco.

The case was now brought to this court on these grounds:
1. That the damage to the ship, caused by her stranding 

at the Bay of San Antonio, ¿nd the loss and expense con-
sequent thereon, were a subject of general average, and not 
of particular average, as decided by the court below.

2. That even if this were not so, and they were a subject 
of particular average, then the exceptions to the commis-
sioner’s report should have been sustained.

3. That the error of figures in entering the decree in favoi 
of Annan et al. should be corrected, by reducing the same 
to $4291.13.

Mr. E. Casserly, for the appellant:
The conditions which must concur to stamp on a maritime 

loss the character of a general average may be stated as o 
lows:

1. The danger must be imminent, and common to t 
ship, cargo, and the lives of those on board.

2. To avert this danger from the whole, the ship or car^ 
either entirely or in part, must be purposely exposed to ris
in lieu of the whole.

3. By the loss incurred, the safety of the other interes 
involved must, at least for the time, be accomplished.

The only controversy here is, whether or no the 
essential condition is found in the case. In othei nor , 
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whether, to avert the danger impending over the whole, the 
ship was purposely put at risk in lien of the whole, so as to 
make the damage afterwards incurred by her (and, of course, 
the consequent expenses) matter of general average con-
tribution.

The facts are agreed on. The question is as to the legal 
effect of them.

The two following propositions contain, we suppose, a just 
statement of the law which governs this case:

1. Whenever, to avoid an imminent danger, common to 
the ship,s cargo, and the lives of those on board, the ship is 
voluntarily or purposely exposed to a distinct and extraor-
dinary peril, out of the usual course of navigation, and of 
the ship’s duties as a carrier for the voyage, any loss or 
damage to the ship consequent thereon is a subject of gene-
ral average contribution.

It is immaterial though this loss or damage to the ship 
is other or greater than was expected, or whether it was 
wrought directly and immediately by the act of exposure, or 
incidentally by reason of the ship being placed in a situation 
which made her liable to the injury.

The two propositions may be discussed together.
The whole law of general average is a series of analogous 

equities drawm out from an original principle. There being 
no ecided case precisely the same with this in its facts, it 
W1 be necessary to deduce the law of this case by the same 
p!ocess, aided by the decisions in analogous cases.

. e m08t obvious general analogy to sustain both propo- 
1 ions is that of goods put into a lighter to relieve the ship 
n caigo, and afterwards lost or damaged. This is a case 

gene! al average as ancient as the Digest, and so by all the 
Ug ori^es since, without exception.

° tbe highly analogous case of goods lightered out of a 
desf take refuge in a port to which she was not

me , and which she cannot enter without being relieved 
oi a part of her cargo,
verts* SJatter case presents pointedly the feature which con- 

oss of lightered goods into a general average, namely,
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that the lightering is out of the usual course of navigation 
for the voyage. Where it is not so, as when the lightering 
is in the common course of navigation or business, the loss 
is particular average. The exception is fully recognized,*  
and confirms the rule, and both clearly establish our two 
propositions.

In all such cases the decisi ve fact is, that there is a volun-
tary exposure of the goods to a distinct and extraordinary 
peril, out of the common course of navigation. The inten-
tion in putting the goods into the lighters is not to destroy 
them. Very generally the expectation is that they will be 
saved. The loss, howsoever it occurs, is incidental to the 
exposure, and is general average.

Following out the same principle of an extraordinary expo-
sure, Magensf ihentions the case of goods put out of a leaky 
ship on board of another, which was afterwards captured, 
where the goods were contributed for in general average.

Besides lightered goods, Emerigon| mentions the case 
of boats launched from a ship for the common safety and 
afterwards lost, coming into general average. As when a 
ship chased by hostile cruisers put out a boat with a lantern 
into the sea at night, by which the enemy was misled, and 
the ship escaped.

And see the cases of extraordinary exposure or loss, on 
of the common course, in 2 Phillips on Insurance: slipping 
the cable to run out to sea to escape going ashore; § sails let 
go to right the ship when on her beam-ends; || applying a 
portion of the ship’s tackle or equipment to an extraordinary 
use;^[ cutting a-cable to keep with convoy or escape from an 
enemy; ** expense of putting into a port out of the course 
of the voyage, to refit, &c., &c.ft

Finally, in Dupont v. Vance,this court has stated the 1S 
tinctive features of a general average sacrifice in these woi

* Emerigon, 474; 2 Phillips on Insurance, ? 1288, and note3, Steve 
and Benecke, 134; Lewis v. Williams, 1 Hall, 437, 438.

f 1 Magens, 160, case ix, quoted by Stevens and Beneke, 184, note a
J Pp. 480, 481. H 1295. . || ?. 1298. 1H 129 ‘

** 1308, 1309. ff j 1320. 19 Howard, 162.
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“If it be made to relieve the adventure frhm a peril which 
has fallen on all the subjects engaged in it, the risk of which 
peril was not assumed by the carrier, the charge is to be borne 
proportionably by all the interests,” &c.

The doctrine which prevailed below seems to have been 
that, to entitle a loss to come into general average, it must 
be not only the direct, but the immediate result of the act 
and will of man; so that, if the loss be by stranding, strand-
ing must have been the very form of injury premeditated in 
making the exposure or sacrifice. But this doctrine is at 
war with the first principles of general average; with many 
of the oldest and most widely acknowledged cases of general 
average; and with several decisions of recognized authority 
in the Federal courts. The vital principle of general aver-
age is the motive of the act of sacrifice or exposure. That 
motive must be the common safety of the other interests 
concerned. It is that which gives its character to the act; 
not the fact that any particular damage was intended, or 
form of damage or injury “ premeditated.”

The doctrine is moreover in conflict with the principle 
and reason of the oldest and clearest cases of general aver-
age. Such are: goods put into lighters to relieve the ship; 
goods lightered to enable the ship to enter a port not her 
port of destination; goods put out of a leaky ship into an-
other which is afterwards captured, &c. In all these cases 
t e forms of injury are manifold, and beyond all human 
power beforehand to particularize. Thus, lightered goods 
may be damaged by water from the sea or the sky, by cold 
or heat, or by lightning; may be lost by stranding or founder- 
l?^’ 01 je^80n’ or by capture. It is, therefore, quite impos- 
81 h°w far ^be damage done the goods is “ the direct 
an immediate result” of the exposure, or is merely a con- 
oquence or incident of their being placed in a position which 

lar f6 ^em Pecubarly liable to injury. Or, that the particu- 
of damage done could have been (in the language 
that 6 ^bici- Court) “the result of an intention to effect 

particular object.” That would be to require of every
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master of a ship, besides being a mariner, to be also a 
prophet.

The doctrine is equally opposed to all the most authorita-
tive cases in the United States.

In Gaze v. Reilly,*  a case the reasoning of which has twice 
received “the unqualified assent” of the Supreme Court of 
the United States,! the master of a schooner, hard pressed 
by British cruisers, ran her upon the beach at Long Branch. 
The enemy, landing in boats, set fire to the vessel and burned 
her to the water’s edge. The hulk floated ashore and was 
lost. About half of the cargo wras saved, part before she was 
set on fire, and part after the fire was extinguished. Two 
questions were raised as to the liability of the goods saved 
to a general average. First, for the value of the vessel; and, 
second, for that of the freight and cargo lost. The first— ’ ¿DO
which, in fact, involves the other—was the only one argued 
and decided. The court held in favor of the general average 
for the value of the vessel.

So in Sims v. Gurney,$ a case which, like Gaze v. Reilly, has 
twice received the approval of the Supreme Court of the 
United States.! From the violence of the storm in the 
Delaware Bay the ship, in this case, had to go ashore some-
where, and was in danger, if left to herself, of going upon 
certain flats, W’here her situation would have been extremely 
perilous. The subsequent facts are stated by the court: 
(p. 527.)

“ To prevent that, the course was altered, and they stood for 
Cape May, the most desirable place to run on shore. The cap-
tain wished to get to Cape May, and the pilot said he would try 
for it, although he did not expect to effect it, but supposed they 
would stick on a ridge about four miles from the Cape. On this 
ridge the ship struck, according to the pilot’s expectations. S e 
lost her rudder and labored very hard on the ridge; the mizzen 
and mainmast were cut away to save her, and at length, con 

* 3 Washington’s Circuit Court, 298.
f Columbian Insurance Company v. Ashby, 13 Peters, 343; Barnar

Adams, 10 Howard, 302
J 4 Binney, 513.
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trary to expectation, she beat over and got into deep water 
between the ridge and the Jersey shore. Being then quite un-
governable, she was at the mercy of the winds and currents, 
which, most fortunately and unaccountably, brought her on the 
shore near to Cape May, the object of their wishes. The dam-
age was very considerable, both on the ridge and at the Cape, 
and in the course of the argument the damage at these two 
places has been the subject of separate consideration.”

It was held a case of general average, both as to the dam-
age from striking on the ridge and as to that from stranding 
on the beach at Cape May.

“‘Because,’ says the court, ‘ the damage at Cape May was the 
necessary result of running on the ridge. The ship lost her 
rudder and masts on the ridge, in consequence of which she was 
driven by the winds and waves on the shore near the cape. The 
same reasoning applies to the boats. For it was left to the jury 
to decide whether the damage done to them was in consequence 
of running on the ridge.’ ”

The first damage was by striking on the ridge four miles • 
from Cape May, and was expected. The subsequent damage 
done by the loss of her boats and her stranding on Cape 
May .was not only not expected, nor the result of an inten-
tion to effect that particular object, but was contrary to the 
expectations of the ship’s officers. It was, however, a con-
sequence of the original act of exposure, and partook of its 
character, because it was produced subsequently, by placing 
her in a situation which made her peculiarly liable to dam-
age: namely, running her on the ridge, where she beat till 
she lost two of her masts and her rudder, and became un-
manageable.*

The better doctrine is to treat sill the facts connected with 
or eonsequent upon the original fact of exposure as one se-

And see Sturgess v. Cary, 2 Curtis, 59, 66, 67 ; Reynolds v. Ocean In-
surance Co., 22 Pickering, 191 ; Gray v. Wain, 2 Sergeant & Rawle, 229 ; 

aggrath ». Church, 1 Caines, 196; Hennen». Munro, 16 Martin’s Louis- 
a, 449; also a case in the French Court of Aix Code de Commerce, Ro- 

6r°n s edition, note to Article 403.
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ries: by reason of what a late writer calls the “ oneness” 
of an act of general average.*

II. Was the stranding of the ship such as to make the loss 
occasioned thereby a subject of general average, within the 
rule laid down ?

That this inquiry must be answered in the affirmative 
seems sufficiently clear.

How is it possible, on the case stated, to deny that there 
was an exposure, by the master, of his ship, to a distinct and 
extraordinary peril, purposely made by him, as the only 
escape from the instant destruction impending over ship, 
cargo, and crew ?

The stranding is voluntary whenever the act of man in 
any degree concurs with the vis major to produce the result.!

The statement is, that “ stranding was one of the chief 
risks he had assumed in attempting to run in.” The other 
facts show conclusively that he -realized this danger fully. 
They show that with his ship surrounded by the most press-
ing dangers, so thoroughly did he appreciate the perils of 
entering, and so reluctant was he to encounter them, that 
for three hours he held on outside, waiting for a pilot. A 
more pregnant fact it would be difficult to imagine. When, 
at last, he made up his mind to attempt to run in at all 
hazards, it was not because he overlooked or underrated the 
perils of the enterprise; but because it offered the only 
chance of escape from the far greater dangers that sur-
rounded him, and which had become too pressing for further 
delay; and because, as the agreed statement says, “ he pre-
ferred all the risks of running in to those of remaining out-
side.” So stern wTas the necessity, that even though he 
knew the water was shoaling rapidly under him, the lead 
showing successively eight, seven, six, five, four and a ha , 
and four fathoms, he dared not desist from the attempt to 
make his way in. The next moment, as must have been 

* Hopkins’s Average, 82, and cases cited. ,
f Emerigon (Meredith), 824, 475; Arnold on Insurance, 785-6 (Eng.

I860), and note 1, p. 786; 4 Boulay Paty, 455, 457, 478.
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expected, the ship grounded, and after striking heavily, re-
mained fast.*

In the face of these facts it seems little to the purpose to 
urge that the particular reef on which the ship struck was 
unknown to the master, that he endeavored to get a pilot, 
or even that he hoped or expected to take her safely in.

The theory of the court below was that to constitute a 
general average loss there must be an intent recklessly to 
destroy the thing selected for the exposure; a determination 
to sacrifice it at all events, without regard to the ordinary 
means of safety.

In truth, the intention to iryure the jactus, as distinguished 
from the intention to put it in a situation of exposure out of 
the usual course, much less to injure it in any particular 
manner, or by any particular rock or shoal, cannot be an 
element of general average. Otherwise, goods lightered 
would never be entitled to contribution; because, as to them 
(as already remarked), so far from there being any intention 
to injure them, the expectation commonly is that they will 
be saved.*

So there is nothing in the fact that the captain tried to 
get a pilot. Having determined on the effort to take his 
ship in, it was his duty to do so, safely, if he could; and 
the law of general average neither requires nor allows any 
wanton exposure of property, or reckless disregard of the 
ordinary precautions. Neither does it object that the mas-
ter obtains safety for the rest, at the least possible risk to 
the thing exposed.f

It is sufficient if there is a purpose to subject the jactus to 
a distinct and extraordinary exposure in lieu of the rest. 

f hat having been the master’s purpose in this case, it is im-
material how far he hoped or endeavored to take his ship in 
without serious injury. His purpose and intention were to

Gaze v. Reilly, supra, 214.
514 v' Adams, 10 Howard, 270; Sims v. Gurney, 4 Binney, 513, 
92’0 \' Insurance Co. v. Cargo of Ship George, Olcott, 89, 91,
(ch 12 pa*  InSUranCG ComPany ”• Ashby, 13 Peters, 342; Emerigon, 324
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attempt to take her in at all hazards; and this purpose and 
intention embraced all the consequences of the attempt. He 
may have hoped they would not be serious, and may have 
taken every precaution to that end; and he may not have 
had beforehand a very definite idea of their precise character. 
But, whatever they might be, he deliberately exposed his 
ship to them. When one of them proved to be stranding, 
that result took its character from the act whence it flowed. 
That having been voluntary and with a purpose, the strand-
ing was, in the eye of the law, voluntary also. The master’s 
efforts, or even his hopes to take his ship in safely, as they 
could not control the event, do not affect its character.

The only remaining inquiry is—
III. Was the risk taken in this case out of the usual course 

of navigation and of the ship’s duties as a carrier for the 
voyage, so as to entitle the loss consequent thereon to come 
into general average ?

The place into which the master of the Star of Hope was 
obliged to venture with her, as his only chance of escape, 
was not his destined or any port, but a wild and desolate 
bay, far from the paths of commerce and forsaken by man, 
with a depth of water palpably dangerous and insufficient. 
The attempt to take her into such a place at all was not only 
beyond his duty, but could not be justified except by circum-
stances so desperate as to leave no alternative between that 
and destruction. The same circumstances inspired the mo-
tive which gives to the attempt, and to its consequences, the 
character which we claim for them.

The circumstances of the present case illustrate forcib y 
this important distinction between it and the cases put y 
the district judge.

If, after the deviation of the ship, while making for a por 
of refuge, she had encountered an ordinary peril of the seas, 
or one which, however extraordinary, was casual and w o y 
unanticipated, and without the choice or agency of man, in 
neither instance would the loss be general average. P 
former instance the loss is one of the ordinary inci cuts 
navigation; in the latter it lacks the essential element o
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exposure made or a risk run by man’s agency with a pur-
pose, aud that purpose the common safety from a known 
danger.

But in the moment when the determination to take his 
ship into an unknown bay, at whatever risk, was acted on 
by the master, a new exposure of the ship was made, wholly 
different in its character; an exposure to distinct perils, 
made with a purpose of rescuing all the interests from a 
common danger; an exposure which was the voluntary sacri-
fice of the ship, so far as the mind and agency of man were 
concerned, or as respected any consequences that might 
ensue.*

IV. [The counsel then directed his argument to the ex-
ceptions to the commissioner’s report.]

Mr. Donahue, contra:
To make a loss or damage by stranding a subject of gen-

eral average, the stranding must be voluntarily or purposely 
done.

The question then presented, as applied to the circum-
stances of the case at bar, is this: Is the accidental strand-
ing of a vessel to be deemed a voluntary or intentional 
stranding within the meaning of the lawr, when it appears 
that the stranding was either directly or incidentally occa-
sioned by the intentional exposure of the vessel to extraordi-
nary perils, out of the usual course of navigation and of the 
ship s duties as a common carrier?

The principles established by different cases cited on 
the other side, such as Caze v. Reilly,^ Columbian Insurance 
Company v. Ashby,.£ Sims v. Curney,§ Cray v. Wain,|| seem 
to be

. That the intention to consign to inevitable loss the ob-
jects (whether the goods or the ship) which are selected to 
eai the burden of the risk forms no element of the right to 

contribution. This principle is expressly declared by the

* Lee v. Grinnell, 5 Duer, 415, 416. 
t 3 Washington’s Circuit Court, 298.
i 4 Binney, 518.

J 13 Peters, 331.
|| 2 Sergeant & Rawle, 229.
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Supreme Court in Barnard v. Adams*  and will not be de-
nied in the present case.

2. It is also decided in these cases, that where a ship has 
been voluntarily stranded, the circumstance that she is thereby 
lost strengthens rather than destroys her claim for contribu-
tion against the cargo saved by the sacrifice.

3. That though the vessel may have been in the most im-
minent danger of being stranded by the force of the ele-
ments, yet, if the actual stranding is the immediate result of 
human agency, and is different from the one impending, and 
effected for the common safety, the case is one for general 
average.

But in all these cases the actual stranding as it occurred 
• was intentional. The doubt arose from the fact that a strand-
ing of some kind was imminent, if not inevitable, and that 
the volition of the master was exercised merely in the selec-
tion of a less dangerous part of the shore whereon to strand 
his ship.

But in the case at bar it was no part of the master’s in-
tention to strand the vessel. The stranding was not only 
involuntary but unexpected, except so far as he was aware 
that in attempting to run into an unknown harbor he in-
curred that risk, amongst others, and that it was the chief 
risk he encountered. That he voluntarily subjected the 
vessel and cargo to whatever risks such a course involved 
cannot be doubted, but it is equally clear that he did not 
voluntarily and intentionally strand his vessel, that is, that 
the stranding was not the immediate and direct result of an 
intention to effect that particular object.

It may be said that the whole deviation to a port of dis-
tress, and especially the entering this port, wras a sacrifice for 
the common safety. But if an accidental damage of this 
kind is to be allowed in general average, because it occuired 
during a voluntary deviation, rendered necessary by a vis 
major, and therefore is the effect and consequence of a sacn 
fice for the common safety, the same principle would requiie

* 10 Howard, 304.
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that every loss incurred during such a deviation should be 
contributed for.

Every peril encountered during a deviation is encountered 
out of the usual course of navigation for the voyage, and 
might, in a certain sense, be said to be the consequence and 
effect of a sacrifice made for the common safety. Thus, if 
the damage consequent upon the voluntary exposure to the 
dangers of entering an unknown harbor be general average, 
by parity of reasoning losses arising from directing the ship 
to parts of the seas where the chances of collision are greatly 
increased, or to high latitudes, where the risks of damage 
from icebergs are enhanced, or to stormy and inhospitable 
coasts, where the damages of shipwreck might be far greater 
than if the regular and usual course of the voyage had been 
pursued, might also be contributed; for the practical results 
of the principle contended for would be, that in all cases of 
deviation all the interests would be bound to contribute, or 
would become the insurers against any accidental damage 
sustained by any one of them.

If it be said that the risk incurred in entering an unknown 
and unfrequented harbor was extraordinary, we answer:

1. That in the cases supposed, and in many others, the 
risks incurred in consequence of a deviation may be quite as 
great and as much out of the usual course of navigation for 
the voyage as those incurred by the Star of Hope.

2. That it would be impracticable for courts to make the 
©termination of the right to contribution depend upcwi nice 
iscriminations between different degrees of peril, or to at-

tempt to decide in each case whether the carrier was or was 
“ot ound, by his contract, to expose his vessel to the precise

egree of risk he encountered; and,
3. That it is better to establish on such a subject a clear 

au well-defined rule, susceptible of general application, than
ma e the decision depend upon uncertain estimates of the 
gree of risk encountered, and thus give rise to many un- 

oun e claims and to incessant litigation.
me^ ePendentty °f what precedes, which is in fact the argu- 

0 t'he court below, we submit that the ship should
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bear the loss, because by an express contract,—that namely, 
of the charter-party,—the owner of the vessel expressly un-
dertook to keep the vessel at his own expense in the condition 
m which she ought to be. The charter made no exception.

On the whole case the ship should bear the loss.

, Reply : To the point, taken here for the first time, that 
the charter-party bound the owners to keep the ship staunch, 
well-fitted, &c., for the voyage, the answer is : That this cove-
nant is no more than the law would imply without express 
words, and is subject to the understood exception of the 
perils of the seas.*

Mr. Justice CLIFFORD delivered the opinion of the court.
These are appeals in admiralty, brought here by the 

claimants of the ship Star of Hope, from a decree of the 
Circuit Court, rendered on appeal from a decree of the Dis-
trict Court, in four suits in rem instituted against the ship in 
the latter court, three being for the non-performance of a 
contract of affreightment, and the other for services ren-
dered, and liabilities and expenses incurred, as consignees 
of the vessel. Twelve other suits were also instituted against 
the ship by other shippers for the non-delivery of their re-
spective shipments, in which no appeals were taken, as the 
amount in controversy in the several cases was less than two 
thousand dollars.

1. Reference to one of the libels for the non-performance 
of the affreightment contract will be sufficient, as they all 
contain substantially the same allegations. Take the first 
one, for example, which was filed by the charterers. They 
describe the intended voyage as one from the port of New 
York to the port of San Francisco; they also allege that the 
goods were shipped on board the vessel ; that she sailed on 
the tenth of February, 1856, from the port of shipment, 
that on the eighteenth of April following, in entering b‘ 
attempting to enter the port of San Antonio, she accidenta y

________________ ■_
* The Casco, Davies, 185, 186, 187; Ames v. Belden, 17 Barbour, 513.
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grounded or stranded upon a bank or shoal there situated; 
that she thereby received such injuries that she was obliged, 
in order that she might be able to continue the voyage, to 
put back to Montevideo for repairs; that the master, after 
the vessel arrived there, being without money, credit, or 
other means to execute the repairs, sold a valuable portion 
of the goods shipped by and belonging to the libellants, of 
the value of forty-four thousand seven hundred dollars, and 
with the proceeds thereof paid for the said repairs; that the 
repairs having been thus made the ship resumed her voyage, 
and arrived safely at her port of destination ; that by reason 
of the sale of their goods the libellants lost the whole amount 
sold, and that the master and owners of the ship neglect and 
refuse to make restitution.

2. Prior to the filing of the answer the fifteen affreight-
ment suits were consolidated, and leave was given to the 
claimants of the ship to file one general answer to all those 
libels, and also to file one general stipulation therein for costs 
and expenses.

Pursuant to that leave the claimants filed their answer, in 
which they allege that the injury and damage to the ship at 
the Bay of San Antonio were incurred by the master volun-
tarily and deliberately for the general safety, and especially 
for the safety of the cargo and the lives of those on board, 
and that consequently all loss and damage sustained by the 
ship at that bay, and all costs and expenses of the subsequent 
lepairs, and all other necessary costs and expenses incurred 
while at Montevideo and in getting to sea again, together 
with the costs and expenses incurred for the wages and pro-
visions of the master, officers, and crew, to the time when 
t e ship resumed her voyage, are, of right and according to 
aw, a subject of general average contribution, to be borne 
y the ship, her freight, and her cargo, and also by the 
^ne^8 thereof in their just proportions. They also allege 

at t ie goods of the libellhnts having been sold by necessity 
execute the repairs, are, of right, to be included in the 

average, together with all loss and damage to the 
ants in consequence of the sale at the port of distress.
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3. Brief reference must also be made to the libel filed by 
the consignees of the ship, as the fourth appeal under con-
sideration is from that part of the decree relating to that 
suit. Annexed to the libel is a schedule setting forth the 
particular expenses and liabilities incurred for which the 
suit is brought, and the appellants, in response to that claim, 
allege, in the answer, that if any such disbursements were 
made, or any such expenses or liabilities were incurred, as 
is therein supposed, the same are a portion of the general 
average upon the ship, her freight, and cargo, to be borne 
by them all ratably, as alleged in the answer to the other 
libels.

Both parties consenting, the cause was referred to a com-
missioner to take and state an account and adjustment, upon 
the basis that the damage, loss, and expenses incurred by 
the ship are a subject of general average contribution, as 
contended by the claimants. Subsequent to that order, and 
before the hearing, the parties filed the agreed statement of 
facts set forth in the record. Although filed subsequent to 
the order of reference, still it is quite evident that it was 
drawn up and agreed to prior to the order, as one of the 
conditions of the order is that it shall not affect prejudicially 
the agreements of the parties as contained in the agreed 
statement.

Other evidence was introduced in addition towhat is con-
tained in the agreed statement, and the commissioner having 
heard the parties reported his conclusions in writing to the 
court, as directed in the order of reference. Exceptions to 
the report were duly taken by both parties, and they weie 
again heard in support of the same; but the court being o 
the opinion that the damage, loss, and expenses incurred by 
the ship, as described in the answer and in the agreed state 
ment, are not the proper subject of general average contn 
bution, sustained the exceptions filed by the libellants, ovei 
ruled those filed by the claimants, and entered the decree se 
forth in the transcript. Appeal was taken by the claiman 
from that decree to the Circuit Court, where the deciee o 
the District Court was in all things affirmed. Dissatisfie
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with the decree as affirmed, the claimants appealed to this 
court, and still insist that the damage, loss, and expenses 
incurred by the ship are the proper subject of general aver-
age between the ship, her cargo, and freight, as alleged in 
the answer, which is the principal question presented for 
decision.

4. Much less difficulty will attend the solution of the ques-
tion than is usual in cases of this description, as all the facts 
material to be considered in deciding the case are set forth 
in the agreed statement signed by the counsel of the respec-
tive parties.

Part of the cargo was furnished by the charterers, but large 
quantities of goods were also shipped by the libellants in the 
other libels, numbered from two to fifteen inclusive, and the 
owners of the ship also, by the consent of the charterers, 
shipped two hundred and forty-four and a half tons of coal 
on their own account. They were not interested in the other 
shipments, nor is it necessary to describe the goods compos-
ing the residue of the cargo, except to say that among the 
merchandise shipped were five hundred casks and packages 
of spirituous liquors, and forty or fifty kegs of gunpowder, 
prepared as “ patent safety fuses,” and the agreed statement 
shows that the spirituous liquors were stowed next to the 
coal shipped by the owners.

With a full cargo on board, the ship sailed for her port 
of destination on the day alleged in the pleadings, and dur-
ing the voyage, to wit, on the fourteenth of April following, 
it was discovered that great quantities of smoke and vapor 
were issuing from the fore and after hatches of the ship.

e was proceeding on her voyage, at the time the discovery 
was made, in latitude forty-six degrees south, longitude fifty- 

iree degrees west, but the weather was squally and the sea 
was rough. Precautions, such as are usual on such occasions, 
were immediately adopted: the hatches were fastened down, 

eveiything made tight,” in order to check as much as 
ossi e the progress of the fire, at least until a port of succor 

could be reached.
teat alaini was felt, and the fears of all were much in-

15VOL. IX.
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creased by the fact, well known to all, that the cargo con-
tained prepared gunpowder and large quantities of spirituous 
liquors. Under the circumstances the crew refused to con-
tinue the voyage, and the master determined, very properly, 
as the parties agree, to make for the Bay of San Antonio, on 
the southeast coast of Patagonia, as the nearest anchorage, 
and at the end of four days the ship arrived off that bay, and 
set the usual signal for a pilot.

Throughout that period the signs of fire continued to in-
crease, and in getting up the chains, so as to be ready to cast 
anchor without delay, they were found to be quite hot, and 
there were other indications of fire, which greatly heightened 
the general alarm. Unwilling to run into a bay, unknown 
to him, without a pilot, the master set his signal as aforesaid 
and waited three hours for one, but no one came, and it be-
came evident that none could be expected, as the coast was 
wild and desolate.

Something must be done, as the alarm increased as the 
impending peril became more imminent. Haul off the mas-
ter could not, as the wind and waves were against any such 
movement. He could not resume the voyage for the same 
reason, and also because the crew utterly refused their co-
operation; nor could he with safety any longer attempt to 
“lie to,” as the ship was gradually approaching the shore, 
and because she was exposed both to the impending peril 
of fire on board, and to the danger, scarcely less imminent, 
of shipwreck from the wind and waves. Nothing, therefore, 
remained for the master to do, which it was within his powei 
to accomplish, but to run the vessel ashore, which it is agree 
by the parties would have resulted in the “ certain and almost 
instant loss of vessel, cargo, and all on board,” or to ma e 
the attempt to run into the bay without the assistance o a 
pilot. Evidently he would have been faithless to eveiy in 
terest committed to his charge if he had attempted to beac 
the vessel at that time and place, as the agreed statemen 
shows that the weather was rough, that the wind was ig 
and blowing towards the land with a heavy sea, and that 11 
shore was rocky and precipitous.

ft
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What the master did on the occasion is well described by 
the parties in the agreed statement, in which they say he at 
length determined, as the best thing to be done for the gen-
eral safety, and especially for the preservation of the cargo 
and the lives of those on board, to make the attempt to 
run in without a pilot, preferring all risks to be thereby in-
curred rather than to remain outside in the momentary ap-
prehension of destruction to all, and the parties agree that 
he was fully justified in his decision as tested by all the 
circumstances, although the ship in attempting to enter the 
bay grounded on a reef, and before she could be got to sea 
again sprung aleak and sustained very serious injuries in 
her bottom.

Great success, however, attended the movement, notwith-
standing those injuries, as the water taken in by the ship 
extinguished the fire, and the ship remained fast and secure 
from shipwreck until the winds subsided and the sea became 
calm.

Repairs could not be made at that place, and the parties 
agree that the injuries to the ship were such as fully justified 
the master in returning to Montevideo for that purpose, as 
that was the nearest port where the repairs could be made. 
He arrived there on the twenty-seventh of the same month, 
and it appears by the agreed statement that the just and 
necessary expenses incurred by the ship at that port to 
enable her to resume the voyage were one hundred thou-
sand dollars, including repairs, unloading, warehousing, and 
reloading of the cargo, and that the master, being without 
funds or credit, was obliged to sell a considerable portion of 
the cargo to defray those expenses.

Repaired and rendered seaworthy by those means the 
ship, on the eleventh of September, in the same year, re-
sumed her voyage and arrived at her port of destination on 
the seventh of December following, and the master, without 
unnecessary delay, delivered the residue of the shipments in 
goo order to the respective consignees, as required by the 
contract of affreightment.
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5. General average contribution is defined to be a contri-
bution by all the parties in a sea adventure to make good 
the loss sustained by one of their number on account of sacri-
fices voluntarily made of part of the ship or cargo to save 
the residue and the lives of those on board from an impend-
ing peril, or for extraordinary expenses necessarily incurred 
by one or more of the parties for the general benefit of all 
the interests embarked in the enterprise. Losses which give 
a claim to general average are usually divided into two 
great classes: (1.) Those which arise from sacrifices of part 
of the ship or part of the cargo, purposely made in order to 
save the whole adventure from perishing. (2.) Those which 
arise out of extraordinary expenses incurred for the joint 
benefit of ship and cargo.*

Common justice dictates that where two or more parties 
are engaged in the same sea risk, and one of them, in a mo-
ment of imminent peril, makes a sacrifice to avoid the im-
pending danger or incurs extraordinary expenses to promote 
the general safety, the loss or expenses so incurred shall be 
assessed upon all in proportion to the share of each in the 
adventure, f

Where expenses are incurred or sacrifices made on ac-
count of the ship, freight, and cargo, by the owner of either, 
the owners of the other interests are bound to make contri-
bution in the proportion of the value of their several interests, 
but in order to constitute a basis for such a claim it must 
appear that the expenses or sacrifices were occasioned by an 
apparently imminent peril; that they were of an extraor-
dinary character; that they were voluntarily made with a 
view to the general safety; and that they accomplished or 
aided at least in the accomplishment of that purpose.^

Authorities may be found which attempt to qualify this 
rule, and assert that where the situation of the ship was 
such that the whole adventure would certainly and unavoid-

* 2 Arnould on Insurance, 770; McAndrews v. Thatcher, 3 Wallace, 365. 
f 2 Parsons on Insurance, 210; lb. 277; 1 Parsons on Shipping» 3 ;

McAndrews v. Thatcher, 3 Wallace, 366.
t 2 Phillips on Insurance, 61.
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ably have been lost if the sacrifice in question had not been 
made, the party making it cannot claim to be compensated 
by the other interests, because it is said that a thing cannot 
be regarded as having been sacrificed which had already 
ceased to have any value, but the correctness of the position 
cannot be admitted unless it appears that the thing itself for 
which contribution is claimed was so situated that it could 
not possibly have been saved, and that its sacrifice did not 
contribute to the safety of the crew, ship, or cargo. Sacri-
fices, where there is no peril, present no claim for contribu-
tion, but the greater and more imminent the peril the more 
meritorious the claim for such contribution, if the sacrifice 
was voluntary and contributed to save the associated inter-
ests from the impending danger to which the same were ex-
posed.*

Such claims have their foundation in equity, and rest upon 
the doctrine that whatever is sacrificed for the common ben-
efit of the associated interests shall be made good by all the 
interests which were exposed to the common peril and which 
were saved from the common danger by the sacrifice. Much 
is deferred in such an emergency to the judgment and de-
cision of the master; but the authorities, everywhere, agree 
that three things must concur in order to constitute a valid 
claim for general average contribution : First, there must be 
a common danger to which the ship, cargo, and crew’ were all 
exposed, and that danger must be imminent and apparently 
inevitable, except by incurring a loss of a portion of the 
associated interests to save the remainder. Secondly, there 
must be the voluntary sacrifice of a part for the benefit of 
t e whole, as for example a voluntary jettison or casting 
away of some portion of the associated interests for the pur-
pose of avoiding the common peril, or a voluntary transfer 
o t e common peril from the whole to a particular portion 
o t ose interests. Thirdly, the attempt so made to avoid 

e common peril to which all those interests were exposed
•---------------
Barnnr^6 on Shipping 320; MacLachlan on Shipping, 356;
Barnard v. Adams, 10 Howard, 270.
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must be to some practical extent successful, for if nothing is 
saved there cannot be any such contribution in any case.*

Equity requires, says Emerigon, that in these cases those 
whose effects have been preserved by the loss of the mer-
chandise of others shall contribute to this damage, and com- 
mercial policy as wTell as equity favors the principle of con-
tribution, as it encourages the owner, if present, to consent 
that his property, or some portion of it, may be cast away 
or exposed to peculiar and special danger to save the asso-
ciated interests and the lives of those on board from impend-
ing destruction; and if not present, the moral tendency of 
the well-known commercial usage is to induce the master to 
exercise an independent judgment in the emergency for the 
benefit of all concerned.!

Masters are often compelled, in the performance of their 
duties, to choose between the probable consequences of im-
minent perils threatening the loss of the ship, cargo, and all 
on board, and a sacrifice of some portion of the associated 
interests in their custody and under their control, as the 
only means of averting the dangers of the impending peril 
in their power to employ. They must elect in such an 
emergency, and if they, in the exercise of their best skill 
and judgment, decide that it is their duty to lighten the 
ship, cut away the masts, or to strand the vessel, courts of 
justice are not inclined to overrule their determinations.

Owners of vessels are under obligation, to employ masters 
of reasonable skill and judgment in the performance of their 
duties, but they do not contract that they shall possess such 
qualities in an extraordinary7 degree, nor that they shall do 
in any given emergency what, after the event, others may 
think would have been best. From the necessity of the 
case the law imposes upon the master the duty, and clot es 
him with the power, to judge and determine, at the time, 
whether the circumstances of danger in such a case are or 
are not so great and pressing as to render a sacrifice o a

* Barnard v. Adams, 10 Howard, 303 ; Patten v. Darling, 1 Clifford, ’ 
2 Parsons on Insurance, 278.

f Emerigon, 467.



Dec. 1869.] Star  of  Hope . 231

Opinion of the court.

portion of the associated interests indispensable for the com-
mon safety of the remainder. Standing upon the deck of 
the vessel, with a full knowledge of her strength and con-
dition, and of the state of the elements which threaten a 
comnion destruction, he can best decide in the emergency 
what the necessities of the mbment require to save the lives 
of those on board and the property intrusted to his care, and 
if he is a competent master, if an emergency actually existed 
calling for a decision whether such sacrifice was required, 
and if he appears to have arrived at his conclusion with due 
deliberation, by a fair exercise of his own skill and judg-
ment, with no. unreasonable timidity, and with an honest 
intent to do his duty, it must be presumed, in the absence 
of proof to the contrary, that his decision was wisely and 
properly made.*

Controversies respecting the allowance or adjustment of 
general average more frequently arise in cases where the 
sacrifice made consisted of a jettison of a portion of the 
cargo than in respect to any other disaster in navigation,  f

Explanations and illustrations upon the subject, therefore, 
whether found in treatises or in judicial decisions, are usually 
more particularly applicable to cases of that description than 
to a case where the vessel was stranded, but the leading 
principles of law by which the rights of parties are to be as-
certained and determined in such cases are the same whether 
the sacrifice made consisted of a part of the cargo or of a 
part or the whole of the ship, as the controlling rule is, that 
what is given for the general benefit of all shall be made 
good by the contribution of all, which is the germ and sub-
stance of all the law upon the subject.

Doubts at one time were entertained whether a loss occa-
sioned by a voluntary stranding of the vessel, even though 
it was made for the general safety, and to avoid the probable 
consequences of an imminent peril to the whole adventure, 
was the proper subject of general average contribution, but 
1«« ^wrence®' Minturn, 17 Howard, 110: Dupont v. Vance, 19 Howard, 
106; Patten v. Darling, 1 Clifford, 264.

T Birkley v. Presgrave, 1 East, 227.
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those doubts have long since been dissipated in most juris-
dictions, and they have no place whatever in the jurispru-
dence of the United States.

Where the ship is voluntarily run ashore to avoid capture, 
foundering, or shipwreck, and she is afterwards recovered so 
as to be able to perform her voyage, the loss resulting from 
the stranding, says Mr. Arnould, is to be made good by gen-
eral average contribution, and the writer adds that there is 
no rule more clearly established than this by the uniform 
course of maritime law and usage.*

Sustained as that proposition is at the present day by uni-
versal consent, it does not seem to be necessary to refer to 
other authorities in its support, nor is it necessary to enlarge 
that rule in order to dispose of the present controversy, but 
to prevent any misconception as to the views of the court it 
is deemed proper to add that it is settled law in this court 
that the case is one for general average, although the ship 
was totally lost, if the stranding was voluntary and was de-
signed for the common safety, and it appears that the act of 
stranding resulted in saving the cargo.f

Undoubtedly the sacrifice must be voluntary and must 
have been intended as a means of saving the remaining 
property of the adventure, and the lives of those on board, 
and unless such was the purpose of the act it gives no claim 
for contribution, but it is not necessary that there should 
have been any intention to destroy the thing or things cast 
away, as no such intention is ever supposed to exist. On 
the contrary it is sufficient that the property was selected to 
suffer the common peril in the place of the whole of the as-
sociated interests, that the remainder might be saved.!

6. Suggestion is made that the act of stranding of t e 
vessel in this case was not a voluntary act, as the reef where

* 2 Arnould on Insurance, 784; Lewis v. Williams, 1 Hall, 440.
f Columbian Insurance Company v. Ashby, 13 Peters, 331, 6

3 Washington’s Circuit Court, 298; Sims v. Gurney, 4 Binney, 51 ; r y • 
Wain, 2 8. & R. 229; 1 Parsons on Shipping, 372; Menthew v. Samp ,
4 Allen, 192.

J 1 Parsons on Shipping, 348.
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she grounded was not visible at the time and was unknown 
to the master, but the agreed statement shows that in under-
taking to run into the bay the master knew that the chief 
risk he had to encounter was the stranding of the ship, and 
the precautions which he took to guard against that danger 
show to the entire satisfaction of the court that the disaster 
was not altogether unexpected. As the ship advanced the 
lead was constantly employed, showing eight fathoms at 
first, then seven, then six only, and so on, the depth con-
tinuing to diminish at each throw of the lead until the ship 
grounded and remained fast.

Grant that the master did not intend that the ship should 
ground on that reef, still it is clear that he was aware that 
such a danger was the chief one he had to encounter in en-
tering the bay, and the case show's that he deliberately elected 
and decided to take that hazard rather than to remain out- * 
side, where, in his judgment, the whole interests under his 
control, and the lives of all on board "were exposed to immi-
nent peril if not to certain destruction. Under these cir-
cumstances it is ribt possible to decide that the will of man 
did not in some degree contribute to the stranding of the 
snip, which is all that is required to constitute the stranding 
a voluntary act within the meaning of the commercial law.*

Suppose the storm outside the bay was irresistible and 
overpowering, still it does not follow that there was no exer-
cise of judgment, for there may be a choice of perils when 
there is no possibility of perfect safety.f

estruction of all the interests was apparently certain if 
t e ship remained outside, but the master under the circum-
stances elected to enter the bay, without the assistance of a 
pi ot, knowing that there was great danger that the ship 
nnght ground in the attempt, but his decision was, that it 
Was etter for all concerned to make the attempt than to re-
main where he was, even if she did ground, and the result 
s^ ows that he decided wisely for all interests, as damage re-

* 2 Arnould on Insurance, 785; Emerigon, 324
and no'tey ^urney> Binney, 525; 2 Parsons on Contracts (5th ed.), 325,
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suited to none except to the ship, and she would doubtless 
have been destroyed if she had continued to remain outside 
of the bay.*

Guided by these considerations our conclusion is, that the 
loss and damage sustained by the ship at the placp of the 
disaster, and the costs and expenses of the repairs, and all 
the other costs and expenses as charged in the adjustment, 
are the proper subject of general average contribution, as 
alleged by the claimants in their answer.

Details will be avoided, as the decree must be reversed 
and the cause remanded for further proceedings.

7. Apart from the error in the principle of the decree 
there is a manifest error in the amount allowed in the first 
case, but inasmuch as there must be a new hearing and a 
new decree, the correction of the error can best be made in 

* the Circuit Court.
Brief consideration must also be given to the exceptions, 

taken by the claimants, to the report of the commissioner, 
which were overruled by the court. They are three in num-
ber, and they will be considered in the order in which they 
were made.

i. That the commissioner erred in charging the ship or 
freight with any part of the expenses incurred by the char-
terers in the ex parte adjustment procured by them prior to 
the order of reference to the commissioner.

Unusual difficulty attends the inquiry, on account of the 
indefinite character of the exception and the uncertain state 
of the evidence, but the conclusion of the court being that 
the case is one for general average, it seems to the court t at 
those expenses constitute a matter to be adjusted between 
the charterers and the libellants irrespective of the contro 
versy presented in this record, unless the results of that a 
justment were adopted and used by the commissioner, n 
fluenced by these suggestions the exception is sustaine , u 
the matter is left open for further inquiry when the man ate 
is sent down.

* Rea v. Cutler, 1 Sprague, 136.
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ii. That the commissioner erred in assuming that the valu-
ation of the ship as given in the policy of insurance is the 
proper basis of her contributory value in the statement of 
the amount for general average.

As a general rule, the value of the ship for contribution, 
where she has received no extraordinary injuries during the 
voyage, and has not been repaired on that account, is her 
value at the time of her arrival at the termination of the 
voyage, but if she met with damage before she arrived, by 
perils of the sea, and had been repaired, then the value to 
be assumed in the adjustment is her worth before such re-
pairs were made. Neither party gave any evidence as to the 
value of the ship prior to the disaster except what appears 
in the policy of insurance, and under the circumstances it is 
difficult to see what better rule can be prescribed than that 
adopted by the commissioner.*

Strictly speaking the rule is the value of the ship antece-
dent to the injuries received, but as that requirement can 
seldom be met the usual resort is her value at the port of 
departure, making such deduction for deterioration as ap-
pears to be just and reasonable.!

No proofs on that subject, except the policy of insurance, 
was offered by either party, and inasmuch as ships are seldom 
insured beyond their actual value the exception is overruled.

in. That the commissioner erred in carrying into partic- 
u ar average certain expenses incurred by the master at the 
port where the repairs were made, which should have been 
regarded as the proper subject of general average.

Considerable difficulty also attends this inquiry for the 
want of a more definite statement of the grounds of the com- 
p amt. We think it plain, however, that the exception must 

e sustained, as some of the matters charged as particular 
average, in whole or in part, ought clearly to have been in- 
tan«r>A T^nS °n Average (3d ed.), 104; 2 Arnould on Insurance, 812; Pa- 
InaurannSlr81106 Southgate, 5 Peters, 604; Clark v. United States 
4^1 °’’ ? Massachusetts, 870; Dodge v. Union Insurance Co., 17 Id.

George Olcott° ’ ^utua^ Safety Insurance Co. v. The Ship
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eluded at their full value among the incidental expenses 
necessarily incurred in making the repairs, but in view of 
the circumstances we shall not attempt to do more than to 
state the general principles which should regulate the ad-
justment in the particulars involved in the exception, and 
leave their application to be made in the case by the court 
below, where the parties, if need be, may again be heard.

8. Whatever the nature of the injury to the ship may be, 
and whether it arose from the act of the master in volun-
tarily sacrificing a part of it or in voluntarily stranding the 
vessel, the wages and provisions of the master, officers, and 
crew from the time of putting away for the port of succor, 
and every expense necessarily incurred during the detention 
for the benefit of all concerned, are general average.*

Repairs necessary to remove the inability of the ship to 
proceed on her voyage are now regarded everywhere as the 
proper subject of general average. Expenses for repairs be-
yond what is reasonably necessary for that purpose are not 
so regarded, but it is not necessary to examine the excep-
tions to the rule with any particularity in this case, as the 
parties agree that all the expenses incurred were necessary 
to enable the ship to resume her voyage.

The wages and provisions of the master, officers, and crew 
are general average from the time the disaster occurs unti 
the ship resumes her voyage, if proper diligence is employe 
in making the repairs.f

Towing the ship into port, and extra expenses necessaii y 
incurred in pumping to keep her afloat until the leaks can 
be stopped, are to be included in the adjustment.1

Surveys, port charges, the hire of anchors, cables, boats, 
and other necessary apparatus, for temporary purposes in 
making the repairs, are all to be taken into the account as

* Abbott on Shipping, 601; Plummer v. Wildman, 3 Maule & Seiwyn, 
482; Walden v. Le Roy, 2 Caines, 262; Henshaw v. Insurance Co., ’ 
Nelson v. Belmont, 21 New York, 38; The Brig Mary, 1 Sprague, •

f Padelford v. Boardman, 4 Massachusetts, 548; Potter v. Ocean
Co., 3 Sumner, 27. ni, rn.

J 2 Phillips on Insurance (3d ed.), § 1326; Orrok v. Commonw 
suiance Co., 21 Pickering, 469.
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well as the expenses of unloading, warehousing, and reload-
ing the cargo after the repairs are completed.*

Repairs in such a case cannot be made by the master unless 
he has means or credit, and if he has neither, and his situa-
tion is such that he cannot communicate with the owners, he 
may sell a part of the cargo for that purpose if it is necessary 
for him to do so in order to raise the means to make the 
repairs. Sacrifices made to raise such means are the subject 
of general average, and the rule is the same whether the 
sacrifice was made by a sale of a part of the cargo or by the 
payment of marine interest.f

Governed by these rules it is believed the rights of the 
parties may be adjusted without serious difficulty or danger 
of mistake.

Dec re e  re ve rse d  in respect to each of the four cases be-
fore the court.

Steamb oat  Burn s .

• A writ of error or appeal to this court cannot be sustained in the name
<5 a steamboat, or any other than a human being, or some corporate or 

2 associated aggregation of persons.
he acts of the State legislatures authorizing suits to be sustained by or 
against steamboats by name, confer no right so to sustain them in the 
h ederal courts.

Any person, however, who in the State courts has substantially made 
imself a party to the case, by asserting on the record his interest in the 
esse , and conducting the defence in the highest court of the State, may 

p osecute a writ of error in his own name in this court under the 25th 
section of the Judiciary Act.

The se  were two cases brought before the court by what 
sou'd)rtT tO be W-rit8 °f error t0 the SuPreme Court of Mis" 
^ ri1 e writ in the first case referred to a judgment in 

18; Steven«"^pan *“surance Co-»3 Sumner, 42; The Brig Mary, 1 Sprague,
-vcvens Benecke, 76.

on Shipping" ^^lmouwea^^ Insurance Co., 21 Pickering, 469; 1 Parsons
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that court in a suit “ between the steamboat Burns, her tackle, 
appellant, and James Reynolds and James Aiken, re-

spondents and appellees,” in which “ a manifest error hath 
happened, to the great damage of the said steamboat, her tackle, 
^c., as by her complaint appears.” The citation made the 
same recital. The writ and citation in the second case varied 
from this only in the names of the defendants in error.

This form of the writ was endeavored to be justified by a 
statute of Missouri known in that State as the Boat Law, a 
statute which it was said sought to establish in the State court 
the plan and procedure of the admiralty. By this act pro-
ceeding was authorized against the res, and the vessel was a 
good deal treated of by the language of the act as the defend-
ant in the case. However, one section of the act (section 12th), 
provided that the owner, captain, agent, consignee, or any creditor 
of the boat, might appear to the action, on behalf of the boat 
or vessel, and plead thereto and defend the same; and an-
other section, the 38th, that the captain, agent, owner, consignee, 
or other person interested in the boat or vessel, might appeal 
or prosecute a writ of error to reverse any judgment rendered against 
the boat or vessel. And, indeed, in this very case the record 
showed that one Adolph Reinecke had made claim in the 
inferior court as owner, and as such had defended the suit 
in the name of the steamboat. He had likewise made affi-
davit that he was the owner, and gave bond to enable him 
to appeal to the Supreme Court of the State. But instead of 
taking the appeal in his own name he took it in the name 
of the steamboat.

The question now was whether these writs could be sus 
tained.

Mr. Wills, with a brief of Mr. Rankin, for the plaintiff in 
error; Mr. G. P. Strong, contra.

Mr. Justice MILLER delivered the opinion of the court.
It is believed to be the first time that anything but a hu 

man being, or an aggregation of human beings, calle a co 
poration or association, has attempted to bring a writ o eir 
or appeal in this court.
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It is said in support of the writ that the proceeding below 
was tn. rem against the steamboat by name, and that as it was 
so conducted through all the State courts it should be so 
here.

There is nothing in the essential nature of proceedings in 
rem which justifies or requires this. Whenever the res is 
seized in admiralty proceedings proper, or in revenue or 
other proceedings partaking of that character, the property 
is condemned and sold, and with the distribution of the 
proceeds the case ends, unless some one appears in court as 
claimant either of the res or its proceeds. When a claimant 
appears he becomes a party to the proceedings, and may de-
fend, take an appeal, or writ of error, or adopt any other 
proceeding that a party properly before the court may be 
entitled to.

It is true that in placing such cases on the dockets of our 
courts, and in the reports of our decisions, the name of the 
vessel or thing seized is often retained; but in all cases where 
any defensive action is taken, some person must appear and 
claim an interest or a right to be heard on account of his 
relation to the property.

It is said that the statute of Missouri allows the steamboat 
to be sued by name, and allows a defence to be made by the 
owner in the name of the vessel.

But the States cannot in this manner confer on an inani-
mate object, without sense, or reason, or legal capacity, the

t to prosecute legal proceedings in the Federal courts. 
01 does the statute under which these proceedings were 
a ’a the State court present any difficulty to a party inter-

St k  th0 in asserting his rights. Section 12 of the 
^earn oat Law,*  provides that the owner, captain, agent, 
act,81^nee} °r an^T creditor of the boat, may appear to the 
defend ^e^a^'°t the boat or vessel, and plead thereto and 
thisl’ ti^ 8ame ’ and though it has been the practice to do 
do wln * 6 Uame the vessel, it has never been held, nor

e suPPose it ever will be by the State courts, that an

* 1 Revised Statutes of Mis souri, 806. *
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owner cannot appear in his own name and assert his rights 
in the vessel.

Section 38, however, relieves the matter of all embarrass-
ment, and shows that the framers of the statute seemed to 
think as we do, that when an appeal or writ of error was to 
take the case to a higher court, it should be by some person 
who asserted an interest in the vessel. With the liberal pro-
vision which that section makes for review of the judgment, 
there can be no necessity that we shall so far violate reason 
and law as to permit a steamboat to bring a suit here by 
writ of error.

If any person or corporation whom this court can recog-
nize as a legal entity, capable of sustaining a suit in this 
court, has an interest in such a controversy, that party must 
connect himself with the case in such a manner as to enable 
himself to assert his rights here. It cannot be done in the 
name of a steamboat.

An examination of the records in these cases shows that 
Adolph Heinecke did in the inferior court claim to be the 
owner, and defended the suit in the name of the steamboat. 
He likewise made affidavit that he was the owner, and gave 
bond to enable him to appeal to the Supreme Court of the 
State. But instead of taking the appeal in his own name he 
took it in the name of the steamboat. We are of opinion 
that by a liberal construction of the record he may be so far 
regarded as claimant and party to the record as to enable 
him to bring a writ of error to this court in his own name 
if he shall be so advised. The present writs are

Dism iss ed .
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Lint hicum  v . Ray .

1. The possession of a wharf by the defendant under color and with claim of
title is sufficient to put the plaintiff, in an action on the case for obstruct-
ing him in its use, upon proof of a better title to the wharf, or, of an 
equal right with the defendant to its use.

2. A right not connected with the enjoyment or use of a parcel of land can-
not be annexed as an incident to that land so as to become appurtenant 
to it.

Erro r  to the Supreme Court of the District of Columbia.
This was an action on the case for obstructing the plaintiff 

in the use of a wharf in the city of Georgetown, in the Dis-
trict of Columbia. The wharf was situated on the south side 
of Water Street, between Market and Frederick Streets, in 
that city, and extended one hundred and one feet on the 
Potomac River. The plaintiff asserted a right to its use 
under various mesne conveyances from Francis and Charles 
Lowndes. It appeared from the evidence that, in the year 
1800, these parties were the joint owners of a wharf occupy-
ing the site of the present wharf, and of similar dimensions. 
At the same time, Francis Lowndes owned in his own right 
two lots on the north side of Water Street, opposite the 
wharf, which he had improved by the erection thereon of 
two warehouses. These buildings were separated from each 
other by about twenty feet. In 1804 the two Lowndes united 
in a deed conveying to Richard and Leonard H. Johns the 
intervening lot between the two buildings, with its appur-
tenances, and also to them-, “ their heirs and assigns, the 
privileges and rights of using the wharf built” by the 

owndes, “ free of all expense, for the purpose, from time to 
time, of mooring their ships or vessels, and for loading and 
un oading the same,” and for all goods imported or exported 
y t em. The several mesne conveyances which bring the 

P’opeity to the plaintiff cover the same lot and the same 
privileges and rights of using the wharf,” describing both 

in similar language. '
On the other hand, the defendant asserted a right to the

16VOL. IX.
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wharf itself, as it now existed, and not merely a right to its 
use, and traced his title to the same original source,—Francis 
and Charles Lowndes.

It appeared from the deeds produced, that in April, 1800, 
these parties conveyed to one Templeman, in trust to in-
demnify him for his past indorsements, and any future in-
dorsements he might make for them, and one John Suter, 
of notes in the Bank of Columbia, the two improved lots on 
the north side of Water Street, and the wharf mentioned. 
The trust-deed’was accompanied with a power to the grantee 
to sell this property, and apply the proceeds to the payment 
of the notes indorsed by him, which were not taken up at 
maturity by their makers. In 1807, Templeman conveyed 
the property to Walter Smith upon trust to sell the same, 
whenever requested by the Bank of Columbia, to pay certain 
notes. In this conveyance Francis Lowndes joined. By 
sundry mesne conveyances from Walter Smith, the property, 
as contended by the defendant, became vested in him in 
1858. At this time the wharf, which existed in 1804, had 
perished, and a new wharf, the one now in existence, was 
constructed in its place by the defendant, and has ever since 
remained in his exclusive possession.

The court below instructed the jury, that upon the evi-
dence produced in the case the plaintiff was not entitled to 
recover, and the jury accordingly found for the defendant. 
The plaintiff excepted to the instruction, and brought the 
case here.

Messrs. Bradley and Wills, for the plaintiff in error.

Messrs. Cox and Davidge, contra.

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

We do not deem it important to consider whether the 
conveyance to Smith from Templeman, the trustee, w 
authorized by the power contained in the deed to the at , 
or whether the subsequent conveyances undei Smit op
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ated to vest a good title to the land upon which the present 
wharf is situated, or such a right of wharfage as to authorize 
the construction and exclusive use of the present wharf. The 
possession of the defendant under color and with claim of 
title is sufficient to put the plaintiff upon proof of a better 
title to the wharf, or, at least, of an equal right with the 
defendant to its use. And such proof he has not produced. 
The deed of the two Lowndes to the Johns in 1804, under 
which he derives all the claim he possesses, only conferred 
a right to the use of the wharf then in existence, and not 
any general right of wharfage, or any right to the land cov-
ered by the wharf. Its language is that it grants the right 
“of using th© wharf builf" by the Lowndes, referring clearly 
to the structure then erected. And the right to use the 
wharf is limited to that of mooring to it the ships and ves-
sels of the grantees, for loading and unloading, and of passing 
over it goods imported or exported by them. The deed con-
tains no provision for keeping the wharf in repair, or for 
building a new one in case of its destruction, or any clause 
indicating an intention to confer any right or privilege of 
greater duration than that of the structure then existing.

Nor was the right to use the wharf made appurtenant to 
the twenty-feet lot, situated on the north side of Water Street, 
by being conveyed to the Johns in the same instrument. It 
was in no way connected with the enjoyment or use of the 
lot, and a right not thus connected cannot be annexed as an 
incident to land so as to become appurtenant to it.* -

The right was not attached as an incident to any estate; 
it passed by a grant in gross, and was necessarily limited in 
its duration by the existence of the structure with which it 
was connected.

Jud gmen t  af fi rmed .

* Ackroyd v. Smith, 10 Com. Bench, 164.
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Ex pa rte  Zell ner .

Where an act of Congress gives, as part of the general system of organiza-
tion of a court, an appeal from any final judgment or decree which may 
hereafter be rendered by it, an appeal lies from a judgment rendered 
under an act which gives the court jurisdiction to pass, in the usual way, 
and not by any special proceedings, upon a class of cases additional to 
those of which it already had jurisdiction, even though nothing be said 
in such act about an appeal.

Zell ner  filed his petition in this court, and moved for a 
mandamus to the Court of Claims to compel them to allow 
an appeal from a decree which that court had made against 
him. The case was this. The relator was the owner of a 
quantity of cotton, stored at Macon, Georgia. In February, 
1866, a special agent of the Treasury Department seized and 
carried away the same, and it was afterwards shipped by 
another.agent of that department to the city of New York, 
and there sold by an agent of the government for $3076, 
after deducting all charges and expenses. On this state of 
facts the relator applied to the Court of Claims for a judg-
ment against the government, in his favor, to this amount.

The court, on full consideration, denied the claim and dis-
missed the petition : whereupon he prayed an appeal from 
the decree of dismissal, which was refused. The single 
question presented was, whether or not the relator was enti-
tled to an appeal. And this depended upon the construc-
tion to be given to certain statutes, as follows: An act of 
24th February, 1855,*  conferred jurisdiction upon the Court 
of Claims “ to hear and determine all claims founded upon 
any regulation of an executive department, or upon any con-
tract, express or implied, with the government,” “ and also 
all claims which may be referred to said court by eithei 
house of Congress.” An act, of 3d March, 1863,f amend-
ing the former act, conferred jurisdiction, in addition to the 
above cases, “ of all set-offs, counter-claims, claims for dam-

* 10 Stat, at Large, 612. f 12 Id. 765.
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ages, whether liquidated or unliquidated, or other demands 
whatsoever, on the part of the government, against any per-
son making claim against the government in said court/’

The 5th section of this act of 1863 provided “ that either 
party may appeal to the Supreme Court of the United States 
from any final judgment or decree which may hereafter be ren-
dered in any case by said court wherein the amount in con-
troversy exceeds three thousand dollars, under such regu-
lations as the said Supreme Court may direct.”

There was yet, however, another act in the case, the act 
providing for the collection of abandoned property in insur-
rectionary districts, passed March 12th, 1863, under which 
the property in question was seized. This statute provided, 
in the 3d section, that “ any person claiming to have been 
the owner of any such abandoned or captured property may, 
at any time within two years after the suppression of the re-
bellion, prefer his claim to the proceeds thereof in the Court 
of Claims; and, on proof to the satisfaction of the said court, of 
the ownership of said property, of his right to the proceeds 
thereof, and that he has never given any aid or comfort to 
the present rebellion, receive the residue of proceeds, after 
deducting expenses,” &c. The act contained no provision for 
an appeal from the judgments or decrees of the court. It was 
passed by Congress on the same day that the act of 1863, 
above referred to, was passed, reorganizing the Court of 
Claims, and authorizing it to render judgments against the 
government, with the right of either party to appeal to the 
Supreme Court, as already stated, though it was not approved 
y the President till nine days afterwards.

t was supposed below, as the act concerning abandoned 
an captured property conferred upon the Court of Claims 
a new subject of jurisdiction in addition to those previously 
provided for, and at the same time made no provision for 
appeals to the Supreme Court from their judgments or de-
crees, that no right of appeal existed in respect to either 
Par y, and that the general provision in the 5th section of 

ei act reorganizing the court, and conferring what may be 
e its general jurisdiction, could not be invoked.
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Mr. Durant, in support of the motion, argued that the Aban-
doned Property Act left the practice, remedy, and all juris-
dictional conditions, to previous legislation about the Court 
of Claims; and that so an appeal existed under the act of 
March 3d, 1863, reorganizing that court.

Mr. Hale, special counsel of the United States, contra, citing 
and relying on United States v. Nourse,*  and the 1st section 
of the act of 25th June, 1868, providing for the allowance of 
an appeal by the government from all final judgments of the 
Court of Claims adverse to it, whether such judgment shall 
have been rendered by virtue of the general or any special 
power of the court—contended that no appeal being specially 
given by the Abandoned Property Act, and the whole matter 
in proceedings under that act being referred to the satisfac-
tion of the Court of Claims, the case was not embraced by 
the general right of appeal given by the previous act of 
March 3d, 1863, reorganizing the Court of Claims.

> Mr. Justice NELSOK delivered the opinion of the court.
We cannot agree to the view that the general provision 

in the 5th section of the act of March 3d, 1863, reorganizing 
the Court of Claims, and conferring what may be called its 
general jurisdiction, cannot be invoked in this case. The 
language of that section is general: “ Either party may ap-
peal to the Supreme Court of the United States from any 
final judgment or decree which may hereafter be rendered 
in any case by said court.” This court was organized as 
a special judicial tribunal to hear and render judgment in 
Cases between the citizen and the government; the subjects 
of its jurisdiction were defined in the act, and, generally, t e 
mode of conducting its proceedings, subject, of course, to 
such alterations and changes as Congress from time to time 
might see fit to make. The subjects of its jurisdiction eon 
be enlarged or diminished, but this would not disturb or in 
any way affect the general plan or system of its organization.

* 6 Peters, 470, 494.
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If new or additional subjects of jurisdiction were conferred 
the effect would be, simply, to increase the labors of the 
court, the cases to be heard and determined under the exist-
ing organization.

In the regulation of the jurisdiction of the United States 
Circuit and District Courts, by the Judiciary Act of 1789, 
the 22d section of that act, together with the 2d section of 
the act of 3d March, 1803, provided for writs of error and 
appeals from all final judgments or decrees of the District to 
Circuit Courts, and from all final judgments and decrees of 
the Circuit to the Supreme Court. The jurisdiction of both 
these courts has been enlarged, from time to time, since this 
organization; and it has never been doubted but that the 
judgments or decrees founded upon these new subjects of 
jurisdiction were liable to the operation of these general 
provisions in respect to writs of error and appeals. The case 
of United States v. Ferreira*  illustrates the principle.

The power to hear and adjudicate upon certain claims 
under the treaty of 1819, between this government and Spain, 
was conferred upon the District Judge of the United States 
for the Northern District of Florida. In a case before him 
he rendered a decision against the government, from which 
the United States District Attorney appealed to the Supreme 
Court, which, it was admitted, would have been regular if 
the adjudication had been rendered by the judge as a court, 
and the decree, that of the District Court. But, it was held, 
that the power was not conferred upon the judge in his ju- 
icial capacity, sitting as a court, but upon him as a com-

missioner; and hence, an appeal under the 22d section of 
t e Judiciary Act would not lie. The same principle is 
stated in United States v. Circuit Judges.^

he case of United States v. Nourse, relied upon against 
is motion, was a case of special and summary jurisdiction, 

un ei the act of 15th May, 1820, in which the mode of pro- 
ing is particularly pointed out, and in which a special 

1110 e taking an appeal is prescribed, and in respect to the 
■----- ----

* 13 Howard, 40. f 3 Wallace, 675.
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proceedings before the district judge they could be taken at 
chambers as well as in court.

As it respects the act of Congress in question, no special 
proceedings are prescribed to the Court of Claims or to the 
claimant. Any person claiming to be the owner of aban-
doned or captured property within the meaning of the act 
may, at any time within two years after the suppression 
of the rebellion, present his claim for the proceeds to the 
Court of Claims, and they are to proceed, in the usual way, 
to hear and adjudicate upon the question of ownership and 
right to the proceeds, according to the proofs and law of 
the case.

We are referred to the 1st section of the act 25th June, 
1868,*  as bearing upon this motion, which provides for the 
allowance of an appeal by the government from all final judg-
ments of the Court of Claims adverse to it, whether such 
judgment shall have been rendered by virtue of the general 
or any special power of said court. We can only say that 
in the view the court have taken of this case this section has 
no application to it. The judgment has not been rendered 
by the court under any special power conferred; and it is 
not pretended that the effect of it is to take away the right 
of the claimant to appeal from a judgment under the general 
jurisdiction of the court.

Moti on  grant ed .

Barney  v . Sch meid er .

1. It is not sufficient to sustain a verdict for the plaintiff, that the testimo y
on which it was founded was known to the court by whom the jury _ 
charged to find such a verdict. The evidence must be submitte 
jury, or the charge is erroneous. ... -tain

2. The question, whether certain imported goods were similar o c
other goods described in the revenue law, for the purposes o CU re 
duties, is a mixed question of law and fact, and cannot, y 1 
charge of the court, be wholly withdrawn from the jury.

* 15 Stat, at Large, 75.
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3. The proper mode of proving papers on file, in any of the departments
or public offices of the government, is by procuring certified copies 
from those persons who have them in custody. The counsel for the 
government cannot be compelled to produce either such copies or the 
originals for the benefit of parties who may be litigating with the gov-
ernment.

4. Notice, therefore, to the party or counsel representing the government to
produce such papers, does not authorize the party giving the notice to 
use other copies than those properly certified as above stated.

Erro r  to the Circuit Court for the Southern District of 
New York, the case being thus:

Schmeider sued Barney, collector for the port of New 
York, in the court below, in an action of assumpsit with the 
common counts only, to which Barney pleaded the general 
issue. The plaintiff’s claim was for duties on certain woven 
goods alleged to have been unlawfully collected of him by 
the defendant as collector of the port of New York, and 
which had been paid under protest. The act under which 
the goods were rated for duties, provided that on all de-
laines, cashmere delaines, muslin delaines, barege delaines, 
comprised wholly or in part of worsted, wool, mohair, or 
goat s hair, and on all goods of similar description, not exceed-
ing fifty cents in value per square yard, two cents per square 
yard shall be paid. And the point in dispute was whether the 
goods of plaintiffs, on which the two cents per yard had been 
assessed, were goods of a similar description to those above 
mentioned, within the meaning of the act. A jury was called 
and sworn, and directed by the court to fipd a verdict for 
t e plaintiffs, which was done, and judgment rendered for 
the amount claimed.
«o' PaPer was found in the record under the caption of 

ase and Exceptions,” signed and sealed by the judge who 
presided at the trial. This paper set forth some things 

h Were sa^ *°  be shown by the evidence, some things 
w ic appeared in evidence, and a large part of it was the 

ence itself. There was also the full charge of the court, 
e prayei for instructions on the part of the defendant, which 
ere refused, and the exceptions of the defendant.
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Counsel for and against.

Among other matters found in the bill of exceptions was 
. this statement in the charge of the court to the jury:

“ The testimony taken on a former trial has, with the consent 
of both sides, and with the approbation of the court, been put 
in. It is very voluminous. It has not been read before this 
jury, nor was it necessary that it should be, for it was delivered 
in the hearing of the court only a few days since, and is fresh 
in its recollection. There is very little discrepancy in the testi-
mony.”

The court then proceeded to tell the jury what this evi-
dence showed that was material to the issue, and to make a 
very able argument on the law of the case, and directed the 
jury to find for the plaintiff, or rather said, “ the verdict 
ought to be for plaintiffs.” To this part of the charge the 
defendant excepted specially.

In the course of the trial the plaintiff, having given the 
defendant due notice to produce at the trial the original ap-
peals made by him to the Secretary of the Treasury, was 
permitted to use copies proved by witnesses who mailed the 
originals, because defendant did not produce the originals. 
This was also excepted to. The questions now here were 
these;

1. Whether it was error in the court below, under the 
circumstances described, to tell the jury that their verdict 
ought to be for the plaintiff.

2. Whether it was error to allow the plaintiff to use t e 
copies proved by the witnesses who mailed the originals.

3. Whether, on a right construction of the tariff ad a 
ready quoted, the expression, “ goods of a similar descrip 
tion,” was confined to one ascertained species of goo s, or 
was applicable to others in addition ; this last question, ow^ 
ever, not being necessary to be passed on, if either o 
others were decided in the affirmative.

Mr. Hoar, Attorney-General, and Mr. Field, Assistant AU 
ney- General, for the United States. Mr. Evarts, contra.
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Mr. Justice MILLER delivered the opinion of the court.
The seventh amendment of the Constitution declares, that 

in suits at law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved.

This right may be waived by the party. The act of March 
3d, 1865,*  provides a mode by which the parties to a suit 
may submit the matter proper for a jury to the court; and 
the case of Norris v. Jackson, decided a few days ago,f gives 
the mode of proceeding under that statute, and explains 
what may be received in such cases, and how the matter 
proper for review may be brought before, this court.

If, then, the parties in the present case had been willing 
to waive a jury and permit the court to find both the law and 
the facts, there was no difficulty in doing this, and in pre-
senting the law to this court for review. For it is never to 
be forgotten that, in common law cases, it is the ruling of 
the inferior court on the law alone which this court is author-
ized to review. The common law admitted of no re-exam- 
inatiou of the facts found by a jury, except by granting a 
new trial in the same court in which the verdict was ren-
dered, and the constitutional amendment just referred to, 
forbids any other mode of re-examination than that which 
accords with the rules of common law.

As the defendant in this case did not waive his right to 
have the facts tried by a jury, it was the duty of the court to 
submit such facts to the jury that was sworn to try them.

It is needless to say that this was not done. The state-
ment is clear that the case was decided upon the testimony 
fa en on a former trial, and not read before this jury, be-
cause the court had heard it in the first case, and did not 

eem it necessary to be heard by the jury in this case.
ha ” iS have a jury trial in which the plaintiff,

ving failed to offer any evidence at all, or any competent 
evi ence, the jury finds for the defendant for that very rea-

• And in such case it is strictly correct, if the plaintiff*  
oes not take a non-suit, for the court to instruct the jury to

* 13 Stat, at Large, 501. f Supra, 125.
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find, for the defendant. But we have never before heard of 
a case in which the jury were permitted, much less instructed, 
to find a verdict for the plaintiff on evidence of which they 
knew nothing except what is detailed to them in the charge 
of the court. It is obvious that if such a verdict can be 
supported here, when the very act of the court in doing this 
is excepted to and relied on as error, the trial by jury may 
be preserved in name, but will be destroyed in its essential 
value, and become nothing but the machinery through 
which the court exercises the functions of a jury without its 
responsibility.

It is insisted with much ingenuity that in this case there 
was no disputed fact for the jury to pass upon, and that the 
only issue in the case being one of law, it was proper for the 
court to dispose of it. If this were so, the instruction of 
the court might be sustained, provided the undisputed facts 
necessary to sustain the verdict had been submitted to the 
jury. But let us see if this assumption is supported by the 
record. The form of the pleadings shows nothing and ad-
mits nothing. The plaintiff then must make a case by evi-
dence to the jury. Looking into the case stated and as 
though it had been read to the jury, we find that plaintiff s 
claim is for duties on certain goods unlawfully collected of 
him by defendant as collector of the port of New York. 
The act under which the goods were rated for duties pro-
vides that on all delaines, cashmere delaines, muslin delaines, 
barege delaines, comprised wholly or in part of worsted, 
wool, mohair, or goat’s hair, and on all goods of similar de-
scription, not exceeding fifty cents in value per square yard, 
two cents per square yard shall be paid. And the point in 
dispute was whether the goods of plaintiffs, on which the 
two cents per yard had been assessed, were goods of a simi ar 
description to those above mentioned, within the meaning 
of the act. Now it is clear that this question alone is one o 
mixed law’ and fact, because until we are informed by testi 
mony as to the nature and character of plaintiff s goods, no 
construction or view of the law can be applied to them. 
The court can only know’ by evidence what kind of gooes
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were assessed by the collector, and this at once dispels the 
idea that the case could in any sense present an abstract 
question of law. But before the court or the jury could get 
to these questions there were several others, purely matters 
of fact, to be decided. The rate at which the goods were 
actually assessed, the payment of the duties as thus assessed, 
the protest at the time of payment, and the appeal to the 
Secretary of the Treasury, were all essential to the plaintiff’s 
recovery and necessary to be found to the satisfaction of the 
jury. The judge also tells us that “ there is very little dis-
crepancy in the testimony.” But where there is any dis-
crepancy, however slight, the court must submit the matter 
to which it relates to the jury, because it is their province to 
weigh and balance the testimony and not the court’s. The 
proposition is not, therefore, sustained, that nothing but a 
question of law was to be decided.

There is another error, however, which, although unim-
portant in this case, may arise very often in the numerous 
suits to recover back taxes paid under protest in the customs 
and in the internal revenue departments.

The plaintiffs having given the defendant due notice to 
produce at the trial the original appeals made by them to 
the Secretary of the Treasury, were permitted to use copies 
proved by witnesses who mailed the originals, because de- . 
fendant did not produce the originals. This was excepted 
to and was error, and it would be equally error if the United 

tates had been the nominal, as it was the real, defendant in 
t e suit. The papers showing this appeal, when filed with 

e secretary, became part of the records and archives of his 
0 ce, and the law is well settled that in such case the origi- 
na s need not be produced in any trial, but that copies of 

em, certified by the officer in whose charge they properly 
the’ be USe(^ the same effect as the originals. If 

government needs these copies she produces them when 
the r086810 USe ^ern* any one e^se want8 to use them 
duce^ ^I°V^e8 ^ie mean8 by which such copies can be pro-
prod are best attainable evidence, and must be

nee ,unless some sufficient reason is shown for not doing
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so. The government is not bound to furnish either tbe orig-
inals or certified copies to suitors with whom it is contend-
ing, unless upon demand at the proper office, and tender of 
the lawful fees.

For this and for the other errors mentioned the judgment 
must be

Reve rse d , an d  a  venir e  faci as  de  novo  is  order ed .

Swai n  v . Seam ens .

1. A contract to build, on a lot sold upon mortgage, a mill fifty feet wide by
one hundred and fifty long, is not, as a proposition of law, substantially 
complied with by building one that is seventy-eight feet wide by a hun-
dred long, even though the purpose of the contract was to give tbe 
vendor security for the purchase-money of the lot, and though the mill 
of the latter dimensions have cost more and be better adapted to the pur-
poses intended than such a one as was contracted for.

2. But if the vendor, having made an agreement that upon a mill of the
former dimensions being built on the lot sold, he will accept policies of 
insurance on it for the amount of another mortgage collateral to one 
given on the property sold, and he does accept such policies, he cannot 
decline to enter satisfaction on such other mortgage because the mill was 
not of the dimensions contracted for. He waives by such acceptance of 
the policies all right to object to the variation in the construction.

3. Where a person tacitly encourages an act to be done, he cannot afterwar s
exercise his legal right in opposition to such consent, if his conduct or 
acts of encouragement induced the other party to change his position, 
so that he will be pecuniarily prejudiced by the assertion ofsuchadver 
sary claim.

4. The statute of frauds cannot be set up as a defence to the performance o
one formal item of an agreement, where the contract has been fully per 
formed by the party asking such performance, and, except as to sue 
remaining formal item, by the other party also.

Appeal  from the Circuit Court for Wisconsin, in vhich 
court Seamens and others filed a bill against Swain, praying 
that a mortgage executed to him, Swain, by Medbery an 
wife, on certain lots, of which he, Seamens, and the ot ie 
were now owners, in Wisconsin, might be cancelle .

It appeared that in 1855, Swain sold to Medbeiy
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one Aldrich real estate in Michigan for $52,400, of which 
$10,000 was paid in cash, and the balance, $42,400, secured 
by a mortgage on the lands, payable in instalments at dif-
ferent times; and that on this Michigan land, foundations 
had been made in the previous autumn, by driving piles for 
the erection of a saw-mill fifty by one hundred and fifty feet 
in size; that Medbery was then the owner of certain lots in 
Wisconsin; and that on the same day and in pursuance of 
articles of agreement preceding the sale, to give additional 
security to the extent of $6666.66, he and his wife executed 
to Swain a mortgage on these lots as additional security.

On the Wisconsin mortgage, Swain, on the same day that 
it was given, indorsed the following stipulation, which gave 
rise to this suit:

“It is hereby agreed, that if within two years from this date 
the large saw-mill, fifty by one hundred and fifty feet in size, shall 
be properly built and completed, upon the foundation commenced last 
fall, by driving piles, to accept in place of the within mortgage, 
security in proper fire insurance policy, or policies, on said large 
saw-mill, and thereupon to discharge the within mortgage.”

The stipulation above made was in pursuance of a contract 
made by the purchasers in the previous articles of agree-
ment, to keep the buildings erected, and the large saw-mill 
to be erected, upon the premises, insured in some safely re-
puted fire insurance company or companies against fire, and 

i that they should assign the policy or policies to Swain, and 
j that in default thereof it should be lawful for him, Swain, to 
; e°eet the insurance himself, and that the premiums and the 

costs and charges of his doing so, should be a lien on the 
mortgaged premises.

The  bill  alleged that subsequently to the execution of the 
agreement indorsed by Swain on the mortgage, and within 
t e two years, there was built and completed upon the 

ichigan lands, and upon the foundation referred to in the 
a large not of 50 by 150 feet, but

y 100; this mill, however, being larger and of greater 
ue and better adapted to the purposes intended than one of the
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dimensions originally contemplated; and that the said mill, as 
built and completed, was assented to and accepted by Swain as 
a compliance with the said written agreement indorsed on the 
Wisconsin mortgage; that in May, 1856, Medbery and Al-
drich caused the new saw-mill to be insured in different com-
panies named, to the extent of $6000; and that these poli-
cies of insurance were duly transferred and delivered to 
Swain, and accepted and assented to by him as a compliance with 
the agreement, and that he had them in possession; that in 
October, 1857, Swain caused the new mill to be further in-
sured for one year in the name of Medbery & Aldrich, for 
his own use and benefit; that in September, 1858, he again 
caused the new saw-mill and other buildings on the premises 
to be again insured for one year in the name of Medbery 
& Aldrich, but for his own security, and paid out for pre-
mium $210; that all these insurances mentioned were ob-
tained at the request of Swain, with the consent of Medbery 
& Aldrich, and upon the understanding that they should 
reimburse him the premiums ; that in November, 1858, Swain 
and Medbery & Aldrich accounted respecting the amount 
due upon the mortgage, and that Medbery & Aldrich then 
paid him $15,236.06, in which sum was included, as paid by 
Swain during 1857 and 1858 for premiums on the new saw-
mill and other property mentioned in the mortgage, the sum 
of $446.50, and interest.

That “ during the building and erection of the said large 
saw-mill upon the premises referred to in the written agree-
ment aforesaid by said Medbery & Aldrich, the said de-
fendant, Swain, was present at different times, and was in-
formed by said Medbery & Aldrich, or one of them, of the 
intended or the then variation in the dimensions of said 
saw’-mill from 50 by 150 feet, as specified in said written 
agreement, and that the said mill, as was then being built 
or was then completed, would be of greater value and better 
adapted for the uses and purposes intended than it would e 
if built of said dimensions as specified in said written agiec 
ment, and that the said defendant was then and there as^e 
by said Medbery & Aldrich, or one of them, to consent to
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such alteration, and accept the mill as then being built, and 
since completed, in lieu of the one mentioned in said written 
agreement, and that the said defendant did then and there 
agree to accept, and did accept the said mill so being built, and 
afterwards completed, in lieu of the one mentioned in said 
written agreement, and as a compliance on the part of said 
Medbery & Aldrich with the said written agreement on his 
or their part.”

The mortgage on the Michigan property not being paid, 
Swain foreclosed it, and on a decree, finding $22,464 due, 
sold and purchased the premises for $19,600.

The  answ er  denied that Medbery & Aldrich completed 
the mill substantially according to the agreement; denied 
that Swain consented to or acquiesced in the departure from 
the plan for constructing the mill; and, admitting that Swain 
did accept policies of insurance upon the mill which was 
built, denied that he did so in pursuance of the agreement, 
or that he accepted the policies as a compliance on the part 
of Medbery & Aldrich.

The statute of frauds of Wisconsin, it may be necessary 
hereto state, enacts,*  that “no estate, or interestin lands, .,. . 
nor any power over or concerning lands, or in any manner 
relating thereto, shall be created or surrendered, . . . unless 
by deed or conveyance in writing, &c.and that “ the term 
ands, shall be construed as coextensive in meaning with 

ands, tenements, and hereditaments;” and the terms “es-
tate and interest in lands,” to embrace every estate and in-
terest, freehold and chattel, legal and equitable, present and 
uture, vested and contingent in lands as above defined.

Tbe right to have the cancellation prayed for, depended 
erefoie upon the following questions:

• Was the mill constructed in substantial conformity 
with the agreement ?

2. If constructed differently, did Swain consent to or ac-
quiesce in the departure from the original plan; or

* Code of 1858. nn. fil.8 A15,
17VOL.ix.
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3. Did Swain, after its construction, accept policies on the 
mill in pursuance of the agreement?

If any one of these questions were answered in the affirm-
ative, then, obviously the mortgage was to be cancelled.

4. Unless, indeed, there was something in the statute of 
frauds, as above quoted, which interfered with such a con-
clusion.

The second and third questions were obviously questions 
of pure fact, and the court below, which decreed the cancel-
lation, considered, as this court (on appeal from that decree) 
also considered, that the evidence made it clear, on direct 
proofs, that Swain had in fact acquiesced in the departure 
in the building of the mill, and moreover that after its con-
struction he had accepted policies, by this means also waiving 
any objection to such variation.

On the two points of law it was contended by Mr. J. M. 
Howard, for the appellant:

1. That the contract was clear and specific to properly 
build and complete a mill of a fixed, intelligible, and practi-
cable size; and that this being so the court was bound to hold 
the parties to it; and so bound whether the mill really built 
was of greater value or of less than the one contracted to be 
built, the creditor having a right to stipulate for just such a 
mill as he pleased.

2. That the agreement to modify the stipulation as to the 
dimensions of the mill was an agreement which did, in truth, 
provide for the 44 surrender ” of one “ estate or interest in 
lands ” and for the creation ” of another, and was therefore 
void within the Wisconsin statute of frauds.

Mr. M. H. Carpenter, contra:
1. What was the spirit of the agreement? Swain was not 

contracting for a mill which he was to use. He had sol t 
land. What he had in view was security, and security alone. 
Precise dimensions were of no consequence to him, va 
was everything; because upon value depended his secun y, 
which was the subject of the agreement. The literal re-
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quirements of the agreement would have been satisfied by 
the construction of a mill of any value, or of no value, pro-
vided it were 50 by 150 feet, for this is the only specification 
in the agreement in regard to the mill. This, however, 
would not have satisfied the spirit of the agreement. But 
if a worthless mill, 50 by 150 feet, would not have done this, 
then a mill of any dimensions, but of value sufficient to sup-
port an insurance equal to $6666.66, does do it; does satisfy 
this spirit. In other words, the true spirit of the contract, 
so far as regards Swain, was value, not form; and, if the 
mill actually constructed was of greater value than one con-
structed 50 by 150 feet would have been, and it could be in-
sured to the amount of $6666.66, then such mill satisfied the 
agreement in its true spirit and according to the intention 
of the parties. But the point is not important. We do not 
urge it. The evidence, which the court will see absolutely 
demands affirmative answers to the second and third ques-
tions, renders any discussion of this first one useless. If 
Swain accepted the mill either by words, or by silence as 
expressive as words, or by receiving policies upon it, there 
is an end of the case.

4s io the statute of frauds, no question arises under it. The 
point seems to be faintly urged. A variation in an agreement 
as to the size of a saw-mill, is not a surrender of or a crea-
tion of an interest in land. If it were, then without insist-
ing on what cases assert, that a written or sealed instrument, 
even when within the statute, may be varied as to the time or 
manner of its performance, or may be waived altogether by 
a subsequent parol agreement, the conclusive answer here 
is, that the contract was fully executed on the side of both 
parties, and that Swain, after standing by and witnessing 
t<e completion of the mill with its actual dimensions, and 
freeing to it, is equitably estopped from objecting to cancel

moitgage upon the ground of change in the plan. The 
octrine that where a person encourages an act to be done, 

in any way accepts it when done, he cannot afterwards 
fecti0186 h* 8 in opposition to such consent, is per-

y settled, and is applied in all cases where a party has
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by word or act given others reason to believe that if he had 
a right, he intended to waive it, and where such others would 
be prejudiced by his asserting his right. Authorities need 
not be cited for this horn-book law.

Mr. Justice CLIFFORD delivered the opinion of the court.
Subsequent to the removal of the case from the State court 

to the Circuit Court a new bill of complaint was filed by the 
consent of the respondent, so that it is not necessary to refer 
to the proceedings in the suit before the petition for the re-
moval was granted.

Swain, the appellant and respondent, owned certain real 
estate situated in the State of Michigan, and on the four-
teenth of April, 1855, he sold the same to John W. Medbery 
and James F. Aldrich for the consideration of fifty-two thou-
sand dollars, as appears by the pleadings.

Pursuant to the terms of the sale the purchasers paid ten 
thousand dollars in cash when the deed was executed, and 
gave back a mortgage on the same real estate to secure the 
balance of the purchase-money, which was payable in instal-
ments at different times. Medbery at that time was the 
owner of an undivided third part of certain lots situated in 
Milwaukee, in the State of Wisconsin, together with a flour- 
ing-mill erected thereon, called the Empire Mill, and he and 
his wife, on the same day and as a part of the same transac-
tion, gave a mortgage of the same lots and mill to the appel-
lant as additional security for the balance remaining unpaid 
of the purchase-money of the first-mentioned real estate.

Prior to the purchase and sale of the Michigan real estate 
the foundation for a saw-mill, fifty feet by one hundred an 
fifty feet, to be erected on the premises, had been commence , 
and the mortgagee, at the time the second mortgage was ex 
ecuted as additional security, stipulated and agreed with t e 
mortgagors therein that if the mortgagors in the first mor 
gage built and completed the saw-mill there described in a 
proper manner upon the foundation so commenced, wit in 
two years from that date, he would accept as security in t e 
place of that mortgage proper fire insurance policies on sa
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saw-mill, and would thereupon cancel and discharge the said 
second mortgage. Reference is made to the stipulation for 
its exact phraseology, as more fully set forth in the record, 
and it will be seen that it was duly executed under the hand 
and seal of the appellant, and was indorsed at large on the 
second mortgage which was given as additional security.

Substantial compliance on the part of the mortgagors in 
the first mortgage with all the conditions of that agreement, 
and within the time therein specified, is set up by the appel-
lees and complainants; and they also allege that the mort-
gagors in the second mortgage subsequently sold and con-
veyed, by deed of warranty, all their interest in and to the 
said lots and mill, and that they, the complainants, after-
wards became the purchasers of the same lots and mill; and 
they allege that at the time the suit was commenced they 
were the owners of the same in fee, as alleged in the bill of 
complaint. They do not claim that the mill built and com-
pleted, as aforesaid, was of the precise dimensions mentioned 
in the agreement, but they allege that it was of larger di-
mensions and of greater value, and that it was better adapted 
to the purposes to be accomplished; and they aver that the 
mill as built and completed was recognized and accepted by 
the appellant as a compliance with that agreement.

Based on these and other allegations the prayer of the bill 
of complaint is that the mortgage of the lots and mill, called 
the second mortgage for the purpose of identification, may 

e ordered and decreed to be cancelled and discharged, and 
t at the complainants may have such other and further relief 
as the nature of the case shall require.

Special reterence to the evidences of title exhibited by 
e complainants is unnecessary, as the parties before the 

earing in the Circuit Court entered into a written stipula- 
i°n t at the complainants at the time the bill of complaint 
as ed were the owners in fee of the lots in question and of 

titl 0Ur^u^’Tn^^ located on the premises. Possessed of the 
e lof8 and mill as previously held by the mortga- 

the8’ 6, C^m ^he complainants is that the mortgage
eon eld by the appellant should be cancelled and dis-
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charged, because, as they insist, the conditions of the stipu-
lation and agreement indorsed on the same, providing for 
that result, have all been fulfilled.

Such is the claim of the complainants, but the respondent 
denies that proposition and every element of it, and he con-
tends that the complainants have no claim to any relief, be-
cause he insists that the mortgagors in the first mortgage 
never fulfilled any of the conditions specified in that stipu-
lation and agreement; that they never built and completed 
the saw-mill therein described; and he expressly denies that 
they ever procured the. policies of insurance, as alleged, or 
that he ever accepted the mill which they did build on the 
premises as a compliance with that stipulation and agree-
ment.

Both parties were fully heard in the Circuit Court, and a 
decree was entered for the complainants cancelling and dis-
charging the mortgage, and the respondents appealed to this 
court.

II. Relief cannot be decreed to the complainants on the 
ground that the mortgagors in the principal mortgage built 
and completed a saw-mill on the premises embraced in that 
mortgage, of the dimensions specified in the written stipula-
tion and agreement which is indorsed on the second mort-
gage, as the bill of complaint concedes that they did not, in 
terms, comply with that condition, and the complainants do 
not claim in argument that the saw-mill which those parties 
built thereon was of that form or of those dimensions. Strict 
compliance, therefore, with the conditions of the stipulation 
cannot be maintained, as the proposition finds no suppoit 
either in the pleadings or proofs, but is contradicted by boti 
in every part of the record.

Proof of strict performance failing, the next proposition 
of the complainants is that the saw-mill which those mortga 
gors did build constitutes a substantial compliance with the 
conditions of that stipulation, but it is not possible to deci e 
as a conclusion of law that a saw-mill seventy-eight feet in 
width by one hundred feet in length is a substantial CO®P1 
ance with an agreement which required that the saw nn
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be constructed should be of the dimensions described in that 
instrument, even though it be shown that it cost more and 
was of greater value and better adapted to the purposes to 
be accomplished, as the appellant having stipulated that the 
saw-mill to be built should be fifty feet in width by one hun-
dred and fifty feet in length, had a right to stand upon the 
contract and to insist that it should be fulfilled according to 
its terms.

Substantial performance, it is true, is all that is required 
to satisfy any such agreement, and it may also be conceded 
that in the adjudication of controversies growing out of 
building contracts slight differences in the dimensions be-
tween the building constructed and the terms of the contract 
niay, under many circumstances, be overcome by a reason-
able application of that rule, but the differences in the case 
before the court are far too great to fall within that prin-
ciple, as the effect would be to make a new contract and 
substitute it in the place of the stipulation executed by the 
parties. '

III. Suppose neither of those propositions can be sustained, 
still the complainants contend that the decree of the Circuit 
Court should be affirmed, because they insist that the appel-
lant acquiesced in the departure from the plan and dimen-
sions as specified in the written instrument, and that he ex-
pressly accepted the said mill which those parties built and 
completed as a compliance with that stipulation.

Considerable conflict exists in the proofs upon that subject, 
an in view of that fact it becomes necessary to examine 
with some care the circumstances attending the transaction 
as bearing upon the probabilities, of the case. Duplicate 
agreements were executed between the parties to the before- 
nientioned deed of conveyance for the purchase and sale of 
t e ands therein described six months before the deed of 

e same and the mortgage back, as aforesaid, were signed 
elivered, by which the appellant agreed to sell, and the 

ba^668 an(l the mortgagors in the mortgage
agieed to purchase, those tracts of land, with certain 

ceptions, which are unimportant in this investigation, and



264 Swai n  v . Seam ens . [Sup. Ct.

Case restated in |he opinion.

also with certain reservations, of which two only need be 
noticed:

1. He reserved the house where he resided and the prem-
ises connected therewith for his benefit for one year from 
the date of the agreement.

2. Also the use and occupancy of the shop and fixtures 
connected with the same then in the possession of his brother, 
a deaf-mute, together with the use of the water “ as now 
used, or in a similar way,” so long as the said brother 
chooses to occupy the same, “ to be free of rent, let, or un-
necessary hindrance, otherwise than if in the way of other 
important improvements it may be removed” sufficiently to 
be out of the way, “ and where he can have the same use 
and privileges as before.”

By the terms of the agreement as amended the purchasers 
were to pay ten thousand dollars in cash, and they were to 
give their bond for forty-two thousand dollars for the balance 
of the purchase-money, together with a mortgage back of 
the whole real estate purchased to secure the payments, and 
they also covenanted to give a good and satisfactory security 
upon other property” for the sum of six thousand six hun-
dred and sixty-six and two-thirds dollars. They also agreed 
to keep an insurance in some safe insurance company upon 
the insurable property on the premises, to the amount of 
one-third of its value, for the benefit and security of the 
mortgagee. No provision was made for any insurance upon 
the “ other property” to be conveyed to the appellant as ad-
ditional security, but when the mortgage back was execute , 
six months later, it was therein stipulated that the mort-
gagors should “well and truly keep the buildings erected, 
and the large saw-mill to be erected, upon the premises, 
insured in some safely reputed fire insurance company or 
companies against loss by fire, and that they should assign 
the said policy or policies to the appellant or his assigns, 
and it contained the further stipulation that in defau 
thereof it should be lawful for the appellant or his assigns 
to effect the said insurance, and that the premiums pai or 
effecting the same and the costs and charges should be a ien 
on the said mortgaged premises.
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Evidently the deed of conveyance and the two mortgages, 
together with the stipulation indorsed on the second mort-
gage, must be construed together, as they constitute parts 
of the same transaction; and reference may also be made to 
the written agreement for the purchase and sale of the real 
estate embraced in the deed, as that agreement remained in 
force when the other instruments were drafted and until the 
transaction was finally closed.

Security it is stipulated shall be accepted “ in proper fire 
insurance policy or policies on said large saw-mill in place 
of the within mortgage,” but the amount of the insurance 
to be procured as the substitute for the mortgage security is 
not specified, and without reference to the instrument which 
provided for the sale and purchase of the real estate included 
in the deed of conveyance it would be difficult if not impos-
sible to define that amount, but when the several instru-
ments relating to the transaction are considered together all 
ambiguity at once disappears.

Viewed in the light of those suggestions the intention of 
the parties appears to be plain, as it is quite evident that the 
second mortgage constitutes the “ security upon other prop-
erty for the amount which the purchasers of the real estate 
agieed to give to the appellant as the seller thereof in addi-
tion to the mortgage back of the premises included in the 
deed of conveyance.

IV. Two conditions precedent are annexed to the sup-
posed right of the mortgagors in the second mortgage to 
emand that the mortgage should be cancelled and dis- 
arge , and unless it is shown that they were waived or 

modified by mutual consent they must both be fulfilled or 
“fifaPPe^ant mus^ Prevail: (1.) That the large saw-mill, 

ty y one hundred and fifty feet in size,” was properly 
m coippleted upon the foundation previously com- 
infi1106 a wo years from the date of the stipulation 
insure °n secou(I mortgage; (2.) That proper fire 
thou^T ?°^c^es 011 8a^ saw-mill to the amount of six 
were e<^ an(^ sixty-six and two-thirds dollars

*

piocuied for the benefit of the appellant, in one or the
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other of the two modes provided in the instrument of mort-
gage.

Undoubtedly the obligation to procure the policies rested 
on the mortgagors, but authority to procure them in case of 
the default of the mortgagors was vested in the appellant, 
and if he exercised that authority and actually procured the 
policies to that amount as security for their indebtedness he 
cannot set up the non-performance of that condition as an 
answer to this suit. They might procure the policies, or if 
they did not he might procure them, and in that event the 
premiums paid and the costs and charges incurred were 
made a lien on the mortgaged lands, and if he exercised the 
privilege conferred and procured the policies he is bound by 
his own act.

1. Compliance with the first condition is not shown, as 
the mill actually built is seventy-eight feet in width by one 
hundred feet in length, and not one hundred and fifty feet 
in length as described in the written stipulation, and the 
decree therefore must be reversed unless it satisfactorily 
appears that the appellant acquiesced in the change made in 
the plan and dimensions of the mill or accepted it after it 
was completed, as contended by the complainants.

Constructed as the mill was of different dimensions from 
the plan specified in the stipulation, it could not be erected 
throughout upon the foundation previously commenced, but 
it appears that it was erected on the same site, and that it is 
connected with the same water-power, and that no greater 
alterations were made in the foundation previously com-
menced than the change in the plan and dimensions of the 
mill required; and the proofs show to the entire satisfaction 
of the court that the mill as constructed cost nearly twice as 
much as it would if the plan indicated in the stipulation ha 
been followed, and that it is of greater value, and that in 
view of the site and surrounding circumstances, it is muc i 
better adapted to the purposes to be accomplished.

Intended for three gangs of saws with other machinery 
incident to such a saw-mill of modern construction, it &eems 
reasonable to suppose that the increase in the width o
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mill, as compared with the dimensions given in the stipula-
tion, would much more than compensate for the diminution 
in the length of the structure, as the length is still sufficient, 
and the effect of the alteration is to give more space where 
it is most needed.

Even the answer alleges that the second mortgage was 
given as a performance of the agreement to furnish addi-
tional security, and the appellant admits that he agreed to 
accept the policies of insurance on the saw-mill in the place 
of the mortgage, provided the mill was built of the size 
specified in the stipulation and on the foundation com-
menced before the agreement for the sale and purchase of 
the real estate was executed, but he utterly denies that he 
acquiesced in the change made in the plan and dimensions 
of the mill, or that he ever accepted or agreed to accept the 
mill as built and completed. Three witnesses, however, 
testify to the contrary, and a fourth testifies that the appel-
lant was two or three times at that place and once in the 
mill “ during the building of the mill,” and that he never 
made any objections to him or in his presence as to the 
change in the dimensions of the mill. Two of these wit-
nesses are the mortgagors in the first mortgage, who built 
and completed the saw-mill; the third was a partner with 
them in the lumber business, and the fourth is the mill-
wright who superintended the construction of the saw-mill 
and put in the machinery, and in the judgment of the court 
they are entitled to credit. They speak of his presence at 
the mill during the progress of the work and after the mill 
was completed, and the first three give the details of the 
conversation they had with him, showing to a demonstra-
tion that, if they are to be believed,.the appellant not only 
acquiesced in the change in the plan as proposed, but that 

e in terms accepted the saw-mil] erected on the premises 
as built and completed.

Opposed to the statements of those witnesses is the nega- 
ive averment of the answer and the positive denial of the 

appe ant that any such interviews ever took place, or that 
e ever gave utterance to any such sentiments, but it is a
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sufficient response to those denials of the appellant to say 
that his testimony is not of a character to discredit the 
proofs introduced by the complainants. Attempt is also 
made to contradict the complainants’ witnesses as to the 
time when they say they saw the appellant at the saw-mill 
or in that vicinity, but the error, if it be one, is not sufficient 
to discredit the witnesses, as it is quite immaterial whether 
the interview was at the time stated or a week or two or 
even a month earlier. Other considerations, such as the 
necessity for the removal of the shop of the deaf-mute 
brother, are also invoked as tending to show the improba-
bility that the appellant should have assented to the altera-
tion in the plan of the mill, but it is unnecessary to enter 
into the details, as the court is of the opinion that the alle-
gations of the bill of complaint in that behalf are fully proved 
by the direct proofs.

Next objection of the appellant is that the agreement to 
accept the mill as built and completed, even if made as sup-
posed, was void as within the statute of frauds of that State, 
because it was not in writing; but it becomes necessary 
before considering that question to determine whether the 
second condition specified in the stipulation was fulfilled so 
that the mortgagors in the second mortgage, or those claim-
ing under them, have the right, if the agreement to accept 
the saw-mill as built and completed is operative, to demand 
that the second mortgage shall be cancelled and dischaiged.

2. Whether the mortgagors in the principal mortgage kept 
the insurable property included in that mortgage insured oi 
not is not a question in this case, nor is it a question at t is 
time whether they kept the saw-mill insured as agieed m 
that instrument, but the question to be decided is whet ei 
the mortgagors, within two years from the date of the stipu 
lation, procured for the benefit of the mortgagee piopei 
fire insurance policies thereon to the requisite amount,, o 
whether the mortgagee within that period procure 
same for his own benefit, as required or permitte in 
second condition of that stipulation, when constiue in 
nection with the provision upon the subject containe in
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principal mortgage. Proper fire insurance policies might 
be procured for the purpose, as before explained, by the 
mortgagors or by the mortgagee, and inasmuch as the pre-
miums paid and the costs and charges incurred were, in the 
latter event, to be added to and considered a part of the 
debt secured by mortgage, it cannot make any difference 
whether they were actually obtained by the one or the other 
of those parties. Such being the rule to be applied, the 
question presented for decision is purely one of fact depend-
ing upon the proofs in the case, the results of which, as they 
appear to the court, will be briefly stated.

Three policies of insurance on the saw-mill were procured, 
in the year 1856, by the mortgagors for the benefit of the 
mortgagee, to wit: two thousand dollars in the Ætna In-
surance Company, two thousand dollars in the Washington 
Union Insurance Company, and two thousand dollars in the 
Jackson Mutual Insurance Company ; and the proofs show 
that the policies were delivered to the appellant, and that he 
accepted them without objection. Added together, the sum 
is a fraction less than the required amount, but the policies 
were accepted without objection, and none is now made on 
that account.

Policies on the saw-mill were obtained, the succeeding 
year, by the appellant, for the same amount, to wit: fifteen 

undred dollars in the Phoenix Insurance Company, three 
t ousand dollars in the Washington Union Insurance Com-
pany, and fifteen hundred dollars in the Ætna Insurance 

ompany; and the proofs show that the premiums wrhich he 
Pai for the same were added to the mortgage debt, and 
weie ultimately adjusted by the mortgagors.

nsurance on the saw-mill for the year 1858 was also ob- 
aine by the appellant for the same amount, and the exhibits 
n tie record show that the money he paid for the premiums 

a ^8 rePa^ to him by the mortgagors. They also paid him 
th 16 T“"6 ^me f°urteen thousand six hundred and seventy- 

re® ollais and forty-three cents, which was indorsed on 
wh' nd g* Ven f°r the balance of the purchase-money, and 

lc was secured by the mortgage of the same real estate.



270 Swain  v . Seame ns . [Sup. Ct.

Opinion of the court.

V. All of these policies, however, were for the term of 
one year, and the next objection is that they cannot be re-
garded as fulfilling the second condition of the stipulation on 
that account, as they wTould expire before some of the instal-
ments of the bond fell due; but the objection is not entitled 
to weight for several reasons: (1.) Fire policies are usually 
issued for one year, and there is nothing in the stipulation to 
justify the conclusion that the policies were to be in any other 
than the usual form. (2.) When the first three were obtained 
they were accepted by the appellant without objection. (3.) 
He asked and obtained leave of the mortgagors to procure 
the future policies, and when he came to exercise that privi-
lege he obtained them in the same form. (4.) Because, 
having been intrusted, at his own request, with the business 
of procuring the requisite insurance, it was his own fault if 
the business was neglected or was not properly transacted. 
(5.) He cannot impute fault to the mortgagors, as they paid 
on the mortgage a sum nearly equal to the anticipated cost 
of the saw-mill, especially as they had consented to leave the 
business of insurance to him, and as he was expressly author-
ized to add the premiums to the mortgage debt, and as all 
sums paid for that purpose were declared to be a lien on the 
mortgaged lands. (6.) If he desired that the insurance should 
be continued, and did not wish to transact the business, he 
should have given notice to the mortgagors; but the proba-
bility is that he felt less interest in the subject on account 
of the large payment which had been made on the mortgage 
debt.

VI. 1. Although the fee of the mortgaged premises re-
mains in the mortgagor, under the laws of that State, till 
after foreclosure and sale, still no doubt is entertained that 
the stipulation to accept proper fire insurance policies on 
the saw-mill in the place of the mortgage was an agreement 
providing for the surrender of an “ estate or interest in 
lands,” and, therefore, was an agreement within the statute 
of frauds of that State.*

* Eevised Stat., chap. 108, § 6, p. 615; Wood v. Trask, 7 Wisconsin, 572; 
Eussell v. Ely, 2 Black, 578.
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Nothing is left for construction, as the subsequent act 
provides that the term “ lands” shall be construed as co-
extensive in meaning with lands, tenements, and heredita-
ments, and that the terms “estate and interest in lands” 
shall be construed to embrace every estate and interest, free-
hold and chattel, legal and equitable, present and future, 
vested and contingent.*

But the stipulation in this case to accept the policies of 
insurance on the saw-mill as security in the place of the 
second mortgage, and thereupon to cancel and discharge 
that instrument, is in writing, and having been executed as 
a part of the bargain of purchase and sale of the real estate, 
it rests upon a sufficient consideration, and is valid and bind-
ing. Argument upon that topic is unnecessary, as it is too 
plain for contention; but the suggestion which the appellant 
intends to make is that the agreement subsequently made 
to modify the stipulation as to the dimensions of the mill is 
within the statute of frauds of that State, and null and void. 
Views of the complainants are that an agreement, though in 
writing and under seal, may in all cases be varied as to time 
or manner of its performance, or may be waived altogether 
by a subsequent oral agreement; but the court is of a differ-
ent opinion, if the agreement to be modified is within the 
statute of. frauds.

2. Numerous authorities sanction the principle advanced 
by the complainants in cases not within the statute of frauds, 
and which fall within the general rules of the common law, 
and in such cases it is held that the parties to an agreement, 
though it is in writing, may, at any time before the breach 
°f it, by a new contract not in writing, modify, waive, dis-
solve, or annul the former agreement, if no part of it was 
within the statute of frauds.f

Reported cases may also be found where that rule is pro- 

Ch ^ev’se^ Stat., chap. 108, | 6, p. 615; Stevens v. Cooper, 1 Johnson’s 
Hunt v. Maynard, 6 Pickering, 489; Browne on Frauds 

(2d ed.), § 430. ’
'Nugent’ 5 Barnewall & Adolphus, 64; Harvey v. Grabham, 

j & E1Hs’ 73 ’ Enaerson Slater, 22 Howard, 42; Brown on 
muds (2d ed.), § 409.
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mulgated without any qualification; but the better opinion 
is, that a written contract falling within the statute of frauds 
cannot be varied by any subsequent agreement of the parties, 
unless such new agreement is also in writing. Express de-
cision in the case of Marshall v. Lynn,*  is that the terms of 
a contract for the sale of goods falling within the operation 
of the statute of frauds cannot be varied or altered by parol; 
that where a contract for the bargain and sale of goods is 
made, stating a time for the delivery of them, an agreement 
to substitute another day for that purpose must, in order to 
be valid, be in writing.!

Suggestion may be made that all the cases were cases at 
law; but the same rule prevails in equity, as appears by the 
highest authority.^

Regarded, therefore, as a mere executory agreement to 
accept the mill when built and completed, it is clear that the 
statute of frauds would be a good defence to a suit for the 
breach of it; but it cannot be viewed in that light, as it was 
fully executed on the part of the mortgagors, and was in 
fact fully executed on the part of the appellant.

3. He is not sued for a breach of the agreement to accept 
the mill as built and completed; but the suit is to compel 
him to cancel and discharge the mortgage as agreed in the 
written stipulation. Called upon to plead to the bill of com-
plaint, he sets up the defence that the dimensions of the mill 
vary from those specified in the stipulation, to which the 
complainants reply that he acquiesced in the change at the 
time the work was done, and that he accepted the mill as 
built and completed, and they prove the allegations to the

* 6 Meeson & Welsby, 109.
f Clarke v. Russel, 3 Dallas, 415; Emerson v. Slater, 22 Howard, 42; 

Goss v. Nugent, 5 Barnewall & Adolphus, 58; Harvey v. GrabLam, 
Adolphus & Ellis, 73; Stowell v. Robinson, 3 Bingham’s New Cases, 928; 
Stead v. Dawber, 10 Adolphus & Ellis, 57; Falmouth v Thomas, 1 Cromp 
ton & Meeson, 109; Hasbrouck v. Tappen, 15 Johnson, 200; Blood v. Goo 
rich, 9 Wendell, 68. ,

J Emmet v. Dewhirst, 8 English Law and Equity, 83; same case, c 
Naughten &G.; 587 ; Stevens v. Cooper, 1 Johnson’s Chancery, 429; row 
on Frauds (2d ed.), § 422.
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entire satisfaction of the court. They built and completed 
the mill seventy-eight feet in width by one hundred feet in 
length, at an expense exceeding thirty thousand dollars, and 
the appellant not only accepted it when completed as a com-
pliance with the stipulation, but he also accepted the policies 
of insurance procured on it as security in the place of the 
second mortgage, and he cannot now be permitted to avoid 
the true issue, nor to divest the transaction of its real char-
acter in order that he may set up the statute of frauds.

VII. 1. Even part performance is often admitted in equity 
as an answer to the statute; but it is not necessary to invoke 
that principle in this case, as it is clear that the appellant 
acquiesced in the changes made in the plan, and that the 
mill, as built and completed, was accepted by him as a com-
pliance with the stipulation.*

2. Estoppel is also set up by the complainants as an an-
swer to the defence of the statute of frauds, and, in view of 
the facts, the court is of the opinion that it is a complete 
answer to that defence. He sold the real estate for fifty-two 
thousand four hundred dollars, received in cash ten thousand 
dollars, and the purchasers gave a mortgage on the same real 
estate for the balance of the purchase price. They paid to-
wards the mortgage seventeen thousand six hundred and 
seventy-three dollars, exclusive of five hundred and seventy- 
six dollars and seventy-three cents for insurance premiums 
an for taxes, and erected the saw-mill at the cost of thirty- 
wo thousand dollars, and the record shows that the appel-
ant foreclosed the mortgage, and, with two other persons, 
ecame the purchaser of the entire property and improve- 

inents, subject to the mortgage, for the sum of nineteen 
ousand six hundred dollars, and has a decree for the de- 

l^lency °l two thousand eight hundred and sixty-four dol- 
ge aiJ e^even cents, for which he proposes to foreclose the 

g • rnoitgage now under consideration.
of wl ey°nd doubt the mortgagors in the first mortgage,, one 
—Waa principal mortgagor in the second mort-
? 468. J ^Ur’ ed.), 759, 761; Browne on Frauds (;2ded.

18
v°n. ix.
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gage, built and completed the saw-mill in the full belief, 
induced by the conduct and declarations of the appellant, 
that it would be accepted as a compliance with the stipula-
tion indorsed on the second mortgage. Taken as a whole, 
the proofs satisfy the court that his conduct and declarations 
led them to believe that he was content with the change 
made, and that he would readily acquiesce in their doings 
when the mill was completed, and, if so, he cannot be heard 
to allege or prove the contrary to the prejudice of their 
rights.*

Where a person tacitly encourages an act to be done, he 
cannot afterwards exercise his legal right in opposition to 
such consent, if his conduct or acts of encouragement in-
duced the other party to change his position, so that he will 
be pecuniarily prejudiced by the assertion of such adversary 
claim.

Decr ee  aff irmed .

The  Just ice s v , Murr ay .

1. The provision in the seventh amendment of the Constitution of the
United States, which declares that no fact tried by a jury shall be other-
wise re-examined in any court of the United States than according to 
the rules of the common law, applies to the facts tried by a jury in a

' cause in a State court.
2. So much of the 5th section of the act of Congress of March 3d, 1863, en-

titled “An act relating to habeas corpus and regulating proceedings in 
certain cases,” as provides for the removal of a judgment in a State 
court, and in which the cause was tried by a jury, to the Circuit Court 
of the United States for a retrial on the facts and law, is not in pursu 
ance of the Constitution, and is void.

Erro r  to the Circuit Court for the Southern District of 
New York; the case being thus:

Patrie brought a suit for an assault and battery and false

* Pi clear d v. Sears, 6 Adolphus & Ellis, 474; Freeman v. Cooke, 2 
chequer, 654 ; Foster v. Dawber, 6 Id. 854; Edwards v. Chapman, 1 ee 
& Welsby, 231; Morris Canal Company v. Lewis, 1 Beasley, 323; Cary v. 
Wheeler, 14 Wisconsin, 285.
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imprisonment against Murray and Buckley in the Supreme 
Court of the Third District of New York; to which the de-
fendants pleaded the general issue, and pleaded further as 
a special defence that the said Murray was marshal of the 
Southern District of New York, and the said Buckley his 
deputy; and that, as such marshal, he, Murray, was, by 
order of the President, on or about the 28th August, 1862, 
directed to take the plaintiff into custody; that the said 
Buckley, as such deputy, was directed by him, the marshal, 
to execute the said order; and that, acting as such deputy, 
and in pursuance of his directions, he, Buckley, did, in a 
lawful manner, and without force or violence, take the said 
Patrie into custody; that during all the time he was in cus-
tody he was kept and detained in pursuance of said order 
of the President, and not otherwise.

Issue being thus joined, the cause was tried at the Circuit 
Court in Greene County, within the third judicial district, 
before a jury. The defendants appeared by counsel. No 
evidence was given on the trial, on the part of the defend-
ants, in support of the special defence set up as being under 
the order of the President. A verdict was rendered for the 
plaintiff and judgment was regularly entered upon the ver-
dict on the 8th June, 1864.

In December following a writ of error was issued to the 
upreme Court of the Third District, to remove the cause to 
c Circuit Court of the United States for the Southern Dis- 

rict of New York. «The writ wTas issued under the 5th sec- 
ion of an act of Congress, passed March 3d, 1863, entitled 

n act ielating to Habeas Corpus, and regulating proceed- 
gs in certain cases.” The 5th section of this act provides 

as follows:

be c J 8U1t °r Prosecution, civil or criminal, has been or shall 
militaT’T’6nCed any State court, against any officer, civil or 
‘at an r' * Or.'^or anY arrest or imprisonment made’ . . . 
color of 'me the present rebellion, by virtue or under 
States’ authority by or under the President of the United 
8is mo th ■ * • • • ‘ bo competent for either party, within

8 after the rendition of a judgment in any such cause,
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by writ of error or other process, to remove the same to the 
Circuit Court of the United States for that district in which 
such judgment shall have been rendered; and the said Circuit 
Court shall thereupon proceed to try and determine the facts 
and law in such action in the same manner as if the same had 
been there originally commenced, the judgment in such case 
notwithstanding.’ ”

The State court refused to make a return to the writ of 
error. Thereupon an alternative mandamus was issued by 
the Circuit Court of the United States, to which a return 
was made setting forth the suit, trial, and judgment already 
referred to. To this there was a demurrer and joinder; 
and, after due consideration, the demurrer was sustained, 
and a judgment for a peremptory mandamus rendered. 
From this judgment a writ of error was taken to this court*

The case was argued on two occasions, and each time with 
ability and care. On the first by Mr. A. J. Parker, for the 
plaintiffs in error, and by Mr. Evarts, then Attorney-General, 
contra ; and at this term, by Mr. Parker again, on one side as 
before, and by Mr. Hoar, now Attorney-Général, with Mr. Field, 
Assistant Attorney-General, on the other. On the second occa-
sion the argument was confined to two questions submitted 
by the court :

1. Whether or not the act of Congress of March 3d, 1863, 
providing for the removal of a cause, after judgment by a 
State court, to the Circuit Court of the United States, for a 
new trial, is an act in pursuance of the Constitution of the 
United States?

2. Whether or not the provision in the seventh amend-
ment of the Constitution of the United States, which declares 
that no fact tried by a jury shall be otherwise re-examined

* The alternative and peremptory mandamus against the Supreme Court 
of New York was allowed by consent of the counsel for the defendants, w 
a view to present the question raised and decided in the case. T e ircu 
Court had refused to issue it against the court, and issued it only again 
clerk. This is stated to prevent the case from being cited as an aut 
for the power, and without intending to express any opinion on this su - 
ject. S. N.
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in any court of the United States than according to the rules 
of the common law, applies to the facts tried by a jury in a 
cause in a State court ?

Mr. Justice NELSON delivered the opinion of the court.
This case has received the most deliberate consideration 

of the court. As we have arrived at the conclusion that the 
seventh amendment, upon its true construction, applies to a 
cause tried by a jury in a State court, this opinion will be 
confined to considerations involved in the second question 
submitted to us for argument at the bar. The decision of 
that in the affirmative disposes of the case.

The seventh amendment is as follows: “ In suits at com-
mon law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved; and no 
fact tried by a jury shall be otherwise re-examined in any 
court of the United States than according to the common 
law.”

It must be admitted that, according to the construction 
uniformly given to the first clause of this amendment, the 
suits there mentioned are confined to those in the Federal 
courts; and the argument is, perhaps, more than plausible, 
which is that the words, “ and no fact tried by a jury,” men-
tioned in the second, relate to the trial by jury as provided 
for in the previous clause. We have felt the full force of 
this argument, and if the two clauses were necessarily to be 
construed together, and to be regarded as inseparable, we 
t ink the argument would be conclusive. But this is not 
t e view that has been taken of it by this court. In Parsons 
v’ edford et al.,*  Mr. Justice Story, in delivering the opinion 
0 the court, referring to this part of the amendment, ob-
served, « that it should be read as a substantial and inde-
pendent clause;” and that it was “a prohibition to the courts 
® t e United States to re-examine any facts tried by a jury 
n any other manner.” The history of the amendment con- 
rms this view.f He further observed that “ the only modes

* 8 Peters, 447, 448.
t Debates in Congress, by Gales & Seaton, vol. 1, pp. 452, 458, 784.
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known to the common law to re-examine such facts was the 
granting of a new trial by the court where the issue was 
tried, or the award of a venire facias de novo, by the appel-
late court, for some error of law that had intervened in the 
proceedings.”

Another argument mainly relied upon against this con-
struction is that the ten amendments proposed by Congress, 
and adopted by the States, are limitations upon the powers 
of the Federal government, and not upon the States; and 
we are referred to the cases of. Barron v. The Mayor and 
City Council of Baltimore ;*  Lessee of Livingston v. Moore and 
others;^ Twitchell v. The Commonwealth^ as authorities for the 
position. This is admitted, and it follows that the seventh 
amendment could not be invoked in a State court to pro-
hibit it from re-examining, on a writ of error, facts that had 
been tried by a jury in the court below. But this would 
seem to be the only consequence deducible from these cases 
or from the principles they assert. They have no pertinent, 
much less authoritative, application to the question in hand. 
That question is not whether the limitation in the amend-
ment has any effect as to the powers of an appellate State 
court, but what is its effect upon the powers of the Federal 
appellate court ? Is the limitation confined to cases of writs 
of error to the inferior Federal courts, or does it not also 
apply to writs of error to State courts in cases involving 
Federal questions ? The latter is the precise question for 
our determination. Now, it will be admitted that the amend-
ment, in terms, makes no such discrimination. They are. 
“and no fact tried by a jury shall be otherwise re-examine 
in any court of the United States than according to the rules 
of the common law.” It is admitted that the clause applies 
to the appellate powers of the Supreme Court of the Unite 
States in all common law cases coming up from an inferior 
Federal court, and also to the Circuit Court in like cases, in 
the exercise of its appellate powers. And why not, as i 
respects the exercise of these powers in cases of Federa cog

* 7 Peters, 243. f Ib- 55L $ 7 Wallace’ S21‘
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nizance coming up from a State court? The terms of the 
amendment are general, and contain no qualification in re-
spect to the restriction upon the appellate jurisdiction of the 
courts, except as to the class of cases, namely, suits at com-
mon law, where the trial has been by jury. The natural 
inference is that no other was intended. Its language, upon 
any reasonable, if not necessary, interpretation, we think, 
applies to this entire class, no matter from what court the 
case comes, of which cognizance can be taken by the appel-
late court.

It seems to us also that cases of Federal cognizance, com-
ing up from State courts, are not only within the words, but 
are also within the reason and policy of the amendment. 
They are cases involving questions arising under the Consti-
tution, the laws of the United States, and treaties, or under 
some other Federal authority; and, therefore, are as com-
pletely within the exercise of the judicial power of the United 
States, as much so as if the cases had been originally brought 
in some inferior Federal court. No other cases tried in the 
State courts can be brought under the appellate jurisdiction 
of this court or any inferior Federal court on which appel-
ate jurisdiction may have been conferred. The case must 

be one involving some Federal question, and it is difficult to 
perceive any sensible reason for the distinction that is at-
tempted to be made between the re-examination by the ap- 
pellate court of a case coming up from an inferior Federal, 
an one of the class above mentioned coming up from a 

tate court. In both instances the cases are to be disposed 
^ie 8ame system of laws and by the same judicial

in r* in the 82d number of the Federalist, speak-
and 8 th6 re^a^on that would subsist between the National 
obs C0Ur^8 ^1G instances of concurrent jurisdiction, 
Delfi^’ Constitution, in direct terms, gives an ap- 
rated6 U1^s^c^on to the Supreme Court in all the enume- 
au o •Ca-8eS federal cognizance in which it is not to have 
oner oue’ without a single expression to confine its 

ions to the inferior Federal courts. The objects of
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appeal, not the tribunals from which it is to be made, are 
alone contemplated. From this circumstance, he observes, 
and from the reason of the thing, it ought to be construed to 
extend to the State tribunals. “ The courts of the latter will, 
of course, be National auxiliaries to the execution of the laws 
of the Union, and an appeal from them will as naturally lie to 
that tribunal which is destined to unite and assimilate the 
principles of National justice and the rules of National de-
cisions.”

This idea of calling to the aid of the Federal judiciary the 
State tribunals, by leaving to them concurrent jurisdiction 
in which Federal questions might be involved, with the right 
of appeal to the Supreme Court, will be found to be exten-
sively acted upon in the distribution of the judicial powers 
of the United States in the act of 1789, known as the Judi-
ciary Act. Besides the general concurrent jurisdiction in 
the Judiciary Act, a striking instance of this is found in the 
33d section of the act, which provides “that for any crime 
or offence against the United States the offender may, by 
any justice or judge of the United States, or by any justice 
of the peace or other magistrate of any of the United States 
where he may be found, agreeably to the usual mode of pro-
cess against offenders in such State, and at the expense of 
the United States, be arrested and imprisoned, or bailed, as 
the case may be, for trial before such court of the United 
States as by this act has cognizance of the offence.” And a 
series of acts were also passed in the earlier sessions of Con-
gress, conferring upon the State and county courts cogni-
zance to hear and determine upon offences, penalties, an 
forfeitures, and for the collection of taxes and duties aiising 
and payable under the revenue laws, or under a direct tax 
or internal duties, and which were continued down till t e 
State courts refused to entertain jurisdiction of the same. 
The State courts of New York continued to exercise juris-
diction under these acts till as late as 1819. f

The reasons, therefore, for the application of this c ause

* 1 Brightly’s Digest, 281, and note g, p. 282.
f United States v. Lathrop, 17 Johnson, 4. 
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of the seventh amendment to cases coming up for review 
from the State courts were as strong as in cases from the 
inferior Federal courts, and the history of the amendment 
will show that it was the apprehension and alarm in respect 
to the appellate jurisdiction of this court over cases tried by 
a jury in the State courts that led mainly to its adoption.

The appellate jurisdiction of this court, after defining its 
original jurisdiction, is as follows:

“In all other cases before mentioned the Supreme Court 
shall have appellate jurisdiction both as to law and fact, with 
such exceptions and under such regulations as Congress 
shall make.”

Mr. Hamilton, in the 81st number of the Federalist, after 
quoting the provision observes: “ The propriety of this ap-
pellate jurisdiction has been scarcely called in question in 
regard to matters of law, but the clamors have been loud 
against it as applied to matters of fact. Some well-inten-
tioned men in this State, deriving their notions from the 
language and forms which obtain in our courts, have been 
induced to consider it as an implied supersedure of the trial 
y jury in favor of the civil law mode of trial.” And he then 

enters into an argument to show that there is no real ground 
or alarm or apprehension on the subject, and suggests some 
regulations by Congress by which the objections would be 
removed. He observes, also, that it would have been im-
practicable for the Convention to. have made an express ex-
ception of cases which had been originally tried by a jury, 
ecause in the courts of some of the States all causes were 
rle m this mode, and such exception would preclude the 
agV1 T°n matters of fact, as well where it might be proper

w ere it might be improper. He then suggests that Con- 
ss as full power to provide that in appeals to the Su- 
- k°Urt ^lere Adulcí be no re-examination of the facts 

c 6 * e causes had been tried by a jury according to the 
that Th* 11 aW. m°de proceeding. Now, it is quite clear 
nnini j restrictions upon this appellate power by Congress, 
public ’ J Hamilton for the purpose of quieting the 

mm , had a direct reference to the revision of the
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judgments of the State courts as well as the inferior Federal, 
and what is significant on the subject is, that the amend-
ment submitted in the first session of Congress by Mr. Mad-
ison adopts the restriction suggested by Hamilton, and 
almost in the same words. We will simply add, there is 
nothing in the history of the amendment indicating that it 
was intended to be confined to cases coming up for revision 
from the inferior Federal courts, but much is there found to 
the contrary.*

Our conclusion is, that so much of the 5th section of the 
act of Congress, March 3d, 1863, entitled “An act relating 
to habeas corpus, and regulating proceedings in certain 
cases,” as provides for the removal of a judgment in a State 
court, and in which the cause was tried by a jury, to the 
Circuit Court of the United States for a retrial on the facts 
and law, is not in pursuance of the Constitution, and is void.

The judgment of the court below must, therefore, be 
rev ers ed , the cause remanded with direction to dismiss the 
writ of error and all proceedings under it.

Public  Scho ols  v . Walk er

1. The act of Congress of July 27th, 1831, relinquishes to the State of Mis
souri the lots, commons, &c., reserved for the use of schools by the act 
of June 12th, 1812, and nothing else.

2. The act of 1812 excluded from the reservation which it made, all lota
rightfully claimed by private persons, and the report of the Board o 
Commissioners under the act of July 9th, 1832, in favor of such ac aim 
and its confirmation by Congress, is evidence that it was rightful.

3. The fact that such a claim was barred by the limitation of the act of
did not prove that it was not a rightful claim, nor prevent Congr 
from removing that bar, and allowing the claim to be prove an 
firmed. , , .. p

4. Such subsequent confirmation shows that the claim was a rig u >
when the act of 1812 was passed, and that the lot claimed was no 
eluded in the reservation for schools. ______________

* Wetherbee v. Johnson, 14 Massachusetts, 412; Patrie v. Murray, 

Barbour, 331.
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Error  to the Supreme Court of Missouri; the controversy 
being one of those, quite numerous in this court, growing 
out’of the various acts of Congress intended to settle the land 
titles originating in the lands of Louisiana prior to its pur-
chase by our government from France. The case was thus:

The President and Directors of the St. Louis Public 
Schools brought suit, in the St. Louis Land Court of Mis-
souri, against Walker and another, to recover certain lands 
situate in the city of St. Louis.

The title of the plaintiffs, who represented the common 
schools of St. Louis, rested on two acts of Congress. The 
first of these was the act of June 13th, 1812,*  the first sec-
tion of which, after confirming the common field lots and 
commons to certain towns and villages, of which St. Louis is 
one, directs the deputy surveyor of the Territory to survey 
and mark the out-boundary lines of said several towns so 
as to include the out-lots, common field lots, and commons 
thereto respectively belonging.

The second section, under which the plaintiffs’ claim arose, 
enacted that:

All town or village lots, out-lots, or common field lots, in- 
c uded in such surveys, which are not rightfully owned or claimed 
y any private individuals, or held as commons belonging to such 

towns or villages, or that the President of the United States 
may not think proper to reserve for military purposes, shall be, 
an the same are hereby, reserved for the support of schools in 

respective towns or villages aforesaid; provided, that the 
0 e quantity of land contained in the lots reserved for the 

pport of schools in any one town or village shall not exceed 
wentieth part of the whole lands included in the general 

nrvey of such town or village.”

sectionOt^rkact was that of July 27th, 1831.f The second 
the om c aCt’ referrinS t0 the section just cited from 
the act of 1812, declares:

__ tbe United States do hereby relinquish all their right,

*2 Stat, at Large, 748. t 4 Id. 435.
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title, and interest in and to the town and village lots, out-lots, 
and common field lots, in the State of Missouri, reserved for the 
support of schools in the respective towns and villages afore-
said, by the second section of the above-recited act of Congress, 
and that the same shall be sold or disposed of, or regulated for 
the said purposes, in such manner as may be directed by the 
legislature of the State.”

It was conceded that, by the survey made under the first 
section of the act of 1812, the lot in controversy was found 
to be within the out-boundary of the town of St. Louis and 
its common field lots, commons, &c. It was also admitted 
that by appropriate legislation of the State the plaintiffs have 
become invested with such right as the State could give by 
virtue of the last-recited act of Congress.

The surveyor-general at St Louis, on demand of the plain-
tiffs, on the 3d June, 1861, had caused this lot to be surveyed 
and certified to them, as a lot embraced within and covered by the 
reservation for school purposes, and on this survey and certifi-
cate and the acts aforesaid they rested their title.

Such was the plaintiffs’ case.

The defendant, who had been in possession by himself and 
those under whom he claimed from 1844 tffll the beginning 
of this suit in 1864, now asserted that this land was, at the 
time the act of 1812 was passed, rightfully claimed by Josep 
Brazeau, a “ private individual,” and was, therefore, not re 
linquished to the State by the act of 1831.

In support of this assertion he showed that, long be ore 
the act of 1812, Brazeau had filed with a board of commis 
sioners, organized under the act of 1805 to report on sue 
cases, his claim and the evidences of it furnished im y 
the colonial authorities. Though this first board o coin 
missioners reported against the claim because he la n 
proved the inhabitancy and cultivation prior to 18 , w ' 
the act of 1805 required, yet Congress, which had nev 
made the reports of these commissioners final, ut in 
numerous acts regulating the various commissions app 
for this purpose, had reserved to itself the powei 
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or reject their reports, did by the third section of the act of 
1812 provide for a further hearing on this question of inhab-
itancy and cultivation. It also in every act on the subject 
reserved from sale the lands for which claims had been filed 
with the recorder of land titles, whether confirmed or not.*

Several changes were made in the tribunals authorized to 
act on these claims, and for a time there was none with such 
authority.

An act of 1824j' directed that individual claims should be 
presented before a court of the United States within two 
years, and that unless so presented they should be barred. 
The time was extended, by subsequent act, to May 26th, 1829. 
Brazeau did not present his claim under these directions.

Finally, however, by an act of 1832,J another commission 
was organized. The recorder of land titles, in whose office 
all the old undetermined cases like Brazeau’s still remained 
on file, and two other commissioners, were directed by this 
act of 1832, to examine all those unconfirmed claims in his 
office, and classify and report them to Congress. They were 
o report what claims would have been confirmed under 
panish laws and usages, and what were, in their opinion, 

destitute of merit under that rule. And while no new claim 
Ms to be admitted, they might raise new testimony in addi- 
10n to that already on file in such cases. This commission 

passed favorably on Brazeau’s claim, the necessary proof of 
occupancy and cultivation having been made, and reported 
d to Congress, and that body confirmed the claim by act of 
July 4th, 1836.§
ait he k°uis Land Court gave judgment for the defend- 

1 , and the Supreme Court having affirmed, the case was 
uow here for review.

rpi

fn n Was e^ah°rately argued by Messrs. Blair and Dick, 
7 i in error. They relied largely:
—le *act that Brazeau had not presented his claim 
of 1807 °L1805’ 5’ 2 Stat- at -Large, 327; act of 1806, § 5, lb. 39L; act

t Mav 442 5 aCt °f 1811’ 6 and 10> lb- 664-5-
T May 26th, 4 Stat, at Large, 52.
t JuV 9th, lb. 565. S’ 2 r TH 197

g 5 la. 127.
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as directed to do by the act of 1824, and its supplement; 
that not having done so his power to establish a right was 
barred, and ended in 1829; that being then without any 
rightful claim, the act of 1831 vested the title in the State 
for the use of the schools.

2d. On the survey made by the surveyor-general and men-
tioned, supra, p. 284, as part of the plaintiffs’ title, and upon 
this declaration made by this court in Kessell v. Public Schools,*  
as to the legal effect of such a document:

“We are furthermore of opinion, that the certificate of the 
surveyor-general above set forth, and which was accepted by the 
grantees, is record evidence of title, by the recitals in which the 
government and the board of school directors are mutually bound 
and concluded. And this instrument, declaring that the land 
described was reserved for the support of schools, and the courts 
of justice having no power to revise the acts of the surveyor-
general, under these statutes, it is not open to them to inquire 
whether the lands set apart were, or were not, lots of the de-
scription referred to in the statutes. The parties interested 
have agreed that this was a school lot, and here the matter must 
rest, unless some third person can show a better title.”

Messrs. Todd, Glover, and Shepley, contra.

Mr. Justice MILLER delivered the opinion of the court.
It is not to be denied that if the lot in question was one 

of the class which, by the act of 1812, was reserved for the 
support of schools, that the title was vested in the State by 
the act of 1831, and by the State in the plaintiffs.

On the other hand, if the lot in question was not of the 
class reserved for support of schools by the act of 1812, then 
nothing in the act of 1831 has any effect upon it, and w 
ever may be the true owner, neither the State or schoo 1 
rectors acquired any interest by the act of 1831.

Nothing can be plainer than that the act of 1831 was in-
tended to relinquish the title which remained in the Unite 
States to the same lots and lands which had been reserve

* 18 Howard, 25.
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for the support of schools by the act of 1812, and it relin-
quished title to nothing else. The one act is the exact com-
plement of the other. The one reserved a class of lots, fields^ 
and commons for the support of schools-; the other relin-
quished io the State the title of the lands and lots so reserved 
for the same purpose. We are compelled, then, to look to 
the act of 1812 to ascertain precisely what was reserved.

This presents no patent ambiguity, for “ all town or vil-
lage lots, out-lots, or common field lots,” included in such 
surveys, are so reserved, with the exception of three classes. 
These are:

1st. Such as are rightfully owned or claimed by any pri-
vate individuals.

2d. Or held as commons belonging to such towns or vil-
lages.

3d. Or that the President may think proper to reserve for 
military purposes.

If the lot in question was covered by either of these ex-
ceptions, then it was not reserved by the act of 1812, and 
was not relinquished to the State by the act of 18^31.

The inquiry is still further narrowed in the present case 
by the fact that it is only claimed to be excluded from the 
c ass reserved, because it was rightfully claimed by a private 
individual.

Itwill, be seen by reference to the statement of the de- 
cnc ants title, that at the time the act of 1812 made an ex-

ception of lots rightfully claimed by private individuals, 
oseph Brazeau was asserting a claim before the proper tri- 
a^V01 hi8 claim was never abandoned;
an t at, finally, a competent tribunal, authorized by Con-
gress, decided his claim to be a rightful one, and that Con- 

®s, y statute, confirmed this decision.
w n ess it is shown in some other way that Brazeau’s claim 
for it a one, we think the plaintiffs have no title; 
to th 1V°° C^ear t?r argument that no land was relinquished 
sch the aef °f 1831 which was not reserved for
ri?htf‘Su act °f 1812, and is equally clear that no land 

y claimed by a private individual was so reserved.
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Two propositions are urged with zeal and ability, as coun-
teracting the effect of Brazeau’s claim, on the rights of 
plaintiffs.

1. It is said that, by virtue of the act of Congress of 
1824,*  and other amendatory acts, his claim was barred.

The act of 1824 directed that all such individual claims 
should be presented before a court of the United States, and 
that unless presented to the court within two years they 
should be barred; and though the time was subsequently 
extended, Brazeau did not present his claim within it.

It may be conceded that between this time and the passage 
of the act of 1832 organizing another board, Brazeau had 
no claim which he could lawfully assert to this land; and it 
is said that while his claim was in this condition, the act of 
1831 vested the title in the State for the use of schools.

But as the act of 1831 only relinquished the title to lots 
reserved by that of 1812, and as that reserved none right-
fully claimed by private individuals, we must inquire whether 
the fact that Brazeau had failed to assert his claim within the 
time limited by Congress, proved that his claim was not 
rightful. For as a board of commissioners has said that, it 
was rightful, and as Congress has also said it was, this propo-
sition can only be refuted by holding that his failure to assert 
it for a time, and the declaration of Congress that he could 
not be heard to assert it afterwards, proved that it was not 
rightful.

We do not think it had this effect. If it be treated as a 
statute of limitation, it is not the doctrine on which such 
statutes are founded, that lapse of time proves the wrong-
fulness of the claim. They are made for the repose of so-
ciety and the protection of those who may, in that time, have 
lost their means of defence. It is a mere declaration of t ie 
law-making power to the plaintiff, that having voluntan j 
slept so long upon his rights, he shall not now be pei mitte 
to assert them, to the injury of individuals and the disturb-
ance of society..

* 4 Stat, at Large, 52.
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In the class of cases before us, the act was nothing more 
than the declaration of the sovereign power, who at the same 
time held the fee of the land, that if you establish your 
equitable claim to the land within a certain time, I will con-
fer the title; if you do not, I will not afterwards hear you 
assert it. But it was competent for the sovereign, after this 
forfeiture had occurred by laches, to release it, to consent to 
hear the claimant, and to give him another chance to prove 
the rightfulness of his claim. And this is what Congress 
did by the act of 1832.

It is a little remarkable that Congre.ss did not require in 
this act that these parties who had been barred by the former 
acts, should now appear and renew their claim, but it directed 
the recorder of land titles, in whose office all the old cases 
like Brazeau’s still remained on file, and two other commis-
sioners, to examine all those unconfirmed claims and classify 
and report them to Congress. They were to report what 
claims would have been confirmed under Spanish laws and 
usages, and what were, in their opinion, destitute of merit 
under that rule. And while no new claim was to be admit-
ted, they might receive new testimony, in addition to that 
already on file in such cases.

It is very clear that Congress, by this act, intended to re- 
uu>ve the restriction on the right to assert these claims im-
pose by the act of 1824, so far as it concerned those that 

a been filed in due time with the recorder. We can en- 
th^u n° their right to do this, and we do not see 

at t ey lost this right by a gratuitous relinquishment of 
e interest of the United States in lots not rightfully claimed 

J apy private individual. They still had, as we think, the 
fto pertain whether these old claims, long known and 

% e public files, were rightful claims or not.
by th 18 Sa^ 8Urvey made for plaintiffs of this lot 
of tbn SUlVe^0r’£enerab aild his certificate that the lot was 
conpl.86 reserved for Public schools by the act of 1812. is

We7e’a'ldCa"nOtbedisPuted-
should . lo\bno'v any statute or of any rule of law which 

S o it this effect. The survev is madfi pt  'narfp. bv
19

v °l . IX.
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an officer who has no control of the evidences of claims filed 
with the recorder of land titles.

Being an officer of the government, it is possible that this 
certificate of a survey, which he is authorized to make, may 
bind the United States, but we cannot see how it can deter-
mine, conclusively, the rights of private persons, which are 
not considered by him, and still less the rightfulness of a 
claim submitted by Congress to other tribunals for inves-
tigation, and reserved to itself for final approval or rejec-
tion.

The case of Kissell v. Public Schools, is very much relied 
on to establish the conclusiveness of this certificate. That 
was a contest between the public schools and a person claim-
ing under the pre-emption laws. The court, in discussing 
the effect of a certificate of survey in favor of the schools, 
precisely like the one in the present case, said that, as to the 
public schools, they were bound by it, and so was the gov-
ernment. “ The parties interested,” says the court, “ have 
agreed that this land was a school lot, and here the matter 
must rest, unless some third person can show a better title.” 
The court held, in that case, that Kissell did not show a 
better title, by a common entry and purchase as pre-emptor, 
because the land, being within the limits of the town of St. 
Louis, was reserved from sale. The clear implication here 
is, that when there is a better title, the certificate of survey 
is not conclusive against that title.

Judgment  aff irmed .

Burn ett  v . Caldw el l .

1. Where a purchaser of real estate fails to comply with the 
contract under which he obtained possession, the ven or is a 
treat the contractas rescinded, and to regain the possession by J - 
ment. In such case, in the State of Georgia, and in this couy 
erally, it is not necessary to give notice to quit befor g 
action.
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2. In ejectment brought under such circumstances an inquiry of the de-
fendant, when examined as a witness, what he gave for the property, 
how much he had paid, in what manner he had paid, and whether he 
had paid a valuable consideration, is irrelative.

Erro r  to the District Court for the Northern District of 
Georgia, the case being this:

In 1850, one Rogers being in possession of certain prem-
ises for some years, sold them to persons from whom they 
passed to the Rome Female College. And this college exe-
cuted a somewhat peculiar deed conveying them to Cald-
well. Caldwell being thus in possession and claiming title, 
sold them in January, 1864, to a certain Vliet. Vliet paid 
him $4000, and gave him two promissory notes, each for 
$7000, payable in the course of the year at dates fixed. Cald-
well at the same time executed to Vliet a title bond in the 
penal sum of $86,000, reciting the payment of the $4000 and 
the delivery of the notes, and conditioned that if Vliet should 
pay the notes at maturity and Caldwell should thereupon 
make to him “ a good warranty title in fee simple” for the 
premises, the bond should be void. The bond was silent as 
to the right of Vliet to occupy the premises, but Caldwell 
put him in possession. Vliet transferred the bond and d<5- 
iveied possession to Burnett. Nothing having been paid on 
t e notes, and more than three years having expired since 
t e maturity of the one last payable, Caldwell brought eject-
ment against Burnett to recover possession of the property. 
lie had given him no notice to quit.

On the trial, Burnett the defendant being on the stand, 
'8 counsel proposed to ask him what he had given for the 

wh ’J10'7 much he ha(I paid and in what manner, and 
e er e had paid a valuable consideration. The court, 

In overruled the interrogatory.
the^n ^On *° various questions were made before 
by viT asJ"0 whether Rogers had or had not a valid title 
bad o iTrl0 8^atu^e °*  limitations, whether Caldwell 
executp/k U<k a *̂ er^ecb paper title, and whether the deed 
valid or not * trU8tees of the Rome Female College was
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The court (Erskine, J.) gave instructions on all those 
points, but in addition instructed the jury that “if a pur-
chaser failed to comply with the terms of a contract under 
which he obtained possession, the vendor was at liberty to 
treat the contract as rescinded, and regain the possession by 
an action of ejectment; that in such case neither a demand of 
possession nor a notice to quit was necessary; that the eject-
ment here was not brought to enforce the contract of sale, 
but to regain possession of the land acquired under it.”

Verdict and judgment went for the plaintiff, Caldwell; 
and the defendant, Burnett, brought the case here.

J/r. Thompson, for the plaintiff in error, went into argument 
to show that the instructions as to the statute of limitations 
—as to Caldwell’s paper title, and the deed executed by the 
trustees of the Rome Female College—were erroneous; and 
particularly to show that the instructions above quoted, as to 
the right to bring ejectment and this without notice, were so.

Jfr. J. Th Brown submitted an able brief contra, along with a 
MS. report of a late case, McHan v. Slansel, in the Supreme 
Court of Georgia, deciding that, in a case like the present, 
ejectment might be brought without any notice to quit.

Mr. Justice SWAYNE delivered the opinion of the court.
This is a writ of error to the District Court of the United 

States for the Northern District of Georgia. The suit was 
an action of ejectment, prosecuted by the defendant in error 
to recover possession of the premises described in his decla-
ration. The view which we take of the case renders it 
unnecessary to consider several of the exceptions which are 
found in the record. The facts as they appear, and which 
are undisputed, are as follows:

Caldwell was in possession, claiming title. On the 26th 
of January, 1864, he sold to Vliet, who paid him $4000, and 
executed to him two promissory notes, each for $7000, pay 
able, respectively, on the 1st of April and the 1st of u y 
following, with interest from date. Caldwell at the sam 
time executed to Vliet a title bond in the penal sum
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$36,000. It recited the payment of the $4000 and the exe-
cution of the notes, and was conditioned that if Vliet should 
pay the notes at maturity, and Caldwell should thereupon 
make to him “a good warranty title in fee simple” for the 
premises, the bond should be void. The bond was silent as 
to the right of Vliet to occupy the premises, but Caldwell 
put him in possession. Vliet transferred the bond and de-
livered possession to Burnett. Nothing having been paid 
on the notes, and more than three years having expired 
since the maturity of the one last payable, Caldwell insti-
tuted this suit to oust Burnett and recover back possession 
of the property.

The legal principles which must govern the determination 
of the case are all well settled. If the contract in such cases 
be silent as to possession by the vendee, he is not entitled to 
k If the contract stipulates for possession by the vendee, 
or the vendor puts him in possession, he holds as a licensee. 
The relation of landlord and tenant does not subsist between 
the parties. The characteristic feature of that relation is 
wanting. The vendee pays nothing for the enjoyment of 
toe property. The case comes within the category of a 
icense.f In such cases the vendee cannot dispute the title 

0 ^.ie vendor any more than the lessee can question the title 
? 18 kssor.J The assignee of the vendee is as much bound 
y the estoppel as the vendee himself.§ Upon default in 

Pajment of any instalment of the purchase-money, the pos- 
ssion becomes tortious, and the vendor may at once bring 

J c ment.|] Ejectment may sometimes be maintained when 
ovenant for the purchase-money could not.f

t Co Litt' ?°Wnsend’ 9 Johnson, 85; Erwin «. Olmsted, 7 Cowen, 229. 
Eddy, 7 Barb52’ Mumford "• Whitney, 15 Wendell, 380; Dolittle v. 
Lessee» T?rk°Ur* Watkins v. Holman, 16 Peters, 54; Blight’s

i WhitheSter’7 Wheaton, 535.
Jackson » e®-Jackson, I Wendell, 418; Jackson-®. Moncrief, 5 Id. 26; 
Cases, 444 wart, 6 Johnson, 34; Hamilton v. Taylor, Little’s Select

W«lkw,;Cowen>68,
1 Wright» y18’ 5 Id' 26 5 7 Cowen> ®37, cited supra.

^bt®. Moore, 21 Wendell, 230.
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In England it is necessary to give notice to quit before 
bringing ejectment.*  In this country, generally, the rule is 
otherwise.! In the case before us, the question must be 
decided according to the local law of Georgia. The author-
ities upon the subject, cited in the brief for the defendant 
in error, and especially the manuscript case of McHan v. 
Stans el, decided by the Supreme Court of that State, at the 
June Term, 1869, and not yet reported, establish the propo-
sition that such notice in this case was not necessary.

The plaintiff’s lessor was clearly entitled to recover upon 
these grounds. This renders it immaterial whether Rogers 
had or had not a valid title by virtue of the statute of limi-
tations, whether Caldwell had or had not a valid title under 
the same statute, or a perfect paper title, and whether the 
deed executed by the trustees of the Rome Female College 
was valid or not. Resolving all these questions in the nega-
tive, the right of the plaintiff’s lessor to recover was not 
affected. The instructions relating to these subjects may, 
therefore, be laid out of view. In any just view of the sub-
ject they could have worked no injury to the plaintiff in 
error.

The testimony offered as to the amount paid by Burnett 
to Vliet for the property was irrelevant, and was propeily 
excluded.

In Marlin v. Willing where the leading facts were sub-
stantially identical with those upon which the questions 
before us have arisen, Judge Duncan said: “This is t e 
plainest case in the world.” Ejectment was held to. have 
been properly brought by the vendor, and a judgment in is 
favor was sustained. Whatever relief the plaintiff in error 
may be entitled to must be sought in equity. lie can ave 
none at law.

Judgment  aff irmed -

* Right v. Beard, 13 East, 210; Doe v. Jackson, 1 Barnewall & Cress-

well, 448.
f 7 Cowen, 63; 7 Barbour, S. C. 74, cited supra.
t 7 Sergeant & Rawle, 297.
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Lobr ano  v . Nel lig an .

Although by the general law of Louisiana a father’s guardianship of his 
minor children imports a mortgage on his immovable property in their 
favor, yet this mortgage does not make such a contract between the 
guardian to the minor as that the legislature may not, by special statute, 
authorize the father to sell his property divested of the tacit mortgage, 
especially where the proceeds are still preserved to the minors by an 
investment which the statute prescribes.

In error to the Supreme Court of Louisiana; the case 
being thus:

By the civil code of Louisiana the father is the adminis-
trator of the estate of his minor children, and does not, as 
in communities where the common law prevails, give per-
sonal security for the fidelity of his administration, but his 
immovable property is tacitly mortgaged in favor of the 
minor from the day of his appointment, as security for his 
administration, and for the responsibility resulting from it.

In this condition of the general law on the subject, the 
legislature empowered James Robb, of New Orleans, to sell 
his real estate under certain conditions, and directed so much 
of the proceeds of the sale as should be coming to his chil- 

ren to be invested for their benefit, subject to the approval 
of the Probate Court, in certain species of securities, which 
could not be assigned or transferred until the termination 
o the administration. Power was given to the court to 
ischarge the mortgage to the children, on compliance with 
e conditions imposed in the act. And the court having so 

18c ar&ed the mortgage to the children, Robb sold the 
property to one Nelligan. Nelligan in turn sold it to one 

o iano. Lobrano, however, refused to complete the pur- 
a ,ase’a88’Sn*nS as a cause that the property was subject to 
^ega mortgage in favor of the minor children, and that 
thaWl ^S^ature by virtue of which it was pretended 
obli t* e mor^aSe was raised and cancelled, impaired the 
and^ ^l11 cont'ract> and was, therefore, unconstitutional

V01 • Suit being brought by’ Nelligan against Lobrano
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for the purchase-money, and the plea of unconstitutionality 
being set up, the Supreme Court of Louisiana held that the 
statute impaired no contract and was valid. Lobrano then 
brought the case here.

Mr. Durant, for the plaintiff in error:
By the law of Louisiana guardianship imports a mortgage 

on the property of the guardian in favor of the minor. The 
guardian and the minor stand then in relation to one an-
other as parties to a contract. And the contract is not the 
less a contract because the obligation is incurred by the 
obligor (the guardian) without any express agreement on the 
part of the obligee (the minor). The act of the legislature 
of Louisiana impaired this obligation by relieving the prop-
erty of Robb from the mortgage, and leaving the minors 
without security.

Mr. J. P. Homer, contra.

Mr. Justice DAVIS delivered the opinion of the court.
It is contended that the statute authorizing Robb to sell 

is invalid, because it impaired the obligation of a contract; 
but we think this a mistaken view of the subject. It is 
certain there was no contract to violate, which the parties 
themselves had any hand in making, and the inquiry arises 
whether the law has made one for them which has been 
impaired by this statute. It will not be questioned that the 
legislature possesses the power to determine by law the 
manner in which the estates of infants shall be preserved, 
and to say what kind of security shall be given by those who 
are intrusted with their management, and, if so, as a neces-
sary consequence, it has the power of altering the law on 
the subject, whenever in its judgment the interest of the 
minors or the public good requires that it should be done.

In most of the States of the Union the guardian of the 
property of a minor gives bond, with personal securities, for 
his faithful conduct; but in Louisiana, in case the father 
occupies that relation, a different security has been provide ,
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for his entire real estate is bound for the proper discharge 
of his trust. The security is called a tacit mortgage, which 
is nothing more than a regulation by law, to assure the 
property of the minor in the custody of the parent against 
loss. The legislature thought proper to adopt this measure 
of protection as a general policy on the subject to which it 
relates, and as there is no constitutional restraint on its action 
in this regard, it can change or modify this policy whenever 
it thinks proper to do so. And it has so far modified it, 
that the natural tutor of his minor child can at any time 
remove the general lien on his real estate, by executing a 
mortgage on a specific part of it, which he is at liberty to 
change to other property. This course of proceeding, au-
thorized as early as 1830, must have been generally adopted, 
and although the security for the minor is actually lessened 
ny it, as a part is taken in pledge where the whole was pre-
viously bound, it does not appear that the constitutionality 
of the statute has ever been questioned. The wisdom of the 
measure is apparent, for the public good requires that the 
power to alienate real estate should be restricted as little as 
possible, and this consideration doubtless induced the legis- 
ature to depart from its original policy, which made the 
ransfer of real estate, when owned by a parent whose minor 

children had property, very difficult.
e principle which allows a change of security at all, 

ecessarily leaves the legislative power over the whole sub- 
jec unabridged, and there is no right of complaint, if the 

gm ature, in varying the nature and extent of the security, 
es care that the property7 is preserved.

wo doctrine, if carried to its legitimate conclusion,
to n pSenous^ interfere with the ability of the legislature 
is wkh° th °ne mo8t important duties. Charged as it 
could t \ Preserving the estate of the minor, it 
at one110 '• ^ie character of the security, which it had 
lt should ?° accePte^ as sufficient for the purpose, although 
object TfU,rU °Ut be wholly inadequate to accomplish the 
the senn ’+ 18 D0* Presumed the legislature will lessen

1 y, except for good cause, nor jeopard by its course
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of action the estate of the minor, but, should such be the 
case, the corrective cannot be applied by this court.

By the statute in question, which was intended to benefit 
the minor children of Robb, and was an indirect mode of 
investing their means, under legislative direction, a change 
of security has been effected, and nothing more, and we 
cannot see how these minors, in the proper sense of the 
term, have been divested of any right in consequence of this 
change. Be this as it may, the legislature never contracted 
with them, or with any one in their behalf, not to use its 
power in this regard, and there being no contract to violate, 
there is no question in this case which this court can review.

Judg men t  affir med .

The  Secre tary  v . Mc Garrahan .

1. The Commissioner of the Land Office cannot properly grant a patent
under the 7th section of the act of July, 1866, “ to quiet land titles in 
California,” unless the purchaser bring himself by affirmative proofs 
within the terms of the section.

2. The granting of a patent for lands in cases where proofs, hearing, and de-
cision are required, and where the exercise of judgment and discretion 
is thus necessary, is not a matter wherein the action of the Department 
of the Interior is subject to re-examination by the Supreme Court of t e 
District.

3. A judgment in mandamus ordering the performance of an official uty
against an officer, as if yet in office, when in fact he had gone out after 
service of the writ, and before the judgment is void. Such a judgment 
cannot be executed against his successor.

4. Mandamus to compel either the Commissioner of the General Land 0 ce,
or the Secretary of the Interior, to issue a patent, cannot be sustaine 
under statutes as now existing.

Error  to the Supreme Court of the District of Columbia. 
On the 3d of December, 1868, one McGarrahan, the al-

leged purchaser of the claim of a certain Gomez, to 
of land in California, known as the Panoche Grande, filed a 
petition in the Supreme Court of the District of Colum
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praying that a writ of mandamus might be issued, command-
ing the Hon. 0. H. Browning, Secretary of the Interior, to 
issue, or cause to be issued, to him, McGarrahan, a patent 
for the land alleged to be embraced by that claim.

The claim of Gomez to this land had been decided in 
this court to be signally fraudulent and void.*  The right of 
McGarrahan to demand and receive such a patent as he 
asked the Supreme Court of the District to order, was placed 
in his petition upon the provisions of the act of July 23d, 
1866, entitled “ An act to quiet land titles in California.”!

“ Section 7. That where persons, in good faith and for a valuable 
consideration, have purchased lands of Mexican grantees or as-
signs, which grants have subsequently been rejected, or where 
the lands so purchased have been excluded from the final survey 
of any Mexican grant, and have used, improved, and continued in 
the actual possession of the same, according to the lines of their 
original purchase, and where no adverse right or title (except of 
the United States) exists, such purchaser may purchase the 
same, after haying such land surveyed under existing laws, at 
the minimum price established by law, upon first making proof 
of the facts required in this section, under regulations to be pro-
vided by the Commissioner of the General Land Office, &c.: Provided, 
that the right to purchase herein given shall not extend to lands con-
taining mines of gold, silver, copper, or cinnabar.”

A subsequent act disposes, in a different way, of lands con-
taining mines of gold, silver, copper, or cinnabar.

The petition of McGarrahan, not averring that proof of 
the facts had been made under the regulations of the Com-
missioner of the General Land Office, and without averring 
that the lands in question were not mineral lands, containing 
mines, &c., alleged simply that the facts stated in his appli-
cation were proved, by the relator, to Mr. Browning, the 
ecietary of the Interior, and that he had found, from the 

proofs, that the relator, in good faith and for a valuable con- 
81 era^on, purchased the lands from Gomez. Upon the

* 23 Howard, 326; 1 Wallace, 698; 3 Id. 752. f 14 Stat, at Large, 220.
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showing made in this petition, the Supreme Court of this 
District, without notice to Mr. Browning, the Secretary of the 
Interior, ordered, on the 7th of December, a rule to issue, 
commanding him to show cause, on the 3d Monday of Jan-
uary, 1869, before the court sitting in general term, why the 
writ of mandamus prayed for should not issue. On the 26th 
of January, Mr. Browning filed a return, in the nature of a 
plea to the jurisdiction of the court, submitting that the 
court had not jurisdiction of the subject-matter of the case, 
and could not grant the writ prayed for :

1st. Because the subject-matter was of purely executive 
cognizance, resting in the judgment and discretion of execu-
tive officers, in the ordinary discharge of their official duties.

2d. Because the subject-matter was one in which judg-
ment and discretion were to be exercised; and

3d. Because the issuing of patents for lands was, by statute, 
the duty of the President of the United States.

On the 8th of July a writ of mandamus was issued, di-
rected to Mr. Browning, or to his successor in office, com-
manding him to convey to McGarrahan the land in question. 
Four months before, Mr. Browning had retired from the 
office of Secretary of the Interior, and had been succeeded 
by the now present incumbent, the Hon. J. D. Cox. And 
on the same day, the 8th of July, this writ was served upon 
Mr. Cox, as one of the parties named in the alternative judg-
ment. No proceedings of any kind were taken upon the 
retirement of Mr. Browning, to revive the suit against his 
successor, Mr. Cox, or to make him a party, and no notice 
of the pendency of the case was given to him by the relator 
or by the court, or any requirement made of him to answer 
the application on its merits.

Mr. Hoar, Attorney- General, and Mr. Ashton, special counsel, 
for the Secretary:

The case presented by the record, is:
1st. A peremptory mandamus issued against the head of 

a department, in a suit instituted against his predecessor,
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to which the incumbent had never been made, or become, a 
party.

2d. A peremptory mandamus awarded against the head 
of a department, in a case arising under laws which it is his 
duty to administer and execute, upon an ex parte statement 
of a claimant before his department, without any exhibition, 
on the part of the government he represents, of the truth of 
the matter in controversy, and without any opportunity being 
afforded by the court for such exhibition of the matter thus 
sought to be subjected to judicial determination ; and

3d. A judicial order to the head of a department to issue 
a patent for lands, which the facts officially known to him 
might show to be lands that Congress had expressly excepted 
from the grant made in the 4th section of the act of July 
23d, 1866, under which the relator claimed.

No instance of judicial usurpation of authority, so palpa-
ble, has been brought to the attention of this court.

In Graines v. Thompson * Miller, J., in delivering the opinion 
of the court, took occasion to review the previous adjudica-
tions upon this subject, and to expound, in terras even clearer 
than had been before employed, the doctrine they all enun-
ciate, that “ an officer to whom public duties are confided by 
law is not subject to the control of the courts in the exercise 
of the judgment and discretion which the law reposes in him 
as part of his official functions.”

The reports of the decisions of this court contain eight 
cases in all, in which heads of departments and other execu-
tive officers were sought to be controlled by this preroga-
tive writ of mandamus; but in only onef was the attempted 
control sanctioned by this court. These cases came up from 
t e district.| In two of them only, the court below issued 
writs of mandamus. In the first, this court affirmed the 
jo gment; and in the others it reversed the decision of 

e court below. Of these eight cases, one was against the 
ostmaster-General ;§ two were against the Secretary of

7 Wallace, 352. f Kendall v. United States, 12 Peters, 618.
I supra; Commissioner of Patents v. Whiteley, 4 Wallace, 522.
I Kendall’s Case, supra.
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the Treasury;*  two against the Secretary of the Navy;f one 
against the Public Printer; J one against the Commissioner 
of Patents ;§ and one against the Commissioner of the Land 
Office.||

In all of these cases the doctrine is enforced, as a funda-
mental principle of our political system, that the Judiciary 
is forbidden to interfere with the exercise of executive dis-
cretion; or, as the court expresses it,Tf the writ of mandamus 
lies only where there is a refusal to perform a ministerial 
act involving no exercise of judgment or discretion.

2. It is indisputable that the duty imposed upon the execu-
tive officers who may be charged with the execution of the 
statute, under which the relator claims, is not ministerial in 
its character, within the meaning of these authorities, but 
is in the highest degree executive, as that term is defined in 
Mississippi v. Johnson.**

In the case of United States v. The Commissioner of the Land 
Office,tf where the application was for a mandamus to compel 
the issuing of a patent, Nelson, J., said, the case “calls for 
the exercise of the judicial functions of the officer, and these 
of no ordinary character.. The duty is not merely ministe-
rial, but involves judgment and discretion, which cannot be 
controlled by this court.”

The right of pre-emption given to the assignees of rejected 
Mexican grants plainly depends upon a variety of facts and 
conditions, which must be established to the satisfaction of 
and according to the rules provided by the Commissioner 
of the Land Office; whether they purchased in good faith, 
and for valuable consideration; whether they have used, im-
proved, and continued in the possession of the land in the

* Reeside v. Walker, 11 Howard, 272; United States v. Guthrie, 17 Id. 
284. Q

j- Decatur v. Paulding, 14 Peters, 497; Brashear v. Mason, 6 Howard, 9 .
J United States v. Seaman, 17 Howard, 230.
g Commissioner v. Whiteley, 4 Wallace, 522.
|| United States v. Commissioner, 5 Id. 563.

Commissioner of Patents v. Whiteley, 4 Id. 522. ** 4 Id. 498.
tt 5 Wallace, 563; and see United States v. Seaman, 17 Howard, 230;

Gaines v. Thompson, 7 Wallace, 353.
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manner prescribed by the statute; whether any valid adverse 
title or right exists; whether the land has been properly sur-
veyed; whether the facts have been proved “ under the regu-
lations of the Commissioner of the General Land Office;” 
whether the lands are within the excepted locality; and, 
finally, whether the lands contain mines of gold, silver, cop-
per, or cinnabar.

3. Mr. Browning’s return was intended to raise a simple 
question of jurisdiction upon the face of the act of July 23d, 
1866. The facts of the case of the relator were not disclosed. 
Upon that return the court awarded a peremptory manda-
mus—a final judgment upon a plea in abatement. The court, 
without being informed, or requiring or desiring informa-
tion, as to the actual situation of the land, assumed not only 
that the facts were as the statute required, in order to give 
a right under it, but that upon those facts nothing was left 
to the judgment of the Land Department, and a mere min-
isterial duty devolved upon it to issue a patent to the re-
lator. It is plain that such a judgment is without warrant 
of law, and void.

4. Great as was the error of the court below in rendering 
a final judgment in this proceeding as against the defend-
ant, Mr. Browning, its error in rendering such a judgment 
against his successor, Mr. Cox, was still more flagrant.

The imperative rule of the law of mandamus is that, pre-
viously to the making of the application to the court for a 
writ to command the performance of any particular act, an 
express and distinct demand or request to perform it must 
have been made by the prosecutor to the defendant, who 
niust have refused to comply with such demand, either in 
irect terms or by conduct from which a refusal can be con-

clusively implied.*
In addition, the doctrine of this court has limited the 

power of the courts to issue this writ, to cases of acts re-
quired by law of the individual rather than of the officer—a 
octrine explained by the court in United States v. Guthrie, 

^^KendaWsCase.

* Tapping on Mandamus, 283.
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It might well be in any case, that while a particular in-
cumbent had refused to perform an act required by law, his 
successor would not refuse, upon proper demand being 
made. The law, therefore, entitles the successor to the same 
opportunity to comply or refuse, as was given to the incum-
bent against whom the suit is brought.

5. This court has, in effect, determined that the duty and 
power of issuing patents does not devolve upon the Land 
Department, or upon the Secretary of the Interior, who is 
vested with supervisory and appellate authority over that 
department, in such a sense as to render the Commissioner 
of the Land Office, or the Secretary of the Interior, liable 
in any case to be proceeded against in this form of action. 
In United States v. Commissioner of Land Office,  Nelson, J., 
in delivering the opinion of the court, took occasion to say, 
that “ patents are to be signed by the President in person, or 
in his name by a secretary under his direction, and counter-
signed by the Recorder of the General Land Office.”f

*

Mr. Merriman, contra:
The petition sets forth the facts entitling the relator to a 

patent for the land claimed, and that these facts had been 
proven to the satisfaction of the Secretary of the Interior; 
that those facts had been determined by him, but that the 
secretary refused to issue the patent without any just cause. 
This was not denied by the secretary, but he simply inter-
posed a denial of the jurisdiction of the court in the mattei.

Was the denial well founded? The General Land Office 
is a part and parcel of the Department of the Interior, and 
its officers are subject to the directions of the secretaiy of 
that department. It is his duty to see that they perform 
their duties. It is their duty to issue patents for lands to 
persons by law entitled to them. To one officer is delegate 
the duty of engrossing, recording, certifying, and affixing

* Act March 2d, 1833, 4 Stat, at Large, 663; Act March 3d, 1841, 5 Id. 

417.
f 5 Wallace, 563.
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the seal of the Land Office, and issuing such patents; to 
another the duty of signing the name of the President.

The entire duties of issuing patents are performed by cer-
tain specified officers. The President is required to perform 
no personal act in the matter, and indeed the same language 
of the statute is used in reference to the commissioner as to 
the secretary for signing patents, each to act under the di-
rection of the President of the United States. The rule 
being held that the commissioner is subject to the super-
vision of the head of the department, the same reason will 
apply to the application of the rule to the subordinate and 
strictly ministerial officer who affixes the signature to the 
patent.

In this case the secretary, instead of directing his subor-
dinates to perform the duty of issuing the patents to which 
the relator is entitled by law, refuses entirely to do so.

Mr. Justice CLIFFORD delivered the opinion of the court.
Land grants purchased of Mexican grantees or their as-

signs, in good faith and for a valuable consideration, where 
such grants have subsequently been rejected or where the 
lands so purchased have been excluded from the final survey 
of the grant, may be purchased of the United States by such 
prior purchasers, after the same are surveyed under existing 
aws, at the minimum price established by law, in cases 

where there is no valid adverse private right or title; and 
where such prior purchasers have used, improved, and con-
tinued in the actual possession of the premises according to 
tie tenor of their original purchase, they first making proof 
0 t ose facts as required in the seventh section of the act to 
quiet the title to such grants, under regulations to be pre- 
scri ed by the Commissioner of tbe General Land Office, as 
piovided in the same section of that act.*

nnexed to that right, however, are three other condi- 
a]^n.8’ °n6 becomes important to notice. They
thell* V6 f°lm Provisos, and the one to be noticed is that

t to purchase, as given in the body of the section,

* 14 Stat, at Larsre. 220.
20vol . IX.
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“ shall not extend to lands containing mines of gold, silver, 
copper, or cinnabar.”

By the record it appears that the relator, on the fifth of 
October, 1858, addressed a communication to 0. H. Brown-
ing, Secretary of the Interior, in which he represented that 
he, the relator, on the twenty-second of December, 1857, 
purchased of Vincente P. Gomez the rancho situated in 
California and known as Panoche Grande, and that the 
claim to the same had since been rejected by the decree 
of the Supreme Court reversing the decree of the District 
Court confirming the claim, and prayed that he, by virtue 
of the provision contained in the seventh section of that act, 
might be allowed to purchase the same of the United States, 
supporting his alleged right to do so by the following repre-
sentations :

That the land embraced in the claim was a Mexican grant; 
that he purchased it of the original donee in good faith and 
for a valuable consideration; that the land, since the claim 
was rejected, has been regularly surveyed under existing 
laws; that there is no valid adverse private right or title to 
the same, and that he has continued in the actual possession 
of the tract since the claim was rejected, as required by law; 
but he did not allege that the land did not contain mines of 
gold, silver, copper, or cinnabar, nor did he offer any other 
proof of the facts set forth than what is contained in the ex-
hibits annexed to the communication;

Prior to the date of that paper, to wit, on the fourteenth 
of August preceding, the Secretary of the Interior addressed 
an official letter upon the subject to the Commissioner of the 
General Land Office, in wThich he adverted to the fact that a 
bill was pending in the Senate relating to the claim, and 
stated that in his judgment it would be highly improper for 
the department to do anything to affect the title to the land 
until Congress should dispose of the claim. Pursuant to 
that view he, at the same time, directed the commissioner to 
instruct the local officers to suspend action in all such cases 
until they should receive further orders. Correspondence 
ensued between the secretary and the counsel of the relator,
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but the secretary, on the twenty-eighth of November follow-
ing, informed the counsel that he adhered to the views ex-
pressed in the directions which he gave to the Commissioner 
of the General Land Office.

Dissatisfied with the decision of the secretary, the relator, 
on the third of December, of the same year, presented a peti-
tion to the Supreme Court of this district, in which he prayed 
that a mandamus might issue directing “ O. H. Browning, 
.Secretary of the Interior,” to issue or cause to be issued a 
patent for the land described in the petition, and for such 
other or further relief as may seem meet and proper. Ser-
vice was duly made, and on the eighth of the same month a 
rule was issued commanding the secretary to show cause, on 
the third Monday of January following, why the writ of 
mandamus should not be issued as prayed in the petition. 
He appeared, as commanded, and pleaded that the court had 
no jurisdiction to grant the writ, for the following reasons: 
(1.) Because the subject-matter of the petition is purely of 
executive cognizance, resting in the judgment and discretion 
of executive officers in the ordinary discharge of their official 
duties. (2.) Because the subject-matter is one in which judg-
ment and discretion are to be exercised. (3.) Because the 
issuing of patents for lands is, by the act of Congress, the 
duty of the President.

On the fifth of February following the parties filed a stipu-
lation in the case, agreeing that the cause “ be submitted to 
the court upon briefs and arguments, and that the said court 
may render its judgment in vacation as of the present term 
and of the day of such submission.” Submitted, as afore- 
sai , the case was held under advisement until the eighth of 

u y following, when the court, two justices signing the de-
cree, determined that the prayer of the petition be granted, 

that a writ of mandamus issue, directed to the said O. 
in" ffi0Wning’ Secretary Interior, or to his successor

1 e’ COiUInanding him, upon payment of the sum therein 
fpeci ed, to issue or cause to be issued to the relator a patent 

Qm t e United States of the tract of land described in his 
Petition.
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Four months before that judgment was rendered, the Sec-
retary of the Interior, who was the party respondent in the 
litigation, resigned his office, and J. D. Cox, the present 
Secretary of the Interior, had not only been appointed his 
successor, but was in the regular discharge of all its duties.

Although none of these facts are disputed, still the record 
shows that the writ of mandamus was addressed to the pre-
decessor of the present incumbent, or his successor in office, 
and that the writ, on the eighth of July in the same year,, 
was served on the present secretary, who was not named in 
the writ, was never a party to the suit, and never had any 
notice of the proceedings. Judgment having been rendered 
without notice to the present secretary, and without a hear-
ing on his part, or any opportunity to be heard, he sued out 
a writ of error and removed- the cause into this court.

Founded, as the proceeding in this case is, upon a claim 
to land which has been three times under examination in 
this court before the present writ of error was sued out, it is 
deemed necessary and proper to advert to the views ex-
pressed by the court on those occasions in respect to the 
validity of the claim and the means adopted to procure its 
confirmation. Reference to the docket entries will show 
that the case was first presented here at the December Term, 
1858, by the claimant, as an appeal not prosecuted; and it 
also appears that a copy of the record having been produced 
by him, and the certificate of the clerk that the appeal had 
been duly prayed and allowed, the case on his motion was 
docketed and dismissed, in conformity to the ninth rule of 
the court, for want of prosecution. Such a proceeding when 
bond fide has the effect to vacate the appeal and leave the de-
cree of the subordinate court in full force, and the docket 
entries also show that the mandate was issued in pursuance 
of that order, and that it was subsequently delivered to the 
assignee of the claimant.

Nothing further was done in the cause during that term, 
but at the succeeding term the Attorney-General filed a mo 
tion to rescind the decree of the preceding term dismissing 
the case, and to revoke the mandate, alleging for cause t at
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the decree and mandate had both been procured by misrep-
resentations and fraud. Affidavits were filed by the Attorney- 
General showing that the cause was still pending in the Dis-
trict Court, that no appeal had been granted, that the cause, 
when the claimant made his motion to docket and dismiss 
it, was not legally before this court. Pending that motion 
three motions for mandamus were filed by the claimant: 
First, to compel the District Court to file the mandate and 
to execute their decree. Second, to compel the District 
Court to dismiss the application of the United States to open 
the decree and grant a new trial. Third, to compel the 
Surveyor-General to survey the land confirmed to the claim-
ant by the decree of the District Court.

Both parties were heard, and the court overruled the sev-
eral motions filed by the claimant, but granted the motion 
of the Attorney-General, upon the ground that the allega-
tions of the motion were fully proved.* *

Attempts were subsequently made by the claimant to en-
join the clerk and district attorney from furnishing a certi-
fied copy of the record to enable the United States to appeal, 
but the injunction was refused, and the appeal was perfected 
and duly entered here; and the next step of the claimant 
was to file a motion to dismiss the appeal, alleging that the 
court had no jurisdiction of the case, but the court unani-
mously overruled the motion for the reasons expressed in the 
opinion, f

Subsequently the cause was heard upon the merits, and the 
court held that the claim was invalid and fraudulent, and 
reversed the decree of the District Court, and remanded the 
cause, with directions to dismiss the petition.];

Unless, therefore, the claim of the petitioner is brought 
wit in the terms of the act of Congress referred to in his 
petition he has no right whatever to a patent for the land in 
controversy.

Suppose everything which he alleges in his petition is 
——-- ,

* United States v. Gomez, 23 Howard, 330.
ame v. Same, 1 "Wallace, 690. J Same v. Gomez, 3 Id. 766.
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true, still it does not bring his ease within the act of Con-
gress, as the petition does not allege that the land does not 
contain mines of gold, silver, copper, or cinnabar; and the 
record furnishes evidence tending strongly to the conclusion 
that such an averment, if made, could not be supported, as 
the statement of the land commissioner is that the land 
embraced in the claim does contain “ valuable quicksilver 
mines.”

Mere allegation, however, is not sufficient, but the condi-
tion is that the claimant shall make proof of the facts re-
quired under regulations to be provided by the Commissioner 
of the General Land Office. His application to be allowed 
to purchase the land was made to the Secretary of the Inte-
rior, and he was as much bound to prove that the land did 
not contain mines of the description mentioned as he was to 
show that his purchase of the donee of the tract was made 
in good faith and for a valuable consideration, as he was not 
entitled to a patent if the lands contained mines of gold, 
silver, copper, or cinnabar, any more than if he had made 
the purchase in bad faith and without consideration.

Argument to show that he did not bring his case within 
that condition is unnecessary, as the point is clear to a de-
monstration. He did allege that he purchased the lands in 
question of the donee in good faith and for a valuable con-
sideration, but he offered no proof of the alleged fact, except 
what may be inferred from the deed annexed to the petition, 
bearing date December 22d, 1857, and which purports to 
have been executed by the original claimant.

Special reference is made in the petition to the deed of 
release given by the occupants of the land to the relator as 
supporting the allegation of good faith, but it is entitled to 
very little weight, if any, as it bears date six years subse-
quent to the alleged purchase of the grant.

Evidence was exhibited in the case tending to showr that t e 
lands were surveyed subsequent to the decree of the court re 
jecting the claim, but it is not proved that the present churn 
ant thereafter continued in the actual possession of the an , 
nor that it was free from any adverse private right or tit e. 
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Such allegations are set forth in the petition, but the record 
contains no proof to support the first allegation, and nothing 
to support the second, except what is derived from the state-
ment of the Commissioner of the General Land Office, that 
no report of any individual adverse interests was found on 
the files of his office. Tested solely by the merits, therefore, 
it is quite clear that the application of the relator could not 
have been properly granted, as the proofs before the depart-
ment were not sufficient to warrant a decision in his favor.

Adjudged invalid and fraudulent, as the claim had been 
by the unanimous decision of this court, it was quite proper 
that the secretary should require satisfactory proof that the 
case as presented came within the terms of the act of Congress 
relied on before consenting to give the claimant the benefit 
of its provision; and when it appeared that the petition ad-
dressed to him was deficient in allegation, and that the proofs 
were insufficient in all particulars, except, perhaps, one, he 
was entirely justified in rejecting the application.

Evidently the case, if examined upon the merits, was not 
made out by the claimant, but the more decisive objection 
to the judgment of the court below is that the case, from its 
very nature, is one which was exclusively within the juris-
diction of the executive officers of the government, because 
it was one requiring proofs, hearing, and decision, and in-
volved the exercise of judicial judgment and discretion, and 
consequently was not one where the action of the Depart-
ment of the Interior is subject to re-examination by the Su-
preme Court of this district.

Since the decision of this court in the case of McIntire v. 
Wood*  it has been regarded as the settled law of the court 
that the Circuit Courts of the United States in the several 

tates do not possess the power to issue writs of mandamus, 
except in cases in which it may be necessary to the exercise 
of their jurisdiction.f

Authority to that effect might doubtless be given to those 
courts by an act of Congress; but the insuperable difficulty

* 7 Cranch, 504. f Riggs v. Johnson Co., 6 Wallace, 198.
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at present is, that neither the Judiciary Act nor any other 
act of Congress has conferred upon them any such power. 
Antecedent to the decision of this court in the case, of Ken-
dall v. The United States,*  grave doubts were entertained 
whether any court established by an act of Congress pos-
sessed any such jurisdiction; but the majority of this court 
came to the conclusion in that case, that the Circuit Court 
of this district might issue the writ of mandamus to an ex-
ecutive officer residing here, commanding him to perform a 
ministerial act required of him by law, and it is not denied 
that the court below possesses all the power in that behalf 
which the Circuit Court of the district possessed at that 
time. Subsequent decisions of this court have affirmed the 
same principle; but in all of the subsequent cases the prin-
ciple is strictly limited’ to the enforcement of mere minis-
terial acts not involving the necessity of taking proofs, and 
it has never been extended to cases where controverted mat-
ters were to be judicially heard and decided by the officer 
to whom the writ is required to be addressed.!

Though mandamus may sometimes lie against an execu-
tive officer to compel him to perform a mere ministerial act 
required of him by law, yet such an officer, to whom public 
duties are confided by law, is not subject to the control of the 
courts in the exercise of the judgment and discretion which 
the law reposes in him as part of his official functions.J

Discussion of the principle, however, seems to be unneces-
sary, as al] of the cases appear to affirm the same rule, that 
the writ cannot issue where discretion and judgment are to 
be exercised by the officer, and only in cases where the act 
required to be done is merely ministerial, and where the 
relator is without any other adequate remedy.§

Even if it could be shown that the court below possessed 

* 12 Peters, 608.
f Decatur v. Paulding, 14 Peters, 497 ; Brashear v. Mason, 6 Howard, V .
J Gaines v. Thompson, 7 Wallace, 353; Reeside v. Walker, 11 Howar , 

289.
United States v. Seaman, 17 Howard, 230; United States v. Guthrie, lb. 

304; Commissioner of Patents v. Whiteley, 4 Wallace, 522; Unite 
<?.. Commissioner, 5 Id. 563.
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the power to issue the writ in such a case, still it is clear that 
the judgment in this case would be erroneous, as the case 
upon the merits was not submitted to the court under the 
stipulation. Undoubtedly the appearance of the respondent 
was general, but he pleaded only to the jurisdiction of the 
court, and it appears that the question of jurisdiction was 
the only point argued and submitted for decision. But the 
court decided the whole case without proofs, and without 
any further hearing. Taking the record as it is exhibited, 
such certainly is the clear inference from it, and it is not 
suggested that it does not correctly represent what occurred. 
Assuming the record to be correct, comment upon the pro-
ceeding is unnecessary, as, in the view of this court, it is 
clearly erroneous.

Several other objections are also taken to the proceedings 
by the Attorney-General, which are equally decisive that the 
judgment of the court below must be reversed, one or two 
of which will be briefly noticed.

Service was made upon O. H. Browning, Secretary of the 
Interior; but the fact is conceded, or not denied, that he had 
resigned and gone out of office four months before the de-
cision of the court was announced. When he resigned, of 
course the suit abated, but the court gave judgment against 
him as if he were still in office, and decreed that the writ 
of mandamus should be directed to him and to his’successor 
111 the office. Complaint may well be made by that party 
t at he no longer possesses the power to execute the com-
mands of the writ, and the present secretary may well com- 
P am that he is adjudged to be in default though he never 
re used to allow the relator to purchase the land, and that 

e judgment was rendered against him without notice and 
without any opportunity to be heard.
t th^C,e to ^^dant, actual or constructive, is essential 
th t 6 ?U1^S(^^c^on all courts, and the better opinion is, 
b a a judgment rendered without notice may be shown to 
deJce*  W^en bilaterally before the court as evi-

* Nations v. Johnson, 24 Howard, 203..
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Patents for land are required to be signed by the President 
in person, or in his name by a secretary under his direction, 
and they are to be countersigned by the Recorder of the 
General Land Office.*

Such patents cannot be issued and delivered to any party 
without the signature of the President, and no proceeding 
to compel either the Commissioner of the General Land 
Office or the Secretary of the Interior to issue such a,patent 
can be sustained while that provision of law remains un-
repealed. f

Congress may so provide, and in that event it would be the 
duty of the secretary to carry the provision into effect; but 
the act of Congress referred to in the petition as the source 
of power in this case gives the Secretary of the Interior no 
authority upon the subject. On the contrary, the express 
provision is, that the regulations for executing the law shall 
be provided by the Commissioner of the General Land Office, 
and the better opinion is, that the application to be allowed 
to purchase the land embraced in such rejected claim should 
be made to the Commissioner, and not to the Secretary of 
the Interior, as the right to purchase of the United States 
will never vest until the land is surveyed under existing 
laws.

It appears by the record in this case that a survey of some 
kind was*  presented to the secretary, but whether it was one 
made under existing laws or not is not sufficiently shown.

Viewed in any light, the Secretary 6f the Interior has no 
original cognizance of applications of this description. He 
may, perhaps, as the head of the department, exercise an 
appellate and supervisory power over the doings of the 
Commissioner, but the original application should have been 
made to the Commissioner of the General Land Office.^

Mr. Justice MILLER: I agree to the judgment of the 
court on the ground set forth by this court in the case o

* 4 Stat, at Large, 663; 5 Id. 417.
f United States v. Land Commissioner, 5 Wallace, 563.
| 9 Stat, at Large, 395.
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Gaines v. Thompson*  that the courts have no jurisdiction to 
control the actions of the departments in such cases.

I do not think that the merits of the present claim were 
before the court, and I decline to express any opinion 
upon it.

Jud gmen t  rever sed , and the cause remanded with direc-
tions to DISMISS THE PETITION.

Lyn ch  et  al . v . Bern al  et  al .

1. The Board of Commissioners created under the act of Congress, entitled
“ An act to ascertain and settle private land claims in the State of Cali-
fornia,” passed March 3d, 1851, had jurisdiction of a claim made under 
a grant of a lot by a Mexican governor within the limits of the pueblo 
of San Francisco ; and such claim was not required to be presented in 
the name of the corporate authorities of the city.

2. The eighth section of that act requires every person claiming lands in
California by virtue of any right or title derived from the Spanish or 
Mexican government, to present his claims to the Board of Commis-
sioners for examination. The fourteenth section qualifies this general 
language, and declares that the provisions of the act shall not extend 
to lots held under grants from any corporation or town to wt|ich lands 
have been granted for the establishment of a town by the Spanish or 
Mexican government; nor “ to any city, or town, or village lot, which 
city, town, or village existed on the 7th of July, 1846;” and pro-
vides that the claims for such lots shall be presented by the corporate 
authorities of the town; or if the land, upon which the town, city, or 
village is situated, was originally granted to an individual, shall be pre-
sented in the name of such individual: Held, 1st, that the second clause 
0 this section does not apply to all lots situated within the limits of 
a city, town, or village, which existed on the 7th' of July, 1846, but 
°nlj to the lots owned or claimed by such city, town, or village; 2d, 

at the object of the section was to give to lotholders deriving title from 
a common source—from the authorities of a pueblo or town, or from an 

ividual who was originally the grantee of the land upon which the 
of th ° t°Wn *8 situated^—the benefit of the examination by the board 
ers Z £eneral un<^er which they hold, and relieve the commission- 

rom the necessity of considering a multitude of separate claims for

* 7 Wallace, 347.
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small tracts depending upon the validity of the same original title, it 
intended that the corporate authorities should present under one general 
claim not only the interest of the city, town, or village which they rep-
resent, but also the separate interests of individuals holding under con-
veyances from them.

3. The fourteenth section of the act has no application to lots held adversely
to the corporation or town by independent titles. The confirmation of 
a claim, whether made to corporations or individuals, cannot enure to 
the benefit of parties holding adversely to them.

4. When the Board of Commissioners had jurisdiction of a claim, its validity
and title to recognition and confirmation were subjects for that tribu-
nal’s determination; and its adjudication, however erroneous, cannot be 
collaterally assailed on the ground that it was made upon insufficient 
evidence.

5. The rule is as applicable to inferior and special tribunals as it is to those
of superior or general authority, that where they have once acquired 
jurisdiction their subsequent proceedings cannot be collaterally ques-
tioned for mere error or irregularity; and the provision of the fifteenth 
section of the act of March 3d, 1851, declaring that the final decrees 
of the commissioners, or of the District Court, and patents following 
them, in California land cases, shall be conclusive between the United 
States and the claimants only, and shall not affect the interests,of third 
persons, does not change the operation of this general rule.

6. The decree of the District Court upon the claim involved an adjudication
that the grant under which it was made was valid; and the decree ap-
proving the survey settled the location and boundaries of the land. 
Neither of these determinations can be collaterally assailed for any 
matter which might have been corrected on appeal, had it been brought 
to the attention of the appellate court.

7. Whoever received deeds from the city of San Francisco, or asserted title
to parcels of land under the Van Ness ordinance, whilst the claim of 
the city to the land was pe'nding for confirmation before the tribunals 
of the United States, necessarily held whatever they took subject to the 
final determination of the claim. Their title stood or fell with t e
claim. . q

8. The exception made in the final decree of confirmation to the city ° an 
Francisco from the tract confirmed of “ such parcels of land as 
been, by grants from lawful authority, vested in private proprietors p, 
and have been finally confirmed to parties claiming under said gra 
by the tribunals of the United States, or shall hereafter be final ye 
firmed to parties claiming thereunder by said tribunals in procee ings 
pending therein for that purpose,” is not limited to parce s o 
claimed under perfect grants, but includes all parcels claimed by Priva 
parties under grants from the authorities of the former governmen , 
claims to which had been subjected, or might, hi proceedings4 P
ing, be subjected to the examination of the tribunals o e 
States, and had been, or might be, confirmed by them.
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9. The doctrine of relation is applied only to subserve the ends of justice, 
and to protect parties deriving their interests from the claimant pend-
ing the proceedings for the confirmation of his title. It gives effect to 
the confirmation of the title as of the day when the proceedings to secure 
such confirmation were instituted ; and for that purpose only can the 
decree be treated as made at that time. No different interpretation is 
to be given to the language of the decree than would be given if the 
doctrine of relation had no application.

Error  to the Supreme Court of the State of California.
The case was ejectment to recover the possession of cer-

tain real property situated within the corporate limits of the 
city of San Francisco, as defined by its charter of 1851, the 
plaintiffs asserting title to the premises under a grant of 
the Mexican government confirmed by the tribunals of the 
United States. The case was commenced in a District Court 
of the State, and was tried by the court without the inter-
vention of a jury by stipulation of the parties.

The court found as facts, that the plaintiffs (who are the 
widow and son of José Cornelio Bernal, deceased), in March, 
1853, presented a petition to the Board of Land Commis-
sioners, created under the act of March 3d, 1851, to ascer-
tain and settle private land claims in California,*  for the 
confirmation of a claim asserted by them to the premises in 
controversy; in which petition they averred that the prem-
ises were granted in 1834 by Figueroa, then Mexican gov-
ernor of the Department of California, to said José Cornelio 

ernal; and that such proceedings were had that in 1854 the 
said claim was adjudged valid and confirmed by the board ; 
and in 1856, on appeal, by the District Court of the United 
tates. The court set forth in its findings the proceedings 
ad before the board, and the District Court on appeal; and 

w at it declared to be the evidence remaining of record 
Rt the clerk of the District Court with respect to the 
grant. That evidence stated that a grant was made by Gov- 
ernoi Figueroa to Bernal, as alleged above, but the court 
°an that according to that evidence no such grant was 

er issued, differing in its finding in that respect from both

* 9 Stat, at Large, 631.
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the Board of Land Commissioners and the District Court of 
the United States.

From the decree confirming the claim of the District 
Court, the United States declined to prosecute an appeal to 
this court, and the decree thus became final.

In 1861 the tract confirmed was surveyed under thé direc-
tions of the Surveyor-General of the United States, and the 
survey was subjected to the revision and correction of the 
District Court, under the act of Congress of J une 14th, I860.*  
When made to conform to the directions of the court, the 
survey and the plat of it were approved, and its decree of 
approval was, on appeal, affirmed by this court.! The ap-
proved survey and plat embraced the premises in contro-
versy.

The defendants were in possession of the premises at the 
commencement of the action; and asserted that they pos-
sessed an older and superior title to the premises under the 
ordinance of the city of San Francisco, adopted in June, 
1855, and the subsequent legislation of the State and of the 
United States respecting the same. Their claim arose in this 
wise. At the cession of California to the United States, and 
for many years previous thereto, San Francisco was a Mexi-
can pueblo, asserting a claim to lands embracing its site and 
adjoining lands to the extent of four square leagues. The 
city of San Francisco, as successor of the Mexican pueblo, 
claimed these municipal lands, and presented her claim to 
the Board of Land Commissioners for confirmation. In De-
cember, 1854, the board confirmed the claim to a portion of 
the land, embracing the premises in controversy. The case 
was then appealed by the city to the District Court of the 
United States, and was afterwards transferred to the Cir-
cuit Court of the United States, under the act of Congress 
of July 1st, 18644 In May, 1865, the Circuit Court con-
firmed the claim to four square leagues, subject to the fol-
lowing deductions, namely : “ Such parcels of land as ave 
been heretofore reserved or dedicated to public uses y J

* 12 Stat, at Large, 33. f Dehon Berna1’ 3 Wallace’ 771
J 13 Stat, at Large, 333.
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United States; and also such parcels of land as have been by 
grants from lawful authority vested in private proprietorship, and 
have been finally confirmed to parties claiming under said grants 
by the tribunals of the United States, or shall hereafter be finally 
confirmed to parties claiming thereunder by said tribunals in pro-
ceedingspending therein for that purpose, all of which said excepted 
parcels of land are included within the area of four square leagues, 
above mentioned (those described as confirmed), but are excluded 
from the confirmation to the city.”* The claim thus confirmed 
by the decree of the Circuit Court, was also confirmed, with 
some modifications, by the act of Congress of March 8th, 
1866.f

Whilst this claim was pending before the District Court 
on appeal from the board for confirmation, viz., on the 20th 
of June, 1855, the common council of the city of San Fran-
cisco passed “ an ordinance for the settlement and quieting 
of the land titles in the city of San Francisco,” which is 
known in that city as the “ Van Ness ordinance,” after the 
name of its supposed author. By its second section the city 
relinquished and granted all the title and claim which she 
held to the lands within her corporate limits, as defined by 
the charter of 1851, with certain exceptions, to the parties in 
the actual possession thereof, by themselves or tenants, on 
or before the 1st of January, 1855, provided said possession 
was continued up to the time of the introduction of the or-
dinance into the common council, or if interrupted by an 
intruder or trespasser, had been or might be recovered by 
legal proceedings.^

In March, 1858, the legislature of the State ratified and 
confirmed the ordinance, and in July, 1864, Congress passed 
an act by which all the right and title of the United States to 
t elands were granted to the city of San Francisco, for the 
nses specified in the ordinance^ The party through whom 

e defendants claim was in the actual possession of the 
Premises in controversy at the time designated in the ordi-

? 13^ra^aCe> I ®tat. at Large, 4. J 15 California, 627.
in th e ■^‘arge> 338. Act to expedite the settlement of titles to lands 
’«the State of California,^.
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nance, and also on the passage of the confirmatory act of the 
legislature, and therefore acquired whatever right or title the 
city then possessed.

The District Court found as conclusions of law that the 
defendants Were estopped by the final decree of confirma-
tion, and the approved survey, from questioning the plain-
tiffs’ title to the premises, and gave judgment for the plain-
tiffs for the possession of the premises and $500 damages for 
their use and occupation. On appeal the judgment was 
affirmed by the Supreme Court of the State; and the case 
was brought here under the 25th section of the Judiciary 
Act.

Messrs, Ashton and G. H. Williams, for the plaintiffs in error; 
Mr. JE. L. Goold, contra.

Mr. Justice FIELD delivered the opinion of the court.
The act of June 14th, 1860, gives to a survey and plat of 

land claimed under a confirmed Mexican grant, when ap-
proved by the District Court, the effect and validity of a 
patent of the United States. It so declares in express terms.*  
It is therefore upon the decree of confirmation, and the ap-
proved survey and plat, that the Bernals rely to recover in 
the present action.

To meet the <Ase thus presented the defendants contend, 
1st. That the Board of Land Commissioners had no jurisdic-
tion to consider the claim of the plaintiffs under the grant 
of Figueroa, and as a consequence, that the action of the 
District Court, in hearing the appeal from the board, and 
in revising and approving the survey of the claim, was with-
out authority and void; and 2d. That if the board had such 
jurisdiction, the defendants possess an older and superior 
title to the premises under the ordinance of the city of San 
Francisco, adopted in June, 1855, and the subsequent legis 
lation of the State and of the United States respecting t ie 
same.

The objection to the jurisdiction of the board arises rom

* 12 Stat, at Large, 34, g 5.
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the fact that the premises granted consist of a lot within the 
limits of the pueblo or town of San Francisco as it existed 
at the cession of California to the United States. At that 
date San Francisco, as such pueblo, possessed an equitable 
claim to lands within the limits of four square leagues, to be 
assigned and measured off from the northern portion of the 
peninsula upon which the town is situated. The city of San 
Francisco succeeded to such interest, and her authorities 
presented the claim to the. Board of Land Commissioners for 
confirmation; and the defendants insist that the claim of the 
Bernals under the grant of Figueroa should have been pre-
sented in the name of those authorities, and could in no other 
way have been brought under the jurisdiction of the board.

This position is founded upon the language of the 14th 
section of the act of Congress, but is not, in our opinion, 
supported by its meaning. A previous section of the act 
requires every person claiming lands in California by virtue 
of any right or title derived from the Spanish or Mexican 
government, to present his claim to the commissioners for 
examination. The 14th section qualifies this general lan-
guage, and declares that the provisions of the act shall not 
extend to lots held under grants from any corporation or 
town, to which lands have been granted for the establish-
ment of a town by the Spanish or Mexican government; nor 

to any city or town, or village lot, which city, town, or vil-
lage existed on the 7th of July, 1846;” and provides that the 
claims for such lots shall be presented by the corporate au- 
t oiities of the town, or if the land upon which the town, 
city, or village is situated, was originally granted to an indi-
vidual, shall be presented in the name of such individual.

be second clause of this section does not apply to all lots 
situated within the limits of a city, town, or village, which * 
existed on the 7th of July, 1846, but only to the lots owned 
Orc aimed by such city, town, or village.
. ,e °bject of the section was to give to lotholders deriv- 

g title from a common source—from the authorities of a 
^ue)o or town, or from an individual who was originally 

egiantee of the land upon which the pueblo or town is
21VOL. xx.
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situated—the benefit of the examination by the board of the 
general title under which they hold, and relieve the com-
missioners from the necessity of considering a multitude 
of separate claims for small tracts depending upon the va-
lidity of the same original title. It intended that the cor-
porate authorities should present under one general claim 
not only the interest of the city, town, or village which they 
represent, but also the separate interests of individuals hold-
ing under conveyances from them,. The confirmation of the 
common title to these authorities would of course enure to 
the benefit of parties holding under them.

The section has no application to lots held adversely to 
the corporation or town by independent titles. The con-
firmation of a claim, whether made to corporations or indi-
viduals, could not enure to the benefit of parties holding 
adversely to them.

The claim of the Bernals, not being derived from the 
pueblo of San Francisco, or by any action of its authorities, 
but directly by grant from the political chief of the depart-
ment, was adverse to the claim of the city. It was, there-
fore, properly presented to the Board of Commissioners for 
examination, and jurisdiction over it wTas rightfully taken 
by that tribunal.

The board having jurisdiction of the claim, its validity 
and title to recognition and confirmation were subjects for 
that tribunal’s determination; and its adjudication, however 
erroneous, cannot be collaterally assailed on the ground that 
it was made upon insufficient evidence. The rule is as ap-
plicable to inferior and special tribunals as it is to those of 
superior or general authority, that where they have once 
acquired jurisdiction their subsequent proceedings cannot 
be collaterally questioned for mere error or irregularity 
The provision of the fifteenth section of the act of March 
3d, 1851, declaring that the final decrees of the commis-
sioners, or of the District Court, and patents following them, 
in these .California land cases, shall be conclusive between 
the United States and the claimants only, and shall not affect 
the interests of third persons, does not change the operation
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of this general rule. . Final decrees in other judicial pro-
ceedings affecting the title to property, are not conclusive 
except between the parties; they bind only them and their 
privies; they do not conclude the rights of third persons not 
before the court, or in any manner affect their rights. Third 
parties, with respect to the adjudications of the Board of 
Commissioners, and of the District Court, on appeal from 
the board, stand upon the same footing as they do with re-
spect to other adjudications in the ordinary proceedings of 
courts of law.

The decree of the District Court upon the claim neces-
sarily involved an adjudication that the grant under which 
it was made was valid; and the decree approving the survey 
settled the location and boundaries of the land. As neither 
of these determinations can be collaterally assailed for any 
matter which might have been corrected on appeal, had it 
been brought to the attention of the appellate court, the 
plaintiffs must recover unless the defendants have a superior 
title to the premises.

Such title they claim to possess, as we have already men-
tioned, under the ordinance of the city of San Francisco, 
passed in June, 1855, and the subsequent legislation of the 
State and of the United States.

Whilst the claim of the city of San Francisco to her mu-
nicipal lands was pending before the District Court of the 
United States, on appeal from the Board of Commissioners, 
the ordinance of June 20th, 1855, commonly known, from 
the name of its reputed author, as the Van Ness ordinance, 
was passed. By its second section the city relinquished and 
granted all the title and claim which she held to the lands 

?er C01’P0rate limits, as defined by the charter of
1, with certain exceptions, to the parties in the actual 

possession thereof, by themselves or tenants, on or before 
e 1st of January, 1855, provided such possession was con- 

the time of the introduction of the ordinance 
°t e common council, or if interrupted by an intruder or 

Jespasser, had been or might be recovered by legal pro-
ceedings. J &
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In March, 1858, the legislature of the State ratified and 
confirmed the ordinance; and in July, 1864, Congress passed 
an act by which all the right and title of the United States 
to the lands were granted to the city of San Francisco, for 
the uses specified in the ordinance.*  The party through 
whom the defendants claim was in the actual possession of 
the premises in controversy at the time designated in the 
ordinance, and also on the passage of the confirmatory act 
of the legislature, and therefore acquired whatever right or 
title the city then possessed.

The claim of the city was confirmed in May, 1865, by the 
decree of the Circuit Court of the United States, to which 
court the hearing of the claim had been transferred; and 
Subsequently, with some modifications, by the act of Con-
gress of March 8th, 1866. f

The position of the defendants is that by the possession 
of the party through whom they claim, and the operation of 
the Van Ness ordinance, they acquired an older and supe-
rior title to that ceded to Bernal by the grant of Figueroa. 
This position assumes that the city possessed a title to the 
premises in controversy at the time the ordinance was passed, 
whereas, though the city was then asserting, in the courts 
of the United States, her claim to four square leagues, the 
boundaries of the tract were not defined, nor was it known 
what exceptions and reservations might be made from the 
claim when it should be considered and finally determined. 
Whoever received deeds from the city, or asserted title to 
parcels of land under the Van Ness ordinance, whilst the 
claim of the city to the land was thus pending, necessaiily 
held whatever they took subject to the final determination 
of the claim. Their title stood or fell with the claim.

Now, when the final decree upon the claim was made there 
were excepted from the tract confirmed such parcels of land 
as had been, by grants from lawful authority, vested in pii- 

* 15 California, 627; Act to expedite the settlement of titles to lands m 
the State of California, § 5; 13 Stat, at Large, 333. •

f 14 Stat, at Large, 4; 13 Id. 333, § 4; Grisar v. McDowell, 6 Wallace, 

877.
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vate proprietorship, and had been finally confirmed to par-
ties claiming under said grants by the tribunals of the United 
States, or should thereafter be finally confirmed to parties 
claiming thereunder by said tribunals in proceedings .then 
pending therein for that purpose. This exception is not 
limited to parcels of land claimed under perfect grants, as 
contended by counsel, but includes all parcels claimed by 
private parties under grants from the authorities of the 
former government, the claims ^o which had been subjected, 
or might, in proceedings then pending, be subjected to the 
examination of the tribunals of the United States, and had 
been, or might be, confirmed by them. The object of the 
exception was to prevent any possible controversy between 
parties claiming under the city, and parties holding under 
grants adjudged valid by the tribunals of the United States, 
and to protect the latter from being harassed by further liti-
gation respecting their titles. By the language, “ such par-
cels of land as have been by lawful authority vested in 
private proprietorship,” no more is meant than parcels of 
land which have been granted by lawful authority to private 
parties.

The exception excludes, therefore, from confirmation to 
the city the land granted to Bernal, and the Van Ness ordi-
nance did not operate to pass any right or interest in the 

emanded premises to the party through whom the defend-
ants claim.

s j  by the doctrine of relation, the decree confirming the 
tit e of the city took effect as of the day when her petition 
was presented to the board in July, 1852, it is contended that 

e exception is to be construed as referring only to grants, 
w ic had been confirmed previous to that date, or which 
F11® t subsequently be confirmed in proceedings then pend- 
ng* ut the position is not tenable. Such a construction 

r^u^re(^ from any application of the doctrine of rela- 
on« hat doctrine is applied only to subserve the ends of 

the 1<T*  and Pro^ec^ parties deriving their interests from 
of If Pen(^ng the proceedings for the confirmation

18 it e. It gives effect to the confirmation of the title
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as of the day when the proceedings to secure such confirma-
tion were instituted; and for that purpose only can the de-
cree be treated as made at that time. No different inter-
pretation is to be given to the language of the decree than 
would be given if the doctrine of relation had no appli-
cation.*

Judg men t  af fir med .

Benn ett  v . Hunte r .

1. The act of 5th August, 1861, “To provide increased revenue from im-
ports, to pay interest on the public debt, and for other purposes;” and 
the act of June 7th, 1862, “ for the collection of direct taxes, in insur-
rectionary districts, within the United States, and for other purposes,” 
are to be construed together; and so construed, their primary object is 
to be regarded as having been the raising of revenue.

2. Thus construed, the first clause of the 4th section of the act of 1862—
which clause enacts “that the title of, in, and to each and every piece 
and parcel of land upon which said tax has not been paid as above pro-
vided, shall thereupon become forfeited to the United States,” does 
not operate propria vigore, to vest the title of the land in the United 
States upon non-payment of the tax; that clause being followed imme-
diately by another which says, “and upon the sale hereinafter provided 
for shall vest in the United States, or in the purchasers at such sale, in 
fee simple, free and discharged from all prior liens, incumbrances, right, 
title, and claim whatsoever.” The first clause merely declares the 
ground of the forfeiture of title, namely, non-payment of taxes, while 
the second clause was intended to work the actual investment of the title 
in the United States or in the purchaser at the tax sale, through a public 
act of the government.

3. Under the act of 1862, the right to pay the tax and relieve the land from
sale, is not limited to sixty days after the fixing of the amount of it by 
the proper authorities. Payment prior to sale is sufficient.

4. Payment of the tax, which the act requires to be made by the owner, need
not necessarily be made by the owner in person. It is enough that it 
be made by him acting through some friend or agent, compensated or 
uncompensated; any person, in short, willing to act in his beha , an 
whose act is not disavowed by him.

Error  to the Supreme Court of Appeals of Virginia, the 
case being thus: _

* Jackson v. Bard, 4 Johnson, 230; Heath v. Ross, 12 lb. 140.
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By an act of August 5th, 1861,*  passed in quite the early 
part of the late rebellion, Congress having laid a duty on 
incomes, imposed a direct tax of $20,000,000 per annum 
upon the whole of the United States, of which a certain 
sum was apportioned to Virginia. The act provided that 
the tax should be assessed and laid on all lands accord-
ing to their money value on the 1st of April, 1862; and it 
provided for the assessment and collection of the tax, and 
authorized the sale of so much of the lands of delinquent 
payers as might be necessary to satisfy the taxes due thereon; 
and furthermore provided that at any time after the adver-
tisement for sale and before actual sale, the delinquent tax-
payer might pay the amount assessed with ten per cent, 
penalty, and thus relieve his lands; and yet further that, in 
the event of a sale of property for non-payment of the tax 
assessed thereon, the owners, their heirs, executors, admin-
istrators, or any person in their behalf, might redeem the same 
within a certain period .thereafter. The act also provided that 
if, at the time it went into operation, any of the people of any 
State should be in actual rebellion, so that the laws of the 
United States could not be executed therein, it should be the 
duty of the President to collect both land tax and income 
tax, with six per cent, interest, according to the provisions of 
the act, as soon as the authority of the government should 
be re-established.

Afterwards, however, the rebellion having now become 
widespread, and assumed far greater magnitude, an act of 
June 7th, 1862,f declared that when in any State the civil 
authority of the government of the United States should be 
° structed by insurrection or rebellion, so that the provisions 
o the former statute could not be peaceably executed, the 
irect taxes apportioned by that statute should be appor- 
ione and charged in each State wherein the civil authority 

was t us obstructed, upon all the lands situate therein, re- 
pectively, &c., as the same were enumerated and valued 

er t e last assessment and valuation thereof made under

12 Stat, at Large, 294. t lb. 422.
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the authority of said State or territory previous to January 
1st, 1861; and every parcel of the said lands, according to 
the said valuation, was declared to be charged, by virtue of 
the act itself, with the payment of so much of the whole 
tax laid and apportioned by said act upon the State wherein 
the same was situate, as should bear the same direct propor-
tion to the whole amount of the direct tax apportioned to 
said State as the value of said parcels of land should, respec-
tively, bear to the whole valuation of the real estate in the 
said State, according to the said assessment and valuation 
made under the authority of the same, and in addition 
thereto with a penalty of fifty per centum of said tax.

The 3d section allowed the owner or owners of the lands, 
■ within sixty days after the amount of the tax charged thereon, 
respectively, should have been fixed by a board of tax com-
missioners (the appointment of which was provided for by 
the act), to pay the same to the commissioners, and take a 
certificate thereof, by virtue of which the lands should be 
discharged from the tax.

The 4th section (which, if we divide the enactment into 
two clauses, reads thus) enacted as follows:

Isi clause. “ That the title of, in, and to each and every piece 
or parcel of land upon which said tax has not been paid as 
above provided, shall thereupon become forfeited to the United 
States.

2d clause. “ And upon the sale hereinafter provided for, shall 
vest in the United States or in the purchasers at such sale, in 
fee simple, free and discharged from all prior liens, incumbrances, 
right, title, and claim whatsoever.”

The 7th section, as amended by the act of February 6th, 
1863,*  required the board of tax commissioners in case the 
taxes charged on the lands should not be paid agreeably to the 
provisions of the 3d section, to advertise the property for sale, 
and to sell the same to the highest bidder, for a sum not 
less than the taxes, penalty, and costs, and ten per cent, per 
annum interest on the tax. And it also authorized the com-

* 12 Stat, at Large, 640.
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missioners, in all cases where the owner of the property . 
should not, on or before the day of sale, appear in person be-
fore them and pay the amount of the tax, with ten per cent, 
interest thereon and cost of advertising, or request the prop-
erty to be struck off to a purchaser for a less sum than two- 
thirds of the assessed value thereof, to bid off the same for 
the United States, at a sum not exceeding two-thirds of its 
assessed value, unless some person should bid a larger sum, 
and in that case it declared that the property should be struck 
off to the highest bidder, who, upon payment of the purchase-
money, should be entitled to receive from the commissioners 
their certificate of sale, which was thereby required to be 
received as primci facie evidence of the regularity and validity 
of the sale, and of the title of the purchaser under the same, 
in all courts and places; with a proviso that the certificate 
should, only be affected as evidence of the regularity and validity of 
the sale, by establishing the fact that the property was not 
subject to taxes, or that the taxes had been paid previous to 
sale, or that the property had been redeemed according to 
the provisions of the act. Also, by a proviso to this section, 
the owner of the property, or any loyal person having any 
valid lien upon or interest in the same, might, within sixty 
days after the sale, appear in person before the board of tax 
commissioners, and, if a citizen, upon taking an oath to sup-
port the Constitution, and paying the amount of the tax and 
penalty, with interest thereon, from the date when the State 
went into rebellion, at the rate of fifteen per cent., together 
with the expenses of the sale and subsequent proceedings, 

c., ledeem the same; and, if the owner were a minor, a 
non-resident alien, a loyal citizen beyond seas, a person of 
unsound mind, or under legal disability, the period of two 
years after the sale was allowed for redemption.

nder this act of the 7th of June, 1862—the second of 
e acts above mentioned—a tax was assessed upon a tract 

B W ¿tUate 'n Alexandria County, Virginia, of which one
' ’ ri un^er was then owner for life, the property in re-
am er being in his son, and default having been made in 
yment, the land was advertised for sale. After advertise-
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ment, but before sale, the amount of the tax, expenses, pen-
alties, and costs (the whole being within $100), was tendered 
by a tenant, in occupation of about half of the premises, to the 
commissioners appointed for the collection of taxes under 
the act, who refused to receive the money, upon the ground 
that the tender was not made by the owner of the land in 
person. The land was then, January 11th, 1864, sold, and 
one Chittenden became the purchaser, and received a cer-
tificate from the commissioners, reciting the sale and his 
purchase for $8000. He thereupon leased the property to 
one Bennett, who went into possession. After the close of 
the war, Hunter, the son, who had served as an officer in 
the rebel army, but against whose property no proceedings 
for confiscation had been instituted, and whose estate in re-
mainder had now become absolute, brought suit in one of 
the State courts of Virginia to recover possession of the land. 
No question was made of his right to recover if his title was 
not divested by the sale for taxes. The court in which the 
suit was brought gave judgment in his favor, and the judg-
ment being affirmed by the Supreme Court of Appeals of 
the commonwealth, the other side brought the case here for 
review.

The case, as this court considered it, required the conside-
ration and determination of one point only, namely, whether 
the commissioners under the act could make a valid sale for 
taxes, notwithstanding the previous tender by the tenant of 
half the premises, of the amount due? Other important and 
interesting questions were argued at the bar, but under the 
view taken of the case by this court they need not be stated.

Messrs. Chittenden and Willoughby (Mr. Hoar, Attorney-Gen-
eral, and Mr. Field, Assistant Attorney-General, filing a brief by 
leave of the court, for the United States}, for the plaintiff in error:

1. Congress, having power to “lay and collect” taxes, 
and « to make all laws which shall be necessary and proper 
for carrying into exécution” that power, may, for the pu 
pose of enforcing their collection, declare a forfeiture 0 an 
for the non-payment of taxes laid thereon, or aut onze
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sale, by summary proceedings on the part of the executive 
branch of the government, of the whole of such land. Such 
summary measure is not in conflict with that clause of the 
Constitution which declares that no person shall be deprived 
of property without “due process of law.”*

That clause refers solely to the exercise by the State of 
the right of eminent domain.!

2. The 4th section of the act of 1862 created a forfeiture 
to the United States of land upon which the direct tax had 
not been paid as provided in the 3d section of that act, 
which took effect at the time of default and prior to the sale 
or disposition of the property as provided for in the 7th and 
other following sections of the act.

This appears from the plain import of the language em-
ployed in declaring the forfeiture. The latter clause of the 
section does not qualify the preceding clause respecting the 
time when the forfeiture becomes absolute. The section has 
two branches—the first making the forfeiture of title, and 
the second the ultimate vesting of that title. To declare the 
title, in the particular event, to be forfeited to the United 
States, clearly means that the title is divested out of the de-
faulting owner, and devolved upon the United States. The 
section does not say that the delinquent lands shall be for-
feited; but that the title of the owner of them shall be lost 
to him, and forfeited to the United States. But how, and 
lor what purpose forfeited ? The law itself gives the reply: 
Dot to be held by the United States for its own use, but to 

e sold for payment of taxes, penalty, and costs; and that 
sa e, under the scheme of the law, becomes the appointed 
n»0,^ wbich the title ultimately vests. Now, the condition 
° t is sale is to the highest bidder; but in case no one bids 
o t ie amount of the penalty and costs, then it may be struck 

to the United States at that sum. By the act of 1862, 
of amended by the act of 1863, the privilege
__ 1 the commissioners, for and on behalf of the 
necticnf\nr^^Oema^er’ California, 863; Nichols v. Bridgeport, 23 Con- 

+ o-i’ AUen ”• Armstrong, 16 Iowa, 512.
t Gilman v. Sheboygan, 2 Black, 513.
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United States, was enlarged to the extent of two-thirds of 
the assessed value. In this way, the law appointed and 
designated two classes of purchasers at the sale—first, the 
highest bidders, and, secondly, the United States, acting 
through the commissioners, and subject to the restrictions 
of these acts. The United States, as well as the highest 
bidders, might be purchasers at these tax sales. When, 
therefore, the latter clause of this 4th section declares, that 
“ the title, upon the sale hereinafter provided for, shall vest 
in the United States or the purchasers at such sale,” it has 
exclusive reference to the United States as a purchaser, and 
not as the sovereign, to whom the forfeiture had been declared 
in the preceding clause.

After default, therefore, there was nothing left in the 
owner but a mere privilege of redemption, capable of being ex-
ercised only in such mode and upon such terms as the law 
prescribed.

3. It does not appear that the tax was paid within the 
sixty days. The case shows, that after the advertisement 
of the sale of said premises referred to in said certificate, 
and before sale, a tender by some one was made. But un-
less made within the sixty days, it was no tender even if it 
had been made by the owner in person. But

4. The owner did not make the tender, as the law required. 
The case shows that the tender was made by a tenant in oc-
cupation of about one-half of said premises. We concede that a 
lawful tender of the tax to the officer authorized to receive 
it would have been tantamount to payment, but deny that 
the tender in this case was lawful.

Messrs. J. A. Garfield and S. F. Beach, contra, citing, on the 
point of the tenant’s tender, the case of Dubois v. Hepburn in 
this court, in which, on a case of redemption after sale, and, 
as they argued, a stronger case, therefore, than this, since 
interests had vested by the sale, the court say:

“ Any person who has any interest in the land . « » ig

* 10 Peters, 1.
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owner thereof for the purpose of redemption. Any right of 
entry upon it, to its possession or enjoyment or any part of it, 
which can be deemed an estate in it, makes the person the owner 
for purpose of redemption.”

The CHIEF JUSTICE delivered the opinion of the court.
The case requires the consideration and determination of 

one point only, namely, whether the commissioners under 
the act could make a sale for taxes, notwithstanding a pre-
vious tender of the amount due ?

In order to a right understanding of the real point in 
controversy, however, it will be useful to notice briefly the 
occasion and the objects of the enactments which have given 
rise to it.

The necessities of the war, arising from the rebellion, de-
manded immediate provision of adequate funds. For this 
purpose Congress increased the duties on customs, imposed 
a duty on incomes, and laid a direct tax of twenty millions 
of dollars upon lands. This latter tax was apportioned, 
agreeably to the direction of the Constitution, among the 
several States in proportion to their respective numbers; 
and it was provided that, if the act could not be carried into 
execution in any State in consequence of rebellion, it should 
be the duty of the President to proceed, as soon as the au-
thority of the United States should be re-established therein, 
to collect both the land tax and the income tax, with six per 
cent, interest.

The income tax thus imposed' has never been collected; 
ut provision was made by the act of June 7th, 1862, for 

act C°Pecti°n the land tax in the insurgent States. This 
, or some similar provision, was necessary to enable the 

of *°  Perf°rni tbe duty devolved upon him by the act
str 1 Th0 ac^s 1^61 and 1862 are, therefore, to be con-
n ae. ^be general object of both was the same,
n e 6 rai8in« revenue by a tax on land. The first
Gener1 iV & m0<^e co^ection where the authority of the
stacle " °\ei nTnent was acknowledged, and no serious ob- 

xiste to the execution of the law; the second di-
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rected the mode of collection where this authority had been 
overthrown by insurrection, but had been sufficiently re-
established to make collection, to some extent at least, prac-
ticable.

The provisions of the latter act were necessarily adapted 
to the peculiar circumstances in which it was to be executed, 
and were in most respects more stringent than those of the 
former. The first act, for example, directed the assessment 
of lands by assessors to be appointed under it; the second 
adopted the valuation made under the authority of the sev-
eral States prior to the rebellion, and charged directly upon 
each parcel of land its proportion of the tax apportioned to 
the State. Under the first act, delinquent tax-payers were 
permitted, at any time after advertisement for sale, and be-
fore actual sale, to pay the amount assessed with ten per 
cent, penalty, and thus relieve their lands. The second act 
imposed on each tract, without respect to delinquency on 
the part of the owner, a penalty of fifty per cent, in addition 
to its proportion of the tax upon the State, and, it is con-
tended, allowed payment only within sixty days after assess-
ment. In the earlier act indulgent provision was made for 
redemption after sale; in the latter, onerous conditions were 
imposed on such redemption.

Without adverting further to particular points of difference 
between the two acts, it may be observed that their most 
striking contrast was in their practical application.

The several adhering States, under the act of 1861, as-
sumed and paid their respective quotas, and collected the 
amount of the tax from their own citizens under their own 
laws, so that in those States the machinery of the law was 
never really put in action; while in the insurgent States the 
act of 1862, so far as it was executed at all, was carried into 
effect according to its terms by the officials of the National 
government. In this way, the citizens of the adhering States 
were relieved from the processes of collection and from pen-
alties and forfeitures for non-payment, while the citizens of 
the insurgent States who could not be thus relieved were 
exposed to their unmitigated operation.
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Keeping these circumstances in view, we are to consider 
the effect of the sale for taxes made, as we have already 
stated, to the lessor of the plaintiff*.  And this must depend 
mainly on the construction to be given to the fourth section 
of the act of 1862.

This section provides “ that the title of, in, and to each 
and every piece and parcel of land upon which said tax has 
not beei) paid as above provided, shall thereupon become 
forfeited to the United States; and upon the sale hereinafter 
provided for shall vest in the United States, or in the pur-
chasers at such sale, in fee simple, free and discharged from 
all prior liens, incumbrances, right, title, and claim whatso-
ever.”

And we are first to consider whether the first clause of 
this section, propria vigore, worked a transfer to the United 
States of the land declared to be forfeited.

The counsel for the plaintiff in error have insisted earn-
estly that such was its effect. But it must be remembered 
that the primary object of the act was, undoubtedly, revenue, 
to he raised by collection of taxes assessed upon lands. It 
is true that a different purpose appears to have dictated the 
provisions relating to redemption after sale, and to the dis-
position of the lands purchased by the government; a policy 
which had reference to the suppression of rebellion rather 
than to revenue. But this purpose did not affect the opera-
tion of the act before sale, for until sale actually made there 
could be, properly, no redemption. The assessment of the 
tax merely created a lien on the land, which might be dis- 
c arged by the payment of the debt. And it seems unrea-
sonable to give to the act, considered as a revenue measure, 
a construction which would defeat the right of the owner to 
Th^^fi6 amount a88e88ed and relieve his lands from the lien.

e rst clause of the act, therefore, is not to be considered 
81^3ac^ua^ transfer of the land to the United 

• . a raore liberal construction can be given to it con-
sistently with its terms.
toh^ ?eneral principles of the law of forfeiture seem 

• inconsistent with such a transfer. Without pausing to
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inquire whether, in any case, the title of a citizen to his laud 
can be divested by forfeiture and vested absolutely in the 
United States, without any inquisition of record or some 
public transaction equivalent to office found, it is certainly 
proper to assume that an act of sovereignty so highly penal 
is not to be inferred from language capable of any milder 
construction.*  In the case of lands forfeited by alienage 
the king could not acquire an interest in the lands except 
by inquest of office.f And so of other instances where the 
title of the sovereign was derived from forfeiture. And in 
the case of United States v. JRepentigny^ where the forfeiture 
to the government of lands arose from omission to perform 
the conditions of the grant, this court held that before the 
forfeiture could be'consummated by reunion of the land with 
the public domain, “a judicial inquiry should be instituted, 
or, in the technical language of the common law, office found, 
or its legal equivalent,” should take place. The court said 
further that “ a legislative act directing the possession and 
appropriation of the land is equivalent to office found.”

Applying these principles to the case in hand, it seems 
quite clear that the first clause of the fourth section was not 
intended by Congress to have the effect attributed to it, 
independently of the second clause. It does not direct the 
possession and appropriation of the land. It was designed 
rather, as we think, to declare the ground of the forfeiture 
of title, namely, non-payment of taxes, while the second 
clause was intended to work the actual investment of the 
title through a public act of the government in the United 
States, or in the purchaser at the tax sale. The sale was the 
public act, which is the equivalent of office found. What 
preceded the sale was merely preliminary, and, indepen 
dently of the sale, worked no divestiture of title. The title, 
indeed, was forfeited by non-payment of the tax, in ot er 
words, it became subject to be vested in the United fates, 
and, upon public sale, became actually vested in the nite 
States or in any other-purchaser; but not before sue i pu 10 

* Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch, 625.
, .. i. • orq  t 5 Wallace,| 3 Blackstone’s Commentaries, 2o8. + °
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sale. It follows that in the case before us the title remained ' 
in the tenant for life with remainder to the defendant in 
error, at least until sale; though forfeited, in the sense just 
stated, to the United States.

But it has been insisted that the right to pay the tax and 
relieve the land from sale expired at the end of sixty days 
after the amount was fixed by the proper authority.

It does not appear when the amount was fixed, or when 
the sixty days ended. It may be inferred, perhaps, from the 
fact of sale, that default for payment had continued at least 
through that time, for otherwise there could have been no 
power to sell.

If this inference be admitted, however, it by no means 
follows that the right to pay the tax and have the land dis-
charged from it expired with the sixty days. It is more 
reasonable to suppose that this right remained as long as 
the title of the land remained in the owner—that is, until 
after sale. And this view is confirmed by reference to an-
other part of the act. The seventh section gives direction 
as to sales, the issue of certificates of sale to purchasers, and 
proceedings for redemption after sale, and then provides 
that “ the certificate of sale shall only be affected, as evi-
dence of the regularity and validity of sale, by establishing 
the fact that the property was not subject to taxes, or that 
t e taxes had been paid previous to the sale, or that the 
property had been redeemed according to the provisions of 
t is act.” This provision makes it clear that proof ofi pay-
ment of taxes prior to the sale invalidates the certificate,- 
an this could not be unless the right to pay the tax con-
tinued until the sale. This seems to leave no doubt on the 
Point that the right to make such payment was not strictly 
irnited to sixty days after the fixing of the amount of the tax. 

But to whom did the right to make this payment belong? 
®° vious answer is, to the owner, either acting in person 

ugh some friend or agent, compensated or unconi-
o n8ate<B The termi of the act are, that the owner or 

Uers may Pay > and it is familiar law that acts done by
22VOL. IX.
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one in behalf of another are valid if ratified either expressly 
or by implication, and that such ratification will be presumed 
in furtherance of justice.

But it is insisted that the right of payment is limited by 
the act to the actual owner in his proper person. But we 
perceive no such limitation in its terms. On the contrary, 
the fact that the privilege of redemption after sale is limited 
to the owner or the loyal person having a lien or other in-
terest, appearing in proper person and taking a prescribed 
oath, appears to us to afford an irresistible inference that the 
right of payment before sale is not so limited. It is a right 
which, under the act, belongs to the owner, and no oath is 
required in order to its exercise. It is a right to be exer-
cised under the act as a law for raising revenue. It is ex-
pressly distinguished from the privilege of redemption after 
sale and complete divestiture of title, w’hich is accorded 
upon very different principles, and in pursuance of a very 
different policy. We cannot doubt that it might be properly 
exercised by the owner in person, or through any other per-
son willing to act in his behalf and not disavowed by him.

The application of these principles decides the case before 
us. The title and possession of the land, at the time of as-
sessment, was in B. W. Hunter for life, with remainder in 
fee to ;his son, the defendant in error. The life estate ter-
minated, and the fee became vested in 1864. The sum due 
the United States for taxes, penalty, and costs, was tendered 
to the 'commissioners before sale, and it was their duty to 
accept it. The tender was not objected to as insufficient, 
but was refused solely because not made by the owner in 
person. This refusal not being warranted by the act, t e 
tender must be held good. The certificate of sale undei 
which the plaintiffin error claims title cannot, therefore, e 
sustained. The sale must be regarded in law as having been 
made after the payment of the tax, and as insufficient to ves 
the title to the land in the purchaser.

* It follows that the judgment of the Court of Appea s o 
Virginia must be Affi rme d .
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Bigelo w  v . Forres t .

1. The act of March 23d, 1863, “ relating to Habeas Corpus, and regulating
judicial proceedings in certain cases,” applies only to suits for acts done 
or omitted to be done during the rebellion.

2. It does not apply to actions of ejectment.
3. The act of July 17th, 1862, “ to suppress insurrection, to punish treason

and rebellion, to seize and confiscate the property of rebels, and for 
other purposes,” and the joint resolution of the same date explanatory 
of it, are to be construed together.

4. Under the two thus construed all that could be sold by virtue of a decree
of condemnation and order of sale under the act was a right to the prop-
erty seized, terminating with the life of the person for whose offence it 
had been seized.

5. The fact that such person owned the estate in fee simple, and that the
libel was against all the right, title, interest, and estate of such person, 
and that the sale and marshal’s deed professed to convey as much, does 
not change the result.

Error  to the Supreme Court of Appeals of Virginia, the 
case being this:

Congress, by an act commonly called the Confiscation Act, 
passed July 17th, 1862,*  dyring the late rebellion, “to sup-
press insurrection, to punish treason and rebellion, to seize 
and confiscate the property of rebels, and for other pur-
poses,” after enacting that treason should be punished with 
death, provides:

Section 5. That to insure the speedy termination of the 
pi esent rebellion, it shall be the duty of the President of the 

mted States to cause the seizure of all the estate and property
• • • of the persons hereinafter named, and to apply and use 

e same, and the proceeds thereof, for the support of the army 
the United States.”

This 5th section proceeded to name six classes of persons 
thenT Pr°Perty 8bould be liable to seizure, and first among

Any person hereafter acting as an officer of the army or

* 12 Stat, at Large, 589.
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navy of the rebels in arms against the government of the United 
States.* ’

And the last clause of it enacts that
“ It shall be a sufficient bar to any suit brought by such per-

son for the possession or use of such property, ... to allege 
and prove that he is one of the persons described in this section.”

The act proceeds:
“ Section 1. That to secure the condemnation and sale of any 

such property, after the same shall have been seized, so that it 
shall be made available for the purpose aforesaid, proceedings in 
rem shall be instituted in the name of the United States, in any 
District Court thereof, or any Territorial court, within which 
the . . . property above described may be found;.. . which pro-
ceedings shall conform, as nearly as may be, to proceedings in 
admiralty or revenue cases; and if said property . . . shall be 
found to have belonged to a person engaged in rebellion, . . . 
the same shall be condemned as enemies’ property, and become 
the property of the United States, and may be disposed of as 
the court shall decree, and the proceeds thereof paid into the 
treasury of the United States for the purposes aforesaid.

“ Section 8. That the several counts aforesaid shall have power 
to make such orders, establish such forms of decree and sale, 
and direct such deeds and conveyances to be executed and de-
livered by the marshals thereof, where real estate shall be the 
subject of sale, as ^hall fitly and efficiently effect the purposes 
of this act, and vest in the purchasers of such property good 
and valid titles thereto.

“ Section 14. That the courts of the United States shall have 
full power to institute proceedings, make orders, and do all other 
things necessary to carry this act into effect.

By the latter clause of a ‘‘joint resolution explanatory ”* 
of this act, passed on the same day with it, it was reso ve 
by Congress that no punishment or proceedings un er 
act should be “ so construed as to work a forfeiture of t e 
real estate of the offender beyond his natural life.

It was a part of the history of this legislation of July 17tj,

* 12 Stat, at Large, 627.
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1862. that the then President, Mr. Lincoln, immediately after 
the passage of the act by both houses of Congress, had pre-
pared the draft of a message objecting to provisions that 
might result “ in the divesting of title forever,” and sug-
gesting or showing that the bill, as Congress had passed it, 
was in conflict with that clause of the Constitution, which 
ordains that “no attainder of treason shall work corruption 
of blood or forfeiture, except during the life of the person 
attainted;”* that before his message was presented to Con-
gress, the joint resolution, above quoted, was passed to re-
move his objections; and that the President, in a message 
of July 17th, 1862, mentioned, that before he was informed 
of the resolution, he had prepared the draft of a message, 
stating objections to the bill becoming a law; a copy of 
which draft he submitted ; and also mentioned that, consid-
ering the act of Congress, and the joint resolution explana-
tory thereof, as substantially one, he approved and signed 
both.

Under this act, above quoted, as appeared by a case 
agreed on and stated, in the nature of a special verdict, the 

istrict Attorney of the United States for the Eastern Dis-
trict of Virginia, in September, 1863, caused a tract of land 
m the eastern part of Virginia, of which a certain French 

oriest (a person acting as an officer of the navy of the so- 
Confederate States, from July 1st, 1862, to April, 

tio 'an<^ ^lus one the persons described in the 5th sec-
ion of the above quoted act), was seized and possessed in fee, 
y ® seized. A libel was afterwards, on the 9th November 

e same year, filed on behalf of the United States, in 
cor ance with the act, in the District Court of the district 
.8 nanie^i “ against all the right, title, and interest, and estate 

The6 ^renc^1 Forrest, in and to the said tract of land” 
the lib0! Proceeded to judgment in accordance with 
dem^ On ^ie ^th of November, 1863, an order of con- 
creed^ha11 ma^e ^ie cour^ Uy which it was de- 
_____ at t e clerk should issue a venditioni exponas to the

* Art. 8, g 8, clause 2.
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marshal, and that the property described in the libel be 
sold by the marshal of the district, for cash, to the highest 
bidder, and that he execute a deed to the purchaser for the 
same.

In pursuance of the decree the land was publicly sold, and 
knocked off' on the 10th July, 1864, to one Buntley, to whom 
the marshal made a deed reciting the venditioni. Buntley’s 
rights under the sale became afterwards vested in a certain 
Bigelow. Forrest died intestate November 24th, 1866, and his 
only child and heir-at-law, Douglass Forrest—whom the cases 
agreed on stated was “ one of the persons described in said 
section 5th, that is to say, who acted as an officer of the army 
and navy of the so-called Confederate States, from and after 
the passage of the said act till April, 1865,”—brought an 
action of ejectment, on the 1st of April following, in the Cir-
cuit Court of Fairfax County, one of the State courts of Vir-
ginia, against Bigelow, to recover the land, averring seizure 
in himself on the 1st of January, 1867.

The defendant having pleaded to issue, on the 8th day of 
November, 1867, filed his petition for the removal of the 
cause into the Circuit Court of the United States, under the 
provisions of the 5th section of the act of Congress of March 
3d, 1863,*  entitled “An act relating to habeas corpus, and 
regulating judicial proceedings in certain cases.”

This act thus provides:

“ Section 4. That any order of the President or under his au-
thority, made at any time during the existence of the present rebellion, 
shall be a defence in all courts to any action or prosecution, civil 
or criminal, pending or to be commenced, for any search, seizure, 
arrest or imprisonment made, done, or committed, or acts omitte 
to be done under and by virtue of such order or under color o 
any law of Congress. . . .

« Section 5. That if any suit or prosecution, civil or criminal, 
has been or shall be commenced in any State court against any 
officer, civil or military, or against any other person or a y 
arrest or imprisonment made, or other trespasses or wrongs one

—

* 12 Stat, at Large, 755.
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committed, or any act omitted to be done at any time during the present 
rebellion, by virtue or under color of any authority derived from 
or exercised by or under the President of the United States, or 
any act of Congress; and the defendant shall.............. in the
court in which such suit or prosecution is pending file a petition, 
stating the fact verified by affidavit, for the removal of the cause 
for trial at the next Circuit Court of the United States, to be 
holden in the district where the suit is pending, and offer good 
and sufficient surety for his filing in such court, on the first day of 
its session, copies of such process and other proceedings against 
him, &c., .... it shall then be the duty of the State court to 
accept the surety and proceed no further in the cause or prose-
cution. . -. . . And copies being filed, as aforesaid, in such court 
of the United States, the cause shall proceed therein in the same 
manner as if it had been brought in said court by original pro-
cess.”

Bigelow’s petition for removal complied with the requisi-
tions of this statute, respecting the form of procedure for 
removal.

The prayer of the petition was, however, denied, and, by 
agreement of the parties, the case already set forth, was 
stated in the nature of a special verdict, upon which the 
court gave judgment for the plaintiff. A petition was then 
presented to the District Court of Appeals praying for a writ 
°f supersedeas to the judgment, and assigning as errors that 
t e Circuit Court denied the motion to remove the cause into 

c Circuit Court of the United States upon the petition 
ic had been filed for such removal, and also that the 

U gment was not warranted by the facts found in the agree-
ment made in lieu of a special verdict, and that it was against

6 aw and the evidence. The District Court of Appeals, 
owever, being of opinion that no error had been committed 

the 6 CaUSe ^le Circuit Court of Fairfax County, refused 
fe .8u^erse^eas* A petition was then presented by the de- 
pla ^Ie ®uPreme Court of Appeals of the State, com- 
prad'ngf^ ac^on ^ie district Court of Appeals, and 
the^lng °l a Wr^ suPer8e(^eas to the judgment, assigning 

same errors which he had assigned in his petition to the 
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District Court. The application to the Supreme Court was 
unsuccessful. The supersedeas was denied, and thereupon 
the present writ of error was sued out. There were two 
questions, therefore, presented by the record:

1st. The question whether there was error in the refusal 
of the State Circuit Court to allow a removal of the cause 
into the Federal court; for if there was not, then obviously 
there was no ground for complaint that the Court of Appeals 
had refused a supersedeas to the judgment because such re-
moval had not been allowed.

2d. The question whether there was error in the judgment 
of the court upon the merits of the case.

Messrs. Poland and 'Willoughby, for Bigelow, the plaintiff in 
error :

1. The court erred in denying the motion to remove the 
cause, for the action asserted a trespass or wrong to have been 
committed, and so fell within the act of March 3d, 1863.

The act on which the ejectment was founded was at least 
committed under color of an act of Congress, and also under 
color of an order given by authority of the President of the 
United States.

2. The decree of the District Court of the United States 
condemning and confiscating all the right, title, and interest of 
the original owner, under the act of July 17th, 1862, or Con-
fiscation Act, is binding upon all but appellate courts. Such 
decree cannot be collaterally assailed, especially by a State 
court, except by showing that such District Court did not 
have jurisdiction.

It is agreed that the land was seized under the act. Pro-
ceedings were had “ in accordance with said act.” The act 
prescribes that the u proceedings shall conform as nearly as 
may be to proceedings in admiralty or revenue cases. Reg-
ularity in all that was done is of course to be inferred.

By the act all the property is to be seized. No other 
seizure would have been proper under the act. A life-estate 
could not have been seized, for the act did not direct it, nor 
did the owner have a life-estate. The officei cou no
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make a seizure of separate interests. He is to take the prop-
erty belonging to the person.

3. Douglass Forrest, plaintiff below, is admitted to have 
been, like his father was, one of the persons described in the 
fifth section of the Confiscation Act. The latter part of that 
section declares that “ it shall be a sufficient bar to any suit 
brought by such person for the possession or the use of such 
property, or any of it, to allege and prove that he is one of 
the persons described in this section.” No amount of argu-
ment could show more clearly that Douglass Forrest cannot 
maintain this action, than this statement in the law itself. 
It is decisive of this whole case.

4. The decree of the District Court, confiscating all the 
righty title, and interest of the original owner, was authorized 
by the law. This is not a proceeding in the nature of a bill 
of attainder. The clause of the Constitution concerning this 
subject had reference to bills of attainder which were com-
mon to the English Parliament, and had often been resorted 
to by several of the colonial legislatures during the revolution, 
by which it often happened that the estates of persons were 
confiscated after their death, and without conviction or trial, 
and often when such estates had passed into the hands of 
innocent holders. The true construction of this clause is 
that no attainder of treason should work a forfeiture except
wing the life of the person attainted; that is, that it should 
e done during his life. But this limitation upon bills of 

attainder does not apply to proceedings in courts, in individ- 
Ua cases, where there are regular trials and formal proceed- 

in which the individual has full opportunity to defend, 
e last clause of the joint resolution, explanatory of the 

on scation Act, was passed out of superfluous caution to 
^eep t e act within the limits of the Constitution. It em- 
word h-Ver^ lanSuage of the Constitution, except in one 
hur ’W have been inserted inadvertently in the
upon\htten(^n£ Passin£> many resolutions with this, 
of th 6 a session. It was inserted because
desi 6 su£ge8ti°n of the President, and because of his great 

0 eep within the bounds of the Constitution. But
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neither the President nor Congress had fully considered the 
effect of the clause of the Constitution.

Any other construction of the real intention of Congress 
than that which we give it, would defeat the object of the 
bill, which was to raise money for the support of the army. 
The life of a traitor, liable to be executed for his crime, 
especially if the government could get him into custody, 
might be supposed to be very short. In any event the 
tenure of a mere life-estate would be so uncertain, that but 
very little money could be raised upon it. Such estates 
would not be improved, and instead of building up the 
country with loyal men upon these estates, as was contem-
plated, the tendency would be to destroy and impoverish it. 
Such a construction should not be given to an act of Con-
gress if it is possible to give any other reasonable view of 
its intention.

Again, the act has at least equal force with the joint 
resolution. Both were approved by the President on the 
same day, and became a law at the same time. But the act 
says that all the property shall be seized, and the same shall 
be condemned. If the construction contended for by the 
defendant in error be allowed, then one exactly contradicts 
the other. If this be so we must give effect to that part 
of the bill which will be most consistent with its whole ob-
ject. The word forfeiture is always spoken of as referring 
to all the interest a man has in property. It is one of the 
modes of absolute conveyance of real estate, and the word is 
never used in any other legal sense.*

If any other construction is given to the word forfeiture 
than that for which we contend, both in the Constitution 
and the act, and which is the universal legal construction of 
the word, we shall be led into difficulties which cannot be 
solved by any known rules of law. Can it be said to affect 
only the life-estate ? But the interest of the owner is not 
that of a life-estate. He holds in fee. Can the legislature 
determine that an estate in fee shall be a life-estate, or that

* 2 Blackstone’s Commentaries, 267.
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it can be divided into one estate for life and some other in-
terest? If it does make this separation there must be a re-
mainder. Who is the holder of this? not his heirs, for there 
can be no heirs of the living. Besides a remainder must 
pass from the grantor at the same time with the creation of 
the particular estate, and must be supported by such particu-
lar estate, and if this fails the remainder falls with it. Can 
there be any inheritance from the estate which is left in the 
original owner? What kind of an estate is it that he has 
left which can descend to heirs? What is there left upon 
which an inheritance can be built, and what would be the 
name of such estate? The first, rule of inheritance is, that 
the inheritance must be from a person who dies seized of 
the estate.

-Mr. Conway Robinson, contra.

Mr. Justice STRONG delivered the opinion of the court.
The first question presented by the record for our con-

sideration is whether there was error in the refusal of the 
State Circuit Court to allow a removal of the cause into the 
Circuit Court of the United States; for if there was not, 
there is no ground for complaint that the Supreme Court of 
Appeals had denied a supersedeas to the judgment because 
the removal prayed for had not been allowed.

The act of Congress of March 3d, 1863, under which the 
Og t to remove the cause was claimed, and under which the 
’ight existed, if it existed at all, enacted, in its fifth section, 

ia if any suit or prosecution, civil or criminal, had been or 
s. be commenced in any State court against any officer, 

i or military, or against any other person, for any arrest 
r imprisonment made, or other trespasses or wrongs done 

duf0111111^6^’ °r any act to be done, at any time 
uring the then existing rebellion, by virtue or under color 

p anJ authority derived from or exercised by or under the 
def^ °f.tbe United States, or any act of Congress, the 
cuit C effect the removal of the cause into the Cir-

cuit of the United States holden in the district where
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the suit might be pending. The act prescribed the course 
to be pursued in order to stay the proceedings in the State 
court and transfer the cause into the Federal tribunal. It 
must be conceded that the plaintiff in error complied with 
the requisitions of the statute and its supplements respecting 
the form of procedure for a removal of his cause. It re-
mains, therefore, only to inquire whether the action was one 
which, under the act of Congress, could be removed. It was 
an action of ejectment, commenced on the 1st of April, 1867, 
in which the plaintiff averred seizin in himself on the 1st 
day of January, 1867, and an entry by the defendant upon 
the land on the same day, and a withholding of the posses-
sion. It might, perhaps, be sufficient to say that the act 
complained of, for w’hich the suit was brought, was not, as 
described by the statute,.“an arrest or imprisonment made,” 
or “ other trespass or wrong done or committed,” or “an act 
omitted to be done during the rebellion.” It is to suits for acts 
done or omitted to be done during the rebellion exclusively 
that the statute is applicable, and prior to January 1st, 1867, 
the rebellion had ceased to exist.

But we do not rest our judgment upon so narrow ground. 
In our opinion, the statute was not intended to apply to ac-
tions of ejectment. It is manifest to us that Congress had in 
view only personal actions for wrongs done under authority 
or color of authority of the President of the United States, 
or of some act of Congress. The fourth section made any 
order of the President, or under his authority, a defence in 
all courts to any action, civil or criminal, pending or to be 
commenced, for any search, seizure, arrest, or imprisonment 
made, done, or committed, or acts omitted to be done, under 
and by virtue of such order, or under color of any law of Con-
gress. The description of the causes of action mentioned in 
the fifth section is slightly different, not quite so detailed and 
specific, but it is evident that they were intended to be the 
same in both sections, as well as in the seventh, w'hich pie 
scribed a statutory limitation to suits and prosecutions. The 
specification, which all of these sections contain, of arrests 
and imprisonments, or, as in the fourth section, of searc es,
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seizures, arrests, and imprisonments, followed by more gen-
eral words, justifies the inference that the other trespasses and 
wrongs mentioned are trespasses and wrongs ejusdem generis, 
or of the same nature as those which had been previously 
specified. This construction is fortified by the consideration 
that the mischief against which the statute was intended to 
guard was manifestly the excitement and prejudice so likely, 
in times of intense popular feeling, to attend suits in local 
courts for personal wrongs; excitement and prejudice which 
might render a fair trial difficult, and which might, indeed, 
greatly embarrass the government. The same mischiefs, in 
the same degree, could hardly have been expected to attend 
the trial of possessory actions for real estate. The action 
of ejectment is not a personal action, and it appears to us 
not to be embraced in any of the classes mentioned in the 
fourth, fifth, and seventh sections of the act.

It follows that there was no error in disallowing the remo-
val of this case into the Circuit Court of the United States.

We proceed next to inquire whether there was error in 
the judgment of the court upon the merits of the case. The 
plaintift below claimed the land as the sole heir of his father, 

reach Forrest, who had been the owner down to September 
st, 1863, and who died intestate on the 24th day of Novem- 
,er’ 866. The defendant claimed as a purchaser under a 
eeree of confiscation made by the District Court of the

States for the Eastern District of Virginia, on the 
th ^ovem^er> 1863. French Forrest, the father of 

e p aintiff, was an officer in the navy of the Confederate
8^rOm 1862, until April, 1865. In September,

as th Up^er ac^ Congress of July 17th, 1862, known 
„ , .e 0n^sca^0n Act, the land in controversy was seized 
St f18 Pr°Perty’ libelled in the District Court of the United 
cree 8f °U ^0VGmber next following, a de-
to be Wa8 en^ere(l> and land was ordered
Jonas ' the marshaL Whether there was a venditioni 
from th188Ue<^’ as was or<lered by the court, does not appear 

case stated (to which alone we can look for the
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facts), except that the marshal’s deed recites its issue. We 
may assume that there was. The property was sold at the 
marshal’s sale and a deed was made to the purchasers. Sub-
sequently, and before the institution of this suit, the entire 
interest acquired by the purchase became vested in Bigelow, 
the defendant. But what was that interest ?

The fifth section of the Confiscation Act of July 17th, 
1862, enacted that it should be the duty of the President of 
the United States to cause the seizure of all the estate and 
property, moneys, stocks, credit, and effects, of certain per-
sons described in six classes, and to apply and use the same 
and the proceeds thereof for the support of the army. To 
one or more of these classes French Forrest belonged. That 
it was not intended the mere act of seizure should vest the 
property seized in the United States is plain from the pro-
visions of the seventh section, which enacted that to secure 
the condemnation and sale of any such property, after the 
same shall have been seized, proceeedings in rem should be 
instituted in a District Court, and that if it should be found 
to have belonged to a person engaged in rebellion, or who 
had given aid or comfort thereto, it should be condemned 
as enemy’s property, and become the property of the United 
States, and that it might be disposed of as the court might 
decree. Concurrently with the passage of this act, Congress 
also adopted a joint resolution explanatory of it, whereby it 
was resolved that no punishment or proceedings under the 
act should be so construed as to work a forfeiture of the real 
estate of the offender beyond his natural life. It is a wel - 
known fact in our political history that this resolution was 
adopted in consequence of doubts which the President enter-
tained respecting the power of Congress to prescribe a for-
feiture of longer duration than the life of the offender. e 
this as it may, the act and the resolution are to be construe! 
together, and they admit of no doubt that all which cou , 
under the law, become the property of the United States, oi 
could be sold by virtue of a decree of condemnation and order 
of sale, was a right to the property seized, terminating wit 
the life of the person for whose act it had been seized. It io -
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lows, then, that the estate acquired by the purchaser at the 
marshal’s sale expired on the 24th day of November, 1866, 
when French Forrest died.

It is argued, however, on behalf of the plaintiff in error, 
that the decree of confiscation in the District Court of the 
United States is conclusive that the entire right, title, in-
terest, and estate of French Forrest was condemned and 
ordered to be sold, and that as his interest was a fee simple, 
that entire fee was confiscated and sold. Doubtless a decree 
of a court, having jurisdiction to make the decree, cannot 
be impeached collaterally; but, under the act of Congress, 
the District Court had no power to order a sale which 
should confer upon the purchaser rights outlasting the life 
of French Forrest. Had it done so it would have tran-
scended its jurisdiction. And it attempted no such thing. 
The decree made has not that meaning. It is true, the 
cause in the District Court was entitled, “United States 
against all the right, title, interest, and estate of French 
Forrest in and to all that certain piece, parcel, or lot of 
land (describing it); but all this is descriptive, not of quan-
tity of estate, but of the subject of seizure, and that was 
and. The proceeding was required by the act of Congress 

to be in rem, and the decree condemned, not the estate of 
rench Forrest, but, using its own words, “ the real prop-

erty mentioned and described in the libel.” The marshal 
was ordered to sell the said property, the boundaries of 
w ich were given in the title to the decree. Had the pur- 

asers looked at that decree (and knowledge of it must be 
n uted to them), they would have seen that it was a de- 

ee o confiscation of the land, and they were bound to 
tbatth^8 e^ec^ Tf is, therefore, a mistake to argue 
all th below was permitted to impeach collater-
tbat th ^cree under which the marshal’s sale was made, or 
The 6 Udgment °F bhe court in this case impeaches it. 
decrear^fl,LeD^aS8-llme8 W^at cann°b be admitted, that the 
hiff ho ° a Court established a confiscation reach-
land uf°n t n6 -^rencb Forrest, for whose offence the 

was condemned and sold.
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It has been further argued on behalf of the plaintiff in 
error, that the plaintiff below was barred against maintain-
ing his suit by the latter clause of the fifth section of the act 
of 1862, which enacted that it shall be a sufficient bar to any 
suit brought by such person for the possession or use of such 
property or any of it, to allege and prove that he is one of 
the persons described in the section. The agreed statement 
of facts, in lieu of a special verdict, finds that the plaintiff is 
one of the persons described in said section fifth; but it im-
mediately explains this by adding, “that is to say, he acted 
as an officer of the army and navy of the so-called Con-
federate States from and after the passage of said act until 
April, 1865.” Was he, therefore, barred from maintaining 
the ejectment ? The land was not seized or condemned for 
any act of his. He had no interest in it when it was de-
clared forfeited. He could not have been heard in oppo-
sition to the decree of forfeiture. That proceeding was 
wholly inter alias partes. If, therefore, he is not at liberty to 
assert his claim, he is denied the right to his property with-
out trial, without any procedure in due course of law, and 
the practical effect of the bar is to assure to the purchaser 
at the marshal’s sale the enjoyment of the property after his 
right has expired, and to give him by estoppel a greater 
estate than he purchased. No construction of the act of 
Congress that works such results can be accepted. It is 
plainly against the true meaning of the act. We have al-
ready remarked that the act and the contemporaneous reso-
lution must be construed together. The latter declares that 
the act shall not be construed to work a forfeiture of the 
real estate of the offender beyond his natural life. It can 
do this neither directly nor indirectly. The punishment in-
flicted upon him is not to descend to his children. His 
heritable blood is not corrupted. It is, of course, necessaiy 
to give such an interpretation to the words of the statute that 
they shall not contravene the declared intent of Congress. 
And this may be done and effect given to every pait, y 
holding that the persons described in the fifth section, who 
are barred from bringing a suit for the possession or use o
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such property, are those, and those only, whose property 
the President has caused to be seized. Such we think is 
the meaning of the clause barring suits.

This is all that need be said of the case. It is enough to 
show that, in our opinion, none of the errors assigned have 
any real existence. We do not care to speculate upon the 
anomalies presented by the forfeiture of lands of which the 
offender was seized in fee, during his life and no longer, 
without any corruption of his heritable blood ; or to inquire 
how, in such a case, descent can be east upon his heir, not-
withstanding he had no seizin at his death. Such specula-
tions may be curious, but they are not practical, and they 
can give no aid in ascertaining the meaning of the statute.

Judgment  aff irm ed .

Nat ion al  Bank  v . Commonw eal th .

2*  TlT States to tax the shares of the National banks reaffirmed,
e statute of Kentucky (set forth in the statement of the ease), taxing 
ank stock, levies a tax on the shares of the stockholders, as distin-

3 Th'‘1S^e<^ ^r°m th0 caP^a^ the bank invested in Federal securities.
is is true, although the tax is collected of the bank instead of the indi-

vidual stockholders.
he doctrine which exempts the instrumentalities of the Federal gov-
ernment from the influence of State legislation, is not founded on any 
xpress provision of the Constitution, but in the implied necessity for 

5 It 6 U}>e SUCh *ns^rumen^s by tbe Federal government.
not’ ere/°re’ bmited by the principle that State legislation, which does 

mpair the usefulness or capability of such instruments to serve that 
6. A StT?6111’ nOt within the rule of prohibition.

fulf i* re<1Uiring ^ati°naI banks to pay the tax which is right- 
y ai on the shares of its stock is valid under this limitation of the 

doctrine.
whink * error a State court no question will be considered here 

was not called to the attention of the State court.

being^this^ ^0Ur* -^PPeals of Kentucky; the case

23
VOL. IX.
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The act of Congress establishing the National banks,*  
enacts:

“ Section 40. That the president and cashier of every such as-
sociation shall cause to be kept a correct list of the names and 
residences of all the shareholders in the association, and the 
number of shares held by each, and such list shall be open to 
the inspection of the officers authorized to collect taxes under 
State authority.

“ Section 41. Provided, that nothing in this act shall be con-
strued to prevent all the shares in any of the said associations 
held by any person, from being included in the valuation of the 
personalty of such person, in the assessment of taxes imposed 
by or under State authority, at the place where such bank is 
located, and not elsewhereJ but not at a greater rate than is 
assessed upon other moneyed capital in the hands of individual 
citizens of such State. Provided further, that the tax so imposed, 
under’ the laws of any State, upon the shares of any of the asso-
ciations authorized by this act, shall not exceed the rate imposed 
upon the shares of any of the banks organized under authority 
of the State where such association is located.”

Under the act of Congress which makes these provisions, 
the First National Bank of Louisville was established.

A statute of Kentucky,f relating to revenue and taxation, 
lays a tax as follows:

“ On bank stock, or stock in any moneyed corporation of 
loan or discount, fifty cents on each share thereof equal to one 
hundred dollars, or on each one hundred dollars of stock therein 
owned by individuals, corporations, or societies.”

And the same statute goes on to enact:
“The cashier of a bank, whose stock is taxed, shall, on the 

first day in July of each year, pay into the treasury the amount 
of tax due. If such tax be not paid, the cashier and his sureties 
shall be liable for the same, and twenty per cent, upon the

*13 Stat, at Large, 111.
f Revised Statutes of Kentucky, vol. ii, pp. 239, 266.
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amount; and the said bank or corporation shall thereby forfeit 
the privileges of its charter.”

Acting in professed pursuance of the State statute, the 
Commonwealth of Kentucky demanded payment from, the 
said bank of $4000, with interest, the sum which a tax of 
fifty cents per share on the shares of the bank gave. Pay-
ment being declined the State sued.

The suit was brought in one of the State courts, and ac-
cording to the practice of the courts of Kentucky by a peti-
tion, setting forth the amount of the tax and claiming a 
judgment for the same. The answer by the same mode of 
practice, set up four distinct defences to the action. These 
were:

1. That the bank was not organized under the law of the 
State, but under the bank act of the United States, and wras, 
therefore, not subject to State taxation.

2. That it had been selected and wTas acting as a depositary 
and financial agent of the government of the United States, 
an , therefore, was not liable to any tax whatever, either on 
the bank, its capital, or its shares.

• That its entire capital was invested in securities of the 
government of the United States, and that its shares of stock 
represented but an interest in the said securities, and were 
t eiefore not subject to State taxation.
• ^he shares of the stock were the property of the

ividual shareholders, and that the bank could not be 
a e responsible for a tax levied on those shares, and could

e compelled to collect and pay such tax to the State.
a inc]6 Cornn]on.wea^hi demurred; and the case resulting in 

gment 'n favor in the Court of Appeals, this writ of 
r°rwas Prosecuted by the bank.

a britf °f Messrs. Pirtle and Caruth, for the pmnlij} in error.

shares in un(^er recent decisions of this court
ational banks may be taxed in the hands of the
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stockholders.*  But this tax is laid, not on shares in the 
hands of stockholders, but on the capital of the bank itself.

Under the statute of Kentucky the amount of the tax is cal-
culated by charging fifty cents on each one hundred dollars of 
stock, exacted in solido from the bank itself, under penalty of 
twenty per cent, damages in addition against the cashier and 
forfeiture of the charter. This is not a tax upon the shares 
but on the bank. The shareholder is neither named nor 
known in the transaction. It is a matter between the State 
and the bank. The shares of one hundred dollars are used 
simply as a means of computing the amount of tax on the 
capital stock. Without this, or some similar contrivance for 
estimating, a tax could not be levied on capital stock. There 
is not a word said about requiring the bank to pay for the 
shareholder as a convenience, but it directly, in terms, ap-
plies to stock of the banks. What stock does the bank own 
except the capital stock, which is identical with itself? The 
law requires the cashier of a bank whose stock is taxed, on 
the first day in July in each year, to pay the amount due. The 
amount due upon what? Clearly upon the capital stock. 
The capital of State banks in Kentucky is not always divided 
into shares of one hundred dollars each; on the contrary, 
some of the State banks now in operation, as ex. gr., The 
Merchants’ Bank of Kentucky, are divided into shares of 
only twenty-five dollars each, and one, The Western Finan-
cial Corporation, into shares of five hundred dollars each.

Now, these two banks are taxed annually under the statute, 
because in Kentucky there are no other laws upon the sub-
ject. The language is “fifty cents on each share thereof 
equal to one hundred dollars of stock.” If that means a tax 
upon the share, as the Court of Appeals holds, the shares in 
the said banks being respectively twenty-five and five hun 
dred dollars, and the law providing only for a tax on shares 
equal to one hundred dollars, nothing can be clearer than 
that no tax at all is levied on their shares.

* Van Allen v. The Assessors, 3 Wallace, 578; Bradley v. The People, 4 

Id. 459.
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II. A lax on the capital stock of the bank cannot be collected.
1. Because of its investment in government bonds.*
2. Because of its character as an agency and instrument 

of the powers of the Federal government.! If there be any 
one principle of constitutional law now universally acquiesced 
in, it is that the powers, agents, and means employed by Con-
gress to carry into effect the powers vested by the Constitu-
tion in the Federal government must be free from State 
taxation and control. Taxation would impede, burden, and 
perhaps destroy the constitutional laws of Congress, and hos-
tile legislation revolutionize our National economy. Such 
protection is necessary to uphold the nation’s credit and pre-
serve the nation’s life. The tax imposed in this case upon 
the plaintiff in error is, in substance and in fact, a tax upon 
the operations of the bank itself.

III. Can the law be enforced as a tax on shares ?
The shares in the hands of the shareholders are, under the 

act of Congress, to be included in the assessment of their 
personal estate ; and, in order that the State officers may 

ave every facility to arrive at the exact number of shares 
held by each person, the bank is required to keep, at all 
tunes, a list of names of stockholder!’, number of shares 

e d by each, &c. If the means of collecting the tax be 
nothing, why is Congress careful to insert the foregoing pro-
vision ? If the States can coerce the bank itself to pay the 
tax in solido for its stockholders, whence the necessity of the 
ist of stockholders to be open for the inspection of the tax-
ing officers of the State? It was with a view to jprevent 

ings such as this one that Congress particularly pre- 
was t ^ie m0<^ collecti™ as well as the extent of it. It 
va ° these organizations from being made the ser- 

n s an agents of the States in the collection of taxes; to

Commissi^ V Charleston, 2 Peters, 449 ; Bank of Commerce ».
t McCull^h 2 QlaCk’ 620 ’ The PeoPle v- Commissioners, 4 Wallace, 244. 

the United St ^ar^an<^> 4 Wheaton, 316 ; Osborn v. Bank of
485. eS’ 9 Wheaton, 738 ; Dobbins v. Commissioners, 16 Peters,



358 National  Ban k  v . Commo nwe alt h . [Sup. Ct.

Opinion of the court.

do which would be to clothe the State with an authority not 
justified by the constitution, and denied by this court. With-
out remuneration, and without right, the commonwealth of 
Kentucky is undertaking to force the plaintiff in error, in its 
corporate capacity, to collect this tax from its shareholders, 
and pay the same into the State treasury. Not only so, but 
penalties of a grave and serious character are imposed upon 
the bank and its officers in the event of neglect or refusal. 
Can this burden be imposed ? Is it in accordance with the 
provisions of the act of Congress and the decisions of this 
court ? With great propriety the bank may say to the State: 
“You have your assessing officers; send them to the bank; 
they will there find a list of all stockholders, let them assess 
for themselves the shares of stock for taxation; but you 
shall not transform our National agency into a State servant, 
and compel it to perform a burdensome duty, not enjoined 
by its charter.”

IV. A concession of the right as claimed carries with it means 
for its enforcement.

This right, if conceded, may, and actually does, involve 
the destruction of these National agencies.

“ If such tax be ftot paid,” says the statute, “ the cashier 
and his securities shall be liable for the same, and twenty 
per cent, upon the amount; and the said bank or corporation 
shall thereby forfeit the privileges of its charter.” Such is the law 
upon which this proceeding is based.

V. The rate of taxation is higher than allowed by Congress.
[The learned counsel then went into an exhibition of facts 

and figures to show this.]

Mr. Albert Pike, contra.

Mr. Justice MILLER delivered the opinion of the court.
In the several recent decisions concerning the taxation 

the shares of the National banks, as regulated by reetion« 
forty and forty-one of the act of Congress of June dd,
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it has been established as the law governing this court that 
the property or interest of a stockholder in an incorporated 
bank, commonly called a share, the shares in their aggregate 
totality being called sometimes the capital stock of the bank, 
is a different thing from the moneyed capital of the hank 
held and owned by the corporation. This capital may con-
sist of cash, or of bills and notes discounted, or of real estate 
combined with these. The whole of it may be invested in 
bonds of the government, or in bonds of the States, or in 
bonds and mortgages. In whatever it may be invested it is 
owned by the bank as a corporate entity, and not by the 
stockholders. A tax upon this capital is a tax upon the 
bank, and we have held that when that capital was invested 
m the securities of the government it could not be taxed, 
nor could the corporation be taxed as the owner of such 
securities.

On, the other hand, we have held that the shareholders, or 
stockholders, by which is meant the same thing, may be 
taxed by the States on stock or shares so held by them, al-
though all the capital of the bank be invested in Federal 
securities, provided the taxation does not violate the rule 
prescribed by the act of 1864.

It is not intended, here to enter again into the argument 
y which this distinction is maintained, but to give a clear 

s atement of the prepositions that w’e have decided, that we 
ni&y apply them to the case before us.

h then, the tax for which the State of Kentucky recov- 
judgment in this case is a tax upon the shares of the 

oc of the bank, and is not a tax upon the capital of the 
an owne(l by the corporation, the first, second, and third 

grounds of defence must fail.
here are, then, but two questions to be considered in the 

case before us:

clai*  Kentucky> nn<ler which this tax is
lmP°se a tax upon the shares of the bank, or upon 

bonds?1^ bank> which is all invested in government

2 If *t  ‘ #1 is found to be a tax on the shares, can the bank 
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be compelled to pay the tax thus levied on the shares by the 
State ?

The revenue law of Kentucky imposes a tax “ on bank 
stock, or stock in any moneyed corporation of loan and dis-
count, of fifty cents on each share thereof, equal to one hun-
dred dollars of stock therein, owned by individuals, corpo-
rations, or societies.”

We entertain no doubt that this provision was intended to 
tax the shares of the stockholders, and that if no other provi-
sion had been made, the amount of the tax would have been 
primarily collectible of the individual or corporation owning 
such shares, in the same manner as other taxes are collected 
from individuals. It is clear that it is the shares owned or 
held by individuals in the banking corporation which are to 
be taxed, and the measure of the tax is fifty cents per share 
of one hundred dollars. These shares may, in the market, 
be worth a great deal more or a great deal less than, their 
par or nominal value, as its capital may have been increased 
or diminished by gains or losses, but the tax is the same in 
each case. This shows that it is the share which is intended 
to be taxed, and not the cash or other actual capital of the 
bank.

It is said that there may be, or that there really are, banks 
in Kentucky whose stock is not divided into shares of one 
hundred dollars each, but into shares of fifty dollars or other 
amounts, and that this shows that the legislature did not in-
tend a tax of fifty cents on the share, but a tax on the capital. 
But the argument is of little weight. What the legislature 
intended to say was, that we impose a.tax on the shares held 
by individuals or other corporations in banks in this State. 
The tax shall be at the rate of fifty cents per share ot stock 
equal to one hundred dollars. If the shares are only equa 
to fifty dollars it will be twenty-five cents on each of sue 
shares. If they are equal to five hundred dollars it will e 
two dollars and fifty cents per share. The rate is regulate 
so as to be equal to fifty cents on each share of one bundie 
dollars.

But it is strongly urged that it is to be deemed a tax on
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the capital of the bank, because the law requires the officers 
of the bank to pay this tax on the shares of its stockholders. 
Whether the State has the right to do this we will presently 
consider, but the fact that it has attempted to do it does not 
prove that the tax is anything else than a tax on these shares. 
It has been the practice of many of the States for a long time 
to require of its corporations, thus to pay the tax levied on 
their shareholders. It is the common, if not the only, mode 
of doing this in all the New England States, and in several 
of them the portion of this tax which should properly go as 
the shareholder’s contribution to local or municipal taxation 
is thus collected by the State of the bank and paid over to 
the local municipal authorities. In the case of shareholders 
not residing in the State, it is the only mode in which the 
State can reach their shares for taxation. We are, there-
fore, of opinion that the law of Kentucky is a tax upon the 
shares of the stockholder. If the State cannot require of 
the bank to pay the tax on the shares of its stock it must 
be because the Constitution of the United States, or some 
act of Congress, forbids it. There is certainly no express 
provision of the Constitution on the subject.

But it is argued that the banks, being instrumentalities 
of the Federal government, by which some of its important 
operations are conducted, cannot be subjected to such State 
legislation. It is certainly true that the Bank of the United 
States and its capital were held to be exempt from State 
taxation on the ground here stated, and this principle, laid 
own in the case of McCulloch v. The State of Maryland, has 
een repeatedly affirmed by the court. But the doctrine has 

its foundation in the proposition, that the right of taxation 
be so used in such cases as to destroy the instrumen- 

ta ities by which the government proposes to effect its lawful 
purposes in the States, and it certainly cannot be maintained 

at banks or other corporations or instrumentalities of the 
government are to be wholly withdrawn from the operation 
P ta^e legislation. The most important agents of the 

^overnnaen^ are if® officers, but no one will contend 
a when a man becomes an officer of the government he
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ceases to be subject to the laws of the State. The principle 
we are discussing has its limitation, a limitation growing out 
of the necessity on which the principle itself is founded. 
That limitation is, that the agencies of the Federal govern-
ment are only exempted from State legislation, so far as that 
legislation may interfere with, or impair their efficiency in 
performing the functions by which they are designed to serve 
that government. Any other rule would convert a principle 
founded alone in the necessity of securing to the government 
of the United States the means of exercising its legitimate 
powers, into an unauthorized and unjustifiable invasion of 
the rights of the States. The salary of a Federal officer may 
not be taxed; he may be exempted from any personal ser-
vice which interferes with the discharge of his official duties, 
because those exemptions are essential to enable him to per-
form those duties. But he is subject to all the laws of the 
State which affect his family or social relations, or his prop-
erty, and he is liable to punishment for crime, though that 
punishment be imprisonment or death. So of the banks. 
They are subject to the laws of the State, and are governed 
in their daily course of business far more by the laws of the 
State than of the nation. All their contracts are governed 
and construed by State laws. Their acquisition and transfer 
of property, their right to collect their debts, and their lia-
bility to be sued for debts, are all based on State law. It is 
only when the State law incapacitates the banks from dis-
charging their duties to the government that it becomes un-
constitutional. We do not see the remotest probability of 
this, in their being required to pay the tax which their stock-
holders owe to the State for the shares of their capital stock, 
when the law of the Federal government authorizes the tax.

If the State of Kentucky had a claim against a stockholder 
of the bank who was a non-resident of the State, it coul 
undoubtedly collect the claim by legal proceeding, in whic 
the bank could be attached or garnisheed, and made to paj 
the debt out of the means of its shareholder under its coy 
trol. This is, in effect, what the law of Kentucky does in 
regard to the tax of the State on the bank shares. It ig n0
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greater interference with the functions of the bank than any 
other legal proceeding to which its business operations may 
subject it, and it in no manner hinders it from performing 
all the duties of financial agent of the government.

A very nice criticism of the proviso to the 41st section of 
the National Bank Act, which permits the States to tax the 
shares of such bank, is made to us to show that the tax must 
be collected of the shareholder directly, and that the mode 
we have been considering is by implication forbidden. But 
we are of opinion that while Congress intended to limit State 
taxation to the shares of the bank, as distinguished from its 
Capital, and to provide against a discrimination in taxing 
such bank shares unfavorable to them, as compared with the 
shares of other corporations, and with other moneyed capital, 
it did not intend to prescribe to the States the mode in which 
the tax should be collected. The mode under consideration 
is the one which Congress itself has adopted in collecting its 
tax on dividends, and on the income arising from bonds of 
corporations. It is the only mode which, certainly and with-
out loss, secures the payment of the tax on all. the shares, 
resident or non-resident ; and, as we have already stated, it 
is the mode which experience has justified in the New Eng-
land States as the most convenient and proper, in regard to 
the numerous wealthy corporations of those States. It is 
not to be readily inferred, therefore, that Congress intended 
to prohibit this mode of collecting a tax which they expressly 
permitted the States to levy.

It is said here in argument that the tax is void because it 
is greater than the tax laid by the State of Kentucky on 
other moneyed capital in that State. This proposition is not 
raised among the very distinct and separate grounds of de- 
enee set up by the bank in the pleading. Nor is there any 

icason to suppose that it was ever called to the attention of 
e Court of Appeals, whose judgment we are reviewing, 
e have so often of late decided, that when a case is brought 

efore us by writ of error to a State court, we can only con- 
81 er such alleged errors as are involved in the record, and 
ac ually received the consideration of the State court, that
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it is only necessary to state the proposition now. As the 
question thus sought to be raised here was not raised in the 
Court of Appeals of Kentucky, we cannot consider it.

Judg me nt  affir med .

Jon es  v . Bol le s .

1. Equity has always jurisdiction of fraud, misrepresentation, and conceal-
ment, and this does not depend on discovery.

2. Where an agreement against which a complainant in equity asks to have
relief, is perpetual in its nature, and the keeping of it on foot is a fraud 
against the party complaining, so that the only effectual relief against 
it is to have it annulled, the case is one for equity, not for law.

3. Where a bill is filed by stockholders to enjoin the setting up of a claim 
■■ for purchase-money, against the lands of a company whose capital stock

is divided into shares, the ground of the bill being that the party now 
setting up the claim, induced the complainants to buy their shares by 
fraudulently representing that the property sold to the company was 
unincumbered, and that he had no interest in it—the agents of tbe 
company also joining in such misrepresentations—the company may be 
properly made a defendant, though no relief is prayed for against it, 
but rather relief in its favor.

4. A sufficient interest in the stock of a company will in such case be in-
ferred, where the bill expressly states that the complainant purchased 
on his own account and in trust for other parties a large number of shares, 
and paid therefor upwards of $25,000; and then afterwards states that 
the defendant threatened to bring an action against the company to en-
force the pretended claim, whereby the stock of the company, which the 
complainant alleges he purchased in good faith, and which he still held, 
was liable to become greatly depreciated in value; this statement being 
nowhere denied in the answer—the defendant averring only bis ignor-
ance on the subject—and the allegation being fully corroborated by the 
proof, at least so far forth as relates to the purchase of stock by the com-
plainant; and no question having been made’ on the examination as to 
the complainants’ still holding the stock.

Appeal  from the Circuit Court for the District of Wis-
consin ; the case being thus:

Bolles, a citizen of Massachusetts, on behalf of himself 
and all other stockholders of the Mineral Point Mining Com-
pany, filed his bill of complaint in the court below against
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one Jones, and the said company, the former a citizen, and 
the latter a corporation, of Wisconsin, for an injunction to 
restrain Jones from suing for, claiming or demanding against 
the said company the purchase-money of a certain tract of 
mining land in Wisconsin, or any mineral rents for mineral 
raised on the same. The matter set forth in the bill as a 
ground for this relief was a charge of misrepresentation and 
fraud on the part of Jones, perpetrated at Boston in Massachu-
setts, in November, 18.65, whereby he induced him, the com-
plainant, Bolles, who was a broker, to purchase*for  himself 
and other persons a large amount of the capital stock of the 

\ said mining company. The substance of the specific charges 
was that Jones and others, agents of the company, repre-
sented to him, the complainant, Bolles, that the company 
was seized in fee of the said tract of land; that it had been 
conveyed to the company by him, Jones, for the considera-
tion of $30,000, W’hich had been fully paid and satisfied, and 
that the title of the company was perfect and unincumbered; 
and, to beget further assurance in him, the complainant, that 
they exhibited a warranty deed from Jones to the company, 
and an abstract of title, showing an unincumbered title to 
the lands; that they further represented that the land was 
of great value for mining purposes, and that Jones had no 
interest in the property; that the complainant being entirely 
ignorant of the facts except as represented to him by Jones, 
and relying on those representations, purchased on his own 
account and in trust for others a large amount of the capital 
stock of the company, and paid upwards of $25,000 for it, 
an afterwards sold still larger amounts to parties w ho paid 
or the same on the faith of the said assurance that the prop-

erty was unincumbered. The bill then alleged that at the 
lme ^ie giving of the deed referred to, an agreement was 

made between Jones and the company (a copy of which was 
set out), the existence of which was carefully concealed by 
ones when he made the representations complained of (but 

he 1he n°W as8eUed to be valid and subsisting), by which 
e c aimed a large balance to be due to him for mineral rents 

an purchase-money of the said lands, and threatened to
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bring an action against the company therefor, which, if suc-
cessful, would greatly depreciate the stock of the company, 
and seriously embarrass it.

Jones in his answer to the bill, denied the principal charge 
in the aggregate as made (a mode of answer which this court 
observed, in passing, was altogether too narrow a mode of 
denial), admitted that he, with the president and secretary of 
the company, were in Boston at the time alleged and at-
tended a meeting at Bolles’s house, on the subject, and that 
he understood that the secretary had made representations 
to the effect complained of, but that the room was large and 
pretty well filled, and that he did not hear it. That he after-
wards expostulated with the secretary for having made such 
a statement, and took some pains to inform some persons that 
it was not true. But he did not allege that he ever so in-
formed the complainant. He denied that he made any such 
representations himself. He admitted the agreement com-
plained of and insisted upon its validity. He did not deny 
Bolles’s interest as alleged in the stock of the company, 
though he averred ignorance on the subject of it. Other 
points were made in the answer, but what has been stated is 
sufficient to show the principal issue made in the suit.

The Circuit Court, after full proofs, which showed among 
other things alleged, the purchase of the stock, decreed in 
favor of the complainant, enjoined the defendant from bring-
ing any action against the company, directed him to execute 
a release, and declared the agreement entered into between 
the company and the defendant void. Whereupon Jones, 
the defendant below, appealed. No question was made on 
the examination below, as to Bolles still holding his stock.

Mr. M. H. Carpenter, for the appellant:
I. The whole of the complainant’s case rests, as regards 

merits, upon loose verbal alleged admissions, made under 
circumstances of all others most likely to be misundeistooi 
or misconstrued. They are susceptible of precisely the ex 
planation given by the defendant; his explanation ca^lie® 
upon its face evidence of its truth. The attempt is to o
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a party responsible for general conversation held at a kind 
of social party; that conversation relating to real estate, the 
title of which might have been fully understood by the ex-
amination of an abstract which was publicly exhibited. Can 
this be done?

II. But there are difficulties as to jurisdiction and pleading.
The basis of the prayer for relief is, that Jones threatens 

to bring a suit against his co-defendant, the mining company, 
upon a false and fraudulent claim, and that thereby the com-
plainant is liable to suffer injury and sustain damage, and 
one of the defendants, the company, is liable to be greatly 
embarrassed in conducting its affairs. Assume all this to be 
true. Then,

1st. If Jones made false representations whereby the com-
plainant was induced to purchase stock and was injured, the 
courts of common law afford an ample remedy. If he made 
true representations and afterwards attempted to do that 
which, if consummated, would operate as a fraud upon the 
complainant, the courts of law still afford a remedy. If his 
representations operated as an estoppel against his setting up 
a claim against the company, it would be as operative a deT 
fence at law as it would in equity. If the threatened action 
had been, or were to be brought by Jones, against the com-
pany, the answer would be that the claim is false, fraudulent, 
and brought for the purpose of extortion. This affords a 
perfect defence in law. If the claim were true and not false, 
but Jones had estopped himself from enforcing it by making 
false representations, that is, by representing to the pur-
chasers that he had no claim against the company, and the 
contrary of those representations if acted upon, would in-
jure and embarrass the company, the defence is still perfect 
111 the action at law. A court of law has thus full and ade-
quate jurisdiction of the subject-matter of the action, what-
ever may be the alleged particular phase of it.
t hi llt^er’ The case stated does not constitute an equi- 
aje cause of action. It does not show wherein or how 

niuc damage the plaintiff is liable to sustain, and does not 
re en that any has been sustained. Courts of equity will



368 Jones  v . Boll es . [Sup. Ct

Argument for the appellant.

indeed protect against great threatened injury where the 
mischief will be irreparable. But there is no allegation here 
of irreparable injury; no averment that Jones is irresponsi-
ble; no statement of facts from which injury can be inferred. 
The only allegation upon that subject is that the stock which 
plaintiff now holds is liable to become greatly depreciated in 
value.

The bill is not one for discovery. All of the facts are 
known, and susceptible of proof without any testimony to 
be furnished by the answer.

2d. But how does a court of equity, on such a case as the 
one assumed, acquire jurisdiction? The mining company 
is not charged with fault or collusion. It is not alleged that 
if sued by Jones, it will not defeat the action; nor that it is 
incapable of transacting its own business, and protecting its 
stockholders; nor is it shown how stockholders so large as 
the complainant and his associates, have not a sufficient con-
trol of the affairs of the company; nor that the company 
could not have brought an action in its own State court to 
remove a cloud upon its title, if it was likely to be embar-
rassed by Jones setting up a false and fraudulent claim. If 
then there is no collusion, or concert of action charged be-
tween the defendants, and relief be demanded against both 
or all in regard to the same thing, and no cause of action be 
stated against one, there is a misjoinder of parties as to both 
or all, and, of course, either may demur.

3d. The proof does not show that the complainant, Bolles, 
is the owner of any stock in the Mineral Point Mining Com-
pany. He avoids saying specifically that he owns any stock, 
or that he owned any at the time of filing the bill. No stock-
holder has united with him in prosecuting this action. If it 
be true that he owns one share, worth perhaps $5, he occu-
pies the position of obtaining an injunction to restrain the 
company from paying an honest debt, of which his distribu 
tive share, if it were paid by an assessment, might be less 
than five cents.

No opposing counsel.
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Mr. Justice BRADLEY, having stated the case, delivered 
the opinion of the court, as follows:

We have examined the proofs in the cause and find them 
to be very full and convincing against the appellant, and 
are satisfied with the decree of the Circuit Court, unless the 
same be invalid for some jurisdictional or technical reason.

It is objected that a court of equity has no jurisdiction of 
the case because the law affords a complete remedy in dam-
ages. This objection is groundless. Equity has always had 
jurisdiction of fraud, misrepresentation, and concealment; 
and it does not depend on discovery. But in this case a 
court of law could not give adequate relief. The agreement 
complained of is perpetual in its nature, and the only effec-
tual relief against it, where the keeping of it on foot is a 
fraud against parties, is the annulment of it. This cannot 
be decreed by a court of law, but can by a court of equity.

It is next objected that there is a misjoinder of defendants 
by reason of making the mining company a party. But the 
company is directly interested, and though no relief is prayed 
against it, but rather in its favor, it is eminently proper that 
it should be made a party, complainant or defendant. It 
could not be made complainant against its will, and, besides, 
its own agents joined in the fraudulent representations that 
were made. As a separate and independent personality, 
therefore, distinct from the stockholder interest, there was 
propriety in making it a party defendant.

It is also objected that the appellee, Bolles, does not dis-
tinctly state or prove the amount of his interest in the com-
pany. The bill expressly states that the appellee purchased 
on his own account and in trust for other parties a large 
number of shares, and paid therefor upwards of $25,000; 
and then afterwards states that the appellant threatened to 
ung an action against the company to enforce his pretended 

C aim foi rents and purchase-money, whereby the stock of the 
company, which the appellee alleges he purchased in good 
ait , and which he still held, was liable to become greatly 
epreciated in value. This is surely an allegation of a large 

in erest, and the statement is nowhere denied in the answer.
24VOL. IX.
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The appellant avers only his ignorance on.the subject. But 
the allegation is fully corroborated by the proof, at least so 
far forth as relates to the purchase of stock by the appellee. 
No question was made on the examination as to his still 
holding the stock.

We do not perceive any legal grounds of objection to the 
decree, and it is therefore

Aff irm ed .

Mep hams  v . Bie ss el .

1. Compensation to a person who had acted for four months (from 16th
March to 26th July), both as captain and as one of two pilots on a Mis-
souri steamer, left at $900 per month, at which sum the Circuit Court 
had fixed it; the evidence, which though not so full as it ought to have 
been, showing that pilots’ wages were at the time very high, that the 
person had performed his duty in both capacities well, and that the 
owners had charged his services against the government (which had 
impressed the vessel during twenty-six days of the time) at the rate of 
$1000 per month.

2. A master not held liable for injury to flour, apparently arising from a
bad stowage; the same having occurred from a necessity to unload, 
and reload, in order to get across a bar in the river; the testimony 
showing that the captain was not blamable, and there having been 
some reason to believe that the injury arose from causes inherent in the 
flour itself.

This  was an appeal in admiralty from the decree of the 
Circuit Court for the District of Missouri, in which one Bies-
sel, on the one side, had filed a libel in personam against M. 
& W. Mepham, owners of the steamer Iron City, for wages 
as master and pilot; and in which they, on the other, sought 
to set off against the claim for services, at whatever sum 
these might be estimated, a demand that they made against 
Biessel for injury to certain flour, which on.crossing a bar in 
the river (in order to lighten the vessel, and so get over the 
bar), it had been necessary to put ashore, and afterwards 
when the vessel had got over, with the rest of the cargo (that 
being unloaded and put ashore below the bar), to come back 



Dec. 1869.] Mep hams  v . Bies se l . 371

Opinion of the court.

for and reload; and which was ultimately found to be sour;— 
injured, as the Mephams asserted, by Biessel’s carelessness 
in stowing it, when it.was taken on board the second time.

The court below sustained the claim of the libellant, fixing 
his wages at $900 a month, and refused to allow the set-off 
raised by the other side.

Mr. Dick, for the appellant; Mr. Leighton, for whom Mr. 
Drake had leave to file a brief, contra.

Mr. Justice SWAYNE stated the case more particularly, 
and delivered the opinion of the court.

The only questions presented for our consideration are, the 
value of the services of the appellee as master and pilot of 
the steamer Iron City during the period of his employment 
upon her in those capacities, and whether he can be held 
liable upon the principle of recoupment for the damage sus-
tained by a part of the cargo of the vessel upon her first 
voyage after he took charge of her as captain, which-was a 
voyage from St. Louis to Fort Benton, upon the Missouri 
River. The services commenced on the 16th of March, 1866, 
and terminated on the 26th of July following—making a 
period of four months and ten days. Four witnesses were 
examined. They were Biessel, the appellee; W. G. Mep- 
ham, one of the appellants; Bush, the mate, and Stone, the 
pilot. The leading facts, as developed in the proofs bearing 
upon the subject of compensation, are as follows:

Biessel had been in the employment of the Mephams as 
niate upon a steamer at $150 per month. He talked of seek- 
lng employment elsewhere, expecting to receive $300 per 
uionth. Captain Hunter, also in the employment of the 
* ep ams, to whom he made the communication, requested 
nm to remain until the captain could consult the owners.

u interview took place. Biessel told them he had never 
erved as captain, and doubted whether he would suit thenr 

W! CaPacity*  They employed him as captain. It was 
sua to employ two pilots. Biessel found two who asked 
Ult $1600 per month. Pilots were much in demand at
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that time. He proposed to the owners to employ Stone as a 
pilot at $800 a month, and to serve himself as the other pilot, 
besides performing his duties as master. They assented, and 
assisted him to procure a pilot’s license. The arrangement 
was carried out. Biessel testifies that he told them it would 
cost less than to employ two pilots, in addition to the cap-
tain. Mepham testifies that he said it should cost them noth-
ing for pilotage but the wages of Stone. Here the parties are 
at issue, and. there is no other testimony upon the subject.

The wages of pilots varied, according to the testimony, 
from $200 to $1000 per month. Biessel says the usual com-
pensation of captains was $400 per month. Mepham testi-
fies that they paid their three other captains $200 per month. 
The proof is satisfactory that Biessel performed his duty as 
captain well and faithfully, and that, in addition, he did full 
as much service as Stone in discharging the duties of pilot. 
The boat was impressed into the service of the United States, 
and was thus employed during a period of twenty-six days. 
For that time we are satisfied from the evidence that the 
services of Biessel were charged against the government, 
and paid for to the appellants, at the rate of a thousand dol-
lars per month. Both parties agree that there was no spe-
cial contract as to the compensation Biessel should receive. 
It is to be regretted that the proof is not fuller as to the 
wages at that time of both captains and pilots. It could 
have been easily made so, and would have relieved us from 
some embarrassment which we have felt in coming to a con-
clusion as to this branch of the case. The entire testimony 
of Biessel is characterized by a fairness and candor which 
have impressed us favorably in his behalf. The Circuit Court 
fixed his compensation as master and pilot at $900 per 
month.

After a careful examination of all the testimony in the 
record, we have found no sufficient reason to dissent from 
this allowance.

The claim for recoupment cannot be sustained. The flour 
to which it relates was in sacks, which were inclosed in °f^er 
sacks. According to the shipping phrase it was “ double-
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sacked.” The shipper directed it to be carried upon deck. 
A part of it was originally placed in the hold. Upon dis-
covering this, Biessel caused it to be removed to the deck, 
and directed that no more should be put in the hold. Dur-
ing the voyage, Bush, the mate, says it became necessary for 
the boat to “ double trip it,” in order to pass a bar. A part 
of the cargo was landed below the bar and a part above it. 
This flour was landed above. All the passengers, some fifty 
in number, assisted in unloading and reloading. Some of 
them in reloading put a part of the flour in the hold without 
the knowledge of the captain or mate. The mate subse-
quently saw it there, but allowed it to remain, and did not 
advise the captain. The captain knew nothing of it until 
the vessel reached Fort Benton. That part of the flour was 
then found to be soured. Mepham says the loss to the ap-
pellants was $10 a sack upon a hundred sacks, amounting to 
$1000. It was the duty of the mate to see to the loading. 
According to the testimony, the captain was not blamable. 
There was other flour in the hold during the entire voyage, 
which arrived at Fort Benton uninjured. There is some 
reason to believe that the spoiling of the flour in question 
arose from inherent causes, and not from its being kept 
under the deck.

There is nothing in the record which would warrant us in 
holding Biessel responsible.

The decree of the Circuit Court is
Affi rme d .

Ban k  of  Wash ing ton  v . Noc k .

a?reen?en*’ tna^e by a contractor about to furnish certain manufac- 
Ure articles to the government that advances to be made by a bank 

enable him to fulfil his contract shall be a lien on the drafts to be 
rawn by him on the government for the proceeds of the articles manu- 

d c ured, does not give a lien on a judgment against the government for 
f°r v^°’a^on the contract; certain drafts having been drawn,

n eir proceeds received by the bank.
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2. A subsequent agreement that the debt due to the bank for such advances,
and also for any future ones to be made for the purpose of suing the 
government for non-fulfilment of its contract, shall be paid out of any 
receipts from the government, gives no right where a suit, though 
prosecuted, has resulted in an adverse judgment, even though a second 
suit have resulted successfully; this latter suit having been prosecuted 
under a new and special resolution of Congress, and by the aid of ad-
vances received from other parties; the bank, on the adverse judgment 
in the first suit, having refused to advance anything to prosecute the 
second.

3. A paper “ renewing and reviving ” the debt now, at the date of the paper,
barred by the statute of limitations, for the balance of all the advances 
made in such a matter, whether to fulfil the contract or to prosecute the 
claim, does nothing more than keep alive the personal obligation. It 
gives no lien.

Note .—In this case the contractor, soon after the original agreement to 
advance, and when only a part of the advances were made, assigned a 
patent-right (for the delivery of products under which to the government 
his contract with the government was made) to the bank, with power to 
sell it if the advances were not paid when due. And the present case 
was a proceeding in equity to enforce a lien on a judgment which the 
contractor had obtained against the government for its breach of con-
tract with him, the bank having kept the patent-right twenty-seven 
years, and not offering by its bill to return it.

Error  to the Supreme Court of the District of Columbia; 
where the case was thus:

The trustees of the Bank of Washington filed in May, 
1867, a bill against Nock, complaining that in 1840, he hav-
ing received a patent for a mail lock, made a contract with 
the Postmaster-General to furnish the government from time 
to time with the sort of patented lock, at a price stipulated, 
for the use of the government; that Nock, not having means 
at his command to manufacture the locks, agreed with the 
bank; if they would advance money for him, on his drafts on 
the Postmaster, or otherwise on the proceeds to arise from his 
said contract, to enable him to fulfil the same, that he would 
give them a specific lien on, and empower and authorize 
them to take out of said drafts, when paid, or proceeds, whenever 
realized, sufficient to repay to them the advances made, or 
to be made. The bill averred that under this arrangement I 
they7 did make advances, and that Nock was so enabled to I
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fulfil his contract; but that for some reason but a small 
amount of the said proceeds were ever realized by Nock 
until lately; that he still owed the bank $8078.82.

That some time after the principal part of the-advances 
were made, Nock executed an agreement, on the 2d of De-
cember, 1852, with the bank, to make to him further advances 
to prosecute his claim for payment; and that they did make 
such further advances; Nock agreeing that “the debt due 
by him to the bank for former advances, as well as the fur-
ther advances then and thereafter to be made, for the pur-
pose of prosecuting his said claim, should be first paid out of 
any receipts realized by him from the government.”

That Nock, on the 6th of January, 1865, by written obli-
gation, which was in these words, and signed by him: “ I 
hereby renew and revive my indebtedness and obligations to 
the Bank of Washington, arising out of certain advances 
made to me for drafts on the Postmaster-General of the 
United States in 1840, and all the accruing interest there-
upon, as 'well as for any other advances which have been 
made to me, or which may be made to me, on any account 
whatever, by the said Bank of Washington,” did acknowl-
edge all his said debt for the advances, and all the interest 
accruing thereon, and formally renewed his obligation to 
pay the same.

That after a long prosecution of his said claim, Nock had 
recently been awarded by the Court of Claims the sum of 
$27,000, in satisfaction of the contract to furnish locks, and 
t e same was now about to be paid, but that Nock, refusing 
to pay the bank its advances, or to recognize the specific lien 
w ich it had on the fund, or the validity of his-contracts, 
especially that of the 2d December, 1852, was about to and 
^as seeking to receive the money, and to appropriate it to 

18 own exclusive use, in contravention of equity.
8W 6 answer aud proofs, which, independently of the an- 
with’tl^61^ 8h°wed the patent-right, and the contract 
cut’ e Postnmster, as alleged; that for the purpose of exe- 
di'aw^ t 6 coutract ^ock had got the advances; that he had 

r several drafts on the Postmaster-General, in reduction
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of them; that the drafts were all paid, and that the balance 
asserted remained unpaid. They showed, also, that about 
four months after the first sum of money advanced by the 
bank, Nock having now received about $3000 of advances, 
by an instrument dated June 6th, 1840, reciting the advances 
to that date, and reciting also his desire to secure, “ by an 
assignment of the patent, in manner hereinafter expressed,” 
payment not only of those advances but of all such further 
sums as might be thereafter advanced, transferred the patent 
to the bank, upon trust, in case of his failure to pay the bank 
the money advanced or to be advanced, as it became due, to 
sell the patent after sixty days’ notice by advertisement, and 
reimburse itself.

The answer, which was not disproved on these points, 
further set forth that the government having annulled its 
contract with the respondent, he, for the purpose of pro-
curing the means necessary to sue it in the Court of Claims, 
entered into the agreement of 1852; but that that prosecu-
tion resulted, A.D. 1864, in a judgment adverse to his claim. 
That desiring to begin a new suit against the government, 
and to get from the bank money to carry it on, he signed 
the paper of 1865; but that the bank had never advanced 
under that agreement but $100 (which the respondent pro-
fessed himself ready to pay back), declaring that they had 
no confidence in his claim, and would never advance another 
cent; that the bank thus refusing to advance money to pros-
ecute the case anew, it then became necessary for the re-
spondent to make other arrangements to get money, and 
that by aid of these new arrangements with other persons, 
he procured an act of Congress referring his claim again to 
the Court of Claims, in which court, without any assistance 
from the bank, he prosecuted his claim anew, and after 
having laid out over $11,000 in doing so, got the award of 
$27,000, upon which the bank sought to fix a lien.

The answer expressly denied that the drafts which . oc 
drew were to be “any lien on the contract, though it ad 
mitted that they were founded on it, and made to enable t e 
bank to receive pay for such locks as should be delivered,
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and the testimony of the officer of the bank with whom 
Nock made his original arrangement said: “We made dif-
ferent advances at different times on drafts. The under-
standing was, that as soon as the locks were delivered we 
were to draw the money.” The bank prayed an injunction 
against Nock’s drawing the amount of the judgment from 
the treasury until it was first paid its advances.

The Supreme Court of the district at special term granted 
the injunction and directed an account; but at general term 
dismissed the bill, when the bank brought the case by appeal 
here.

Messrs. Edward Swan and W. D. Davidge^for the bank:
It is submitted that the lien of the bank upon the fund is 

too plain for controversy. Without adverting to the effect 
of the drafts and the assignment of the patent, the lien is 
expressly declared and established by the agreements of 
December 2d, 1852, and January 6th, 1865.

The lien being established, the jurisdiction of equity to 
enforce payment attached.*

Mr. Morris, contra:
The only lien really set up in the bill itself, notwithstand- 

lng its loose language—“ or otherwise on the proceeds to 
arise from said contract”—is a lien on the drafts or their pro-
ceeds. The testimony of the officer of the bank who made 
t e original arrangement, shows that this was the only lien 
t ought of. All the drafts given were paid. The whole 
case, therefore, falls.

^n<^ePeudently of this, the alleged contract was made in 
• Within four months of the first sum given, and

V a ^1G money was yet advanced, Nock as- 
j t)atent. That the patent had value is proved by 

e judgment in the Court of Claims for $27,000. It had 
a ue when assigned. This bill was filed in 1867. The 

c n as never offered to reassign. Nock could not, now, 
_ mpe a i eassignment. Had the bank sold, it could have

Wylie v. Coxe, 15 Howard, 415.
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retained the proceeds. This long retention of the patent—a 
retention for twenty-seven years—amounts to an appro-
priation of it for the advances. At all events, the bank 
should show that the security was exhausted. If it has held 
on to it till it has lost all value, it has no case for equity.

The agreement of 1852 don’t keep alive a debt not sued 
for till 1867. And as an agreement to create one by its own 
force, the sufficient answer is, that the prosecution which it 
was meant to assert ended in an adverse judgment.

As to the paper of 1865, the whole consideration for it 
fails, the bank not having advanced money for the second 
suit, it being impossible to suppose that $100, which was all 
that was advanced under it, was what was meant to be ad-
vanced to prosecute a claim whose prosecution cost $11,000. 
Under pretence of an advance, its real purpose was to get 
an acknowledgment of a debt no longer capable of being 
enforced. And to use it for any purpose, would be to use it 
fraudulently. The lien, if the bank ever had any, was lost 
by the abandonment and refusal on their part to prosecute, 
or to permit means for the prosecution of the claim. And 
when thereon, upon his own resources—the bank having 
declared themselves unwilling to further prosecute, or to 
provide means for prosecution—Nock was left to proceed in 
his own way, they virtually accepted the then condition of 
the case, with an adverse judgment ; and when thereafter 
Nock, with such assistance as was within his power, pros-
ecuted the matter, he prosecuted it for his own benefit, and 
not for the benefit of the bank.

Mr. Justice CLIFFORD delivered the opinion of the court.
Advances were made by the complainants, as they allege, 

to enable the respondent.to fulfil a certain contract which 
he had previously made with the Postmaster-General to fui- 
nish to that department a certain number of mail locks an 
keys for the postal service of the United States.

Prior to the date of the contract, to wit, on the sixteenth 
of July, 1839, the respondent had obtained letters patent or 
the lock to be furnished, as a new and useful improvement,
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with the exclusive right to make, use, and vend the same, 
for the term of fourteen years, and on the first day of August 
following he received orders from the head of that depart-
ment for two hundred locks and six hundred keys, to be 
constructed in accordance with his patent.

Before the respondent had filled that order, to wit, on the 
eighteenth of November of the same year, he received an-
other communication from the Postmaster-General, inform-
ing him that he was authorized to make mail locks and keys 
for the Post-Office Department, of certain specified descrip-
tions, and at certain specified prices, and that orders would 
be given for the quantities required from time to time, as 
they were wanted, payment to be made on the delivery of 
the articles, as ordered for the use of the government.

Wanting more means than he had at command, to enable 
him to perform his contract, the respondent applied to the 
bank for a loan, and the complainants allege that he agreed, 
in consideration that they would advance money for him on 
his drafts on the Postmaster-General, to give the bank a 
specific lien on the drafts and their proceeds, whenever the 
same should be realized, to secure and reimburse the cor-
poration for the full amount of the advances so made or to 
be made, with interest until the principal should be repaid. 
Cash advances to the respondent were accordingly made by 
the bank, under and by virtue of that agreement, and the 
complainants allege that the advances so made enabled the 
respondent to fulfil his contract, and to supply the locks and 

eys for the postal service, as ordered by the department.
Drafts were drawn on the Postmaster-General for the 

contract price of the locks delivered; but the complainants 
a ege that, for some reason unknown to them, they never 
received more than two hundred dollars of the proceeds, 
ao that there still remains due and owing to them for the 
a vances made by them, including interest, the sum of eight 

ousand and seventy-eight dollars and eighty-two cents;
ou the second of December, 1852, the respondent en- 

le into a written agreement with the corporation, that if 
ey would make him further advances to enable him to
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prosecute his claim against the government, the debt due 
by him to the bank, for the former advances, as well as the 
further advances to be made, should be first paid out of any 
sums he might realize for his claim for the breach of the 
contract, and that the whole amount of the debt due to the 
bank should be paid without any discount if the amount he 
realized of his claim exceeded by thirty-three and one-third 
per cent, the amount of his debt to the bank.

They also allege that the respondent, on the eighth of 
January, 1865, by a written instrument of that date, under 
his hand and seal, acknowledged all the advances so made 
to him, and renewed and revived his said indebtedness and 
obligations to the bank for the said advances.

Moneys were subsequently advanced by the bank for the 
respondent to the amount of one hundred dollars, and they 
allege that the Court of Claims awarded in his favor the sum 
of twenty-seven thousand dollars, in full satisfaction for the 
damages claimed by the respondent for the acts of the de-
partment in annulling his contract to furnish such locks aud 
keys for the postal service, and that he neglects and refuses 
to pay his indebtedness to the bank, or to recognize their 
specific lien on that fund, but that he is seeking to appro-
priate the same to his own exclusive use, which, as they 
allege, is contrary to equity and in fraud of their legal rights. 
Wherefore they pray that the advances they made to the 
respondent may be decreed to be a specific lien on the 
amount recovered in that judgment, and they7 also pray for 
an account and for an injunction to restrain the respondent 
from receiving this amount from the treasury of the United 
States.

Process having been issued and served, the respondent 
appeared and admitted that he was the original and first in-
ventor of the lock in question; that he received letters patent 
for the same as a new and useful improvement, and that he 
made a contract with the Postmaster-General to furnish the 
same to that department for the postal service of the Unite 
States; that he received an order under that contract for one 
thousand and forty locks and seven hundred and fifty keys;
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that he subsequently filled the order, and that the proceeds 
thereof, except the sum of one hundred and fifty dollars, 
together with the proceeds of other parcels of the same 
patented lock and key, to the amount of fifteen hundred and 
ninety-three dollars and thirty-five cents, were paid to the 
bank; that all locks and keys manufactured and delivered 
under the contract were paid for by the department, except 
twelve hundred, which the Postmaster-General refused to 
accept, and which the respondent delivered to the bank, in 
whose possession they have ever since remained, unavailable 
to the respondent.

Fearful that the proceeds of the drafts would not be suffi-
cient to satisfy the claim for the advances, the officers of the 
bank demanded further security, and the respondent alleges 
that thereupon he assigned to the corporation his whole in-
terest in the letters patent for the lock in question, and that 

. the bank continued to hold the same until the letters patent 
expired. He admits that he executed the drafts and that 
they were drawn to enable the bank to receive the pro-
ceeds of the locks and keys as manufactured and delivered 
to the department, but he expressly denies that there was 
any understanding or agreement that the drafts were to be 
a lien on the contract, as alleged in the argument of the ap-
pellants.

Separate defences are also presented to the subsequent . 
agreements set up by the appellants, and in respect to that 
of the second of December, 1852, he alleges that the ad-
vances were made to pay for the services of an agent to 
procure an extension of the patent and to prosecute his claim 
against the government for the annulment of his contract; 
that they were not made a lien on the contract, as supposed 

y the appellants, and that the application for the extension 
b t e patent was refused, and that the suit in the Court of 

aims to recover damages for a breach of the contract re-
su ted in an adverse judgment.

Apart from that defence he also alleges that the bank eni- 
P oyed the same agent and agreed to give him one-third of 

a ever sum they might receive towards their claim, in
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case the agent was successful in procuring the extension of 
the patent, or the allowance of the claim.

In his answer the respondent also admits the execution of 
the agreement of the sixth of January, 1865, but he alleges 
that he never received under it more than one hundred dol-
lars, and that when he needed funds to enable him to prose-
cute his claim to a successful result, the appellants refused 
to make him any advances, and informed him that they had 
no confidence in his claim, and that they would not advance 
him a dollar for that purpose.

By the order of the court the cause was referred to an 
auditor, and he reported that the several advances made to 
the respondent amounted to eight thousand seven hundred 
dollars and thirty-three cents, and the court, at a special 
term, on the fifth of August, 1867, entered a decree in favor 
of the complainants for that amount. But the respondent 
appealed to the full court in general term, where the decree 
was reversed and a decree entered dismissing the bill of com-
plaint. Whereupon the complainants appealed to this court, 
and still insist that their claim is a lien upon the judgment 
recovered by the respondent against the United States in 
the Court of Claims.

Liens existed at common law, and they usually arise by 
statute or by contract, or by the usages of trade or com-
merce.*  Such a contract, if alleged, must be proved, and 
when proved the rights of the parties depend upon the terms 
of the contract.!

The complainants contend that their claim is a lien upon 
the judgment recovered by the respondent, but he denies 
that proposition and insists that he never entered into any 
such contract. Before examining that question, however, 
in its general aspect, it becomes necessary7 to inquire and de-
termine whether by the terms of the original arrangement 
it was agreed and understood between the parties that the

* Addison on Contracts, 1174; 3 Parsons on Contracts, 238.
f Eandel v. Brown, 2 Howard, 406; Allen v. Ogden, 1 Washington’s 

Circuit Court, 174.
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advances made by the bank to the respondent were to be a 
lien upon the contract made by the respondent to manufac-
ture the locks and keys and deliver the same to the Post-
master-General, or whether those advances were only to be 
a lien on the drafts to be drawn by the respondent for the 
proceeds of the locks and keys so manufactured and deliv-
ered, after the proceeds became due and payable.

Evidently the views of the complainants cannot be sus-
tained by virtue of the original arrangement, unless they 
had a lien upon the contract between the government and 
the respondent, as the drafts drawn for the proceeds have all 
been paid and adjusted to the satisfaction of all concerned. 
Suffice it to say on this point that the complainants do not 
allege in the bill of complaint that they had any lien upon 
the contract; and if they had done so the allegation would 
not be of any avail, as the answer expressly denies the exist-
ence of any such lien, and there is nothing in the proofs to 
sustain any such theory.

What they do allege is, that they had a specific lien upon 
the drafts drawn for the proceeds of the locks and keys 
manufactured and delivered, but it is not alleged that there 
were any such drafts outstanding and unpaid by the govern-
ment, which were included in the judgment recovered by the 
respondent. On the contrary, it is alleged in the answer, 
and not denied by the complainants, that all the drafts drawn 
for locks and keys manufactured and delivered to the de-
partment were paid in full by the government.

Twelve hundred locks were manufactured, which were 
refused by the Postmaster-General, but the averment of the 
answer is, that they were delivered to the bank, and it does 
not appear that any draft or drafts for the contract price of 
those articles were ever drawn, presented, or refused. Such 
a vances were made by the bank at different times, and one 
of the appellants testifies that the understanding was that 
they were to draw the money as soon as the locks were de- 
ivered, and that the orders were given to enable them to 
traw the money due for locks and keys furnished to the de-
partment; and the respondent testifies that the whole amount
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due for the locks furnished was paid by the government either 
to him or to the bank.

Much of the respondent’^ indebtedness to the bank was 
contracted prior to the sixth of June, 1840, and on that day 
he assigned his whole interest in the letters patent to the 
bank, or to one of the appellants for the benefit of the bank, 
as security for such advances, with authority, in case he 

.should fail to pay the same when the advances became due, 
to sell and dispose of the patent at public or private sale, 
first giving sixty days’ public notice of such sale, as provided 
in the instrument of assignment.

Dissatisfied with the arrangement the department refused 
to give further orders for the locks and keys, and on the 
sixth of December, 1841,, the department annulled the con-
tract, and entered into a new contract with another party to 
supply the locks and keys for the postal service of the United 
States.

All the drafts drawn by the respondent for the proceeds of 
locks and keys furnished to the department had been paid, 
and he had no claim upon the United States except for the 
breach of the contract.

Suppose all these suggestions are correct, still the com-
plainants refer to the agreement of the second of December, 
1852, and insist that they are entitled to a decree by virtue 
of that instrument. Undoubtedly7 the effect of that instru-
ment was to renew and revive the original promise of the 
respondent to pay to the bank any balance which he owed 
the corporation for those prior advances, but it did not have 
the effect to renew or revive any prior lien on the con-
tract between the respondent and the government, because 
no such prior lien ever had any existence. It removed the 
bar of the statute of limitations, but its effect in all othei 
respects was only prospective.

Briefly stated, the terms of the instrument are, that the 
bank shall advance such sums of money as they may think 
proper for the necessary costs and expenses in prosecuting 
the claim of the respondent against the government, an 
that he, the respondent, agrees, in consideration thereof, t at
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their debt against him, together with the sums so advanced, 
shall first be paid out of any receipts realized from the gov-
ernment. Certain advances were accordingly made for that 
purpose, an agent was employed, a suit was instituted in the 
Court of Claims, but nothing was recovered, and the result 
was an adverse judgment against the claimant. Both the 
bank and the claimant abandoned the prosecution of the 
claim, and nothing further was done in that behalf for the 
period of twelve years. Nothing in fact was ever done by 
the bank or the respondent under that agreement after the 
suit was determined in favor of the United States.

Conditioned, as the instrument was, that the debts of the 
bank were to be paid out of the receipts which they might 
collect from the government, our conclusion is, that the 
supposed lien never attached to the claim of the respondent, 
as nothing was ever collected. Beyond doubt he owes the 
debt, as he received the advances, but the question is whether 
the bank acquired any lien by virtue of that instrument, and 
our conclusion is that no lien was created by it, because 
nothing was collected from the government.

Years elapsed before the respondent made any furthei’ 
attempt to obtain damages for the refusal of the Postmaster- 
General to fulfil the contract. Some new powers had been 
conferred upon the Court of Claims, and the respondent 
employed a new agent, who succeeded in procuring the 
passage of a resolution by Congress, referring the matter 
again to the Court of Claims for their adjudication. En-
couraged by this resolution he instituted a new suit in the 
Court of Claims, and on the sixth of January, 1865, he gave 
the bank another written agreement renewing and reviving 
his indebtedness and obligations arising out of certain ad-
vances made to him for drafts on the Postmaster-General, 
an<* for all accruing interest, as well as for any other ad-
vances which have been or may be made by the said bank.

Deference is made by the plaintiffs to this instrument as 
8 owing a lien on the judgment in question in behalf of the 
complainants, but it is quite clear that the language of the 
mstrument will not admit of any such construction. Un-

25vol . IX.
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questionably it is a new promise, but it contains no language 
whatever to support the theory that the parties intended 
that it should have the effect to create a lien in favor of the 
bank upon the claim of the respondent against the United 
States.

Special reference is made in the instrument to the ad-
vances made for the drafts drawn on the Postmaster-General, 
not as creating or recognizing any lien on the original con-
tract, but as descriptive of the indebtedness and obligations 
which it was the purpose of the respondent to renew and 
revive.

Two indorsements were made on the instrument, to wit, 
one for sixty dollars and the other for forty dollars, and it 
is true that those indorsements contain the recital that those 
sums were advanced in aid of the claim of the respondent, 
and that the appellants, as trustees of the bank, have an in-
terest in the claim, but it is not there stated, even if the in-
dorsements are competent evidence, what their interest is, 
nor that they have any other or greater interest than other 
creditors. They do not pretend that they advanced more 
than those two sums under the last agreement, and they ad-
mit that the respondent several times applied to them for 
money, and that they refused to supply his wants, which 
fully supports the allegations of the answer.

His-theory is that they agreed to advance what was neces-
sary to pay the expenses in the new prosecution of the claim, 
but the complainants deny that proposition, and insist that 
they let him have all they agreed to furnish, and if that alle-
gation is true it affords strong ground to conclude that the 
instrument under consideration never was intended to create 
any such obligations as is supposed by the appellants. But 
if it will admit of such a construction then it is clear that 
the complainants cannot recover, as they never fulfilled the 
contract. They never advanced but one hundred dollars, 
and it is past belief that either party ever supposed that the 
expenses of prosecuting the claim to a successful result won 
not exceed that sum.

Decr ee  affi rmed .
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Bush nel l  v . Kennedy .

1. It would seem that the restriction in the 11th section of the Judiciary
Act, giving original jurisdiction of the Circuit Courts, and which pro-
vides that they shall not “have cognizance of any suit to recover the 
contents of any promissory note or other chose in action, in favor of an 
assignee, unless a suit might have been prosecuted in such court to re 
cover the said contents if no assignment had been made, applies only 
to rights of action founded on contracts, which contain within them-
selves some promise or duty to be performed, and not to mere nake 
rights of action founded on some wrongful act, or some neglect of duty 
to which the law attaches damages.

2. However this may be, the restriction of the 11th section not being found
in the language of the 12th, and the reasons for its being in the 11th 
section not existing for its being in the 12th, it is not to be considered 
as applying to cases transferred from State courts to the Circuit Court 
under this latter section.

Erro r  to the Circuit Court for the District of Louisiana;
the case being thus :

The 11th section of the Judiciary Act, a section which de-
fines the original jurisdiction of the Circuit Courts,*  enacts:

“That the Circuit Courts shall have original cognizance, con-
current with the courts of the several States, of all suits of a 
civil nature at common law or in equity, when the matter in 
dispute exceeds, exclusive of costs, the sum or value of $500, 
and the United States are plaintiffs or petitioners, ... or the 
suit is between a citizen of the State where the suit is brought 
and a citizen of another State.”

But the section gives this original cognizance subject to 
two limitations, of which one runs thus:

“Nor shall any District or Circuit Court have cognizance of 
any suit to recover the contents of any promissory note or other 
chose in action in favor of an assignee, unless a suit might have 

een prosecuted in such court to recover the said contents if no 
assignment had been made, except in cases of foreign bills of ex-
change.”

* 1 Stat, at Large, 78.
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Having thus conferred and limited the original jurisdic-
tion, the act in the 12th section provides:

“ That if a suit be commenced in any State court against au 
alien, or by a citizen of the State in which the suit is brought 
against a citizen of another State, ... and the defendant shall, 
at the time of entering his appearance in such State court, file 
a petition for the removal of the cause for trial into the next 
Circuit Court, ... it shall then be the duty of the State court 
to accept the surety, and proceed no further in the cause, . . . 
and the cause shall then proceed in the same manner as if it had been 
brought by original process."*

With these enactments in force, Kennedy & Co., mer-
chants of New Orleans, brought suit against Bushnell, to 
recover from him the balance of ten thousand dollars, which 
had been intrusted or lent by them to Mills & Frisby, doing 
business at Baton Rouge, for the purchase of cotton, to be 
shipped to the firm in New Orleans. Bushnell borrowed 
the whole sum of Mills & Frisby under a promise to return 
it within six days; repaid, in fact, twenty-five hundred dol-
lars, but failed to refund the balance. Thereupon, Mills & 
Frisby assigned all their claim to the debt of Bushnell to 
Kennedy & Co., who filed their petition against him in the 
Third District Court of New Orleans, and prayed a writ of 
attachment, which was issued accordingly.

Certain parties, resident in New Orleans, were made gar-
nishees, and required to answer interrogatories touching the 
moneys, credits, or property of Bushnell in their hands, or 
under their control. These interrogatories were answered 
by the peremptory denial of the garnishees that they had 
in their hands, or under their control, anything belonging 
to Bushnell. Afterwards, a citation was issued against Bush-
nell, and served personally upon him, requiring an answer to 
the petition. Thereupon he appeared and filed a petition, 
averring that all the members of the firm of Kennedy & Co. 
were citizens of Louisiana, and that he was a citizen of Con-
necticut, and prayed that the suit might be removed into

* 1 Stat, at Large, 79.
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the Circuit Court of the United States for the District of 
Louisiana. This petition was allowed, and the cause re-
moved according to its prayer. But, by an order of the 
Circuit Court, the suit was remanded to the State District 
Court, and it was this order which was brought here for 
revision by the writ of error.

That Kennedy & Co., as assignees of Mills & Frisby, were 
entitled, under the laws of Louisiana, to sue in the State 
court upon the debt assigned to them, in their own names, 
was apparently conceded upon the argument at the bar. 
But it seemed to have been the opinion of the Circuit Court 
that they could not maintain a suit in that character in a 
court of the United States without averring in their petition 
that their assignors, Mills & Frisby, were citizens of another 
State than the defendant, entitled, if no assignment had been 
made, to maintain suit upon the debt against the defendant; 
the ground of this opinion, doubtless, having been the dis-
ability to sue in the National courts, imposed by the already 
quoted 11th section of the Judiciary Act upon the assignees 
of a chose in action, in cases of which those courts would not 
have jurisdiction if the suit were brought by the assignors.

Mr. Durant, in support of the order below;
A suit brought by original process in a Circuit Court of 

the United States, on a chose in action assigned to the plain-
tiff, must show on the face of the record that the action 
could be maintained under the jurisdiction of the court if 
no assignment had been made;*  but the petition originally 
filed in the State court, and transferred to the United States 
Circuit Court, does not show on its face that the parties, 
Mills & Frisby, who assigned the claim sued on to Kennedy 
& Co., could have brought suit against Bushnell by original 
process in the Circuit Court. The Circuit Court was, there-
fore, on the face of the record, without jurisdiction.

The theory of the 11th section of the Judiciary Act of 
789 is, that the civic title or quality of citizenship pertain- 

* Turncr ”• of North America, 4 Dallas, 8; Mollan v. Torrance, 
* Wheaton, 538.
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ing to him who assigns a chose in action is transferred by the 
assignment to the assignee, and will disqualify the latter, 
however qualified otherwise he may be, from suing in the 
Circuit Court, if the former were himself disqualified; and 
if his quality be not affirmatively set forth, it is as if he were 
presumed to be disqualified, and the suit cannot be main-
tained; or, as an equivalent expression, the citizenship of the 
assignor of the chose in action must be alleged in the petition. 
This necessity goes into the 12th section, which expressly, 
enacts that the cause, when transferred, shall “proceed in 
the same manner as if it had been brought by original pro-
cess.” Had this cause been brought by original process, 
confessedly it would have been dismissed.

Mr. Ashton, contra.

The CHIEF JUSTICE delivered the opinion of the court.
That the indebtedness of Bushnell to Mills & Frisby was 

a chose in action cannot be doubted; for under that compre-
hensive description are included all debts and all claims for 
damages for breach of contract, or for torts connected with 
contract. Nor can it be denied that every suitor who brings 
an action in a court of the United States must aver in his 
pleadings a state of facts which, under the National Consti-
tution and laws, gives to the court jurisdiction of his suit.*

In the case before us the suit was brought in the State 
court, where no question of jurisdiction, founded upon citi-
zenship, could arise. In that court, therefore, there was do  
necessity for any averment in respect to citizenship. But 
under the 12th section of the Judiciary Act, any defendant, 
being a citizen of another State than the plaintiff or peti-
tioner, is entitled, upon application at the proper time, to 
have his cause removed to a Circuit Court of the United 
States; and in the case under consideration, the defendant 
filed his petition, averring the requisite facts as to his own 
citizenship and the citizenship of the petitioners, and, there-
upon, obtained an order for removal.

* Turner v. Bank of North America, 4 Dallas, 8.,
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The order was, doubtless, rightly made. The jurisdiction 
of the cause was regularly transferred to the Circuit Court, 
and the cause stood in that court as if brought there by 
original process. The jurisdiction thus acquired by the Cir-
cuit Court was in no sense appellate. Removal, under our 
peculiar system of State and National jurisdictions, is simply 
a mode in which the right to resort under certain circum-
stances to the latter rather than the former is secured to de-
fendants as well as plaintiffs.

Two questions, then, arise in this cause:
(1st.) Whether the 11th section of the Judiciary Act ap-

plies to a suit instituted by the assignees of such a chose in 
action as is shown in the pleadings? and—

(2d.) Whether valid objection can be taken to jurisdiction 
of such a suit when removed to the Circuit Court by the de-
fendant under the 12th section.

Upon the first question, it may be observed that the denial 
of jurisdiction of suits by assignees has never been taken in 
an absolutely literal sense. It has been held that suits upon 
notes payable to a particular individual or to bearer may be 
maintained by the holder, without any allegation of citizen-
ship of the original payee; though it is not to beydoubted 
that the holder’s title to the note could only be derived 
through transfer or assignment.*  So, too, it has been de-
cided, where the assignment was by will, that the restriction 
is not applicable to the representative of the decedent.f 
And it has also been determined that the assignee of a chose 
in action may maintain a suit in the Circuit Court to recover 
possession of the specific thing, or damages for its wrongful 
caption or detention, though the court would have no juris-
diction of the suit if brought by the assignors.^ And it has 
recently! been very strongly argued that the restriction ap-
plies only to contracts “ which may be properly said to have

* Bullard v. Bell, 1 Mason, 259 (1817); Bank of Kentucky v. Wister, 2 
Beters, 821 (1829).

t Chappedelaine v. Dechenaux, 4 Cranch, 308 (1808).
I eshler v. Dodge, 16 Howard, 631 (1853).

arney v. Globe Bank, 2 American Law Register, N. S., 229 (1862).
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contents;” “not mere naked rights of action founded on 
some wrongful act, some neglect of duty to which the law 
attaches damages, but rights of action founded on contracts 
which contain within themselves some promise or duty to be 
performed.”

And this view of the restriction seems to be warranted by 
the consideration of the mischief which it was intended to 
prevent. Not a little apprehension was excited at the time 
of the adoption of the Constitution in respect to the extent 
of the jurisdiction vested in the National courts; and that 
apprehension was respected in the Judiciary Act, which soon 
afterwards received the sanction of Congress. It was obvi-
ous that numerous suits, by assignees, under assignments 
made for the express purpose of giving jurisdiction, would 
be brought in those courts if the right of assignees to sue 
was left unrestricted. It was to prevent that evil and to 
keep the jurisdiction of the National courts within just limits 
that the restriction was put into the act.

This view has the sanction of Chief Justice Marshall, who, 
in the case of the Bank of the United States v. The Planters’ 
Bank of Georgia,*  used this language: “ It was apprehended 
that bonds and notes given in the usual course of business, 
by citizens of the same State to each other, might be assigned 
to the citizens of another State, and thus render the maker 
liable to a suit in a Federal court.”

And when it is remembered what class of actions it is, 
which, upon the principles of the common law, can be main-
tained by an assignee in his own name, it may well be ad-
mitted that it would not have been an unreasonable construc-
tion of the restriction if it had been applied only to notes, 
bonds, and other written contracts, containing promises to 
pay money, upon which an assignee could sue without using 
the name of the assignor. Of such contracts, certainly, it 
may with more propriety be said that they have “ contents, 
than of claims for damages arising either from torts or from 
breaches of contracts.

* 9 Wheaton, 904 (1824).
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It is true that at an earlier day a different construction 
was given to it. In Sere v. Pitot*  it was held that an assignee, 
by act of the law, as the general assignee of the effects of 
an insolvent, could not sue in the Circuit Court unless the 
insolvent himself might sue. It is not easy to reconcile this 
opinion with the later judgments; but it is not necessary now 
to determine definitely the true construction of the restric-
tion, as we think that the jurisdiction of the Circuit Court 
over the cause before us can be well supported on the 12th 
section. That section, as we have already stated, provides 
for the removal of suits by defendants. The restriction in 
the 11th section is not found in the 12th. Nor does the 
reason for the restriction exist. In the 11th section its office 
was to prevent frauds upon the jurisdiction, and vexation of 
defendants, by assignments made for the purpose of having 
suits brought in the name of assignees, but in reality for the 
benefit of assignors. In the 12th it would have no office, 
for the removal of suits could not operate as a fraud on juris-
diction, and was a privilege of defendants, not a hardship 
upon them.

It is true, indeed, as was said in argument, that the section 
provides that after removal “ the cause shall then proceed 
in the same manner as if it had been brought by original 
process;” but we cannot recognize the validity of the infer-
ence that the defendant, before pleading in the Circuit Court, 
may move to dismiss the suit for want of jurisdiction. This 
construction would enable the non-resident defendant in a 
State court to remove the suit Against him into a Circuit 
Court, and then, by a simple motion to dismiss, defeat the 
jurisdiction of both courts. Such^4 construction, unless im-
peratively required by the plain language of the act, is wholly 
inadmissible. And it is clear that the language of the act 

oes not require it. Its plain meaning is that the suit shall 
proceed, not that it shall proceed unless the defendant moves 
to dismiss. The defendant is not in court against his consent, 

ut by his own act, and the suit is to proceed as if brought

* 6 Cranch, 832.
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by original process, and the defendant had waived all excep-
tion to jurisdiction, and pleaded to the merits. Under the 
11th section the exception to jurisdiction is the privilege of 
the defendant, and may be waived; for the suit is still between 
citizens of different States, and the jurisdiction still appears 
in the record. The first act of the defendant, indeed, under 
the 12th section, is something more than consent, something 
more than a waiver of objection to jurisdiction, it is a prayer 
for the privilege of resorting to Federal jurisdiction, and he 
cannot be permitted afterwards to question it.*

We cannot doubt, therefore, that the Circuit Court had 
jurisdiction of the case under consideration. We are all of 
opinion that the court erred in remanding the cause to the 
jurisdiction of the State court, and the order to that effect 
must be Reve rse d .

Noona n  v . Brad le y .

1. An administrator appointed in one State cannot, by virtue of such ap-
pointment, maintain an action in another State, in the absence of a 
statute of the latter State giving effect to that appointment, to enforce 
an obligation due his intestate. If he desires to prosecute a suit in 
another State he must first obtain a grant of administration therein in 
accordance with its laws.

2. In an action by a plaintiff as an administrator, the objection that, as to t e
causes of action stated in the declaration, he is not, and never has been, 
administrator of the effects of the deceased, may be taken by a specia 
plea in bar.

3. It would appear that the objection may also be taken by a plea in aba e-
ment. . .

4. One plea in bar is not waived by the existence of another plea m >
though the two may be inconsistent in their averments with each ot er. 
The remedy of the plaintiff in such case is not by demurrer, but y 
motion to strike out one of the pleas, or to compel the defendant to e ec 
by which he will abide. .

5. In an action by a plaintiff as administrator, a plea to the merits a
the representative character of the plaintiff to the extent state in 
declaration, and if that statement is consistent with the grant o e

* Sayles v. Northwestern Insurance Co., 2 Curtis, 212.
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within the State, it also admits his right to sue in that capacitybut 
such a plea admits nothing more than the title stated in the declaration.

6. The substitution in this court of an administrator as a party in place of
his intestate on the record, in a case pending on appeal, only authorizes 
the prosecution of that case in his -name; it confers no right to prosecute 
any other suit in his name.

7. In an action in one State by an administrator appointed in another State,
on a bond given to the intestate, a plea that the bond was bona notabilia 
on the death of the decedent, in the State other than the one which 
appointed the administrator suing as plaintiff, and that an adminis-
trator of the effects of the decedent in that State has been appointed 
and qualified, is a good answer to the action. It is an averment of facts 
which in law excludes all right to, and control over, the property in 
that State by the foreign administrator.

8. Where a bond for the purchase-money of certain land was delivered upon
an agreement indorsed upon the bond by the obligee that he would not 
enforce the bond in case his title to the land should fail: Held, that the 
agreement was not limited in its operation to the time when the bond 
matured or the penalty became forfeited, but was a perpetual covenant 
not to enforce the bond in case the designated event at any time hap-
pened.

9. Where doubt exists as to the construction of an instrument prepared by
one party, upon the faith of which the other party has incurred obliga-
tions or parted with his property, that construction should be adopted 
which will be favorable to the latter party; and where an instrument 
is susceptible of two constructions—the one working injustice and the 
other consistent with the right of the case—that one should be favored 
which upholds the right.

10. The agreement above-mentioned indorsed on the bond constitutes a part
of the condition of the bond, qualifying its provisions for the payment 
of the instalments of the principal and interest, and declaring, in effect, 
that the payments shall not be required and the obligation of the bond 
shall cease in case the event designated happens.

Error  to the Circuit Court of the United States for the 
District of Wisconsin; the case being thus:

In October, 1855, Noonan, the defendant in the court be-
low, purchased of one Lee, and received from him a war- 
lanty deed of certain real property situated in the State 
of Wisconsin, and for the purchase-money gave his bond 
in the penal sum of eight thousand dollars, conditioned to 
pay four thousand dollars in four equal annual instalments, 
with interest, secured by a mortgage on the property. At 

at time the premises were in the possession of one Orton,
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holding them adversely to Lee, and in consequence of this 
fact Noonan required from Lee, as a condition to the de-
livery of the bond, an agreement against its enforcement in 
case his title to the land should fail (except as against the 
United States for the portion of the river (Milwaukee) be-
yond a certain designated line), and to deduct from the sum 
stipulated the amount of any incumbrances which might 
be found on the property. Such an agreement was ac-
cordingly given, and was indorsed on the bond. It was as 
follows:

I agree, if my title fails to the property for the consideration 
of which this bond is given, except as against the United States, 
for the portion of the river beyond the meandered line, that I 
will not enforce this bond; and if any incumbrances shall be 
found, that the amount of the same shall be deducted from the 
moneys to fall due on this bond.

J. B. Lee .

A clause in the mortgage provided, that upon default of 
Noonan to pay any of the instalments of the principal, or 
the interest, or the taxes on the property, as they became 
due, the entire principal of the bond with interest should, 
at the option of Lee, be immediately payable.

In March, 1859, default having been made in the payment 
of the several instalments, Lee elected to claim the entire 
amount as due, and brought suit against Noonan and others 
in the District Court of the United States for the District 
of Wisconsin, then exercising Circuit Court powers, to fore-
close the mortgage, praying in his bill for a sale of the moi 
gaged premises, the payment of the debt secured, and for 
general relief. Noonan answered the bill, setting up t a 
Lee’s title had failed before the commencement of the sui ; 
but the court, by its decree, made in January, 186 , oun 
that there was due on the bond a sum exceeding ve ou 
sand dollars, and directed a sale of the mortgaged piemis , 
and the application of the proceeds to the paymen o 
amount found due, and that if the proceeds were insu h 
the marshal should report the deficiency, and Noonan s 



Dec. 1869.] Noo na n  v . Brad ley . 397

Statement of the case.

pay it with interest, and in default of such payment the com-
plainant should have execution therefor.

From this decree Noonan appealed to this court, and, 
pending the appeal, for the purpose of trying his title to the 
land purchased, brought ejectment in one of the Circuit 
Courts of the State of Wisconsin against Orton, the party 
in possession. He then gave notice to Lee of the action, 
and required him to undertake its management. Lee at 
< nee retained counsel, who, for him, assumed the conduct 
of the action.

Pending the appeal in this court, and the action of eject-
ment in the State court, Lee died domiciled in New York, 
and Bradley, the plaintiff in this case, was duly appointed 
by the proper tribunal in that State administrator of his 
estate. On his application, Bradley was then substituted as 
representative of his intestate on the record in the case on 
appeal in this court.

At the December Term, 1862, this court gave its decision 
in the case, adjudging that the District Court erred in order-
ing the defendant Noonan to pay any deficiency which might 
remain of the principal and interest of the mortgage debt 
after applying the proceeds of the sale, and that complainant 
have execution therefor. To this extent the decree was re-
versed ; in other particulars it was affirmed.

In the opinion delivered on rendering the decision the 
court observed, that upon the facts disclosed by the record 
it found no defect in the title of Lee, and that Noonan’s title 
bad not failed. In this language reference was of course 
had to the title as it appeared upon the evidence presented 
at the hearing in the District Court in January, I860.*  

, Afterwards, in January, 1863, final judgment was rendered 
m the action of ejectment in the State court in favor of Cr-
on, the party in possession, and against Noonan, upon the 

ground that the latter was not seized in fee of the premises, 
and acquired no title by his purchase from Lee, and that 
Orton was thus seized.

* Noonan v. Lee, 2 Black, 500.
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AVhen Lee died there were effects of value belonging to 
him in Wisconsin, and in February, 1865, one T. L?Ogden 
was duly appointed administrator of those effects by a tri-
bunal having jurisdiction of the matter in that State; and he 
qualified and entered upon the discharge of his duties as 
administrator, and when this action was commenced had in 
his possession the bond given by Noonan to Lee on the pur-
chase of the premises.

In September, 1866, Bradley, as administrator of the estate 
of Lee, under the appointment in the State of New York, 
brought the present action upon this bond of Noonan. The 
declaration set forth his title as administrator under this 
appointment, and contained four counts.

1. The first count was on the penalty of the bond simply.
2. The second was on the bond, setting out the condition 

written in the bond, and averring breach of the condition.
3. The third was on the bond, setting out the condition, 

averring a breach of the condition; and that Lee commenced 
suit to foreclose the mortgage given to secure the bond; the 
decree of the District Court, the appeal by Noonan; and 
that the Supreme Court, pending the appeal, substituted 
Bradley as administrator, affirmed.a part of the decree; that 
Bradley filed the mandate in the court below; that a sale 
was had and confirmed, and $53.56 was applied “to the sums 
so due, by the terms of the said condition of said bond, and 
by the terms of said decree as aforesaid.” “ Yet the said 
defendant hath not paid said several sums mentioned in said 
bond ” &c.

4. The fourth count was on the bond, giving a copy of the 
whole bond, and the indorsement upon it, and setting out the 
proceedings in the foreclosure suit more fully, and con-
cluding: “ Yet the said defendant hath not paid said several 
sums mentioned in said bond, and the condition thereof, nor 
either of them, nor any part thereof,” &c.

Every count of the declaration was upon the bond itself, 
not upon the decree in the foreclosure suit, and the breach alleged 
as furnishing the cause of action was the non-payment of the 
money called for by the bond.
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To the declaration the defendant interposed three pleas:
1st. That as to the supposed causes of action mentioned 

therein, the plaintiff was not and never had been adminis-
trator of the effects of the deceased.

2d. That there were effects of value of the decedent at the 
time of his death in the State of Wisconsin, among which 
was the bond in suit; that T. L. Ogden was duly appointed 
by a tribunal in that State administrator of those effects, 
and had qualified and entered upon, and was engaged in the 
discharge of his duties as such officer at the time the action 
was commenced; and that by reason of this appointment 
and qualification, the effects of the decedent, in Wisconsin, 
were, under the laws of that State, vested in him, with all 
rights of action in relation thereto, and that as a consequence 
the letters issued to the plaintiff*  in the State of New York, 
with reference to the causes of action stated in the declara-
tion, were void and of no effect.

3d. That the title of Lee to the premises sold had failed, 
the plea setting up the agreement indorsed on the bond, and 
the proceedings and judgment in the ejectment suit, to bring 
the case within the agreement.

To the pleas the plaintiff demurred; the Circuit Court 
sustained the demurrer, and entered final judgment thereon 
in favor of the plaintiff for the penalty of the bond; and the 
defendant brought the case to this court on writ of error.

Messrs. M. H. Carpenter and I. P. Walker, for the plaintiffs 
in error; Mr. J. S. Brown, contra.

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

The inquiry here is : What is the legal effect of the facts 
presented by the pleas of the defendant ?

The first plea puts in issue the representative character of 
the plaintiff in the State of Wisconsin. It denies that, as 
0 the causes of action stated in the declaration, he is or 

over has been administrator of the effects of the deceased, 
au thus raises the question whether an administrator ap-



400 Noon an  v . Brad le y . [Sup. Ct.

Opinion of the court.

pointed in one State can, by virtue of such appointment, 
maintain an action in another State to enforce an obligation 
due his intestate. And upon this question the law is well 
settled. All the cases on the subject are in one way. In 
the absence of any statute giving effect to the foreign ap-
pointment, all the authorities deny any efficacy to the ap-
pointment outside of the territorial jurisdiction of the State 
within which it was granted. All hold that in the absence 
of such a statute no suit can be maintained by an adminis-
trator in his official capacity, except within the limits of the 
State from which he derives his authority. If he desires to 
prosecute a suit in another State he must first obtain a grant 
of administration therein in accordance with its laws.

So far has this doctrine been extended that in Fenwick v. 
Sears’s Administrators,* * where the plaintiff had obtained let-
ters of administration in Maryland, before the separation of 
the District of Columbia from the original States, it was 
held by this court that he could not, after the separation, 
maintain an action in that part of the district ceded by Mary-
land by virtue of these letters, but that he must take out new 
letters within the district.

The same doctrine is as applicable to the case of execu-
tors as to that of administrators; the right to sue in both 
instances depending upon the letters.!

Whether the objection to the character of the plaintiff as 
administrator or executor should be taken by a plea in abate-
ment or a special plea in bar, would appear to have been, at 
one time, a matter upon which there was some diversity of 
opinion. In some of the cases the language used would in-
dicate that a plea in abatement was the only appropriate form 
in which the objection could be presented, whilst in other 
cases the objection taken by a special plea in bar has been 
sustained. It was sustained by this court, when taken by a 
special plea in bar, in Fenwick V. Sears’s Administrators, and in 
Dixon’s Executors v. Ramsey’s Executors, already cited. Id  
the latter case a foreign executor brought an action in the___________®°____ ——

* 1 Cranch, 259.
f Dixon’s Executors v. Ramsay's Executors, 3 Cranch, 319.
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titled to the matters in controversy, and a P1“ '11’* “ 
to him that character is, in its natnre, a plea m bar ot

Tionydon and others v. Potter*  the Supreme Cou^ 
Massachusetts held directly that the o jec ion a _ 
case, that no letters of administration had been grantedH.o 
the plaintiff except under the authority of another S ate w 
pleadable in bar, and in referring to the diversity i 
and opinions, as to the form of the plea by whl?h?heX"' 
tion should be presented, observed that t ey mig P 
he “reconciled by considering the plea, that the P al 
not administrator, as one of those which may e p e ? 
bar or in abatement.” 11 There are many sue i cases, 
the court, “ where the matter of the plea goes o Pr®c 
the plaintiff forever from maintaining the action and it 1 y 
therefore be pleaded in bar; yet, as in point o orm i 
disability of the plaintiff, it may also be plea e to e P 
son.” These observations are just, and. explain muc o 
apparent conflict in the decisions of different cour s, or o 
the same court at different times.

The language used by this court in Childress v. Arnoryf 
and Kane v. Pauft cited by counsel, was not intended to 
deny that the objection to the authority of the p ainti a. 
administrator or executor could be taken by a plea in ai, 
but was only intended to jndicate that the objection mus

I specially pleaded, and could not be urged on demurier o 
the declaration for alleged insufficient exhibition o etters 

I testamentary, when profert of the letters was made, or under 
I a plea to the merits.
I In the first case the court observed that if the e en an

I * 11 Massachusetts, 313. f 8 "Wheaton, 642. f 14 Peters, 33.

26VOL. IX.
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desired to object to the letters as insufficient, he should have 
craved oyer of them, and had them brought before the court, 
that unless oyer was craved and granted, the letters could 
not be judicially examined, and then added that if the plain-
tiffs were not executors, that objection should have been 
taken by way of abatement, and did not arise upon a de-
murrer in bar. The point decided was that the objection 
could not be taken, when profert of letters was made, with-
out oyer of them, and did not arise in such case upon de-
murrer. There was no question as to the form of the plea 
to be used, if the objection were presented in that way; and 
it is clear that no determination as to the form was intended.

In the second case the plea was no.n-assumpsit, which ad-
mitted plaintiff's right to sue. It was objected that the let-
ters testamentary appeared on their face to have been granted 
in violation of the law of Maryland, but the court observed 
that the plea was the general issue, and that a judicial ex-
amination into their validity could only be gone into upon a 
plea in abatement, meaning evidently that such examination 
could not be had unless the objection were taken by special 
plea. There was no intention on the part of the court to 
determine as to the form of the special plea in such cases.

The objection to the character of the plaintiff as adminis-
trator in this case is not waived by the third plea, which goes 
to the merits, as contended by counsel. One plea in bar is 
not waived by the existence of another plea in bar, though 
the two may be inconsistent in their averments with each 
other. The remedy of the plaintiff in such case is not by 
domurrer, but by motion to strike out one of the pleas, or 
to compel the defendant to elect by which he will abide. 
But here there is no inconsistency in the pleas; the one de-
nying any right in the plaintiff, in his capacity as adminis-
trator, to the subject of controversy, and the other the re-
lease of the defendant from liability on the bond in suit 
by failure of its consideration. The averments of both may 
be true.

The proposition of law which the counsel invokes, that a 
plea to the merits admits the representative character of t e
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plaintiff, and his right to sue in that capacity, is only appli-
cable where no other plea than one of that kind is interposed, 
it does not apply where a special plea traverses that charac-
ter. A plea denying that an intestate entered into the obli-
gation upon which the action is brought, or averring that 
he was released therefrom, standing alone, is undoubtedly 
an admission of the representative character of the plaintiff 
to the extent stated in the declaration, and if that statement 
is consistent with the grant of letters within the State, is also 
an admission of his right to sue in that capacity. The exe-
cution or the release of the obligation is in such case the only 
matter in issue, and of course is the only matter ‘upon which 
evidence need be called or argument had. But, in the case 
at bar, had there been no other plea than the third plea, which 
goes to the merits, the character of the plaintiff, as adminis-
trator in Wisconsin, would not have been admitted, for the 
reason that the declaration states that the grant of adminis-
tration to him was by letters issued in the State of New York, 
and the plea to the merits only admits the title as stated in 
the declaration.

This effect of a plea to the merits was decided as long ago 
as the time of Lord Holt, in the case of Adams v. The Ter- 
teTumts of Savage*  In that case the plaintiff brought a scire 
facias against the defendants, reciting a judgment recovered 
by his intestate against Savage, and that administration was 
committed to him by the Archdeacon of Dorset, whose juris-
diction did not extend to the place where the judgment was 
rendered. The tertenants traversed the seizin of Savage, 
and the finding being against them, motion in arrest of judg-
ment was made, on the ground that the administration com-
mitted to the plaintiff was void. It was urged for the judg-
ment, that though the plaintiff*  had shown a bad title, the 
defendants not traversing it, or taking any advantage of the 
invalidity of the administration, but pleading to the merits, 
admitted that the plaintiff was entitled to sue, and should 
not be permitted, when the right was tried against them, to

* 6 Modern, 134.
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controvert what they had declined to insist upon ; but Chief 
Justice Holt said: “If the plaintiff had not set forth what 
kind of administration he claimed by, but only generally al-
leged himself administrator of the goods and chattels of the 
intestate, and the defendant had not put you upon showing it 
by craving oyer of the letters of administration, as he might 
have done, but pleaded over; that had been an admission 
of the plaintiff’s having a right of suing as administrator as 
he had alleged.” And after stating that the plaintiff made 
title to himself by an administration which was invalid, the 
Chief Justice continued: “And when you yourself affirm 
this to be your title, how can we intend you have another; 
for of your own showing.this is your title, which is mani-
festly bad ? And there is a vast difference where a title does 
not appear fully for the plaintiff, and the party will not con-
trovert with him about that, for then it may be well presumed 
if the party were not well satisfied of plaintiff’s title he would 
have insisted on it in due time, and where the plaintiff him-
self shows he has no title, for then the court has no room for 
intendment.” The authority of this case has not, so far as 
we are aware, ever been doubted, and were there no other 
ground against the position of the plaintiff, it would be de-
cisive.

The substitution in this court of the plaintiff as adminis-
trator, in place of the intestate, in Noonan v. Lee, does not 
affect the present case, or give the plaintiff any greater right 
of action than if no such substitution had ever been made. 
It only authorized the further prosecution of that suit in his 
name, and gave no right, and could give no right, to prose-
cute any other suit in his name.

Nor is the position of the plaintiff’ aided by the statute of 
Wisconsin, which enables foreign executors and adminis-
trators to sue in certain cases in the courts of that State. 
That statute only applies where no executor or administrator 
of thé estate of the decedent has been appointed in the State, 
and then only in the counties where the foreign executor or 
administrator has filed in the Probate Court an authenticated 
copy of his appointment.
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The second plea, like the first, puts in issue the represen-
tative character of the plaintiff in Wisconsin ; not by direct 
denial, as in the first plea, but by averring that there were 
effects of the decedent in that State at the time of his death, 
among which was the bond in suit; that an administrator 
of those effects had been duly appointed and qualified, and 
had entered upon, and was engaged in, the discharge of his 
duties as such officer at the time the action was commenced, 
and that by reason of this appointment and qualification the 
effects of the decedent, under the laws of Wisconsin, were 
vested in him, with all rights of action in relation thereto, 
and that as a consequence the letters issued to the plaintiff 
in the State of Newr York, with reference to the causes of 
action stated in the declaration, are void and of no effect.

This plea is a good plea in bar to the action. The bond 
in suit was bona notabilia in Wisconsin, and a plea that the 
subject of action constituting such bona notabilia was, on 
the death of the decedent, in another jurisdiction than the 
one which appointed the administrator suing as plaintiff, has 
always been a good answer to the action. It is an averment 
of facts which in law excludes all right to, and control over, 
the property in that State by the foreign administrator.*

The third plea sets up a defence to the action on the 
merits—namely, that the title to the premises, for the con-
sideration of which the bond in suit was given, has failed; 
and that as a consequence, under the agreement of the in-
testate, the right to enforce the bond has ceased.

This plea alleges that the bond in suit was given only in 
consideration of the conveyance of a warranty deed by the 
intestate, and an agreement that in case his title failed he 
would not enforce the bond, and that by judicial proceed-
ings, of which the intestate had notice and took charge, it 
was determined that the intestate was not seized at the time 
he executed the deed in fee of the premises, but that Orton, 
the party then in the possession, was thus seized of them.

* See 1 Saunders, 274, note 3; Stokes v. Bate, 5 Barnewall & Cresswell, 
491. ’ ’
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The effect of this plea depends upon the construction 
which is given to the agreement of the intestate not to en-
force the bond in case his title failed. The plaintiff contends 
that this agreement ceased to have any operation after the 
maturity of the bond or the forfeiture of the penalty; and 
that*if  subsequently the title failed, that fact could not be 
pleaded with the agreement in bar to an action on the bond, 
either by way of release or estoppel.

The argument presented in support of this construction 
is founded mainly upon the improbability that the parties 
could have contemplated a postponement of payment beyond 
the period stipulated in the bond. They could not, says the 
counsel, have intended to set aside the obligation to pay at 
those times; and it would have been a violation of the spirit 
of the agreement for the vendee to have refused the pay-
ments as they became due, if the title had not then failed.

Undoubtedly the parties contemplated that the payments 
would be made as they matured, but they also contemplated 
that payments should cease whenever the title of the grantor 
failed. They may have supposed that the validity of the title 
would be determined to their satisfaction before the maturity 
of any of the instalments stipulated, but they have inserted 
no provision in the agreement which limits its operation to 
that or to any other period. It is a perpetual covenant not 
to enforce the bond upon the happening of a certain event. 
It matters not that the obligee or his representative might 
have compelled its payment before the happening of that 
event. What would have been the rights of the obligor in 
that case; whether he would have had any remedy to re-
cover back the amount paid, or would have been compelle 
to look to the covenant of warranty in his deed, are ques-
tions not now before us for determination. It is sufficient 
for our present consideration that the bond has not as yet 
been enforced, and the title to the property, which the intes-
tate sold and undertook to convey to the defendant, as 
failed. It would be against manifest justice if, under these 
circumstances, the representative of the vendor, notwit 
standing the vendor had no title to convey, could recover
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of the defendant as though the vendor had transferred to 
him a good and perfect one.

If there were any doubt as to the construction which 
should be given to the agreement of the intestate, that con-
struction should be adopted which would be more to the 
advantage of the defendant, upon the general ground that 
a party, who takes an agreement prepared by another, and 
upon its faith incurs obligations or parts with his property, 
should have a construction given to the instrument favorable 
to him; and on the further ground that when an instrument 
is susceptible of two constructions—the one working injus-
tice and the other consistent with the right of the case—that 
one should be favored which standeth with the right.*

This agreement not to enforce the bond, which is condi-
tional in its terms, depending for its operation upon the 
happening of a contingent event, has, by the happening of 
that event, become absolute, and may be pleaded as a release 
to the action. It constitutes in fact a part of the condition 
of the bond, qualifying its provisions for the payment of the 
instalments of the principal and interest, and declaring, in 
effect, that the payments shall not be required, and the obli-
gation of the bond shall cease in case the event designated 
happens.f

The decision in the foreclosure suit only determined that 
at the time the heaiing was had in that case in the District 
Court, in January, 1860, the title had not failed. The lan-
guage of the court in rendering the decision shows this. It 
says: “ As the facts are disclosed in the record we find no 
defect in the title of Lee. We find that Noonan’s title has 
not failed, and no incumbrance upon the property is shown. 
There has been, therefore, no breach of the agreement in- 
°rsed on the bond, nor has there been any breach of the 

covenant of general warranty7 in Lee’s deed to Noonan.” 
e case is entirely changed now; and facts not existing, or 

at least, not established then, but since determined by judi-

* Mayer v. Isaac, 6 Meeson & Welsby, 612. 
f Burgh v. Preston, 8 Term, 483.
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cial proceedings, present a case upon which this court has 
heretofore never passed.

We are of opinion that the pleas of the defendant consti-
tute a bar to the action, and that the Circuit Court erred in 
sustaining the demurrer to them. It follows that its judg-
ment must be rev ers ed , and the cause remanded fo r  
FURTHER PROCEEDINGS.

Mr. Justice CLIFFORD, with whom concurred SWAYNE 
and DAVIS, JJ., dissenting.

I dissent from the opinion and judgment of the court in 
this case upon two grounds, which I will proceed to state 
without entering at all into the argument to support the re-
spective propositions—

1. Because I think that the alleged disability to sue should 
have been pleaded in abatement and not in bar. Undoubt-
edly a different rule of pleading prevailed at common law, 
but there are three reported decisions of this court in which 
it is held that such a plea in a case like the present must be 
in abatement, and in view of our complicated system of juris-
prudence I am not inclined to overrule those cases. They 
have been regarded as authorities for many years, and I am 
of the opinion that the rule which they establish is the better 
one as a rule of pleading in the Federal courts than the rule 
which prevailed at common law.*

2. I am also of the opinion that the decree in the former 
suit is conclusive as to the rights of the parties, and that it 
constitutes a complete answer to the defence in the present 
suit.f

* Childress v. Emory, 8 Wheaton, 642; Kane v. Paul, 14 Peters, 33; Ven-
tress v. Smith, 10 Id. 161.

f Noonan v. Lee, 2 Black, 499.
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1. ¿mandamus directed to the mayor and aldermen of “
enough directed, if it appears that they together constttute the y 
council and have the government of it, even allh°“« JL 
incorporated by the name of « the city of------” and by that name have
power under the charter to sue and be sued. courts of

2. A State law prescribing rules of practice has no e cacy
the United States, unless those courts adopt it.

3. When a creditor has a judgment at law for a debt agains y
eity bonds, the city cannot set up in defence to an apphcationfor^man 
damns that the bonds were not sanctioned by a requisite popular vote

4. An injunction from a State court against a city’s levying a tax to . y
certain bonds of the city, cannot be set up to prevent a mandamui fro 
the Federal courts ordering the city to levy a tax to pay a ju g 
obtained against it on those same bonds. Riggs v. Johnson County (b 

Wallace, 106), affirmed.
5. A recital in an alternative mandamus to a city to levy an co ec ,

in a coming year, on the real cash valuation of its property or a ye 
(stating the value), that property in the city is subject to taxation

I such real cash valuation, but that its assessed valuation ha never ex
I ceeded one-half of that valuation, and that the mayor an a ermenI were authorized by the city charter to correct the valuation w en erroI neous, and that they had hitherto neglected to perform that ^ty, is noI traversed by a denial that the valuation never exceeded a t e cas
I value, and an averment that the city council always performe its uty 
I . in respect to correcting erroneous assessments.

I Erro r  to the Circuit Court for the District of Iowa; in 
I which court the United States, on the relation or one R. L.I Lord, were plaintiffs, and asked and obtained a peremptory I mandamus against the mayor and aidermen of the city of I Davenport, defendants.
I Messrs. Weed and Clark, for the plaintiff in error; Mr. Grant,I contra.

I Mr. Justice SWAYNE stated the case, and delivered the I opinion of the court.
I Thia case is brought before us by a writ of error to the 
I Circuit Court of the United States for the District of Iowa. 
I It is one ot a class of cases, many of which, under different
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aspects and presenting' a variety of questions, have been 
heretofore decided by this court. It appears by the record 
that, on the 6th of November, 1867, the relator procured to 
be issued against the plaintiffs in error an alternative writ 
of mandamus, which was substantially as follows:

It recites that the relator recovered a judgment in that 
court against the city of Davenport, on the 15th of May, 
1867, for the sum of $63,509 j6d 80, and costs; that the city is 
a municipal corporation, and that its affairs are managed by 
a mayor and aidermen, who perform all the duties of the 
corporation in relation to levying and collecting taxes, and 
paying its debts; that execution has been issued upon the 
judgment and returned, no property found, and that there 
is no property belonging to the city liable to execution; that 
the causes of action upon which the judgment is founded 
are the principal of certain bonds issued by the city in pay-
ment of her subscription to the stock of the Mississippi and 
Missouri Railroad Company in the years 1853 and 1854, 
and the interest on these bonds, and the interest on certain 
bonds of the city issued in the year 1857, under a vote of 
the people to borrow money for various city improvements; 
that the mayor and aidermen w’ere empowered by an act 
of the legislature, of the 22d of January, 1858, whenever 
necessary, to levy a specific tax to pay the railroad bond 
debt and interest; that no interest has been paid on this debt 
since 1861, and that the principal is now due and unpaid; 
that the mayor and aidermen, besides the specific tax to pay 
the railroad bonds before mentioned, are authorized by the 
city charter of January 22d, 1855, to levy a general tax of 
five mills on the dollar, and, by the general city incorpora-
tion act of 1851, one mill on the dollar as a sinking fund to 
meet its bonded debt; that the valuation of property for the 
year 1867 is five millions of dollars, which is not more than 
one-half the cash value of the property; that the property 
of the city is subject to taxation at its real cash value; that 
the assessment is made by the city assessor; that the mayor 
and aidermen are authorized to correct the assessment, when 
erroneous, and that they have heretofore neglected to per
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form this duty; that it has been the duty of the mayor and 
aidermen, since the year 1861, to levy a specific tax amount-
ing to $7500 a year, to pay the interest on the railroad bonds 
—a tax of one mill on the dollar amounting to $4000 on the 
assessed value, and $8000 on the real value of the property 
of the city, as a sinking fund, to be applied to the principal 
of the bonds, and a tax of ten mills on the dollar for general 
purposes, which, after defraying the ordinary city expenses 
(five mills on the dollar being sufficient for that purpose), 
would amount to $20,000 per year, taking the assessment as 
the basis of taxation, and $60,000 per year, if the basis were 
the real value of the property, whereas the whole annual 
interest of the debt of the city, since 1863, has not exceeded 
$25,000; that the mayor and aidermen, since the interest 
became delinquent, have not levied a general tax exceeding 
five mills on the dollar; that the relator has made a demand 
on the mayor and aidermen to levy a tax sufficient to pay 
said judgment; that they have neglected to do so, and that 
the relator is without other adequate remedy at law.

The mayor and aidermen are, therefore, commanded to 
levy and collect on the assessment roll for the year 1867 a 
special tax to pay the interest on the railway bonds, and to 
levy and collect a special tax of one mill on the dollar on the 
assessment of 1867, to be applied upon the principal of the 
bonds on which the judgment was recovered.

It is averred that these two levies, less delinquencies, 
would amount to between ten and eleven thousand dollars, 
which, when applied in payment of the judgment, would 
leave a balance of nearly $50,000 unpaid.

To pay this balance the mayor and aidermen are com-
manded to cause the real and personal property of the city 
t° be assessed for the year 1868 at its real cash value, and 
uP°n such valuation to levy over and above the five mills on 

e dollar for ordinary city purposes, a specific tax sufficient 
0 pay the balance of the interest on the railway bond debt, 

amounting to $22,390.%%; and a specific tax of one mill on ThA rl 11 i 1 v U 7 x
ouar, to be applied in payment of the principal of the 

011 a embraced in the judgment; to levy and collect the
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said tax on the valuation of 1867, and apply it on the judg-
ment; to levy and collect the said tax on the real cash valu-
ation of the property for the year 1868, and apply it in pay-
ment of the judgment; and if any balance should remain, 
of principal or interest, to continue to levy and collect the 
taxes yearly, and to apply them, when collected, in payment 
of the judgment, until the principal and interest, and costs 
of the judgment, are fully paid, or that the mayor and aider-
men should appear before the court at the time specified and 
show cause why they refused to do so.

A motion was made to quash the writ, which was over-
ruled. The same motion was subsequently made and again 
overruled. The mayor and aidermen thereupon made a 
return.

It sets out the following defences:
1. That the writ was issued in the name of the United 

States, instead of the President.
2. That it was erroneously directed to the mayor and ai-

dermen.*
8. It denies that the affairs of the city are controlled by 

the mayor and aidermen, but avers that they are managed 
by the city council.

4. It denies that the mayor and council were authorized 
by the laws mentioned, or that it was their duty to levy and 
collect the taxes mentioned.

5. It denies that the issue of the bonds for improvements 
was authorized by a vote, as alleged.

It avers that on or about the 19th of June, 1861, the mayoi 
and aidermen were, and ever since have been, enjoined by 
the decree of the District Court of Scott County from levy-
ing any tax to be applied in payment of the principal or in 
terest of the railroad bonds in question.

* The more particular ground of this second objection, as stated in 
argument of counsel, was that the city of Davenport was incorporate y 
name and style of the city of Davenport, and by that name was o 
power to sue and be sued, to implead and be impleaded, &c., m a C®1 
of law and equity, and in all actions whatsoever.” And it was con 
that the writ ought to have been addressed to the corporation by its g 
name.—Rep .
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6. It denies that the assessed valuation ever amounted to 
$5,000,000,—that in the year 1867 it amounted to on y 
$4 592 423.

7. It denies that the valuation never exceeded half the
cash value, and avers that the city council has always per- 
formed its duty in respect to correcting erroneous assess 
meuts. • .

Some details are given as to the expenditures of the city, 
which it is not deemed necessary particularly to advert to. 
The relator asked leave to amend the writ as to the name in 
which it was issued. Leave was given and it was amended 
accordingly. To the averment that the writ was misdirected, 
he replied that it was directed properly, the mayor and ai-
dermen composing the city council. To each of the several 
parts of the residue of the return he demurred specially. At 
the argument of the demurrer he abandoned his claim for 
the levying of a tax of one mill for a sinking fund, and the 
parts of the writ relating to the subject were stricken out. 
The court sustained the demurrer. The defendants elected 
to abide by it and made no further return. Thereupon the 
court awarded a peremptory mandamus, as prayed for.

The learned counsel for the plaintiffs in error have referred 
to a statute of Iowa as regulating the practice in this class 
of cases. It is proper to remark that the provisions of that 
statute not having been adopted by a rule of the Circuit 
Court for that district, could have no effect in this proceed-
ing. A State law prescribing rules of practice has no effi-
cacy proprio vigore in the courts of the United States. It can 
only be made effectual by adoption in the proper manner.

The point that the writ was misdirected is not w7ell taken. 
The direction was substantially correct, and the court prop- 
eily disregarded the objection.

To the proposition that the bonds issued by the city for 
improvement purposes were not sanctioned by the requisite 
popular vote there are two answers: (1.) The respondents 

i are concluded by the judgment at law. They can not go 
ehind it to raise any question touching the sufficiency of
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either of the causes of action upon which it was rendered. 
(2.) It is not denied that the relator was an innocent pur-
chaser. In that event, if the bonds could have been properly 
issued under any circumstances he had a right to presume 
they were so issued, and as against him the city is estopped 
to deny their validity.*

The injunction cannot avail the respondents. The relator 
was not a party to the proceeding. If he had been, it is not 
competent for a State tribunal thus to paralyze the process 
issued from a court of the United States to give effect to its 
judgment. This is a sound and salutary principle.. It is 
vital to the beneficial existence of the National courts, and 
has heretofore been applied by this tribunal, upon the fullest 
consideration, in other cases presenting the same question.!

The denials of the averments in the writ touching the cash 
value of the property assessed are immaterial. In any event 
it was the right of the relator to have the respondents re-
quired to supervise the valuation, and to correct the errors, 
if any, which might be found to exist.

The allegations of the return as to the tax laws relied upon 
by the relator, and the powers and duties of the respondents 
lender them, could have been more appropriately presented 
upon the motions to quash the writ, or by a demurrer. They 
were not insisted upon in the argument at the bar. We 
shall, therefore, content ourselves by remarking that we are 
satisfied with the conclusions upon the subject reached by 
the court below.J

We think the demurrer to the return was properly sus-
tained, and the order for a peremptory writ of mandamus 
properly made.

The judgment of the Circuit Court is
Aff irme d .

* Aurora City v. West, 7 Wallace, 82; Beloit v. Morgan, lb. 619; Meyer 
». The City of Muscatine, 1 Id. 393; Mercer County v. Hecket, lb. 93; Van 
Hostrup v. Madison Citv, lb. 297; Supervisors v. Schenck, 5 Id. 784.

f Riggs v. Johnson County, 6 Wallace, 166; United States v. The Coun-
cil of Keokuk, lb. 516.

J Butz v. City of Muscatine, 8 Id. 575.
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The  Sup erv iso rs  v . Durant .

1. Mandamus from a Federal court to officers of a county in a State, to levy
a tax to pay interest on bonds issued by the county on which a relator 
has obtained judgment, and has no means of obtaining satisfaction but 
by the levy of a tax, cannot be, in any way, controlled by an injunction 
from a State court to those officers against a levy. Riggs v. Johnson 
County (6 Wallace, 166), affirmed.

2. It makes no difference whether the relator have been made a defendant
to the proceeding in the State court for an injunction or not; nor whether 
the injunction have issued before or after his suit in the Federal court 
was begun. z

Error  to the Circuit Court for Iowa, the case being thus: 
In 1853,1854, and 1858, the county judge of Washington 

County, Iowa, submitted to the voters of that county propo-
sitions to subscribe certain sums, and issue bonds accord-
ingly, to aid the making of certain railroads; and a majority 
of the voters voted in favor of the propositions. The vote 
required the levy by the county officers of yearly taxes to pay 
the interest. The bonds were issued, and several of them 
passed into the hands of one Durant. In April, 1860, certain 
taxpayers of the county filed a bill against the board of 
supervisors of the county; Durant, with other holders of 
the bonds, afterwards appearing and opposing, to enjoin the 
supervisors (the proper officers to lay taxes) from laying 
any taxes to pay either principal or interest of these bonds; 
the ground of the injunction being that the bonds were ille-
gal and void, and that the county officers had no authority 
to levy and collect taxes to pay either the principal or in-
terest of them. And the board of supervisors were enjoined 
accordingly. The interest being now unpaid, Durant sued 
the county in the Circuit Court of the United States for 
Iowa to compel payment of it. The county set up, by way 
°f plea, the injunction in the State court against it, and the 
P ea being overruled, and the case being fully heard on a 
case stated, judgment was given in the Federal court against

ie county. Execution having issued without satisfaction, 
I an a ternative writ of mandamus to levy a tax was asked for
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and obtained by Durant against the county. By way of 
showing cause against a peremptory writ, the county here 
again pleaded the injunction from the State court. The 
plaintiff demurred; assigning as one cause among others, 
that this court having jurisdiction to render the judgment, 
had jurisdiction to enforce it, and that no State court could 
prevent it. The demurrer being sustained, the county 
brought the case here.

Mr. Henry Strong, for the plaintiff in error, argued elabo-
rately, with numerous citations of cases,*  that the question 
was one of jurisdiction, and that in the administration of the 
powers of the Federal court, it was recognized as a funda-
mental principle, that the judgment of the State court is 
binding upon the Federal court, when the State court had 
jurisdiction of the parties and subject-matter, and the con-
troversy arises out of a contract created under the laws of 
the State; that the Federal courts are powerless to reverse, 
modify, or in any manner interfere with such a judgment of 
the State court, and cannot relieve a party from obedience 
to a writ issued thereon; that a conflict of jurisdiction was 
always to be avoided ; that it had accordingly passed into an 
unquestionable principle, that where a court has jurisdiction, 
it has a right to decide every question that occurs in the 
cause, and that whether its decision were correct or not, its 
judgment, until reversed, was to be regarded as binding 
upon every other court; that “ these rules had their founda-
tion not merely in comity, but in necessity; for that if one 
court might enjoin, the other could retort by injunction, and 
thus the parties be without remedy; being liable to a pro-
cess for contempt in the one, if they dared to proceed in the 
other.”

He sought to distinguish the case from Riggs v. Johnson 
County,f si née there the relator was not a party to the suit I 
for injunction, while here he was.

* Taylor v. Carryl, 20 Howard, 583; Elliot v. Piersol, 1 Peters, 328; I 
Leffingwell v. Warren, 2 Black, 599; Randall v. Howard, 2 Id. 585.

+ 6 Wallace, 166.
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Mr. Grant, contra, submitted that there was nothing for 
him to argue to sustain the judgment for the peremptory 
writ; that the judgment on the coupons-was conclusive, and 
that no defence could be made to the action after that under 
pretence of State court proceedings.

Mr. Justice STRONG delivered the opinion of the court.
Since the decisions which have been made by this court 

during the last four years, there is almost nothing in the 
record now before us remaining open for adjudication. In-
deed, it is not now contended that mandamus is not a proper 
remedy in cases like the present, when a relator has obtained 
a judgment, which can be satisfied only by the levy of a tax, 
and when the proper officers of the municipality, against 
which the judgment has been obtained, refuse, or neglect to 
levy it. That it is a legitimate remedy has been ruled in 
very many cases.*  In such a case “ the writ is ’ (to use the 
language of the court in Riggs v. Johnson County) “ neither a 
prerogative writ, nor a new suit. On the contrary, it is a 
proceeding ancillary to’the judgment which gives the juris-
diction, and, when issued,” it “ becomes a substitute for the 
ordinary process of execution, to enforce the payment of the 
same, as provided in the contract.” It is a step toward the 
execution of the judgment, and necessary to the jurisdiction 
of the court.

It is insisted, however, that even if the Circuit Court may 
award a mandamus to aid in the enforcement of its judg-
ments, the writ should not have been awarded in this case, 
because the District Court of Washington County had en-
joined the defendants against levying and collecting any tax 
for the payment of the bonds and coupons, for a portion of 
which the relator had obtained his judgment. This injunc-
tion the defendants pleaded, and to the plea the relator de-

The Board of Commissioners of Knox County v. Aspinwall et al. 24 
oward, 376; Von Hoffman v. The City of Quincy, 4 Wallace, 535; Super-

visors v. United States, ex rel. State Bank, Id. 435; Riggs v. Johnson Coun- 
ty» «.Wallace, 166; Weber v. Lee County, Id. 210; The Mayor v. Lord, 
««F«, 409.

27VOL. IX.
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murred. That such an injunction was wholly inoperativ 
to prevent the Circuit Court of the United States from en 
forcing its judgment by mandamus to the defendants t< 
compel them to levy the tax which the law authorized am 
required, is no longer to be doubted. Its invalidity to worl 
such an effect has been placed beyond question by the ruling! 
of this court in the cases already cited. In Riggs v. Johnsen 
County, where it appeared that an injunction had been ob 
tained, in one of the State courts, upon the county commis' 
sioners, enjoining them against levying any tax to pay certain 
municipal bonds and coupons, a mandamus was nevertheless 
sustained to compel the levy of a tax, at the suit of one who 
had obtained judgment in the Circuit Court for some of the 
coupons. That case is full authority for the doctrine that an 
injunction of a State court cannot control, or in any manner 
affect the action, the process, or the proceeding of a Circuit 
Court, not because the latter has any paramount jurisdiction 
pver State courts, but because the tribunals are independent 
of each other. It is true that in Riggs v. Johnson County it 
appeared the relator in the information, or suggestion for 
the mandamus, was not a party to the injunction suit, while 
the relator here was a party defendant. That, however, can 
make no difference. The present relator, though made a 
party with the other defendants, was not enjoined. The 
decree upon the bill for an injunction was exclusively against 
the board of supervisors of Washington, at the suit of others 
than the relator. And had he been enjoined, it is not easy 
to see how that fact could have limited the power of the 
Circuit Court. We have already remarked that the true 
reason why the injunction was not a bar to the mandamus 
is, that the District Court of the State and the Circuit Court 
are independent courts, and that neither can interfere with 
the process or proceedings of the other. It w’ould hardly be 
contended that a State court can enjoin a defendant against 
paying a judgment which has been, or may thereafter be re-
covered in a Circuit Court of the United States. If it may, 
Federal jurisdiction is a myth. It is at the mercy of State 
tribunals. Yet there is no substantial difference in principle
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between the allowance of such an injunction, and that of one 
against a proceeding in aid of an execution; a mandamus 
to levy an authorized tax to pay a judgment. The District 
Courts of Iowa are independent of each other. Will the 
injunction of one District Court limit the power of another 
District Court to enforce its judgment? To this no one 
would hazard an affirmative answer. Certainly the Circuit 
Courts of the United States are as exempt from State con-
trol by State courts, as are the District Courts of the State 
from control by each other.

It is of course immaterial whether the' injunction of the 
District Court of Washington County was before or after 
the judgment obtained by the relator in the Circuit Court of 
the United States, or whether before or after the institution 
of the suit. It is not a question which court first obtained 
possession of the case. In the case of The Mayor v. Lord*  
the facts were that the plaintiffs in error had been enjoined 
against levying a tax, before suit was brought in the Circuit 
Court, yet it was held that the injunction was no sufficient 
answer to the alternative mandamus commanding them to 
levy a tax to pay the judgment afterwards recovered.

The plaintiffs in error are thus met at every point of their 
case by decisions of this court heretofore made, decisions 
which justify the court below in sustaining the demurrer to 
their return to the alternative writ, and in awarding a per-
emptory mandamus.

Judgment  af firme d  with  cos ts .

* Supra, 409.
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Details of the case in the opinion.

The  Fair bank s .

Direct and positive oral testimony on a libel for collision between a steamer 
and a brig, going to show that the brig kept properly on her course, at 
least until the collision became inevitable, will not be controlled by the 
fact that the shape of the wound on the steamer tended to show that the 
brig could not have been at the instant of collision on such course, but 
must have changed it ; it being possible enough that the shape of the 
wound was produced by a change in the brig’s course, made, in the last 
moment, to avoid a collision rendered, in truth, unavoidable by the 
steamer’s erroneous manœuvres, near the same time.

Appeal  from the Circuit Court for the Southern Dis-
trict of New York, in which court the owners of the brig 
Santiago filed a libel against the steamer Fairbanks, to re-
cover damages sustained by the brig in a collision with the 
steamer.

The collision occurred in a fair, mild night of June. The 
weight of testimony from witnesses went to show that the 
brig had properly kept on her course, which was about north 
by east, and that the steamer, which was running about 
south by west, had not properly avoided her. Opposed to 
which was a fact, testified to by some witnesses, and which 
seemed to inspection to be true, viz., that the steamer had 
been struck in the collision by a square blow, indicative of 
the fact that the approach of the brig was at right angles.

The District Court decreed in favor of the brig. The Cir-
cuit Court on appeal reversed the decree.

Mr. J. C. Carter, for the appellant; Mr. B. D. Benedict, 
contra.

Mr. Justice CLIFFORD gave the details of the case, and 
delivered the opinion of the court.

Rules and regulations for preventing collisions on navi-
gable waters, between ships and vessels engaged in our 
mercantile marine as well as between ships and vessels in 
the navy of the United States, have been prescribed by 
Congress.
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Steam vessels, when under way, are required to carry a 
bright light at foremasthead, so constructed as to show a 
uniform and unbroken light over an arc of the horizon of 
twenty points of the compass, so fixed as to throw the light 
ten points on each side of the ship, to wit, from right ahead 
to two points abaft the beam, on either side, and of such a 
diameter as to be visible, on a dark night with a clear atmos-
phere, at a distance of at least five miles. They are also 
required to carry a green light on the starboard side and a 
red light on tbe port side, so constructed as to throw a uhi- 
form and unbroken light over an arc of the horizon of ten 
points of the compass, so fixed as to throw the light from 
right ahead to two points abaft the beam, the former on the 
starboard side and the latter on the port side, and of such 
a character respectively as to be visible, on a dark night, 
with a clear atmosphere, at a distance of at least two miles. 
Both of the colored lights are required to be so fitted with 
inboard screens, projecting at least three feet forward from 
the light, so as to prevent these lights from being seen across 
the bow.*

Sailing ships, under way, are required, by the first-named 
act, to carry the same lights as steamships, under way, with 
the exception of the white masthead light, which they shall-

I never carry.
Reference will only be made to two or three of the sailing 

i rules enacted by Congress, as none of the others have any 
I application in this case.
I By the fifteenth article it is provided that if two ships, one 
I of which is a sailing ship and the other a steamship, are
I proceeding in such directions, as to involve risk of collision,
I the steamship shall keep out of the way of the sailing ship.
I Steamships, when approaching another ship so as to involve
I risk of collision, are also required to slacken their speed,
I and, if necessary, to stop and reverse; and the eighteenth
I article provides that where one of two ships is required to
I cep out of the way the other shall keep her course, subject

I * 13 Stat, at Large, 58; 14 Id. 228, § 11.
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to the qualifications that due regard must be had to all dan-
gers of navigation, and to any special circumstances which 
may exist in any particular case, rendering a departure from 
those rules necessary to avoid immediate danger.*

Sailing vessels employed in the mercantile service were 
not required to carry lights before the passage of the first- 
named act of Congress, but the sailing rules as previously 
defined by the decisions of this court in the particulars under 
consideration, were in substance and effect the same as those 
en‘acted by Congress, as appears by several reported cases.f

Beyond question those cases show that a steamship when 
approaching a sailing vessel must keep out of the way, and 
that sailing vessels are required to keep their course in order 
that the steamship may not be led into error or be baffledin 
her endeavors to keep out of the way. Bound to keep out 
of the way, the steamship may go to the right or left, and 
in order that she may determine the matter wisely, so as to 
prevent any disaster, the correlative duty is required of the 
sailing vessel that she shall keep her course.

Many of the material facts in this case are either without 
dispute or are so fully proved as not properly to be regarded 
as the subject of controversy. Both parties agree that the 
•collision occurred at eleven o’clock in the evening of the fifth 
of June, 1864, off the coast of New Jersey, some fifteen 
miles east of the Highlands. Just before it occurred the 
brig wras heading north by east, and was bound for the port 
of New York on a voyage from Turk’s Island, and the wit 
nesses agree that the wind was southeast and that the 
when closehauled, would lay within six points of the win , 
so that she had the wind five points free. Though not stormy 
it was rather dark, as there was some haze on the water, bu 
the brig was sailing four or five knots an houi, and t ere 
were no other vessels in sight. On the other hand, t e 
steamer was bound on a voyage from the port of New 01

* 18 Stat, at Large, 61. p • e
f Steamship Company v. Rumball, 21 Howard, 383; St. John».

10 Id. 583; The Genesee Chief, 12 Id. 461.
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to Washington, and was heading south by west, and her 
speed was eight knots an hour.

Some conflict exists in the testimony as to the point.whether 
the brig had the required lights and whether she kept her 
course as alleged in the libel, or whether she changed it as 
alleged in the answer, but it will be sufficient to state the 
facts as they appear to the court without reproducing the 
testimony of the witnesses or attempting to reconcile their 
contradictory statements.

The vessels were less than half a mile apart when the brig 
was descried by the steamer, and it is satisfactorily proved 
that the brig had the required lights and that her lookouts 
were properly stationed on the forward part of the vessel. 
At that time it was the master’s watch on board the steamer, 
but the better opinion from the evidence is that he was in 
the pilot-house and not on deck, as stated in his deposition. 
He admits, however, that he saw the approaching vessel, and 
that he knew that it was a sailing vessel, and his statement 
is that he changed the course of the steamer from south by 
west to south-southeast, which cannot be correct, because if 
he had done so there could not have been any collision, as 
t e speed of the steamer was double that of the brig. But 
t e second mate was on deck at the same time, and he states 
t at the master was in the pilot-house, and that he went to 

e pilot-house where the master was and told him that there 
was a vessel ahead, and that the master directed the man at 

e wheel to change the course of the steamer half a point 
0; © eastward; that he then went forward and walked 

aroun , that it appearing to him that the brig had also 
niH^ ^er cour8e the 8ame way, he went back to the 
th ° <]U8e and S° *nf°rmed the master, and that the master 
Do’*V°  ^le wheelsman to let the steamer come up half a 
seco j111016 the eastward. When the master gave the 
mate t 01^.er he canie out of the pilot-house, as the second 
Questio^i^68’ and l°°kect at th© approaching vessel. Beyond 
given 00 e mus^ once have discovered that the order just 
diatel WaS ^nsu®c^ent to prevent a collision, and he imme- 

y returned to the pilot-house and directed the helms-
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man to change the course to southeast, which is the order he 
should have given in the first instance. But it is evident 
that his memory is unreliable, as it is clear that the collision 
could not have occurred if he had given that order, or the 
one he says he gave, when the brig was first seen by the 
steamer.

Precautions must be seasonable to be of any avail, but it 
was too late when he gave the last order, as the second mate 
testifies that the jibboom of the brig, by the time the order 
was obeyed, was not more than thirty yards from the steamer. 
Even if tested alone by the testimony of the witnesses on 
board the steamer the court is fully satisfied that the first 
two orders were not of a character to avoid a collision, and 
that the third order was not given in season to accomplish 
the desired result. Confirmed as this theory is by the testi-
mony of the mate and pilot of the brig, the court has no 
hesitation in adopting it as correct.

Suppose the fact to be so, still it is contended by the claim-
ants that the decree of the Circuit Court must be affirmed, 
because they insist that the brig changed her course, and 
that if she had kept it, as she was bound to do, the collision 
would not have occurred. Grant that the conclusion would 
follow if the theory of fact involved in the proposition was 
correct, still the views of the claimants cannot be sustained, 
as the fact alleged is not satisfactorily proved.

From the time the steamer was first seen to the time of 
the collision the deck of the brig was in charge of her mate, 
and he testifies positively that the brig did not change her 
course, as is supposed by the claimants; and the pilot of the 
brig, who went below before the collision, testifies that her 
course when he left the deck was north by east, and that 
when he came on deck, just before the collision, no altera 
tion had been made in the course. No witness examined in 
the case on either side is able to support that theory by any 
positive statement, but the attempt of the claimants is to 
establish the theory by circumstances, of which the principal 
one is the appearance of the steamer where she was struc 
by the brig on her starboard bow. They contend that it was
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a square blow, and that the character of the injury to the 
steamer shows that the approach of the brig was at right 
angles and not head on, as they were substantially approach-
ing when each was first descried by the other.

Although it must be admitted that the argument is in-
genious and exceedingly well put, still the decisive answer 
to it is that the circumstances adduced do not satisfy the 
court that any such change of course was made by the brig 
as is supposed, certainly not until the proximity of the two 
vessels was so close that a collision was inevitable, and then 
it is quite clear that the steamer made a sudden change, and 
it may be that the brig also changed her course, as is sup-
posed by the claimants. Fault, under such circumstances, 
will not be imputed to the vessel required to keep her course 
if she was otherwise blameless.*  An error committed by the 
vessel required to keep her course, after the approaching 
vessel is so near that the collision is inevitable, will not im-
pair her right to recover for the injuries resulting from the 
collision if she was otherwise without fault, for the reason 
that those who put the vessel in that peril are chargeable 
with the error, and must answer for the consequences which 
it occasioned, j- Examined in the light of these suggestions, 
our conclusion from the evidence is that the steamer was 
wholly in fault.

Dec re e reve rse d , and the cause remanded with direc-
tion to

Aff irm  th e decree  of  the  Dist rict  Court .

Fla nd er s v . Twe ed .
1 Thoof >fUr^ exPres6es itself as disposed to hold parties who, under the act 

. arcb 1865, waive a trial by jury and substitute*  the court for 
if a reasonably strict conformity to the regulations of the act, 

ey esire to save to themselves all the rights and privileges which 
°ng them in trials by jury at the common law.

* Steamship Company v. Rumball, 21 Howard, 384. 
t Bentley v. Coyne, 4 Wallace, 512.
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2. Accordingly, in a case where there was no stipulation filed for the waiver
of a jury, and where the judge had filed his “statement of facts” three 
months after the date of the judgment rendered—which statement, so 
irregularly filed, the court regarded as a nullity—and no question of law 
was to be considered as properly raised on the pleading, the court stated 
that, according to the general course of proceeding in former like cases, 
the judgment below should be affirmed.

3. However, in this case—one from Louisiana—it being apparent that both
parties supposed that a case had been made up according to the practice 
of that State, but one not having been made up by the court nor prop-
erly filed according to the requirements of the statute, so that, from 
that cause, the. case, which it was meant by both court and parties to get 
here, could not be properly passed upon, the judgment, under the cir-
cumstances (the case being an important one), was not affirmed, but was 
reversed for mistrial, and remanded for a new trial.

Error  to the Circuit Court for the District of Louisiana; 
the case being this:

The 4th section of an act of Congress of March 3d, 1865,*  
thus enacts:

“ Issues of fact in civil cases in any Circuit Court of the United 
States may be tried and determined by the court without the 
intervention of a jury, whenever the parties or attorneys of 
record file a stipulation in writing with the clerk of the court 
waiving a jury. The finding of the court upon the facts, which 
finding may be either general or special, shall have the same 
effect as the verdict of the jury. The rulings of the court in 
the cause, in the progress of the trial, when excepted to, at the 
time, may be reviewed by the Supreme Court of the United 
States, upon a writ of error, or upon appeal, provided the rulings 
be duly presented by a bill of exceptions. When the finding is 
special, the review may also extend to the determination of the 
sufficiency of the facts found to support the judgment.”

This statute being in force, Tweed brought suit, in the 
court below, against Flanders, to recover damages, some 
$40,000, for- the seizure and detention of a quantity of cotton, 
in New Orleans. He had previously procured the possession 
of it by a writ of sequestration, according to the practice of 
the courts in that State. The petition charged that the de-

* 13 Stat, at Large, 501.
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fendant was a deputy general agent of the Treasury Depart-
ment of the United States. The defendant pleaded admitting 
that he was a deputy general agent, as described in the peti-
tion, and denied all the other allegations of it. A large 
amount of evidence was taken in the case on both sides; the 
plaintiff insisting that he bought the cotton at private sale 
from the individual owners, and the defendant that it was, 
at the time, under seizure, and in his possession, as special 
agent of the Treasury Department, holding it for the use of 
the government. This evidence and the proceedings of the 
court occupied about a hundred pages of the record. The 
court gave judgment against the defendant for $36,976.33. 
The judgment was rendered 26th February, 1868. A state-
ment of facts by the judge was found in the record, filed 
May 29th, 1868, nearly three months after the date when 
the judgment was rendered. This finding of the facts began 
by stating that “the cause came on to be tried on the plead-
ings, by consent of the parties, by the judge presiding; and 
after hearing the evidence therein, and the argument of 
counsel, the court finds the following facts.” This state-
ment of the facts by the judge was the only evidence relied 
on of the consent of the parties to waive a jury, except what 
might be presumed from the circumstance that both parties 
proceeded with the trial before the judge without objection 
in the court below.

The case being brought by Flanders, the defendant be-
low, on error to this court,

Mrt Hoar, Attorney-General, and Mr. W. A. Field, Assistant 
Attorney-General, going into the record as if the case were in 
form properly before this court, argued in his behalf that the 
judgment of the court below should be reversed for want of 
jurisdiction of the cause in the Circuit Court, with directions 
that the suit be dismissed. But that if it should be deemed 
that there was no defect of jurisdiction, then that sufficient 
ground was presented in the erroneous rulings of the court 
(whwh as they conceived they had sufficiently shown) for re-
versing the judgment, and directing a new trial.
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Messrs. Ashion and T. D. Lincoln (a brief of Messrs. Billings 
and Hughes being filed'),'contra, argued, that the statement of 
facts made three months after the proper time, and in a way 
plainly irregular, was a nullity, and could not be considered 
here;*  that the “statement” being thus disposed of, and 
there being no demurrer or other pleading on the part of the 
plaintiff in the record, nor any bill of exceptions, no question 
of law upon the pleadings, or upon the evidence on either 
side, was raised by the decision of the court below, and 
that none could be considered here. The whole subject had 
been fully settled at this term, in Norris v. Jackson.f The 
legal presumption in favor of the correctness of the judg-
ment below would therefore prevail, and judgment would 
have to be affirmed if the petition of the plaintiff brought 
the case within the jurisdiction of the Circuit Court; a mat-
ter which the counsel then proceeded to argue that it did.

Mr. Justice NELSON delivered the opinion of the court.
The statement of facts by the judge is filed upon the 

29th May, 1868, nearly three months after the rendition of 
the judgment. This is an irregularity for which this court 
is bound to disregard it, and to treat it as no part of the 
record. The statement made out of court is, of course, no 
evidence before us of the facts stated, and this is the only 
evidence relied on, of the consent of the parties to waive a 
jury, except what may7 be presumed from the circumstance 
that both parties proceeded with the trial before the judge 
without objection in the court below. The objection is now 
taken here by the plaintiffin error.

It is impossible to misunderstand the condition upon 
which, according to the act of March 3d, 1865, the parties 
are authorized to waive a trial by jury, and substitute the 
court, and, at the same time, save to themselves all the rights 
and privileges which belong to them in trials by jury at com-
mon law. That condition is the filing with the clerk a writ-
ten stipulation, signed by the parties, or their attorneys.

* Generes v. Bonnemer, 7 Wallace, 564. | Supra., 125.
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The necessity of this law, for the purpose designed, will ap-
pear by a reference to a few of the decisions of this court. 
One of the latest is the case of Campbell et al. v. Boyreau*  It 
came up on error from the Circuit Court of the United States 
for the Northern District of California, and was an action of 
ejectment before the court, the jury having been waived by 
the express agreement of the parties. The opinion was deliv-
ered by the Chief Justice. He observed: “ It appears by the 
transcript that several exceptions to the opinion of the court 
were taken at the trial by the plaintiffs in error,—some to 
the admissibility of evidence, and others to the construction 
and legal effect which the court gave to certain instruments 
in writing. But, it is unnecessary to state them particularly, 
for it has been repeatedly decided by this court that, in the 
mode of proceeding which the parties have seen proper to 
adopt, none of the questions, whether of fact or of law, de-
cided by the court below, can be re-examined and revised in 
this court upon a writ of error.” He also observed: “ The 
point was directly decided in Guild and others v. Frontin,] 
which, like the present, was a case from California, where a 
court of the United States had adopted the same mode of 
proceeding with that followed in the present instance; and 
the decision was, again, reaffirmed in the case of Suydam 
v. Williamson and others,], and also in the case of Kelsey and 
others v. Forsyth, decided at the present term.”§ He then 
states the grounds of these decisions, namely, “ that by the 
established and familiar rules and principles which govern 
common law proceedings, no question. of law can be re-
viewed and re-examined in an appellate court upon a writ 
of error (except only where it arises upon the process, plead-
ings, or judgment, in the case), unless the facts are found 
by a jury, by a general or special verdict, or are admitted 
by the parties upon a case stated in the nature of a special 
verdict, stating the facts, and referring the questions of law 
to the court.”

The opinion contains a very full exposition of the princi-

* 21 Howard, 223. f 18 Id. 135. * J 20 Id. 432. § 21 Id. 85.
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pies and proceedings in the common law cases, and the de-
parture from them in trial of issues of fact before the court. 
This case, and those referred to by the learned Chief Jus-
tice, establish beyond question that the act of Congress was 
essential in order to preserve to the parties submitting a 
cause to a trial before a court, both as to law and fact, the 
benefit of a review or re-examination of questions of law in 
the appellate court. The act, while it provides specially 
the mode of submission, takes care to secure to the parties 
the right of review as it respects all questions of law arising 
out of the facts found by the court, giving to this finding 
the effect as if found by a jury, preserving, at the same time, 
the right of exceptions to the rulings of the court in the 
progress of the trial; and, when the finding is special, a right 
to the appellate court to determine the sufficiency of the 
facts found to support the judgment.

This act of Congress is the first one that has authorized 
the parties to dispense with a jury, and try the issue of fact 
before the court, in respect to all the Federal courts in the 
Union, except two special acts, one in respect to the State of 
Louisiana, in 1824, and California and Oregon, in 1864.*  
And it is quite important to settle the practice under it at 
an early7 day, and with a precision and distinctness that can-
not be misunderstood. The act passed May 26th, 1824, re-
lating to the courts in Louisiana, directed that the mode of 
proceeding in civil causes, in the Federal courts in Louisi-
ana, should be the same as the practice and modes of pro-
ceeding in the District Courts of that State, subject to certain 
modifications mentioned in the act. The practice in these 
courts of the State was according to civil law proceedings, 
and the trial of issues of fact could take place before the 
court by consent of the parties. This act, unfortunately, not 
prescribing the mode of procedure when a jury was waived, 
and the trial before the court, as in the act of 1865, leaving 
the court to grope its way as best it could under the practice 
in civil law proceedings, the case to come up ultimately foi

* 18 Stat, at Large, 4.
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re-examination before a common law appellate tribunal, bas 
led to the most painful and oftentimes protracted litigation 
at nearly every term since its passage, and that, too, not 
upon questions involving the merits, but questions of mere 
practice. A.s observed by Mr. Justice Grier in Graham v. 
Bayne*  “The very numerous cases on this subject, from 
Field v. United States] to Arthurs v. Hart,] show the difficul-
ties we have had to encounter in reconciling our modes of 
review to the civil code of practice as used in the courts of 
Louisiana;” and these cases have not diminished since the 
delivery of the opinion in that case.

The history of the proceedings in the Federal courts in 
Louisiana under the act of 1824 admonishes us, if we may 
expect to avoid the like difficulties and disorders under the 
act of 1865, to require, in all cases, where the parties see fit 
to avail themselves of the privileges of the act, a reasonably 
strict conformity to its regulations. We have already held§ 
that this act of 1865 applies to the Federal courts in the 
State of Louisiana.

A copy of the stipulation of the parties, or attorneys, filed 
with the clerk, waiving the jury, should come up with the. 
transcript in the return to the writ of error, so that the 
court could see that the act had been complied with. There 
having been no stipulation, nor any finding of the facts, in 
this case, and no question upon the pleadings, it would fol-
low, according to the general course of proceeding in like 
cases, heretofore in this court, that the judgment below 
should be affirmed. There are, however, cases which, under 
very special circumstances, the court have made an excep-
tion,, and have simply dismissed the writ of error, as in the 
case of Burr v. The Des Moines Company,\\ or have reversed 
the judgment below for a mistrial, and remand it for a new 
trial, as in the case of Graham v. Bayne.9^ See also Guild v. 
JYon/m.**  In the present case it is apparent the parties be-
low supposed that they had made up a case, according to the * § *

* 18 Howard, 61. f 9 Peters, 182. f 17 Howard, 6.
§ Insurance Company v. Tweed, 7 Wallace, 44.
II 199. fl 18 Howard, 60. ** lb. 135.
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practice in Louisiana, from the finding of the facts by the 
court, that would entitle them to a re-examination of it here; 
but as the court did not make it up, and file it, as of the date 
of the trial and judgment, it cannot be regarded as a part of 
the record; and, under the circumstances, the case being an 
important one, and intended to be carried up here for re-
examination, we shall rev ers e  the judgment for a'mistrial, 
and rem and  it to the court below

For  a  new  trial .
[See supra, 125, Norris v. Jackson.]

United  States  v . Hos mer .

The 3d section of the act of August 6th, 1861, which enacts that
“ All the acts, proclamations, and orders of the President of the United States, 

after the 4th of March, 1861, respecting the army and navy of the United States, 
and calling out or relating to the militia or volunteers from the States, are 
hereby approved, and in all respects legalized and made valid, to the same in-
tent, and with the same effect, as if they had been issued and done under the pre-
vious express authority of the Congress of the United States,”

validates and ratifies a proclamation and orders of the President, made 
in May, 1861; and where such proclamation and order promised to pri-
vates who entered the service a bounty of $100, “when honorably dis-
charged,” a private entering on the 15th July, 1861, is entitled to the 
bounty whenever honorably discharged; though he have served less 
than six months. The act of 22d July, 1861, the 1st section of which 
provides that

“ All provisions of law applicable to three years volunteers shall apply to two 
years volunteers, and to all volunteers who have been or may be accepted into 
the service of the United States for a period not less than six months,

and whose 5th section provides that $1CO shall be paid to privates 
“ honorably discharged,” who shall have served 11 two years, or during 
the war, if sooner ended,” does not apply to him.

This  was an appeal by the United States from the judg- 
ment of the Court of Claims, giving to a discharged soldier 
a bounty which he claimed of $100.

</

Mr. Talbot, for the United States; Mr. Schouler, contra.
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Mr. Justice SWAYNE stated the case and delivered the 
opinion of the court.

The case was decided by the Court of Claims, upon a 
demurrer to the claimant’s petition. The facts set forth in 
the petition were admitted by the demurrer. The only 
question before the court was the sufficiency of the facts 
alleged to warrant the judgment invoked. The case is pre-
sented for our consideration in The same manner. We can-
not take cognizance of any fact beyond the scope of the 
record, as it was made up in the court below.

The petition sets forth that the claimant was a private in 
company B of the 15th regiment of Massachusetts Volun-
teers; that he was enrolled and enlisted in the service about 
the 15th of July, 1861, and was honorably discharged by 
reason of a surgeon’s certificate of disability on or about the 
5th of January, 1863; that on the 3d of May, 1861, the Presi-
dent called for a volunteer force for the enforcement of the 
laws, and the suppression of insurrection, by a proclamation, 
which stated that the details would be made known through 
the Department of War; that general order No. 15 of the War 
Department, of May 4th, 1861, and general order No. 25 

i of that department, of May 26th, 1861, provided that every 
private who entered the service under the plan set forth 
should be paid, when honorably discharged, the sum of one 
hundred dollars; that by the act of Congress of August 6th, I 1861, the proclamation and orders were legalized ; that the I petitioner had duly demanded the sum of one hundred dol-I lars ; that his claim had been rejected by the paymaster-

II general; and that this rejection had been approved by the 
I . second comptroller. By consent, the petition was amended I by inserting at the proper place that the regiment was or- I ganized and accepted under the proclamation and\ orders I before mentioned for the term of three years; and that the I petitioner was duly enrolled in the regiment. The United I States demurred. The Court of Claims overruled the de- I aiurrer’ and gave judgment for the petitioner. The United I Th^8 ^ereuPon brought the case by appeal to this court. I e proclamation of the President and the orders of the

28VOL. ix.
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War Department, relied upon by the claimant, are correctly 
set forth in the petition, and need not be more particularly 
adverted to.

The 3d section of the act of August 6th, 1861,*  declares 
that “ all the acts, proclamations, and orders of the President 
of the United States, after the 4th of March, 1861, respect-
ing the army and navy of the United States, and calling out 
or relating to the militia or volunteers from the States, are 
hereby approved, and in all respects legalized and made 
valid, to the same intent, and with the same effect, as if 
they had been issued and done under the previous express 
authority of the Congress of the United States.”

This made the case of the petitioner complete. It was 
unquestionably within the proclamation and orders thus 
legalized. Congress gave the same validity7 to the claim as 
if the petitioner had entered the service under an antece-
dent statute containing exactly the provisions of the orders 
under which the claim has arisen.

The attorney for the United States relies upon the act of 
the 22d of July, 1861. f The 1st section of that act provides 
that “ all provisions of law applicable to three years volun-
teers shall apply7 to two years volunteers, and to all volun-
teers who have been or may be accepted into the service of 
the United States for a period not less than six months.” 
The 5th section provides that $100 shall be paid to privates 
“honorably discharged,” who shall have served “ two years, 
or during the war, if sooner ended.”

This was the first act passed by Congress for calling out 
troops to suppress the rebellion. It is insisted that it is 
retrospective as well as prospective in its operation; that it 
applies to volunteers who entered the service prior to its 
passage, under the proclamation, as well as those who en-
tered subsequently under its provisions; and that the pe-
titioner, not having served two years at the time of his 
discharge, was hence not entitled to the hundred dollais in 
question. It is unnecessary to consider this subject. on

* 12 Stat, at Large, 826. f lb. 268.
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ceding the construction contended for to be correct, the 
consequence insisted on by no means follows. The prior 
act must yield to the later one. The act of August 6th 
ratifies the proclamation and orders in the strongest terms. 
It contains no exception or qualification. It gives to the 
orders the fullest effect, and leaves the claim of the petitioner 
in all respects as it would have been if the act of the 22d of 
July had not been passed. We may add that it would not 
comport with the dignity of the government thus to break 
faith with the gallant men who in that hour of gloom stood 
forth to peril their lives for their country. Viewing the two 
acts together, we are confident such was not the intention 
of Congress.

Judgm ent  aff irmed .

The  Maggie  Hammond .

1. Where a libel was filed against a foreign ship, in an admiralty case, in an
admiralty court of the United States, the libellant and claimant both 
being foreigners, the place of shipping and the place of consignment 
being foreign ports, and the whole ground of libel a matter which oc-
curred abroad, this court considered the question of jurisdiction open for 
argument here, though it was not raised by the pleadings, and had not 
been suggested by any one in the court below.

2. The owner of the cargo has a lien, by the maritime law, upon the ship
for the safe custody, due transport, and right delivery of the same.

3. Where a lien exists by the maritime law of foreign jurisdictions, our ad-
miralty has jurisdiction to enforce it here even though all the parties be 
foreigners. Its enforcement is but a question of comity.

4. Semble, that by the law of Scotland, the shipper, where the goods have
been sold, lost, or injured during the voyage, may have recourse upon 
the vessel as a guarantee for the personal obligation of the shipowner.

6 Under the statute of 24th and 25th Victoria, commonly known as the Ad-
miralty .Court Act, jurisdiction exists in the English courts of admiralty 
o enforce by proceedings in rem a claim by an owner, domiciled in 

Canada, of a bill of lading of goods carried into a port of Wales, where 
the master abandoned the voyage without lawful excuse, improperly7 
entered into a new contract of affreightment, and proceeded on a distant 
voyage, leaving the goods at the Welsh port, and neither carrying them 

imself to their port of destination, nor seeking to forward them in 
another vessel.



436 The  Maggie  Hammon d . [Sup. Ct

Statement of the case

6. Redress may be had in our admiralty courts in the case of a master thus
there acting, although the ship have been a foreign vessel, and the ship-
ment made between foreign countries, as Scotland and Canada. And 
this is so whether the statute be regarded as giving a maritime lien oi 
only a right to sue the ship.

7. The master of a vessel is bound to carry the goods shipped on her to their
place of destination in his own ship, unless he is prevented from so doing 
by the act of God, the public enemy, the act of the shipper, or by some 
one of the perils excepted in the contract of shipment. When the vessel 
is disabled in the course of the voyage, and cannot be seasonably re-
paired to perform it, he is bound to transship the goods and send them 
forward in another vessel, if one can be had in the same or in any rea-
sonably contiguous port.

Appeal  from the Circuit Court for Maryland, the facts of 
the case, so far as they presented questions which were passed 
on by the judgment of the court, having been these:

On the 23d of August, 1866, .the Maggie Hammond, a 
British vessel, being then at Androssan, Scotland, and owned 
by a British subject domiciled in Nova Scotia, took on board for 
Morland & Co., British subjects also, residents of Montreal, 
Canada, a cargo of iron, to be transported from Androssan 
to Montreal. The bill of lading was in the usual form. The 
vessel, in consequence of stress of weather, which damaged 
her considerably, put back, after her voyage had been half 
accomplished, and reaching Milford Haven, on the coast of 
Wales, anchored there, September 18th. Surveys were held 
on the 18th and 25th, the result of which was that the ship 
being found unseaworthy, was ordered to Cardiff, about a 
hundred and fifty miles further along the coast, for repairs, 
there being no facilities for landing and storing the cargo 
at Milford. On the 9th October the master made formal 
protest at Cardiff, stating that it had been ascertained by 
surveys that the vessel could not be repaired in time to com-
plete her voyage before the close of the season; navigation 
in the St. Lawrence being impeded by ice at a compara-
tively early time in the winter. The vessel was repaired, 
and on the 3d of November the surveyors certified that she 
was in a condition to proceed on her voyage. The average 
voyage fronq ports of Great Britain to Montreal is from
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thirty-five to forty days. The navigation of the St. Law-
rence to Montreal, closed as it appeared, in this year, 1866, 
on the 15th December, and was open in the spring of 1867, 
on the 22d April. Though, of course, the navigation was 
not open in all years alike, and though there was some con-
flict of testimony, the weight of it went to show that it had 
not usually, in previous years, closed earlier than this. The 
first vessel from sea in the spring of 1867 arrived 4th May. 
The agents of Morland & Co., asserting, on the vessel’s put-
ting back and returning, that there was no weather or dis-
tress which ought to have compelled her to- give up the 
voyage, and that she could even now resume the voyage, and 
dispute arising on these points, a compromise was attempted. 
While, however, negotiations were going on, the vessel 
loaded and sailed for Baltimore with another cargo on the 
21st November, leaving the cargo of Morland & Co. in store 
at Cardiff. The owners of the Maggie Hammond antici-
pated, as they alleged, when their vessel sailed, that she would 
be able to complete the voyage to Baltimore and be back at 
Cardiff in time for the spring navigation, then to take the 
iron aboard and sail to Montreal. But tempestuous weather 
made the voyage to Baltimore one of eighty-seven days. 
The vessel arrived there only on the 17th February, and was 
chartered back, with an expectation by her owners that she 
would arrive at Cardiff' from the 15th to the 20th of April. 
This was nearly a month after vessels for Montreal usually 
leave the English ports. The agents of Morland & Co. ac-
cordingly made arrangements with another vessel and for-
warded the iron on her. This vessel sailed May 29th, and 
reached Montreal July 22d.

While the Maggie Hammond was at Baltimore, Morland 
® Co. libelled her for breach of her contract with them.

The District Court, considering that the repairs were made 
m time to have allowed the Maggie Hammond to get off in 
the autumn, and that if they were not the master ought to 

ave foreseen that they would not be, and have sent the 
cargo on by another ship, decreed in favor of the libellants; 

0 ding the ship responsible for the difference between the
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value of the iron in Montreal on December 15th, 1866, when, 
as the. court considered, it ought to have arrived, and its 
value in July, 1867, when it did arrive, with interest, &c. 
The Circuit Court affirmed the decree. The case being 
here, the questions argued and in issue were these:

I. One of jurisdiction; a point not raised in the pleadings 
nor by any one below, but suggested here by Messrs. Brune 
and Browne, for the appellants, and ordered by the court, 
through Mr. Justice Clifford, to be argued on these three 
questions:

1st. Had the libellants a lien upon the ship for the per-
formance of the contract of affreightment at the place where 
the contract was made, or by the law of the place where the 
contract was to be performed ?

2d. Did the act of the master in landing and storing the 
goods, and accepting new employment for the ship when the 
repairs were completed, create a lien upon the ship in favor 
of the libellants at the place where the cargo was landed, 
stored, and left?

3d. If the libellants did not acquire any lien, either by the 
law of the place where the contract was made, or by the law 
of the place where the cargo was landed, stored, and left, did 
the District Court have jurisdiction of the libel and of the 
cause of action therein set forth ?

[In connection with these questions it is necessary to state 
that the British Parliament, in 1861,*  by act of the 24th and 
25th Victoria, gave jurisdiction to admiralty courts, to be 
exercised either by proceedings in rem or proceedings in per-
sonam,
“over any claim by the owner or consignee, or assignee of any 
bill of lading of any goods carried into any port in England or 
Wales in any ship, for damage done to the goods or any part 
thereofby the negligence or misconduct of, or for any breach 
of duty or breach of contract on the part of the owner, master, 
or crew of the ship, unless it is shown to the satisfaction of the 
court that at the time of the institution of the cause any owner 
or part owner of the ship is domiciled in England or Wales. ]

* British Stat, at Large, 1861, chap, x, § 6.
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II. Assuming jurisdiction to exist.
1st. Whether the master unnecessarily delayed making 

the repairs ? a question of fact merely.
2d. Whether at the date (November 4th) when he was 

certified that his vessel was in a condition to proceed on her 
voyage, he could safely have set off for a port so far north as 
Montreal ? another question of mere fact.

3d. Whether, having believed, as he stated in his protest 
made at Cardiff on the 9th October that he did, that it had 
been ascertained that the vessel could not be repaired in time 
to complete her voyage before the close of the season, he 
was not bound to have procured another vessel if he could 
have done so, and forwarded the cargo by it ? a question of 
law.

4th. Whether he could have procured such other vessel if 
he had sought for one ? a question of mere fact.

This court assumed, on the evidence, that the master did 
delay his repairs; that he could have safely set off on the 4th 
of November; and that he could at an earlier date than this 
have found other vessels, though he might have had to pay 
a higher rate of freight than that for which he had himself 
contracted, and a higher rate of premium for insurance. So 
that the only questions of law, and the only questions, there-
fore, for report, were:

1. The point of jurisdiction.
2. The obligation of the shipowners in a case where the 

facts were as the court here assumed them to be.

Messrs. Brune and Brown, for the appellants:
I. On the three questions put as to jurisdiction, went into a 

very learned argument to show,
1st. That by the law of Scotland, where the iron was 

shipped, the libellants had no lien cognizable in courts of 
admiralty; citing herein the British statute of 1 William 

j ch. 69; Bell, Dictionary of Scottish Law ;*  and the case 
0 The Bold Buccleughrf &c. That the same want of lien

Tit. Court of Admiralty. f 7 Moore’s Privy Council, 267.
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existed equally by the law of Canada, where the owners of 
the vessel and of the cargo resided; the counsel here citing 
the language of the Commission to the Vice-Admiralty 
Courts there, essays by Canadian lawyers,*  British Statutes,! 
the Lower Canada Reports, and old French Arrêts.^

2d. That the act of the master, in landing the goods and 
accepting new employment, gave no maritime lien, unless 
one was created by the statute of 24th and 25th Victoria; 
but that this act did not profess to create maritime liens, 
but only to confer jurisdiction by proceedings in rem,§ as 
appeared by the case of The Pacific ;\\ that there was a great 
difference between creating a maritime lien and authorizing 
a proceeding in rem ; that the former, if created, would fol-
low the vessel, while the latter, by being merely authorized, 
came to nothing, unless the proceeding was instituted, and 
the vessel was a fugitive from justice, which was not the 
case here.

3d. That there being no maritime lien by the law of Eng-
land, and the contract being British as to ship, parties, mode 
of performance, place where made, and place where to be 
performed—British every way, in short, and without any 
citizen having any interest in the matter—our courts ought 
not to originate rights, and to give a privilege which would 
not be given in the home of the parties.

II. On the point of the master’s obligation. The learned • 
counsel argued this point elaborately, but the argument was, 
after all, chiefly on the facts, and to show a case different 
from that assumed by the court, and presented, of course, 
as*  the case by the reporter. There was thus but little pre-
sented on the point for report.

* Preface to Stuart’s Vice-Admiralty Reports.
t 2 William IV, ch. 51, Acts relating to Canada, 1 Stephens’s Commen-

taries, 6th ed. 110, 112.
J Saisie Arrêts, provided for by Cond. Stat. Lower Canada, ch. 83, 

and 47. f
% Baldwin v. Gibbon, Robertson’s Digest, 361 ; The Friends, Stuart s Vice-

Admiralty Cases, 115.
I] Browning & Lushington, 246.
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Messrs. Teacle Wallis and J. H. Thomas, contra:
I. to jurisdiction, having observed that the first and 

second of the inquiries had a point in common, argued that 
neither of them could be answered without determining a 
question of foreign law; that the shipment was made and 
the bill of lading executed in Scotland; and the cargo was 
to be delivered in Canada, and was landed and left in Wales; 
that each of these three places had its separate system of 
jurisprudence, Wales being governed by the English law; 
that the Scotch and colonial laws were held by the English 
courts to be foreign laws, and were required to be proven, 
as matters of fact, precisely as the laws of foreign nations; 
and that in the absence of proof—of which there was none 
here—the foreign law and our own must be presumed to be 
the same. No suggestion had been made in the pleadings 
or made below to show that the foreign laws differed in any 
respect from the general maritime law, as administered by 
the admiralty courts of this country, and the fact that they 
did not so differ being thus conceded throughout, the ap-
pellees had no reason for taking testimony to establish what 
was not disputed; Ennis v. Smith,*  as well as prior cases, 
precluding the appellant from mooting, in the tribunal of 
last resort, a question of fact not raised by the record.

The counsel then went into an examination of Scottish 
authors, seeking to disprove by the writings of Dr. Bell, that 
which the opposite side cited them to show; and they con-
tended, on his authority and that of other Scotch writers,! 
that the Scotch admiralty was altogether free from the re-
strictions and embarrassments which so much narrowed the 
jurisdiction in England, and was governed, like our own ad-
miralty, by the broader rules and principles of the ancient 
usages, customs, and ordinances of the sea. It had “ the 
decision of all maritime and seafaring causes,” and the rules 
which governed its jurisdiction and remedies were derived

* 14 Howard, 426-7.
t 1 Bell s Commentaries on Commercial Law, ed. of 1826, 497, 500; 

Erskine’s Institutes, 35; and see the American case of The Rebecca, Ware, 
190.
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from the identical sources to which this court resorted in 
Vandewaier v. Mills*,  for the principle that “ the ship is bound 
to the merchandise and the merchandise to the ship.”

As to the scope and rules of admiralty jurisdiction in 
Canada, where the cargo in controversy was to be delivered, 
they stated that they had found no information in any books 
within their reach, and they relied on the fact of the diffi-
culty of getting accurate information from books with which 
the profession here was necessarily unacquainted, and from 
which, if they knew them, they might derive erroneous 
ideas—the information being wholly separated from prac-
tical knowledge of the matters treated of—as but another 
illustration of the propriety of requiring all such matters to 
be established by proof. As to Canadian legislation, they 
had discovered nothing which threw any light upon the 
question.

As to the 3d question put, on the point of jurisdiction, 
while the jurisdiction of the English Admiralty Court to 
enforce the lien by process in rem did not exist before the 
recent statutes of Victoria, it seemed to them clear upon 
authority that the lien, though not enforceable, nevertheless 
did exist as part of the English admiralty law.f The ele-
mentary writers were stated by them to be unanimous upon 
this point. Lord Tenterden used the strongest language in 
regard to it. “ That principle of maritime law, therefore,” 
said Kent, “ lays dormant, from the want of a court of law or 
equity to enforce it in rem.”

But whatever difficulty might have formerly existed as to 
jurisdiction in England, had been entirely removed by the 
act of 24 and 25 Victoria.

In The BahiaX and The Ironsides,I the words, “carried 
into England or Wales,” were decided to have been pur-
posely employed in their widest signification, and the stat-
ute, it was said, was not intended to be restricted to cases of

* 19 Howard, 90.
f Abbott on Shipping, marg., pp. 126, 127, and 285; 8 Kent, 8th ed. 28 , 

note a; The Rebecca, Ware, 192.
$ Browning & Lushington, 61. i Lushington, 458.
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importation. The iron, then, in this case, was carried into 
a port of Wales. The sole owner of the ship was domi-
ciled in Nova Scotia, and not in England or Wales. The 
complaint is of breach of duty and contract on the part of 
the master and the ship. The case, therefore, came directly 
within the provisions and scope of the statute. All the dis-
cussion about Scott on Canadian law was irrelative. Unless 
it could be successfully argued that giving a remedy against 
the ship by proceeding in rem did not impose a lien, there 
seemed to be no room for dispute as to the existence of the 
lien by virtue of and under the statute. The lien having 
existed previously in England, and nothing having been 
needed but jurisdiction for its enforcement, there was no 
necessity of deriving a lien from the statute, and the statute 
would be regarded as authorizing an enforcement pro tanto 
of a lien already existing.

But the lien was given by the statute; and this was settled 
notwithstanding some loose language used in The Pacific. 
In Harmer v. Hell,*  the privy council laid down the doc-
trine of maritime lien, definitively and exactly, in the lan-
guage of Story, J., in The Nestor.} They say:

“ In all cases where a proceeding in rem is the proper course, there 
a maritime lien exists, which gives a privilege or claim upon the 
thing, to be enforced by legal process. This claim or privilege 
travels with the thing into whosesoever possession it may come. 
It is inchoate from the moment the claim or privilege attaches, 
and when carried into effect by legal process, by a proceeding 
in rem, relates back to the period when it first attached.”

If the injured shipper of goods, under the law of the 
place where the contract was violated, could have found his 
remedy by a proceeding in rem, the shipowner certainly 
could not complain that the same proceeding was taken for 
the same wrong, in a court of corresponding jurisdiction,

* 22 English Law and Equity, 72; and see The Feronia, Law Reports, 
Admiralty and Ecclesiastical, 73; The Ella A. Clark, Browning & Lush- 

ington, 82.
t 1 Sumner, 78.
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where the offending res was found. The proceeding in rem, 
after all, was but “ a mode of proceeding and process,” as 
defined by this court,*  and its allowance or refusal consti-
tuted no “question of jurisdiction.”

The fact that all the parties to this proceeding were aliens 
did not, in itself, and at this stage of the cause, furnish any 
ground for ousting, or even doubting, the jurisdiction. The 
lien, as between foreigners, was always administered in our 
courts by process in rem, on principles of comity, f It was a 
matter of sound judicial discretion and not of jurisdiction, 
and like all matters of discretion could not be the subject 
of revision in the Supreme Court, or a ground of appeal to 
it. In the present case, the exercise of the discretion was 
not only lawful but just. The port of Baltimore was much 
nearer to the places of residence of both parties than any 
port of Great Britain. It was as easy of access to one party 
as the other, and the ship was within the jurisdiction of the 
District Court of Maryland, a fugitive, as it were, from her 
duty.

II. On the point of the master’s obligation, the counsel 
replied to the argument of the other side, as to what the 
case on the evidence was; showing it to be that given by 
the reporter, and on which the law was scarcely a matter of 
question.

Mr. Justice CLIFFORD delivered the opinion of the court.
Common carriers by water, like common carriers by land, 

in the absence of any legislative provisions prescribing a 
different rule, are insurers of goods shipped, and are liable 
in all events and for every loss and damage, however occa-
sioned, unless it happens from the act of God or the public 
enemy, Or by the act of the shipper, or from some other 
cause or accident expressly excepted in the bill of lading.

Whenever the goods intended for transportation are ship-

* The St. Lawrence, 1 Black, 526; The Potomac, 2 Id. 581.
f Mason v. The Blaireau, 2 Cranch, 240; Davis v. Leslie, Abbott’s - 

miralty Reports, 131; The Jerusalem, 2 Gallison, 191; The Bee, are, > 
The Howard, 18 Howard, 231; The Ada, Davies, 409.
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ped on board, or delivered to the carrier or his agent for that 
purpose, it is the duty of the master, in the absence of any 
stipulation as to the period of sailing, to commence the voy-
age within a reasonable time, and he must proceed on the 
voyage in the direct and usual route to the port of delivery 
without any unnecessary deviation. Unless it becomes nec-
essary to deviate for the purpose of making repairs or to 
avoid a storm, or an enemy or pirates, or to obtain necessary 
supplies, or for the purpose of assisting another vessel in 
distress, no deviation from the direct and usual route can in 
general be justified, nor will any other cause be admitted, ex-
cept under very special circumstances, as a valid defence for 
any such delay in the transportation of the goods shipped 
under the bill of lading or other legal contract of shipment.

I. Certain parcels of pig-iron, amounting in the whole to 
three hundred tons, consigned to the libellants, were, by 
their agents, resident in England, shipped August 23d, 1866, 
on board the Maggie Hammond, then lying at Ardrossan, 
Scotland, and bound on a voyage from that port to the port 
of Montreal, where the libellants reside. By the bill of 
lading, it appears that the iron constituting the consignment 
was shipped in good order and condition, and that the con-
tract of shipment was that it should be delivered to the con-
signees at the port of destination in like good order and 
condition, “ the act of God, the Queen’s enemies, fire, and 
all and every other dangers and accidents of the seas, rivers, 
and navigation, of whatever nature and kind soever, ex-
cepted.”

Subject to the terms of that contract the merchandise in 
question was delivered to the carrier; and having been duly 
laden on board, the ship sailed on the following day for the 
port of delivery, and until the seventh of September she 
proceeded on her voyage in perfect safety, when she en-
countered heavy gales which continued through the night, 
causing the ship to leak, and doing great damage to the 
sails; and it appears that the master, at six o’clock in the 
afternoon of that day, finding that the weather exhibited no 
appearance of improvement, and having consulted with the
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other officers of the vessel, and the crew, decided to bear 
away for some port of refuge, and that “ they wore ship with 
her head to the eastward.”

Prior to that change of course they had accomplished 
half the contemplated voyage, as it appears from the evi-
dence that the ship, at noon of that day, was in latitude 
forty-nine degrees one minute north, and in longitude thirty 
degrees sixteen minutes west. Precisely what change was 
immediately made in' the course of the ship does not appear; 
but it does appear that the master, on the following day, 
called the crew aft, and submitted the question to them 
whether they would go to the westward, or continue to go 
to the eastward, and that they decided to proceed to the east-
ward, which was equivalent to a decision to return. Much 
injury had doubtless been done to the sails, but they had 
spare sails, and it appears that the crew, before they were 
called aft, had bent and set the foresail, the maintopsail, the 
jib, the foretopmast staysail, the maintopmast staysail, the 
mizzen staysail, and the spanker, and the protest shows that 
the wind had subsided, and that the weather was more 
moderate.

Principal reason given by the crew for refusing to go 
westward, as reported in the protest, was, that they had not 
sufficient sails, that the ship was leaking badly, and that 
they were not able to do any more work until they had 
some rest.

Midway between western and eastern ports, and with a 
ship as seaworthy to go forward as to go back, the master 
nevertheless yielded readily to the suggestions of the crew, 
and decided to proceed to the eastward, and on the seven-
teenth of September the ship came to anchor, without any 
further damage, in the port of Milford, in Wales. Imme-
diate steps were taken for a survey, which was held on the 
following day, but some of the recommendations of the sur-
veyors were not satisfactory to the master, and he declined 
to carry them into effect. Dissatisfied with the results of 
that survey he called another, which was not held until the 
twenty-fifth of the same month, when it was recommended 
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that the ship should proceed to Cardiff, where there were 
greater facilities for landing and storing the cargo and for 
repairing the vessel. Influenced by that recommendation 
the master, two days afterwards, weighed anchor, and the 
ship having been taken in tow by a steamtug, arrived at 
Cardiff on the next day and was safely moored for repairs in 
the dry-dock at that port. Subsequent surveys were also 
held, confirming the prior conclusion that the ship was in 
need of repairs, and thereupon the cargo was landed and 
stored. Expenses were incurred in executing the repairs to 
the amount of one hundred and eighty-five pounds and sev-
enteen shillings, but the mechanics in accomplishing the 
work, stripped the vessel of her yellow metal, valued at one 
hundred and thirty pounds, which was allowed as a credit 
to the owner of the ship.

On the ninth of October the master made a formal protest, 
that the repairs recommended could not be completed until 
the season would be too far advanced for the ship to complete 
the voyage before winter. Her repairs were finished prior 
to the third of November, and on that day the surveyors 
certified that the ship was in a “ seaworthy state to proceed 
on her intended voyage.” Although the ship was ready for 
sea, still the master refused to reload the cargo and proceed 
to fulfil his contract, alleging that the season was too far ad-
vanced. Negotiations were instituted between the consignees 
and the owner of the ship for a compromise of the contro-
versy, but before any conclusion was reached the ship, on 
the twenty-first of November, took on board another cargo 
and sailed for Baltimore, leaving the merchandise constitut-
ing the consignment of the libellants in store at the port 
where the repairs were made.

Left in store the merchandise remained there until the 
twenty-ninth of May of the next year, when the agents of 
the ship forwarded the same in another vessel, but the vessel 
with the goods did not arrive at the port of delivery until 
t e twenty-second of July, eleven months after the iron was 
® ipped on board the vessel of the respondent. Aggrieved 

y such unusual delay and learning that the ship had ar-
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rived at her port of destination, under the new contract of 
affreightment, the shippers and consignees of the iron stored 
and left at Cardiff, filed their libel in the District Court for 
the district where the ship then was, alleging a breach of the 
contract set forth in the bill of lading. Process of attach-
ment was issued and the ship was seized on the 26th of Feb-
ruary, 1867, the day before she finished discharging her 
cargo at Baltimore. Hearing was had and a decree was en-
tered in favor of the libellants in the District Court for three 
thousand and ninety-two dollars and thirty cents, together 
with costs of the proceedings. Determined to contest the 
matter further the claimant appealed to the Circuit Court, 
and the appeal to this court is from the decree of the Circuit 
Court affirming the decree of the District Court.

II. Several questions o’f importance and of no inconsidera-
ble difficulty are presented for decision in this case. Most 
of the material facts are exhibited in the preceding state-
ment, and in view of that state of facts the libellants submit 
the following propositions:

1. That it was the duty of the master, as the agent of the 
shipowner, to transport the merchandise to the port of des-
tination and deliver the same to the consignees without un-
necessary delay, unless he was prevented from so doing by 
the act of God, the public enemy, or some one of the perils 
expressly excepted in the bill of lading; and that the evi-
dence in the case does not show that the failure to transport 
and deliver the consignment was occasioned by any such 
causes.

2. That the ship, when she sprung aleak, and when her 
'sails were injured, inasmuch as she was as near to western 
ports as to those situated to the eastward, should have pro-
ceeded to some one of the former for repairs, and that the 
circumstances did not justify the master in putting back to 
an eastern port for that purpose.

3. That if he was justified in putting back to the port se-
lected -as a port of refuge, that his subsequent conduct m 
respect to the merchandise shipped by the libellants was 
wholly indefensible; that he had no right to leave the mer-
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chandise in store, enter into a new contract of affreightment, 
and sail with a new cargo for a distant port; that he was 
bound, as a carrier for hire, either to repair his own vessel, 
reload the cargo and resume and complete the voyage, as 
stipulated in the bill of lading; or, if the necessary repairs 
could not be made in season to enable him to fulfil his con-
tract to transport and deliver the consignment before the 
fall navigation would close, then it was his duty to procure 
another vessel and to transship the merchandise and send it 
forward to the port of delivery without unnecessary delay.

All of these propositions are controverted by the appel-
lants, and they contend that the conduct of the master was 
in all respects justifiable; that he did everything which he, 
as such carrier, was required to do under the contract as ex-
pressed in the bill of lading, and that the libellants have no 
just cause of complaint.

Aside from the merits of the controversy, they also con-
tend that the District Court had no jurisdiction of the case; 
and as that is a preliminary question it will be first consid-
ered before examining the questions more immediately in-
volved in the pleadings. No such question is directly pre-
sented in the pleadings, and none such was raised in the 
court below, still the better opinion is that the question is 
open to the appellants, as it substantially appears that the 
ome port of the ship is Yarmouth, Nova Scotia, and that 
oth the libellants and claimant are foreigners. By the an-

swer it appears that the claimant is a resident of the place 
w ere &e ship belongs, and the libel describes the consignees 
as residents of Montreal, in Canada, and that the iron was 
8 ipped at Ardrossan, in Scotland.

Undoubtedly the owner of the cargo has a lien, by the 
maritime law, upon the ship for the safe custody, due trans- 
por , and right delivery of the same, as much as the ship- 
maxF U^on t^ie carS° for-the freight, as expressed in the 

eSt marchandise el la marehandise au
nm "b a - *°  the exception that the lien of the shipowner 

y e isplaced by an unconditional delivery of the aroods
29vol . IX.
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before the consignee is required to pay the freight, or by an 
inconsistent and irreconcilable provision in the charter-party 
or bill of lading, the rule is universal as understood in thè 
decisions of the Federal courts, that the ship is bound to the 
merchandise and the merchandise to the ship for the per-
formance on the part of the shipper and shipowner of their 
respective contracts.

Shipowners contract for the safe custody, due transport, 
and right delivery of the cargo, and for the performance of 
their contract the ship, her appare] and furniture, are pledged 
in each particular case, and the shipper, consignee, or owner 
of the cargo, contracts to pay the freight and charges, and 
to the fulfilment of their contract the cargo is pledged to the 
ship, and those obligations are reciprocal, and the maritime 
law creates reciprocal liens for their enforcement.*

Consequently where the lien or privilege is created by the 
lex loci contractus, says Judge Story, it will generally, although 
not universally, be respected and enforced in all places where 
the property is found or where the right can be beneficially 
enforced by the lexfori.f

Such a lien is regarded as being in effect an element of 
the original contract, but in controversies wholly of foreign 
origin, and between citizens and subjects of the same foreign 
country, the admiralty courts of the United States will not, 
in general, entertain jurisdiction to enforce the maritime lien 
or privilege in favor of shipper or shipowner, in a case where 
the libellant would not be entitled to such a remedy in the 
place where the contract was made or where the cause of I 
action set forth in the libel accrued.^

* The Eddy, 5 Wallace, 493; Dupont v. Vance, 19 Howard, 168; The I 
Bird of Paradise, 5 Wallace, 554; Alsager v. Dock Co., 14 Meeson& Weis- I 
by, 798 ; Foster v. Colby, 3 Hurlstone & Norman, 715.

f Story oq the Conflict of Laws (6th ed.), 428 ; 3 Burge’s Commentaries, I 
770, 779

t The Infanta, Abbott’s Admiralty^ 267 ; Whiston v. Stodder, 8 Martin’s I 
(Louisiana), 134; The Havana, 1 Sprague, 402; The Jerusalem, 2 Galison, II 
191 ; The Kenneway, Abbott’s Admiralty, 321 ; Brig Napoleori, Olcot, 215; II 
Brig Nestor, 1 Sumner, 73; New Brig, 1 Story, 244; Pope v. Nickerson, II 
8 Id. 465-476. I
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Where the lien exists only by some local statute, and is 
not given by the maritime law, admiralty courts in another 
jurisdiction can no more take jurisdiction of a case not 
within the local statute than the courts of the country could 
do where the cause of action arose, but where the lien is 
given by the maritime law the question in such a case, in the 
admiralty courts of the United States, is not one of jurisdic-
tion but of comity, as the jurisdiction to enforce a maritime 
lien for the breach of a contract of affreightment, either 
original or appellate, is, beyond controversy, conferred on 
all the Federal courts by the Judiciary Act.

Courts of justice, and text writers, everywhere concede 
that the ship, under the maritime law, is bound to the mer-
chandise and the merchandise to the ship, independent of 
any local usage or statute; but it is true, as suggested by the 
appellants, that such a lien cannot be enforced in some coun-
tries, because the courts of admiralty, which alone are com- 

| petent to give effect to the same by a proceeding in rem, are 
not, as now constituted, invested with any authority, except 
to a very limited extent, to exercise such a jurisdiction.

I Maritime liens are of (little or no value, in a country where 
I there are no appropriate tribunals for their enforcement, as 
I they must remain dormant and unavailable, but the denial 
I of such jurisdiction to her admiralty courts, by one country, 
I whether it be by legislation or by the prohibitions of her 
I common law courts, cannot have the effect to impair or di- 
I minish the jurisdiction in such cases of the admiralty courts 
I of any other country, if they are legally clothed with the 
I power and authority to enforce such remedies for the breach 
I of a maritime contract.*
I Such a remedy will not in general be accorded, in our 
I courts of admiralty, to the citizens or subjects of a foreign 
I country whose, courts are not clothed with the power to give 
I the same remedy in similar controversies to the citizens of 
I tie United States, but the question whether they will do so 
I or not is not a question of jurisdiction in any case, as it is 

I i a ®e^ecca> Ware, 190; The Phebe, lb. 270; Abbott on Shipping 
(ed. 1854), 167.



452 The  Maggie  Hammo nd . [Sup. Ct.

Opinion of the court.

clear they may do so if they see fit, and in some cases they 
will take jurisdiction to prevent loss and injustice, especially 
if no objection is made by the consul of the nation to which 
the vessel belongs.*

Viewed in the light of these suggestions the case seems to 
be one where the jurisdiction may be sustained without diffi-
culty, even though it be true that the shipper had no lien 
upon the ship by the law of the place where the contract of 
shipment was made. Appellants contend that the law of 
the place where the contract was made gives no such lien to 
the shipper in any case, but there is very respectable author-
ity for a different opinion, independent of the usual presump-
tion that the law of the place where the contract was made 
is the same as that of the forum where the remedy for the 
breach of it is sought.f

Maritime law, says a learned commentator upon the law 
of Scotland, partakes more of the character of international 
law than any other branch of jurisprudence; and he adds, 
what is more material to the present inquiry, that in all the 
discussions respecting the same in the courts of that country 
the continental collections and treatises on the subject are 
received as authority by their judges ■where not unfitted for 
adoption there by any peculiarity which their practice does 
not recognize. Reference is then made to the principal con-
tinental treatises, usually referred to here, and frequently 
recognized by this court as the sources from which the rules 
of the maritime law were drawn.J

Speaking of the power and authority of the master of the 
ship, the same commentator says that he may hypothecate 
the ship for the supply of necessaries, and, as a last resort, 
he may sell the ship and cargo for that purpose. Abroad he 
has full authority to enter into a charter binding the owners

* The Havana, 1 Sprague, 402; The Volunteer, 1 Sumner, 555; The Spar-
tan, Ware, 145; Harmer v. Bell, 22 English Law and Equity, 72.

f Chase v. Insurance Co., 9 Allen, 311; Leavenworth v. Brockway, 2 Hill, 
201; Story on the Conflict of Laws, | 637.

J Vandewater v. Mills, 19 Howard, 89; 1 Bell’s Commentaries (6th ed.), 
364; Dupont v. Vance, 19 Howard, 168.
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and the ship, and he cites in support of that proposition the 
continental writers usually referred to as authority for that 
wejl-known rule of maritime law.*

Shipowners, the author says, have a lien as carriers for 
the security of the freight, and that the shipper, where the 
goods have been sold, lost, or injured, during the voyage, 
may have recourse*  up^on the property of the vessel as a guar-
antee for the personal obligation of the shipowner. He ad-
mits that the rule last mentioned is not generally followed 
in England, and that there is no adjudged case to that effect 
in the courts of Scotland, but he insists there is in their juris-
prudence no reason for denying the privilege given in such 
cases by the maritime law, and he expresses the opinion that 
such a remedy would be sustained in their courts.f

Suppose, however, that neither of the preceding proposi-
tions are correct, still it is clear that the jurisdiction in this 
case may be sustained upon another ground. Two causes 
of action are set forth in the libel, and before entering fur-
ther into the discussion of the question of jurisdiction it be»- 
comes necessary to ascertain what they are and where they 
respectively arose, as alleged in the libel and as shown in 
the evidence. Obviously the first cause of action is founded 
solely on the alleged failure of the shipowner to fulfil the 
contract of affreightment to transport the iron from the place 
of shipment to the port of destination, and to deliver the 
same to the consignees.

Non-delivery of the merchandise is the gravamen of the 
charge set forth in both articles of the libel, but the libellants 
also allege that the master, after the ship departed on her 
voyage, abandoned the same, and made some improper dis-
position of the shipment; that he neglected to transport and 
deliver the same, and that he entered into a new contract of 
affreightment with another party, and that the ship subse-
quently sailed for the port of Baltimore, in charge of another 
master, not having the iron of the libellants on board.

Subsequent to the landing and storing of the goods the 
shipowner discharged the master and appointed another in

* Dupont v. Vance, 19 Howard, 162. f Ibid. 440.
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his place, and the ship took another cargo on board and 
sailed for the port where the process was served in this case, 
the shipowner claiming the right so to do upon the ground 
that the season was too far advanced for the ship to proceed 
to her port of destination, and insisting that he might law-
fully detain the shipment until spring, in order that the ship 
might complete the voyage and earn fu 11 «freight.

In determining the question of jurisdiction the court must 
assume that the several propositions submitted by the libel-
lants in respect to the merits of the controversy are correct. 
Assume that to be so, then it follows that'the master im-
properly put back for repairs; that he abandoned the voyage 
without any lawful excuse ; that he improperly entered into 
a new contract of affreightment, subjecting the ship to new 
perils and to a new lien, and that she had proceeded on a 
distant voyage, leaving the consignment of the libellants at 
the port where the same was stored at the time the iron was 
landed from the ship.

Landed and stored as the merchandise was in Wales, the 
question is, whether the refusal of the master either to trans-
port the goods in his own ship or to transship the same and 
send the shipment forward in another vessel, and the subse-
quent abandonment of the voyage, gave the shippers and 
consignees any lien on the ship by the law of the country 
where those wrongful acts of the master took place.

Jurisdiction is possessed by the Admiralty Court of Eng-
land “ over any claim by the owner or consignee, or assignee 
of any bill of lading of any goods carried, into any port in 
England or Wales in any ship, for damage done to the goods 
or any part thereof by the negligence or misconduct of, or 
for any breach of duty or breach of contract on the part of 
the owner, master, or crew of the ship, unless it is shown to 
the satisfaction of the court that at the time of the institu-
tion of the cause any owner or part owner of the ship is 
domiciled in England or Wales.”*

Prior to that enactment the jurisdiction thereby conferred

* 24 and 25 Victoria, Pub. Gen. Stat., 1861, ch. 10, g 6, p. 182; William3 
& Bruce, Admiralty Practice, 85.
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could not have, been exercised by that court, and conse-
quently the extent of the jurisdiction depends entirely upon 
the meaning of that provision. By the words of the act the 
jurisdiction conferred is confined to the case of goods carried 
into England or Wales, and it is equally clear that the claim 
must be made by the owner or consignee, or by the assignee 
.of the bill of lading, but it cannot be denied that the case 
before the court in all those respects comes within the very 
words of the enactment.

As construed by the courts of that country the intent of 
the act is to give a remedy to the owner or consignee when-
ever the ship arrives in a British port and the cargo is not 
duly delivered in consequence of a breach of contract or duty 
on the part of the owner, master, or crew of the ship; and 
the meaning has been so extended by construction that the 
admiralty court will entertain a claim for short delivery of 
the cargo, or a case where the goods are only incidentally 
brought into a port in England or Wales, the court holding 
that the word carried is not used in the sense of imported, 
but that it includes every case of a breach of contract or 
duty by the carrier whenever the ship arrives in a British 
port.*

Where the master of a ship, on a voyage from New York 
with cargo consigned to Dunkirk, put into a port in England 
in consequence of an accident, and there landed the cargo 
and refused either to give delivery of it there or to carry it 
on to its destination, the court held that there was a clear 
breach of duty over which it had jurisdiction.!

Special reference is made by the appellants to the case of 
The Pacific,| as showing that the sixth section of the Admi-
ralty Court Act gives merely a conditional right to sue the 
snip, that it does not create a maritime lien; but the decision 
m that case is not an authority for the proposition as applied 
to the case before the court, as the conclusion would be in-

* The Danzig, Browning & Lushington, 102; The St. Cloud, lb. 14.
t he Bahia, Browning & Lushington, 61; The Norway, lb. 227; The 

-ironsides, Lushington’s Admiralty, 458.
J Browning & Lushington, 243.
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consistent with what the same learned judge decided in the 
case of The St. Cloud*  where he said the act was intended to 
operate by enabling the party aggrieved to arrest the ship in 
cases where, from the absence of the shipowner in foreign 
parts, the Common law tribunals could not afford effectual 
redress.

Effectual redress in such a case cannot be afforded, even 
in'an admiralty court, without authority to arrest the ship; 
and wherever that authority exists the proceeding may be in 
rem, which is an admiralty proceeding, founded upon a lien; 
and it makes no difference whether it is held in the courts 
of the particular jurisdiction, that it exists by maritime 
usage, or that it was created by statute, if it be of such a 
character that it is recognized in our courts as a maritime 
lien. Extended argument upon the subject, however, seems 
to be unnecessary, as the later decisions in the admiralty 
courts of that country have disapproved of the prior de-
cisions, and adopted a more liberal construction of the sixth 
section of the act.f

Tested by these suggestions the better opinion is that the 
sixth section of that act does give a maritime lien in a case like 
the present; but suppose it is otherwise, that it merely gives 
the right to sue the ship, still the concession cannot benefit 
the appellants, as the admiralty courts here administer the 
foreign law, and the consequence is that the filing of the 
libel in the District Court here secures to the libellant the 
same lien in the ship as if the libel had been filed in his be-
half in the jurisdiction where the wrongful acts set forth in 
the libel were committed.

Process in rem is founded on a right in the thing, and the 
object of the process is to obtain the thing itself, or a satis-
faction out of it, for some claim resting on a real or quasi 
proprietary right in it. Unless, therefore, the suit in rem can 
be prosecuted in the jurisdiction where the property is found 
it cannot be prosecuted at all, as the suit cannot be main-

* Browning & Lushington, 14.
t The Nepoter, Law Rep., 2 Adm. & Eccl. 376; The Beta, Law Bep., 2 

Privy Council Cases, 447.
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tained without service of process upon the property described 
in the libel.*

Process having been duly served in the district where the 
ship was found and where the libel was filed, the jurisdiction 
of the District Court is without any well-founded legal ob-
jection. In this country, says Mr. Parsons, it seems to be 
settled that our admiralty courts have full jurisdiction over 
suits between foreigners, if the subject-matter of the contro-
versy is of a maritime nature, but the question is one of 
discretion in every case, and the court will not take cogni-
zance of the case if justice would be as well done by remit-
ting the parties to their home forum.f

Jurisdiction being established it becomes necessary to ex-
amine the merits and to state our conclusions whether the 
decree from which the appeal was taken should be reversed 
or affirmed.

Grave doubts are entertained whether the master was jus-
tified in putting back for repairs, as he was quite as near to 
western ports as to those situated to the eastward, and the 
record furnishes no reason to conclude that he would have 
encountered any greater perils or difficulties in proceeding 
to the westward than he did in putting back to the port se-
lected as the port of refuge; but it is not necessary to pursue 
that inquiry, as it is not the intention of the court to rest the 
decision upon that ground.

Ships, to be seaworthy, ought in general to have spare 
sails where the voyage is a long one, and if the ship in this 
case was properly furnished in that behalf the conduct of the 
master in putting back for the reasons assigned in the pro-
test is quite indefensible, as it is clear that he might have 
gone forward just as safely, and if he had done so it cannot 
he doubted that he might have gone to any one of a half-

* The Propeller Commerce, 1 Black. 581; The Reindeer, 2 Wallace, 403; 
Nelson v. Leland, 22 Howard, 48.

t 2 Parsons on Shipping, 226; The Johannes Christoph, 2 Spink, 98; The 
Jerusalem, 2 Callison, 191; The Aurora, 1 Wheaton, 96 ; Taylor v. Carryl, 
20 Howard, 611; The Gazelle, 1 Sprague, 378.
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dozen western ports where he could have repaired his ship 
in ample season to have enabled him to complete the voyage, 
deliver the cargo, and return to the open sea without the 
least danger of any obstruction from ice in the river naviga-
tion. None of these matters, however, were much urged 
by the appellees at the argument, and they are accordingly 
passed over without further remark.

Grant that the conduct of the master in putting back is 
without objection, and that he was justified in landing and 
storing the goods with a view to a survey, and for the pur-
pose of repairing the ship, the question then is whether his 
subsequent conduct in refusing, after the repairs were fin-
ished, to complete the voyage or to procure another vessel, 
transship the goods, and send them forward, and in sailing 
for another and a distant port under a new contract of af-
freightment, leaving the goods of the libellants in store, 
without making any provision for their transportation and 
delivery, constitutes a breach of the contract of affreight-
ment made with the shippers of the goods, as set forth in 
the bill of lading.

As agent of the owners the master is bound to carry the 
goods to their place of destination in his own ship, unless he 
is prevented from so doing by the act of God, the public 
enemy, or by the act of the shipper, or from some one of the 
perils expressly excepted in the contract of shipment. When 
the vessel is wrecked, or otherwise disabled in the course of 
the voyage, and cannot be seasonably repaired to perform 
the voyage, or cannot be repaired without too great delay 
and expense, the master is at liberty to transship the goods 
and send them forward in another vessel, so as to earn the 
whole freight, but he is not entitled to recover for freight if 
he refuses to transship the goods, unless he repairs his own 
vessel within a reasonable time and carries them on to the 
place of delivery.

He is not only at liberty, in case of such a disaster, to trans-
ship the goods and send them forward, but it is his duty to 
do so, if he cannot repair his own vessel in a reasonable
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time, and if another vessel can be had in the same or a con-
tiguous port, or at one within a reasonable distance; and in 
that event he is entitled to charge the goods with the in-
creased freight arising from the hire of the vessel so pro-'
cured.*

Shipments are made that the goods may be transported to 
the place of delivery, and the master should always bear in 
mind that it his’duty to accomplish that object. Inexcusable 
delay occurred before it was ascertained what repairs were 
necessary, and before the work was actually commenced. 
They came to anchor in Milford Haven on the seventeenth 
of September, and a survey was called on the following day, 
but the master was dissatisfied with the result, and on the 
twenty-fifth of the same month he called another, so that 
the ship did not arrive at the port where the repairs were 
made until the twenty-eighth of the month, ten days after 
her arrival at Milford.

Duties remain to be performed by the master or the owner, 
after the vessel is disabled. His obligation of safe custody, 
due transport, and right delivery still continues and is by no 
means discharged or lessened while it appears that the goods 
have not perished in the disaster.f

Nothing will excuse the carrier under such circumstances 
but the causes stipulated in the bill of lading, and he is still 
bound by virtue of his original contract to use his utmost 
exertions to transport or send forward the goods to the port 
of delivery. Such carriers may7 be answerable for the goods 
in case of loss or injury, even though no actual blame can 
be imputed to them; and after the loss or injury is estab-
lished the burden lies upon the respondent to show that it 
was occasioned by one of the perils excepted in the contract 
of shipment or bill of lading.];

Diligence and promptitude were due in this case from the

* Niagara v. Cordes, 21 Howard, 24.
t King v. Shepherd, 3 Story, 358; Elliott v. Rossell, 10 Johnson, 7.
+ Clark v. Barnwell, 12 Howard, 272; Rich v. Lambert, Id. 347 ; Chitty 

on Carriers, 242; Story on Bailment, O 528-529 ; 8 Kent, 213; 1 Smith’s 
Leading Cases, 313; Smith Mercantile Law, 348.
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master, especially if he believed that there was any danger 
that the tipie which would be occupied in making the repairs 
would render it impracticable to carry forward the goods 
before the close of the fall navigation; and if he was of the 
opinion, in view of all the circumstances, that the repairs 
could not be completed in season to transport the goods to 
the port of delivery, he was bound to procure another vessel, 
transship the goods, and forward them to the consignees.

Much testimony was introduced by the appellants to show 
that another vessel could not have been procured, but most 
of it is not of a character to apply to the case before the 
court. Bound to keep safely, duly transport, and rightly 
deliver the goods, it is no defence for the carrier to allege 
that the price of freight at that time was higher than it would 
have been earlier in the season, as the charge for the in-
creased price would have fallen upon the goods and not upon 
the appellants. They had contracted to transport the goods, 
and it is no defence to a suit for the breach of the contract 
that the rate of the insurance at that time was higher than 
it was earlier in the season. Excuses of the kind constitute 
no defence to such an action, as the carrier is bound to per-
form his contract unless he is prevented from so doing by 
the act of God, the public enemy, or by the act of the ship-
per, or from some other cause or accident expressly excepted 
in the bill of lading or contract of shipment.

Under the circumstances of this case the appellants were 
bound to transport the goods in their own vessel, or to pro-
cure another and send them forward to the port of delivery. 
Opposed to this view is the suggestion that they were not 
bound to transship immediately, as they had the right to 
detain the goods and repair their own vessel for that pur-
pose; but the decisive answer to that suggestion is, that 
they had no right to detain the goods for any such purpose, 
unless the repairs could be made in time to enable the ship 
to transport the goods to the port of delivery before the 
navigation closed.

Without entering into the details of the evidence, suffice 
it to say, the court is of the opinion that another vessel might
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have been procured for that purpose, and that it was the 
duty of the master to have transshipped the goods unless 
he could repair his own vessel in season to complete the 
voyage.*

Aside from that proposition, however, the court is of the 
opinion that the repairs were finished in season to have en-
abled the master to transport the goods in his own vessel, 
and it is clear that he was bound to do so unless he was pre-
vented by some one of the causes expressed in the bill of 
lading. Mere fear that he might encounter ice in the voy-
age, or that he might not be able to return till spring, if he 
transported the goods to the port of delivery, constitutes no 
defence, as he was bound by his contract to complete the 
voyage without unnecessary delay, unless, as before ex-
plained, he was prevented by some one of the causes ex-
pressed in the bill of lading. His ship was fully repaired on 
the third of November, and the navigation did not close 
until the fifteenth of December following, which would have 
given him ample time to deliver the cargo and complete the 
voyage. Forty days would have been a long voyage, and 
probably it might have been accomplished in thirty-five.

v iewed in any light, as shown by the evidence, the decree 
of the Circuit Court is correct.

Decree  aff irm ed .

Cope lin  v . Ins ur an ce  Comp any .

1 Tr• i a party assuring a vessel which has been sunk, gives notice that he 
abandons her, as for a total loss, when by the terms of the policy he 

as no right so to abandon, the company, even if not accepting the 
abandonment, will nevertheless make itself liable as for a total loss, if 
taking possession of the vessel under the provisions of the policy, for 
the purpose of raising, repairing, and returning her, they do not raise, 
repair, and return in a reasonable time. Holding the vessel for an un-
reasonable time is a constructive acceptance of the abandonment.

* Cannan v. Meaburn, 8 Moore, 141.
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2. This is so, notwithstanding there is a provision in the policy that the acts
of the insurers, in preserving, securing, or saving the property insured, 
in case of danger or disaster, should not be considered or held an ac-
ceptance of abandonment. The provision refers only to authorized acts.

3. When a court below makes a special finding, this court will not go into
an examination of the evidence on which it was founded to ascertain 
whether or not it was right. The finding is equivalent to a special 
verdict. •

Erro r  to the Circuit Court for the District of Missouri, 
in which. court Copelin brought suit against the Phoenix 
Insurance Company, on a policy of insurance for $5000 on 
the steamer Benton, valued in the policy at $45,000. The 
policy contained these stipulations:

“In case of loss, the party insured shall use every practicable 
effort for the safeguard and recovery of said steamboat, and if 
recovered cause the same to be forthwith repaired; and in case 
of neglect or refusal, on the part of the assured, to adopt prompt 
and efficient measures for the safeguard and recovery thereof, 
then the insurers are hereby authorized to interpose and recover 
the said steamboat, and cause the same to be repaired for ac-
count of the assured, to the charges of which the said insurance 
company will contribute in proportion as the sum herein assured 
bears to the agreed value in this policy. The acts of the assured 
or assurers, or of their joint or respective agents, in preserving, 
securing, or saving the property insured in case of danger or 
disaster, shall not be considered or held to be a waiver or accep-
tance of abandonment.”

The cause having been submitted to the court without a 
jury, the court found that the boat insured struck a snag, 
and sunk in the Missouri River, November 3d, 1865, and 
that the injury was caused by one of. the perils against 
which the company had insured; that though the plaintiff 
had no right to abandon for a total loss, he gave notice that 
he did so abandon; but the defendants did not accept such 
abandonment; that they did, however, under the provisions 
of the policy, take possession of the vessel for the purpose 
of raising and repairing her, and returning her to the plain-
tiff’; that accordingly they raised the boat, proceeded to
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repair her, and tendered her to the plaintiff*,  at the home 
port, on the 9th of May, 1866, more than six months after 
she had been injured. It was further found, that the repairs 
and tender were not made within a reasonable time; that 
had the boat been tendered earlier in the season, so as to be 
used for the spring trade on the river, she would have been 
worth $5000 more to the plaintiff; that when she was ten-
dered to him, the repairs made were not sufficient to in-
demnify him for the injury the boat had sustained; that it 
would have required an expenditure of $5000 more to have 
made the additional repairs necessary to complete the in-
demnity; and that the plaintiff refused to receive the boat 
when she was tendered to him, but did not point out the 
deficiencies in the repairs. It was still further found that 
the expense of raising and repairing the boat, actually in-
curred by the defendants, was $12,150.62, of which $1763.70 
was the cost of the repairs made; that the boat, as tendered 
to the plaintiff, was worth $12,000, and that when injured 
she was worth $25,000. Upon the facts thus found, the Cir-
cuit Court gave judgment for the plaintiff*  for the amount 
named in the policy. And the insurance company brought 
the case here.

Mr. J. 0. Broadhead, for the Company, plaintiffin error:
If there was nd right to abandon as for a total loss, and 

no acceptance of abandonment, the question becomes simply 
one of damages under the policy. The vessel, when ten-
dered to the owner, was worth $12,000. It would have taken 
$5000 to put her in complete repair,—that is to say, to make 
her as good as she was before she received an injury. This 
would make $17,000.' But the underwriters paid $12,150.62, 
the expense of raising and repairing the vessel; and if they 
are now, by the judgment of the court, required to pay, in 
addition, the amount of the policy, $5000, with interest, they 
pay over $17,000 to the owner; in other words, they pay 
fliore than a total loss; so that, although there was no right 
° abandon, and no abandonment accepted, and no total 
oss, the insurer is held liable for a total loss.
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It is provided by the terms of the policy that the acts of 
the assurer or assurers, or their agents, in preserving, secur-
ing, or saving the property insured, in case of damage or 
disaster, shall not be considered or held to be a waiver or 
acceptance of abandonment.

The expenses for raising and repairing the boat, $12,150, 
were paid out by the underwriters, under the policy, in at-
tempting to rescue the boat, “to the charges of which the 
insurance company is only bound to contribute in propor-
tion as the sum assured bears to the agreed value in the 
policy,”—that is, as $5000 is to $45,000, or one-ninth part 
of those expenses,—the balance, of course, to be paid by the 
boat; and the insurance company may make the expenses 
in rescuing the boat for account of the assured. One-ninth 
of $12,150 is $1350, leaving $10,800 due by the assured. 
If from this is deducted $5000, the amount necessary to put 
the boat into complete repair, there remains $5800 due, 
which is more than the amount of the policy, if there was 
no abandonment, no total loss.

The judgment below proceeds on an idea, that although 
there was no total loss, yet the insurance company has ren-
dered itself liable for a total loss; in other words, that there 
was a constructive total loss; but how can it be said that 
there is a constructive, total loss when there is no right to 
abandon, no acceptance of abandonment, and of course no 
abandonment?

If the assurer has failed, after saving the boat, to put her 
in complete repair, the most that can be said is that he has 
failed to make good the loss to the assured, and that is all 
the contract requires the assurer to do.

[The learned counsel then went into an examination of 
the evidence on which the court below made its finding, to 
show that it was the fault of the assured that the boat was 
not repaired and tendered to him in a reasonable time.]

Messrs. Glover, Shepley, and Rankin, contra.
Mr. Justice STRONG delivered the opinion of the court. 
Nothing in this record requires us to look beyond the
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special finding of the facts made by the court, or to do more 
than determine whether, upon the facts found, the plaintiff 
below was entitled to the judgment given.

As the sum insured by the policy was not greater than 
the sum required to make the additional repairs necessary 
to indemnify the plaintiff, it is difficult to perceive why, in 
any aspect of the case, he was not entitled to the judgment 
given. The defendants complain, however, that they have 
been held liable as for a constructive loss, when there was 
no right to abandon, and when the abandonment of which 
the plaintiff gave notice was not accepted. Doubtless had 
the defendants taken possession of the boat, as they were 
authorized to do, by the provisions of the policy, and had 
they raised, completely repaired, and returned her to the 
plaintiffin a reasonable time, they could not have been held 
liable for a total loss. It is an established fact that there 
was no right to abandon when they did take possession of 
the vessel. And it was expressly stipulated in the policy, 
that the acts of the assured, or insurers, or of their joint or 
respective agents, in preserving, securing, or saving the 
property insured, in case of danger, or disaster, should not 
be considered, or held to be, a waiver or acceptance of an 
abandonment. It is well settled, however, that an offered 
abandonment may be accepted, even when the assured has 
no right to abandon, and, if accepted, it must be with its 
consequences. And an acceptance need not be expressly 
made. It may even be refused, and yet the insurers, by 
their conduct, may make themselves liable as for a total 
loss. Though, by the terms of the policy, these defendants 
bad a right to take possession of the boat, and repair her for 
account of the plaintiff, yet this was a privilege accorded to 
them only, that they might thus make indemnity for the 
loss. Taking possession to make partial repairs, not amount- 
nig to indemnity, was not contemplated by the contract. It 
Was not authorized. Nor did the contract warrant taking 
possession of the boat, and holding her for an unreasonable 
time. The insurers were bound to repair and return with-
out unnecessary delay. In holding longer than was neces-

30VOL. IX.
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sary for making repairs, they must be regarded as acting, 
not as insurers, but as owners, for they had no other author-
ity than that of owners for their failure to return within a 
reasonable time. Their action was, therefore, a substantial 
recognition and acceptance of the abandonment of which 
they had been notified, for in no other way had they become 
owners. On no other theory can this delay be considered 
lawful. It is true the policy stipulated that the acts of the 
insurers in preserving, securing, or saving the property in-
sured in case of danger, or disaster, should not be considered 
or held an acceptance of abandonment, but this manifestly 
refers only to authorized acts. Retaining possession of the 
boat an unreasonable time, and then offering to return her 
unrepaired, were not authorized acts, and consequently they 
are unaffected by the stipulation. They must therefore be 
regarded as constructive acceptance of an abandonment. 
This is a principle asserted and well sustained by the author-
ities. In Peele v. The Suffolk Insurance Company*  where the 
jury had found that the underwriters, who had taken pos-
session of the stranded vessel, had not offered to restore her 
in a reasonable time, the court said, “ The underwriter has 
his duties as well as his rights. If he take the vessel into 
his possession to repair her, he must do it as expeditiously 
as possible, in order that the voyage, if not completed, may 
not be destroyed. If he delay the repairs beyond a reason-
able time, he forfeits his right to return the ship, and must 
be considered as taking her to himself under the offer to 
abandon.” The principle, said the court, rests upon the 
very nature of the law of insurance, which is a fair and 
honest indemnity for loss. The same doctrine was asserted 
in Reynolds v. The Ocean Insurance Company and it was also 
held that the underwriter’s duty and liability in such a case, 
are not varied by a clause in the policy of insurance, stipu-
lating “ that the acts of the assurers in recovering, saving, 
and preserving the property insured in case of disaster, shall 
not be considered an acceptance of an abandonment.” Such 
also was the ruling in a case between the same parties,! and 

* 7 Pickering, 254. f 1 Metcalf, 160. J 22 Pickering, 191.
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in Norton v. The Lexington Fire, Life, and Marine Insurance 
Company.*  It is in our j udgment sustained by sound reason.

The plaintiffs in error, however, insist that the doctrine 
cannot be applied to the present case, because the court be-
low found there was no right, under the facts shown on the 
part of the plaintiff, to abandon for a total loss, although he 
gave notice that he did so abandon, and that there was no 
acceptance by the insurers of such an abandonment. But 
this must be considered in connection with the other facts 
found. It is equally a fact in the case, that the defendants 
took possession of the boat, repaired her very insufficiently, 
and after having held her an unreasonable time, offered to 
return her. The legal effect of this we have seen. Taking 
these facts together, the finding that the defendants did not 
accept the abandonment which the plaintiff offered at a time 
when he had no right to abandon, means no more than that 
there was no express or avowed acceptance. This is quite 
consistent with the judgment, that by their failure to return 
the boat within a reasonable time, they made themselves 
liable to pay the full amount of the policy.

We cannot follow the plaintiffs in error into an exami-
nation of the evidence, in order to inquire whether it was 
not the fault of the assured that the boat was not repaired 
and tendered to him in a reasonable time. Our judgment 
is necessarily founded exclusively upon the finding of facts 
by the court. That is equivalent to a special verdict, and 
npon that we think the plaintiff below was entitled to the 
judgment which he obtained.

Jud gmen t  aff irm ed .

* 16 Illinois, 235.
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1. By the second limitation in the proviso to the 41st section of the National
banking act, which enacts that the tax which the section allows the 
States to impose bn the shares held by persons in the said banks, “shall 
not exceed the rate imposed upon the shares in any of the banks organ-
ized under the authority of the State where such association is located,” 
Congress meant no more than to require of each State, as a condition to 
thé exercise of the power to tax the shares in National banks, that it 
should, as far as it had the capacity, tax in like manner the shares of 
banks of issue of its own Creation.

2. Accordingly, where a State, having at the time only two banks of issue
and circulation, both of which two it,had by contract with them dis-
abled itself from taxing beyond a certain amount, had also numerous 
banks not banks of issue, having a far greater capital than the two 
of issue, laid a, tax on all shares of stock in banks and incorporated 
companies generally,—the fact that it could not collect a tax past a 
certain amount in the two banks of issue which it had at that time, was 
held no bar to the collection of the tax on the shares of the National 
banks for a greater amount.

Erro r  to the Supreme Court of Missouri, the case being 
this : . . ,

Prior to 1857, there had been in Missouri, and there were 
in the State at that time, several institutions which—under 
the name, for the most part, of savings banks, loan institu-
tions, saving associations, and the like, though sometimes 
with the title of banks only—transacted business often known 
as “banking;” that is to say, which received deposits, lent 
money, and dealt in exchange; but which had not the privi-
lege of issuing notes to circulate as money; not, therefore, 
banks of issue.

In the year just named, 1857, the State established ten 
banks, which, in addition to the powers of receiving deposits, 
lending money, and dealing in exchange, had also the power 
of issuing paper money ; the ordinary banks of deposit, dis-
count, and issue or circulation. There were thus in the State, 
“banks” which were not banks of issue, and banks which 
were banks of this kind. The act establishing the ten banks 
of issue declared that
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“Each banking company (incorporated under it) agrees to pay 
to the State annually one per cent, on the amount of capital stock 
paid in by the stockholders other than the State, which shall be 
in full of all bonus and taxes to be paid to the State by the re-
spective banks.”

And an act amendatory of the act of incorporation provided 
that this one per cent, on the amount of capital stock should 
be a full compensation for all taxes of every kind whatso-
ever.

In 1863, these ten banks of discount, deposit, and issue, as 
also numerous other banks not banks of issue, but banks of 
the sort first above described, being in existence, Congress, 
by act of 25th of February, of that year, entitled “An act to 
provide for a National currency,” authorized the establish-
ment of National banks; giving power in the act to State 
banks to become National ones. Under this act of Congress 
(the State legislature also authorizing any bank, savings in-
stitution, savings association, or other corporation having 
banking powers and privileges in the State, under the laws 
thereof, to form associations for the purpose of doing a bank-
ing business under the act of Congress of February 25th, 
1863), eight of the already mentioned ten banks of issue, 
and which had the privilege while State banks to pay the one 
per cent, annually in lieu of all taxes, made themselves Na-
tional banks. Two, however, did not. These two remained 
State institutions with the privilege of the one per cent., as 
before. The old associations, that is to say, the banks not 
of issue, all of which had charters independently of the act 
of 1857, and which had not the privilege to pay one per 
cent, in lieu of all other taxes, remained State institutions.

In this state of things, Congress, on the 3d of June, 1864, 
passed an act regulating the right of States to tax the shares 

I of National banks. The 41st section of this act*  provided:

“That nothing in this act shall be construed to prevent all 
I the shares in any of the said associations, held by any person,

* 13 Stat, at Large, 111.
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from being included in the valuation of personal property of 
such person in the assessment of taxes imposed by or under 
State authority, at the place where such a bank is located, and 
not elsewhere, but not at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of 
such State.

“ Provided further, that the tax so imposed, under the laws of 
any State, upon the shares of any of the associations authorized 
by this act, shall not exceed the rate imposed upon the shares 
in any of the banks organized under the authority of the State 
where such association is located.”

These enactments, Federal and State, being in force, the 
legislature of Missouri, by an act of the 4th February, 1864, 
concerning revenue, provided that “ shares of stock in banks 
and other incorporated companies” should be subject to 
assessment as other property. The statute provided the 
mode of assessment as follows:

“ Persons owning shares in banks and other incorporated 
companies, taxable by law, are not required to deliver to the 
assessor a list thereof; but the President or other chief officer 
of such corporation shall deliver to the assessor a list of all 
shares of stock held therein, and the names of the persons who 
hold the same.

“ The tax assessed on shares of stock, embraced in said list, 
shall be paid by the corporations respectively, and they may re-
cover from the owners of such shares the amount so paid by . 
them, or deduct the same from dividends accruing on such I 
shares.”

Under this act, a tax of nearly two per cent, was levied 
by the State on the assessed valuation of the shares of one I 
Lionberger, a resident of St. Louis, and a shareholder in I 
the Third National Bank of St. Louis. Payment of the tax I 
being refused, the collector, a certain Rouse, collected it I 
forcibly. Lionberger thereupon brought suit against him, I 
in one of the State courts, for the alleged wrongful act; II 
asserting that the proviso in the 41st section of the act of II 
1864, imposing a limitation on the power of the States, had I
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reference to banks of issue alone; that the State had dis-
abled itself by its contract with them to tax that sort of 
bank otherwise than it had contracted for (one per cent.), and 
that the assessment and collection, if made under color of 
law, were without any legal authority whatever. It was not 
denied that the two State banks of issue held a very incon-
siderable portion of the banking capital of the State, and 
that the shares of all other associations in the State (of which 
there were many, some created after 1857, and some before), 
with all the privileges of banking except the power to emit 
bills, were taxed like the shares in National banks. The 
court in which the suit was brought decided adversely to 
the position set up, and on appeal the Supreme Court of the 
State—observing that the moneyed associations, saving and 
banking institutions of the State, were banks to all intents 
and purposes, and that their shareholders were taxed at the 
same prescribed rate as the shareholders in the National in-
stitutions—affirmed the decision. The case was now brought 
here for review. Many shareholders in the National banks 
in Missouri had also refused to pay the tax laid under the 
State statute, and the present case was in the nature of a 
test case to settle its validity; more than $300,000 of such 
taxes, as was said, being dependent on the judgment.

Messrs. Evarts and Broadhead, for the plaintiff in error:
1. We assume, as matter of law, that the State of Mis-

souri has disabled itself by contract with the two now exist-
ing State banks of issue from laying any tax upon them, or 
upon their shares, but that of one per cent.*  And we assume 
also, that no taxation by the State upon the capital of the 
National banks can be at present made, under any Federal 
legislation existing, nor any upon the shares except under 
the permissive and restrictive authority of the 41st section 
of the act of Congress of June 3d, 1864.f How, then, can

>f
id

* Home of the Friendless v Rouse, 8 Wallace, 430.
t Gordon v. The Appeal Court, 3 Howard, 133; Van Allen v. The Asses-

sors, 3 Wallace, 573; People v. The Commissioners, 4 Id. 244; Bradley v. 
The People, lb. 459.
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the tax in question, even admitting it to be a tax on shares, 
as distinguished from one on capital, be justified? The fact 
that certain State institutions—sometimes called banks, and 
without impropriety—are subjected to the same rate and 
method of taxation as are applied to the National banks is 
no answer to our question; for the 41st section provides, as 
the final condition to the validity of State taxation of the 
shares of National banks, that the tax so imposed “ shall not 
exceed the rate imposed upon the shares in any of the-banks 
organized under the authority of the State,” where the Na-
tional bank is located. But,

2. The tax is really a tax on the capital of the banks. 
The shares are not taxed at all. The shareholder has noth-
ing, under the Missouri statute, to do with the matter. He 
makes no return of his shares. It is “the president or other 
chief officer of such corporation ” who delivers to the asses-
sor the list of all the shares in the bank; and it is the cor-
poration which, by the express words of the State statute, 
pays the tax. That the corporation gets it afterwards, as it 
can and if it can, does not change the case.

Messrs. Blair and Dick, contra:
1. The Supreme Court of Missouri has decided that the 

two institutions organized under the act of 1857, are not the 
only “ banks ” in the State, but on the contrary, that the 
banking institutions organized under the laws of the State 
which confer banking privileges without the power of issuing 
paper, are banks; and this is in harmony with the ruling of 
this court in the case of The Bank for Savings n . The Collector,*  
which says:

“ Banks, in the commercial sense, are of three kinds, to wit. 
1st, of deposit; 2d, of discount; 3d, of circulation; all or any 
of these functions may be and frequently are exercised by the 
same association ; but there are still banks of deposit, without 
authority to make discounts, or issue a circulating medium.

* 3 Wallace, 495, 512.
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The revenue laws of Congress also recognize banks with-
out circulation as “ banks ” for the purposes of taxation.

The meaning given by the plaintiff to the State statute, 
assumes that the word “ banks ” means, always, “ banks of 
issue,” which it does not always mean.

2. The bank is made by the State statute the agent of each 
individual shareholder, and acts merely as such. This is a 
convenience to him as also to the State; and is not unlawful.

Mr. Justice DAVIS delivered the opinion of the court.
This case has received the careful consideration of the 

court, as well on account of the principle involved, as of the 
large amount of money dependent on the decision of the 
suit.

It is no longer an open question in this court, since the de-
cision in the case of Van Allen v. The Assessors*  that the 
shareholders in a National bank are subject to State taxation, 
although the entire capital of the bank be invested in the 
bonds of the United States, which cannot be taxed by State 
authority. The difficulties which have arisen since that de-
cision do not relate to the abstract right of taxation, but 
grow out of the supposed conflict of State legislation with 
the provisions of the act of Congress on the subject. The 
forty-first section of the act of Congress of 3d of June, 1864,f 
placing these shares within the reach of the taxing power of 
the States, annexed two conditions to the exercise of the 
power. The State was forbidden to tax them higher than it 
taxed other moneyed capital in the hands of its own citizens, 
or to impose on them a tax exceeding the rate imposed upon 
the shares in any of the banks organized under State au-
thority. If there was no discrimination in these particulars 
the State could lawfully tax shares in the National banks. 
It is conceded the tax exacted from the plaintiff in error wras 
not greater than was assessed on other moneyed capital be-
longing to individuals or corporations, but it is claimed that 
it is higher than the rate paid by the State banks.

* 3 Wallace, 573. f 13 Stat, at Large, 111.
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And this brings us to the consideration of the main ques-
tion in the case. It is contended that the tax in question is 
invalid, because the two State banks chartered in 1857, which 
did not, like the remaining eight, become National banks, 
cannot be taxed more highly than one per cent., while the 
assessment of the shares of the plaintiff in error equals 
nearly two per cent. It is not denied that these two banks 
hold a very inconsiderable portion of the banking capital of 
the State, and that the shares of all other associations in the 
State (there being many), with all the privileges of banking 
except the power to emit bills, are taxed like the shares in 
National banks, but it is claimed the proviso in the forty-first 
section of the National banking act, imposing a limitation 
on the power of the States, has reference alone to banks of 
issue. To ascertain the sense in which the word bank is 
used ip the proviso to this section, it is necessary to recur to 
the mischief which Congress desired to guard against. The 
National banks were established to provide a National cur-
rency, at a time when the State banks furnished the entire 
paper circulation of the country. In providing a system by 
which the States, where National banks were located and 
did business, could tax their shares, it was important, as their 
notes came in competition with State bank paper, that there 
should be no unfavorable discrimination against them. It 
was easy to see that an unfriendly State could legislate so as 
to drive them out of circulation, and this consideration in-
duced Congress to limit the State power of taxation in two 
particulars. In declaring that National bank shares should 
be taxed like other moneyed capital, and that no burdens 
should be imposed on them from which State banks were 
exempt, all was done that the necessity of the case required. 
There was nothing to fear from banks of discount and de-
posit merely, for in no event could they work any displace-
ment of National bank circulation. It seems, therefore, 
clear, that the proviso to the forty-first section w’as meant by 
Congress to apply to banks of issue. It is proper in this 
connection to observe, that the changed condition of the 
banking interests of the country, has been the occasion of
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further legislation by Congress on this subject, and that now 
the power of State taxation over the shares of National 
banks is subject only to the restriction that the taxation shall 
not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens.*

Having determined that Congress, in imposing conditions 
on the power of the State to tax, had reference to banks of 
circulation, the question arises whether the tax in this case 
was invalid because of thb status of the two banks left in 
Missouri. According to the words of the law the tax was not 
warranted, but did Congress intend that the law should have 
such an effect? Did it contemplate that the shares of Na-
tional banks should escape taxation, if the State complied, so 
far as it had the ability to do so, w’ith the requirements of 
the forty-first section of the National Banking Act? In our 
opinion the answers to these inquiries must be in the nega-
tive. It is a universal rule in the exposition of statutes that 
the intent of the law, if it can be clearly ascertained, shall 
prevail over the letter, and this is especially true where the 
precise words, if construed in their ordinary sense, would 
lead to manifest injustice.f

It is very clear that Congress, in conceding to the States 
the right to tax, adopted a measure which it was supposed 
would operate to restrain them from legislating adversely to 
the interests of the National banks. The measure itself 
had reference to prospective legislation by the States, and 
its object was accomplished when the States conformed, as 
far as practicable, their revenue systems to it. Exact con-
formity was required, if attainable, but the law-making power 
did not intend such an absurd thing, as that the power of the 
State to tax should depend on its doing an act, which it had 
obliged itself not to.do. It was well known at the time, and 
Congress must be supposed to have legislated on this sub-
ject with reference to it, that States, by contract with indi-
viduals or corporations, could grant away the right of taxa-

15 Stat, at Large, p. 34.
Dwarris on Statutes, chap. 12; Perry v. Skinner, 2 Meeson & Welsby, 
; Stocker v. Warner, 1 Commons’ Bench, 149.
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tion, and that this power had been frequently exercised. It 
was equally within the knowledge of Congress that the policy 
on this subject varied in different States; while some of them 
retained in their own hands the power of taxation over all 
species of property, except such as were devoted to religious 
or charitable purposes, others had parted with it to interests 
of a purely business character, like banks and railroads. 
Can it be supposed that Congress, in this condition of things 
in the country, meant to confer a privilege by one section of 
a law which by another it made practically unavailable ? If 
the construction contended for by the plaintiff, in error be 
allowed, then a State so unfortunate as to have a single 
bank, whose shareholders are exempt by contract from tax-
ation in the manner provided by Congress, can derive no 
benefit from the power given to tax the shares of National 
banks. And this further consequence would follow, that the 
shareholders of National banks located in one State would 
escape all taxation, while those whose property was invested 
in banks in a different locality, would have to contribute 
their full share of the public burdens. This court will not 
impute to Congress a purpose that would lead to such mani-
fest injustice, in the absence of an express declaration to 
that effect. Without pursuing the subject further, it is 
enough to s'ay, in our opinion, Congress meant no more by 
the second limitation in the proviso to the forty-first section 
of the National Banking Act, than to require of each State, 
as a condition to the exercise of the power to tax the shares 
in National banks, that it should, as far as it had the capa-
city, tax in like manner the shares of banks of issue of its 
own creation.

Testing the case in hand by this rule it is apparent that 
the tax complained of was properly assessed and collected. 
Missouri has complied, so far as it had the ability to do it, 
with the demands of the law.

The legislature, as soon as the National banking system 
was created, passed a law enabling the ten banks of issue in 
the State to wind up their business, in order that their share-
holders could, if they chose, transfer their interests to the
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new system. Eight of these banks availed themselves of 
the privilege, surrendered their charters as State corpora-
tions, and became National bank associations. Two of them 
declined the proposition tendered by the State, and are still 
doing business in St. Louis. There is no way the State 
could compel them to relinquish their charters, nor has it 
the power to tax their stockholders on their shares of stock. 
Having contracted with these banks to accept from them 
annually, in lieu of all taxes, one per cent, on their paid-in 
capital stock, it cannot turn round and assess a tax on the 
shareholders. As the State did all that it could to conform 
its legislation to the requirements of the law, it was there-
fore in a condition to impose the tax in question on the shares 
of stock held by the. plaintiff in error.

It is objected that the mode of assessment provided by the 
general revenue: law of the State, is inconsistent with the 
provisions of the act of Congress of June 3d, 1864, as it re-
quires the tax assessed on the shares of stock, to be paid by 
the corporations respectively instead of the individual share-
holders. This was one of the questions in the case of the 
National Bank v. Commonwealth, decided at this term,*  and it 
was there held that this mode of assessment was not incon-
sistent with the terms of the law, but in all respects unobjec-
tionable. It is unnecessary to repeat the argument presented 
in that case, or to consider the point further, as wë see no 
reason to question the soundness of that decision.

Judgm ent  af fir med .

The  City  v . Lams on .

• A holder of coupons which have been cut off from the bond to which 
they were originally attached, may bring suit on them, if they repre-
sent interest already due, notwithstanding he be no longer holder of the 
bond to which they belonged. He need not, if he declares properly, 
produce the bond.

Supra, 353.



478 The  City  v . Lams on . [Sup. Ct.

Statement of the case.

2. In suing on the coupons in such case it is proper enough to recite the
bonds in such general way as explains and brings into view the relation 
which the coupons originally held to the bonds, and in some respects 
still hold.

3. The suit does not by such recital—that is to say, by one in the nature of
inducement and by way of preamble only—become a suit upon the bond. 
It is still a suit on the coupons.

4. A coupon, if of the ordinary sort, being but a repetition, as respects each
six months or other stated term, of the contract which the bond itself 
makes on that subject, and but a device for the convenience of the 
holder, a suit upon it is not barred by the statute of limitations, unless 
the time prescribed in the statute be sufficient to bar also suit upon the 
bond.

5. A debt for a specific sum contracted by a city, and invalid because a
statute which authorized the city to contract a debt did not also limit 
the extent of it, is made valid by a subsequent statute recognizing the 
validity of the debt as contracted.

6. "Where bonds issued to bond, fide holders for value, are valid by the judi-
cial decisions of a State when issued, subsequent decisions in the same 
State cannot destroy their validity in such hands. Gelpcke v. City of 
Dubuque (I Wallace, 175), affirmed.

Error  to the Circuit Court for the District of Wisconsin, 
the case being thus:

The 3d section of the 11th article of the Constitution of 
Wisconsin ordains that

“ It shall be the duty of the legislature to provide for the or-
ganization of cities and incorporated villages, and to restrict their 
power of borrowing money, contracting debts, and loaning their credit, 
so as to prevent abuses in contracting debts by such municipal 
corporations.”

With this provision in force as fundamental law, the legis-
lature of the State, on the 2d March, 1857, by an act*  which 
amended and consolidated the several acts relating to the city 
charter, authorized the common council of the city of Keno-
sha to “ borrow, on the corporate credit of the city, any sum 
of money, for any term of time, at any rate of interest, and pay-
able at any place deemed expedient, issuing bonds or scrip 
therefor.” The city accordingly did borrow $100,000 to aid

* Chap. 133, Private Laws.
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in the construction of the Kenosha and Rockford Railroad, 
and it issued bonds in sums of $500 and $1000 each for pay-
ment. They were headed,

“ Issued according to law to the Kenosha and Rockford Railroad 
Company, to aid in the construction of their railroad

and were made payable twenty years from date, at the Peo-
ple’s Bank, in the city of New York, with interest, at the 
rate of ten per cent, per annum, to be paid semi-annually, 
upon the presentation of the proper coupons for said interest. 
For the payment of the bonds and interest, the faith of the 
city was declared to be pledged. The bonds were certified 
by the mayor and city clerk to have been issued under an act 
of the legislature, passed March 2d, 1857, giving authority 
to the city to lend its credit, for the sum specified; and also, 
in pursuance of a vote of the freeholders of the city, taken 
for the purpose of the loan of the $100,000 to the railroad 
company.

Attached to each bond were a series of coupons, like those 
now usually attached to railroad bonds, for the semi-annual 
interest as it should become due in each year. The follow-
ing was the form of those on the bonds for $500 :

$25. The city of Kenosha, Wis., will pay to the bearer twenty-five dollars 
on the 1st day of September, 1860, at the People’s Bank, in the city of New 
York, on presentation of this coupon, being the interest due on that day on 
the bond of said city, numbered 1, dated this 1st day of September, 1857.

G. H. Pau l , 
Mayor.

H. T. West ,
Clerk.

Subsequent to the issue of the bonds the name of “ The 
Kenosha and Rockford Railroad Company ” was changed to 
“The Kenosha, Rockford and Rock Island Railroad Com-
pany;” and a statute of 1859 provided that “the common 
council of the city of Kenosha should have generally the 
charge and control of all interest the city of Kenosha now 
has, or may hereafter have in that railroad.” The act then 
provided that the common council should appoint a railroad 
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commissioner, that when duly appointed he should be ex 
officio a member of the board of directors of the railroad; 
and a statute of 1862 authorized the city “to issue new 
bonds, in exchange for the bonds and scrip heretofore issued 
by said city, on railroad account, now outstanding and un-
redeemed, for the purpose of compromising the indebtedness 
of said city on such terms as may be agreed upon between 
the city and its creditors.”

One Lamson having one hundred and seventy-two cou-
pons for the interest due on the bonds in 1860 and 1861, and 
unpaid, brought suit against the city to recover it. The 
declaration recited in very general terms, the several bonds 
to which the coupons that the plaintiff held had been origin-
ally annexed, setting forth that these bonds themselves had 
been sold and disposed of, to bond, fide purchasers, and had 
since passed from hand to hand in the stock market, like 
other negotiable securities, so that the plaintiff could not 
produce them to the court; that the interest had accrued on 
the same; that the city had neglected and refused to pay it 
at the time and place designated; and that the interest and 
coupons were owned by the plaintiff, and that he brought 
the coupons into court to be cancelled.

The defendant pleaded, 1st, nil debet; 2d, that the several 
supposed causes of action had not accrued to the plaintiff 
within six years from the commencement of the suit; the 
statute of limitations. The plaintiff took issue on the first 
plea, and demurred to the second, which demurrer was sus-
tained.

From the bill of exceptions, it appeared that the plaintiff 
gave in evidence the one hundred and seventy-two coupons, 
his doing which was objected to, but that the objection was 
overruled. It was admitted that all the coupons, with the 
exception of four*  which were annexed to a bond produced, 
were coupons of different bonds of the same issue, but the 
bonds were not given in evidence. It was admitted also 
that more than six years had elapsed since the interest ac-
crued on them.

After the plaintiff rested, the counsel for the defendant
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prayed the court to charge the jury, 1st, that the bonds de-
clared on, as well as the coupons, should have been pro-
duced, in order to sustain the declaration under the issue; 
and 2d, that the city of Kenosha had no authority to issue 
the bonds. Both prayers were refused.

The jury found a verdict for the plaintiff on the first issue 
to the amount of the several coupons, and judgment having 
been given accordingly the city brought the case here.

Mr. Cary for the city of Kenosha, plaintiff in error:
1. If the declaration was upon the coupons, the plea of 

actio non accrevit infra sex annos should have been sustained 
and the plaintiff’s demurrer thereto overruled, for all the 
coupons recovered upon were more than six years past due. 
If the declaration counts upon the bonds, then the plea of 
nil debet not having been demurred to put in issue every fact 
necessary to the plaintiff’s recovery, and required them to be 
proved. Certainly no recovery could be had upon the bonds 
without producing them, when they were counted upon as 
the cause of action and their existence denied by the plea. 
There was no proof that any such bonds had ever been 
made.

2. The only pretence of authority in the city to issue 
these bonds, rests in an act which is in plain repugnance to 
the constitution of the State. It is difficult to conceive a- 
more absolute grant of power, or one that would more com-
pletely subject the whole property of the city to the wild 
and reckless schemes of the city council, for fancied improve-
ments, than that act gives. It would be the duty of this 
court, under any circumstances, to hold the act unconstitu-
tional and void. But the act has already been declared void 
by the Supreme Court of the State of Wisconsin,  which is 
the proper tribunal to determine its validity under the con-
stitution of Wisconsin, and the decision of that court on this 
question, is conclusive upon this court.

*

Messrs. Carpenter and Lynde, contra.

* Foster v. Kenosha, 12 Wisconsin, 616.
VOL. IX.
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Mr. Justice NELSON delivered the opinion of the court.
We agree that if this were an action upon the bonds to 

recover instalments of interest that had accrued thereon, al-
though such instalments had been duly assigned to the plain-
tiff, there would be great difficulty in maintaining it in his 
name, as well as without producing the bonds, as the proper 
evidence that interest was due. The plaintiff, under such 
circumstances, doubtless, would have a remedy for withhold-
ing the interest; but it is not necessary or material to stop 
and point it out in the present case; for we do not regard 
the action as founded upon the bonds, but upon the coupons. 
The bonds are recited in very general terms, it is true, in 
the declaration; but, it is by way of explaining and bringing 
into view the relation which the coupons originally held to 
the bonds; and which, in an important sense, they still hold, 
though distinct as it respects ownership, as they represent 
the interest that had become due upon them. The relation 
we refer to is, that these coupons are not received, or in-
tended to have the effect of extinguishing the interest due 
on the bonds; as this collateral security, or rather, this evi-
dence of the interest, upon well-settled principles, cannot 
have that effect without an express agreement between the 
parties. Besides, the coupons are given, simply as a conve-
nient mode of obtaining payment of the interest as it be-
comes due upon the bonds. There is no extinguishment 
till payment.

The recital is by way of inducement, as is familiar to spe-
cial pleaders at common lawT, which Mr. Chitty says is in the 
nature of a preamble, stating the circumstances under which 
the contract was made, or to which the consideration has 
reference.*  The office of an inducement is explanatory, and 
does not, in general, require exact certainty. Thus, says Mr. 
Chitty, when an agreement with a third person is stated 
only as an inducement to the defendant’s promise, which is 
the principal cause of action, it is considered, in general, 
sufficient to state such agreement without certainty of name,

* 1 Chitty on Pleading, 290.
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place, or person,*  and where the matter is unnecessarily 
stated by way of inducement, and might be struck out as 
surplusage, and, as we shall show hereafter, may be said of 
that in the present case, the failure to make proof of the 
statement is not material.

The action, then, being founded upon the coupons, the 
material question arising on this branch of the case is whe-
ther or not the plea of the statute of limitations constitutes 
a good defence. It is admitted that more than six years 
have elapsed since the interest accrued on the coupons, and, 
if barred by this lapse of time, the defence is complete, and 
the court below erred in sustaining the demurrer.

As we have seen, the coupons were made contempora-
neously by the city with the bonds for the accruing interest 
thereon. This appears on their face. The city of Kenosha, 
on the first September, &c., will pay twenty-five dollars at 
the People’s Bank, &c., on presentation of this coupon, being 
the interest due that day on the bond of said city, numbered 
one, dated 1st September, 1857, which bond itself contains 
a covenant for the same interest. The coupon is not an in-
dependent instrument, like a promissory note for a sum of 
money, but is given for interest thereafter to become due 
upon the bond, which interest is parcel of the bond, and par-
takes of its nature; and the bond, being of a higher security 
than a simple contract debt, is not barred by lapse of time 
short of twenty years; and, as we have seen, this contempo-
raneous coupon does not operate as an extinguishment of 
the interest, unless there has been an express agreement to 
that effect. These coupons are, substantially, but copies 
from the body of the bond in respect to the interest, and, as 
is well known, are given to the holder of the bond for the 
purpose, first, of enabling him to collect the interest at the 
time and place mentioned without the trouble of presenting 
the bond every time it becomes due; and, second, to enable 
the holder to realize the interest due, or to become due, by 
negotiating the coupons to the bearer in business transac-

1 Chitty on Pleading, 291.
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tions, on whom the duty of collecting them devolves. This 
device affords great convenience to all persons dealing in 
these securities, especially to the holders in foreign countries, 
who otherwise would be obliged to forward the bond to the 
place of payment of the interest each time it became due, or 
trust them to the hands of their correspondents in the coun-
try where the payment is made.

This convenience in the collection by the use of coupons, 
as is apparent, very much facilitates the negotiation of these 
securities abroad, and enhances their value in the foreign 
market. And any decision that woukl have the effect to 
lessen or impair the higher security for the interest as found 
in the bond, by the use of these coupons, would necessarily, 
to that extent, defeat the purpose for which they were de-
signed. As we have seen, there is nothing in the contract 
between the parties that would lead to the conclusion the 
nature or character of the security by the bond for the in-
terest was to be changed or lessened by the issue of the cou-
pons, but the contrary; for if any such change had been 
intended, it should have been in some way indicated in the 
body of them. There was but one contract, and that evi-
denced by the bond, which covenanted to pay the bearer five 
hundred dollars in twenty years, with semi-annual interest 
at the rate of ten per cent, per annum. The bearer has the 
same security for the interest that he has for the principal. 
The coupon is simply a mode agreed on between the parties 
for the convenience of the holder in collecting the interest 
as it becomes due. Their great convenience and use in the 
interests of business and commerce should commend them 
to the most favorable view of the court ; but, even without 
this consideration, looking at their terms, and in connection 
with the bond, of which they are a part, and which is re-
ferred to on their face, in our judgment it would be a depar-
ture from the purpose for which they were issued, and from 
the intent of the parties, to hold, when they are cut oft from 
the bond for collection, that the nature and character of the 
security changes, and becomes a simple contract debt, in-
stead of partaking of the nature of the higher security of
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the bond, which exists for the same indebtedness. Our con-
clusion is, that the cause of action is not barred by lapse of 
time short of twenty years. Recurring again to the decla-
ration, we have said that the preamble, or inducement, was 
unnecessary, and might well be rejected as surplusage. As 
we have seen, it recites, in very general terms, the bonds to 
which the several coupons in suit were annexed. Now, each 
coupon itself contains substantially, on its face, all this in-
formation. It is issued for interest due at a certain day and 
place on a bond, giving its number and date. Another form 
adds the amount, but this is unimportant, as the bond is • 
sufficiently identified without it. The production of the 
coupon, therefore, at the trial, will show the relation it bears 
to the bond, and, if our opinion is sound, that in this con-
nection it cannot be legally severed from it till the interest 
is paid, a count upon the coupon is all that can be material.

The only remaining question in the case is as to the au-
thority of the city of Kenosha to issue bonds to which the 
coupons were annexed.

The act of 1857 of the legislature which amends and con-
solidates the several acts relating to the charter of the city, 
confers full authority upon the common council to borrow 
on the corporate credit of the city any sum of money for any 
term of time, at any rate of interest, and payable at any 
place deemed expedient, issuing bonds or scrip therefor. It 
is admitted this authority would be sufficient, but it is in-
sisted that the statute exceeds the authority of the legisla-
ture under the third section of the eleventh article of the 
State constitution, which, it is asserted, requires the legisla-
ture to limit or restrict the amount of money to be raised by 
the city. Without inquiry into this question, it is sufficient 
o say that, after the city had passed the ordinance lending 

its credit to the railroad company to the amount of $100,000, 
t e legislature ratified it. This was equivalent to an original 
limit of this amount.

It is urged also that the Supreme Court of Wisconsin has 
e d that the act of the legislature conferring authority upon
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the city to lend its credit, and issue the bonds in question, 
was in violation of the provision of the constitution above 
referred to. But, at the time this loan was made, and these 
bonds were issued, the decisions of the court of the State 
favored the validity of the law.*  The last decision, cannot, 
therefore, be followed«!

Judgm ent  af fi rme d .
Dissenting, Mr. Justice MILLER.

Ing le  v . Jones .

1. Although by the statutes of Maryland which are in force in that part of the
District of Columbia which makes the county of Washington, judgment 
against an administrator for his testator’s debts should be entered only 
for assets as they shall come into his hands, still, a judgment in the or-
dinary form will not prevent the creditors filing a bill to charge the 
realty where the record shows that after such judgment the auditor of 
the court has, in pursuance of a reference by the court to him, found the 
personalty insufficient to pay the debt, and that recourse must be had to 
such realty.

2. The law governing there, makes the proceeding against the administrator
and the heir, when the latter proceeding is necessary, entirely inde-
pendent of each other. If it be necessary to resort to the realty to dis-
charge debts, a proceeding against the heir must be instituted, and in 
that case, whatever has been done by the administrator is without 
effect, as to the property sought to be charged. A judgment against the 
administrator is not evidence against the heir, and the demand must be 
proved in all respects as if there had been no prior proceeding to effect 
its collection.

3. When a will imposes on an executor, who is named, duties foreign to those
which come within'the scope of an executor’s ordinary functions, such 
powers do not pass to an administrator unless it be clear that it was the 
intention of the testator to make him a donee of the power.

4. A mere administrator, not the donee of such a power, cannot plead the
statute of limitations to defeat a suit brought on a judgment, by a cred-
itor seeking to charge the realty with his debt;

5. The three months allowed by the 69th of the Rules in Equity, for the

* See Dean v. Madison, 7 Wisconsin, 688; Clark v. Janesville, 10 M« 
136.—Rep .

j- Gelpcke v. Dubuque, 1 Wallace, 175.
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taking of testimony, has reference to the taking of testimony by both 
parties; defendants as much as complainants. It is for the court be-
low to decide whether further time shall be given or refused, and ordi-
narily the' determination of the question would not be deemed a fit 
subject for review by this tribunal, though cases may occur of so flagrant 
a character that it "would be its duty to interpose.

6. It refused to interpose, though the court below had been prompt in setting
down a case for hearing, the case having been one by a complainant 
having a pretty plain right, from the enjoyment of which he was kept 
by a defendant in possession, who had been contesting the case for eigh-
teen years with great pertinacity, and with the interposition of all kinds 
of technical objections.

7. The necessity of an order for the sale of real property to pay debts being
clear, the court may direct an ascertainment of the whole amount of the 
testator’s liabilities when the sale is confirmed. It is not indispensable 
that such ascertainment have been made before the sale was ordered.

Appe al  from the Supreme Court of the District of Co-
lumbia; the case being this:

By certain ancient statutes of Maryland, in force within 
the District,*  it is enacted that in suits against an adminis-
trator he need not plead plene administravit, nor anything 
relative to assets; and that he shall not be burdened further 
than these have come to his hands; but that after verdict 
against the administrator, the court shall assess the pro rata 
which he ought to pay; and to do this the court is authorized» 
‘‘when the real debt or damages are ascertained (meaning 
by verdict or confession) to refer the matter to an auditor, 
to ascertain the sum for which judgment shall be given.” In 
case the judgment shall be for a sum inferior to the real 
debt, it shall go on and say, “ that the plaintiff is entitled to 
such further sum as the court shall hereafter assess on dis-
covery of further assets in the hands of the defendant.”

These statutes being in force—and the 69th of the Equity 
Bules set forth by this court for the governance of courts 
below in equity causes, prescribing that “ three months, and 
no more, shall be allowed for the taking of testimony after 
the cause is at issue, unless the court or a judge thereof 
shall, upon special cause shown by either party, enlarge the 

1786, chapter 80, g i; act of 1798, chapter 101, subchapters 7, 8, 
ti vii, viii, ix.
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time”—Zephaniah Jones, a builder, entered in 1851 into a 
contract with Miss Ann R. Dermott for building her a large 
house in Washington; she agreeing to pay him $24,000 for 
his work; parts of the sum to be paid as the building ad-
vanced. The house was so far built as to be ready for de-
livery in May, 1852, and it was delivered to Miss Dermott 
accordingly; its yearly rental being subsequently estimated 
at from $7000 to $8000. Before the completion of things on 
either side, misunderstandings arose, and Miss Dermott re-
fusing to pay the balance claimed by Jones, he sued her to 
recover it. The suit was earnestly contested; technical ob-
jections being raised wherever they could be set up. Jones 
obtained a verdict and judgment, but it was reversed here 
on objections of this kind. Being thus sent back he then ob-
tained a second verdict and judgment, which was reversed 
on like grounds. Settlement of the claim was thus greatly 
protracted.

In the progress of the contest Miss Dermott departed this 
life, leaving debts; leaving the house which Jones had built 
and the ground on which it stood (her chief realty), some 
(not very considerable) personalty, and a will of a peculiar 
kind.
' By this will she appointed eight executors, one of them 
being a certain John P. Ingle. The executors and their 
survivors, in the performance of the “ powers, commissions, 
charges, functions, and duties,” which she gave them along 
with “the exclusive care, management, and stewardship of 
her estate,” were to have its entire management and control 
during an uncertain time named by her. They were to rent 
the real estate, and out of the rents and the personal estate, 
not otherwise disposed of, were to pay her funeral expenses, 
and her other debts, without regard to limitations of time, 
“ if found according to their best judgment really due in con-
science;” to pay several legacies, and to pay also an annuity, 
while their duties were executing, though after the execu-
tion accomplished, it was to be a charge on the estate; they 
were to pay all such debts of her brother, contracted by 
him in a place and within a time named, as they should,
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“according to the best of their judgments and discretions, deem 
due in conscience, and no other debts or pretended debts of his 
contracting.” They were authorized to sell certain lots in 
an old cemetery, and to buy others in a new one, and to 
build there a vault to receive her remains. The power was 
given to mortgage her real estate, if found necessary to pay 
debts. After the debts and legacies were all satisfied the 
entire estate was to be delivered over to twenty trustees, 
named in the will, one Stringfellow being the first named, 
to whom and their heirs it was devised for a charity de-
scribed; a charity, however, which now was confessedly void, 
and which could not be enforced as against her heirs.

All the persons named as executors declined to act ex-
cept one of them, John P. Ingle, already named. He, how-
ever, after taking letters and defending against Jones’s suit, 
but not wholly settling the estate, died during the progress 
of the controversy; thus leaving no executor to the will. 
Miss Dermott had provided in that instrument that if the 
surviving executor should die while the trusts were yet ex-
ecutory, the execution of her will, &c., “ shall not devolve 
upon the executor of such deceased executor, but upon such 
person or persons as the vestries of St. John and Trinity 
Churches*  may elect to go on and complete this will in so 
far as the execution thereof is committed to my said execu-
tors, and that proper letters of administration with the will 
might be granted by the court or authority competent for 
the purpose, to the person or persons so elected.” But the 
vestries of the two churches named by Miss Dermott did not 
elect any one in pursuance of her will to take his place, and 
the court in Washington competent for that purpose, acting 
under a statutef which authorized the appointment of such 
an administrator, but was silent as to the powers which such 
a representative of the decedent shall have, appointed one 
John H. Ingle, administrator de bonis non, with the will an-
nexed.

Against this administrator de bonis non, &c., Jones finally,

* Two Episcopal churches in Washington.
t Act of Maryland, 1798, chapter 101, subchapter 5, § 6, &c.
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in 1865, and after fifteen years’ prosecution of his suit, ob-
tained a judgment. The record entry of it was “ for $20,136, 
with interest from April 5th, 1852, with costs, to be levied 
of the goods and chattels which were of the said Ann Der-
mott at the time of her death, which have come, or at any 
time hereafter shall come, to the hands of the said John 
H. Ingle, to be administered, if such goods and chattels be 
sufficient to discharge said damages and costs and all other 
just claims against the same; and if not sufficient, then said 
damages and costs to be levied of said goods and chattels 
ratably with all other just claims against the same.” The 
record proceeded:

“ And, because it is unknown to the court here whether all or 
only such ratable part of said damages and costs ought to be so 
levied, it is referred to the auditor to inquire thereof, according 
to the statute in such case made and provided, and report ac-
cordingly.”

The auditor reported that there were no assets in Ingle’s 
hands which could be applied to payment of the debt. Jones 
thereupon filed a bill in equity in the court below—the bill 
to the decree on which the present appeal was taken—to sub-
ject the testator’s real estate to the payment of the judg-
ment. And the complainant alleging that Ingle, being ad-
ministrator of the unadministered personalty only, had no 
concern with the realty, the court appointed a receiver, one 
Wilson, to take charge of it, and to receive the rents.

The bill thus now brought, made Ingle administrator, &c., 
and Hoe and several others, heirs-at-law of Miss Dermott, 
and Stringfellow with other trustees, parties defendant. 
The former denied the justice of the demand, and pleaded 
the statute of limitations. Hoe and some others filing their 
answers, confessed its validity, did not plead the statute, and 
agreed to the sale of the realty as prayed for. And against 
Stringfellow and the trustees the case went by default.

The cause was put at issue on the 6th of March, 1866. 
The 69th rule in equity, as already stated, allowed the pai- 
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ties three months thereafter to take their testimony. The 
complainant began the taking of his on the 14th of that 
month. Between that time and the 23d, inclusive, he ex-
amined nine witnesses; the complainant’s counsel, to whom 
notice had been given, appearing and cross-examining those 
of them whose testimony was the most important. An ad-
journment was ordered by the examiner, from the 23d of 
March until the 2d of June. A deposition relating to a formal 
matter was then taken, and the complainant’s counsel an-
nouncing that he had closed the examination of witnesses 
on his part, the examiner on that day (four days yet remain-
ing of the three months) sealed up the depositions and trans-
mitted them to the court; no objection being at this time 
made by the defendants.

A side issue, made also about this time, must here be 
referred to. It has been mentioned that the answers of the 
heirs-at-law admitted the justice of Jones’s claim, and as-
sented to the granting of his prayer for satisfaction from 
the realty. On the 23d of May they filed a petition, setting 
forth that these answers were obtained from them by fraud 
practised upon them by an emissary of Jones, and asking 
leave to withdraw those answers, and to file answers de novo. 
The particulars of the case were given by them. Jones 
answered, denying them; but the issue having been one of 
fact, there is nothing in it worthy of report, further than that 
the particular matter was set down for hearing on the 11th 
of June, and that on the 14th the court, refusing to allow the 
withdrawal prayed for, dismissed the petition asking it.

Returning now to the main case. Six days before this 
dismissal—that is to say, on the 11th of June, and still, 
therefore, before the three months for taking testimony had 
completely expired—the court set down the motion for pub-
lication of the testimony on the 8th of June, 1866, and on 
the same day set down the cause for hearing at the then 
term; the petition to take the answers off the file being still 
not passed on and pending. On the 10th of June, the defend-
ants gave notice that they would take testimony on the 19th 
0 the month, and filed objections against the case being
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heard at the then term, and showing afterwards as cause 
that no sufficient opportunity had been allowed to them to 
take rebutting testimony, after the evidence in chief on the 
part of the complainant was closed on the 2d of June, and 
because none was allowed the defendants, heirs-at-law, to 
take evidence in support of the allegations of their petition, 
filed May 23d, for withdrawal of their answers. The count 
below, however, heard the case, and on the 3d of July, 1866, 
finding the amount due to the complainant, and that it was 
necessary to sell the real estate described in the bill to pay 
it, ordered the premises to be sold, and the proceeds to be 
held subject to the further order of the court. From this 
decree it was that Ingle now appealed.

Messrs. JR. J. and J. L. Brent and S. L. Phillips, for the 
appellant:

1. By the old statutes of Maryland which regulate the 
subject, no judgment can be rendered against an adminis-
trator until it is judicially ascertained, on an auditor’s report 
or otherwise, that there is, or is not, any assets in hand, and 
when this fact is ascertained, the judgment is entered and 
moulded accordingly. The true entry and form of making 
up of the record, in such a case as this was, is shown in 
Harris’s Entries,  in which old and approved book of pre-
cedents, it will be seen that there is no entry even of an 
interlocutory judgment on a confession of the debt (or by 
analogy on a verdict establishing it), until the auditor s re-
port is made. There was thus in law no judgment whatever 
on this verdict.

*

2. Did the administrator de bonis non with the will an-
nexed, who sets up the illegality of the claim and also the 
statute of limitations, succeed to the trust estate vested in 
the executor, these trusts being yet unexecuted when that 
executor died? No doubt the testatrix contemplated the o - 
currence of two events, viz., the nomination by the vestries, 
and its ratification by the Orphans’ Court. But she has fade

* Page 104. I



Dec. 1869.] Ing le  v. Jones . 493

Argument for the administrator.*

to say what her intention was in case the Orphans’ Court ap-
pointed a person, upon the failure of the vestries to nominate. 
Did she mean to let the great trusts of her will fail in this 
last case? Certainly not. We must therefore construe her 
will as containing two intents—first, a particular intent that 
her administrator should be named by the vestries; secondly, 
a general intent, that her administrator, however appointed, 
should be the trustee. If so, and both intents cannot be 
gratified, the rule is to construe the will upon the cy-pres 
doctrine, and sacrifice the particular intent, which in such 
case is construed as merely directory and not imperative. 
If this court takes that view, we are let into both defences. 
Of course, if our view is right, the appointment of a receiver 
was improper. [The counsel then went into these points.]

3. The answers of the heirs-at-law of Miss Dermott were 
obtained by contrivance and fraud, and should have been 
taken off the files, that they might answer de novo. [The 
counsel then argued'this point.]

4. The court erred in ordering publication, and refusing 
to allow the defendants to take evidence on the merits. The 
complainant consumed the three months by his evidence in 
chief, and then announced it closed, and on the same day had 
it filed and moved for publication. The defendants in vain 
excepted, and prayed for an extension of time (under the 
69th rule) to rebut the testimony taken; but the court below 
held that we were in fault for not taking testimony pari 
passu with the complainant. The action of the commis-
sioner in closing and sealing the depositions, on the 2d of 
June, cut us out of four days of the three months during 
which we were entitled to take testimony; and even if we 
had served a notice de novo to take it, such had been the 
course of the other side that the time would have been too 
short for us. We were at any rate clearly entitled to keep 
the depositions open for four days to examine any witnesses 
we chose.

Then on the 5th of June, before the three months had 
expired, the court set dowm the motion for publication of the 
testimony on the 8th of June, 1866, and on the same day
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the cause was set down for hearing by order of the court. 
The petition to take answers offfile was still pending, and the 
defendants could not take evidence while pleadings were 
being perfected. If they had gone on to take it under 
those disputed answers, it would have prejudiced their peti-
tion tb take them off the file. In addition, the defendants 
could not know what rebutting evidence to adduce until the 
complainant closed his case on the 2d of June, 1866.

This particular error of the court below was a great one, 
for it saps the foundations of justice, by paralyzing all at-
tempts at defence.

5. The decree was erroneous on its face. Without any 
reference to the auditor to report what other debts than  
Jones’s existed, it decrees the sale of the whole real estate; 
omitting to adjudicate the amount or insufficiency of the 
personal estate, so as to subject the realty to the payment 
of the deficiency for which it was only responsible.

*

Messrs. Davidge and J. H. Bradley, contra.
Mr. Justice SWAYNE delivered the opinion of the court.
This is an appeal in equity from the decree of the Supreme 

Court of the District of Columbia. The record is volumin-
ous, and contains numerous exhibits, and much of detail, 
which we have not found it necessary to consider. The 
material facts lie within a narrow compass, and the ques-
tions presented for our determination are neither numerous 
nor difficult of solution. On the 22d of April, 1851, the 
testatrix and the appellee entered into a contract for the 
erection by the latter of a large building in the city of Wash-
ington. She was to pay for the structure the sum of $24,000; 
$5000 on the 1st of July, 1851; $5000 on the 1st of October 
following, provided certain parts of the building were then 
ready for occupation; and the remaining $14,000 on the 1st 
of January, 1860, with interest, as stipulated. The first in-
stalment was duly paid. Nothing has been paid since. Pos-
session of those parts of the building to be first completed 
was delivered in December, 1851, and of the residue in Apiil,
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1852. In May, 1852, Jones sued for the instalment due on 
the 1st of October, 1851, and recovered. The judgment was 
reversed by this court.*  The declaration was then amended 
by withdrawing the special counts and enlarging the ad quod 
damnum to $40,000, and a verdict and judgment were re-
covered for $22,149, and interest. This judgment was also 
reversed.f The case was again tried, and a verdict and 
judgment were recovered for $20,136.23, with interest from 
the 5th of April, 1852. The auditor of the court was di-
rected to ascertain the amount of assets in the hands of 
Ingle, the administrator, which could be applied in payment 
of the debt. He reported that there were no assets avail-
able for that purpose. Jones thereupon filed this bill to 
subject the real estate therein described to the payment of 
his demand.

It is insisted by the counsel for the appellants that the 
judgment is erroneous in form, and is, in fact, only inter-
locutory. This objection is well taken. According to the 
statutes of Maryland, which are in force in the county of 
Washington, the judgment, under the circumstances, should 
have been entered only for assets as they should thereafter 
come into the hands of the administrator. But this fact is 
immaterial. The case is governed by the local law. That 
law makes the proceeding against the administrator and the 
heir, when the latter proceeding is necessary, entirely in-
dependent of each other. The duties of the administrator
are confined to the personal estate, and never extend beyond 
it. If that be insufficient to discharge the debts, and it be 
necessary to resort to the realty of the deceased for that 
purpose, a proceeding against the heir must be instituted, 
n that event, whatever has been done by the administrator 

is without effect, as to the property sought to be charged, 
judgment against the administrator is not evidence against 
e heir. The demand must be proved in all respects as if 
ere had been no prior proceeding to effect its collection,

* 23 Howard, 220. f 2 Wallace, 1.
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and the statute of limitations may be pleaded with the same 
effect as if there had been no prior recovery against the 
personal representative.*

We have examined with care the proofs in the record 
of the complainant’s demand as set forth in the bill, and are 
satisfied with the amount found by the decree. It could be 
productive of no good to vindicate this view of the subject, 
by entering into an analytical examination of the testimony. 
We are not unmindful of the .length of time through which 
the complainant has been pursuing his remedy, nor of the 
verdicts which have been rendered in the trials at law. 
They were the results of vigorously contested litigation, 
after the most elaborate preparation of the case. Nor are 
we unmindful that the court below, in the case before us, 
came substantially to the same conclusion. Our judgment, 
however, has been formed upon grounds "wholly apart from 
these considerations. If the question were res Integra in this 
case, and now for the first time to be passed upon, we should 
have no difficulty in sustaining the decree. We think the 
full amount found by the court is justly due.

Ann R. Dermott, by her will, appointed eight executors, 
and clothed them with important powers and duties. They 
were to have the entire management and control of the 
estate during the uncertain time specified. They were to 
rent out the real estate. Out of the rents and the personal 
estate, not otherwise disposed of, they were to pay her debts, 
without regard to limitation of time; to pay her funeral ex-
penses ; several legacies, amounting in the aggregate to be-
tween $3000 and $4000; to pay an annuity of $400, while 
their duties were executory, after which it was to be a charge 
upon the estate; they were to pay, in their discretion, certain 
debts of her brother; they were to build a vault to receive 
her remains, and they were authorized to sell two cemeteiy 
lots. The power was given to mortgage, if found necessary 
to pay debts. After the debts and legacies were all satisfie , 
the entire estate was to be delivered over to twenty trustees,

* Statutes of Maryland of 1786 and 1798; Collinson v. Owens et al., 6 Gil 
& Johnson, 4; 8 Peters, 528.
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named in the will, to whom and their heirs it was devised,-to 
enable them to found and support a female orphan asylum. 
The beneficiaries were to be such destitute white orphans 
as the trustees, or any corporation which might succeed 
them, should select. The provision for this charity is ad-
mitted on both sides to be void. The statute o£ the 43d 
Elizabeth never was in force in Maryland. The trust re-
sulted for the benefit of the heirs-at-law;*  All the persons 
named as executors declined to act, except one of them, 
John P. Ingle, who qualified, and took out letters testamen-
tary. lie died, whereupon the defendant, John IL Ingle, 
was appointed administrator, with the will annexed. The 
will provides, that if the surviving executor should die while 
the trusts are executory, their execution should devolve upon 
such person or persons as the vestries of St. John and Trin-
ity Churches should elect to go on and complete their exe-
cution, so far as they were committed to the executors, and 
she desired that letters of administration, with the will an-
nexed, or other competent authority, should be granted to 
the person or persons so elected. The vestries made no 
election. Letters were granted by the judge of probate to 
John II. Ingle, as if the will contained no such provision.

The question whether the administrator thus appointed 
could exercise any authority as to the real estate is deemed 
an important one by the counsel on both sides, and has been 
fully argued. The Maryland statutes which bear upon the 
subject provide for the appointment of an administrator de 
bonis non, with the will annexed, but are silent as to his powers. 
By the common law his duties are confined to the personal 
estate, unadministered by his predecessor. Whatever au-
thority he may possess as to the real estate must be derived 
from the will. If not found there in express terms,, or by 
necessary implication, it has no existence. Hence the test, 
ln all such cases, is the intention of the testator. Many 
° the duties enjoined upon the executors were foreign to 
t ose which come within the scope of their ordinary func-

6 V' Attorney-^enerah 5 Harris & Johnson, 400; Same v. Same, 
’ Wildeman v, The Mayor of Baltimore, 8 Maryland, 554.

Vol . ix. 32 J
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ti&ns. Such a power never passes by devolution to an ad-
ministrator, unless it be clear that it was the intention of the 
testator that he should become the donee of the power, in 
place of the executor appointed by the will. If no provision 
be made by the will for such substitution, the power does 
not become extinguished, but the case falls within the cate-
gory of those where a court of equity will not permit a trust 
to fail for the want of a trustee, but will appoint one, and 
clothe him with authority adequate to the duties to be dis-
charged.*  In the case under consideration it is clear the 
testatrix did not intend that any one not clothed with the 
sanctions she prescribed should be intrusted with any duty 
touching her estate. The administrator occupies the same 
relation to the realty as if he were administrator de bonis non 
without the will annexed, and the testatrix had died intes-
tate. This disposes of the questions raised as to the statute 
of limitations. The administrator alone has interposed that 
defence. It cannot avail those'who represent the real estate, 
and "who are the only parties in interest in this proceeding.

It was proper for the court to appoint a receiver. Until 
this was done there was no one authorized to take charge of 
the property and receive the rents.

Upon looking carefully into the record we find no foun-
dation for the imputation that the answers of the heirs-at-law 
were obtained by fraud or contrivance. It was within the 
discretion of the court to allow them to be taken off the 
files and the parties to answer de novo, or to overrule the ap-
plication made for that purpose. We think this discretion 
was not abused.

It was strenuously insisted that the court erred in refus-
ing further time to the defendants to take testimony. The 
earnestness with which the point was pressed has induced us 
to examine it with more care than we should otherwise have 
deemed necessary. The cause was put at issue on the 6t 
of March, 1866. The 69th rule in equity allowed the parties --------------

* Egerton, Administrator, v Conklin, 25 Wendell, 233; De Peyster »• 
Clendining, 8 Paige, 296; Dominick v. Michael, 4 Sandford, 402; Cole »• 
Wade, 16 Vesey, 42; 1 Chance on Powers, 658, 681.
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three months thereafter to take their testimony. The com-
plainant commenced taking his on the 14th of that month. 
Between that time and the 23d, inclusive, he examined nine 
witnesses. Notice was given to the defendant’s counsel. 
He appeared and cross-examined the witnesses so far as he 
chose to do so. An adjournment was ordered by the exam-
iner, from the 23d of March until the 2d of June. A single 
deposition relating to a formal matter was then taken. The 
examiner thereupon closed the testimony and returned it to 
the court. It does not appear that the defendants made any 
objection to the adjournment, or manifested any desire to 
take testimony during the period of more than two months 
between the time of the adjournment and the time to which 
it extended. The application for further time was heard 
and overruled by the court on the 8th of June. The rule 
referred to provides that “ three months, and no more, shall 
be allowed for the taking of testimony after the cause is at 
issue, unless the court or a judge thereof shall, upon special 
cause shown by either party, enlarge the time.” The three 
months are allowed for the taking of testimony by both par-
ties. The limitation applies as much to defendants as to 
complainants. It is for the court or judge to decide whether 
further time shall be given or refused, and ordinarily the 
determination of the question would not be deemed a fit 
subject for review by this tribunal. Cases may, however, 
occur of so flagrant a character that it would be our duty to 
correct the error. In the case before us the complainant’s 
testimony was substantially closed on the 23d of March. 
The defendants had from that time until the 6th of June to 
take testimony on their part in the regular way. No reason 
is given why they deglected to do so. Indeed they were 
bound to proceed as soon as the cause was at issue. They 
bad no right to wait until the complainant was through; 
They knew from the previous trials at law what his testi-
mony would be. If there was any surprise, and an exten-
sion of time was necessary, doubtless it would have been 
given. The complainant was pursuing the residue of his 
compensation for the house he had built. He had delivered
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possession years before. The house was large and valuable. 
The proof is that it rented for from seven to eight thousand 
dollars per year. IJis expenditures had been large. He 
had received less than a quarter of the contract price, and 
nothing for his extra work. He had recovered two verdicts 
for the amount claimed. He had been engaged for more 
than fourteen years in a bitter and expensive litigation, in 
which every possible impediment had been thrown in his 
way. In the light of these facts we are not prepared to say 
that the court below erred in the ruling complained of.

There is no error apparent on the face of the decree. It 
finds the amount due to the complainant, and that it was 
necessary to sell the real estate described in the bill to pay 
it. It orders the premises to be sold in the manner pre-
scribed, and the proceeds to be held subject to the further 
order of the court. The auditor had found and reported 
the deficiency of assets requisite to give the court jurisdic-
tion and to entitle the complainant to the relief sought by 
his bill. The necessity of making the sale, if the complain-
ant’s demand was to be paid, was clear upon the proofs, and 
was not denied by the answers. The amount of the liabili-
ties to be paid out of the proceeds might have been ascer-
tained before the decree of sale was made, but that was not 
indispensable. It may as well be done when the sale is con-
firmed. The rights of all parties in respect to the fund can 
then be ascertained, and payment and distribution be ordered 
accordingly. It is not alleged that the premises were sus-
ceptible of division, or if they were, that it was not neces-
sary to sell the whole. No such issue is made in the plead-
ings, and no such proof is found in the testimony.

It is now nearly eighteen years since’ the complainant com-
menced a suit to recover what has been adjudged to him in 
this case. The conflict has been flagrant ever since. The 
demand seems to us to be simple and just. We find no error 
in the record, and the decree of the court below is

Affirm ed .
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Note .

In sequence to the preceding case should be reported an-
other, an offspring from it, and like it, from the Supreme 
Court of the District, the case of

Hoe  et  al . v . Wilso n .

1. Where certain heirs at law seek to set aside a sale of their ancestor’s
realty made under a decree of a competent court ordering, at a credit-
or’s instance, such sale for the payment of a debt due him, they should 
make the creditor on whose application the sale was made a party. All 
the heirs also should be parties. It is not enough that those who bring 
the suit profess to file their bill “ for themselves and the other heirs at 
law,” these last being known and not numerous.

2. This court will reverse and remand a case thus defective as to parties,
although this deficiency have not been made a point at the bar below.

3. It will not consider a case upon documents not in the cause below, though
filed here by consent as if returned under a writ of diminution.

The  decree of the Supreme Court of the District ordering a 
sale of Miss Dermott’s real estate, which the affirmance in the 
preceding case adjudged was rightly made, having been exe-
cuted and a sale made, and the property bought by Wilson, who 
as stated in the report of the case had been appointed receiver 
of its rents, Hoe, there also mentioned as an heir-at-law of Miss 
Dermott, with eight others, her heirs also, who joined with him, 
filed a bill against this Wilson to set aside the purchase, the 
ground of their bill being that he had purchased below the real 
value of the property, and that having been receiver, he was 
incompetent, with proper regard to those rules which equity 
places around all persons standing in positions of confidence, to 
purchase at all. The nine heirs who thus filed the bill professed 
to file it “for themselves and the other heirs at law,” averring 
that there were such others, but not naming them nor saying 
anything as to their number, nor indeed anything else about 
them. The testimony showed the existence of four, and gave 
the names of two in full, with a statement that the full names 
o the two others were not remembered, but that in their names 
occurred, in the one, “O’Neal,” and in the other, “ Jane.” The
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post-office address of the first two was given, and of the other 
two it was stated that they lived “ somewhere in Alabama, post-
office address not remembered.”

Jones, the creditor at whose instance the property was sold, 
and whose debt was to be paid by the proceeds of the sale, was 
not made a party either.

The court below heard the case on its merits, and dismissed 
the bill; no objection being made there at the bar on the ground 
of defect of parties. The complainants brought the case to this 
court, and the record being here the counsel on both sides agreed 
that there should be added to the record of the principal case, 
to have the same effect as if returned under a writ of diminu-
tion, the following proceedings in that cause, to wit, “ the final 
decree of sale, the trustees’ report of sale, the exceptions filed 
to the ratification of the sale and the order of the court thereon, 
the order of ratification of the sale, the deed of the trustee to 
the purchaser.”

Messrs. Melloy and Brent, for the appellants, contended that 
upon obvious principles a receiver should not be permitted to 
bid for the lands of which he has previously had the manage-
ment, citing numerous cases, and especially Anderson v. Ander-
son.^

Messrs. Cox and Davidge, for the appellees, denying this propo-
sition and arguing on it contra, contended that decision on the 
point could not be made, because the bill was defective in par-
ties. The suit could not be instituted by some in the names of 
others• those not joined not being stated to be unknown, nor 
the case otherwise one of that class recognized in the books, 
for a suit for the benefit of parties not joined; as where parties 
are too numerous, or are members of a large association or of 
a large class.

To this it was replied that this point had not been taken below, 
and could not be first taken here.

Mr. Justice SWAYNE delivered the opinion of the court.
The case presented by the record, so far as it is necessary to 

state it, is as follows: The complainants represent themselves to I 
be heirs-at-law of Ann R. Dermott, deceased, and allege that

* 9 Irish Equity Reports, 24.
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they bring their bill against the defendant “for themselves and 
the other heirs-at-law of the said Ann R. Dermott.” The bill 
alleges that by virtue of a decree of sale in the case of Zepha-
niah Jones v. Stringfellow and others, wherein these complainants 
and others were defendants, Wilson, the defendant in this suit, 
became the purchaser of certain real estate of the said Ann R. 
Dermott, deceased, which is particularly described; that this pur-
chase was made by Wilson on the 2d of January, 1867, from the 
trustees named in the decree; that long prior to the purchase, 
and prior to the rendition of the decree under which the sale 
was made, Wilson was, by order of the court in that case, ap-
pointed receiver of the estate of Ann R. Dermott, with autho-
rity to manage and rent the property, which appointment he 
accepted, and executed his bond as such receiver, which was ac-
cepted and approved; that he collected a large amount of rents 
as such receiver; that he was receiver down to the time of the 
purchase in question, and still continued to be such. It is 
averred that by reason of his fiduciary relation to the property 
in question he was incapacitated to purchase; that the sale is 
void at the election of the complainants; and that they elect to 
avoid it, and to have the property resold at the risk of Wilson. 
The bill prays for appropriate special, and for general relief. 
Wilson answered. The answer admits the decree of sale, the 
sale by the trustees appointed to make it, the purchase by Wil-
son, and that he was receiver as alleged in the bill. It denies 
that he was incapacitated to buy, and insists that the sale was 
valid. It avers that he has paid all the purchase-money, and 
received a deed for the property.

We pass by the questions whether the proper remedy of the 
complainants was not by appeal from the order of the court be-
low confirming the salé, and whether the bill is not fatally de-
fective on its face in not averring such confirmation before it 
was filed. These points have been fully argued, but the view 
which we take of the case renders it unnecessary to decide 
them. The defence that the validity of the sale is res judicata by 
reason of the proceedings of these complainants, touching the 
order of confirmation, is not set up in the answer, and cannot, 
therefore, be considered.

But Zephaniah Jones, the complainant in the suit in which 
the decree of sale was made, and. the other heirs-at-law of Ann
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B. Dermott, are indispensable parties. No relief can be given in 
the case before us which will not seriously and permanently 
affect their rights and interests. According to the settled rules 
of equity jurisprudence the case cannot proceed without their 
presence before the court. The objection was not taken by the 
defendant, but the court should, sua sponte, have caused the bill 
to be properly amended, or have dismissed it, if the amendment 
were not made. Instead of. this being done the cause was heard 
and decided upon its merits. This was a manifest error. The 
decree must, therefore, be reversed, and the cause remanded to 
the court below. In that court both parties can take leave to 
amend and can modify their pleadings so as to exhibit the case 
as they may desire respectively to present it. If testimony be 
necessary that also can be taken. We do not consider the sup-
plement to the record filed in this court as before us. It was 
not in the case in the court below. To recognize it here would 
involve the exercise of original instead of appellate jurisdiction. 
Whether it was competent for the receiver to buy at the sale 
made by the trustees is a point upon which we express no 
opinion. We have not reached it, and have not, therefore, had 
occasion to consider the subject.

It is ordered that the decree of the court below be rever sed , 
and that the cause be remanded, with directions to that court 
to proceed

In conf ormit y  to  thi s opinion .

The  Non es uc h .

The court has no jurisdiction of a cause transferred here from the Circuit 
Court by consent of parties. The Alicia (7 Wallace, 572) affirmed.

This  was an appeal from the District Court of the United 
States for the Northern District of Florida to the Circuit 
Court for the same district. There had been no decree 
rendered in that court, but consent of parties was given to 
the transfer of the cause into this court. The record was 
accordingly filed, and the case docketed. Upon the case 
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being called, it was submitted by Mr. Field, Assistant Attorney- 
General for the United States, no opposite counsel appearing.

The CHIEF JUSTICE delivered the opinion of the court.
This court cannot acquire jurisdiction of a cause pending 

in a Circuit Court by transfer. This was determined at the 
last term in the case of The Alicia.*  In that case the record 
had not been filed, and a motion was made to docket and 
dismiss. That motion was denied, on the ground that the 
court could not take jurisdiction. In this case the record 
has been filed, and the cause has been docketed here. The 
order, therefore, must be that the cause be

Dismis sed  fo r  want  of  jur isdic tion .

The  Gra y  Eagl e .

1. A neglect by one vessel, on approaching another in the night, to show
proper signal lights, or her showing a wrong one, does not absolve such 
other vessel, under the act of Congress of April 29th, 1864, prescribing 
the lights which sailing vessels shall carry, from obligation to observe, 
the usual laws of navigation, or such reasonable and practicable pre-
cautions generally as the circumstances allow.

2. A loss equally divided between two vessels, on facts, set forth in the case,
showing fault in both.

Appe al  from the Circuit Court for the District of Wis-
consin.

The owners of the schooner Perseverance filed a libel in 
the District Court of Wisconsin against the schooner Gray 
Eagle, for a collision in which their vessel had been sunk. 
The collision occurred in the Straits of Mackinaw, soon after 
midnight of the 23d of November, 1864, the night not hav-
ing been a dark one; not so dark at least as that the sails of 
vessels could not be seen for near a quarter of a mile. The 
Perseverance had lost her lights in a storm, and was sailing 

* 7 Wallace, 572.
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with a white light, contrary to the rules prescribed by the 
act of Congress, “ fixing certain rules and regulations for 
preventing collisions on the water,” approved April 29th, 
1864, and which made it her duty to carry a green light on 
her starboard side, and a red one on her larboard, “ and no 
others” anywhere. She was sailing down the strait on a 
course E. by 8., with the wind south, and discovered the 
lights of the Gray Eagle about a mile ahead, coming up the 
strait, on a course of about W. N.W.*  The witnesses dif-
fered a little as to these points, but this was according to 
the weight of the testimony. The libel alleged, and the evi-
dence of all the libellant’s witnesses corresponded with its 
statements, that when the Gray Eagle was first seen, or soon 
afterwards, she showed a red light; but that this soon dis-
appeared; after which she showed a green light until near 
the moment of the collision, when she again showed her red 
light. The libellants asserted that they had a right to sup-
pose that the Gray Eagle would pass on the starboard of the 
Perseverance; but that shortly before the disaster she kept 
away, and, although the master of the latter called pn her to 
luff several times, in a loud voice, and at the same time 
ordered his own man at the wheel to put the wheel hard 
a-starboard, the Gray Eagle made no reply, but kept on her 
course, and in less than two minutes struck the Persever-
ance stem on, abreast the starboard quarter, with such force 
as to sink her in about two minutes, the master and crew 
with difficulty saving their lives.

The defence set up by the answer for the Gray Eagle 
was, chiefly,

1st. That the other vessel was sailing without the regula-
tion lights and in violation of tiro act of Congress.

2d. That at a certain place in the bay mentioned “a white 
light was seen about a mile distant, bearing about a point 
on the Gray Eagle’s port bow, which was supposed to be a 
light on shore, or upon a vessel at anchor; that the Giay 
Eagle was then kept away about a point and steadied on her

* A diagram on page 509 may, perhaps, assist the non-nautical reader i 
understanding the statement.—Rep .
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course to give berth to the light; that the light was not dis-
covered to be a vessel’s light in motion by the commanding officer 
until, the Perseverance got within about .three lengths of the Gray 
Eagle, the said light being then nearly ahead and to wind-
ward; that the light was then supposed to be the binnacle 
light of a vessel that had hauled up all she could to pass the 
Gray Eagle to windward; that the mate, not seeing any 
other light, ordered the helm hard a-port, so as to pass on 
the port side and keep off and clear the stern of the vessel, 
and stepped to windward of his vessel, and then heard for 
the first time a cry from the other vessel to port the helm 
hard down, but that it was too late, and that the vessels were 
right together.”

It seemed from the evidence that the light on the Perse-
verance was not reported to the mate in charge of the Gray 
Eagle till near the moment of collision. The mate testified 
that as soon as he saw it he ordered the “ wheel up;” a wrong 
order. The men who had been watching the light cried out; 
“hard down;” a right order, but not the one obeyed.

The District Court dismissed the libel, principally on the 
ground that the Perseverance, having lost her lights, ought 
to have lain by at anchor in the night time, and was ex-
pressly prohibited from sailing with a white light. The 
Circuit Court reversed this decision, and decreed that both 
vessels were in fault, and that the damages should be divided 
between them. From this decree the owners of the Gray 
Eagle appealed.

Messrs. Emmons and Vandyke, for the appellants:
Conceding that the Perseverance lost her regulation lights 

by a vis major, there was no compulsory necessity for her to 
have been under way in the night, in a narrow strait. She 
ought to, and could have lain at anchor. If she must, or 
chose to run, she should have hooded her light, and kept 
out of the way of all other vessels.

She was guilty of premeditated wrongdoing, of violating 
positive law, in carrying a light which she had no right to 
carry, and in not carrying those which, if she insisted on 
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sailing at night, she was bound to have. This was the pri-
mal and proximate cause of the disaster. She criminally 
kept her way and course, displaying a lying signal, and when 
a collision has happened—as collision could hardly else than 
happen—she, then—contemptuously putting aside, as of no 
importance, what it was that her white light indicated and 
declared to the other vessel,—demands damages from that 
other vessel; a vessel itself in the observance of every re-
quirement and which she has recklessly misled. This can-
not be done.*  A party himself in fault cannot recover from 
any one.

No fault is- shown on the part of the Gray Eagle. The 
vessels were running on nearly parallel courses. The light 
thus approaching in so nearly a direct line, there was noth-
ing to indicate that it was in motion, and the Gray Eagle 
supposing it to be a light on shore, or a vessel at anchor, 
kept away about a point, and steadied on her course. It 
was not discovered to be the light of a vessel in motion, 
until they were close aboard one another. The fact that 
this discovery was not made is indisputable. The Gray 
Eagle cannot be held responsible for what may afterwards 
prove to have been an error or mistake in orders given in a 
moment of peril and danger, and when the collision had be-
come inevitable or imminent, nor for mistakes originating 
in or proceeding from the fault of the other vessel.

Messrs. Willey and Carey, contra:
The fact that the Perseverance, owing to the misfortune 

of having lost her regulation lights, had a light prohibited 
to vessels while sailing, did not of itself absolve the Gray 
Eagle from the observance of that degree of caution, care, 
and nautical skill, which the exigencies of the case required. 
If a white light usually represented a vessel at anchor, the 
officers and seamen of the Gray Eagle had no right to con-
clude that it always did. It was their duty, from the moment 
the light was seen, to have watched it carefully, in order to 
ascertain from its bearings, whether the vessel was in motion

* Waring v. Clarke, 5 Howard, 465.
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or at anchor. And if, in the exercise of ordinary nautical 
skill and care, this could have been done, and was. omitted, 
and this omission contributed to the accident, then the Gray 
Eagle must share the burdens of the loss, although the Per-
severance was in fault in running with a prohibited light.

Now the courses of the vessels at first were obviously 
converging courses. The Perseverance held her course of 
E. by 8., closehauled, until the very instant of collision, as was 
her duty.

The Gray Eagle on discovering our light, a mile distant, 
made it about a point over her larboard bow. She then 
ported about a point, to go to the right, or to the starboard 
of our light. Her course was thus made N. W. by W., one 
point higher up than her first course of W. N. W. Now if 
the light had been stationary, after the Gray Eagle had laid 
her course so as to avoid it, it would have continued to bear 
over the larboard bow of the Gray Eagle, increasing in its 
bearings as the light was approached; and this they must
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have known would be the fact. But as our vessel advanced, 
the Gray Eagle would have to be constantly changing her 
course to hold our light on her larboard. In point of fact, 
as the result showed and as must necessarily have been the 
fact, our light must have got over on their starboard bow, by 
the advance of our vessel, and constantly increased in its 
bearings off the starboard bow of the Gray Eagle, as our 
vessel advanced, which they must have known could not be 
if the light was stationary'. All this, with the least watching 
of the light after the first observation had been made, would 
have admonished the Gray Eagle that our light was moving, 
and that as she (the Gray Eagle) had the wind free and on 
the larboard side, it was her duty to avoid our vessel, which 
had the wind on her starboard side. And she would have 
discovered this in ample time to have done so, if she had 
given any attention to the movements of our light.

Mr. Justice BRADLEY delivered the opinion of the court.
The appellants in this court, as in the courts below, 

strongly relied on the point, that the Perseverance was sail-
ing with a white light at night, contrary to the express prohi-
bition of the statutory regulations in that behalf, and, there-
fore, that the common law rule, which prohibits a recovery 
by a party who was himself in fault, and who contributed to 
the damage sustained, ought to be applied to her. But this 
court has frequently held that the omission to exhibit the 
proper light, though a fault which undoubtedly puts a vessel 
print d fa.cie in the wrong, does not exempt other vessels from 
the consequences of negligence on their part. It was so de-
cided in the case of Chamberlain v. Ward.*  That case arose 
under the act of March 2d, 1849, it is true; but that act 
seems quite as stringent in its provisions as the act of 1864, 
and the court, in reference to this question, says: “Failure 
to comply with the regulation, in case a collision ensues, is 
declared to be a fault, and the offending party is made re-
sponsible for all losses or damage resulting from the neglect; 
but it is not declared by that section, or by any other rule

* 21 Howard, 548, 567.
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of admiralty law in the jurisprudence of the United States, 
that the neglect to show signal lights, on the part of one 
vessel, discharges the other, as they approach, from the obli-
gation to adopt all reasonable and practicable precautions to 
prevent a collision. Absence of signal lights in cases falling 
within the acts of Congress renders the vessel liable to the 
extent already mentioned, but it does not confer any right 
upon the other vessel to disregard or violate the laws of navi-
gation, or to neglect any reasonable and practicable precau-
tion to avoid a collision which the circumstances afford the 
means and opportunity to adopt.” We are of opinion that 
the same construction must be given to the act of 1864, and 
that the exhibition of a prohibited light, as well as the omis-
sion to exhibit the proper lights, is insufficient to relieve 
another vessel from the duty of observing the laws of navi-
gation and of using all practicable precautions to avoid a 
collision. It is a fundamental rule of admiralty law that 
where both parties are in fault, both must contribute to 
make good the damage, and this rule will not be deemed to 
be abrogated without an express declaration of Congress to 
that effect.

Supposing, then, the Perseverance to have been in fault 
for not supplying herself with red and green lights, and for 
exhibiting a white light, or for not casting anchor and lying 
by till morning, or for any other reason (which, as her owner 
or master has not appealed, it is to be presumed she was),*  
the only remaining question for us to consider is, whether 
the Gray Eagle was also in fault, so as to be chargeable with 
contributing to the collision. This question, w7e think, has 
been properly answered by the Circuit Court. It is admitted 
by the answer of the appellants that the light of the Perse-
verance was seen when about a mile distant, bearing about. 
one point on the Gray Eagle’s port bow, and was supposed 
to be a light on shore, or upon a vessel at anchor; and that 
t e Gray Eagle was kept away about a point and steadied in 

ei coui8e to give berth to the light; and that it was not dis-
« n Chittenden Brewster, 2 Wallace, 196; McDonough v. Dannevv,
4 Dallas, 198. a
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covered to be a vessel’s light in motion, by the commanding 
officer, until the Perseverance was within about three lengths 
of her. This is a very remarkable admission. The courses 
of the two vessels, after this light was seen, must have been 
at an angle of about two points of the compass with each 
other, and it is demonstrable from all the evidence taken 
together that the Perseverance must have passed from the 
Gray Eagle’s port bow to her starboard bow before the col-
lision took place, and yet it is said that the commanding officer 
did not discover that the light was in motion until within 
three lengths of her. The appellees’ witnesses all testify 
that the red light of the Gray Eagle was first seen, and then 
disappeared, after which her green light only was seen until 
just before the collision. This shows that the Perseverance 
had crossed the Gray Eagle’s course, and that her motion 
must have been seen had a proper lookout been kept on the 
latter. It also shows that the Perseverance properly kept 
on her course; and had the Gray Eagle kept on hers the 
collision would not have occurred. The night was not dark; 
the sails of the vessels could be seen nearly or quite a quarter 
of a mile. It seems to us evident that there must have been 
great negligence on the part of those having charge of the 
Gray Eagle. From the evidence of the appellants’ witnesses 
it appears that there was much confusion on board of her 
just as the collision was about to take place. One of the 
men on the lookout forward says: “ When I sung out to put 
the wheel down, the mate sung out to put the wheel up.’ 
The roan at the wheel testified to the same thing, and says 
that he obeyed the mate’s orders, and that undoubtedly 
caused the collision. Had the mate been on the lookout, as 
an officer in command, with a light ahead, ought to have 
been, the difficulty would not have occurred. We are, there-
fore, of opinion that the men in charge of the Gray Eagle 
were delinquent in their duty under the circumstances of the 
case, and that this delinquency contributed to cause the col-
lision in question, and, as a consequence, that the loss should 
be divided between the parties.

* Decree  af fir med .
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The  Washin gto n  an d The  Greg ory .

1. Where a collision between two vessels results from the fault of both of
them, a party sustaining injuries from the collision may recover dam-
ages against both vessels, and they may be proceeded against in the same 
libel.

2. The damages recovered in such case may be apportioned by the decree
equally between the two vessels; and at the same time the right be 
reserved to the libellant to collect the entire amount of either of them 
in case of the inability of the other to respond for her portion. ♦

Appeals  from the Circuit Court for the Southern District 
of New York.

This was a libel in admiralty by Ann Cavan, to recover 
damages for injuries sustained by her whilst a passenger on 
board the ferryboat D. S. Gregory, crossing the Hudson 
River, from a collision, which occurred September 16th, 
1866, between that boat and the steamboat George Wash- 
ington. The ferryboat was at the time making one of her 
regular trips from her slip at the foot of Montgomery Street, 
in Jersey City, to her slip at the foot of Desbrosses Street, in 
the city of New York. The Washington was an excursion 
boat, and was bound from the pier at the foot of Christopher 
Street to Barclay Street, in New York; intending to proceed 
thence down the bay. The ferryboat was crossing the river 
diagonally, and moving at the rate of between nine and ten 
miles an hour. The steamboat was going down the river at 
the rate of twelve miles an hour, distant about two hundred 
yards from the piers in New York. The collision took place 
in the morning, between the hours of ten and eleven. The 
weather was clear at the time, and the river in the vicinity 
of the collision quite free of boats of all kinds.. In the 
courts below, and in this court, each vessel endeavored to 
throw the blame of the collision upon the other. The Dis-
trict Court and the Circuit Court held that the collision was 
caused by the fault of both vessels; that each was endeavor-
ing to cross the bows of the other, and to force the other to 
pass under her stern. The libellant was at the time on her 
way to New York to attend church, the dav Leino- Snndav.

33VOL. IX.
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The injuries she received from the collision were of the most 
serious character, resulting in permanent disability. The 
District Court awarded her ten thousand dollars damages, 
to be recovered against both vessels. The Circuit Court 
affirmed the decree, but added to it that the damages should 
be equally apportioned between the two vessels; that upon 
the payment by the claimants of one vessel of one-half of the 
damages and costs, with interest and charges, proceedings 
against her for the collection of the residue should be stayed 
until execution for such residue against the claimants of the 
other vessel was returned unsatisfied, or until it otherwise 
appeared that the libellant was unable to collect the residue 
of them by process from the court. The decree also gave 
the parties liberty to apply to the court, if occasion should 
require, touching the enforcement of the decree.

The claimants of both vessels appealed to this court.

Mr. Sidney Webster, for the claimants of the Gregory. Mr. 
Charles Donohue, for the claimants of the Washington. Messrs. 
Adams and Van Sand.voord, for the libellant.

Mr. Justice FIELD delivered the opinion of the court.
The extent and character of the injuries sustained by the 

libellant are not disputed; and we do not think the amount 
at which her damages w7ere assessed by the District Court, 
and which was approved by the Circuit Court, at all exces-
sive. At the time the collision occurred the libellant was on 
her way to the city of New York to attend public worship, 
and was seated in the ladies’ cabin, a few feet from the for-
ward end. The bow of the Washington struck the ferry-
boat near where she was seated, and passed through the 
cabin, tearing up the planks and timbers, and the inner par-
tition separating it from the track of the wagonway, carry-
ing the libellant through on to the track, and hurling upon 
her the loosened planks and timbers. Iler left leg was 
broken, and the ankle sprained. Both bones of the rig t 
leg received three distinct fractures between the.ankle an 
knee, and the lower part of the leg bone was crushed. Her
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riffht cheek and ear and the back of her head were cut, and , o
severe bruises were inflicted upon her body. From the in-
juries received she was unable for several weeks to assist 
herself, and required constant attention, suffering all the 
time intense pain. At the trial in the District Court, more 
than a year after the accident occurred, she could not move 
without pain, and it is the opinion of the surgeon who at-
tended her that she is permanently disabled. We do not 
think, therefore, that any just objection can be made to the 
amount found.

The principal question made in the courts below was, 
whether the libellant was entitled to recover against both 
of the vessels, or only against one of them; and if only 
against one of them, which one; and this question depends 
for its solution upon the further question, whether the col-
lision resulted from the fault of only one of the vessels, or 
from the fault of both of them.

The libellant alleges that the collision was caused by the 
negligence, want of skill, and improper conduct of the per-
sons navigating both of the vessels.

The claimants of the Gregory contend that the collision 
was caused by the attempt of the Washington to continue 
her course and cross the bow of the Gregory after the latter, 
as they allege, had ported her helm so as to head to the New 
York shore and pass to the right of the Washington, and 
had blown two blasts of her whistle, at short intervals be-
tween them, as signals to the Washington of the course she 
intended to take.

The claimants of the Washington, on the other hand, im-
pute the collision to the deviation of the Gregory from her 
usual course, which they contend would have taken her 
under the stern of the Washington, and her attempt to cross 
t e bow of the Washington after the latter had indicated, 
as they allege, by two blasts of her whistle, that she was 
going ahead of the Gregory.

We have looked into the evidence presented by the parties 
much care. As in nearly all collision cases, it is, in 

sime respects, conflicting, but, in our judgment, shows that
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both vessels were in fault. The collision occurred in open 
day, between the hours of ten and eleven in the morning. 
The weather at the time was clear, and the vessels were in 
full sight of each other from a distance of several hundred 
yards until they collided. The Washington was moving at 
the rate of twelve miles an hou^, going down the river, about 
two hundred yards from the piers on the New York side. 
The Gregory was moving at the rate of between nine and 
ten miles an hour, crossing the river diagonally. Neither of 
the vessels paid any attention to the signals given by the 
other, but each continued on her course without waiting for 
a response, or coming to an understanding with the other 
vessel as to her course, and neither attempted to slacken her 
speed until too late to prevent the collision. We agree with 
the Circuit Court that neither pilot nor master of either 
vessel could have been taken by surprise at the meeting of 
the vessels, as each must have seen that the courses adopted 
and pursued necessarily led to it, and also that those courses 
were deliberately pursued by the pilot and master of each 
with the purpose of compelling the other vessel to change 
her course.

We do not feel called upon to vindicate our conclusions 
by citations from the evidence, which fills over one hundred 
and thirty printed pages of the record. The citations would 
illustrate no principle, and serve no useful purpose.

Both vessels being in fault, both were liable to the libel- 
lant, and both could be proceeded against in the same libel. 
The damages were properly apportioned equally between 
the two vessels, the right being reserved to the libellant to 
collect the entire amount of either of them, in case of the 
inability of the other to respond for her portion.*

Decr ee  aff irme d .

The Steamer New Philadelphia, 1 Black, 62.
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The  Keoku k .

1. The law creates no maritime lien on a vessel as security for the perform-
ance of a contract to transport a cargo, unless some contract of affreight-
ment has been made.

2. Such a contract cannot be implied against a transportation company from
the fact that a man has loaded a barge belonging to the company, by 
means of his own men, without any knowledge by the company of what 
he has done, and then delivered bills of lading to the agent of a steanier 
of the line, the agent at the moment being very much engaged with 
other matters, just before the steamer, which it was expected by the 
shipper would tow the barge, sets off; no sufficient statement being 
made by the shipper, when so delivering the bills, what bills they are, 
and the agent himself having no knowledge of what has been done in 
the particular case, nor of the contents of the bills.

Appea l  from the Circuit Court for the District of Wis-
consin ; the case being this:

The La Crosse and Minnesota Steam Packet Company 
were, during the year 1865, owners of the steamer Keokuk 
and of several barges, including one named the Farley, which 
were running on the Mississippi River between La Crosse 
and Winona, and engaged in carrying freight. On the 23d 
of October, in that year, the Keokuk towed the barge Far-
ley to Winona, and left her moored at the dock at that 
place, not however in any one’s charge. On the 27th, at 
about five o’clock in the afternoon, one Robson, a shipper 
at Winona, getting on the barge, took her to the elevator 
near by, and with his own men, loaded her with wheat to 
be shipped to La Crosse. He did not ask permission of 
the master of the Keokuk to load the barge, nor inform 
cither him or any other person of his intention to load her. 
He had, however, previously, at times, taken possession of 
barges and loaded them, and they were afterwards towed 
bydhe packet company to La Crosse; he had done this by 
permission of the officers of the packet company, but had 
never had permission to do it from the captain then in com-
mand of the Keokuk.

The Keokuk did not arrive at Winona from La Crosse
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that night until after dark. The night was a very stormy 
night, and it was snowing hard. The vessel landed at what 
was known as the lower landing, about fifty rods from the 
elevator, where the barge then was, and after unloading put 
off again at about twelve o’clock at night for La Crosse. 
AV hile the boat was laying where she was, the bookkeeper 
of Robson came to her second clerk, who was “ very busy 
checking oft freight,” in the dark in the storm, a lantern in 
one hand and his book in the other, and handed to him two 
papers, saying, “Here are the bills of that barge.” The 
clerk took them with some assenting remark, and put them 
in his pocket without opening them; “ so that the rain should 
not spoil them.” There was no explanation what bills the 
bills were, and nothing further took place between the par-
ties. Ho book was presented to the clerk to sign and no 
receipts asked for. This clerk subsequently laid the bills 
on the first clerk’s desk in the boat, the place where he 
usually put bills. He was not positive, but he thought that 
when he put them there he said to the first clerk, “ Here are 
those bills.” He did not himself knoW their contents. Ho 
other notice than that already mentioned was given to the 
officers of the boat that the barge had been loaded, and none 
of the officers were aware of the loading of the barge until 
they were one-third of the way back to La Crosse. The 
papers were then discovered to be memorandum bills of 
lading of the barge. The barge was not watched by Rob-
son, and in the morning it was found sunk at the dock where 
he had left it. Thereupon Robson filed a libel in the District 
Court of Wisconsin against the steamer, the barge, and the 
packet company, charging that the barge was unseaworthy, 
and that the cargo was lost by carelessness of the master and 
officers of the steamers. There was no proof to sustain the 
charge of unseaworthiness.

The District Court decreed for the libellant; the Circuit 
Court affirmed the decree. The packet company appealed.

Mr. J. W. Cary, for the appellant:
The law creates no lien on a vessel as a security for the
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performance of a contract to transport a cargo, until a cargo 
is shipped under it. In Vandewater v. Mills*  this court says: 
“Maritime liens are stricti juris, and will not be extended by 
construction. The obligation between the ship and cargo is 
mutual and reciprocal, and does not take place till the cargo 
is delivered on board.” Now here there was no sufficient 
delivery.

Mr. Emmons, contra:
The rule, as laid down by this court, in the case cited by 

Mr. Cary, is explained by it in Bulkley v. The Naumkeag Steam 
Cotton Company.f There the master receipted for a hundred 
bales of cotton, to be carried on his vessel, and placed it on 
a lighter, of which he had control, to be transferred from the 
warehouse in the city of Mobile, to his vessel, lying outside 
the bar. The cotton was lost by fire on the lighter before 
reaching the vessel. It was held that a delivery of the cotton 
to the lighterman was a delivery to the master, and bound 
the vessel.

Mr. Justice DAVIS delivered the opinion of the court.
It is a principle of maritime law that the owner of the 

cargo has a lien on the vessel for any injury he may sustain by 
the fault of the vessel or the master; but the law creates no 
lien on a vessel as a security for the performance of a contract 
to transport a cargo until some lawful contract of affreight-
ment is made, and the cargo to which it relates has been de-
livered to the custody of the master or some one authorized 
to receive it.| The inquiry then arises whether there was 
any contract to carry the wheat in question, and, if so, was 
the barge containing it delivered to the custody of the 
steamer? It is very clear, had the steamer taken the barge 
in tow, the lien would have attached, although the bills of 
ading were not executed, because the act of towing the 

barge would be evidence that the grain was received, and 
•-- ---- ---

* 19 Howard, 82. f 24 Id. 886.
t Schooner Freeman v. Buckingham, 18 Howard, 188.
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that there was a contract to carry it safely. And the steamer 
would be equally liable if the barge had been left at the 
landing by the fault of the officers of the boat. But the 
evidence not only fails to prove this, but establishes the con-
trary conclusion. The only witness on the part of the libel-
lant,« whose testimony has any bearing on the subject, is his 
bookkeeper. He says, that on the night in question he gave 
to the second clerk of the steamer, who was on the levee 
checking freight, two bills of lading, with the statement (of 
this he is not positive), “ These are the bills of that barge,” 
to which the clerk made some assenting remark. But the 
clerk denies that he knew the contents of the papers when 
handed to him, or that anything was said at the time from 
which he could infer their contents. And his subsequent 
conduct shows that the observation of the bookkeeper, if 
any was made, failed to arrest his attention; for he put the 
papers in his pocket and remained on the levee until he 
had completed his work, and afterwards, without examining 
them, placed them in the condition in which they were re-
ceived by him on the desk of the first clerk.

If he is not mistaken in his recollection, that the first clerk 
was present on the occasion, and that he told him “ here are 
the bills ” (which is very doubtful from the evidence), yet 
it is manifest the first clerk attached no importance to the 
bills, for he did not notice them until after daylight, when 
the Keokuk was far on her way to La Crosse. Each clerk, 
doubtless, acted on the supposition that the other knew to 
what particular freight the bills related, but it seems both 
were equally uninformed concerning them. It is not pre-
tended that in any other way than this, was any information 
conveyed to any one connected with the boat of the intended 
shipment of grain by the libellant. Neither the master, nor 
any person on the steamer, or in the employment of the com-
pany, had notice that he had taken the barge and loaded it 
with grain, or that he contemplated doing so. If it be con-
ceded the course of business between the two parties justi-
fied him in taking possession of the barge and loading it, 
without the direct permission of the master, yet it falls far



Dec. 1869.] The  Keokuk . 521

Opinion of the court.

short of showing that the barge, when loaded, was considered 
in the custody of the steamer without notice to any of her 
officers. Indeed, it would be unreasonable to suppose the 
parties dealt with each other on any such understanding, for 
it would place the advantage altogether on the side of the 
shipper, who would be relieved of care and risk as soon as 
the barge was filled with grain, and the master could exer-
cise no discretion about receiving it.

As there was, then, no agreement in this case which 
changed the legal rights of the parties, it is clear the steamer 
is not subject to a maritime lien. The wheat and barge were, 
at the time of the accident, in the control of the libellant, 
and their custody was not changed by handing unsigned bills 
of lading to the second clerk of the steamer, who did not 
know’ their contents, nor had any reason to suppose they re-
lated to the barge Farley. It was the misfortune of the 
libellant that he transacted his business so loosely, and if it 
be the corporation is somewhat to blame for this, the steamer 
has not on that account committed any fault for which she 
is chargeable in admiralty. As no one in her behalf con-
tracted with the libellant to transport the barge to La Crosse, 
and as he did nothing to t ransfer the possession to the steamer, 
the libel cannot be sustained.

The case of JBulkley v. Naumkeag Cotton Company is cited 
in opposition to the views we have presented, but it is not 
applicable. There the goods were delivered to a lighter in 
the control of the ship; here the shipper took control of 
the barge, and did not deliver either barge or cargo to the 
steamer.

The decree of the Circuit Court is rev ers ed , and this 
cause is remanded to that court with directions to

Dismis s the  libel .
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The  Allegh any .

A steam vessel entering a short, narrow, and artificial channel, in some 
parts shoal, such as the “ Straight Cut” at Milwaukee, in which it is 
liable to meet tugs coming from the other end with tows, is bound to 
exercise caution as to the way it enters and proceeds, and to have and 
keep itself, both as to course and rate and speed, entirely under control.

Appea l  from the Circuit Court for the District of Wis-
consin.

The owners of the schooner Winslow libelled the pro-
peller Alleghany in the District Court for Wisconsin, to re-
cover compensation for a collision by which the schooner 
had been greatly injured and sunk. The catastrophe oc-
curred on a mild morning of May, when there was no wind, 
and nothing to obstruct the vision of those who had charge 
of the propeller, in what is known as the “ Straight Cut” at 
Milwaukee, a sort of canal which makes the harbor entrance 
from the Milwaukee River to Lake Michigan, and of which 
an idea will perhaps be conveyed by a diagram on page 523.

Although the testimony was in some particulars very con-
flicting, the controlling facts were either admitted in the 
answer, or were satisfactorily proved.

The cut is eleven hundred and fifty feet in length, and 
about two hundred and sixty feet in width between its piers. 
Its course is from east to west, and it enters the river nearly 
at right angles. At its west end, though between the piers, 
there is a bar extending inward from the north pier toward 
the middle of the cut, and, of course, reducing the depth of 
the water. The schooner had left her dock in the river, and 
she was proceeding out through the cut into the lake, in tow 
of the steamtug Muir, and about twenty-five feet astern of 
the tug. Shortly after leaving the dock the propeller was 
seen entering the eastern end of the cut from the lake, and 
the tug signalled to her by one whistle to keep to the star-
board or north side. To this signal the propeller responded 
by a similar signal, thus announcing an intention to pass the 
tug and the schooner on their port side. A second signa



Dec.1869.] The  Alleghany . 523

Statement of the case.

to the same effect was given by the tug when the vessels 
were nearer each other, but to this no answer was returned.

The collision took place shortly after, soon after the tug had 
entered the cut, when she was still headed toward the south 
pier, and before she had been able to straighten out her tow. 
The exact place of the collision was not certainly established, 
but it was clearly south of the middle of the cut, and not far 
from its western entrance. Its effect was to break in the 
bow of the schooner, and sink her in fifteen minutes. The 
propeller entered the cut at a high rate of speed. She had 
been racing on the lake to reach the entrance in advance of 
another vessel, and, according to the answer made to the 
libel, she was running eight miles an hour when she entered. 
She did not shut off her steam at all until within half her 
length of the piers, and then only partially. Her steam was
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not entirely shut off until she had proceeded a considerable 
distance within the cut. She steered wildly, not obeying 
her helm. Her speed was too great for proper steering in 
shallow water, considering her draught. She kept on, how-
ever, in the middle, between the piers, instead of stopping 
or moving to the north side of the cut, as she had signified 
her intention to move by her answer to the tug’s signal.

The District Court decreed against the propeller, and on 
appeal the Circuit Court did the same.

Her owners now appealed to this court.

No argument was made at the bar for the appellants ; but their 
counsel had. legve to fde a brief. Mr. Emmons, for the other side.

Mr. Justice STRONG, having stated the case much as 
above, delivered the opinion of the court.

If the facts of the case, about which there is little, if any 
dispute, be considered, there is no difficulty in determining 
where the fault of the collision rests. The tug, though a 
steamer, was incumbered with a tow. She was, therefore, 
not as manageable as the propeller. She could not back, or 
even stop, without danger of collision with the schooner. 
It was necessary in entering the cut from the river that both 
the tug and her tow should cross the bow of the propeller 
heading toward the south pier; and as the cut entered the 
river at nearly’ right angles, it was also necessary for her to 
increase her speed at the entrance in order to bring the 
schooner into line and prevent her running against the south 
pier. The course of both the tug and the schooner required 
to be changed not less than ninety degrees within a distance 
not much exceeding two hundred feet. All this was known 
to the master of the propeller. His steamer was entering 
the harbor. It was, of course, his duty to move with great 
caution. He knew that the entrance was narrow and di 
cult, especially if other vessels were to be passed. He knew 
that near the west end of the cut the water on the north si e 
was shoal, and he knew how much water the propel er 
needed. He knew also that at the west end a tug passina
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out to the lake, with a tow in charge, must change her course 
to the east, and keep up her speed in order to straighten 
out the tow. What, then, was his duty ? Apprised, as he 
was in season, of the approach of the tug and schooner, and 
planning, as the answer to the libel avers he did, to meet 
them, not in the river, but between the harbor piers, it was 
obviously his duty to avoid the meeting in that part of the 
cut where the propeller could not go to the north side, and 
to make no attempt to pass until the tug could straighten out 
her tow. He had it in his power to select the place for pass-
ing. If it be, as is now contended, that the propeller could 
not at that part of the cut go nearer the north pier, in conse-
quence of the bar, she was not the less in fault. She ought 
not to have been there. She ought to have foreseen the 
difficulty and guarded against it. And this fault was closely 
connected with another. The propeller entered the cut at 
too great a rate of speed. .This increased the danger. It 
brought her to the place of greatest difficulty at the most 
unfavorable time for passing it, besides making her un-
manageable. It is true her engines were reversed when 
she was in close proximity to the schooner, but not soon 
enough to stop her forward movement before she reached 
the most dangerous point in the channel, not soon enough 
to prevent her running into the schooner before she could 
be straightened out for her course through the cut. It is 
thus manifest that the collision was caused by the miscon-
duct of those in charge of the propeller.

We do not perceive that the tug was at all in fault. It was 
not in her power to stop without either colliding with the 
schooner or permitting the schooner to run upon the south 
pier. At the time of the collision both the tug and the 
schooner were on the south side of the channel, where they 
had a right to be.

Decr ee  affi rmed  wit h  in teres t  an d  cos ts
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The  Nort her n  Belle .

1. It is the duty of the carrier of grain in bulk, in barges on our Western
rivers, in the way now usual, as distinguished from the old way in 
sacks, to see that his barge is capable of resisting, without subjecting 
the cargo to injury, all the external forces to which it is subjected in 
the ordinary course of navigation, including especially those incident 
to the narrow, crooked, and shallow water, and the often changing 
courses in the currents, of the rivers where they are; and to the force 
with which the large steamers which have them in tow are often brought 
against their sides in landing, as they do, for the purposes of their ordi-
nary business, every few miles on the river.

2. The barge must be so tight that the water will not reach the cargo, so
strong that these ordinary applications of external force will not spring 
a leak or sink her, so sound that she will safely carry the cargo in bulk 
through these ordinary shocks to which she must every day be sub-
jected. If she is capable of this she is seaworthy ; if she is not, she is 
unfit for the navigation of the river. No other test can be given, and 
this must be determined by the facts in each particular case.

3. It is the duty of the carrier to have his barges often examined and thor-
oughly inspected so as to be sure of their condition. He should not 
use a barge after she has become from age or decay or injury unfit for 
use, and should repair them often and well, so long as they can by re-
pairing be safely used, and no longer. For this he is to be held rigidly 
responsible.

Appeal  from the Circuit Court for Wisconsin, the case 
being this:

The La Crosse and Minnesota Steam Packet Company, 
owners of the steamboat Northern Belle, and engaged in the 
carrying trade on the Upper Mississippi, undertook to carry 
for a certain Robson, in their barge Pat Brady, five thou-
sand bushels of wheat from Hastings, in Minnesota, to La 
Crosse, in Wisconsin, and safely deliver the same, the un-
avoidable dangers of the river and fire only excepted. On 
the voyage the barge was sunk and the wheat damaged, and 
the Home Insurance Company, which had given a policy on 
the wheat and paid it, filed a libel in admiralty against the 
steamer and her barge, to recover the loss.

The principal question in issue was the seaworthiness o 
the barge. The injury occurred May 12th. About the 
latter part of June following, after another accident and loss
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of a cargo on the same barge, she was placed upon the ways 
for repairs. And the depositions of several witnesses who 
examined her carefully at this time were now before the 
court. One of these witnesses testified that he found over 
ninety timbers rotted and gone, so much so that they were 
not strong enough to make a fastening to. At one point 
there were four side timbers rotted out, so as to leave about 
five feet without support. Her floor-timber ends were much 
decayed. Another witness stated that on one side he found 
about fifty rotted timbers, some of them entirely rotted oft*;  
on the other side about the same, fifteen or twenty of them 
rotted entirely off. A third witness, a ship carpenter, con-
firmed this, testifying that the effect of it would be that any 
strong pressure against her sides or bottom, from getting 
aground or surging against a steamboat, would cause her to 
leak; an inference which it hardly needed a ship carpenter 
to draw for the court.

The evidence in the immediate case showed that on the 
occasion when the present catastrophe took place, the steam-
boat was descending the river in the night, when a slight 
shock was felt on the barge, so slight that it was not com-
municated to the boat. It did not stop or retard either the 
barge or the boat, but in a few minutes the former was found 
to be sinking, and had to be grounded on the nearest sand-
bar. No rock or snag was proved to be in the river at the 
place where the shock first occurred.

The Pat Brady was an old barge which had been formerly 
called Fort Snelling. But about a year before this catas-
trophe, she had been repaired and sent forth with a new 
name.

The District Court decreed in favor of the libellant, and 
the Circuit Court affirmed that decree. The case was now 
brought here by the packet company.

Mr. Cary, for the appellant; Mr. Emmons, contra.

Mr. Justice MILLER delivered the opinion of the court. 
As the decision of the cause turns upon the fitness of the
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barge for the purpose of the voyage, or, in the language of 
the admiralty, on its seaworthiness (a question which, as ap-
plicable to the peculiar condition of this navigation, is before 
us for the first time), we propose to examine into some of the 
principles on which that question must be decided.

For many years the grain which was transported by steam-
boats on the Western rivers was first put in sacks, and then 
placed in the hold of the vessel, or if that was filled, was laid 
around on the decks. But as this commerce in the cereals 
increased in importance, including, as it does, the wheat, 
corn, rye, oats, barley, &c., of that immense agricultural re-
gion, it became a necessity to have the freight as cheap as 
possible. The cost of the sacks in which the grain was car-
ried, and the labor of filling and securing them, and loading 
and unloading, was a heavy item in transportation. The 
railroads, which had become active competitors for this car-
rying trade, did not use sacks, but placed the grain in bulk 
in cars adapted to the purpose. To facilitate the loading 
and unloading of grain these railroad companies introduced 
on their lines, and at the termini of their roads on the rivers, 
immense buildings called grain elevators. In these build-
ings the grain was carried by machinery up into bins, and 
then by its own gravity let down through conductors into 
the cars, which were thus loaded in a few minutes. The 
introduction of this mode of loading and carrying grain by 
the railroads, and the competition which they presented to 
river transportation, introduced in the latter the use of 
barges, in which grain was carried in bulk, without sacks, 
and loaded from elevators, as was done by the railroads. 
This mode of river transportation, which is often auxiliary 
to the railroads, has superseded almost entirely the old mode 
of carrying by sacks in the hold of the vessel, and its present 
importance and future growth can hardly be over-estimated. 
It is, therefore, of great consequence to determine, upon 
sound principles, the rights and liabilities of the carrier anc 
the owner of the cargo in these cases, in regard to these 
barges, so far as they are open for consideration.

The barges are owned by the same persons who own the
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steamboats by which they are propelled, and are generally 
considered as attached to and making part of the particular 
boat in connection with which they are used; though quite 
often an individual or corporation owning several boats, run-
ning in a particular trade, have a large number of barges, 
which are taken in tow by whatever boat of the same line 
may be found most convenient. In every case, however, 
the barge is considered as belonging to the boat to which 
she is attached for the purposes of that voyage.

The question that arises in the case before us has reference 
to the extent of the duty or obligation which the law imposes 
upon the owners of such a steamboat in regard to the con-
dition of the barge in which grain is so carried in bulk, as 
to seaworthiness or fitness to perform the voyage which her 
owners had undertaken that she should perform safely, with 
the exception of the unavoidable dangers of the river and 
of fire.

This duty is one which must obviously belong exclusively 
to the carrier. He can and must know, at his own peril, 
the condition of the barge in which he proposes to carry 
the goods of other people; while the owner of the cargo is 
under no obligation to look after this matter, and has no 
means of obtaining any sure information if he should at; 
tempt it.

When we come to consider what shall constitute fitness 
or unfitness for the voyage we must take into account the 
nature of the service which she is to perform, and the dan-
gers attending the navigation in which she is engaged. 
This is very dififerent in the narrow current and shallow 
water of the river from what it is in open seas or lakes or 
their bays and inlets. The necessities of river navigation 
require steamboats and barges to pass through narrow and 
crooked channels, and to venture on very shallow water, a 
water which is constantly varying in its depth, and a chan-
nel which often changes its course in a few days very ma-
terially. The consequence of this is that both steamboats 
and barges often get aground temporarily and are soon got 
off and resume their voyage. Often they rub the bottom of

34vol . ix .
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the river for many feet on crossing a sand-bar at low water, 
and pass on without injury or interruption. These large 
steamboats, having a barge or barges in tow, lashed to them 
loosely, as they must be, are often brought against their sides 
with much force. They land for the purposes of their ordi-
nary business at every ten or twelve miles of their voyage 
at the towns and landings on the river, and in doing so must 
necessarily impinge with more or less force against the barge 
which is between the boat and the shore. These are the 
daily and hourly external forces to which the barge is sub-
jected in the ordinary course of navigation.

It is the duty of the carrier to see that his barge is capable 
of .resisting these forces without subjecting the cargo to in-
jury. She must be so tight that the water will not reach 
the cargo, so strong that these ordinary applications of ex-
ternal force will not spring a leak or sink her, so sound that 
she will safely carry the cargo in bulk through these ordinary 
shocks to which she must every day be subjected. If she 
is capable of this she is seaworthy; if she is not, she is unfit 
for the navigation of the river. No other test can be given, 
and this must be determined by the facts in each particular 
case.

In the one now under consideration, if regard be had to 
the evidence as to the condition of the Pat Brady, there is 
not much difficulty. [The learned Justice here recapitu-
lated the testimony as already given as to the condition of 
the boat.] It is argued by the claimants that the barge 
struck a sunken rock or snag with such force as to tear open 
her planks, and that the sinking was one of the unavoidable 
dangers of the river. But without attempting any nice criti-
cism of that phrase, we are entirely satisfied that there was 
no shock or force which a strong, well-built barge would not 
have sustained without injury. The slight character of the 
shock, the rotten condition of the barge, the additional fact 
that she was an old barge which had been repaired and ha 
her name changed a year or so before the accident, all prove 
this. No snag or rock was proved to exist there. It was, 
in all probability, an ordinary rub over a sand-bar, which t e
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barge, in her decayed condition, could not stand without 
leaking.

Decree  af firm ed .

Unit ed  Stat es  v . Pade lfo rd .

1. Claimants under the Captured and Abandoned Property Act, of March
12th, 1868, are. not deprived of the benefits of that act because of aid 
and comfort not voluntarily given by them to the rebellion.

2. But voluntarily executing as surety, through motives of personal friend-
ship to the principals, the official bonds of persons acting as quarter-
masters or as assistant commissaries in the rebel army, was giving aid 
and comfort to the rebellion; although the principals, by their appoint-
ment to the offices named, escaped active military service, and were 
enabled to remain at home in the discharge of their offices respectively.

8. Taking possession of a city by the National forces was not, of itself, and 
without some actual seizure of it in obedience to the orders of the com-
manding general, a capture, within the meaning of the act, of the cotton 
which happened to be in the city at the time of the entry of the forces.

4. Hence, where prior to any such seizure an owner of cotton, who, though 
opposed to the rebellion, had given aid and comfort to it to the extent 
above-mentioned, but was not within any of the classes excepted by the 
President’s proclamation of December 8th, 1863, and in regard to whose 
property in the cotton no rights of third persons had intervened—took 
the oath prescribed by that act and kept it—Held, after a seizure and 
sale of the cotton by the government, that be was entitled to the net pro-
ceeds as given to loyal owners under the Abandoned and Captured 
Property Act. Having been pardoned, his offence, in executing the 
bonds, could not be imputed to him.

Appeal  from the Court of Claims. That court had found 
the following case:

That among the citizens of Georgia during the late rebel-
lion was one Edward Padelford. That he never gave any 
voluntary aid or comfort to the late rebellion or to persons 
engaged therein; but “ consistently adhered to the United 
States,” unless the matter of certain special facts constituted 
in law such aid and comfort. The special facts were these: 
“In April, 1861, after the breaking out of the rebellion, a 
subscription for a loan of $15,000,000 to the Confederate 
government was opened in the city of Savannah, and all
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persons were expected and required to subscribe to it who 
were able to do so, and declarations and threats were pub-
licly made, that all who did not subscribe voluntarily should 
be made to subscribe. These threats were openly made at 
the place of subscription, and by persons influential with 
the populace. Padelford’s name was mentioned, his absence 
was remarked upon, and inquiries were made as to where 
he was; and it was publicly threatened that if the Marine 
Bank, of which he was a director, did not subscribe liberally, 
it should be pulled down. Padelford was informed of these 
things, and advised to subscribe to the loan because of them, 
by friends, loyal as well as rebel; and under these threats 
and the pressure of circumstances stated, he subscribed 
$5000 to the loan, and declared he did it unwillingly and 
because of the public excitement, and he sold out the stock 
he had subscribed for in two weeks after.

“ The Marine Bank of the city of Savannah was, in 1861, 
under the direction of Northern men, and Padelford was 
one of its most influential directors and largest stockholders. 
When the other banks of Savannah increased their capital 
stock, and lent their funds to the aid of the Confederacy by 
exchanging them for Confederate notes and securities, the 
Marine Bank objected to doing so, and instead, contracted 
its business for its own security. This conduct and the 
known loyalty of many of the directors of the bank sub-
jected it to public odium, and it was nicknamed the Yankee 
Bank. At the time the subscription to the loan was opened 
in Savannah the political excitement was at its highest point, 
and it was, as has been stated, publicly threatened that if the 
bank did not subscribe liberally it should be pulled down. 
Under these threats and the pressure of the circumstances 
stated, the bank subscribed $100,000 to the Confederate 
loan. This was the least it could subscribe according to its 
capital; and its refusal to subscribe would have endangered 
the bank and its directors; but Padelford opposed the loan 
made, and from that time absented himself for the most 
part from the meetings of the directors, on the ground that 
the course of the bank was controlled by outside pressure.
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In addition to these facts, the Court of Claims found that 
Padelford, during the rebellion and prior to October, 1863, 
“voluntarily executed” as surety three different bonds,con-
ditioned for the performance by the different principals of 
their duties—one as commissary of the rebel army; one as 
assistant commissary, and one as assistant quartermaster; 
that all the principals in these bonds were, and for some years 
had been, respectively, intimate personal friends of Pad el-
ford; that two of the principals were within the terms of 
the conscription acts pending or in force at the time of the 
execution of their several bonds, and that by their appoint-
ment to office they escaped active military service in the 
field, and were enabled to remain at their homes in office 
respectively; and that Padelford was induced to execute the 
bonds by motives of personal friendship and regard for the 
several principals.

So far the findings of the court as to the loyalty of Padel-
ford.

An act of July 17th, 1862,*  having by its thirteenth section 
authorized the President at any time thereafter, by procla-
mation, to extend to persons who might have participated 
in the rebellion, pardon and amnesty, with such exceptions 
and at such time, and on such conditions as he might deem 
expedient for the public welfare, President Lincoln did, by 
proclamation dated December 8th, 1863,f make known to all 
persons who had directly or by implication, thus participated, 
with some exceptions specified, that on their taking a cer-
tain oath, the form of which his proclamation set forth, and 
thenceforth keeping and maintaining it inviolate, “ a full 
pardon was thereby granted to them and each of them, with 
restoration of all rights of property, except as to slaves, and 
in property cases where rights of third parties shall have in-
tervened.”

About a year after this proclamation, that is to say on the 
21st December, 1864, the city of Savannah was captured by 
the government forces under General Sherman; Padelford

* 12 Stat, at Large, 592. f 13 Id. 737.
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and one Mott being owners, at the time, of a large amount 
of cotton in store there. On the 18th of January, 1865, and, 
as the Court of Claims found, before any actual seizure or 
taking possession of the property in question by the military, 
otherwise than by the capture of the city, Padelford, in due 
form of law, took and subscribed the oath of amnesty and 
allegiance to the United States government prescribed by 
the President’s proclamation issued in pursuance of the act; 
he not having been, as to his person or property, within the 
exceptions of the proclamation; and he thenceforth complied 
with all the requirements and conditions named in the act 
and proclamation, and kept and maintained his oath of alle-
giance and amnesty inviolate. After Padelford thus took 
the oath, the cotton was taken possession of by the military 
authorities, and by them turned over to the proper agents 
of the United States treasury, under whose direction it was 
transported to New York and sold, and the net proceeds, 
amounting to $246,277, paid into the treasury of the United 
States. Padelford and Mott, now, March, 1866, filed a peti-
tion in the Court of Claims to have these proceeds; their 
petition being founded on the act of March 12th, 1863* — 
entitled “ An act to provide for the collection of abandoned 
property, &c., in insurrectionary districts within the United 
States,” and which provided as follows:

“Any person claiming to have been the owner of any such 
abandoned or captured property may, at any time within two 
years after the suppression of the rebellion, prefer his claim to 
the proceeds thereof in the Court of Claims; and on proof to 
the satisfaction of said court (1) of his ownership of said prop-
erty, (2) of his right to the proceeds thereof, and (3) that he 
has never given any aid or comfort to the present rebellion, re-
ceive the residue of such proceeds, after the deduction of any 
purchase-money which may have been paid, together with the 
expense of transportation and sale of said property, and any 
other lawful expenses attending the disposition thereof.”

After the petitioners had filed their claim, Congress by an

* 12 Stat, at Large, 820.
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act of June 25th, 1868,*  enacted “ that whenever it shall be 
material in any suit or claim before any court to ascertain 
whether any person did or did not give any aid or comfort 
to the late rebellion, the claimant or party asserting the loy-
alty of such person to the United States, during such rebel-
lion, shall be required to prove affirmatively that such person 
did, during said rebellion, constantly adhere to the United 
States, and did give no aid or comfort to persons engaged in 
said rebellion.”

The petitioners were permitted to sever in their claim, 
and to sue severally for their respective interests. And in 
the suit of Padelford judgment was rendered in his favor for 
one-half ($123,138) of the net proceeds of the cotton. From 
this judgment the United States appealed.

The view of the court was, as matter of law, that Padel-
ford’s conduct prior to the capture of the city, did not con-
stitute the giving of aid or comfort to the rebellion, or to 
persons engaged in the rebellion within the provisions of the 
acts of March 12th, 1863, and June 25th, 1868, and did not 
bar him from recovering in this action the net proceeds of 
the property in question. And apparently that if it had, he 
was entitled to recover, having taken the oath and been 
loyal afterwards.

Mr. J. S. Hale, special counsel of the United States:
1. The Abandoned and Captured Property Act provides 

that the claimant shall prove “ that he has never given any 
aid or comfort to the rebellion.” And the subsequent act, 
that he shall “prove affirmatively” that he “did during 
said rebellion consistently adhere to the United States, and 
did give no aid or comfort to persons engaged in said rebel-
lion.” The findings of the court come short of these re-
quirements. In each case the words of the statute are care-
fully chosen, and this prescribed form of words cannot be 
supplied by the general averment that the claimant did

consistently adhere to the United States.”

* § 3, 15 Stat, at Large, 75.



536 Unite d States  v . Pade lf ord . [Sup. Ct.

Argument for the United States.

2. The facts found by the court, in regard to the induce-
ments to the claimant for making the contribution of $5000 
to the Confederate loan, do not excuse the complainant from 
the consequences of his act. The finding of the court only 
amounts, in substance, to the fact that there was popular 
enthusiasm and popular clamor in behalf of the subscription 
to this loan. This is not the force, coercion, or putting in 
fear which the law recognizes as an excuse for the commis-
sion of an offence, or for the performance of a forbidden act. 
Such an act can only be excused on the ground of fear, pro-
ceeding from an immediate and actual danger threatening 
the very life of the party.*

The contribution by the Marine Bank of $100,000 to the 
Confederate loan is of the same character, and the claimant 
is chargeable as a participator in that loan. He was “ one 
of its most influential directors and largest stockholders.” 
It is found by the court below that he opposed the loan, but 
not that he persistently and to the end refused to be a party 
to it. On the contrary, his final assent is fully implied.

However this may be, the obligations which the claimant 
entered into as surety in the bonds, and by which he aided 
to place men in the actual military service of the rebellion, 
and to effect and maintain the organization of the rebel 
armies, and thereby enable them the more efficiently to 
prosecute the war against the United States, certainly- af-
forded aid and comfort to the rebellion. And these acts of 
the claimant are found by the court to have been voluntary 
acts. The inducements or motives found not only do not 
detract from the voluntary character of the claimant’s acts, 
but affirm their voluntary character. It was from motives 
of personal friendship to his several principals—the rebel 
officers in question—that these acts were done.

3. The taking of the amnesty oath by the claimant, in 
January, 1865, after the capture of Savannah, does not re-
lieve him from the disability effected by the statutes. By

* United States v. Vigol, 2 Dallas, 346; United States v. Haskell, 4 
Washington’s Circuit Court, 402, 406.
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that capture the cotton was captured. It was the only cap-
ture of it that could be made. The rights of the United 
States in respect to the property were fixed and vested by it, 
and no subsequent act of the claimant could operate to -re-
vest the title in himself.

The cotton having been captured in fact, the claimant, by 
his petition, places himself on the distinct issue that he never 
gave aid or comfort to the rebellion. The exclusion of the 
claimants from the Court of Claims, by reason of acts of dis-
loyalty under the statutes, is not in the nature of a penalty 
which could be remitted by the Executive power of pardon 
and amnesty. The statutes in question are not penal stat-
utes. They do not purport to inflict a penalty or punish-
ment for a crime. The jurisdiction of the Court of Claims 
is purely statutory; and when Congress, in providing for 
claims growing out of the war of the rebellion, deems it just 
and proper to provide that such claims shall not be enter-
tained by that court, except by those who satisfy the court 
by proof that they7 have had no part or lot in the support or 
prosecution of such rebellion, such a limitation cannot be 
removed by Executive action. The power of pardon and 
amnesty, under the Constitution, or under the act of 1862, 
is merely to relieve from the penalties of guilt. “ Amnesty ” 
may, perhaps, have a wider effect than pardon, and wipe out 
the evidence of the fact, so that it could not be alleged and 
pioved by another, to the prejudice of the party amnestied, 

ut here the party7 claiming the benefit of the jurisdiction 
of the Court of Claims is required to prove affirmatively 
t e fact that he never did certain acts; to prove it as an 
historical fact, not a constructive one. And here the find-
ing of the court below establishes that the actual historical 
fact is the other way.

Messrs. Carlisle and McPherson, contra.

The CHIEF JUSTICE delivered the opinion of the court. 
15th a^Ure<^ an<^ Aband°«ed Property Act of March 

’ 863, under which the claim in this case was made,
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has been frequently under the consideration of the court. 
In the several cases decided during this term, and especially 
in the case of United States v. Anderson,*  it has been held to 
be remedial in its nature, requiring such a liberal construc-
tion as will give effect to the beneficent intention of Con-
gress. That intention was that all property captured or 
found abandoned during the war, after the date of the law, 
should be turned into money under the direction of the 
Treasury Department; and that the proceeds should be 
placed in the treasury, subject to the right of any person 
preferring a claim against any portion of the property, to 
have the net proceeds restored to him on proof of his owner-
ship, of his right to the proceeds, and that he never gave any 
aid or comfort to the rebellion.

A later act, passed since the petition of Padelford was filed 
in the Court of Claims, requires every claimant under the 
original act to prove affirmatively that he constantly adhered 
to the United States during the rebellion, and gave no aid 
or comfort to persons engaged in it. We do not think that 
this act changed essentially the nature of the proof required 
of claimants by the former act. The particular description 
of proof required by the later act seems to be included in 
the more general description of the earlier. Questions aris-
ing under the act of 1868, therefore, need not be further 
considered in this connection.

The record exhibits the findings of fact by the Court of 
Claims and its conclusions of law. Among these findings is 
one that the petitioner “ never gave any voluntary aid or 
comfort to the late rebellion,” . . . unless certain facts, also 
found, constitute in law such aid and comfort. On the part 
of the government it is objected to this finding that it is in-
sufficient, because the statute authorizes relief only on proof 
that no aid or comfort was given. But we think otherwise. 
It would violate the soundest maxims of interpretation if we 
were to construe the act so as to deprive claimants of the 
benefits intended to be given by it because of aid and com-
fort to the rebellion not voluntarily given. 

* Supra, 56.
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But the court also find that the petitioner executed as 
surety three official bonds, two of commissaries and one of 
a quartermaster in the military service of the so-called Con-
federate States, from motives of personal friendship to the 
principals. No compulsion is alleged. On the contrary, 
these acts are found to have been voluntary. We cannot 
doubt that these facts did constitute aid and comfort to the 
rebellion within the meaning of the act. The finding of the 
court, qualified as it was, is a virtual finding that the peti-
tioner did give such aid and comfort. The general facts 
found of opposition to the rebellion, so far as opposition 
would be tolerated, and of earnest good will to the National 
cause, establish, doubtless, a strong claim upon the favorable 
consideration of Congress; but do not warrant the courts in 
relaxing, by a forced interpretation, a rule which Congress 
has established for the guidance of the Court of Claims in 
passing upon claims.to the proceeds of abandoned or cap-
tured property.

But, in our judgment, it was not necessary to determine 
this point in this case.

The Court of Claims, in addition to the facts already re-
ferred to, found that the cotton was stored in Savannah at 
the time of its capture, on the 21st of December, 1864; that 
one-half belonged to the claimant; and that “ afterwards, on 
the 18th of January, 1865, before any actual seizure or tak-
ing possession of the property in question by the military 
authorities, otherwise than by the capture of the city, the 
claimant did, in due form of law, take and subscribe the 
oath of amnesty and allegiance to the United States govern-
ment prescribed by the President’s proclamation of Decem-
ber 8th, 1863, issued in pursuance of the 13th section of the 
act of Congress, approved July 17th, 1862; that he was not, 
as to his person or property, within the exceptions of the 
said proclamation; and that he thenceforth complied with 
all the requirements and conditions named in the said act 
and proclamation, and kept and maintained said oath of 
allegiance and amnesty inviolate.” Upon this finding sev-
eral questions arise.
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And, first, was the property of the petitioner captured, 
within the meaning of the act before it was actually seized 
and taken into military possession ?

As early as the 3d of July, 1863, the Secretary of the 
Treasury, in a circular letter of instructions*  addressed to 
the supervising special agents of the department, charged 
with the duty of collecting abandoned and captured prop-
erty under the act of March 12th, 1863, defined captured 
property as property “ which had been seized or taken from 
hostile possession by the military and naval forces of the 
United States.” This definition must be taken as the inter-
pretation practically given to the act by the department of 
the government charged with its execution; and we think it 
correct. In the case of Mrs. Alexander’s Cotton,} it was de-
termined that cotton, though private property, was a proper 
subject of capture by the National forces, during the recent 
civil war. The court regarded this particular species of 
property as excepted, by its peculiar character and by cir-
cumstances, from the general rule of international law which 
condemns the seizure of the property of private persons not 
engaged in actual hostilities, though residing in a hostile ter- 
ritory or region. But the case contains no intimation that 
such property can be considered as captured before actual 
seizure. The rule, we think, is otherwise. Rights of pos-
session in private property are not disturbed by the capture 
of a district of country, or of a city or town, until the captor 
signifies by some declaration or act, and, generally, by actual 
seizure, his determination to regard a particular description 
of property as not entitled to the immunity usually conceded 
in conformity with the humane maxims of public law.

Rights of possession in public property belonging to the 
hostile organization, or used in actual hostilities, depend on 
different principles. Such rights are transferred at once to 
the captor, upon the capture of the place in which the prop-
erty may be.

The principles just stated in respect to private property

* Acts, &c., concerning Commercial Intercourse, &c., p. 33.
f 2 Wallace, 404.
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may be further illustrated by reference to the case of lhe 
Venice.*  That vessel, with a cargo of cotton, was lying in 
Lake Ponchartrain at the time of the capture of New Or-
leans, and was, doubtless, within the discretion of the cap- 
tors, subject to seizure, though private property. But Flag 
Officer Farragut and Major-General Butler, commanding 
respectively the naval and military forces of the Union, 
thought proper to give distinct assurances, before and after 
surrender, of safety and protection to the rights of persons 
and property. And this court held that these assurances 
expressed the general policy of the government, to respect 
and enforce those rights, whenever, in any part of the in-
surgent country, the authority of the National government 
should be fully re-established. In accordance with these 
principles, the Venice and her cargo, which were seized, 
some days after the capture of the city, by a ship of w’ar of 
the United States, were restored, by the decree of this court, 
to their private owner.

Applying the principles above stated to the case before 
us, three propositions seem to be established : (1.) That the 
cotton of the petitioner wTas, by the general policy of the 
government, exempt from capture after the National forces 
took possession of Savannah. (2.) That this policy was 
subject to modification by the government, or by the com-
manding general, in the exercise of his military discretion. 
(3.) That the right of possession in private property is not 
changed, in general, by capture of the place where it hap-
pens to be, except upon actual seizure in obedience to the 
orders of the commanding general.

It appears as matter of fact that the property of the peti-
tioner was not seized until after the 18th of January, 1865. 
Whether it was then seized in pursuance of any order, either 
particular or general, emanating from competent military 
authority, does not appear. But we may assume that it was.

And, then, the next question in this case is to be consid-
ered, namely, what was the condition or status of the peti-

* 2 Wallace, 278.
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tioner at that time; and how far was the liability of his prop-
erty to seizure affected by that status or condition?

The findings of the court show clearly enough that the 
petitioner disapproved of the rebellion; opposed it as far as 
he thought opposition prudent or safe; and was gratified by 
the restoration of the National authority. It appears further, 
that on the 18th of January, 1865, he testified his adhesion 
to the constitutional government of the Union by taking the 
oath prescribed by the proclamation of pardon issued by 
President Lincoln on the 8th of December, 1863;*  that he 
was not within any of the exceptions of the proclamation; 
and that he has faithfully kept his oath.

This proclamation, if it needed legislative sanction, was 
fully warranted by the act of July 17th, 1862,f which author-
ized the President, at any time thereafter, to extend pardon 
and amnesty to persons who had participated in the rebel-
lion, with such exceptions as he might see fit to make. That 
the President had power, if not otherwise yet with the sanc-
tion of Congress, to grant a general conditional pardon, has 
not been seriously questioned. And this pardon, by its 
terms, included restoration of all rights of property except 
as to slaves and as against the intervening rights of third 
persons.

Now we have already seen that at the time when the peti-
tioner took the prescribed oath no right of any third party 
had intervened; for even if it could be admitted that a right 
of the government derived from capture is an intervening 
right of a third person within the meaning of the proclama-
tion, it is certain that no such right accrued to the govern-
ment until actual seizure, which was after the pardon had 
taken full effect. In the case of Garland^ this court held 
the effect of a pardon to be such “ that in the eye of the law 
the offender is as innocent as if he had never committed the 
offence;” and in the case of Armstrong’s Foundry,§ we held 
that the general pardon granted to him relieved him from a

* 13 Stat, at Large, 737. f 12 Stat, at Large, 592, § 13.
t 4 Wallace, 380. g 6 Id. 769.
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penalty which he had incurred to the United States. It fol-
lows that at the time of the seizure of the petitioner’s prop-
erty he was purged, of whatever offence against the laws of 
the United States he had committed by the acts mentioned 
in the findings, and relieved from any penalty which he 
might have incurred. It follows further that if the property 
had been seized before the oath was taken, the faith of the 
government was pledged to its restoration upon the taking 
of the oath in good faith. We cannot doubt that the peti-
tioner’s right to the property in question, at the time of the 
seizure, was perfect, and that it remains perfect, notwith-
standing the seizure.

But it has been suggested that the property was captured 
in fact if not lawfully; and that the proceeds having been 
paid into the Treasury of the United States, the petitioner 
is without remedy in the Court of Claims unless proof is 
made that he gave no aid or comfort to the rebellion. The 
suggestion is ingenious, but we do not think it sound. The 
sufficient answer to it is that after the pardon no offence 
connected with the rebellion can be imputed to him. If, in 
other respects, the petitioner made the proof which, under 
the act, entitled him to a decree for the proceeds of his prop-
erty, the law makes the proof of pardon a complete substi-
tute for proof that he gave no aid or comfort to the rebel-
lion. A different construction would, as it seems to us, defeat 
the manifest intent of the proclamation and of the act of 
Congress which authorized it. Under the proclamation and 
the act, the government is a trustee, holding the proceeds of 
the petitioner’s property for his benefit; and having been 
fully reimbursed for all expenses incurred in that character, 
loses nothing by the judgment, which simply awards to the 
petitioner what is his own.

These views require the affirmance of the judgment of 
the Court of Claims, and it is

Acco rdi ng ly  aff irmed .
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Mich iga n  Ban k  v . Eldre d .

1. Evidence that by the articles of partnership one partner had no right to
indorse negotiable paper, is inadmissible to defeat a bond fide holder of 
such paper indorsed with the firm name by a member of the firm, and 
taken by such bond fide holder for value, and without notice of the 
articles.

2. Where a partnership is in the habit of indorsing negotiable paper, having
blanks left for the date, and gives the paper so indorsed to a person to 
use—he to fill the blank when he wishes to use it—the firm is liable on 
the paper with the date filled in, when, thus complete, it has passed to 
the hands of innocent bond fide holders for value.

3. The power to fill the blanks for dates implies in favor of such holders a
power in the person trusted, to change the date, after the note has been 
written, and before it is negotiated.

4. It is error to charge upon a state of facts of which no evidence has been
offered.

Error  to the Circuit Court for Wisconsin, the case being 
this:

The Michigan Insurance Bank brought suit against An-
son Eldred, Wm. Balcom, and Elisha Eldred, composing the 
firm of Eldreds & Balcom, as indorsers of a promissory note 
dated June 12th, 1861, given by one F. E. Eldred, and the 
body and signature of which were in his handwriting.

The summons was served upon Anson Eldred, the only 
defendant residing within the District of Wisconsin, and the 
only one who appeared in the cause. The execution of the 
note, its indorsement by Elisha Eldred, one of the firm of 
Eldreds & Balcom, with the firm name, demand of payment 
from the maker, non-payment by him, and notice to the in-
dorsers of non-payment, were all proved. The date of the 
note, as originally written by the maker, F. E. Eldred, had 
been August 12th, 1861; and the word “June” had been 
written by him over the word “August.”

The defendant, Anson Eldred, then offered to read in evi-
dence a clause of the articles of copartnership of the firm of 
Eldreds & Balcom, to the effect that Elisha Eldred, one of 
the firm, and who, as above stated, had indorsed this note
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in the firm name, had bound himself not to use the fiim 
name except for the benefit of the said joint business. The 
evidence was objected to by the defendant, but the objection 
was overruled, and testimony received.

There was no pretence that the bank had any knowledge 
of the articles of copartnership or of the purpose for which . 
the copartnership’s name in this instance had been used.

The defendant then introduced the deposition of F. E. El-
dred, the maker of the note, and the brother of Anson El-
dred, the defendant. He testified that the note was in his 
handwriting; that the indorsement of Eldreds & Balcom was 
made by Elisha Eldred, one of the firm; that he transferred 
the note as security for a loan about the time the note bore 
date. He said further:

“ I had an arrangement with the firm of Eldreds & Balcom, 
by which they indorsed my notes and I indorsed theirs; and the 
indorsements were made in blank, and were filled by the holders 
as they wanted to use them. This note was indorsed in that 
way, and this arrangement was known to Anson Eldred as well 
as to the other partners. The word ‘June’ was written by me, 
and was written by me before I used the note.”

The defendant then read depositions, which showed that 
this note was transferred to the bank as collateral security 
for moneys lent to F. E. Eldred, the maker. Here the de-
fendant rested, and upon this evidence the judge, in charg-
ing, made use of the following language:

“ If the note in suit was never actually negotiated to the 
bank, but got up by Eldred and accepted by the bank in pur-
suance of a corrupt agreement between said Eldred and the 
bank to defraud the defendant, then the plaintiff cannot re-
cover.”

The testimony was without the least proof tending to 
show that this note had not been negotiated to the bank, or 
any tending to prove that it was “ got up by Eldred and 
accepted by the bank in pursuance of a corrupt agreement 
between said Eldred and the bank to defraud the defend-
ant.”

35VOL. IX.
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Verdict and judgment having gone for the defendant, the 
bank brought the case here.

Jfr. Lynde, for the plaintiff in error, submitted as too plain 
for argument,

1. That the paper having been negotiable paper, and re-
ceived by the bank before due for a valuable consideration, 
the court had erred in allowing the clause from the articles 
of copartnership of Eldreds & Balcom to be read, without 
proof that the bank had notice of the clause.*

2. That the court had charged the jury upon a supposed 
or conjectural state of facts, of which no evidence has been 
offered; inducing them perhaps to indulge in conjectures, 
instead of to weigh the testimony; a sort of charge which 
was decided by this court, in United States v. Breitling,] to be 
“ clearly error.”

Mr. Cary submitted that the transactions, from beginning 
to end, were irregular; that when Elisha Eldred, who in 
indorsing under any circumstances acted in violation of his 
duty to his partners, indorsed here, he indorsed in blank; 
in blank as to both dates and amounts; and that the in-
strument in its altered date bore on its face such marks of 
irregularity as to justify the charge.

To this it was replied, that F. E. Eldred was authorized by 
the arrangement between him and the firm to fill up the 
blanks; dates as well as amounts. He wrote the whole note 
originally, and the word “June” afterwards; but the word 
was written before the instrument was negotiated.

Mr. Justice CLIFFORD stated the case, and delivered the 
opinion of the court.

Promissory notes, given for the payment of money, with-
out any condition or contingency, and payable to order or 
bearer, are as much commercial instruments as bills of ex-
change, and the title to the same, and their transfer from

* Murray v. Lardner, 2 Wallace, 110. f 20 Howard, 252.
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one person to another, are governed and regulated by the 
same rules of commercial law.

Authorities may be found where it is held that it is not 
essential to the character of a promissory note or bill of ex-
change that it should be negotiable, and that other words 
besides the words “or order,” or the words “or bearer,” 
may be employed to express the quality of negotiability; 
but it is not necessary to discuss those topics, as the inquiry 
before the court has respect to the execution, transfer, and 
title of a negotiable promissory note in the ordinary form,*

Examined carefully, the pleadings and evidence exhibit 
the following facts, which are material to the present inves-
tigation: Claiming title to the note in question, the plaintiffs 
instituted the present suit against the defendant and one Un 
Balcomand Elisha Eldred, alleging that they were copartners 
in trade under the firm name of Eldreds & Balcom. They, 
the defendants, were engaged in business both in Chicago 
and Milwaukee, and the record shows that they were sued 
as indorsers of the note described in the declaration. Only 
one of their number, to wit, the defendant, resided in that 
State, and he only was served with process. Besides a spe-
cial count against the defendants as the indorsers of the 
note, the declaration also contained the common counts, to 
which was annexed a copy of the note, as notice that the 
note would be offered in evidence under those counts. Pro-
cess having been served, the present defendant appeared, 
and pleaded the general issue, and the parties went to trial, 
and the verdict and judgment wTere for the defendant. Ex-
ceptions were duly taken by the plaintiffs to the rulings and 
instructions of the court, and they sued out this writ of error, 
and removed the cause herfe for re-examination.

Some further reference to the facts proved at the trial is 
necessary, in order that the precise nature of the questions 
presented in the bill of exceptions may be understood.

Founded as the declaration was upon a promissory note, 
it was only necessary for the plaintiffs, under the general

Wells v. Brigham, G Cushing, 6; Raymond v. Middleton, 29 Pennsyl- 
vania State, 530; Story on Bills, § 60. •
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issue, to prove the execution of the note, the signature of 
the indorsers, the demand of payment of the maker, the 
dishonor of the note, and notice of the dishonor, and non-
payment to the indorsers. Having proved those facts, they 
introduced the note in evidence, of which the following is a 
copy:

Det ro it , June 12, 1861.
$4000. Sixty days after date I promise to pay to the order of 
Eldreds & Balcom four thousand dollars at the Michigan Insur-
ance Bank, value received.

(Signed) F. E. Eldr ed .

Indorsed on the back of the note is the name of the firm 
to which the defendant belongs, to wit, Eldreds & Balcom, 
and the allegations of demand, protest, and notice of dis-
honor and non-payment were fully proved.

Witnesses were examined upon both sides, from whose 
testimony, as reported in the bill of exceptions, it appears 
that the maker of the note was engaged in business at De-
troit, in the State of Michigan; that he and the firm of which 
the defendant is a member entered into an arrangement to 
interchange accommodation indorsements for business pur-
poses; that the understanding was that the firm should in-
dorse whatever paper he, the maker of that note, should find 
it necessary to use in his business, and that he, in consider-
ation thereof, should indorse their paper intended for dis-
count, to such an extent as they might desire.

Pursuant to that arrangement the respective parties in-
dorsed numerous blank notes for each other, and it appears 
that the senior partner of the firm indorsed at one time some 
fifty or fifty-five blank notes of the kind, and that the defend-
ant knew what was done, and advised that the indorsements 
should be made. Packages of such blank notes, signed by 
the maker of the note in controversy, were sent by express 
to that firm for their indorsement, and when they were in-
dorsed in blank they were returned through the same chan-
nel to the party by whom they were forwarded, and it ap-
pears that the note described in the declaration is one of the 
notes indorsed by the senior partner of the firm.
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Approved as the arrangement was by the defendant, he 
has no cause for complaint; and it also appears that the 
maker of the note borrowed money of the plaintiffs and that 
he indorsed the note to them as collateral security in the 
regular course of business.

Depositions were also introduced by the defendant, and 
he offered in evidence the third article in the copartnership 
agreement of the indorsers of the note, which reads as fol-
lows: “That neither of the parties shall employ any of the 
moneys, goods, or effects belonging to the said copartner-
ship, or engage the credits thereof ’, except for the benefit of the 
said joint business.”

Seasonable objection was taken by the plaintiffs to the in-
troduction of that article as evidence, upon the ground that 
it was irrelevant and incompetent, but the court overruled 
the objection and the same was read to the jury, and the 
plaintiffs then and there excepted to the ruling of the court. 
Instructions, supposed to be pertinent to the issue, were then 
given by the court to the jury, to which no exceptions were 
taken, but the court also instructed the jury to the effect 
that if the note in suit was never actually negotiated to the 
bank, but was got up by the maker of the note, and was ac-
cepted by the bank, in pursuance of a corrupt agreement 
between the maker of the note and the bank to defraud the 
defendant, then the plaintiffs cannot recover; to which in-
struction the plaintiffs then and there excepted. ■

Objection, in the first place, is taken by the plaintiffs in 
argument to the ruling of the court in admitting in evidence 
the third article of the copartnership agreement. Attempt 
is made to sustain that ruling, upon the ground that the evi-
dence tended to show that the partner who indorsed the note 
with the firm name was unauthorized “ to engage the credit” 
of the firm except for the joint business of the company; but 
there are two decisive answers to that suggestion : (1.) That 
the indorsements were made in pursuance of a previous 
understanding and arrangement between the firm and the 
maker of the note, and the evidence reported in the bill of 

i exceptions shows that the defendant advised his partner to
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indorse the parcel of notes which contained the one in con-
troversy. (2.) That the plaintiffs had no knowledge of the 
contents of the articles of copartnership, nor of any fact or 
circumstance showing, or tending to show, that the indorse-
ment was made without authority. On the contrary, the 
maker of the note, examined by the defendant, testified that 
the indorsement on the note described in the declaration 
was made by one of the partners of the defendant; that he, 
the witness, transferred the note to the plaintiffs as security 
for a loan made at the time the note bears date; that he had 
an arrangement with that firm that they should indorse his 
notes and that he would indorse their notes; that the in-
dorsements were made in blank, and were filled up by the 
respective makers as they wanted to use the notes in their 
business, and that the note in controversy was indorsed in 
that way with the knowledge of the defendant as well as the 
other partners.

Unaccompanied by evidence showing, or tending to show, 
that the plaintiffs had knowledge of the restriction contained 
in the copartnership agreement, or the subsequent introduc-
tion of such evidence, it is quite clear that the article of the 
copartnership agreement read to the jury was irrelevant and 
incompetent, as it clearly appeared that the plaintiffs were 
indorsers for value at the date of the note in the usual course 
of business, without notice of any equities between the an-
tecedent parties.

Such a party is regarded, in the commercial law, as a bond 
fide holder of the negotiable instrument, and the rule is irre- 
pealably established by the decisions of this court that the 
indorser under those circumstances takes the title unaffected 
by any equities between the antecedent parties to the in-
strument, and may recover thereon, although, as between 
the antecedent parties to the same, the transaction may be 
without any legal validity.*

* Goodman v. Simonds, 20 Howard, 363; Murray v. Lardner, 2 Wallace» 
110; Bank of Pittsburgh v. Neal, 22 Howard, 108; Swift v. Tyson, 16 Pe-
ters, 15; Goodman v. Harvey, 4 Adolphus & Ellis, 870.
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Bills of exchange or promissory notes may be transferred 
by indorsement, or, when indorsed in blank or made paya-
ble to bearer, they are transferable by delivery; and the set-
tled rule of law is, that if such a bill or note, so indorsed or 
made payable to bearer, be misappropriated by one to whom 
it was intrusted, or even if it be lost or stolen and is subse-
quently negotiated for a valuable consideration to a third 
person, who receives it in the usual course of business, with-
out knowledge of the condition annexed to the possession 
of the instrument, or of the means by which the possession 
was acquired, his title is wholly unaffected by any such 
breach of trust, or by any such unauthorized or felonious 
acquisition or appropriation of the note, and may recover 
the amount against any of the prior parties to the instru-
ment.*

Nothing can be inferred adverse to the authority of the 
member of the firm to make the indorsement from the fact 
that the blanks in the note were not filled up when he re-
ceived it from the maker, as it is fully proved that the maker 
of the note was authorized by the arrangement between him 
and the firm to fill up the blanks and insert the date and the 
amount of the notes as he found it necessary to use the same 
in his business, and that defendant, as one of the partners, 
had knowledge of that arrangement.

Suppose, however, there was no proof of such knowledge 
on the part of the defendant, still it is well settled law that 
where a party to a negotiable bill of exchange or promissory 
note containing blanks, intrusts it to the custody of another, 
whether the blanks are in the date or the amount of the 
note, and whether it be for the purpose of accommodating 
the person to whom it was intrusted, or to be used to raise 
money for his own benefit, such bill or note, especially if it 
be indorsed in blank, or is made payable to bearer, carries 
on its face an implied authority, in the person to whom it is 
so intrusted, to fill up the blanks in his discretion; and, as

* Chitty on Bills, ed. 1842, 257; Belmont Branch Bank v. Hoge, 35 New
* °rk, 65; Hoge v. Lansing, 35 lb. 136.
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between such party to the bill or note and innocent third 
parties, holding the bill or note as transferees for value, in 
the usual course of business, the person to whom it is so in-
trusted must be deemed to be the agent of the party who 
committed such bill or note to his custody; and the legal 
conclusion is, that in filling up the blanks he acted under 
the authority of that party, and with his approbation and 
consent.*

So, where a party signs his name to a blank paper, as a 
means of accommodating another person, he thereby author-
izes that person to whom he delivers the paper, and for 
whose accommodation he signed it, to fill up the instrument, 
and the conclusion of law is, that the filling up the instru-
ment under those circumstances, inasmuch as it is done by 
the authority of the party who signed the paper, is his act, 
and that as between him and innocent holders of the instru-
ment after it is filled up, he is bound by his signature, if the 
instrument was negotiated for value before it fell due, and 
in the usual course of business.!

Testimony was introduced by the plaintiff to show that 
the indorsement of the firm name on the back of the note 
Was made before the same was negotiated to them as secu-
rity for the discounts to the maker, but the introduction of 
such evidence was unnecessary, as the presumption of law, 
in the absence of opposing testimony, is that such an in-
dorsement, if without date, was made at the time the bill or 
note was executed, and before the same was negotiated to 
the holder.^

IL Apart from that ruling of the court, the plaintiffs also 
contend that the instruction given to the jury, as recited in 
the bill of exceptions, is erroneous, and that the judgment 
should be reversed on that account, even if it be held that

* Mitchell v. Culver, 7 Cowen, 336; Goodman v. Simonds, 20 Howard, 
361.; Violett v. Patton, 5 Cranch, 142; Kussel v. Langstaffe, 2 Douglass, 51

f Bank v. Kimball, 10 Cushing, 373; Collis v. Emett, 1 H. Blackstone, 
313; Montague v. Perkins, 22 English Law & Equity, 516.

J Banger v. Cary, 1 Metcalf, 369; Balch v. Onion, 4 Cushing, 539; Kice 
t>. Isham, 1 Keyes, 44.
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the ruling of the court in admitting in evidence the third 
article of the copartnership agreement is correct.

Contradicted as the first assumption of the instruction is 
by the testimony of the maker of the note, it does not seem 
to require any extended argument to show that it is un-
founded, especially as it finds no support in any fact or cir-
cumstance introduced in evidence by either party.

Discounts were obtained of the plaintiffs by the maker of 
the note, and he negotiated the note in controversy to the 
plaintiffs as security for such loans, transferring the note to 
them at the time the loans were made.

Parties sometimes obtain discounts on such paper by in-
dorsing their own name on the note, but it is a regular 
course of business frequently adopted and equally legitimate 
for a party to give his own note for the amount of the loan, 
and to negotiate a note like the one in question to the lender 
as collateral security; and, whether the business is transacted 
in the one way or the other, the title of the lender of the 
money to the note negotiated as security for the loan is 
equally valid to the amount of the money loaned.*

But the second assumption of the instruction is even more 
unjustifiable than the first, as it imputes concerted action, 
and a corrupt agreement between the maker of the note and 
the plaintiffs to defraud the defendant, when in point of fact 
there is not a particle of evidence in the record to sustain 
the charge, or which has any tendency to support any such 
theory. When a prayer for instruction is presented to the 
court, and there is no evidence in the case to support the 
theory of fact which it assumes, the prayer for instruction 
should be denied, and if given by the court it is error, as the 
tendency of such an instruction is to mislead the jury by 
withdrawing their attention from the legitimate points of 
inquiry involved in the issue.f

It is clearly error in a court, said Chief Justice Taney, in

* Chicopee Bank v. Chapin, 8 Metcalf, 40; Stoddard v. Kimball, 6 Cush- 
mg, 469; Blanchard v. Stevens, 3 lb. 162; Atkinson v. Brooks, 26 Ver-
mont, 569.

t Goodman v. Simonds, 20 Howard, 359.
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United States v. Breitling*  to charge the jury upon a sup-
posed or conjectural state of facts, of which no evidence has 
been offered. Such an instruction presupposes that there is 
some evidence before the jury which they may think suffi-
cient to establish the facts hypothetically assumed in the 
charge of the court, and if there is no evidence which they 
have a right to consider then the charge does not aid them 
in coming to a correct conclusion, but its tendency is to em-
barrass and mislead, and may induce them to indulge in 
conjectures instead of weighing the testimony.

Reference is made to the fact that the word June is writ-
ten over the word August in the date of the note, showing 
that the date originally was August, instead of June, as it 
now is; but the conclusive answer to that suggestion is, that 
the maker of the note testifies that he wrote the word June 
as it now is in the date of the note before he negotiated the 
note to the plaintiffs, and as he was the agent of the firm in 
filling up the note, the defendant, as between him and the 
plaintiffs, has no cause of complaint.

Judg ment  reve rsed , and the cause remanded, with direc-
tions to issue

A NEW VENIRE.

Unite d  States  v . Adams .

1. Where, after an appeal taken to this court from the Court of Claims, a
party and his counsel are aware that the finding of the Court of Claims 
on a point of fact is erroneous, in time to have it corrected, before the 
hearing here, by an application to this court to remit the case to that 
court for correction, this court will not, after it has heard the case and 
given a decree as if the finding were in all respects correct, stay the man-
date and reform their decree, so that the party alleging the error may 
obtain a correction of the record from the Court of Claims, and have 
the cause heard again.

2. And this is so, although the party and his counsel honestly entertained
the opinion that the fact, so erroneously found and stated, was not a 
material one in the case; an opinion in which they were not sustained

* 20 Howard, 252.
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by the opinion of this court as afterwards given. This at least so held, 
in a case where the action of the party himself had somewhat precluded 
his allegation of the error.

On motion to amend a decree of this court affirming a 
decree of the Court of Claims, stay, mandate, &c. The case 
was thus:

Adams filed, some time since, a petition in the Court of 
Claims against the United States, claiming $112,748 for cer-
tain mortar-boats, tug-boats, cabins, pilot-houses, and other 
work, furnished by order of General Fremont in the West-
ern Military District, during the summer of 1861. One of 
the defences relied on by the United States against it was, 
that the government had appointed a board of commissioners 
to hear and determine this claim among others; that in De-
cember, 1861, the petitioner had presented it before that 
board, who after having heard the same, adjusted his ac-
counts, and awarded a balance due him of $95,655, which 
he had been paid by the government, giving a receipt for 
the sum in full of all demands. It was not denied by him-
self that he had received this money ; nor by the government 
that he had received it only under protest.

The Court of Claims gave a decree iu favor of his claim, 
and the United States appealed.

A rule of this court regulating appeals from the Court of 
Claims prescribes, in respect to the way in which that court 
shall prepare and certify its record to this court for review, 
that it make “ a finding of the facts in the case, and the con- 
elusions of law on the facts on which the court founds its 
judgment or decree; the finding of the facts and the con-
clusions of law to be stated separately, and certified to this 
court as part of the record.” In accordance with this rule 
the Court of Claims, on the appeal by the United States 
from its decree, did find and certify as part of the record, the 
facts; stating among them “that in December, 1861, the 
petitiemer presented to said commission his claim for said 
mortar-boats, tug-boats, cabins, &c., in two accounts, setting 
forth the same.”

The appeal was elaborately and ably argued at the last
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term by Mr. Hoar, Attorney-General, and Mr. Dickey, then As-
sistant Attorney-General, for the government—they arguing 
that the settlement and receipt of the money upon the basis 
of a quantum meruit (which they endeavored to show was the 
basis on which Adams had received his money), precluded 
the assertion of the claim made in the Court of Claims—and 
by Messrs. Carpenter, Carlisle, Corwine, and Wills, contra; who 
contended that the receipt which had been given, was no 
bar to the claim.

This court on the appeal reversed the judgment of the 
court below, giving an opinion which can be seen in the re-
port of the case in 7th Wallace.*  The main ground of that 
opinion was thus presented :

“ In the view we have taken of the case, the giving of this 
receipt is of no legal importance. The bar to any further legal 
demand against the government does not rest upon this acquit-
tance, but upon the voluntary submission of the claims to the 
board; the hearing and final decision thereon; the receipt of 
the vouchers containing the sum or amount found due to the 
claimant; and the acceptance of that amount undei’ an act of 
Congress providing therefor.”

The court, in that opinion, agreed that the creditors of the 
government were not bound to present their claims before 
that board, but might withhold them, and, as the Secretary 
of War had refused to recognize them, seek relief before 
Congress or the Court of Claims.

The counsel of Adams—now filing: his affidavit to the 
effect that the finding of fact sent up by the Court of Claims, 
as part of the case, was not true, but was erroneous ; that the 
petitioner did not present his claim before that board, but, on 
the contrary, that the accounts were referred to it by General 
Meigs, at the head of the bureau, before whom this class of ac-
counts had to be presented for adjustment; that it was heard 
ex parte; and that the materiality of this fact had been dis-
covered since the delivery of the opinion, above mentioned,

* Page 463.
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of this court reversing the judgment of the Court of Claims 
moved to amend the decree of this court, reversing the de-
cree of the Court of Claims; and to stay the mandate, in 
order to enable Adams to obtain a correction of the record 
from that court, and that the cause might be again heard.

The ground of this motion was, of course, that the record 
from the Court of Claims was erroneous in a material fact 
stated in it, and upon which it was supposed that this court 
mainly placed its judgment of reversal.

It appeared from the affidavit of the appellee, in support 
of the motion, that this error in the record was observed by 
him, and‘known to his counsel, at the argument on the ap-
peal; but that no steps were taken to have it corrected, their 
belief having been that the action of the board of commis-
sioners could have no binding effect upon the rights of the 
claimant.

Such substantially, as the court regarded it, was the case 
as now before it.

But there were certain other facts in the matter which it 
thought fit also to refer to. They were these: Accompany-
ing the petition and'affidavit of Adams, was the original 
record of the evidence before the Court of Claims. The 
Secretary of War, in October, 1861, as it showed, suspended 
the payment of the present claims, among many others origi-
nating in the then Western Military District, upon charges 
of fraud alleged against them, and appointed a board of 
commissioners to hear and pass upon the same before pay-
ment. After the appointment of this board, and when 
General Meigs was pressed to pay this claim, with others, 
he constantly advised the claimants that the claims must be 
heard and adjusted before the board, and, until then, they 
would not be recognized or paid; and, on the 4th January, 
1862, the’ papers upon which the claims of Adams were 
founded were, by direction of the General himself, placed 
before the board, with a request to hear and determine the 
amount justly due.

This step, taken by General Meigs, was well known to the 
appellee, who was present in St. Louis at the time, where the board
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sat. It was true that there was no proof in the record to 
show that he presented his claims before the board, or that 
he procured any witnesses to appear before them in the course 
of their investigations. Four witnesses were examined on 
the part of the government on the subject of the reasonable-
ness of the prices charged for the mortar-boats, gun-boats, 
and other work. They proved, if not mistaken, a consid-
erable overcharge in the work and materials. No witnesses 
were produced on the part of the appellee, nor were those 
on the part of the government cross-examined; but, on the 
13th of ’January, 1862,*  he addressed a letter to the board, 
dated at St. Louis, expressing a desire to submit to them some 
facts in relation to the construction of the mortar-boats, which 
constituted the principal item in his accounts. In that letter he 
states the history of his communications with the Navy De-
partment and with General Meigs on the subject of his plans 
for the construction of the mortar-boats, and of the adoption 
of the same by General Fremont, and of the contract for 
building the same, and closes it by saying that “ when this 
contract was made, I supposed I would have to pay much 
higher for materials and labor than I have, and, therefore, 
the job has been more profitable in figures than I expected. 
To do this work I had to contract debts to-workmen and all 
classes who have furnished me materials; and claim, as I 
have in no respect been remiss on my part, the government 
should deal promptly and liberally with me.”

As mentioned in the earlier part of the reporter’s state-
ment, the board of commissioners adjusted Adams’s accounts 
and allowed a balance due to him of $95,655, for which 
he accepted a voucher and gave a receipt in full; accepting 
payment of the same under a resolution of Congress, passed 
soon afterwards, for the payment of claims audited and al-
lowed by this board of commissioners.

Messrs. Wills and B. B. Curtis, in support of the motion.
The Attorney-General, Mr. Hoar, contra.

* The date as given in the record was 1861, but this manifestly was an 
error.
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Mr. Justice NELSON delivered the opinion of the court.
The court is of opinion that a case has not been presented 

by the appellee, which would justify it in the exercise of its 
equitable powers to grant this relief.

The second rule of this court on appeals from the Court 
of Claims, in respect to making up the record, is as follows: 
“A finding of the facts in the case by the said Court of 
Claims, and the conclusions of law on the facts on which 
the court founds its judgment or decree. The finding of 
the facts and the conclusions of law to be stated separately, 
and certified to this court as part of the record.”

The remedy, in case the Court of Claims falls into a mis-
take as to the finding of the facts, is familiar. It is by an 
application to this court to remit the case back for correc-
tion, if it be shown, satisfactorily, that a mistake has been 
committed.

In the case before us, it is admitted that the mistake was 
known to the party and his counsel in season to have had it 
corrected before hearing; but, relying on its immateriality, 
no step was taken to have the correction made. We do 
not doubt but that this opinion was honestly entertained, 
and that this motion is made in good faith; but it is im-
possible not to see that, if granted, the precedent might 
lead to great abuse and delay in the hearing of these cases. 
We should allow either party to lie by till the cause was 
decided, and the opinion delivered, and then to apply for 
the correction, as the exigency of the case might require, or 
as the materiality of the fact might appear from the ground 
upon which the decision was placed. On an appeal, the 
parties are entitled to have all the facts proved in the case 
before the court below, in the judgment of the court, truly 
found, and stated in the record, that either deemed mate-
rial to the decision; and, as we have seen, the remedy is 
ample to correct any mistakes committed, if applied for 
prior to the hearing in this court. The court are not will-
ing to go farther, and permit the remedy to be applied after 
the case is heard and decided,' as we fear that such a pre-
cedent would work greater injustice and hardship, in its
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general use and application, than that which may exist in 
any particular case.

There is another view also, arising out of the facts upon 
which this motion is founded, which should be stated. Al-
though it is true that the appellee did not present his claims 
before the board, as stated in the finding in the record on 
appeal, it cannot, in view of the facts which appear in the 
original record of the evidence before the Court of Claims,*  
well be denied but that he made himself a party to their 
proceedings, and took the benefit of the adjustment of his 
accounts by them, which brings the case within the principle 
decided in 7th Wallace. »

Motion  denie d .

Hornt hall  v . The  Col le ct or .

1. The jurisdiction of suits between citizens of the same State, in internal
revenue cases, conferred by the act of March 2d, 1833, “ further to pro-
vide for the collection of duties .on imports ” (4 Stat, at Large, 632), and 
the act of June 80th, 1864, “to provide internal revenue,” &c. (13 Id. 
241), was taken away by the act of July 13th, 1866, “ to reduce internal 
taxation, and to amend an act to provide internal revenue,” &c. (14 Id. 
172). Insurance Company v. Ritchie (5 Wallace, 541}, affirmed.

2. Where such citizenship as is necessary to give jurisdiction to the Federal
courts is not averred, the suit cannot be maintained.

3. Where the Circuit Court dismisses a bill for want of jurisdiction appa-
rent on its face, the general rule is not to allow costs.

Appe al  from the Circuit Court for the Southern District 
of Mississippi; the case being thus:

The Judiciary Act of 1789 limits the jurisdiction of the 
Federal courts, so far as determined by citizenship, to “suits 
between a citizen' of the State in which the suit is brought
and a citizen of another State.”

An act of 1833,f “to provide further for the collection of

* Given, supra, p. 557, in the latter part of the reporter’s statement, begin 
ning with the sentence, “ Accompapying the petition,” and ending with t e 
words (foot of p. 558), “allowed by this board of commissioners.” Rep .

t 4 Stat, at Large, 632.
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duties on imports,” extended the jurisdiction to cases arising 
under “the revenue laws of the United States,” where other 
provision had not been made. And it authorized any per-
son injured, in person or property, on account of any act 
done “under any law of the United States for the protection 
of the revenue or the collection of duties on imports,” to main-
tain suit in the Circuit Court. It also allowed any person 
sued in a State court, on account of any act done “ under 
the revenue laws of the United States,” to remove the cause, 
by a mode which the act itself set forth, into the Circuit 
Court of the United States.

With the passage of the internal revenue laws made neces-
sary by the late rebellion, it was doubted by some persons 
whether this act of 1833 extended to cases under the new 
enactments. And the internal revenue act of 1864,*  by its 
fiftieth section, extended in general words “ the provisions” 
of the act of 1833 to cases arising under the internal revenue 
acts.

By an internal revenue act of the 13th July, 1866,f how-
ever (§ 67), Congress made provision for removing cases from 
State courts to the Circuit Court, authorizing such removal 
in a way which it particularized, “ in any case, civil or crim-
inal, where suit or prosecution shall be commenced in any 
court of any State against any officer of the United States, 
• . . or against any person acting under or by authority of 
any such officer, on account of any act done under color of 
his office,” &c.

And by the sixty-eighth section, immediately following, 
it “repealed” the fiftieth section of the act of 1864, with, 
however, this proviso:

“ Provided, That any case which may have been removed from 
the courts of any State under said fiftieth section to the courts 
o the United States, shall be remanded to the State court from 
which it was so removed, with all the records relating to such 
cases, unless the justice of the Circuit Court of the United States 
in which such suit or prosecution is pending shall be of opinion 
that said case would be removable from the court of the State

* 13 Stat, at Large, 241. 4- 14 Id. 172.
36VOL. IX.
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to the Circuit Court under and by virtue of the provisions of 
this act?’

In this state of the statutes Hornthall & Kuhn, describing 
themselves in the same as “ partners in trade in the city of 
Vicksburg, Slate of Mississippi” filed a bill against one Keary, 
described in it as “collector of internal revenue of the United 
States for the second collection district of the State of Mis-
sissippi” praying for an injunction to restrain Keary from 
collecting an internal revenue tax assessed on certain cotton 
of theirs, which tax they alleged was not due, but which the 
respondent nevertheless threatened, as they alleged, to col-
lect by distraint of their goods. In the subpoena both par-
ties were described as citizens of the State of Mississippi. 
On demurrer the court below, sustaining the demurrer, dis-
missed the bill for want of jurisdiction apparent on its face, and 
awarding costs to the respondent. The other side took this 
appeal.

Mr. Hoar, Attorney- General, and Mr. Field., Assistant Attor-
ney-General, for the collector:

The case is both plain and simple. Ko question as to 
whether the collector was right or wrong in what he did or 
threatened to do can trouble this court, nor whether any in-
junction would lie to restrain him, conceding that he was 
wrong. We are stopped before getting so far, for the bill 
does not show affirmatively that the complainants and re-
spondent are citizens of dififerent States; but, on the con-
trary, shows by implication that they are not. The appeal 
must, of course, be dismissed for want of jurisdiction.*

Mr. Sharkey, contra:
The assumption of the counsel of the government is not 

one exactly accurate. The collector is not named in the bill 
as a citizen of Mississipi, but is sued in his official capacity, 
without naming his residence. He is sued as an officer of 
the United States.

But has not the Federal judiciary jurisdiction in all reve-

* Insurance Company v. Ritchie, 5 Wallace, p. 541.
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nue cases? It is supposed that the counsel below acted on 
this presumption. Without extended argument on this sub-
ject, which is far more familiar to the court than it is to the 
counsel, the case is respectfully submitted.

Mr. Justice CLIFFORD stated the particulars of the case, 
and delivered the opinion of the court.

Owners or holders of cotton, produced within the United 
States, upon which no tax has been levied, paid, or collected, 
are required by the act of the thirteenth of July, 1866, as 
amended, to pay a tax upon the same of two and one-half 
cents per pound, and the provision is that such tax shall be 
and remain a lien thereon in the possession of any person 
whomsoever from the time the act took effect, or the cotton 
was produced as aforesaid, “ until the same shall have been 
paid.”* Due notice in writing was given by the appellee, 
as collector of internal revenue for that district, on the ninth 
of May, 1866, to the appellants, that a tax on three hundred 
and forty-one bales of cotton, amounting to three thousand 
one hundred and forty-seven dollars and twenty-three cents, 
had been assessed against them under that act as amended, 
by the assessor of that collection district, and that a list of 
the same in due form had been transmitted to him for col-
lection. Payment of the tax having been delayed beyond 
the time allowed by law, they were also notified that they 
had become liable to pay five per cent, additional upon the 
amount of the same, together with interest from the first day 
of January preceding the date of the notice, and that, if the 
tax was not paid within ten days from the service of the no-
tice, the same would be collected by distraint and sale of 
property. Before the ten days expired the appellants filed 
their bill of complaint in the Circuit Court for that district, 
praying that the appellee, as such collector, might be en-
joined from enforcing the payment of the tax for several 
reasons, of which the following are the most material:

1. They admit that, during the winter preceding the filing 
of the bill of complaint, they shipped from that port ¿three

* 14 Stat, at Large, 98; lb. 471.
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hundred and forty-one bales of cotton, but they allege that 
the internal revenue tax on the same was duly paid to the 
collector, or to his legally authorized deputy; that the per-
mits for the shipment were duly issued by that officer, though 
they cannot be exhibited, as they still remain in his posses-
sion ; and they also allege that the charge in the notice that 
the tax on the cotton is unpaid is a fraudulent and corrupt 
fabrication.

2. That the proceedings threatened by the collector are 
not authorized by the acts of Congress providing for the col-
lection of such taxes; that such proceedings are applicable 
only to the collection of taxes on incomes, licenses, and the 
like, and not to the collection of the cotton tax, as that is 
made a specific lien on the cotton, which cannot be removed 
from the district where it was produced until the tax is paid 
or a bond given to secure such payment.

Pursuant to the prayer of the bill of complaint an injunc-
tion was issued forbidding the collection of the tax until the 
further order of the court, but on motion of the district at-
torney the injunction was subsequently dissolved. Required 
to plead, answer, or demur, the district attorney demurred 
specially to the bill of complaint, showing for cause: (1.) 
That it was not the proper remedy for the alleged grievance; 
that the remedy, if any, was by appeal to the commissioner. 
(2.) That the Circuit Court has no jurisdiction in equity to 
enjoin the collection of interna] revenue taxes. Both parties 
were heard, and the court sustained the demurrer, dismissed 
the bill of complaint, and awarded costs to the respondent, 
and the complainants appealed to this court.

Jurisdiction of the Circuit Court ifi the case is denied in 
argument by the appellee upon two grounds: (1.) Because 
the parties to the suit are citizens of the same State. (2.) 
Because the Circuit Court has no power to afford a remedy 
by injunction for such a grievance; but in the view taken 
of the case it will not be necessary to examine the second 
proposition with much particularity, as the first is clearlj 
correct and must prevail.

Controversies between citizens of different States are
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plainly within the judicial power of the United States, as I
conferred by the Constitution ; and Congress provided in the I
eleventh section of the Judiciary Act that the Circuit Courts I
should have original cognizance, concurrent with the courts I
of the several States, of suits between a citizen of the State I
where the suit is brought and a citizen of another State.* I
Citizenship of the parties to a suit, where it is the founda- I
tion of jurisdiction in the Federal courts, must be distinctly 
averred, so as to show not only that they are citizens of dif- |
ferent States but also that one of them is a citizen of the j
State where the suit is brought, f Express allegation of the 
facts material to give jurisdiction is" necessary, because such 
courts are courts of special and not of general jurisdiction, i
and consequently there is no presumption in favor of their |
jurisdiction where the facts requisite to show it do not ap-
pear in the record.| Nothing of the kind is shown in this 
case, either in the pleadings or in any part of the proceed-
ings in the suit. On the contrary, the complainants are de-
scribed in the bill of complaint as partners in trade in the 
city of Vicksburg, State of Mississippi, and the respondent 
is therein described as the collector of internal revenue of 
the United States for the second collection district of Missis-
sippi, leaving it to be clearly inferred that both parties are 
citizens of the same State. But the matter is not left to in-
ference, as the parties are in express terms described as citi-
zens of Mississippi in the subpoena which was issued at the 
same time on motion of the complainants.

Unable successfully to deny that proposition, the next sug-
gestion of the appellants is that all revenue cases are within 
the jurisdiction of the Circuit Courts, but the suggestion 
cannot be sustained, as will be seen by reference to the sev-
eral acts of Congress upon that subject.  §

* 1 Stat, at Large, 78.
t Conkling, Treatise, 4th ed., 344; Bingham «. Cabot, 3 Dallas, 382;

Gassies v. Ballon, 6 Peters, 761.
t Turner c. Bank of America, 4 Dallas, 8 ; Sullivan v. Steamboat Com-

pany, 6 Wheaton, 450.
I Insurance Company v. Ritchie, 5 Wallace, 541 ; Philadelphia v. Col-

lector, lb. 728.
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Provision was made by the second section of the act of the 
second of March, 1833, that the jurisdiction of the Circuit 
Courts should extend to all cases in law or equity arising 
under the several laws of the United States .for which other 
provisions were not already made by law.*  Undoubtedly 
the act was passed for the protection of the officers charged 
with the collection of import duties, but the same provision 
was, by the fiftieth sectioA of the act of the thirtieth of June, 
1864, extended to cases arising under the laws for the col-
lection of internal duties, f

Strong doubts are entertained whether the Circuit Courts, 
even during the period when that provision was in force, 
were authorized to enjoin the collection of internal revenue 
taxes, but it is not necessary to decide the point, as Congress 
subsequently repealed the fiftieth section of the last-named 
act, and expressly enacted that the original act should not 
be so construed as to apply to cases arising under the other 
sections of the act, or to any act in addition thereto, or in 
amendment thereof, nor to any case in which the validity or 
interpretation of said act or acts shall be in issue.J

Suits between citizens of different States may still be 
brought in the Circuit Courts, but where both parties reside 
in the same State the Circuit Courts have no original cogni-
zance of any case arising under the internal revenue laws. 
Such cases, when commenced against an officer acting under 
those laws, in a State court, may be removed, on petition of 
the defendant, into the Circuit Court for the district, and the 
jurisdiction of the court is clear beyond dispute, irrespective 
of the citizenship of the parties; but the act of the second 
of March, 1867, provides that no suit for the purpose of re-
straining the assessment or collection of a tax shall be main-
tained in any court.§

Viewed in any light the Circuit Court had no jurisdiction 
of this controversy, and consequently this court has no power 
to grant the relief prayed for in the bill of complaint.

Costs were improperly allowed in the court below, as t e
* 4 Stat, at Large, 632. f 13 lb. 241, § 50. J 14 Id 172, | 67.
§ 14 Stat, at Large, 475; Philadelphia v. Collector, 5 "Wallace, 73
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case was dismissed for the want of jurisdiction on the face 
of the pleadings, and in such cases the general rule is that 
costs will not be allowed*  in this court.*  Sometimes an ex-
ception to that rule is admitted, as where the defendant in 
the court below is the defendant in this court, but inasmuch 
as the costs were improperly awarded in his favor by the 
Circuit Court, the better opinion is that he is not entitled to 
the benefit of that exception, as the decree in his favor must 
be reversed to correct that error, f

Decree rev erse d , and cause remanded, with directions to 
dismiss the bill of complaint, but

Witho ut  cos ts .

Note .

Soon after the preceding case was adjudged, there came 
up and wTas adjudged another involving the same point of 
jurisdiction. It was the case of

The  Ass es sor s v . Osb orn es .

In which the first two points adjudged in the preceding case, and the points 
adjudged in Insurance Company v. Ritchie (5 Wallace, 541), are affirmed; 
including the point adjudged in this last case, to wit, that where juris-
diction depends wholly on a statute, suits brought during the existence 
of the statute fall with its repeal.

In  this case, which came on error from the Circuit Court for 
the Northern District of New York, the same condition of 
enactment and repeal of statutes presented itself as in the last 
case. It is set forth, supra, pp. 560-562. It makes the funda-
mental part of this case as of that. And the reader who desires 
to read the report of this case as well as the report of that, will 
P eaSe recall it thence, or refer to it there.

602-^C^erV 9 Wheaton, 650; Strader v. Graham, 18 Howard,
! nglee v. Coolidge, 2 Wheaton, 363; Montaletv. Murray, 4 Cranch, 

’ Bradstreet v. Potter, 16 Peters, 318.
, Winchester v. Jackson, 3 Cranch, 514.

i
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In the present ease, D. & J. Osborne, manufacturers, brought 
suit to June Term, 1866, against one Gates, assessor of internal 
revenue, to recover damages for bis having illegally assessed 
against them taxes upon certain articles manufactured by them. 
A case was stated for the judgment of the court. In one clause 
of it, it was agreed that “the plaintiffs, for several years past, 
have been manufacturers of reaping and mowing machines at 
the city of Auburn, and within the 24th collection district of the 
State of New York;” and in another clause, that “the defendant, 
as the assessor of the 24th district, did require of the plaintiffs 
that they should return, &c., the number of tons,” &c.

In the declaration a similar representation was made as to the 
citizenship of the parties. It alleged that the plaintiffs bring 
“their certain declaration against Joseph Gates, the assessor of 
internal revenue for the 24th district of the State of New York, 
which is in and within the said Northern District of New York;” 
and it thus began: “ And whereas the said D. M Osborn & Com-
pany, so being the exclusive manufacturers, &c., at their said 
manufacturing establishment in the said city of Auburn, and 
within the said 24th collection district of the said State.”

The court gave judgment for the plaintiffs, and the govern-
ment brought the case here on error.

Mr. Hoar., Attorney-General, and Mr. Field, Assistant Attorney- 
General, for the assessor.

The cases of the Insurance Company v. Ritchie, and of Horn- 
thall v. The Collector,*  conclude this case, irrespective of merits. 
Any discussion of these is, therefore, irrelative. The parties 
were obviously all resident within and all probably citizens of 
the State of New York, and it was perfectly settled by the first 
of the cases cited, as it is also affirmed by the second, that in 
the present state of the statutory law, a Circuit Court of the 
United States has no jurisdiction of a suit originally brought 
there for an alleged illegal assessment of internal revenue taxes 
collected or paid, unless the citizenship of the parties be such as 
to give it jurisdiction, and unless, also, this citizenship be averred.

Mr. D. Wright, contra, submitted,
1st. That it did not appear that the case had not been brought

* 5 Wallace, 541; and supra, 560.
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originally in a State court and removed into the Circuit Court, 
as required by the statute of July 13th, 1866, to give the Circuit 
Court jurisdiction under exis'ting laws.

2d. That it did not appear that the plaintiff and defendant 
were not citizens of different States, as requii’ed to confer juris-
diction upon the Circuit Court.

3d. That if the case was properly cognizable in the Circuit 
Court at the time it was commenced, the subsequent repeal of 
the provision conferring such jurisdiction would not impair the 
right of the plaintiffs to maintain the suit.

Mr. Justice CLIFFORD stated the particulars of the case, 
and delivered the opinion of the court.

Damages are sought to be recovered by the plaintiffs of the 
defendant, as the assessor of internal revenue taxes for the 
twenty-fourth district in the State of New York, because, as 
they allege, he illegally assessed against them certain internal 
revenue taxes upon certain articles which they manufactured 
during the period specified in the declaration.

They brought their suit on the twentieth of July, 1866, and 
the declaration contains forty-one counts. Twenty-eight of the 
counts relate to certain internal revenue taxes alleged to have 
been illegally assessed by the defendant against the plaintiffs 
upon certain iron castings of two classes therein described. 
One class consisted of castings of iron exceeding ten pounds in 
weight for each casting, and the other class consisted of castings 
of iron of ten pounds weight for each casting, or less, as more 
fully set forth in the first fourteen counts.

Machines, in a finished condition, for reaping and mowing, 
were also manufactured by the plaintiffs during the same period, 
and the remaining thirteen counts relate to assessments made 
by the defendant against the plaintiffs upon reaping and mow-
ing machines which were in a finished condition; and the charge 
is, that the last-named assessments were also illegal, and that 
the defendant, as such assessor, transmitted the lists to the col-
lector of the district, and that the plaintiffs paid the taxes under 
protest, as in the case of the assessments upon the castings of 
iron, which were in fact used as component parts of the finished 
machines.

For several years prior to the assessment of the taxes in ques-
tion the plaintiffs had been manufacturers of the Kirby Har-
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vester and Mower, at Auburn, within that collection district. 
They were the exclusive licensees for the manufacture and sale 
of those machines under the several patents granted for that 
invention, and the agreed statement shows that they make the 
castings used as parts of the machines as well as the machines 
in their organized and finished condition, and it is admitted 
that the castings which they make cannot be used for any 
other purpose than as component parts of their machine, nor 
as parts of any different machine made by any other manu-
facturers.

Castings manufactured by the plaintiffs are made from pig- 
iron, upon which the internal revenue duties imposed under the 
acts of Congress have been fully paid. All of the castings, after 
being taken from the moulds, require to be polished, examined, 
and tested, to see if they are perfect and fit for the purpose be-
fore they can be used as component parts of a reaper or mower, 
and many of them have also to be painted and varnished.

Reapers and mowers, when sold by the plaintiffs, include as 
parts thereof all the necessary pieces of castings and of wood*  
work to constitute a complete working machine; but they do 
not put all of the several parts together until the purchaser is 
ready to use the machine in the field, as it is much more con-
venient to transport the several parts in their separate condition 
than the embodied machine.

Prior to the year 1865 the plaintiffs had never made any re-
turns to the assessor or assistant assessor of any castings which 
they manufactured, nor had they ever been required to make 
any such return, either by the assessor, assistant assessor, or 
commissioner; but the commissioner, in March of that year, 
directed the defendant, as such assessor, to require of the plain-
tiffs such a return, specifying the number of tons of such cast-
ings which they had manufactured, of the two classes mentioned 
in the declaration, for the six months next preceding the month 
of March of that year, and also the numbei’ of finished machines 
which they had manufactured and sold during the same time, 
in order that the same might be separately taxed, as follows. 
(1.) That the castings of ten pounds weight or less each casting 
might be taxed at the rate of five per .cent, ad valorem. (2.) lhat 
the castings exceeding ten pounds in weight each casting mig t 
be taxed at the rate of three dollars per toq. (3.) That the 
finished machines sold during that time might be taxed ve
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per cent, ad valorem, without any deduction being made for the 
castings used as component parts of the machines.

Pursuant to the directions of the commissioner the plaintiffs 
made the required return, and paid the taxes to the collector, 
under protest, and brought this suit to recover compensation 
for the illegal acts of the defendant. Process having been served, 
the defendant appeared and pleaded that he was not guilty, 
which was duly joined by the plaintiffs, and the parties entered 
into stipulation waiving a jury, and consenting that the cause 
might be tried by the court without the intervention of a jury.

Hearing was accordingly had before the court and judgment 
was rendered for the plaintiffs in the sum of nine thousand eight 
hundred and five dollars and twelve cents, besides costs and 
charges. Whereupon the defendant sued out a writ of error 
and removed the cause into this court.

Besides the first assessment, which included the month of 
July, 1864, and extended to February, 1865, both inclusive, 
there were subsequent assessments for each month following, 
up to and including May, 1866, and the agreed statement finds 
that the same state of facts apply to every month thereafter 
until the passage of the act of the thirteenth of July, 1866, 
which transferred reapers and mowers to the free' list.f

Where internal revenue taxes are illegally assessed it is well 
settled that the injured party, if he complies with the conditions 
specified in the act of Congress upon that subject, and pays the 
taxes under protest, may maintain an action of assumpsit against 
the collector to recover back the amount so paid.J

Collectors in such cases are not required to reimburse them-
selves for such liabilities, but the provision is, that all such 
judgments against them shall be paid by the commissioner, 
including the costs and expenses of the suit. Such a judgment 
against the collector is in the nature of a recovery against the 
United States, and consequently the amount recovered is re-
garded as a proper charge against the revenue collected from 
that source. Grant all that and still the concession does not 
touch the question involved in this case, as the suit in the case 
before the court is against the assessor to recover back taxes • 
paid to the collector, which presents a question never adjudi-

* 13 Stat, at Large, 5. j- 14 Stat, at Large, 149.
t Philadelphia v. The Collector, 5 Wallace, 731.
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cated in this court. Assessors may, perhaps, be liable for an 
illegal assessment in cases where they have no jurisdiction to 
make any assessment, but the question whether an assessor is 
liable to an action of assumpsit for taxes paid to a collector is 
a very different question, and it is quite certain that such a 
theory finds no support in any prior decision of this court.*

Actions of the kind may, under some circumstances, undoubt-
edly be maintained against the collector, and it may be that 
an assessor, acting in a case where he has no jurisdiction, may 
be liable to the injured party for an illegal assessment of in-
ternal revenue taxes, but neither the collector nor the assessor 
can be sued in the Circuit Court of the United States by any 
party who is a citizen of the same State with such collector or 
assessor. Suits in such cases, that is, where the plaintiff and 
defendant are citizens of the same State, may be brought in the. 
State courts, but such suits cannot be maintained in the Circuit 
Courts under existing laws unless the plaintiff and defendant 
are citizens of different States. Consequently, where the par-
ties are citizens of the same State, the action must be brought in 
the State court, but the defendant, if he sees fit and seasonably 
takes the proper steps, may remove the cause into the Circuit 
Court for trial.

Cases arising under the revenue laws were declared to be cog-
nizable in the Circuit Courts by the act of the second of March, 
1833, unless where it appeared that other provisions for the trial 
of the same had been previously made by law. Laws for the 
assessment and collection of internal revenue duties were not in 
existence at that time, but those provisions were extended by 
the fiftieth section of the act of the thirtieth of June, 1864, to 
cases arising under the acts of Congress providing for the col-
lection of internal revenue duties, and the same section provides 
that all persons authorized to assess, receive, or collect such 
duties or taxes under those laws shall be entitled to all exemp-
tions, immunities, benefits, rights, and privileges therein enu-
merated or conferred.f

* Barhyte v. Shepherd et al., 35 New York, 238; Weaver v. Devendorf, 
3 Denio, 117; Swift® Poughkeepsie, 37 New York, 511; Dickinson v. Bil-
lings, 4 Gray, 42; Railroad v. Charlestown, 8 Allen, 245.

f 13 Stat, at Large, 241.
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Such an action, to recover back internal revenue duties, ille-
gally assessed, and paid under protest, might undoubtedly have 
been maintained in the Circuit Courts while that provision re-
mained in force, although both parties were citizens of the same 
State, as the jurisdiction was made to depend upon the subject-
matter, but the first proviso in the sixty-seventh section of the 
act of the thirtieth of July, 1866, expressly enacts that the 
original act, to wit, the act of the second of March, 1833, shall 
not be so construed as to apply to cases “ arising under any of 
the internal revenue acts, nor to any case in which the validity 
or interpretation of those acts shall be in issue.”*

Unquestionably the effect of that proviso was to confine the 
original act to the purposes for which it was passed, and to limit 
its scope and operation, standing alone and unaffected by the 
fiftieth section of the subsequent act, to cases arising under the 
acts of Congress providing for the collection of import duties. 
But that proviso left the fiftieth section of the act of the thirtieth 
of June, 1864, untouched and in full force, and if legislation had 
stopped there, persons duly authorized to assess, receive, or col-
lect internal revenue duties would still have been entitled to the 
same exemptions, immunities, benefits, rights, and privileges 
under the original act as persons employed to assess, receive, or 
collect import duties. Legislation, however, did not stop there, 
but the sixty-eighth section of the act of the thirteenth of July, 
1866, repealed the fiftieth section of the act of the thirtieth of 
June, 1864, altogether, subject to the proviso contained in the 
same repealing section, which enacts that any case removed, 
from a State court, into the Circuit Court, under the former regu-
lations upon the subject, shall be remanded, unless the justice 
of the Circuit Court shall be of the opinion that the same, if 
pending in the State court, might be removed into the Circuit 
Court under the new provision contained in the sixty-seventh 
section of that act.

Since the passage of that act and the repeal of the fiftieth sec-
tion of the prior act, the Circuit Courts have no jurisdiction of 
cases arising under the internal revenue laws to recover back 
uties illegally assessed and paid under protest, unless the plain-

tiff and defendant therein are citizens of different States. Such 

14 Stat, at Large, 172 ; Philadelphia v. The Collector, 5 Wallace, 728 ; 
insurance Company v. Ritchie, lb. 541.
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actions must be commenced in the State courts if the parties are 
citizens of the same State, but the defendant may, at any time 
before the trial, upon petition to the Circuit Court of the district 
in which he is served with process, remove the cause, upon due 
proceedings therein, into such Circuit Court, and the provision 
is that the cause thereafter phall be heard and determined as a 
cause originally commenced in that court.*

Assumpsit for money had and received is the appropriate 
remedy to recover back moneys paid under protest for internal 
revenue duties illegally assessed; and, if commenced in a State 
court, the action may be removed, on petition of the defendant, 
into the Circuit Court for the district where the service was 
made, and in that state of the case the jurisdiction of the Circuit 
Court is clear beyond doubt, irrespective of the citizenship of 
the parties, but if the action is originally commenced in the Cir-
cuit Court the cause must be dismissed for the want of jurisdic-
tion, unless it appears that the parties were citizens of different 
States.

Three propositions are submitted by the plaintiffs as being 
severally sufficient to take the case before the Court out of the 
operation of that rule: (1.) They contend that it does not appear 
that the case was not removed from the State court into the 
Circuit Court, as required to give the Circuit Court jurisdiction 
under existing laws. (2.) That it does not appear that the plain-
tiff and defendant in the case are not citizens of different States, 
as required to confer jurisdiction upon the Circuit Court. (3.) 
That the case was properly cognizable in the Circuit Court at 
the time it was commenced, and that the subsequent repeal of 
the provision conferring such jurisdiction does not impair the 
right of the plaintiffs to maintain the suit.

Unsupported in fact as the first proposition is, it does not seem 
to be necessary to enter into any argument to refute it. Suffice 
it to say, that the record shows that the suit was commenced in 
the Circuit Court, and that it was not removed into that court 
from the State court, which is all that need be said in reply to 
the first proposition.

When the jurisdiction of the Circuit Court depends upon t e 
citizenship of the parties it is not enough that it does appear 
that they are not citizens of the same State, but the facts neces

* 14 Stat, at Large, 171, § 67.
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sary to give the Circuit Court jurisdiction must be distinctly 
alleged. Circuit Courts are courts of special jurisdiction, and 
therefore they cannot take jurisdiction of any case, either civil 
or criminal, where they are not authorized to do so by an act of 
Congress.*

Jurisdiction in such cases was conferred by an act of Congress, 
and when that act of Congress was repealed the power to exer-
cise such jurisdiction was withdrawn, and inasmuch as the re-
pealing act contained no saving clause, all pending actions fell, 
as the jurisdiction depended entirely upon the act of Congress.^

Applying these principles to the present case it is clear that 
the Circuit Court had no jurisdiction of this case. Usually 
where a court has no jurisdiction of the case the correct practice 
is to dismiss the suit, but a different rule necessarily prevails in 
an appellate court in cases where the subordinate court was 
without jurisdiction and has improperly given judgment for the 
plaintiff. In such a case the judgment in the court below must 
be reversed, else the plaintiff would have the benefit of a judg-
ment rendered by a court which had no authority to hear and 
determine the matter in controversy.

Judg ment  rev ers ed , and the cause remanded with directions 
to dismiss the case

For  the  wan t  of  juris diction .

Litc hf iel d  v . The  Regis te r  and  Rece iver .

1. The rule established in Gaines v. Thompson (7 Wallace, 347), that the
courts will not interfere by mandamus or injunction with the exercise 
by the executive officers of duties requiring judgment or discretion, af-
firmed and applied to registers and receivers of land offices.

2. The fact that a plaintiff asserts himself to be the owner of the tract of
land, which these officers are treating as public lands, does not take the 

* Sheldon v. Sill, 8 Howard, 449; Turner v. The Bank, 4 Dallas, 10; 
clntire v. Wood, 7 Cranch, 506; Kendall v. United States, 12 Peters, 616. 
t Norris v. Crocker, 13 Howard, 438; Yeaton v. United States, 5 Cranch, 

81; The Rachel, 6 Id. 329; The Irresistible, 7 Wheaton, 551; Maryland
Railroad Company, 8 Howard, 534; 1 Kent (11th ed.), 465; Butler®. 

Palmer, 1 Hill, 324.
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case out of that rule, where it is the duty of these officers to determine 
upon all the facts before them, whether the land is open to pre-emption 
or sale.

8. In such cases, if the court could entertain jurisdiction against the land 
offices, the persons asserting the right of pre-emption would be neces-
sary parties to the suit.

Appe al  from the Circuit Court for the District of Iowa.
Litchfield filed his bill in the court below against Rich-

ards, Register, and Pomeroy, Receiver of the United States 
Land Office at Fort Dodge, Iowa, asking an injunction to 
restrain them from entertaining and acting upon applications 
made to them to prove pre-emptions to certain lands which 
lay within the land district for which they were respectively 
register and receiver. The bill, which was very full, recited 
the various acts of Congress and of the State of Iowa, by 
which the complainant maintained that a large list of tracts 
of land, supposed to belong to an original grant to the Ter-
ritory of Iowa for the purpose of improving the navigation 
of the Des Moines River, became his property. The history 
of that grant has been recently the subject of report in these 
volumes in several cases, and it is unnecessary to repeat it. 
It is sufficient to say that the bill giving that version of the 
matter which was favorable to the title of the complainant, 
averred that he was the legal owner of the lands; that they 
were not public lands, and were in no manner subject to sale 
or pre-emption by the government, or its officers. The de-
fendant demurred, and the bill was dismissed for want of 
equitable jurisdiction. Whereupon the complainant ap-
pealed.

Mr. Litchfield, the complainant, insisted that the facts as 
stated in the bill must be taken as confessed by the de-
murrer, and that they showed that the land officers were 
exceeding their authority, and would give certificates of 
pre-emption and entry, which would cloud and embarrass 
his title, and that they should, therefore, be restrained.

Mr. Kelsey, contra.
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Mr. Justice MILLER delivered the opinion of the court.
The principle has been so repeatedly decided in this court, 

that the judiciary cannot interfere either by mandamus or in-
junction with executive officers such as the respondents here, 
in the discharge of their official duties, unless those duties are 
of a character purely ministerial, and involving no exercise 
of judgment or discretion, that it would seem to be useless 
to repeat it here. In the case of Gaines v. Thompson,*  decided 
at the last term of this court, the whole subject was fully 
considered, and the cases in this court examined. The doc-
trine just stated was announced as the result of that exam-
ination. The case of The Secretary v. McGarrahan, of the 
present term,f reaffirms the principle, which must now be 
considered as settled. Both these cases had reference to 
efforts similar to the present, to control the officers of the 
land department.

It is insisted, however, by the complainant, that the pres-
ent case does not come within the rule so laid down, and 
his argument is plausible. A little consideration, however, 
will show that it is unsound.

The lands in controversy are situated within the land dis-
trict over which these officers have authority to receive proof 
of pre-emption, and grant certificate of entry. There are 
within that district, of course, lands open to sale and pre-
emption. There would be no use for the land office if there 
were not. The very first duty which the register is called 
on to perform, when an application is made to him to enter 
a tract of land, is to ascertain whether it is subject to entry. 
This depends upon a variety of circumstances. Has there 
been a proclamation offering it for sale ? Has it been re-
served by any action of Congress, or of the proper depart-
ment . Has it been granted by any act of Congress, or has 
it been sold already ? These are all questions for him to de-
cide, and they require the exercise of judgment and discre-
tion. The bill shows on its face that these officers, in the 
exercise of this duty, were considering whether the reser-

* 7 Wallace, 347. f Supra, 298.
37VOL. IX.
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vations of the departments and the acts of Congress, and the 
claim of the plaintiff under them, took these lands out of 
the category of lands subject to sale and pre-emption, and 
he asks the court to interfere by injunction to prevent them 
from determining that question, and that the court shall de-
termine it for them. He says the court below erred because 
it did not require them to come in and answer to his claim 
of title, and at their own expense to put the court in pos-
session of their views, and defend their instructions from 
the commissioner, and convert the contest before the land 
department into one before the court. This is precisely what 
this court has decided that no court shall do. After the land 
officers shall have disposed of the question, if any legal right 
of plaintiff has been invaded, he may seek redress in the 
courts. He insists that he now has the legal title. If the land 
department finally decides in his favor, he is not injured. If 
they give patents to the applicants for pre-emption, the courts 
can then in the appropriate proceeding determine who has 
the better title or right. To interfere now, is to take from 
the officers of the land department the functions which the 
law confides to them and exercise them by the court.

Another objection, equally fatal to the bill, is the want of 
necessary parties.

It appears on its face, that the register and receiver have 
no real interest in the matter, but that persons not named 
are asserting before them the legal right to pre-empt these 
lands. These persons are the real parties whose interests 
are to be affected, and whose claim of right is adverse to 
plaintiff. If the court should hear the case, and enjoin per-
petually the register and receiver from entertaining their 
applications, they have no further remedy. That is the in-
itial point of establishing their right, and in this mode a 
valuable and recognized right may be wholly defeated and 
destroyed, without the possibility of a hearing on the part of 
the party interested. This is not a case in which the land 
officers represent these claimants. They have no such duty 
to perform. They might let the injunction be issued with-
out defence, and thus a proceeding almost ex parte be ma e
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to strangle the incipient right of the actual settler on the 
public lands. If it can be done in this case, it can be done 
in every other in which a plaintiff is willing to proceed 
against the officers, without bringing the settler on the land 
before the court.

Decree  aff irmed .

Thom so n  v . Pacif ic  Railroad .

1. Although, confessedly, Congress may constitutionally make or authorize 
contracts with individuals or corporations for services to the govern-
ment; may grant aids by money or land in preparation for and in the 
performance of such services; may make any stipulation and conditions 
in relation to such aids not contrary to the Constitution, and may ex-
empt, in its discretion, the agencies employed in such services from any 
State taxation which will really prevent or impede the performance of 
them; yet in the absence of all legislation on the part of Congress to 
indicate that such an exemption is deemed by it essential to the full 
performance of the party’s obligations to the government, the exemp-
tion cannot be applied to the case of a corporation deriving its existence 
from State law, exercising its franchise under such law, and holding its 
property within State jurisdiction and under State protection, only be-
cause of the employment of the corporation in the service of the gov-
ernment.

2. The point decided in McCulloch v. Maryland does not establish a broader 
doctrine even if some of its reasoning may seem to do so.

On  certificate of division in opinion between the judges 
of the Circuit Court for tbe District of Kansas. The case 
was this:

The Union Pacific Railway Company, Eastern Division, 
was originally incorporated in 1855, by the legislature of 
the Territory of Kansas, as the Leavenworth, Pawnee, and 
Western Railroad Company, with authority to construct the 
road from the west bank of the Missouri to the western 
boundary of the Territory. Subsequently, in 1862, under 
an act of the State of Kansas, it assumed its present name, 
with authority to unite or consolidate with any other com-
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pany or companies organized, or to be organized, under the 
laws of the United States, or of any State or Territory.

Some months later, the Union Pacific Railroad Company 
was incorporated by Congress, with power (conferred by the 
original act of 1862 and various amendatory acts) to con-
struct a railroad and telegraph westward through the terri-
tory of the United States, from the hundredth meridian east 
of Greenwich, to connect with the Central Pacific Railway 
Company, incorporated by the State of California, and so 
to form, in connection with eastern roads, a continuous line 
from ocean to ocean. Several other railroad companies, 
already incorporated by Missouri and Iowa, as well ¿is the 
company just mentioned, chartered by Kansas, were author-
ized to construct roads through the National territory, so as 
to join the Union Pacific road on the hundredth meridian; 
and to all these roads large grants of land were made, and 
large subsidies engaged on the security of a second mort-
gage, upon the condition of paying, at maturity, the bonds 
advanced by way of subsidy, and of rendering certain ser-
vices to the government in the transmission of messages, 
and in the transportation of mails, troops, munitions, and 
other property, at reasonable rates of compensation.

But neither by the original act, nor by any amendment, 
did Congress undertake to incorporate any railroad com-
pany, or authorize the construction of any railroad within 
the limits of any State, without the consent of the State 
concerned. And this was as true of the Union Pacific Rail-
way Company, Eastern Division, as of any other of the roads 
aided by Congress. Whatever was done by Congress in 
reference to this last-named road, was done not merely with 
the consent, but upon the solicitation of the State of Kansas. 
The corporation, however, remained a State corporation, 
though entitled to certain benefits, and subject to certain 
duties under the legislation of Congress.

In this state of things, and the legislature of Kansas hav 
ing passed a law laying certain taxes upon the property 
of the company, one Thomson and numerous other persons 
filed a bill in the Circuit Court of the United States for t
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District of Kansas, against the Union Pacific Railway Com-
pany, Eastern Division, and three persons, whom the bill 
named, treasurers, respectively, of Douglass, Wyandotte, and 
Jefferson counties, in the State of Kansas. The bill stated 
that the complainants were stockholders in the railway com-
pany; that under an act of the legislature of Kansas certain 
taxes had been imposed on the railroad and telegraph prop-
erty of the company, which the treasurers of the counties 
named were proceeding to collect; that the property of the 
company was mortgaged to the United States; that the com-
pany was bound to perform certain duties, and ultimately 
to pay five per cent, of its ndt earnings to the United States; 
that the company would be greatly hindered and embar-
rassed in the performance of its obligations and duties to 
the United States, if the taxes imposed should be collected; 
and that, to some extent, taxes of the same description had 
been already paid by the company, to the prejudice of the 
just rights of the complainants and of the securities of the 
United States. Upon this case the complainants prayed an 
injunction to restrain the company from paying, and the 
other defendants from collecting, the taxes assessed; and a 
temporary injunction was allowed by the district judge.

The answer of the company admitted the allegations of 
the bill. The answers of the three county treasurers ad-
mitted the assessment of the taxes under the laws of Kansas, 
ut denied that such taxes had been imposed with any view 

to impede or embarrass the railway company, and insisted 
at the property of the company only bore its due propor-

tion of the taxes levied upon all property in the State of 
ansas, and that no discrimination was made against the 

company in the matter of taxation.
To these answers no replication was put in; but an agreed 

8f °^ac^s was filed, which recited sundry resolutions 
i ,.ai?8a8 legislature, urging upon Congress legislation 
ln ai(l ot the railway company; and admitted that the prop- 
tn h °+ * 1 company was liable, under the laws of Kansas, 

t aXe f°r S^te, county, and municipal purposes; that 
xes complained of had been assessed, in conformity



582 Thomson  v . Pacif ic  Rail roa d . [Sup. Ct.

Argument against the tax.

with the statutes of the State; that the company had exe-
cuted a first mortgage prior in lien to the debt to the United 
States, and that a table of earnings and expenditures for 
1867-8, appended to the agreed statement, was correct.

Uponxthese pleadings and this agreed statement the ques-
tion arose, whether the property of the railway company de-
scribed in the bill was subject to the tax which the statutes 
of Kansas authorized to be levied on all other property, not 
specially exempted, for State, county, and municipal pur-
poses. And upon this question the judges of the Circuit 
Court were divided in opinion, and certified it for decision 
here.

Mr. Hoar, Attorney-General, and Mr. Usher, for the com-
plainant :

The question is of the gravest importance, not so much to 
the complainants, in this case, as to the railroad companies 
organized and deriving their powers under the acts of Con-
gress providing for the construction of the Union Pacific 
Railroad and, its branches, and the States, Territories, and 
municipalities through which those roads pass, and that shall 
hereafter be formed or created along their course.

These roads have their eastern termini one hundred and 
fifty miles east of the geographical centre of the United 
States, and every part of them will be subject to local laws, 
and the capriciousness of those who shall make and execute 
those laws, unless, by the law of their being they are ex-
empt from such control.

This property is exempt for two reasons:
1st. A minor one. Because by the sixteenth section of the 

charter of the company the State has the right to purchase 
the road at the end of fifty years. The section is as follows.

“ Said company shall keep a fair record of the whole expense 
of constructing said road, and at the end of fifty years the State 
or States through which the said road shall pass shall be at liberty 
to purchase said road by paying to said company the amoun a 
which it shall be valued by persons to be mutually chosen y 
the State and by said company.”
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The State has, therefore, an interest in the road—a special 
property—and by its fundamental law cannot tax it.*

2d. A greater reason. The history of this road is matter of 
public knowledge. It is one and a part of a system of roads 
constructed under the direction and authority of Congress 
for the use and purposes of the United States, in the exer-
cise of its powers to “ provide for the common defence and 
general welfare of the United States, to regulate commerce 
among the several States, to establish post-offices and post-
roads, to raise and support armies, and to suppress insurrec-
tions and invasions.”

For many years the necessity of a Pacific railroad was 
pressed upon Congress through conventions and petitions; 
but upon the breaking out of war its necessity to the gov-
ernment as a means for the preservation of its authority 
over all its territory upon the Pacific coast became so appa-
rent, that provision was made for building the road, at a 
time when the expenditures of the government were more 
than a million of dollars per day for carrying on the war. 
When, two years afterward, it was found that the work had 
languished because of the inadequacy of government as-
sistance, additional aid was given by Congress to secure the 
speedy construction of the work; and this, though the na-
tion was then daily expending larger sums in carrying on 
the war, and though its debt had increased by hundreds of 
millions. It is a military, postal, and commercial road, and 
came out of the throes of the rebellion. It was designed to 
promote the unity and indivisibility of our people. It was 
to stretch forth the hands of the Great Valley until they 
clasped in peace and unity the hands of Oregon and Cali- 
ornia, to bind and cement in indissoluble bonds a dissolving 
nion;. to carry the mails “safely” and “ speedily” to the 

people inhabiting half of the National domain; to transmit 
e egraphic despatches to all these people with the rapidity 

o thought; to send troops and munitions of war to protect 
the defenceless men, women, and children of the frontier,

Inhabitants v. Railroad, 4 Metcalf, 564.
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against Indian barbarities; to enable the landless to have 
homes of their own ; to develop and convert to the National 
uses the stores of gold and silver, and other valuable mine-
rals imbedded in the mountains, and inaccessible but by 
these and other roads ; to enable the government to suppress 
insurrections and repel invasions, should any occur, in all 
the country west of the mountains, and that the people might 
be brought into easy, cheap, and frequent communication 
with each other, whereby they should live together in lasting 
harmony and peace. Such was its history and well-known 
design; a work which, more than any other ever undertaken 
by the government, tends to consolidate peace, and to main-
tain the dignity, and reflect the glory of the nation. How 
in the face of all this history and all this design, can it be 
held that the action of Congress was a purposeless use of the 
lands and credit of the United States, for the benefit of divers 
corporations beyond the control of Congress ? and that the 
United States was to be placed in the relation to them of a 
simple contract creditor, confined to such remedies as the 
laws of the numerous States and Territories traversed by 
the road and its branches afford ?

Will it be said that because Congress, in devising the 
means by which it should execute the powers conferred by 
the Constitution, has profited of corporations created in part 
by Congress for the purpose, and in part by other authority, 
and because the normal condition of these corporations was 
such as would make them liable to taxation—the fact that 
Congress has created the one and adopted the others to its 
use—does not aflect the right of the State to tax and subvert 
all this property, and so put an end to the scheme devised 
by Congress for the use and preservation of the govern-
ment?

The answer is plain. The Congress of the United States, 
in the exercise of its constitutional power, has adapted t is 
artificial body to its use, has made it its agent, has clothe 
it with new and additional powers to enable it to execute 
the lawful will of Congress, and the State cannot in any 
manner retard, impede, burden, or control the operations o
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this agent, the company, in the discharge of its duties and 
obligations to the Federal government.

If it was necessary, the wisdom of the laws under consid-
eration. could be easily vindicated; but it is enough to say 
that Congress intended to and did provide for the execution 
of certain of its delegated powers. And this has been done 
in the mode and way which Congress deemed most appro-
priate; one in which the greatest economy could be practised, 
and the greatest benefit secured to the public, with the least 
expenditure of the public money.

Consider the effect of these Kansas tax laws upon this 
property. If sold by virtue of them for non-payment of 
taxes, the purchaser is to have a deed in fee simple of the 
premises or parcel of land that he purchased, not a deed that 
constitutes him a corporation, or that establishes any rela-
tion between him and the company, or the United States. 
But how is it possible for the State to invest him with a fee 
simple title ?

And what becomes of the personalty—the “ rolling stock,” 
as it is called? That is to be seized by the sheriff* * and 
sold; and being personalty, and necessarily in the posses-
sion of the sheriff, it shall come to pass that the locomo-
tive and train transporting the mail, troops, and war mate-
rial of the United States over this road through Kansas, 
estined for New Mexico, Colorado, or elsewhere beyond to 

protect the inhabitants or suppress an insurrection, shall be 
seized by the Kansas sheriff for the non-payment of taxes.

he case of McCulloch v. Maryland*  seems to decide this 
pQe* . c°urt, there holding that Congress under the 

onstitution has absolute and exclusive power to determine 
et er an act of legislation is or is not necessary for car- 

ying mto effect one or more of its enumerated powers, pro- 
s to say that acts passed by it to these ends cannot be 

controlled by State law. It says further:

to t create is the power to preserve. The power
x is t v power to destroy, and a power to destroy, wielded

* 4 Wheaton, 316.
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by a different hand, is incompatible with a power to create and 
preserve............The sovereignty of a State extends to every-
thing which exists by its own authority, or is introduced by its 
own authority, but it does not extend to those means which are 
employed by Congress to carry into execution powers conferred on 
that body.”

And, again:
“We find on just theory a total failure of the original right 

to tax the means employed by the government of the Union for the 
execution of its plans. This right never existed, and the question 
whether it has been surrendered cannot arise........... If the
States may tax one instrument employed by the government in 
the execution of its powers, they may tax any and every other 
instrument. They may tax the mail, the mint, patent rights, 
the papers of the custom-house, and all the means employed 
by the government. This was not intended by the American 
people.”

It was not the intention of Congress to bargain with a 
corporation in Kansas for the use of their road and tele-
graph. They did not mean to take a lease for years and en-
force their rights therein by action. On the contrary, it was 
an ordinary act of legislation to secure a political end of 
government. Congress intended to create an agent and to 
compel its active employment by means of law and powers 
reserved in transporting mails, troops, munitions of war, and 
necessary information.

A brief was also submitted against the right of the States 
to tax, by Mr. J. H. Storr, of counsel for the Central Pacific 
Railroad of California, and of the Western Pacific Railroad' 
Company.

Mr. Banks, for the defendants; a brief of Mr. Thatcher being 
filed.

The CHIEF JUSTICE delivered the opinion of the court.
In this case the court has no concern with any of the con 

nected roads which form, or are destined to form, links in
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the great chain of transcontinental railway. We have only 
to consider the liabilities and rights of the Union Pacific 
Railroad Company in respect to taxation under State legis-
lation. Argument has been heard on behalf of some of the 
connected corporations, only because of their interest in the 
question, by reason of their similar situation and circum-
stances in reference to like legislation.

The counsel for the complainants have justly said that the 
question certified here for decision is one of very grave im-
portance.

It was suggested, rather than argued, by one of them, that 
the property of the State is exempt by the State constitution 
from taxation; and that the State, having reserved to itself 
in the charter the right to purchase the road at the end of 
fifty years at a valuation then to he made, upon two years’ 
notice to the company, has, therefore, a property in the road 
which cannot be taxed. But it is too plain for argument 
that the interest thus reserved is too remote and too contin-
gent to be regarded as within the meaning of the exemption.

The main argument for the complainants, however, is that 
the road, being constructed under the direction and author-
ity of Congress, for the uses and purposes of the United 
States, and being a part of a system of roads thus constructed, 
is therefore exempt from taxation under State authority. It 
iHo be observed that this exemption is not claimed under 
anLact Congress. It is not asserted that any act declaring 
such exemption has ever received the sanction of the National 
egislature. But it is earnestly insisted that the right of ex-

emption arises from the relations of the road to the General 
overnment. It is urged that the aids granted by Congress 

to the road were granted in the exercise of its constitutional 
powers to regulate commerce, to establish post-offices and 
post roads, to raise and support armies, and to suppress in- 
Birrection and invasion; and that by the legislation which 
supp ied aid, required security, imposed duties, and finally 
exacte upon a certain contingency, a percentage of income, 

e roa was adopted as an instrument of the government, 
as such was not subject to taxation by the State.
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The case of McCulloch v. Maryland is much relied on in 
support of this position. But we apprehend that the reason-
ing of the court in that case will hardly warrant the conclu-
sion which counsel deduce from it in this. In that case the 
main questions were, Whether the incorporation of the Bank 
of the United States, with power to establish branches, was 
an act of legislation within the constitutional powers of Con-
gress, and, whether the bank and its branches, as actually 
established, were exempt from taxation by State legislation. 
Both questions were resolved in the affirmative. In deciding 
the first the court did not hold, as counsel suppose, that 
Congress, under the Constitution, has absolute and exclu-
sive power to determine whether an act of legislation is or 
is not necessary and proper as a means for carrying into 
effect one or more of its enumerated powers. It defined the 
words “necessary and proper” as equivalent in meaning 
to the words “ appropriate, plainly adapted, not prohibited, 
but consistent with the letter and spirit of the Constitution, 
and held that the incorporation of a bank with branches 
was a necessary and proper means to the effectual exercise 
of granted power within the definition thus given. It held 
further that Congress was, within this limit, the exclusive 
judge as to the means best adapted to the end proposed, and 
that its choice of any means of the defined character was le- 
stricted only by its own discretion. But the question whe-
ther the particular means adopted was within the general 
grant of incidental powers was determined by the court, 
great part of the argument was directed to the proposition 
that the incorporation of a bank was an exercise of incidental 
power within the true meaning of the terms “necessary an 
proper,” as explained by the court—an argument whic 
would have been quite superfluous if that question was ,tp 
be determined finally by the legislative and not by the ju 
dicial department of the government.
/We do not doubt, however, that upon the principles set-
tled by that judgment, Congress may, in the exercise o 
powers incidental to the express powers mentioned y com 
sei, make or authorize contracts with individuals or coipoia
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tious for services to the government; may grant aids, by\ 
money or land, in preparation for, and in the performance ( 
of, such services; may make any stipulation and conditions 
in relation to such aids not contrary to the Constitution; and 
may exempt, in its discretion, the agencies employed in such 
services from any State taxation which will really prevent 
or impede the performance of them.

But can the right of this road to exemption from such 
taxation be maintained in the absence of any legislation by ' 
Congress to that effect ?

It is unquestionably true that the court, in determining 
the second general question, already stated, did hold that 
the Bank of the United States, with its branches, was exempt 
from taxation by the State of Maryland, although no express 
exemption was found in the charter. But it must be remem-
bered that the Bank of the United States was a corporation 
created by the United States; and, as an agent in the execu-
tion of the constitutional powers of the government, was en-
dowed by the act of creation with all its faculties, powers, 
and functions. It did not owe its existence, or any of its 
qualities, to State legislation. And its exemption from taxa-
tion was put upon this ground. Nor was the exemption 
itself without important limitations. It was declared not to 
extend to the real property of the bank within the State; 
nor to interests held by citizens of the State in the insti-
tution.

In like manner other means and operations of the govern- I 
ment have been held to be exempt from State taxation: as 

onds issued for money borrowed;*  certificates of indebt- 
e ness issued for money or supplies ;f bills of credit issued 
or circulation.! There are other instances in which exemp- 2 
10n’t0 the extent it is established in McCulloch v. Maryland, I 

, aye been held to arise from the simple creation and 
rgamzation of corporations under acts of Congress, as in 

ase of the National banking associations; but in which

Weston v. City of Charleston, 2 Peters, 467. 
t The Banks v. The Mayor, 7 Wallace, 24. 
J Bank v. Supervisors, lb. 28.
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Congress thought fit to prescribe the extent to which State 
taxation may be applied.*  In all these cases, as in the case 
of the Bank of the United States, exemption from liability to 
taxation was maintained upon the same ground. The State 
tax held to be repugnant to the Constitution was imposed 
directly upon an operation or an instrument of the govern-
ment. That such taxes cannot be imposed on the operations 
of the government, is a proposition which needs no argu-
ment to support it. And the same reasoning will apply to 
instruments of the government, created by itself for public 
and constitutional ends. But we are not aware of any case 
in which the real estate, or other property of a corporation 
not organized under an act of Congress, has been held to be 
exempt, in the absence of express legislation to that effect, 
to just contribution, in common with other property, to the 
general expenditure for the common benefit, because of the 
employment of the corporation in the' service of the govern-
ment.

It is true that some of the reasoning in the case of McCul-
loch v. Maryland seems to favor the broader doctrine. But 
the decision itself is limited to the case of the bank, as a cor-
poration created by a law of the United States, and respon-
sible, in the use of its franchises, to the government of the 
United States.

And even in respect to corporations organized under the 
legislation of Congress,»we have already held, at this term, 
that the implied limitation upon State taxation, derived from 
the express permission to tax shares in the National banking 
associations, is to be so construed as not to embarrass the 
imposition or collection of State taxes to the extent of the 
permission fairly and liberally interpreted.!

We do not think ourselves warranted, therefore, in ex-
tending the exemption established by the case of McCulloc 
v. Maryland beyond its terms. We cannot apply it to the

* Van Allen v. The Assessors, 3 Id. 573; Bradley v. The People, 4 Id. 
459; People«. Commissioners, lb. 244.

f National Bank v. Commonwealth, supra, 353; Lionberger v. Bowse, 
supra, 468.
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case of a corporation deriving its existence from State law, • 
exercising its franchise under State law, and holding its 
property within State jurisdiction and under State protec-
tion.

We do not doubt the propriety or the necessity, under the 
Constitution, of maintaining the supremacy of the General 
Government within its constitutional sphere. We fully rec-
ognize the soundness of the doctrine, that no State has a 
“right to tax the means employed by the government of the 
Union for the execution of its powers.” But we think there 
is a clear distinction between the means employed by the 
government and the property of agents employed by the 
government. < Taxation of the agency is taxation of the 
means; taxation of the property of the agent is not always, 
or generally, taxation of the means.y*

No one questions that the power to tax all property, busi-
ness, and persons, within their respective limits, is original 
in the States and has never been surrendered. It cannot be 
so used, indeed, as to defeat or hinder the operations of the 
National government; butpt will be safe to conclude, in! 
general, in reference to persons and State corporations em- / 
ployed in government service, that when Congress has not I 
interposed, to protect their property from State taxation, I 
such taxation is not obnoxious to that objection.*

We perceive no limits to the principle of exemption which 
t e complainants seek to establish./ It would remove from 
t e reach of State taxation all the property of every agent 
of the.government. Every corporation engaged in the trans-
portation of mails, or of government property of any de- 
sciiption, by land or water, or in supplying materials for#^

io use of the government, or in performing any service 
w atever kind, might claim the benefit of the exemption, 
e amount of property now held by such corporations, and

® lelations more or less direct to the National govern- 
Service’ *8 very greak And this amount is

inua y increasing; so that it may admit of question

wealth, supra, 853 Oreg°n’ 7 Wallace, 77; National Bank v. Common-
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whether the whole income of the property which will re-
main liable to State taxation, if the principle contended for 
is admitted and applied in its fullest extent, may not ulti-
mately he found inadequate to the support of the State 
governments^/

The nature of the claims to exemption which would be 
set up, is well illustrated by that which is advanced in behalf 
of the complainants in the case before us. The very ground 
of claim is in the bounties of the General Government. The 
allegation is, that the government has advanced large sums 
to aid in construction of the road; has contented itself with 
the security of a second mortgage; has made large grants 
of land upon no condition of benefit to itself, except that 
the company will perform certain services for full compen-
sation, independently of those grants; and will admit the 
government to a very limited and wholly contingent interest 
in remote net income. And because of these advances and 
these grants, and this fully compensated employment, it is 
claimed that this State corporation, owing its being to State 
law, and indebted for these benefits to the consent and active, 
interposition of the State legislature, has a constitutionalj 
right to hold its property exempt from State taxation; and^ 
this without any legislation on the part of Congress which] 
indicates that such exemption is deemed essential to the full 
performance of its obligations to the government.

We are unable to find in the Constitution any warrant for 
the exemption from State taxation claimed in behalf of the 
complainants; and must, therefore, answer the question cer-
tified to us

In  the  aff irma tive .

Mer ry man  v . Bour ne  et  al .

1. In California a judgment in ejectment has the same conclusiveness. 
judgment in any common law action, and in determining its e ec 
same principles are applied which control the result of the like ^n^U^^er_ 
other cases. A defeated plaintiff may bring a new action upon a1^.^ 
acquired title with the same effect as a stranger, in whom sue
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might have been vested, and the former judgment will not be a bar to 
the new action.

2. If a party who has entered into possession of land as a tenant under an-
other is threatened with suit upon a paramount title, the threat, under 
such circumstances, is equivalent to eviction. He may, thereupon, 
submit in good faith, and attorn to the party holding a valid title, to 
avoid litigation. In such case it is incumbent upon him, and those 
who have profited by his submission, to show the existence and supe-
riority of the title in question.

3. In this case W. had recovered in ejectment, upon an adverse title, against
some of the parties in possession of the premises holding under one F.; 
and he threatened suit against the others, who to avoid expensive liti-
gation acknowledged the title of W., and took leases from him, and at 
the expiration of the leases surrendered the possession to him. This 
possession is found to have been fairly and honestly acquired, without 
force, fraud, or surprise: Held, that if the holding of the parties under 
F. was that of tenants, the relation of landlord and tenant between them 
was thus extinguished; but if the holding by them was as grantees in 
fee, they were not estopped from denying F.’s title. Grantees in fee 
hold adversely to all the world, and have the same right to deny the 
title of their vendors as the title of any other party.

4. The alcalde was the chief executive officer of the pueblo of San Francisco,
and, as such, had authority to make grants of the pueblo lands sub-
ject to the authority lodged in the ayuntamiento, and the still higher 
authority of the departmental governor and assembly.

5. The ordinance of the common council of San Francisco, known as the
van Ness ordinance, gave to parties holding alcalde grants within cer-
tain defined limits in that city, where the grants had been recorded in 
the proper books, deposited with the recorder of the county of San Fran-
cisco, on or before April 3d, 1850, a new title upon which an action 
would lie, if the grants were by themselves without that ordinance in-
effectual to pass the title.

6. The act of Congress of July 1st, 1864, is a confirmation of the title held
under the Van Ness ordinance, and took effect by relation as of the 
time when the act of the legislature of the State confirming the ordi-
nance was passed.

Err or  to the Circuit Court for the District of California. 
Merryman brought ejectment, in April, 1860, against 
ourne and several others for a parcel of land situated 

within the corporate limits of the city of San Francisco;, as 
efined by her charter of 1851. The case was tried by the 

couit without a jury, by stipulation of parties in writing.
e facts found by the court, and its conclusions of law, 

were as follows:
38VOL. ix.
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1st. That on the 15th day of April, 1847, there was duly 
issued by Edwin Bryant, then alcalde of the town of San 
Francisco, to S. E. Woodworth, one of the defendants, in due 
form, a grant in fee of a one hundred vara lot,*  within the 
corporate limits of said town, which embraced the prem-
ises described in the complaint in this action, and which 
grant was registered and recorded in a proper book of 
records deposited in the office, or custody, or control of the 
recorder of the county of San Francisco, on or before the 
3d day of April, A.D. 1850.

2d. That soon after this grant was issued the said S. E. 
Woodworth entered into possession of the said lot, and in-
closed the same with a fence, and so continued in possession 
for some months then next ensuing.

3d. That subsequently the fence, having either fallen down 
or been removed by trespassers, one Fulton, claiming under 
a grant issued by one Colton, a justice of the peace, for said 
lot, entered on a portion of the lot; and thereupon Wood-
worth, in the year 1850, brought an action of ejectment 
against Fulton in the Court of First Instance, at San Fran-
cisco, to recover the possession of the premises, in which 
action judgment was rendered in favor of Woodworth, on 
■which a writ of restitution issued, by virtue of which Wood-
worth was restored to the possession, after which Fulton 
appealed to the Supreme Court of the State of California, 
by which court the judgment was reversed and the cause ie- 
manded; whereupon a final judgment was afterwards ren-
dered in the lower court in favor of Fulton, and by viitue 
of process issued thereon Fulton was restored to his posses-
sion, and he and those claiming under him continued in pos 
session until they were ejected as hereinafter stated.

4th. That in January, 1852, the said S. E. Woodwort , 
by a good and sufficient deed of bargain and sale, conveye 
the said one hundred vara lot, including the premises in 
controversy, to F. A. Woodworth, now7 deceased, w o, in 
the years 1853 and 1854, instituted in the District Couit o

* A one hundred vara lot is a lot 275 feet square.
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the 4th judicial district in San Francisco, actions of eject-
ment against some of the parties in possession of the prem-
ises claiming under Fulton, and recovered judgments on 
which writs of restitution were issued and served, by virtue 
of which F. A. Wood worth was restored to the possession 
of the premises occupied by the defendants in said writs, and 
the remaining persons in possession of said premises under 
said Fulton, and who were not included in said ejectment 
suits, on being threatened with suits by said F. A. Wood- 
worth to recover the possession of the premises held by them, 
and with a view to avoid expensive litigation, acknowledged 
the said Wood worth’s title and took leases from him; at the 
expiration of which leases they surrendered the possession 
to him, Wood worth; and the possession of said Woodworth, 
bo  obtained under writs of restitution and by surrender, 
was fairly and honestly acquired, without force, fraud, or 
surprise.

5th. That on the 12th December, 1849, Colton, justice of 
the peace, already mentioned, issued a grant to one Atwill 
for the said one hundred vara lot, and on the 11th February, 
1850, Atwill conveyed to the said Fulton whatever title he 
acquired by the grant in and to the premises in controversy; 
and the plaintiff, before and at the time of the institution of 
this suit, had acquired and held by regular mesne convey-
ances all the title of Fulton.

6th. That at the time of the commencement of this action 
t e said F. A. Woodworth, and the other defendants under 
a icense from him, were in possession of the premises in 
controversy.

And as conclusions of law from the facts aforesaid, the 
court found:
t grant from Colton, the justice of the peace,

twi 1 was void, and conveyed no title to the premises;
nd that the judgment in the suit of Woodworth v. Fulton 

was in no respect an affirmance of the validity of the title of 
°n^ a (^sa®rniailce of the validity of the title 

f °° ’ ^1G Pontiff iu that suit, as the title was then
set up and held by him.
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2d. That as against the defendants in this suit, peaceably 
in possession of the premises in controversy, the plaintiff 
must recover on the strength of his own title; that the title 
set up by him was invalid, and the judgment aforesaid did 
not estop the defendants to deny the validity of said plain-
tiff’s title.

3d. That the judgment aforesaid was a decision that the 
defendant Woodworth’s title, as then held by him, was in-
valid, but it did not estop him to set up any title to said 
premises acquired since the said judgment.

4th. That by virtue of an act of the legislature of the 
State of California, entitled “ An act concerning the city of 
San Francisco, and to ratify and confirm certain ordinances 
of the common council of said city,” approved March 11th, 
1858, and by virtue of the ordinances referred to in said 
act, and of the 5th section of the act of Congress entitled 
“ An act to expedite the' settlement of titles to lands in the 
State of California,” approved July 1st, 1864, all the title of 
the United States, and of the city of San Francisco, in and 
to the premises in controversy, became and was vested in 
F. A. Woodworth, and by virtue thereof the defendant, S. 
E. Woodworth, as executor of the said F. A. Woodworth, 
deceased, was entitled to the possession of the premises de-
scribed in the complaint and every part thereof.*

Judgment was accordingly rendered for the defendants, 
and the plaintiffs brought the case to this court on writ of 
error.

Mr. Cushing (who filed a brief of Messrs. Turner, Patterson, 
Jarboe, and Harrison), for the plaintiff in error:

The decision by the Supreme Court of California! in the 
case of Woodworth v. Fulton, was a final judgment, involv-
ing and determining the invalidity of the grant which is relied 
upon as a defence to this action. That determination vias

* For a more minute statement of the provisions of the Van Ness or 
nance and act of Congress, see Lynch v. Bernal, supra, p. 31o.

f 1 California, 295.
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(and is) not only the law of that case but the law of that 
piece of property.

The defendant, Woodworth, and all claiming under him, 
as against Fulton and the plaintiff (here), who is in privity 
with him, are barred from asserting that title. The same evi-
dence which Wood worth relied upon in Woodworth v. Fulton, 
i. e., the alcalde grant, is now relied on as a defence to this 
action.*  The facts in Woodworth v. Fulton, as to Wood worth’s 
title and right of possession, are the same as in this case, 
and the decision in that case was upon the law of the alcalde 
grant.f It will not be pretended that while Fulton and 
his tenants and privies were in possession, under the writ 
of restitution and judgment in Woodworth v. Fulton, they 
were trespassers on the said premises, or that a judgment 
for mesne profits could have been recovered against them? 
The law after a solemn determination placed them there, 
and they were therefore rightfully there. When did that 
right cease? Never by any act of theirs.

In California the action of ejectment, as at common law, 
was never used. There it is “ an action for the recovery of 
real property; or of an estate or interest therein; or for the 
determination in any form of such right or interest.”!

The facts found as to the mode in which F. A. Wood worth 
obtained possession of part of the premises from Fulton’s 
tenants his threats and compromises—show a tampering 
with them; and, having entered under our tenants, he him-
self becomes our tenant, and is estopped from asserting that 
the plaintiff is not entitled to possession.

Conceding that, by the later decisions of California, an 
a aide grant, such as was here set up, may be valid, those 

ecisions cannot affect the prior unreversed case of Wood-
worth v. Fulton, in which it was held otherwise.

So far as the act of Congress of July 1st, 1864, is relied 
on, it is enough to say, that it was passed more than four

» . r°°”) s kegal Maxims, 229; Eastman v. Cooper, 15 Pickering, 285;
♦ R h a^’ ®ar^our, 152; Burkland v. Brown, 5 Sandford, 134.
+ v., t‘arr> 5 Connecticut, 550; Pleak v. Chambers, 7 B. Monroe, 566.
+ Vule Practice Act. ’
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years after the institution of this suit. Of course, it cannot 
be considered.

Mr. G. H. Williams, contra.

Mr. Justice SWAYNE delivered the opinion of the court.
This case is brought before us by a writ of error to the 

Circuit Court of the United States for the District of Cali-
fornia.

The plaintiff in error was the plaintiffin the court below. 
The suit was ejectment, brought to recover the premises de-
scribed in the plaintiff's declaration. They are situated in 
the city of San Francisco. The parties stipulated in writing 
that the cause should be tried by the court without a jury, 
and it was tried accordingly. The court found the facts 
specially, pursuant to the statute which governs the practice 
in such cases, and they are set forth in the record. Judg-
ment was given for the defendants, and the plaintiff there-
upon sued out this writ of error. So far as the facts of the 
case are concerned the findings of the court are conclusive 
between the parties. The only questions open for our con-
sideration are questions of law, arising upon the facts as thus 
presented in the record.

Three grounds are relied upon for the reversal of the 
judgment.

Two of them are substantially the same, and will be con-
sidered together.

It is insisted that the rights of the parties, touching the 
premises in controversy, were settled in favor of the plaintiff 
in error, in the case of Woodworth v. Fulton, reported in 1st 
California Reports, 295.

This is an error. Woodworth prosecuted the action. The 
premises were the same with those involved in the presen 
suit. The Supreme Court of the State decided two points, 
and none other: (1.) That the alcalde grant to S. E. Wood-
worth was void for want of the requisite authority in the 
officer who made it—the court holding that an alcalde was 
incompetent to give any title; (2.) That if a recovery cou
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be had in an action of ejectment, upon mere prior posses-
sion, no sufficient possession was shown on the part of the 
plaintiff. Nothing was decided or said by the court as to 
the title of the defendant.

In California a judgment in ejectment has the same con-
clusiveness as a judgment in any common law action, and 
in determining its effect the same principles are applied 
which control the result of the like inquiry in other cases. 
A defeated plaintiff may bring a new action upon an after-
acquired title with the same effect as a stranger in whom 
such title might have been vested, and the former judgment 
will no more bar one than the other.*

It appears by the finding of facts that F. A. Wood worth 
did bring a new action against a part of those in possession. 
He recovered and ousted the defendants by writs of restitu-
tion. The other parties in possession thereupon surrendered 
and attorned to him. He thus acquired possession of the 
entire premises, and he, or those claiming under him, held 
it when this suit was instituted.

The cases in which the judgments were recovered are not 
before us. Who the defendants were, and what title was 
developed by the plaintiff, we do not know. For all the 
purposes of this case the judgments must be held to have 
been properly rendered, and to be valid. They cannot be 
collaterally questioned in this proceeding.

It is insisted also that Woodworth obtained possession of 
a part of the premises by tampering with the tenants of 

u ton, under whom the plaintiff's in error claim, and thus 
ecame such tenant himself, and hence is estopped from de-

nying the validity of the alleged Fulton title.
1 heJanSuage of the finding upon this subject is as fol- 

ws. And the remaining persons in possession of said 
premises under said Fulton, and who were not included in

RUlt8’ °n being threatened with suits by said 
• . Woodworth to recover possession of the premises held 

em and with a view to avoid expensive litigation, ac-

* Barrows v. Kindred, 4 Wallace, 399.



600 Merr yma n  v . Bourne . [Sup. Ct.

Opinion of the court.

knowledged said Wood worth’s title, and took leases from 
him, at the expiration of which leases they surrendered the 
possession to the said Woodworth, and the possession of said 
Wood worth so obtained under said writs of restitution, and 
by surrender, was fairly and honestly acquired, without force, 
fraud, or surprise.”

How many such parties were in possession, what portion 
of the premises their possession embraced, and whether their 
pqssession under Fulton was as vendees, lessees, or other-
wise, does not appear.

If they were grantees in fee the principle relied upon has 
no application. It is one of the incidents of subinfeudation, 
and was brought into the common law from the feudal sys-
tem. It does not reach the relation of vendor and such a 
vendee. The latter holds adversely to all the world, and has 
the same right to deny the title of his vendor as the title of 
any other party.*

Error is not to be presumed. It must be affirmatively 
shown. Doubts are to be resolved in favor of the judgment 
rather than against it. But if the parties were the tenants 
of Fulton, the fact would not avail the plaintiff in error. 
The principle sought to be applied is subject to several well- 
settled qualifications. It may be shown that the landlord s 
title has ceased by expiration or transfer. If the tenant be 
evicted, he may take a new lease from the party evicting 
him. It has been held, that if threatened with suit upon a 
paramount title, the threat, under such circumstances, is 
equivalent to eviction. He may, thereupon, submit in good 
faith, and attorn to the party holding a valid title, to avoid 
litigation. In such case it is incumbent upon him, and those 
who have profited by his submission, to show the existence 
and superiority of the title in question.!

* Blight’s Lessee v. Rochester, 7 Wheaton, 535; Watkins v. Holman, 1 
Peters, 26; Croxall v. Shererd, 5 Wallace, 268; Osterhout v. Shoema e ,
3 Hill, 518; Barker v. Soloman, 2 Metcalf, 32.
, f Mayor of Poole v. Whitt, 15 Meeson & Welsby, 57/; Emery v. ’

4 Common Bench, N. S. 423; Lunsford v. Turner, 5 J. J. Marshall, b 
Cutbertson v. Irving, 4 Hurlstone & Norman, 758; Jordan v. Twe s, 
tempore Hardwicke, 172.



Dec. 1869.] Merry man  v . Bour ne . 601

Opinion of the court.

Upon the disavowal of the landlord’s title the relation of 
landlord and tenant ceases, and, as between them, the tenant 
becomes a trespasser. The statute of limitations begins to 
run, and the landlord may sue at once to recover possession. 
He need not wait for the end of the leasehold term.*

In the case under consideration, Wood worth had recovered 
upon the adverse title against a part of those in possession, 
aud threatened suit against the others. They yielded, to 
avoid the inevitable adverse consequences of'a contest. This 
they had a right to do. The court found that the possession 
was obtained by Woodworth “ fairly and honestly,” “with-
out force, fraud, or surprise.” This is conclusive as to the 
integrity and validity of the transaction, and brings the case 
within the authorities referred to. The relation of landlord 
and tenant between Fulton and those parties, if it subsisted 
before, was thus extinguished.

Woodworth claimed title under an alcalde grant of the 
15th of April, 1847. Fulton, under a grant from a justice 
of the peace, of the 21st of December, 1849. It is not claimed 
that the latter grant is of any validity.

Emanating, at the time it bears date, from such a source, 
it is as if it came from any other person unauthorized to give 
it, and did not carry with it even color of title. It is utterly 
void. It may, therefore, be laid out of view, as an element 
in the case of no moment.

The conquest of California by the arms of the United 
States is regarded as having become complete on the 7th 
of July, 1846. On that day the government of the United 
States succeeded to the rights and authority of the govern-
ment of Mexico. The dominion of the latter sovereignty 
was then finally displaced, and succeeded by that of the 
ormei. Before that time, the pueblo or village of San 
lancisco existed, and under the laws of the country was 

entitled to the territory within certain prescribed limits, 
nown as pueblo lands. It had also an ayuntamiento or 

own council, and an alcalde. The alcalde was the chief

* Willison v. Watkins, 8 Peters, 43.
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executive officer of the pueblo, aud, as such, had authority 
to make grants of the pueblo lands.

The exercise of this function was subject to the authority 
lodged in the ayuntamiento, and to the still higher authority 
of the departmental governor and assembly. In the case 
of Woodworth v. Fulton,^ it was held by the Supreme Court 
of the State that, from the time of the conquest, these pueblo 
lands, so far as they had not been granted to individuals, 
became a part of the public domain of the United States, 
and, as such, subject to the exclusive control and dispo-
sition of Congress. This doctrine was subsequently over-
ruled in the case of Cohas v. Raising It was there held that 
the conquest had no such effect, but that the lands continued 
to be the public property of the municipality, as before the 
war; and that the laws of Mexico relating to the subject 
continued in force until changed by the legislative authority 
of the State. It was further held that an alcalde grant, made 
after the conquest, was to be presumed valid, and was com-
petent to convey title. These doctrines are now firmly estab-
lished as a part of the rules of property of the State.J

But it is insisted, in behalf of the plaintiffs in error, that 
these adjudications cannot affect the prior unreversed judg-
ment in the case of Woodworth v. Fulton, in which the rulings 
were otherwise. Conceding this to be so, the result of this 
case must still be against the plaintiff*  in error. The common 
council of San Francisco, by an ordinance of the 20th o 
June, 1855, known as the Van Ness ordinance, relinquishe 
all her rights in the pueblo lands of the city to the parties 
respectively within the category of Woodworth, and to those 
claiming under them by competent mesne conveyances. 
This ordinance was confirmed by an act of the legislature 
of the State of the 11th of March, 1858.§

This gave to Woodworth, and those claiming under him, 
a new and after-acquired title, upon which, according to t e

* 1 California, 295. t 3 California, 434.
J Hart v. Burnett, 15 California, 530; Payne & Dewey v. Treadw , 

Id. 221; White v. Moses, 21 Id. 34.
g 15 California, 627, note 3.
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later adjudications referred to, he was entitled to recover, 
and to an action upon which the prior judgment in Wood-
worth v. Fulton was not and could not be a bar. The act of 
Congress of July 1st, 1864, was a further confirmation of 
the Woodworth title, and operated in the same manner as 
the ordinance of the city council and the act of the legisla-
ture before mentioned.

It is said that the act of Congress was passed after the 
institution of this suit, and cannot, therefore, be considered. 
To this there are two answers. It is by no means clear that 
the act was necessary to the completeness and validity of the 
title in question. The later adjudications referred to, made 
before the passage of the act, held by necessary implication 
that it was not. But if it were necessary, we have no diffi-
culty in holding that it took effect by relation, as of the time 
when the act of the legislature confirming the ordinance of 
the council was passed.*

We think the facts found by the court below fully sustain 
the judgment given, and it is

Affirm ed .

Publ ic  Sch oo ls  v . Walke r .

Where counsel desire to have a case reheard, they may—if the court does 
not, on its own motion, order a rehearing—submit without argument, a 
rief written or printed petition or suggestion of the point or points 

which they think important. If upon such petition or suggestion any 
judge who concurred in the decision thinks proper to move for a re-
hearing the motion will be considered. If not so moved, the rehearing 
is denied as of course.

This  case was argued at an earlier part of the term; and 
t e couit, after advisement, having announced its judgment 
o afiii mance,f Jfessrs. Flair and Dick, for the plaintiffs in error, 
1 f TPK°°le et aL V‘ r,eeger et aL’11 Peters>185 ? Jackson v. Dickenson et al.,
McConnT 1 * 3 *d9; Hammon d v - Warfield et al , 2 Harris & Johnson, 155;
Alabama6 175 r°Wn’ Select Cases, 460; Pearson v. Darrington, 21

t Supra, 290.
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now submitted, without oral argument, a printed brief, ask-
ing for rehearing and setting forth certain points of the case, 
including a fundamental fact, on which as they conceived, 
the court had fallen into misapprehension.

Having taken time to examine the brief,

The CHIEF JUSTICE now delivered the opinion of the 
court.

No member of the court who concurred in the judgment 
desires a reargument, and the petition must, therefore, be 
denied.

The rule on this subject, long since established, was stated 
by Chief Justice Taney at the December Term, 1852, in these 
words:

“ No reargument will be granted in any case unless a member 
of the court who concurred in the judgment desires it, and when 
that is the case it will be ordered without waiting for the appli-
cation of counsel.’’

The grounds of this rule were fully explained in that case, 
and need not be restated.*

Where the court does not on its own motion order a re-
hearing, it will be proper for counsel to submit without argu-
ment, as has been done in the present instance, a brief writ-
ten or printed petition or suggestion of the point or points 
thought important. If upon such petition or suggestion any 
judge who concurred in the decision thinks proper to move 
for a rehearing the motion will be considered. If not so 
moved the rehearing will be denied as of course.

* Brown v. Aspden, 14 Howard, 25; United States v. Knights Adm., 1 
Black, 489.
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Ex pa rt e Morr is  an d  Johnson .

1. It is the duty of a court below to obey and give effect to the mandate of
this court, as far as practicable. Where the mandate is for restitution 
of moneys, recovered by persons under a decree of the court below, all 
persons within the reach of the territorial jurisdiction of that court 
should be required by the proper order to refund what they have re-
ceived. If they fail to do so, they should be dealt with promptly, by 
attachment, for contempt. This in no wise interferes with common law 
remedies, except that the parties entitled to restitution cannot be paid 
twice.

2. If a party within the jurisdiction is in possession of any part of the fund
ordered to be paid back, which was received by another’ who is out of 
the jurisdiction, the rights of the petitioners follow the money into his 
hands, and he is liable for it. Such party, within the jurisdiction, 
should, on an allegation of his possession, be required to disclose the facts 
touching that subject, and if he is in such possession, he should be re-
quired to restore the money so received.

3. Where a marshal, who is bound under a mandate from this court to make
restitution, returns that he has deposited the money in bank pursuant to 
directions from the United States, the circumstances of the deposit 
should be inquired into. If the money was deposited, pursuant to in-
structions from the proper authority, he is exonerated, and in that event 
the proper certificate should be given by the court to the petitioners, 
and they be left to seek redress in the appropriate manner. The court 
has no authority to order the United States to refund.

This  was a petition presented by Mr. P. Phillips, in behalf 
of Morris and Johnson, for a writ of mandamus against Rich-
ard Busteed, judge of the District Court of the United States 
for the Middle District of Alabama.

Mr. Justice SWAYNE stated the facts, and delivered the 
opinion of the court.

The United States filed an information in the District 
ourt for the Middle District of Alabama, against certain 
ales of cotton, which it was alleged were liable to seizure 

an confiscation, and had come into the possession of the 
petitioners. The court entered a personal decree against 
^lem f°r fhe value of the cotton. They brought the case 

ere y appeal. This court reversed the judgment and re-
man ed the cause, with directions to the District Court “ to 
cause lestitution to be made to the appellants of whatever
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they have been compelled to pay under that decree.” A 
mandate to this effect was sent to the District Court.*  Noth-
ing effectual has been done under it. The petition, which 
is the foundation of this proceeding, was filed in this court. 
The district judge waived the issuing of a rule to show cause, 
and submitted a return by which the following facts appear.

After the rendition of the decree the judge made an order 
directing the money, when collected, to be distributed as 
therein prescribed. Five per cent, was to be paid to F. Q. 
Smith, the attorney of the United States; one per cent, to 
John Hardy, the marshal; one per cent, to E. C. F. Blake, 
the clerk of the court; and one-half of the entire amount, 
less costs and charges, to E. R. McCrosky, the informer. 
The other half was to be held in the registry of the court, 
subject to the order of the Secretary of the Treasury. Afi. 
fa. was issued on the decree, and the full amount collected 
from the petitioners. The mandate of this court was pre-
sented to the District Court, and proceedings instituted to 
enforce the order of restitution. Written answers were filed 
by the parties who were brought before thé court.

McCrosky, the informer, was beyond the limits of the 
State of Alabama. He did not appear or answer. The dis-
trict attorney admitted that he had received the amount ad-
judged to him ; but insisted that he had a right to hold it. 
In his oral examination before the court it was propose 
to show by his testimony that he hhd received a large part 
of the money paid to the informer. This was objected to by 
his counsel, and the objection was sustained by the court.

The clerk answered that he had received nothing under 
the order. .

The marshal answered that after paying Smith an c 
Crosky, he had deposited the residue, less the costs of t e 
case, in the First National Bank of Selma, pursuant to in 
structions from the Interior Department. That ban as
since failed, and is now in the hands of a receiver. e 
receiver’s answer is in the case, but requires no particu 
notice. - ----

* 7 Wallace, 579.
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Under these circumstances the district judge was at a loss 
how to execute the mandate heretofore sent to him, and sub-
mits himself to this court for further instructions.

The duty of the District Court is simple and obvious, and 
its power ample. The mandate of this court must be obeyed 
as far as practicable. All the distributees within reach of the 
territorial jurisdiction of the court, except the United States, 
must be required by the proper order to refund what they 
have received. If they fail to do so, they should be dealt 
with promptly, by attachment, for contempt. This will in 
no wise interfere with any other remedy to which the peti-
tioners may be entitled, except that they cannot be paid 
twice.

If Smith, the district attorney, received from McCrosky 
any part of the fund ordered to be paid to the latter, the 
rights of the petitioners followed the money into his hands, 
and he is liable for it.*  He should have been required to 
disclose the facts touching that subject, and if they were as 
the petitioner sought to show, he should have been required 
to restore the money so received, as well as that which was 
paid to him under the order of distribution.

McCrosky be.ing beyond the reach of the court, no order 
can be made in relation to him. He will be amenable to a 
suit at law wherever he may be found.

The circumstances of the marshal’s deposit should be in- 
quiied into. If the money in question was deposited in the 

auk of Selma, pursuant to instructions from the proper 
authority, he is exonerated. In that event, the proper cer-
tificate should be given by the court to the petitioners, and 

ey must be left to seek redress in the appropriate manner, 
the court has no authority to order the United States to 
refund.

A writ of mandamus will be sent to the District Court, 
recting it to proceed to execute the mandate of this court

In  conf ormi ty  to  this  opin ion .
401. Tayl°r V' Plumer> 8 Maule & Selwyn, 562; Oliver v. Piatt, 3 Howard,
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Unite d  Stat es  v . Ayre s .

The mere making and pendency of a motion in the Court of Claims, for a 
new trial, under the act of June 25th, 1868, § 2, is not a sufficient ground 
for dismissal of an appeal taken to this court prior to the making of 
such motion. But the granting of such motion, and the order for a 
new trial, vacating, as it does, the judgment appealed from, is.

This  case was an appeal from the Court of Claims, and 
the matter here reported presents the case of two motions, 
made at two different times, for the defendant in error to 
dismiss it; made the first time under one state of facts, and 
the second time under another and new state; and also a 
motion on the other side, under the new state of facts, for a 
special action by this court hereinafter stated. The case in 
its whole history was thus:

One Ayres brought suit against the United States in the 
Court of Claims, and obtained a judgment for the amount 
claimed by him. An appeal was taken by the government 
and was now pending here. While the appeal was thus 
pending, the counsel for the United States made a motion 
in that court for a new trial. This motion for the new trial 
was made under an act of »June 25th, 1868,*  in these words:

“ That said Court of Claims, at any time, while any suit or claim 
is pending before or on appeal from said court, or within two years 
next after the final disposition of any such suit or claim, may, 
on motion, on behalf of the United States, grant a new trial on 
any such suit or claim, and stay the payment of any judgment 
therein, upon such evidence (although the same may be cumu-
lative or other) as shall reasonably satisfy said court that anj 
fraud, wrong, or injustice in the premises has been done to the 
United States. But until an order is made staying the pay ment 
of the judgment, the same shall be payable, and paid as now 
provided by law.”

While the motion for a new trial was thus pending in*̂ e 
court below, and before any action upon it by that court,

* 15 Stat, at Large, 75, % 2.
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Hughes, in this court,/or the defendant in error, Ayres, moved 
to dismiss the appeal, insisting on the part of the claimant 
that the two proceedings, the one of appeal, and the other 
of motion for a new trial, were inconsistent, and not in ac-
cordance with a reasonable interpretation of the act; that 
the counsel of the United States was bound to elect which 
of the two remedies he would adopt, and having, in this in-
stance, elected the motion for a new trial, the appeal should 
be dismissed.

Mr. J. S. Hale, special counsel for the United States, opposed 
the motion, contending that the act allowed both proceedings 
at the same time.

And now, in this condition of the case,

Mr. Justice NELSON delivered the first opinion of the 
court in the matter.

“We shall not now undertake to give a construction of 
the several provisions of this section, which are new and 
anomalous, but shall leave that until cases of actual incon-
sistency or conflict may arise between the two modes of pro-
ceeding. So far as the present question is concerned, there 
is no great difficulty. The act expressly provides that the 
motion for a new trial may be made in the court below while 
the appeal from the judgment there is pending in this court. 
So far the section is clear; and, although it may be regarded 
as giving to the government a considerable advantage in the 
litigation, the power to give it by Congress, cannot, we sup-
pose, be doubted.”

The motion to dismiss was accordingly den ied .

Soon after this action by this court, the Court of Claims 
granted the new trial which the government had asked for, 
an stayed payment of the judgment until the final hearing 
of the cause or the further hearing of the court.

. r. Hughes now came forward again, asking, for the 
c aimant, to have the appeal dismissed, the ground now as- 

ie being that a new trial had been actuallv granted.
89VOL. IX.
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Mr. Hale, opposing this motion in the form asked, presented 
on the other hand, for the government, a motion asking that 
the record in the cause pending here might be remitted to 
thevcourt below for further proceedings in that court, reserv-
ing all questions that might arise in the judgment brought up by 
the appeal, or for such other order as the court might deem proper.

And now, on this new state of things, after argument at 
the bar and advisement,

Mr. Justice NELSON delivered the opinion of the court.
The case stands thus: the petitioner has obtained a judg-

ment in the court below against the government, from which 
an appeal has been taken, and is pending in this court. A 
new trial has since been granted by the court below, and 
the payment of the judgment stayed. The act of Congress 
furnishes no solution to this anomaly.

We are of opinion the granting of the motion to dismiss 
the appeal, on the ground that the court has granted a new 
trial in the cause under the act of Congress, will furnish the 
best solution of the embarrassments in which the parties 
find themselves involved. It is quite apparent that the 
counsel for the government is desirous to retain the appeal 
notwithstanding the order for a new trial, under an impres-
sion that for some unknown or unanticipated occurrence in 
the proceedings in the court below, the new trial might fall 
through, and never take place ; and, for the like reason, the 
counsel for the petitioner desires to have the appeal ter mi 
nated, so as not to be available to his adversary. But, it is 
quite clear, that the order granting the new trial has the e 
feet of vacating the former judgment, and to rendei it nu 
and void, and the parties are left in the same situation as i 
no trial had ever taken place in the cause. This is the ega 
effect of the new trial by a court competent to gian 1 
There is no reason, therefore, for continuing any longer 
case on our docket. The motion to dismiss the appea

Gra nt ed .
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Wort hy  v . The  Comm iss ion ers .

1. Where a party claims below wholly in virtue of the laws of a State and
the highest court of the State decides that under these laws the claimant 
has no case, no writ of error lies here under the 25th section.

2. Allegations by counsel here, and attempts to show that the plaintiff’s
right under the Constitution of the United States, has been infringed 
by the decision, do not help the case, if the right has not been specially 
set up in the court below and there decided against.

On  motion to dismiss, the case was this:
Section 3 of the 14th amendment to the Constitution or-

dains that no person shah hold office under any State, who 
having previously taken an oath as an executive officer of any 
State to support the Constitution of the United States, has 
engaged in rebellion against the same, or given aid and com-
fort to the enemies thereof; and a statute of North Carolina 
enacts that no one disqualified under that amendment should 
hold office in North Carolina.*

These provisions being in force, it appeared that Worthy, 
the plaintiff in error, having received a majority of the votes 
cast at an election of sheriff, held in Moore County, North 
Carolina, presented his bond to the defendants in error, who 
were commissioners of the county, and offered to qualify 
under the law of the State. A majority of the commis-
sioners refused to receive his bond or permit him to#qualify 
as sheriff, on the ground that he had been sheriff of the 
county before the rebellion; that the office of sheriff was an 
executive office; that Worthy, as former sheriff, had taken 
an oath to support the Constitution and had afterwards aided 
in the rebellion, and that he was thus disabled from holding 

e office by the already mentioned 14th amendment, and 
was, moreover, prohibited, because of that disability, by an 
act of the legislature of North Carolina, from qualifying 
Un that act, and from holding office in that State.

erthy thereupon filed his petition in one of the State

* Acts of 1868, chapter i, g 8.
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courts of North Carolina, for a mandamus against the com-
missioners. His petition set forth that the laws of North 
Carolina created the office of sheriff; that it provided a par-
ticular mode of election; that by such mode he was duly 
elected; that it was necessary to give a certain bond, and 
that he was ready to give the bond, and was therefore en-
titled. But he did not claim or set up in any way any title, 
right, privilege, or exemption, under any clause of the Con-
stitution, or under any statute or treaty of the United States, 
or commission held under them.

The decision of the county commissioners, rejecting him, 
was affirmed by the judgment of the Supreme Court of the 
State, and thereupon he took this writ of error, conceiving 
the case to fall within the 25th section of the Judiciary Act, 
which gives this court a right to review the judgments of 
the highest State courts, in certain cases, including those—

Where the validity of a statute or an authority exercised 
under any State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, is 
drawn in question, and the decision is in favor of such their 
validity; or—

“ Where is drawn in question the construction of any 
clause of the Constitution, or of a treaty, or statute of, or 
commission held under, the United States, and the decision 
is against the title, right, privilege, or exemption specially 
set up or claimed by either party, under such clause of the 
said Constitution, treaty, statute, or commission.”

Mr. Boyce now moved to dismiss the writ for want of ju-
risdiction, on the ground that the plaintiff in error had not 
set up below any claim under the Constitution, laws, or au-
thority of the United States, but on the contrary had claime 
exclusively under the law of North Carolina.

Mr. Scheffer, contra:
The 1st section of the 14th amendment of the Constitution 

of the United States, declares*  that, “ No State shall ma e

* Article xiv, | 1.
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or enforce any law which shall abridge the privileges or im-
munities of citizens of the United States.”

The Supreme Court of North Carolina has decided that a 
sheriff is an executive officer, and that the right to hold 
office by a person formerly a sheriff, and afterwards engaged 
in rebellion, is taken away by the 3d section of the 14th 
amendment. This is an assault upon an immunity and privi-
lege granted to us by the 1st section of that same amend-
ment. We have a right to know how far the guaranty of 
the 1st section extends; to complain at Washington that it 
has been insufficiently administered at Raleigh. Cases in-
volving rights that are protected by the Constitution, come 
within the appellate jurisdiction of the Supreme Court, no 
matter whence the rights may spring.

The CHIEF JUSTICE delivered the opinion of the court.
It is manifest that this court has no jurisdiction of the 

present cause. There was no decision by the Supreme Court 
of North Carolina against the validity of any treaty or act 
of Congress, or authority exercised under the United States; 
nor in favor of the validity of a statute of, or authority ex-
ercised under a State, and alleged to be repugnant to the 
Constitution, treaties, or laws of the United States.

It is true that, in the brief of the counsel for the plaintiff, 
it is urged that the right of the plaintiff is protected by the 
1st section of the 14th amendment; but this right does not 
appear to have been set up, or specially claimed in the State 
court; and this is essential to jurisdiction here.

We have no authority, therefore, to examine the question 
presented by the record; but must allow the motion of the 
defendants in error, and dismiss the cause for

Wan t  of  jur isd ict io n .
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Statement of the case in the opinion.

Unite d  States  v . Mer ril l .

Under the Act of July 13th, 1866, amendatory of the 4th section of the Act 
of March 3d, 1865, an officer in the regular army who during the rebel-
lion accepted a commission of colonel in the volunteer organization, is 
not entitled to the three months’ pay given by those acts to officers of 
that grade on being honorably discharged under the terms of the act 
from “military servicehe resuming his duty and rank in the regular 
army, and being still in the said service.

Appe al  from the Court of Claims.

Mr. Talbot, for the United States; Mr. Chipman, contra.

Mr. Justice CLIFFORD stated the case and delivered the 
opinion of the court.

Congress provided, by the fourth section of the act of the 
third of March, 1865, that all officers of volunteers now in 
commission, below the rank of brigadier-general, who shall 
continue in the military service to the close of the war, shall 
be entitled to receive, upon being mustered out of said ser-
vice, three months’ pay proper.*

Subsequent to the passage of that act, to wit, on the thir-
teenth of July, 1866, Congress passed another act upon the 
same subject, in which it is enacted that the fourth section 
of the prior act shall be so construed as to entitle all officers 
of volunteers to the three months’ pay proper provided for 
therein, who were in service on the day when that act was 
passed, and whose resignations were presented and accepted, 
and who were mustered out at their own request, or othei- 
wise honorably discharged from the service, after the ninth 
of April of that year, f

Prior to the month of August, 1861, the appellee was an 
officer in the regular army of the United States, and on t e 
twenty-third of that month he was commissioned as a colone 
of the second regiment of Missouri cavalry, which was a

* 13 Stat, at Large, 497. t
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volunteer organization. He remained in such service until 
the fourteenth of December, 1865, when he was honorably 
discharged from the volunteer service, and resumed his duty 
and rank in the regular army.

None of those facts are controverted, and the appellee, by 
virtue of the premises, claimed that he was entitled to re-
ceive the sum of three hundred and thirty dollars for the 
three months’ pay proper as such military officer, because 
he was in service on the day when the first-named act was 
passed, notwithstanding the fact that at the time he was dis-
charged from the volunteer organization in which he was 
commissioned as colonel, he resumed his duty and rank and 
became entitled to his pay and emoluments as an officer in 
the regular army.

Although he was never mustered out of the military ser-
vice of the United States, still he claimed three months’ pay 
proper by virtue of his discharge from the volunteer organi-
zation, and accordingly applied to the proper officer of the 
department for the payment of the amount so claimed to be 
due, as provided in those acts of Congress; but the applica-
tion was rejected because he was still in the military service 
under existing laws.

Payment being refused by the proper officers of the de- 
paitment, he filed his petition in the Court of Claims, setting 
forth the foregoing facts, and insisted that when he ceased 
to e an officer of volunteers in the manner prescribed by 
aw he ceased to be in the military service as an officer of 

such volunteer organization, and that an honorable dis- 
c arge from such volunteer service as much entitled him to 

e three months’ pay proper as if he had been discharged 
altogether from the military service of the United States.

offiHi8 the law is that it bestowed a gratuity upon
cers o volunteers, and that it makes no difference that 

of jmse^ hnmediately transferred to another branch 
e mi itary service by virtue of a commission in the 

f whlch he held before he was commissioned as 
o volunteers and throughout the entire period of
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that service; but it is not possible to concur in that propo-
sition, as it seems much more reasonable to suppose that the 
object which Congress had in view was to provide for the 
loss to which the volunteer officers, when discharged from 
the military service, were exposed for the want of employ-
ment before they would be able to resume, to any consider-
able extent, their accustomed avocations in civil life. Most 
of the officers of that class left civil occupations to engage, 
for a period of uncertain duration, in the military service of 
the country, and the obvious purpose of that provision was 
that when they’ came to be discharged they should not be 
left without any compensation during the period which, in 
all probability, would elapse before they would be able to 
establish themselves in remunerative business pursuits.

Grant that the allowance was intended as a gratuity, still 
it does not follow that it was intended as double pay, or to 
embrace any officer who was to remain in the regular ser-
vice. Read separately from the amendatory provision the 
fourth section of the first-named act describes three con-
ditions, all of which must concur in order to establish the 
right to that allowance: (1.) That the claimant was an officer 
of volunteers in commission at the date of that act. (2.) That 
he continued in’the military service to the close of the war. 
(3.) That he was honorably mustered out of the said service 
prior to the application, which means unquestionably that 
he was honorably mustered out of the military service of 
the United States.

Continuance in the service to the close of the war was 
essential under that provision; but the subsequent act pro-
vides that the applicant shall be deemed to be entitled to 
the allowance if his resignation was presented and accepte , 
and he was mustered out at his own request, or was ot er 
wise honorably discharged from the service, after the mon 
of April of that year.

The word service, as used in that act, means, beyon ques-
tion, the military service of the United States, and it 
equally clear that no such officer is entitled to that a ow 
ance unless it is shown that he was mustered out o
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military service of the United States, or was otherwise 
honorably discharged from that service subsequent to the 
time specified in the amendatory act.

By the finding in the court below it appears that the 
appellee was honorably discharged from the volunteer ser-
vice; but the same finding shows that he, at the same time, 
resumed his duty and rank in the regular army, which is 
totally inconsistent with the condition prescribed in the act 
of Congress, that he must have been mustered out of the 
military service of the United States. He was honorably dis-
charged from the volunteer organization, but that discharge 
did not terminate his connection with the military service 
of the country under his antecedent commission. On the 
contrary, he became thereby entitled to the pay and emolu-
ments due to his rank as an officer in the regular army the 
moment his connection ceased with the volunteer organiza-
tion.

None of the reasons which induced Congress to make the 
provision under consideration exist in the case of the ap-
pellee, as he has never been out of public employment for 
a moment since he accepted his commission in the regular 
army, and has no occasion to desire to re-engage in business 
pursuits.

Dec re e reve rse d , and the cause remanded, with direc-
tions to

Dismis s the  pe titio n .

Irvine  v . Irvine .

When one makes a deed of land covenanting that he is the owner, and 
sequently acquires an outstanding and adverse title, his new acqui- 

sition enures to the grantee on the principle of estoppel.
e a person has bought land and paid for it, the deed subsequently 

a e in consequence does not confer a new title on him but confirms 
o r™ e ng fc which be had acquired before the deed was made.

‘ 4th’ 18411 * 12 <5 Stat at Large, 45fbi May
830 (4 Id. 420); and January 23d, 1832 (lb. 496), relate to pre-
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emptive rights conferred upon actual settlers, and do not apply to a case 
where the entry has not been made under any of them.

4. The deed of an infant purporting to convey lands operates to transmit
the title, and is voidable only, not void.

5. Although it is not necessary to the affirmation of an infant’s voidable
deed that there be an act of affirmance by him, after he comes of age, 
as solemn in character as the original act itself, still mere acquiescence 
without anything else, is not generally sufficient evidence of affirmance. 
Any ratification or affirmance of a clear and unequivocal character, 
showing an intention to affirm the deed, is, however, enough.

6. Where the infant, having come of age and entered into partnership with
third persons, took a lease for his firm of one part of the property which 
as an infant he had conveyed, from the person to whom he had so con-
veyed that part with other parts, the lease is proper to go to the jury, on 
a suit by the infant for these other parts alone, to show an affirmance 
of his deed for the whole; and with such evidence before the jury a 
court rightly refused to charge that the evidence showed no affirmance. 
Whether it did show an affirmance or not was, with this lease before 
them, matter for the jury to decide.

7. A court properly declines to give instructions on a hypothetical state of
facts.

Err or  to the Circuit Court for the District of Minnesota.
The case was thus:

Benjamin Irvine brought ejectment against his brother 
John Irvine, to recover from the said John possession of cer-
tain lots. He put in evidence a patent (founded on a pre-
emption certificate) from the United States to him, dated 
8th October, 1849, and embracing the lots in controversy. 
The patent recited full payment by the said Benjamin, “ac-
cording to the provisions of an act of Congress of the 24th 
of April, 1820.”

The defendant then offered in evidence a deed of convey-
ance from the plaintiff to him, dated 8th May, 1849, of the 
same premises as were described in the patent. To t is 
evidence the plaintiff objected, because the deed, having 
been executed before the patent was issued, did not convej 
the estate which the plaintiff acquired by the patent.

[To understand the ground of the plaintiff’s objection here, 
and particularly his first request, hereafter mentione , o 
instructions to the jury, it is necessary to state that the
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section of an act of Congress, of September 4th, 1841,*  re-
ferring to pre-emptive rights conferred upon actual settlers 
(and which apparently re-enacted one of May 29th, 1830,f 
which had been modified by one of January 23d, 1832];), 
thus prescribed:

“ That prior to any entries being made under and by virtue 
of the provisions of this act, proof of the settlement and im-
provement thereby required shall be made to the satisfaction 
of the register and receiver of the land district in which such 
lands may lie, . . . and all assignments and transfers of right 
hereby secured prior to the issuing of the patent shall be null 
and void.”]

The court overruled the objection of the plaintiff, and 
admitted the deed offered; the plaintiff’s counsel excepting.

The defendant having further put in evidence, under ob-
jection from the plaintiff’s counsel, the certificate of the 
register of the contents of the records of his office, rested 
his case.

The plaintiff was then himself examiimd as a witness, and 
stated that when he executed the deed of May 8th, 1849, he 
was under 21 years of age, and that he was really forced by 
his brother, the defendant, who was 16 years his senior, to 
execute the instrument. There was no doubt as to the plain-
tiff s infancy at the time when he executed this deed. It 
appeared that the plaintiff had made pre-emption of the 
land; that he paid for it on the 21st of February, 1849, and 
took an informal receipt for it of that date, which was sub-
sequently replaced by a formal duplicate, but of what date 
did not appear.

The plaintiff then rested, and the defendant put in evidence 
certain evidence, which tended to show that he had employed 

e p aintifi as his agent to enter the land for him, and that 
e> the plaintiff, had paid for it with money of the defendant 

rusted to him for that purpose, entering it in his own 
name, and promising to convey it to the defendant.

* 5 Stat, at Large, 456. f 4 id. 420. j Ib. 496>
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He also put in evidence a written lease, dated 8th day of 
May, 1854, from him, defendant, John Irvine, to the plaintiff 
himself and two other persons doing business as a firm, of a 
certain warehouse, situated on a parcel of the land described in 
the patent, and in the deed of the 8th May, 1849, but not on 
any part of the premises described in the declaration. There was 
also evidence of the plaintiff’s having been in the neighbor-
hood of the property when valuable improvements were put 
on a portion of it, though not the part for which this suit 
was brought; and also some other evidence set up to show 
affirmance.

The defendant then rested.
Upon the case already stated, and with the statute of Sep-

tember 4th, 1841, presented to the court, the plaintifi re-
quested the court to give to the jury the instructions as here-
inafter numbered, to wit:

1st. That the deed in evidence from the plaintiff to the de-
fendant, dated 8th May, 1849, did not pass the estate acquired 
subsequently under the patent from the government to the plain-
tiff, even assuming the majority of the plaintiff at the time of its 
execution.

But the court declined so to instruct the jury.

2d. If the jury find that the said deed was executed by the 
plaintiff while under age (and the evidence is uncontroverted on 
this point), the said deed is void.

But the court declined so to instruct the jury.

4th. A deed of land executed by an infant may be avoided by 
the infant after he becomes of age, at any time within the perio 
of the statute of limitations, which in this State is twenty jears, 
that is, he may in such case in this State avoid his deed at any 
time within twenty years after he becomes of age.

And the court instructed the jury that such was the law, 
unless the infant had previously ratified the deed.

5th. Such avoidance may be by another deed of same lan
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another grantee after the infant becomes of age, or it may be by 
suit, or by other similar unequivocal act.

Aud the court so instructed the jury.

6th. In case of sale or deed of real estate by an infant, there 
must be some act of affirmance by him after he^becomes of age, 
as solemn in character as the original act itself; otherwise the 
deed may be avoided by him at any time before the statute of 
limitations bars him. Mere acquiescence, however long, if short 
of the statute of limitations, is not sufficient. The act of con-
firmation must be of such solemn and undoubted nature as to 
establish a clear intention to confirm the deed after a full knowl-
edge that it was avoidable.

The court declined to instruct the jury that the act of 
affirmance must be as solemn in character as the original 
deed itself; but stated that mere acquiescence was not of 
itself sufficient evidence of affirmance, and that the ratifica-
tion or affirmance must be of a clear and unequivocal char-
acter, showing the intention of the infant to confirm his 
deed.

7th. There is no evidence whatever of any affirmance or con-
firmation of the deed in this case by the plaintiff after he became 
o age, of the nature and character required. The evidence in 
this case shows no affirmance of this deed by the plaintiff after 
he became of age.

But the court declined so to instruct the jury.

8th. No agency or trust binding on the plaintiff has been 
^ave ^een created or to have existed between the 

and defendant during the infancy of the former. No 
tract is binding on the infant made during his infancy ex-

cept for necessaries.

thiq^6 C0Ur^ inducted the jury that the latter portion of 
onnia +WaS ^rUe’ and ^at although an agency or trust 
was k° 6 Crea^ Binding upon the infant, still if there 
his seTnent ratification by the infant of acts done during 
ms infancy he would be bound by them.
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9th. Even had the plaintiff been of full age when the defend-
ant gave him the money to enter the land, as the defendant tes-
tifies, and directed him, as the defendant testifies, to enter the 
land for defendant, and the said plaintiff had entered the land 
in his own name, still the defendant could not have compelled 
in law or equity the plaintiff to convey the property to said de-
fendant.

The court declined to so instruct the jury upon the ground 
that it was admitted by the defendant that the plaintiff was 
not of full age when the money to enter land was given him, 
and consequently that this request had no application to the 
case in hand.

10th. No trust has been shown in .this case between the par-
ties to this suit by which the defendant could have enforced a 
conveyance of the land from the plaintiff to him.

The court declined to instruct the jury as above requested, 
but said that there had been evidence on the part of the 
defendant going to show that the plaintiff was employed 
to enter the land in question, and although an infant, as he 
afterwards affirmed, his acts would be bound by it.

11th. Even if the plaintiff had entered the land as agent of 
the defendant, and had entered it in his own name contrary to 
instructions of his principal, yet if the defendant afterwaids ap 
proved of such entry, such approval was a ratification of sai 
entry.

The court instructed the jury that this might be true, but 
that the evidence showed that the infant had conveyed t e 
land after entry by him, and that it was for the jury to say 
whether he had ratified his deed.

12th. No acts of affirmance by the plaintiff have any bearing 
in this case, except they relate to the property described in t 
declaration, and all evidence on this point, except as to t e o 
described in the declaration, must be excluded and disrega 
by the jury.

But the court declined so to instruct the jury*
To these refusals and instructions the plaintiff excep e
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The court then further instructed the jury as to the 4th, 
5th, and 6th of the said instructions so prayed by the plain-
tiff as aforesaid:

The question here is not whether there has been an avoid-
ance. The defence is that the deed has been ratified by the 
plaintiff. I am of the opinion that the ratification should be, 
if not equally solemn, of a clear and unequivocal character, 
showing the intention of the party to confirm the deed. An 
avoidance may be by a deed to a third party, or, as held in this 
country, in other ways. But the deed from the plaintiff to the 
defendant was not void ; it was simply voidable, and passed the 
title absolutely, until by some adequate act he affirmed it. The 
question is, Has it been disaffirmed or ratified by the plaintiff 
since he came of age ? All the facts in proof, such as leasing 
part of the property, remaining in the vicinity a long time with-
out asserting his claim while valuable improvements were being 
put on the property, are to be considered by the jury in deciding 
whether there has been a ratification by the plaintiff; but mere 
acquiescence does not amount to a ratification. The authorities 
are somewhat conflicting as to what is necessary to constitute 
an avoidance. Lord Lyndhurst was of opinion that a deed was 
necessary to avoid a deed given while under age. I think that 
this doctrine is perhaps sound, and ought to have been held in 
this country; but it has been held in this country that an infant 
may avoid his deed by going upon the land, or by bringing suit,

V With foreSoing qualification the 6th instruction 
as e by the plaintiff’s counsel is correct, with the exception 
that the counsel has reversed the'application of. the law in his 
proposition. The act of avoidance and not the ratification is 

at t e law requires to be equally solemn with the conveyance. 
To which instructions, in so far as they differed from, or 
anged or qualified the instructions prayed for by the plain-

tiff, the plaintiff excepted.
And the court further ¡¿struct«] the jury that there had 

th , ence On the part of the defendant going to show 
in nnn !-P aintl? Was emPloyed as an agent to enter the land 
hiA S 10U’and though an infant, if he afterwards affirmed 
To 6 Wou^d be bound by the terms of such agency, 

which instruction the plaintiff’s counsel excepted



624 Irvin e v . Irvine . [Sup. Ct.

Argument for the infant.

Verdict and judgment having gone for the defendant, the 
plaintiff brought the case here on error.

Mr. Allis, for the plaintiff in error:
The court erred in admitting the deed from plaintiff to 

defendant of 8th May, 1849. It could not convey the estate 
and title subsequently acquired by the plaintiff under the 
patent. If it be regarded as an attempt to convey or assign 
the right secured to the plaintiff by his pre-emption of this 
land, it was void under the 12th section of the act of Con-
gress of September 4th, 1841, by virtue of which the pre-
emption was made. If thus void as coming within the 
prohibition of this section 12, the covenants in it would be 
inoperative for any purpose. A deed void in its granting 
part cannot certainly be operative as a conveyance by virtue 
of its covenants.

The only view in which the lease and other similar evi-
dence could have been offered, was that it tended to prove 
the confirmation of the deed of the 8th May, 1849, by the 
plaintiff after he became of age. But it is no evidence of 
such confirmation, because—

1st. It does not affect the property described in the decla-
ration.

2d. In the case of sale or deed of real estate by an infant, 
the sale is void, and the act of affirmance by him after he 
becomes of age must be as solemn in character as the origi-
nal act itself.

The learned counsel then took up each of the requests to 
the court, and each of the instructions refused; observing, 
in conclusion, that the whole case resolved itself into tvo 
questions.

«1. Was the deed of 8th May, 1849, void, by reason of its 
contravening the 12th section of the act of Congress, o ep 
tember 4th, 1841; or , ineffectual to pass the subsequent y ac 
quired title and estate of the plaintiff under the patent o 
October, 1849? .

“ 2. If the deed was merely voidable, by reason of the in anc 
of the grantor, did he, after he came of age, affirm the ee
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And he conceived that he had shown that the first ques-
tion should be answered in the affirmative, and the second 
in the negative.

No opposing counsel.

Mr. Justice STRONG delivered the opinion of the court.
Though the exceptions found in this record are numerous, 

the questions which they present are few. If the answers 
given to the requests of the plaintiff for instructions to the 
jury were correct, it is certain that the objections made by 
him to the admission of evidence were unfounded. Those 
objections were all based upon the assumption that the evi-
dence offered was immaterial and irrelevant to the issue. 
Whether the assumption was well grounded will be seen 
when we consider the law of the case as expounded in the 
charge to the jury.

The plaintiff’ submitted twelve propositions, which he 
asked should be given to the jury as instructions. The first 
was in substance that the deed of May 8th, 1849, from the 
plaintiff to the defendant, did not pass the estate acquired 
by the plaintiff under the patent from the United States 
made subsequently, to wit, on the 8th of October, A.D. 1849, 
and that it would not have passed the estate had the plaintiff 
attained his majority before the deed was made. It is a gen-
eral rule, that when one makes a deed of land, covenanting 
therein that he is the owner, and subsequently acquires an 
outstanding and adverse title, his new acquisition enures to 
the benefit of his grantee, on the principle of estoppel. As 
the deed of the plaintiff in this case contained an assertion 
that he was well seized in fee, and had good right to sell 
and convey in fee, it would not be difficult, were it necessary, 
to show that in taking the patent he was in law acting for 
bis grantee. But it is not necessary to rely upon that prin-
ciple. The evidence in the case was, that prior to his deed 
to the defendant, to wit, on the 21st of February, 1849, he 

ad bought the land from the government, and had paid all 
t e purchase-money. The patent subseouentlv eriven to him

40VOL IX.
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was, therefore, not a new acquisition of title. It was only a 
confirmation of the right which he had acquired before the 
deed was made.

But it is argued, on behalf of the plaintiff', that the deed 
was inoperative, because it w’as forbidden by the 12th sec-
tion of the act of Congress of September 4th, 1841, which 
granted pre-emption rights, and enacted that any grant or 
conveyance made before the entry of the land shall be null 
and void, except in the hands of bond jide purchasers for a 
valuable consideration. To this it may be answered, that 
neither that act nor the acts'of May 29th, 1830, and January 
23d, 1832, have any application to the present case. They 
relate to pre-emptive rights conferred upon actual settlers. 
The plaintiff’ did not enter the land in dispute under either 
of these, and no act of Congress deprived him of the power 
to sell and convey after he had made an entry and paid all 
the purchase-money, though before he had received his 
patent. The court could not then have affirmed the propo-
sition which the plaintiff*  submitted.

His second point was that the deed was void because made 
by the plaintiff*  during his minority. This the court refused 
to affirm. Whatever may have been the doubts once enter-
tained, it has long been settled that the deed of an infant, 
being an executed contract, is only voidable at his election, 
that it is not void. It operates to transmit the title. And 
there are some cases, of which the present, in one aspect o 
it, may possibly have been one, in which such a deed is held 
to be not even voidable. They are those in which the in-
fant, by making the conveyance, does only what the law 
would have compelled him to do.*  Whether this was sue i 
a deed need not be considered, for conceding that it was not, 
clearly it was not void.

The third proposition of the plaintiff*  does not appear in 
the record.

The fourth and fifth were affirmed, and the sixt was 
answered correctly.

* See Zouch v. Parsons, 3 Burrow, 1794.
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The minority of the plaintiff at the time when he made 
his deed to the defendant was an admitted fact, and this suit 
was an attempt to avoid the deed. The evidence disclosed 
nothing that could amount to an avoidance of the deed be-
fore the suit was brought; nothing which the law recognizes 
as an act of avoidance. The struggle at the trial was over 
the question, whether the plaintiff had not confirmed the deed 
after he came of age? He contended, and he asked the court 
so to instruct the jury, that an act of affirmance must be of 
as solemn a character as the deed itself. This instruction 
the court declined in terms, stating:, however, that mere 
acquiescence, however long, if short of the statutory period 
of limitations, is not sufficient, and that an act of confirma-
tion, if not equally solemn with the deed, must be of such a 
solemn and undoubted nature, of such a clear and unequivo-
cal character, as to establish a clear intention to confirm the 
deed after a full knowledge that it was voidable. Certainly 
this was all that the plaintiff had a right to demand. There 
is a well-recognized distinction between the nature of those 
acts which are necessary to avoid an infant’s deed, and the 
character of those that are sufficient to confirm it. The 
authorities frequently assert that such a deed cannot be 
avoided except by some act equally solemn with the deed 
itself. Some assert that it cannot be done by anything short 
of an entry; and this whether the deed operates by livery 
of seisin, or transmits the title by virtue of the statute of 
uses. Others hold that it may be avoided, without a previous 
entry, by another deed made to a different grantee. But all 
the. authorities recognize the doctrine, that acts which would 
he insufficient to avoid such a deed may amount to an affirm-
ance of it. While generally it has been held that mere ac-
quiescence, though long continued, will not suffice; yet even 
t at, in connection with other circumstances, may establish 
a ratification.*  And, where an infant had sold land, and

Oh*  C:Tg:r V' The Lessee Of Welch> 15 Ohio, 193; Drake v. Ramsey, 5 
t to ’ ergU80n Missouri, 347; Bostwick v. Atkins, 8 Com-stock, 58.
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after coming of age saw the purchaser making large expen-
ditures in valuable improvements upon the land sold, and 
said nothing in disaffirmance for four years (facts very like 
those appearing in this case), it was held that the circum-
stances were not such as to excuse this long silence, and 
there being evidence that after he had reached twenty-one 
years of age he had said that he had sold the land, had been 
paid for it, and was satisfied, and had authorized an offer to 
purchase it, it was ruled, as a legal conclusion, that he had 
confirmed his deed.*  So in Wallace’s Lessee v. Servisrf it was 
adjudged that an infant’s acquiescence in his deed for four 
years after he came of age, in view of extensive improve-
ments made upon the property, amounted to a confirma-
tion.

There is reason for this distinction between the effect of 
acts in avoidance and that of acts of confirmation. We have 
seen that an infant’s deed is not void; it passes the title of 
the land to his grantee. Now, if the deed be avoided the 
ownership of the land is retransferred. The seisin is changed. 
There is fitness in a rule that title to land shall not pass by 
acts less solemn than a deed; that its ownership shall not be 
divested by anything inferior to that "which conferred it. On 
the other hand a confirmation passes no title; it effects no 
change of property; it disturbs no seisin. It is therefore 
itself an act of a character less solemn than is the act of 
avoiding a deed, and it may well be effected in a less formal 
manner.

By the seventh proposition the court was asked to instruct 
the jury that there was no evidence of any confirmation o 
the deed by the plaintiff after he came of age, and that t e 
evidence showed no affirmance. Whether the evidence 
showed an affirmance or not was a question for the jury an 
not for the court, if there was any tending to show it, an 
that there was is beyond doubt. Had there been not mg 
more than the lease of a part of the land conveyed, a lea 
made by the defendant to the plaintiff, with others, on

* Wheaton v. East, 5 Yerger, 41-62.
j* 4 Harrington, 75; see also Hartman v, Kendall, 4 In lana,
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8th of May, 1854, it would have been impossible for the 
court to have withheld from the Jury the inquiry whether 
the plaintiff had not confirmed his deed, or to have declared 
there was no evidence of confirmation. True the lease was 
not for the particular parts of the land conveyed by the deed 
which are the subjects of the present suit, but it was still 
very significant. The defendant held the part demised by 
the same title by which he claims the lots now in dispute, to 
wit, under the plaintiff’s deed. He held by no other right. 
If the deed was effective to assure to him the premises de-
mised, it was equally so to protect him in the ownership of 
the lots, for it conveyed the whole property, the lots and the 
demised premises. When, therefore, the plaintiff’ signed and 
sealed the lease, he acknowledged by a solemn act that the 
defendant rightfully held under the deed. It might well 
have been inferred from this that he intended to assent to 
the conveyance he had made. There was other evidence of 
ratification, but this suffices to show that the plaintiff’s prop-
osition was inadmissible.

lhe eighth and tenth points relate to some evidence that 
had been given, tending to show an employment of the 
plaintiff by the defendant to enter the land for him, and that 
the plaintiff paid for it with the defendant’s money, furnished 
to him for that purpose. The court was asked to instruct 
the jury that no trust or agency had been shown which 
could have been enforced. We do not perceive how the 
court could rightfully have affirmed what was asked. An 
infant may undoubtedly be a trustee, and be compelled to 
execute his trust. Especially, if after he came of age, he 
affirms the trust, and ratifies the acts which he did in accord-
ance with the trust, will it be out of his power to deny that 
any trust ever existed. But we need not discuss this sub-
ject; it is of small importance to the case. It is enough 
that, in our opinion, it was not for the court to deny that 
^eve had been a resulting trust, and had they denied it the 
plaintiff would have gained nothing. The controlling ques- 
vpvo J v01-e subnntted t0 the jury, was whether he had con- 

yea his interest, whatever it might have been, to the de-



630 The  Cors ica . [Sup. Ct.

Syllabus.

fendant, and whether he had confirmed his conveyance after 
he attained his majority.

The ninth request for instruction presented an abstract 
question not raised by anything in the case. The court did 
well to decline answering it. Certainly it should not have 
been affirmed.

The eleventh proposition was affirmed, and the twelfth 
was correctly answered, as we have shown in our remarks 
upon the seventh.

We have thus reviewed the entire record and have found 
no error. If anything has been left unnoticed it is because 
we consider it unimportant. The plaintiff has himself well 
summed up the case by stating that there are but two ques-
tions presented by it: “ First, was the deed of May 8th, 
1849, void by reason of its contravening the act of Congress 
of September 4th, 1841, or ineffectual to pass the subse-
quently acquired title and estate of the plaintiff under the 
patent of October 8th, 1849? Second, if the deed was 
merely voidable by reason of the infancy of the grantor, did 
he, after he came of age, affirm it?” The first we have an-
swered in the negative, and the second was properly sub-
mitted to the jury.

The judgment of the Circuit Court is
Aff irmed , wit h  cos ts .

The  Cors ica .

1. Where two vessels, moving under steam, are crossing so as to involve # 
risk of collision, if the ship which has the other on her starboar w 
keep out of the way of the other, as a ship in that position is irec 
to do by the Rules of Navigation adopted by Congress, by the ac 
April 29th, 1864, and a collision occurs, from the other ve®.s® S 
having kept on her course—as under the said rules, it is imp I 
duty in such a state of movements to do—the obligation rests on 
last vessel to show sufficient causes existing in the particular ?as^ej-a^ 
rendered a departure from the rule necessary to avoid an im 
danger.
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2. A steam vessel sailing in a harbor like that of New York, where there 
are vessels at anchor and in motion, is bound to move at no headway 
not entirely controllable. '

Appeal  from the Circuit Court for the Southern District 
of New York, affirming a decree of the District Court of 
said district; in which latter court Samuel Schuyler, owner 
of the steamer America, had libelled the steam-propeller 
Corsica, one of the steamers of the Cunard line, for damages 
which his vessel had suffered by being, as he alleged, run 
into by the Corsica, in the harbor of New York. The col-
lision occurred on the 9th of September, 1865, about mid-
day ; the weather having been clear, and the vessels for some 
time previously in plain sight of each other. The libelled 
vessel, the Corsica, laid the blame of the disaster wholly, 
on the other steamer. The District Court decreed for the 
libellant; the Circuit Court affirmed that decree, condemn-
ing the Corsica in $33,000 damages and costs. Whereupon 
the owners of the Corsica appealed to this court.

Tlfr. D. D. Lord, for the appellant; Mr. Van Sandvoord, 
contra.

Mr. Justice BRADLEY stated the facts, and delivered 
the opinion of the court.

The pleadings and evidence in the case show that the Cor-
sica, having just steamed out from her dock, preparatory to 
her outward passage, had turned her stem southwardly, and 
was proceeding, at a distance of about three or four hundred 
yards from the line of the Jersey City wharves, straight down 
the river towards the Narrows. The evidence as to her 
speed is contradictory. Her master says about five or six 
knots an hour; the master of the America says eight or nine 
knots, and the pilot, seven or eight miles. The chief engi-
neer of the Corsica says she was gradually increasing her 
speed, and had got up to fifteen revolutions per minute; that 
at full speed she made twenty-five revolutions and ten knots 
an hour. Fifteen revolutions would therefore.make about 
six knots, which is equivalent to seven miles an hour. A
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number of vessels were at anchor on the westerly side of the 
river, and some to the east; amongst others two ships nearly 
opposite the Battery, one a little southerly of the other. 
Whilst the Corsica was thus starting on her course, the 
America came around the Battery from the East River, at a 
speed of about six miles an hour, passed between the two 
ships above mentioned, and directed her course across the 
river in a diagonal line, making for her wharf in Jersey City, 
where she was accustomed to take in coal and water. Her

course lay across that of the Corsica, and the men on e 
two vessels each saw the approach of the other when t ey 
were about four hundred or five hundred yards apart. rom 
the course the vessels were respectively pursuing, t e o 
southerly, nearly in line with the river, and the other nor
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westerly, in a diagonal line, the Corsica was off the starboard 
bow of the America, and the latter was off the larboard bow 
of the Corsica. Both being steamers, and standing on an 
equal footing, they were subject to the following rule, adopted 
by Congress in the act of April 29th, 1864:*

“ If two ships under steam are crossing so as to involve risk 
of collision, the ship which has the other on her own starboard 
side shall keep out of the way of the other.”

This rule made it the duty of the America to keep out of 
the way of the Corsica; and, by implication, the correspond-
ing and reciprocal duty of the Corsica to keep on her course. 
It can hardly be doubted from the evidence, taken together, 
that had the Corsica kept on her course, the collision would 
not have occurred. The diagrams furnished by the counsel 
for the appellants render this fact very clear and demonstra-
ble. But, instead of doing this, the persons in charge of the 
Corsica, just before the collision occurred, ordered her helm 
hard a-starboard, and thus turned her right upon the Amer- 
ica, which, as in duty bound, was backing out of her way. 
It is so apparent that this was the immediate cause of the 
disaster that it casts the burden of proof upon the appellants 
to show a sufficient cause in the conduct of the America to 
justify such a sudden change of course. We have carefully 
examined the testimony to see it anything of the kind was 
elicited, and have failed to find it. It is admitted by the 
pilot of the America that his first intention was to pass ahead 
of the Corsica; but seeing that it was risky, he took the more 
prudent course of stopping and backing. The master of the 

oisica says, in effect, that the America had got right ahead 
o im, in his way, and he was obliged to turn to the left as 
the best means of avoiding or diminishing the danger. Now, 

6 lagram of the courses of the two vessels shows that this 
could not have been so, until the Corsica had herself changed 
er couise. And the master of the Corsica admits that in- 

8 ea o eeping her course, her helm was starboarded, and

* 13 Stat, at Large, 60.
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her course was altered two points, for the purpose of passing 
under the stern of the America, soon after the latter vessel 
was discovered. This, if so, was the first error. It was the 
business of the Corsica, as we have seen, to have kept on her 
course. After this, perceiving the danger she had brought 
upon herself, her helm was again starboarded, and the col-
lision ensued. According to the master of the Corsica’s own 
account, therefore, the accident occurred in consequence of 
her assuming to perform the duty which devolved on the 
America under the Congressional rule above quoted.

It is also evident that the Corsica was under considerable 
headway when the collision occurred. The force of the blow 
proves this. The America did not contribute to the effect 
of the blow, for the weight of the evidence is, that she was 
backing away from the Corsica at the time. The fact is, that 
the latter vessel was under too much speed for the place she 
was in—a crowded harbor, spotted with vessels at anchor 
and in motion. This made her headway uncontrollable, and 
accounts for the fact that, although her officers tried to check 
her speed, they were only very partially successful.

We are satisfied that the decree of the Circuit Court was 
right, and ought to be

• . . \ Aff irme d .

City  of  Paris .

1. The rule declared in the preceding case as to the obligation of large steam
vessels moving in a crowded harbor, like New York, to move s ow y 
and to keep themselves under such entire control as to be able to s op 
on short notice, declared anew.

2. Such steamers should keep a vigilant lookout, and if they enter nar^^
passages, between other vessels, do so only when they plainly see 
they can proceed through them without danger to other yess® 
notwithstanding all their caution and vigilance they see any 
proaching, so as to make a danger of collision, they shou s P 
reverse their engine as soon as is possible.

This  was an appeal in admiralty from the decree of th 
Circuit Court of the United States for the Southern 18
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of New York; affirming a decree of the District Court on 
a libel in admiralty; the waters where the collision took 
place having been the very same as in the collision in the 
last case; those, namely, between Jersey City and the Battery 
at New York.

Mr. Justice SWAYNE stated the facts and delivered the 
opinion of the court.

The cause was one of collision. The vessels concerned 
were the schooner Percy Heilmar and the steamer City of 
Paris. The schooner was 78 feet in length; her tonnage, 
new measurement, was 107 tons; her carrying capacity was 
about 170 tons. The City of Paris was an iron screw steamer. 
She was 375 feet long, and 40 feet beam. Iler register was 
1669 tons, English measurement. Her engines were 600 
horse power. The schooner was laden with coal, and was 
on a voyage from Philadelphia to Pawtucket, Rhode Island, 
by way of Long Island Sound.

The steamer was engaged in running between the ports 
of New York and Liverpool. The collision occurred on the 
morning of the 14th of April, 1866, below the Battery, in 
the North River. The schooner had arrived at the port of 
New York that morning. The tide being unfavorable for 
ascending the East River, she stood over towards Jersey City 
to find a suitable place to anchor, intending to wait there 
until the tide in the East River should be favorable. While 
proceeding to carry out this purpose, heading about west by 
nort , with the wind free, the steamer ran into her, striking 
her on the starboard side, about the main chains. The blow 
was of such violence as to prostrate her mainmast and cut 

er neaily in two. As soon as she was struck the steamer 
put on steam and carried her forward to avoid raking, or 
being raked by other vessels, which the pilot of the steamer 
sajs would have done more damage than sinking a dozen 

ooners. The schooner hung for a time on the steamer’s 
ni°7*  c j  6 8ay8 ’ 800n as we got below, a little
Li/T’a little room, then we stopped the steamer, 

on er hard, backed out from the schooner, and she



636 City  of  Paris . [Sup. Ct.

Statement of the case in the opinion.

went down.” All this happened so quickly that those on 
board had difficulty in escaping with their lives. They lost 
everything else. The captain was knocked overboard and 
rescued by a small boat which happened to be present.

The course of the schooner was nearly at right angles 
with the course of the steamer. It lay between a brig and 
a ship—both with their heads to the eastward, and one a little 
astern of the other. They were about three hundred feet 
apart. The brig was on the starboard and the ship was on 
the port side of the schooner. The course of the steamer 
was between the same vessels, with the ship on the starboard 
and the brig on her larboard side. The pilot says he picked 
out this course, though it was “ pretty narrow.” The sub-
ject was talked over. His plan was to go under the stern 
of the brig and ahead of the ship.

As almost invariably happens in this class of cases, each 
vessel has a theory which vindicates itself and condemns its 
adversary; and, as usual, each theory is earnestly supported 
by those on board the vessel which propounds it. In this 
case it is clear there is fault and responsibility somewhere. 
Our duty is to find where they belong and to pronounce ac-
cordingly. The District Court adjudged against the steamer, 
and the Circuit Court affirmed the decree.

The theory of the schooner is, that she was keeping her 
course, as she had a right to do, and that the steamer was 
wholly in fault. The steamer maintains that as soon as the 
schooner had passed under the stern of the brig, she de-
scried the steamer for the first time and luffed, intending to 
pass between the brig and the steamer; that the steamei 
backed hard to enable her to do so, and that the schooner 
thereupon immediately fell off into the line of the steam-
er’s course, and thus brought about the catastrophe. The 
steamer insists that if the schooner had kept her course, 
without luffing, the steamer would have passed undei her 
stern; that if the schooner had continued her course a ter 
luffing, she would have passed between the steamer and t e 
brig, and that her subsequent change of course was a gi()^ 
fault, the sole cause of the collision, and deprives her o a
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claim to damages for the consequences. These conflicting 
views define the sphere of our inquiries in the case.

The morning was clear. The river was crowded with 
vessels sailing and at anchor. The condition of things re- 
quired the greatest circumspection on the part of the steamer. 
Her rate of speed was probably from seven to eight miles an 
hour. The combined speed of both vessels was not less than 
ten miles an hour. The schooner was first seen by Mathewson, 
who was then, and had been from the time the steamer left 
the wharf, on her forecastle head as a lookout. He says that 
when first seen the schooner was from three to four points 
off the port bow of the steamer, and, he thinks, was distant 
about four hundred yards. Captain Kennedy, of the steamer, 
thinks she was a quarter of a mile off*.  Estimates of distance, 
under such circumstances, are little to be relied upon. It is 
to be presumed the witnesses in this instance made it large 
enough. Conceding that the distance to be passed by both 
vessels, to the point of collision, was a full quarter of a mile, 
the combined speed of ten miles an hour would have brought 
them together in a minute and a half. Mathewson reported 
the schooner as soon as he saw her. The orders that were 
given show the perturbation which existed. Captain Ken-
nedy says: “ When the schooner was reported, the pilot and 
myself both ordered the helm hard a-starboard. I said, along 
with the pilot, hard a-starboard, and at the same time re-
duced the engines dead slow. . . . The next order was to 
stop the engines and reverse full speed. I'worked the indi-
cator myself.’ The orders to slow, to stop, and to reverse 
t e engines came too late. The steamer had but a little way 
0 go. The headway she was under could not be arrested 

at once. It carried her forward with such force that her im-
pact was necessarily fatal to the schooner. Her starboard- 

]1g id no good. She could not go to the port side more 
an two points without colliding with the brig. She passed 

in an ordinary ship’s length of the stern of that vessel.

if there had been due care and.vigilance 
ooner would have been seen at an earlier period.
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There was nothing to prevent it. The result evinces gross 
negligence. As soon as it was seen that the schooner was 
approaching the track of the steamer, the steamer should at 
once have stopped or reversed her engines, and have done 
all in her power to avert the impending peril.*  She ought 
not to have entered upon the narrow track between the ship 
and the brig, without being very careful first to see that her 
passage would involve no danger to any approaching vessel 
in its transit.

The results proved that the speed of. the steamer was 
higher than was consistent with the safety of other vessels 
in so crowded a thoroughfare, and hence higher than she 
was warranted to assume.

For these faults she must be condemned.

Was the schooner in fault?
When she passed the brig and reached the steamer’s track 

she was pursuing her regular course. This she had a right 
to do, and the duty rested upon the steamer to see her and 
keep out of her way.f At this point blame is imputed to 
her. Locman, the pilot on the brig, says, “ she luffed a little, 
and then kept off immediately after she luffed.” The pilot 
on the steamer says she luffed “ a very little while. It 
seemed to me about long enough to get his wheel down and 
then hove it up again. He appeared to be in a confused 
state; got frightened, and did not know exactly what to do. 
The conduct of the schooner must be considered in the light 
of the facts. They were enough to produce consternation. 
As she passed the stern of the brig the peril of her position 
became apparent. A steamer of immense power was bear-
ing down directly upon her, and rapidly approaching. Escape 
seemed impossible and destruction inevitable. There was 
no time for reflection or precaution. The vessel and t e 
lives of all on board were at stake. The acts complaine o 
were done in the excitement of the moment, and in extremis. 
Whether they were wise it is not material to inquire.

* Acts of Congress, April 29th, 1864, 13 Stat., 61, art. 16.
f Act of 1864, art. 15. ‘
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unwise, they were errors and not faults. In such cases the 
law in its wisdom gives absolution.*  It is by no means clear 
to our minds that if the schooner had failed to luff the re-
sults would not have been still more disastrous. It is quite 
probable that the steamer would have struck her midship, 
have passed over her, and destroyed the lives of all on board. 
Her conduct neither caused nor aggravated the catastrophe. 
After reaching the steamer’s track she had no power to avoid 
it. We find in the record no ground upon which we can 
hold her responsible in any degree for the casualty.

The fact that both the courts below concurred in condemn-
ing the steamer and in exonerating the schooner is entitled 
to our respectful consideration.f

Decr ee  af fi rmed .

Unit ed  Stat es  v . Roch a .

1. The eleventh section of the act of March 3d, 1851, to ascertain and settle 
private land claims in California (9 Stat, at Large, 631), provides that 
the commissioners created under the act, and the District and Supreme 
Courts, “in deciding on the validity of any claim brought before them 
under the provisions of the act, shall be governed by the treaty of 
Guadaloupe Hidalgo, the law of nations, the laws, usages, and customs 
of the government from which the claim is derived, the principles of 
equity, and the decisions of the Supreme Court of the United States, 
so far as they are applicable.” An appeal from a decree of the com-
missioners rejecting a claim having been made to the District Court, 
an there dismissed for want of prosecution, leave to file a bill of review 
upon newly discovered evidence was granted by that court: Held, that 

ough the provision of the eleventh section refers to the rules to be 
o served by the courts in passing upon the merits of the claimant’s 

t, or title to the land, the liberal and equitable principles there 
joined as a duty in the decision of cases, cannot be fully or fairly 

ie out without giving to them application and effect in conduci-
ng e proceedings before the courts as well as in passing upon the 
f th ’ an^ en<^ the court possessed the power to open a case

e PurP°se hearing newly discovered evidence upon the title of 
tne claimant.

* The Grace Girdler, 7 Wallace, 201. t lb.



640 United  Stat es  v . Rocha . [Sup. Ct.

Statement of the case.

2. In 1828 certain parties petitioned the authorities of the pueblo of Los 
Angeles, in California, for a grant of a tract of land, erroneously sup-
posed, at the time, to be within the limits of the pueblo; the grant was 
made, and under it the grantees took possession of thè premises, and 
they, or their representatives, continued to occupy them until the pre-
sentation of the claim to the board of land commissioners, under the 
act of Congress of March 3d, 1851. In 1840 the widow of one of the 
grantees presented a petition to the prefect of the district soliciting the 
land, and reciting that the land had been ceded provisionally to her 
deceased husband. The prefect referred the petition to a justice of the 
peace, at Los Angeles, for information in respect to the petition and the 
petitioner ; the justice reported that there was np objection to a conces-
sion of the land to her ; and the prefect then communicated to the gov-
ernor of the department the petition of the widow, and advised him that 
there was no objection to the granting of the petition. The governor 
thereupon decreed that all the places ceded for ranchos in that jurisdic-
tion should remain as provisional grants until the ejidos (common lands) 
of the city should be regulated. Held, that under this decree of the 
governor the widow and her children took the title provisionally, that 
is, if the tract fell within the limits of the town-land, when they were 
ascertained, it should be inoperative ; but if outside these limits, the title 
should become absolute.

Appeal  from the District Court of the United States for 
the Southern District of California.

This case involved the right to one league of land in the 
county of Los Angeles, California, claimed by the children 
and grandchildren of Antonio José Rocha, an early settler 
in the pueblo of Los Angeles, where he long exercised the 
art of smithing. The land was called La Brea, which is the 
Spanish word for pitch or bitumen, and this name was given 
the rancho because it contained a large asphaltum spring, 
which added much to its value. From this fact the rancho 
was easily identified, and it had been well known by one 
name for more than forty years.

On the 6th of January, A.D. 1828, Rocha and one o 
minguez petitioned the ayuntamiento or town counci o 
the pueblo of Los Angeles for a grant of this place, ca e 
Ranch De La Brea. On the 8th of April, 1828, the petition 
was granted by the ayuntamiento, and the title was issue 
in the following form, indorsed upon the petition :

“ The parties interested in this petition can build their co
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rale, place their stock, make their fields in the lands which they 
have signified, on the same terms, conditions, and circumstances 
as the other citizens have done who have received such a favor, 
being responsible for care, and only to report any crime which 
they may notice within their boundaries.

“ Caril lo .”

This is the usual form of a municipal grant for the ejidos 
and proprios of a town.

It was not now asserted that this concession vested a valid 
title in the petitioners, although they at the time believed it 
did. The land proved to be outside of the limits of this 
pueblo. For many years it was supposed by the inhabitants 
and municipal authorities of the pueblos of California that 
each town was entitled to sixteen square leagues, or four 
leagues square, of land. The quantity of land to which a 
pueblo was actually entitled under the laws of Spain and 
Mexico was four square leagues, and no more.*

In an order of Pedro Nava, dated June 21st, 1791, at 
Chihuahua, reference was made to the foregoing laws as to 
the quantity of land which a pueblo should take, and the 
law is ambiguously stated as follows:

“ The extent of four leagues, measured from the centre of the 
plaza (square) of the presidio (garrison), in each direction.”

The mistake of Nava was subsequently followed in several 
orders and decrees of the governors of California, issued in 
re ation to the pueblo lands. Hence the general impression 
t at a town was entitled to sixteen square leagues. Carillo, 
the president of the ayuntamiento, who signed the grant 
under consideration, testified that the land was considered 
at the time as belonging to the town, and that before the 
grant it was occupied by the town. The city of Los Angeles, 
•I ,1^S pe.^^on th© late board of land commissioners, 
i aime sixteen square leagu.es, and prayed confirmation for 

»«Me’rhni» nPhRP Law',of the Indies’ 4’tltle 6’ ’• <"■«-
Navarro h»nfe 6, Opinion of Galindo

avarro, Assessor-General, June 21st, 1786.
41VOL. IX.
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that quantity. Much proof was taken to support that theory, 
but it was subsequently ascertained that the true quantity 
was four square leagues, for which a decree was entered and 
a patent subsequently issued. Indeed, even now the inhab-
itants of Los Angeles were in the habit of speaking of the 
old pueblo lines and the new pueblo lines. The land in 
question was situated within the sixteen square leagues 
claimed, but without the four leagues patented.

On the 13th of April, A.D. 1840, Maria Josefa, the widow 
of Rocha, who in the meantime had died, petitioned the pre-
fect of the second district, reciting that the place called “La 
Brea” was ceded provisionally to her husband in 1828, from 
which time it had been occupied by his family, and praying 
for a definitive grant of the same. On the next day the 
prefect referred this petition to the justice of the peace for 
information, and on the 28th of the same month the justice 
reported favorably to the grant, stating that he had gone 
with two witnesses to examine the land, found the diseño or 
map to be in conformity with the petition, and that the pe-
titioner had the proper quantity of stock to occupy the land. 
On the 2d of May, 1840, the. prefect of the second district 
recommended to the governor that the prayer of the peti-
tioner be granted, assigning as a cause that the petitioner 
was a widow having charge of a family; and on the 10th of 
May the prefect issued and delivered to the petitioner a cer-
tificate, as follows, countersigned by his secretary:

“ In conformity with the disposition of his excellency the 
señor governor, communicated to this prefecture in a note o 
the 27th of April last, with respect to that resolution of the ex 
cellent departmental junta, all of the places ceded for ranc os 
of this jurisdiction will remain of the character of provisiona 
until the ejidos of the city shall be regulated. I have ina 
known the said superior disposition to the interested party 
this petition, and she remains informed.”

The expediente of these proceedings was found in t 
archives, “ Departmental State Papers, Angeles, isce 
neous,” vol. xii.
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From some cause or other doubt arose in the mind of the 
widow of Rocha as to whether the title issued to her hus-
band by the city of Los Angeles was sufficient. This ap-
peared from the fact that she terms it “ provisional,” though 
it was not more so than other municipal grants. She there-
fore instituted the proceedings stated above before the pre-
fect for a more formal concession. Usually, proceedings for 
a grant of land under the colonization laws were begun by 
presenting a petition to the governor, who referred the pe-
tition to some of the local authorities for information. Some-
times, however, when the lands were situated and the parties 
lived at a great distance from the seat of government,*  the 
preliminary proceedings were begun before a prefect, w7ho 
made the usual reference for report, received the same, and 
then transmitted all the papers to the governor for his action. 
That was the course pursued in this case, and was in strict 
conformity to the following decree, the original of which 
was on file in the office of the surveyor-general of the United 
States at San Francisco:

“Juan Bautista Alvarado, governor, ad interim, of the depart-
ment of the California, to the inhabitants thereof: Know ye, 
That it being important that the public business of the depart-
ment may be promptly dispatched, I have thought proper to 
decree as follows:

1st. All those who make petitions in relation to lands, or others of this 
nature, will direct the same to the prefects of the respective districts, who 
will make reports on said petitions.

2d. These expedientes shall be directed to the Secretary of State by the 
Pre ecJS• And that this m»y reach the notice of all, I order that this be 
P e as a decree, and circulated in all the places of the department.

Given in Monterey, at the governor’s house, on the 7th of 
March, 1839.

“J. B. Alva rad o .
Manu el  Jimeno ,

“ Secretary."’

Los Angeles Sovernmenb was °ver four hundred miles from
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“Off ic e of  th e Secr et ary  of  St at e .

“ His Excellency, the governor, has ordered me to inform your 
honor, that at this date, there was issued to the subordinate au-
thorities of the district under the charge of your honor, copies 
of the orders referred to; one of them being in relation to the 
division of the department into districts, in accordance with the 
resolution of the most excellent departmental junta; and others, 
that petitions for lands, and others of this class, shall be directed 
to the corresponding prefecturas; communicating them sepa-
rately, and at the same rate, to the subaltern authorities, which, 
in the future, shall be attended to directly by the officers referred 
to in the decree regulating the affairs of the department, of the 
date of March, 1837. God and Liberty.

“ M anu el  Jime no .
“ To the Prefect of the First District, Don José Castro.

“Mon ter ey , March 11, 1839.”

The governor, when he received the petition of the widow 
è and the report of the prefect, was uncertain whether or not 
the land solicited was included within the limits of the 
town-lands or ejidos of Los Angeles; and for this reason he 
issued his decree in the form he did, that this, as well as 
all other places ceded for ranches within the jurisdiction of 
the second district, should remain as provisional grants until 
the ejidos of the city of Los Angeles should be regulated. 
The records showed that the city had made numerous grants 
in the form of thé one issued to Rocha and Dominguez on 
the 8th of April, 1828. The ejidos of Los Angeles were not 
marked out under the Mexican authorities, nor were they 
in fact ever defined, until surveyed by the surveyor-general 
of the United States, under the decree confirming four square 
leagues of land to the city.

The claimants relied, for confirmation of their claims be-
fore the board of land commissioners, upon the grant issued 
by the ayuntamiento (town council) of Los Angeles, and the 
long-continued possession of the grantees or their legal rep 
resentatives thereunder, which was from the date of the 
grant. The commissioners rejected the claim solely on t e 
ground of the want of a sufficient description of the tiact.
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The board expressed no doubt as to the genuineness of the 
papers or the effect of them in the conveyance of a right to 
the tract. The decision was made in March, 1855. The 
parties appealed to the District Court, where an issue was 
made up in January, 1858, and in August, 1860, the appeal 
was dismissed for want of prosecution.

In February, 1861, a notice was given to the United States 
attorney of a motion to the court for a bill of review on 
newly discovered evidence, which was heard and granted in 
October, 1862. The newly discovered evidence was found 
among the Spanish or Mexican archives of the executive de-
partment, in the surveyor-general’s office of California, where 
they were kept, according to law, upon a diligent search in 
September, 1860. Search had previously been made, but 
failed, as there was no indices to the volumes of these records. 
These documents consisted of the petition of the wfidow to 
the prefect, and the proceedings thereon, including the de-
cree of the governor, which are set forth above.

On the 4th October, 1862, leave to file the bill of review 
was granted. It was subsequently filed, and an answer 
put in to the same, and leave granted to take further testi-
mony. Four witnesses were examined on the part of the 
appellant, in addition to those examined before the commis-
sioners; and, on 8th of December, 1864, the decree of dis-
missal was set aside, and the decision of the commissioners 
reversed, and the claim of the appellants confirmed. The 
testimony produced by the claimants showed that their an-
cestor entered into possession of the land claimed as early 
as April, 1828; and that the possession by the claimants 
and their ancestors had been continuous and uninterrupted 
hom that time to the present, under claim of title from the 
government.

Messrs. Brent and Wills, for the United States; Mr. C. Cole, 
contra.

Mr. Justice NELSON delivered the opinion of the court. 
Several objections are taken to the decree of the court be-



646 Unit ed  States  v . Rocha . [Sup. Ct.

Opinion of the court.

low. The first is, that this court had no power to grant the 
relief prayed for by a bill or petition of review. As we 
have seen, the cause was dismissed the Sth of August, 1860, 
for want of prosecution; and, on the 22d of February, 1861, 
some five months afterwards, notice was given for leave to 
file this petition, which was granted on the 4th of October, 
1862, at a special term of the court, sitting at Los Angeles. 
There was no great delay, therefore, in making the applica-
tion for relief, founded on the newly discovered evidence. 
The ninth section of the act of March 3d, 1851,*  for the set-
tlement of California land claims, provides that the claimant, 
if he fails before the commissioners, may present a petition 
to the United States District Court praying the court to re-
view the decision; and the tenth section, that the court shall 
proceed to render judgment upon the pleadings and evidence 
in the case, before the commissioners, and, upon such fur-
ther evidence as may be taken by order of the court; the 
eleventh section, that the District Courts, and the Supreme 
Court on appeal, shall, “ in deciding on the validity of any 
claim brought before them under the provisions of the act, 
be governed by the treaty of Guadaloupe Hidalgo, the law 
of nations, the laws, usages, and customs of the government 
from which the claim is derived, the principles of equity, 
and the decisions of the Supreme Court of the United States, 
so far as they are applicable.”

This provision, doubtless, refers to the rules to be observe, 
by the courts in passing upon the merits of the claimants 
right or title to the land; but no one can avoid seeing, that 
the liberal and equitable principles thus enjoined as a duty 
in the decision of the cases, cannot be fully or fairly came 
out, without giving to them a reasonable application an 
effect in conducting the proceedings before the courts as 
well as in passing upon the merits. And, regarding t ese 
principles in this light, we cannot agree that the court pos 
sessed no power to open the case for the purpose of earin& 
the newly discovered evidence. It is not important w

* 9 Stat, at Large, 631.
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the proceedings are called, petition of review, or motion to 
set aside the decree dismissing the case for want of prosecu-
tion, for the purpose of letting in the new evidence. There 
had been no decree on the merits. The confusion and dis-
order that existed, in respect to the Spanish and Mexican 
archives at the close of the war, when the Mexican authori-
ties hastily left the country, has been shown in several cases 
before this court; and some indulgence is due to an honest 
claimant as to the order and time in which to produce his 
evidence.

The next question, and the only remaining one, that it is 
material to notice, is whether the case presented to the court 
below justified the confirmation of the claim.

Antonio José Rocha and his legal representatives had been 
in the possession and occupation of the land in question, 
claiming title to the same, for a period of twenty-four years, 
when, in 1852, the petition was presented to the commis-
sioners for confirmation. The representatives have since 
been in the possession and occupation, and in continued liti-
gation to defend their rights, for the period of eighteen 
years, making an uninterrupted possession of forty-two 
years. The present appellees are the children and grand-
children of the original occupant of the tract as early as 
1828. He was then a blacksmith by trade, and one of the 
most respectable and substantial settlers in the pueblo of 

os Angeles. The first claim of title under which he took 
possession was a grant of the president of the ayuntamiento 
of this pueblo, dated April 8th, 1828. The document is in 
the usual form by which grants were made of pueblo lands.

an o, the president, still living in Los Angeles, was exam-
ined before the commissioners, and verified the document as 

1&lna^ and signed by him. The rancho La Brea was then, 
and long afterwards, supposed to belong to the pueblo, and, 

so, the council of the city had the right to dispose of it. 
is right is recognized in the act of 1851 for settling these 

t es Section fourteen enacts “ that the provisions of this 
hpld a i110^ ex^en(^ any town-lot, farm-lot, or pasture-lot 

er a grant from any corporation or town to which
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lands may have been granted for the establishment of a town 
by the Spanish or Mexican governments.” The section then 
provides that the claim for land embraced within the limits 
of the town may be presented to the commissioners by the 
corporate authorities.

It appears from the evidence that it was the general un-
derstanding and belief of the authorities of the city of Los 
Angeles, at the time, that the Rancho La Brea was situated 
within the limits of the city, and which was founded on an 
idea, which was prevalent, that a pueblo, according to Mexi-
can laws, was entitled from the government to sixteen square 
leagues, whereas it was ultimately determined that it was 
entitled only to four, which left this ranch outside of the city 
limits. But this was not settled till after the cession to this 
government. The city of Los Angeles presented their pe-
tition before the commissioners for the confirmation of six-
teen square leagues. Four only were confirmed.

Then, as to the second claim, founded on this newly dis-
covered evidence. This is obtained from Governor Alvarado, 
in the year 1840. It is true that the formal papers were 
before Tiburcio Tapia, the prefect of the district, but author-
ity had. been conferred upon him by the governor. The 
authority was issued March 7th, 1839. It states, 1st, that 
persons presenting petitions for land shall direct the same 
to the prefects of the district, who will make report on them, 
2d, these expedientes shall be directed to the Secretary of 
the State by the prefects.

The reason assigned wras for the convenience of the peop e, 
most of whom resided at great distances from Monterey, t e 
residence of the governor. The city of Los Angeles was over 
four hundred miles distant. The papers in the case conform 
strictly to this regulation. Objection is made that there was 
no proof of the signatures of the officials to the expediente, 
but the answer is, that no objection was made to it upon 
this ground in the court below; nor, indeed, does it appear 
that any objection was made to it as it respected the gei^ 
uineness of the papers. The objection seems to have ee 
founded on the legal effect of the instrument as a concessio
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of any title to the premises. The prefect had expressed his 
opinion to the governor that there was no objection to the 
grant of the land to the petitioner; but the governor, it 
would seem, being uncertain whether or not the tract might 
not lie within the limits of the town-lands, or ejidos of the 
city of Los Angeles, issued his decree that this as well as 
other neighboring tracts theretofore ceded for ranchos within 
the jurisdiction of the prefect of this district, should remain 
as provisional grants until the ejidos of the city should be 
ascertained. The prefect was directed to make this com-
munication to the petitioner, which he did.

We think it clear, that the fair import and effect of this 
instrument, reading it in connection with the petition of the 
widow, that she and her children should take the titles pro-
visionally, that is, if the tract fell within the limits of the 
town-land, when they were ascertained, it should be inope-
rative ; but if outside these limits, the title should become 
absolute.

The petitioner had stated in her petition that she was the 
widow of Antonio Rocha; that the tract had been ceded to 
her husband, in 1828, provisionally; that it was about two 
leagues from the city of Los Angeles; that it was covered 
with cattle and horses, and that she desired it for the sub-
sistence of her numerous family.

The ejidos were not ascertained during the existence of 
t e Mexican government, as the disturbances broke out soon 
a ter this grant, which resulted in the war with this country 
an the cession of the lands. Since the peace, the limits 

e onging to the city have been defined under the direction 
. the surveyor-general of the United States, and the prem-
ises in question are not included within them. If this had 

‘ ?^ace under the former government, it cannot, we 
m , e doubted but that under the Mexican laws and 

18 w°uld have become perfect, and hence, 
• T 6 ^reaty and act of Congress, it is the duty of this 
c 80 t0 hold. As we have seen, th^t treaty and act of
to T m i e °Ur duty to decide these cases “ according

aw o nations, the laws, usages, and customs of the
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government from which the claim is derived, the principles 
of equity, and the decisions of this court as far as applica-
ble.” Here the claimants and their ancestors have been in 
the uninterrupted possession and occupation approaching 
the period of half a century, having entered first under a 
pueblo grant, which at the time was supposed to be in pur-
suance of authority; and, second, was confirmed by a pro-
visional grant from the Mexican governor, who possessed 
full authority, which, we think, fairly enough brings the 
case within the principles governing these cases.

Decr ee  af fi rme d .

Mr. Justice CLIFFORD, with whom concurred Mr. Jus-
tice DAVIS, dissenting.

I dissent from the opinion and decree of the court in this 
case, for the following reasons :

1. Because the ayuntamiento of Los Angeles never pos-
sessed any authority to make such a grant, and it follows 
of course that the document purporting to be signed by 
the alcalde is null and void. Argument upon that topic is 
unnecessary, as the claimants admit that the proposition is 
correct.

2. Because the additional documents exhibited by the 
claimants in the District Court show conclusively, not only 
that those under whom the appellees claim never had any 
grant from the governor under the colonization laws, but 
that the governor, when the application was made to him 
for that purpose, peremptorily refused to make the grant, 
and that they never had any grant or concession of any kin 
from the governor of the department.

3. Because possession before the treaty, of the public lan s 
held by the former government, without any title, is not su 
ficient evidence to warrant a confirmation of such a claim. 
Authorities to support that proposition are not neccessary, 
as they are very numerous in the decisions of this cour 
published within the last ten years.
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The  Suffo lk  Cou nt y .

1. Where the defence in a libel for collision is that the injured vessel sud-
denly, and without notice,, attempted to sheer across the one libelled, at 
a time when the two were so near that no exertion of those in charge of 
the latter could prevent the collision, the fact that the pilot of the in-
jured vessel swears that he had not changed his course at all, while the 
libel, in giving an account of the matter, has said that the vessel was 
pursuing the course of the channel, which gradually rounded, does not 
make out the case of the libelled vessel; there being no proof of such a 
sheer as she set up, and as was necessary to absolve her.

2. It is not fatal to the libellant’s case that he has not stated quite correctly
the place of the collision, unless the question of exact place is material 
to the question of who was in fault.

Appeal  from the Circuit Court of the Southern District 
of New York; the case being thus:

The owners of the tugboat Joseph Baker filed a libel in 
the District Court at New York against the steam ferryboat 
Suffolk County, for a collision which had occurred in the 
East River, between New York and Brooklyn, and in which 
the tugboat was injured.

The tug was a small boat of about seventy tons burden. 
The ferryboat was a large steamboat, capable of carrying a 
thousand passengers, and a much faster sailer than the tug. 
They were going in the same general direction up the East 
River, about two hundred feet from the New York shore, 
the tug ahead and the ferryboat astern, as they passed Jack- 
son Street. Somewhat higher up, the ferryboat endeavoring 
to pass between the tug and the shore, the collision took 
p ace. There was no signal by whistle or otherwise given 

y t e feiryboat to warn the tug of the danger, and the pilot 
le seemed to have had no apprehension of danger 

bn °^er vessel was within two or three feet of his 
oa . There was room enough for the ferryboat to have 

passe outside or inside, and as she was behind the other, 
n could easily have kept out of the way, the ferryboat, 

thp SS <■ 6;°Jli8iOn cou^ be clearly traced to some fault on 
par o t lose in charge of the tug, was obviously to be
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held responsible. Such a fault was alleged in the answer 
of claimants, in this, to wit, that the tug attempted suddenly 
and without notice to sheer across the course of the ferry-
boat at a time when they were so near each other that no 
exertion of those in charge of the ferryboat could prevent 
the collision. The pilot of the ferryboat swore positively 
that such a sheer had been made. The pilot of the tug 
swore as positively that she had not changed her course at all 
for some time, a,nd that the courses of the two vessels were the 
same. The truth seemed to be about as stated by the pilot 
of another ferryboat, who stopped his vessel to look at the 
two which came into collision, because they were so near 
that he expected it. He said that they were going in one 
direction, and that both were slightly curving towards the 
New York shore, and the tug a little more on the turn than 
the other boat.

The allegation of the libel itself was, “ that after passing 
the foot of Jackson Street, the channel rounds a little towards 
the north, and that the tug, pursuing the regular channel, 
gradually rounded with it, so that she was steering, at the time of 
the collision, upon a course not precisely parallel with that of the 
ferryboat, but at a slight angle therewith.”

The production of a map of the East River, and the testi-
mony as to the wharves which were opposite to the place 
of collision seemed to show that the vessels had not fully 
arrived at the place where the curve in the channel requite 
a change of course. , ,

The District Court decreed in favor of the libellant, an 
the Circuit Court affirmed the decree. The case was now 
here for review.

Mr. Donohue, for the appellants, having endeavored to show 
that the pilot of the ferryboat had stated the real facts, an 
that the cause of the collision was a rank and unnecessa 
sheer by the tug, next argued the matter somewhat in 
pendently of that testimony. |je

Having remarked that the case was to be hear upo 
issue raised by the pleadings; that the parties come
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court prepared to meet the issues raised, and to make the 
proof necessary to meet the case, as made in the pleadings, 
and that any other rule would be to simply make pleadings 
a snare to the parties, and render them worse than useless, 
he argued two propositions :

1st. That the pilot, in swearing that he was pursuing a 
direct course, in which he had made no change for some 
time previous to the collision, contradicted the libel ; that 
his testimony could not be received to do this; and that the 
libel, which alleged that a change of course had been made, was 
to be held to be true; that the testimony of the libellant’s 
pilot being thus false, and the allegation of the libel stating 
a change which would to some extent bring the tug across 
the course of the ferryboat, the evidence of the pilot of that 
boat, thus far corroborated by the libel, must be taken as 
true, when he swears that the tug made a sudden and unex-
pected sheer across his course, which rendered the collision 
unavoidable.

2d. That the evidence of witnesses compared with authen-
tic maps showing, as it did, that the collision occurred before 
the boats had got to the place alleged in the libel, there was 
a variance between the proofs and allegation ; that the plead-
ings were for a collision after the Baker had taken a sheer, 
while, in fact, the case showed that she had not arrived at 
the rounding point. The pleadings admitting such a round-
ing or sheer, and the evidence showing no necessity for it, 
the defence was made out. The evidence failed to show ne-
cessity for what the Baker did, and her case failed.

Mr. Carter, contra.

Mr. Justice MILLER delivered the opinion of the court.
The defence is that the tug attempted suddenly, and with-

out notice, to sheer across the course of the ferryboat, when 
ey wer® 80 near that no effort of the persons in charge of 

th’ °a^ COU^ prevent the collision. But we do not 
iu that the defence is made out by thé evidence. We 
nno go minutely into all the testimony on this point. It
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is sufficient to say that we think that the fair result of it does 
not relieve the ferryboat from responsibility.

The counsel for appellants has made a very ingenious ar-
gument in favor of two propositions growing out of the alle-
gation of the libel in .regard to the manner and the place of 
the collision.

But as respects the first one, conceding that the pilot of 
the tug, in his desire to make clear his freedom from all 
blame, did not state the course of the vessel with accuracy, 
the statement of the other pilot is liable to the same suspi-
cious influence, and is equally at variance with the allega-
tion of the libel, and with all the other testimony in the 
case. The libel does not state a rank or sudden sheer, or 
any change of course which would bring the tug across the 
bow of the other vessel. It says she was gradually round-
ing with the channel, wThich brought her on a course not 
precisely parallel with that of the ferryboat, but at a slight 
angle therewith. And as we have already stated, the weight 
of the testimony supports this allegation, so far as the rela-
tive course of the two vessels, and any change in that course 
is in question.

The other proposition is, that on the production of a map 
of the locality of the accident, including the channel of the 
East River, it is shown conclusively that the collision oc-
curred before the vessels reached the point where this curve 
in the channel required a change in the course of the boats. 
And it is maintained that as the testimony shows that t e 
collision did not occur at the place alleged, the whole case 
of libellants must fail; that it was so material to theii case 
to show that the reason for the gradual curve of the boat 
was the change in the course of the channel, that if there 
was no such change in the channel before the collision, t ie 
change in the course of the vessel was without excuse, an 
was the cause of the collision.

It surely cannot be necessary to say that the llbe an 
not bound, at the hazard of losing his case, to state wit per. 
feet accuracy, within two or three hundred feet, the poi 
of the collision or curve of the channel, except so far as J
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may be material to the question of who was in fault. Now 
the case here requires of the claimants to show that by a 
sudden and unexpected change in the course of the tugboat 
she was brought so directly across the course of the ferry-
boat that the latter could not avoid the collision. The rela-
tive positions of the boats to each other and their relative 
courses were correctly stated in the libel, and such change 
in the course of the tugboat as was made, was correctly 
stated. We cannot see that it was material whether this 
slight and gradual change was made a little before arriving 
at the corresponding curve in the channel or not, nor whe-
ther the collision occurred at that precise point of the river 
or a little before it was reached.

We concur with the decree rendered in favor of libellants, 
both by the District Court and the Circuit Court, and it is 
accordingly

Affi rme d .

Gree n  v . Unite d  States .

The act of July 2d, 1864, which enacts that in courts of the United States, 
there shall be no exclusion of any witness in civil actions, “because he 
is a party to or interested in the issue triedand the amendatory act 
o March 8d, 1865, making certain exceptions to the rule, apply to civil 
actions in which the United States are a party as well as to those be-
tween private parties.

In  error to the Circuit Court for the Southern District of 
Ohio.

This was an action of debt brought by the United States 
against one Green, and the sureties on his official bond, as 
sent for paying pensions at Cincinnati. Seven sureties 

were named in the bond, all of whom executed it. The de- 
^ants charged as sureties, besides filing a joint plea of non 

th wn ’ eaCh tiled seParate sPecial pleas, first, to the effect 
tntk 81£ned t'ke writing whilst the same was in blank, as

e names of the obligors, at the request of the principal, 
reen, upon the assurance and agreement that it should also



656 Gree n  v . Unite d  Stat es . [Sup. Ct.

Statement of the case.

be signed and sealed by other parties'(named in the plea), as 
joint obligors with the defendants, and should not be deliv-
ered as a bond until signed and sealed by said persons; that 
those other persons never did sign the same; and that the 
defendants never would have executed the bond except upon 
the condition that they should sign it. A second plea averred 
that the bond was signed whilst it was in blank, as to the 
names of the obligors, on the conditions above-named, and 
being thus signed was left with Green as an escrow, to be 
by him delivered to the plaintiff in case it should be executed 
by the other persons named, and not otherwise; but that 
those other persons never did sign the bond, and it never 
was delivered as a valid bond of the defendants, and thereby 
became wholly annulled and vacated.

To these special pleas the plaintiff de/nurred, but the de-
murrers were overruled, to which overruling the district 
attorney excepted, and the exception was entered of record; 
and thereupon replications were filed and issue joined on the 
pleas. The replications denied that the bonds were signed 
in blank as pleaded; denied any legal subsisting agreement 
whereby Green was to obtain the signatures of the persons 
named in the pleas; and averred that the defendants deliv-
ered the bond without giving the plaintiffs any notice that 
it was imperfect, but on the contrary delivered it as a full 
and complete obligation.

Upon these issues the parties went to trial, and a verdict 
was found for the plaintiffs of several thousand dollars. On 
the trial the defendants offered one or more of their number 
to prove the facts set up in their special pleas; but the court 
rejected the witnesses, on the ground that they were parties 
defendant to the action, and, the government being plainti , 
could not testify. To this ruling a bill of exceptions was 
taken, and a writ of error brought to this court.

By the third section of the act of Congress, passed Juy 
2d, 1864,*  it is provided that:

“In the courts of the United States, there shall be no ex

* 13 Stat, at Large, 351.
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sion of any witness on account of color, nor, in civil actions, be-
cause he is a party to, or interested in, the issue tried.”

This section was amended by an act passed March 3d, 
1865,*  by the addition of the following proviso:

“Provided, that in actions by or against executors, adminis-
trators, or guardians, in which judgment may be rendered for 
or against them, neither party shall be allowed to testify against 
the other as to any transaction with, or statement by, the tes-
tator, intestate, or ward, unless called to testify thereto by the 
opposite party, or required to testify thereto by the court.”

The trial in this case took place in June, 1866, after the 
passage of the above acts.

Mr. Fox, for the plaintiff in error, citing Attorney-General v. 
Radlofff contended that the evidence had been improperly 
rejected; that the government was as much bound by the 
language of a statute, regulating the a’dmission of evidence 
in civil suits where it was a party, as were individuals; and 
that the statutes themselves not having excepted it, this 
court could not do so.

i

Mr. Hoar, Attorney-General, and Mr. W. A. Field, Assist- 
ant Attorney-General, submitted, contra, that the statutes were 
meant to give both parties an equal standing in court in re-
spect to evidence; that the United States not being able to 
testify, a party opposed to them should not be allowed to do 
so either; and that independently of this, it was a rule of 
construction that “ the king is not bound by any act of Par-
liament, unless he be named therein by special and particu-
lar words.”;};

Mr. Justice BRADLEY having stated the caqp, as already 
given, delivered the opinion of the court.

e see no reason why these acts should not be applied to 
trials in which the United States are a party, as well as those

* 13 Stat, at Large, 533. f 10 Exchequer, 84.
t See Jones v. United States, 1 Nott & Huntingdon, 384.

42VOL. IX.
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between private persons. The express exception of execu-
tors, administrators, and guardians would seem, by necessary 
inference, to leave all other suitors under the operation of 
the law. It is urged that the government is not bound by a 
law unless expressly named. We do not see why this rule of 
construction should apply to acts of legislation which lay 
down general rules of procedure in civil actions. The very 
fact that it is confined to civil actions would seem to show 
that Congress intended it to apply to actions in which the 
government is a party, as well as those between private per-
sons. For the United States is a necessary party in all crimi-
nal actions, which are excluded ex vi termini; and if it had 
been the intent to exclude all other actions in which the 
government is a party, it would have been more natural and 
more accurate to have expressly confined the law to actions 
in which the government is not a party, instead of confining 
it to civil actions. It would then have corresponded pre-
cisely with such intent. Expressed as it is, the intent seems 
to embrace, instead of. excluding, civil actions in which the 
government is a party’. Nothing adverse to this view can 
be gathered from the exceptions made in the amendment 
passed in *1865.  These exceptions only relate to evidence 
of transactions with, or statements by, a deceased party (who 
cannot testify), or by a party under guardianship. In this 
case no transactions with, or statements of, the agents of the 
United States were attempted to be proved by the defend-
ants who were called as witnesses;—nothing but conversa-
tions between the defendants themselves. We think the 
witnesses were competent under the act, and that the com 
erred in rejecting them.

For this reason the judgment must be rev erse d  an d  a  
NEW TRIAL AWARDED.

The court, however, deem it proper to say that they ave 
grave doubts whether the facts set up in the special p eas, 
and offered to be proved by the witnesses, constitute a va k  
defence to the action. But as this point was not discusse >y 
counsel, we refrain from expressing any opinion upon it.
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Dow nha m v . Alexandr ia .

1. The act of the Virginia legislature of February 27th, 1867, by which it
was enacted that appeals to the Supreme Court of Appeals of the State 
from the State District Courts should not be allowed when these last 
fully affirmed the judgments of the County Courts, unless the matter in 
controversy exceeded $1000, is not inconsistent with the provision in the 
Constitution of 1864, which excluded appeals from the said District 
Courts to the Supreme Court, except in certain cases specified, unless 
the matter in controversy amounted to $500.

2. Where the State court in which a judgment-in a suit is given is the
highest court of law or equity in the State in which a decision in that 
suit can be had, a right of review exists here under the 25th section of 
the Judiciary Act (if the case be otherwise one for review here under 
that section), although that court may not be actually the highest court 
of law or equity in the State.

On  motion to dismiss. The case was this:
The city of Alexandria, in Virginia, on a suit brought by 

it, in one of the county courts of the State, against a certain 
Downham, a dealer in liquors, had obtained a judgment for 
two hundred dollars; the amount of a tax imposed by the 
city on dealers of his class. Downham took the case by 
appeal to the Fourth Judicial District Court of the State, 
in which the judgment of the county court was “ wholly 
affirmed.” He then brought the case from that court di-
rectly here, conceiving that he had a right so to bring it 
here, under the 25th section of the Judiciary Act, which 
gives a writ of error from this court (in a certain class of 
cases within which the present suit was assumed to come), 
when a judgment has been given in the highest court of law 
oi equity of the State “ in which a decision in the suit can 
be had.”

There was confessedly a higher court of law and equity 
p t e State than the court last-named, to wit, the Supreme 

ourt of Appeals; but Downham did not take the case to it; 
suming that by the constitution and laws of Virginia he 

n°^ ProPer^ d° so; and that bewig thus unable to take 
ore, he had a right to come directly from the inferior 

court. J
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The questions, therefore, were:
1. The chief one—whether under the constitution and 

laws of Virginia he was correct in assuming that he had no 
right to go to a higher court than that of the Fourth Judicial 
District? And if he was correct in this,

2. The question—one not much disputed—whether he 
could bring the case here from it, there being a higher court 
of law and equity in the State ?

At the time when the writ of error was allowed and issued, 
and service of citation acknowledged, the constitution in 
force in Virginia was that of 1864. That constitution ex-
cluded from the appellate jurisdiction, in civil cases, of the 
Supreme Court of Appeals, all suits where the matter in 
controversy, exclusive of costs, was less than Jive hundred 
dollars, except certain specified controversies, among which 
were distinctly mentioned controversies concerning the right 
of a corporation to levy tolls or taxes. The case before the 
court being a controversy concerning the right of the cor-
poration of Alexandria to impose and collect a tax upon 
plaintiffs in error, and, therefore, a controversy within the 
very terms of the exception, might have been taken to the 
Supreme Court of Appeals if nothing else had interposed. 
An act of the legislature of Virginia, however, passed Feb-
ruary 27th, 1867, provided that no appeal to the Supreme 
Court should be allowed in any case from a judgment of the 
District Court wholly affirming the judgment of the Circuit 
Court, and where the matter in controversy did not exceed 
one thousand dollars.

Mr. D. L. Smoot, in support of the motion to dismiss, con-
tended that the act in question was unconstitutional. Messrs. 
Gr. W. Brent and C. W. Wattles, contra.

The CHIEF JUSTICE delivered the opinion of the court.
The act of February, 1867, extends the limitation upon 

appeals to all cases where original judgments of the itcjV 
Court are fully sustained by the judgment of the is ric^ 
Court, and where the amount in controversy does not exce
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the legislative limit. And the case before us, though not 
excluded from the appellate jurisdiction of the Court of 
Appeals by the Constitution, seems to be excluded by this 
act. The only question, then, is whether this act of the 
legislature is in conflict with the constitution of the State. 
And we perceive no conflict. The legislature, then, having 
thought fit to make the judgment of the District Court in 
this case final and without appeal, that court is, for this case, 
the highest court in which the decision could be made; and 
the writ of error is, therefore, warranted by the act of Con-
gress, and regular. Motion to dismiss must be

Denied .

United  State s v . Adams .

1. Certiorari, being a writ properly used to bring up to the Court of Error,
on an allegation of diminution, outbranches of the record, or other doc-
uments and writings in the court below which have not been previously 
certified or sent, is not a proper thing to be asked for where it is desired 
to have the Court of Claims supply certain supposed defects in its con-
clusions deducible from the evidence before it.

2. The proper method of obtaining such a finding is an order of this court,
on motion duly made, directed to the Court of Claims, requiring it to 
make return as to the existence or non-existence of such facts. But this 
C0li1'^ Canno*'  g've th* 3 Court of Claims any directions as to what finding 
1 s all make, or how it shall proceed to make up its finding on the 
points sought to have certified.

On  motion for certiorari.
In this suit, which was an appeal from the Court of Claims, 
at court, in accordance with the rules adopted by this court 

o regulate appeals from the latter court, had sent up a find-
fig o the facts and their conclusions of law on the said facts, 

Ofi which they founded their decree.

of the United States, now applied for a 
enc°mn *°  requ^e ^id court to certify as to the exist- 

of certain other facts which were not con- 
!fi their original finding and return.
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The suit had been brought in the Court of Claims by 
the United States to recover certain deductions made from 
vouchers issued to them by quartermasters at St. Louis, 
which deductions had been made in 1861-2, by direction of 
a commission, composed of the Hon. David Davis, Joseph 
Holt, and Hugh Campbell, after an examination of the claims 
for which the vouchers were issued. Since the decision in 
this court of the case of United States v. Adams*  it had be-
come material for the government, in cases of this sort, to 
show the fact that the claimants voluntarily presented their 
claims to the said commission. This fact, though proof of it 
was alleged to have been offered in the court below, was not 
stated in the finding of facts sent to this court, probably not 
having been deemed material at the time the finding was 
made. What the solicitor for the United States now par-
ticularly desired to be certified was:

First. Whether or not, before the seizure of the books 
and papers of the claimants, as found by the said court, the 
claims of the claimants had been submitted or presented to 
the said commission by the said claimants.

Second. Whether or not the said claims were so submitted 
or presented after such seizure.

Third. Whether or not the said claimants appeared before 
the said commission with witnesses to support their said 
claims; and, if they did so appear, vrhether or not it was 
before or after the seizure of their books and papers by the 
provost guard of St. Louis.

And he further asked that the Court of Claims might be 
directed, in making the findings of facts herein called for, to 
use and regard the deposition of E. W. Fox, one of the 
claimants, as an admission on the part of the appellees.

Mr. Hughes opposed the motion.

Mr. Justice BRADLEY delivered the opinion of the court. 
Whilst we are of opinion that the appellants are entitled

* 7 Wallace, 463; supra, 555.
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to have the finding made complete on the points indicated 
by the interrogatories, either affirmatively or negatively, we 
do not regard a certiorari as the proper mode of effecting the 
object. This writ is properly used to bring up to the court 
of error, on an allegation of diminution, outbranches of the 
record, or other documents and writings in the court below 
which have not been previously certified or sent. The facts 
asked for in this case are not documents or writings, but con-
clusions to be deduced from the evidence before the Court 
of Claims. The proper method of obtaining a finding in 
reference to these alleged facts is an order of this court, to 
be directed to the court below, on motion dulv made, re- 
quiring that court to make return as to the existence or non-
existence of such facts. Such an order it will be proper to 
make, for the same reason that renders a certiorari proper on 
an allegation of diminution of the record. But we cannot 
give the Court of Claims any directions as to what finding 
it shall make, or how it shall proceed to make up its finding 
on the points in question. If that court should refuse, with 
the proper evidence before it, to find a material fact desired 
by either of the parties, the proper remedy would be to make 
a request that such finding be made, and to except in case 
of refusal. Perhaps an additional rule on the subject would 
make the rights of parties and the duty of the court less 
ambiguous than they now are. The following order will be 
made in the case:

Ord er ed : That the record in this case be remanded to 
t e Court of Claims, and that said court be instructed to 
find and certify to this court, as matters of fact, in addition 
to the facts found and certified in said record—

First. Whether or not, before the seizure of the books 
an papers of the claimants, as found by the said court, the 
c aims of the claimants had been submitted or presented by 
them to the commission, consisting of Hon. David Davis, 

sep olt, and Hugh Campbell, referred to in the record.
econ . Whether or not the said claims were so submit- 

e rp°r Presented after such seizure.
bird. Whether or not the said claimants appeared before
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the said commission with witnesses to support their said 
claims; and, if they did so appear, whether or not it was 
before or after the seizure of their books and papers by the 
provost guard of St. Louis.

And it is further ordered that the said record, with the 
said additional findings of fact, be returned to this court 
with

All  conv enie nt  spe ed .

Hernd on  v . Howar d .

Where an appellant in this court becomes bankrupt after his appeal taken, 
his assignee in bankruptcy upon the production of the deed of assign-
ment of the register in bankruptcy, duly certified by the clerk of the 
proper court, may, on motion, be substituted as appellant in the case.

In  this case Herndon had taken an appeal from the Cir-
cuit Court for the Western District of Texas; and after doing 
so had become bankrupt. His assignee in bankruptcy one 

* Masterson—now moved to be admitted as a party appellant 
in the cause with the original appellant, Herndon.

His motion was supported by the production of the deed 
of assignment of the register in bankruptcy of the District 
Court of the United States for the Eastern District of Texas, 
in the matter of his bankruptcy to Masterson, duly attested 
by the clerk of the court. The motion was founded upon 
the fourteenth section of the Bankrupt Law, which provides 
that the assignee in bankruptcy may prosecute and defen 
in bis own name all suits at law and in equity pending at t e 
time of the adjudication of bankruptcy, in which the bm) 
rupt is a party, in the same manner and with the like e ec 
as they might have been prosecuted or defended by the ban 
rupt, and which makes a copy of the register’s assignmen , 
duly certified by the clerk of the proper court, cone usive 
evidence of the right of the assignee to sue.
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The CHIEF JUSTICE delivered the opinion of the court.
The section of the Bankrupt Law relied on, we think, 

governs the present case. It seems to require that Master- 
son, the assignee, be substituted as appellant for Herndon, 
the bankrupt, who may be said to be cwiliter mortuus, pre-
cisely as an executor or administrator would be made party 
instead of an appellant actually deceased; and an order 
will be

Made  accordi ngly .

The  Quicks te p.

1. Where the District and the Circuit Court concur in their view of facts in
a collision case in admiralty, the case will come before this court with 
every presumption in favor of the correctness of the decision appealed 
from.

2. The fact that in a libel for collision a contract of towage is recited in the
libel, does not necessarily convert the libel into a proceeding on the con-
tract. Where the real grievance alleged is a wrong suffered by the 
libellant in the destruction of his boat, by the carelessness and misman-
agement of the boat libelled, the reference to the contract is to be re-
garded as made by way of inducement to the real grievance.

3. An objection of a too general allegation of injury should be made in the
court below. It cannot be made here for the first time and after the 
case has been heard below.

4. In admiralty, an omission to state some facts which prove to be material
but which cannot have occasioned any surprise to the opposite party, 
will not be allowed to work injury to the libellant, on appeal, if the 
court can see that there was no design on his part in omitting to state 
them.

5. It is the duty of a vessel which undertakes to tow other boats, to see that
the tow is properly made up and that the lines are strong and securely 
fastened.

A party who does not appeal, can be heard only in support of the decree.

Appeal  from the Circuit Court for the Southern District 
o ew York in a matter of collision; the case, as assumed 
by this court upon the evidence, was this:

One Byrne, the captain and owner of the canal-boat Citi- 
en, a en with wheat, contracted with the captain of the
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tug Quickstep to tow the canal-boat from New York to New 
Brunswick. Byrne did not know how many boats the cap-

tain of the tug would 
take. The tow, how-
ever, when completed, 
consisted of six boats, 
—two abreast, on each 
side of the tug, and 
one directly in the rear 
of each of the two 
boats, as shown in 
the upper part of the 
drawing. The Citizen 
was on the port side, 
and nearest the tug, 
and the Wide World 
was in the same posi-
tion on the starboard 
side. The stern of the 
boats, abreast of the 
tug, were about even 
with the stern of the 
tug, but their bows 
extended further than 
the bow of the tug, and 
the bows of the Citi-
zen and Wide World 
were coupled by what 
is called a “bridle 
line;” the line having 
been furnished by the 
towing tug.

This fleet proceeded 
on their voyage with 
safety until they ap- 
Twniw.hed a point in

the harbor of New York, known as Robbins 
house, when the boat in the rear of the boats on
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side of the tag became detached. The weather, which was 
fair when the boat set oft’ from New York, was now some-
what rough, with a certain amount of wind. The tug stopped 
as soon as the boat broke loose, and then proceeded to 
back. In backing the bridle-line parted, and the tug got into 
the trough of the sea, and collided with the Citizen, knock-
ing two holes in her starboard side near the stern, and pro-
ducing so considerable an injury that she ultimately sunk; 
her crew, however, not perhaps having exerted themselves 
as perseveringly as they might have done, to save her. The 
matter is exhibited in the lower part of the diagram.

In the course of the difficulty two other of the boats got 
loose. One of them cast anchor and was saved at the spot. 
The other, loaded with iron, drifted about all night and was 
picked up uninjured on the next morning.

The owner of the Citizen libelled the Quickstep in the 
District Court of New York.

The libel alleged “ a contract ” with the steam-tug to tow 
the canal-boat to New Brunswick for a stipulated price, de-
viation to another dock before setting off, unreasonable delay 
in the performance of the contract. It alleged further, that 
the canal-boat was staunch, &c., and under the complete 
control of the steam-tug; that when near the light-house on 

obbins Reef, the boat which had been hitched to “the boat 
of the libellant by some means became detached, that there-
upon the steam-tug attempted to pick her up, and to that 
on commenced to back in so negligent and careless a man-
ner as to endanger the safety of the boat of your libellant; 
that the libellant protested and warned the master or those in 
charge of said steam-tug that by so doing they would sink his 

oa , ut the said parties paid no heed to his protest or warn-
ing, but continued to back said steam-tug, and handled and 

8ame in.8Uch a careless and unseamanlike man- 
a e same said steam-tug struck against the canal- 

• ? W1 \ £reat f°rce and violence, breaking in her starboard 
lihdl^i ber to with water and sink; that the 

ant did all in his power to prevent the said loss; that 
same was without fault on his part, and occurred entirely
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through the carelesstfess and mismanagement of the master 
and mariners on board of the steam-tug.” In conclusion, 
the libel prayed damages.

The answer substantially denied these allegations and set 
up the plea of inevitable accident. The evidence upon the 
trial was quite conflicting, but the case, as above given, was 
the case which this court considered as established by it.

The District Court, giving no opinion and finding no facts 
whatever, held that the libellant and claimant were both in 
fault, and divided the damages. On appeal, the Circuit 
Court gave an opinion of a few words, in which, however, 
no facts were found—and affirmed the decree. The owners 
of the steam-tug appealed.

Mr. Donohue, for the appellant:
The circumstance that the decrees in both courts below 

were against us, will perhaps be relied on as a reason why 
the decree here should be against us also. But the object of 
an admiralty appeal is to bring up the facts in the cause, 
and to have a rehearing on them; and while the court may, 
from time to time, speak of not reviewing the facts, it is 
submitted that both on principle they are bound to do it, 
and in precedents have done it.* * Only where the evidence 
is balanced will they refuse to reverse.

But here the case comes to this court free from all question 
of a prior disposition of any fact. It is open for judgment 
upon the evidence; for we know not on what grounds either 
court below adjudged the case, whether on fact or on law.

The libel is too general in its terms. Alleging negligence 
and misconduct generally, it wholly omits to state what par-
ticular acts of the tug produced the catastrophe. We cannot 
rejfly to such allegations. Moreover, it sets up a contrac 
made to tow direct, and a deviation; that we took too many 
boats; that in backing to pick up another boat we injure 
this boat and sunk her. But the case shows that proof as

____ ’■ ---
q * Th®* Schooner Catharine, ad. Dickinson, 17 Howard, 170; Sturgis

K. L. Mabey, 21 Id. 451.
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the contract to go direct failed. No such contract is in the 
least established.

The accident is readily accounted for by a vis major. It 
occurred in a storm. The line parted, without our fault, 
and the only mode left for us was to back. On our side, 
although not called on to do anything but to wait until the 
opposite side have made out a case, we yet fully proved an 
entire want of negligence. Having started with fair weather, 
and with reason to suppose we could tow through, we met 
with a severe storm, which broke this line, and the vessel 
being deeply |paded, and not protected, sunk.

But whatever view is to be taken of the case, the decree 
must be reversed. A decree which finds no fact or facts, but 
a simple legal conclusion, cannot be examined.

Jfr. Carter, contra.

Mr. Justice DAVIS delivered the opinion of the court.
The difficulty of discovering the truth in collision cases, 

which are mainly trials of fact, grows out of the character 
of the evidence, which is always more or less conflicting. 
The court that can see the witnesses, hear their statements, 
observe their demeanor, and compare their degree of intel-
ligence, is better able than an appellate tribunal to reconcile 
differences in testimony, or, if that be not possible, to ascer-
tain the real nature of the transaction. The District Court 
that tries the case in the first instance enjoys this advantage, 
and the finding of facts by it, if followed by the concurrent 
judgment of the Circuit Court, is entitled to so much weight 
in this court, that it will be presumed a correct conclusion 
was reached, and before the decision will be disturbed it 
must manifestly appear that it was wrong. The testimony 
in this case was heard by the district judge, who decided 
that the damages should be divided, and the Circuit Court, 
on appeal, affirmed his judgment, and the case, therefore, 
comes before us with every presumption strongly in favor 
of the correctness of the decision of the lower courts.

It is unnecessary to travel through the evidence, to a great
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extent contradictory, in order to vindicate our views con-
cerning it. It would serve no useful purpose to do so, and 
we shall content ourselves with applying the law to a state 
of facts which we consider the evidence establishes, without 
any attempt to discuss it. The libel was not filed to recover 
damages for the breach of a contract, as is contended, but 
to obtain compensation for the commission of a tort. It is 
true it asserts a contract of towage, but this is done by way 
of inducement to the real grievance complained of, which is 
the wrong suffered by the libellant in the destruction of his 
boat by the carelessness and mismanagement of the captain 
of the Quickstep. It is objected that the libel is too general 
in its terms, and is defective because it does not state the 
particular acts of negligence and misconduct on the part of 
the tug which produced the injury; but if this were neces-
sary, the objection should have been interposed at an earlier 
stage of the proceedings, and cannot be taken, for the first 
time, after the cause has reached this court. It is always 
better to describe the particular circumstances attending the 
transaction; but in admiralty an omission to state some facts 
which prove to be material, but which cannot have occa-
sioned any surprise to the opposite party, will not be allowed 
to work any injury to the libellant, if the court can see there 
was no design on his part in omitting to state them.

We now pass to the facts of the case.
The inquiry is, who is to blame for what has happened? 

Clearly not the Citizen, for it does not appear that her con-
duct in any way contributed to the accident. If the tug, in 
constructing the tow, used the lines furnished by the differ-
ent boats, yet as each boat was independent of the other, no 
responsibility can attach to either for the breaking of t e 
line, which she did not provide, and had nothing to do vtit 
making fast. In this case neither the bridle-line nor t e 
line that first parted were supplied by the Citizen, an s ® 
ought not to suffer for their insufficiency. It is well sett e 
that canal-boats and barges in tow are considered as being

* The Clement, 2 Curtis, 363.
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under the control of the tug, and the latter is liable for this 
collision, unless she can show it was not occasioned by her 
fault.*

It was the duty of the tug, as the captains of the canal-
boats had no voice in making up the tow, to see that it was 
properly constructed, and that the lines were sufficient and 
securely fastened. This was an equal duty, whether she 
furnished the lines to the boats, or the boats to her. In the 
nature of the employment, her officers could tell better than 
the men on the boats what sort of a line was required to se-
cure the boats together, and to keep them in their positions. 
If she failed in this duty she was guilty of a maritime fault. 
The parting of the line connecting the boat in the rear on the 
port side with the fleet, was the commencement of the diffi-
culty that led to this accident. In the effort to recover this 
boat the consequences followed which produced the collision. 
If it was good seamanship on the part of the captain of the 
tug to back in such an emergency, he was required, before 
undertaking it, at least to know that his bridle-line would 
hold. And if the sea was in the condition the captain of 
the tug says it was, it was bad management to back at all. 
Whether this be so or not, he was bound, in executing a 
manoeuvre to recover the detached boat, to look to it that 
no other boat in the fleet suffered in consequence of it.

But the claimants of the tug deny that their vessel was in 
fault, and insist that the disaster occurred by the violence of 
the storm and gale of wind which prevailed at the time. If 
this be so, how did it happen that two of the canal-boats 
that got loose from the fleet survived the perils of that night ? 
One of these boats anchored, and was saved without diffi-
culty; the other, loaded with'iron, drifted about and was 
picked up the next morning without having sustained any 
amage. The fact that these boats did not experience any 

bad effects from the severity of this storm explodes the theory 
advanced by the claimants on the subject.

* 995 Express’ 1 Blatchford, 365; Steamboat New York v. Rea, 18 How-
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In our opinion the tug was clearly in fault, and the courts 
below, in dividing the damages, doubtless came to the con-
clusion that the men on board the Citizen were also to blame 
for deserting their boat sooner than good seamanship under 
the circumstances required. As the libellant did not appeal, 
and can, therefore, only be heard in support of the decree, 
we are not required to consider whether the evidence con-
victs the canal-boat of fault.*  The appellants have no right 
to complain, for in any aspect of the case they cannot escape 
without paying at least half the loss.

Judgm ent  affi rmed .

The  Syra cus e .

A large steamer, without tows or other incumbrance, approaching near to 
smaller ones with tows, under circumstances where collision is liable to 
occur, is bound to move with caution. She is mistress of her course 
and motions, and stands in a position of advantage over the others. 
These have not full power over themselves. Seventeen miles an hour, 
in such a situation, is too great a rate of speed for the larger and freer 
vessel to be moving at among vessels having tows.

This  was an appeal in admiralty from the decree of the 
Circuit Court for the Southern District of New York, whic , 
on a libel filed by the owners of the steamer Rip Van Win-
kle, against the steam tow-boat Syracuse, for a collision, a 
held the complaining boat itself in fault, and the tug-boat no 
liable.

Messrs. McMahon and Hoar, for the appellant, Mr. Ben 
diet, contra.

Mr. Justice SWAYNE stated the facts and delivered the 
opinion of the court. Both will be better undeistoo^ 
reference to a diagram by the reporter on the next page^

The steamer Rip Van Winkle, a freight and pass^c^

* The William Bagaley, 5 Wallace, 412.
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boat, left New York for Troy, heavily laden, on the evening 
of the 15th of May, 1866. About 2 o’clock the next morn-
ing she reached a point in the river opposite to Brandow’s 
Hollow. There, three boats above were plainly in view to 
her, and she was as plainly in view to them. They were all 
tow-boats with barges attached, and were the Johnson, the 
Arnold, and the Syracuse. The Arnold was on the east side 
of the river, and going up. The Johnson was on the west

side going down, and was as near to the flats as it was safe 
or her to go. The Syracuse was on the west side, and also 

it  8<?n ing* had tow, lashed to her, on the port side, 
eavy ice barge Colgate. The Roberts, a light barge, 

was attached to her in like manner on the starboard side..
e speed of the Johnson was less than that of the Syracuse, 

ohnson had nine tows, attached bv a hawser
43VOL. IX.
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four hundred and fifty feet long. The Syracuse made a 
sheer and passed the hawser-tier of the Johnson, and lapped 
her about fifteen feet on the east side. About this time the 
Rip Van Winkle blew a long whistle as a signal that she 
intended to pass them to the eastward. They blew their 
whistles in response and assent. The speed of the steamer 
was seventeen miles an hour. The distance of the Syracuse 
and the steamer from each other when their whistles blew 
was probably about half a mile. The usual course of ascend-
ing steamers at that point, and the one which the Rip Van 
Winkle proposed to pursue, was diagonally across the river 
from the west to the east side. Teason was the pilot in 
charge of the steamer, and we give the occurrences which 
grew out of this movement as he states them. He says:

“ We passed the Johnson, and on her starboard side was the 
Arnold, bound up with a tow. I went close to his hawser-tier, 
and probably within fifty or seventy-five feet. The tide being 
flood-tide, and the wind southeast, he was working to the wind-
ward, and the tier tailed off from him, so that I did not go as 
close to the Arnold as I did to his hawser-tier. I went off from 
the Arnold probably one hundred and fifty feet, may be not as 
far as that, and just as I got abreast, or just before I got abreast 
of the Arnold, the steamer Syracuse, bound down, on our lar-
board hand, altered her course before I got to the Arnold, and 
came right head towards us. I didn’t slow the boat nor I didn t 
stop her. ... I let her keep her regular gait. ... I thought 
could outrun her when I saw her coming. I thought, in the 
position she was, I could get by her, and I hove my wheel over 
aport, and that took us hard off more to the eastward, 
thought I would let her get as far to the eastward as I cou , 
and did so. Then the Syracuse hit us ... on the starboai 
side, just aft of the forward gangway. ... It was the a^e 
that she had alongside that hit us—hit us with the blu o e 
bow, right on the turn of her bow. We were heading to 
east, and she struck us right aft of the forward gangway, a 
forward of the paddle-box, and after she struck us it ca^r^e 
away our deck-beams, and side-house, and water-wbee , an 
like of that; that disabled our engine, and then we n te , 
in time we drifted ashore, or we let our anchor go be ore w
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ashore, but our anchor would not hold us, and we drifted ashore; 
we drifted about twenty minutes or half an hour after she struck 
us before we went ashore.”

This witness further states that the width of the channel 
between the Arnold and the Johnson was at least five hun-
dred feet; that there was a space between the Johnson and 
the steamer for the Syracuse to pass of three hundred and 
fifty feet; that the steamer had passed the Johnson and the 
Arnold, and that just as she passed the latter the disaster 
occurred. The length of the steamer was about two h un- 
dred and seventy-five feet. The combined speed of the 
steamer and the Syracuse was over twenty miles an hour. 
It was not less than.half a mile in a minute and a half. 
Teason says:

“ Further, that the Syracuse could have kept her course and 
followed down the same course that the Johnson was going, and 
would have given us plenty of room to have gone by. All that 
was necessary for her to clear us would have been to have kept 
her course. . . . She sheered right off—took a very sudden 
sheer right off towards us.”

This witness is mainly relied upon by the libellant. Con-
ceding his testimony to be correct it inculpates the tug, but 
by no means exonerates the steamer. The channel was 
narrow and crowded. The Johnson, Arnold, and Syracuse, 
with their tows, made a fleet of eighteen vessels of different 
kinds. Witherwax, another pilot on the steamer, says :

We seen the river full of lights; it looked to be all light away 
across the river.”

He warned Teason several times that the steamer would 
appioach the Syracuse. His warnings show that he was 
a armed. They produced no effect. A tug with vessels in 
ow is in a very different condition from one unincumbered.

e is not mistress of her motions. She cannot advance, 
recede, or turn either way at discretion. She is bound to 
consult their safety as well as her own. She must see that 
What clears her of danger does not put them in peril. For
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many purposes they may be regarded as a part of herself. 
They have the benefit of her traction and she the burden of 
their inertia. .The character of the fleet could not be mis-
taken. The attempt of the steamer, under such circum-
stances, to pass the other vessels, and in such close proximity 
to the Syracuse, at a speed of seventeen miles an hour, was 
gross and wanton recklessness. Before turning her head to 
the eastward she should have slowed her engine. If the 
prospect of danger darkened she should have stopped, and, 
if need be, have reversed it. She had no right thus to hurl 
herself like a projectile into the midst of the vessels before 
her, taking the hazard of the consequences and thus imperil-
ling herself and them with all the lives and property on 
board. “ The Rule of the Road” gives no warrant for such 
conduct. The maxim applies, “ Sic utere tuo ut alienum non 
Icedas” ‘ The steamer is condemnable alike upon reason and 
authority.* *

The alleged fault of the Syracuse lies in the sudden sheer 
to the eastward which is imputed to her. As soon as her 
whistle was blown she stopped her engine, and did not put 
it in motion again until after the collision occurred. This 
is conclusively proven, and is not denied. It is an important 
fact in her favor. That she voluntarily and unnecessarily 
sheered, and put herself in the way of the steamer, as charged, 
is very improbable. The fact is proven by no one but Tea- 
son. It was several times denied expressly by Witherwax 
when his deposition was first taken. He was recalled the 
next day, and then stated that he saw the sheer and suppose 
it was to enable the Syracuse to pass the tow of the John-
son, and that she kept her course afterwards until she struc 
the steamer. The denials in his former examination detrac 
from the weight of this testimony. The captain and pi o 
of the Syracuse contradict positively the statement o oa 
son. The pilot thinks she did not sheer either way after e 
steamer came in sight. He says she might have hea e

_ _ , . q  . RlllO
* The New Jersey, Olcott, 444; The Rose, 2 W. Robinson, ,

of the Road, 227, 247.
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little to the westward. The captain of the Colgate saw her 
sheer to the westward as soon as her engine was stopped. 
He says the Colgate had a tendency to pull her in that direc-
tion. The wind and tide both contributed to that result. 
The testimony of these officers outweighs that of Teason, 
which has no support from any other witness. The stem of 
the Colgate was twenty feet aft of the stem of the Syracuse. 
The steamer in crossing headed to the eastward. If, as is 
alleged, the sudden sheer of the Syracuse brought her into 
the track of the steamer, and thus produced the collision, 
the blow must necessarily have been given by the stem of 
one steamer or the other. Such was not the result. The 
stem of neither touched the other. The steamer struck her 
port forward gangway against the bluff of the bow of the 
Colgate, ten feet aft the stem of the latter. This is entirely 
irreconcilable with the testimony of Teason, and is fatal to 
the theory which it is relied upon to support. That theory 
is the sole ground of imputation against the Syracuse. 
Other views vindicating the Syracuse with more or less of 
cogency might be presented, but we deem it unnecessary to 
pursue the subject further. In our judgment the Syracuse 
is not shown to have been in fault.

Decre e af fi rmed .

Insu ran ce  Comp any  v . Weide .

1. Whether or not on the transfer of a case from a State court to a Federal 
court, under the 12th section of the Judiciary Act, a new declaration 
should be filed, is a question of practice and not a subject for error.

tUit against an insurance company for the value of goods lost in 
c urning of a store, day-books and ledgers, whose correctness as 

showing the amount and value of the goods is testified to by the person 
p oving t em, are, in connection with his testimony, competent evi- 

3 Wh Ce> would not be so by themselves, to show such value.
’ W11tness in such a suit> when examined in chief, testifies appar-

y o t e correctness of an abstract made from papers burnt in the 
’ and is cross-examined upon the subject of that correctness, the party 

. iT cannot, where he has not caused the cross-examination
roug t up on the bill of exception, object, on a question, on error,
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as to the admissibility of the abstract, that the witness has not testified 
‘sufficiently to the correctness. He should have caused the cross-exami-
nation to appear on the bill if he wish to show this.

4. Its correctness being assumed, the abstract is good as secondary evidence.

Error  to the Circuit Court for the District of Minnesota.
Charles Weide and Joseph Weide, of Minnesota, brought 

suit in one of the State courts of Minnesota against the .¿Etna 
Insurance Company, on a policy of insurance, to recover 
$10,000 insured upon a stock of goods lost by fire within 
the conditions of the policy. The suit wras removed to the 
Federal court under the 12th section of the Judiciary Act, 
which enacts that suits such as the present was may be 
transferred, and that copies of the process being filed in the 
Circuit Court, “the cause shall proceed there in the same 
manner as if it had been brought there by original process.”

A copy of the process, and of the complaint in the State 
court, were tiled in the Circuit, and the company, the defend-
ant, appeared there and put in its answer to the complaint; 
but no new declaration was filed.

On the trial, the counsel for the defendant moved to dis-
miss the cause from the docket, on the ground that a new 
complaint or declaration, properly entitled, had not been 
filed in the Circuit; but the motion was denied.

The principal question in the case, however, was as to the 
admissibility of evidence. Both the plaintiffs in the court 
below were witnesses to prove the value of the goods in the 
store lost by the fire. All the books of account were burnt, 
except two day-books and a ledger. The day-books covered 
entries of sales and purchases in the store from 1865 down 
to the day of the fire, which was on the 22d of February, 
1867. The ledger began the 1st of October, 1866, and con-
tained a merchandise account, posted from the day-books, 
also coming down to the time of the fire. Joseph Wei e, 
one of the plaintiffs, testified that the value of the goods at 
the time of the fire, according to the books, was $45,564.6^ , 
and with profits added, would amount to $70,000; that t e 
cash inventory of the goods, the last of February, 18 , 
amounted to $75,500; that he got the amount from the fly-
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leaf of the ledger, upon which, in July, 1866, he made an 
abstract from the inventories for several years before the 
fire; and that these inventories were destroyed by it. The 
witness identified the day-books and ledger, and testified 
that these books were kept by him and his partner, as they 
had no clerk; that they were the books kept in their busi-
ness, and that they were correct ; that the entries in the day-
books were the original entries of purchases and sales; that 
he could not state from recollection the amount or value of 
the stock on hand at the time of the fire, nor at the time of 
taking the last inventory, in February, 1866, nor by the pur-
chases and sales after that inventory. This witness was 
cross-examined, among other things, as to the entries in the 
ledger, and as to the entries on the fly-leaf, and as to the 
correctness of these entries, and of the amounts therein 
stated. The evidence on the cross-examination is not stated 
in the bill of exceptions.

Charles Weide, the other member of the firm, was also 
examined, and, as the record stated, gave, in substance, the 
same testimony as Joseph.

Other witnesses were called, and gave evidence as to the 
value of the goods in the store at the time of the fire.

The plaintiffs then offered in evidence the fly-leaf of the 
ledger, a copy of which was in the record. The defendant 
objected to the same as incompetent and immaterial, and not 
made at the date of the transaction. The court admitted it. 
They also offered in evidence the two day-books and ledger, 
which were objected to, but admitted.

Verdict and judgment having been given for the plaintiff, 
the insurance company brought the case here.

Messrs. Brisbin and Lamprey, for the plaintiff in error:
... 1’ ^P°n the transfer the action should have proceeded as 
if then originally commenced in the Circuit Court. A new 
complaint or declaration should have been filed. This was 
no one. As there was thus no declaration for the defend-
ant to answer, there was no jurisdiction, and the action 
hould have been dismissed on the .defendant’s motion.
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2. The fly-leaf of the ledger purported to contain an ab-
stract of inventories for several years. The witness, Joseph 
Weide, who made the abstract, stated that the entries on the 
fly-leaf were all made July, 1866, and were an abstract from 
inventories for several years prior to the fire. The witness 
did not state that he made these inventories nor that he knew 
them to be correct. It follows, therefore, that this fly-leaf 
was a mere abstract from inventories for several years, not 
produced and not known to be correct, and only a partial 
copy of such inventories, and not made at the date of the 
transaction. They were but the declarations of a party in 
his own behalf; incompetent and immaterial, and we urge 
the same objections to the admission of the day-books and 
ledger.

Messrs. Peckham and Allis, contra.

Mr. Justice NELSON delivered the opinion of the court.
As the.first question raised. If there was any irregularity 

in not filing a new complaint or declaration, it was too late, 
after the defendant had taken issue upon the complaint, to 
take advantage of it. The question, however, whether a 
new complaint, or declaration, should have been filed on a 
removal of the cause from a State court, is one of practice, 
and not the subject for which error will lie.

As to the second question, the admissibility of the evi-
dence received by the court. There can be no doubt but the 
day-books and ledger, the entries in which were testified to 
be correct by the persons who made them, were proper y 
admitted. They would not have been evidence, per se, but 
with the testimony accompanying them all objections were 
removed.*

So, in respect to the memorandum on the fly-leaf o t e 
ledger. It was made by one of the witnesses, taken rom 
inventories, present at the time it was made, but whic a 
been subsequently destroyed by the fire. Those inventories, 
if they had been in existence, would have been the best evi

* Wood V. Ambler, 4 Selden, 170.
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dence, and, unless their loss was accounted for, must have 
been produced. But, being lost, parol evidence of their con-
tents was admissible, as secondary evidence, and so was the 
memorandum taken from them, for the like reason. As we 
understand the evidence in the case, the correctness of the 
entry was testified, to. The witness was cross-examined, 
among other things, as to the correctness of it. The testi-
mony is not given, but, if the evidence of the witness had 
not been satisfactory, it should have been placed upon the 
record.

In Merrill v. The Ithaca and Owego Railroad Company*  it 
was held that when original entries are produced, and the 
person who made them, and knew7 them at the time to be 
true, testified that he made the entries, and that he believed 
them to be true, although at the time of testifying he had 
no recollection of the facts set forth in the entries, such evi-
dence is admissible, as primd facie evidence for the jury. In 
this case, Mr. Justice Cowan, who delivered the opinion of 
the court, examined most of the authorities, English and 
American, on the subject. The same doctrine is also sus-
tained by the case of Guy v. Mead.^

The learned counsel for the plaintiff in error is mistaken 
in supposing that the witness Joseph Weide did not testify 
to the correctness of the facts stated in the memorandum. 
As already stated, this very point was made the subject of 
cross-examination, and, if the witness failed to testify to it, 
the fact should have been set forth in the record, as it was 
most material for the defendant. The witness had stated on 
his examination-in-chief, that he made the abstract in July, 
866, from the inventories for several years previous to the 

, re. Nothing else being shown, the inference is that it was 
correctly made: hence the cross-examination on this point 
o show the contrary. We think that the memorandum was 

properly admitted, and that the judgment should be
Aff irmed .

* 16 Wendell, 586. f 22 New York, 465-6.
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The  Port smo ut h .

1. A captain who, in the night and in a fog, enters a port, supposing it to
be his port of destination, enters at his peril of its being so, unless there 
have been some necessity for his seeking a port. If there have been 
proper ground to doubt whether the port was the one which he supposed 
it to be, and he could safely wait outside till morning, or could signal a 
tug-boat to pilot him in, he should not proceed till he can see or know 
where he is going.

2. A loss of a part of the cargo by a jettison resorted to in order to lighten
the boat after she had run aground in consequence of violating such 
a dictate of prudence, is not a loss “by dangers of the navigation” 
within the meaning of a bill of lading having an exception in those 
terms.

8. A vessel proceeding in the night and in a fog into port, is bound to pro-
ceed at a low rate of speed.

4.- If a vessel is stranded, it is the duty of the captain to take all possible 
care of the cargo. If the vessel must be lightened before she can get 
off, he should get lighters, if possible, and land it, not make a jettison 
of it.

Appeal  from the Circuit Court for the Northern District 
of Illinois; the case was this:

The Salt Company of Onondaga shipped at Buffalo, on the 
propeller Portsmouth, a large quantity of salt for Chicago, 
under a bill of lading in the usual form, but containing an 
exception of the dangers of the navigation.

On the 9th of October, 1866, the propeller, with the salt on 
board, reached Fox Island, in Lake Michigan, and about seven 
o’clock in the evening of the same day left it, bound direct y 
for Chicago, using both sail and steam. The weather was 
foggy, and the wind was blowing from the northeast, wit a 
considerable sea. The fog continued during that night an ( 
all the next day, and the wind blew freshly, though 
as to prevent the propeller’s carrying her foresail. ot 
particular occurred until about sunset of the evening o 
10th, when, as described by the master, the fog lifte W 
minute, and a loom of the land on the west side o t*e  
was discovered, and the master, mate, and engineer 
just see a church-steeple and a house, as near as t ey c
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calculate.” The master did not know the distance from 
Fox Island to Racine, but consulting with the engineer as 
to the quantity of steam carried, and referring to his own 
expectation of the time when he expected to be that far on 
his course, which he had fixed at six o’clock in the evening, 
he concluded that the place was Racine, in Wisconsin. Act-
ing upon that conclusion the propeller was continued on a 
course generally south by east half-east, and southeast, then 
south by west, and southwest, and finally west, until a whistle 
was heard, which the master took to be that of a propeller 
at the Chicago pier. This must have been at about three 
o’clock in the morning of the 11th. Soon after a white light 
was discovered, and this was assumed to be the Chicago 
light; the light at port being a white one, though not the 
only white one on the west coast of the lake. The sound 
of cars ’running, and of car-whistles was also heard, which 
the master inferred to be caused by making up trains at 
Chicago. Accordingly he attempted to enter the port, but 
when the propeller came very near the pier it was discovered 
not to be the pier of Chicago, and the vessel was imme-
diately backed. It was, however, too late. She grounded 
and held fast. According to the testimony of the second 
engineer, who was in the engine-room managing the steamer, 
the vessel, until three minutes before his getting the bell 
to stop, had been running at full speed, which was between 
eight and nine miles an hour. The captain and first engi-
nes this last, until three minutes before the bell to stop 
was mug having been on deck with the captain—testified 

at they were not running so fast, that she was “under 
tk«60 r * stating that she was not running more

i ^ree f°ur miles an hour. The master testified 
a at oqgh the weather was rough, he might safely have 

°U^ I** lak-e till daylight, or might have sig-
’ °a take them in, and that he would not have 

ta? i i«a be common with the other officers, cer-
tainly believed that the place was Chicago. After the boat 
aahnr j  v e agrouud and fast the clerk was at once sent 

ispatched to Chicago for a tug. Meanwhile the
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propeller remained at the place where she had taken the 
bottom, which proved to be Waukegan, some thirty or forty 
miles from Chicago, until the tug arrived late in the after-
noon of the 11th. No lighter was sent for, and no efforts 
were made to save the cargo, but after the arrival of the tug 
about one thousand barrels of the salt were thrown overboard 
to lighten the propeller, though the wind had then subsided, 
and she was apparently in no danger. The next morning 
she was got off, and she proceeded to her port of destination, 
where the residue of the salt was landed. The Salt Com-
pany now filed a libel in the District Court for the Northern 
District of Illinois, for the salt that had been thrown over-
board and was undelivered. The propeller set up that it had 
been lost in the perils of navigation—thrown over to save 
the vessel and residue—and was so a case for general aver-
age. The District Court decided otherwise, and thè Circuit 
Court affirmed its decree. The owners of the propeller 
now brought the case here.

J/r. Comstock, for the plaintiff in error. No opposing counsel.

Mr. Justice STRONG delivered the opinion of the court. 
The contract of the appellant was to deliver the two thou-

sand barrels of salt at Chicago to the consignee named, ‘ the 
dangers of lake navigation only excepted,” and whether the 
failure to deliver was caused by the excepted dangers is now 
the only question. A loss by a jettison occasioned by a 
peril of the sea is, in ordinary cases, a loss by perils o t e 
sea. But it is well settled that, if a jettison of a caigo, or a 
part of it, is rendered necessary by any fault or breac o 
contract of the master or owners of the vessel, the jettison 
must be attributed to that fault, or breach of contract, rat er 
than to the sea peril, though that may also be present, ar 
enter into the case.*  This is a principle alike applica e 
exceptions in bills of lading and in policies of insuianc 
Though the peril of the sea may be nearer in time to_

* Lawrence et al. v. Minturn, 17 Howard, TOO.
f General Mutual Insurance Co. v. Sherwood, 14
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disaster, the efficient cause, without which the peril would 
not have been incurred, is regarded as the proximate cause 
of the loss. And there is, perhaps, greater reason for apply-
ing the rule to exceptions in contracts of common carriers 
than to those in policies of insurance, for in general, negli-
gence of the insured does not relieve an underwriter, while 
a common carrier may not, even by stipulation, relieve him-
self from the consequences of his own fault.*

In view of this recognized construction given to such 
clauses in hills of lading as “ perils of the sea excepted,” or, 
as in this case, “ the dangers of lake navigation only ex-
cepted,” it is plain that the appellant has shown no sufficient 
excuse for the failure to deliver the salt to the consignee of 
the libellant.

It is manifest that the master was first at fault in mis-
taking the land which he dimly saw on the evening of the 
10th for Racine. He was, in fact, then from thirty to forty 
miles farther from Chicago than he supposed he was. His 
supposition was unwarranted by the evidence he had. He 
thought the place was Racine, not because of its appearance 
when he saw the steeple and the house. His view of those 
objects was very indistinct. His language is, “We could just 
see a church-steeple and a house, as near as we could calcu- 
ate. The outline of the shore he does not pretend to have 

seen, or anything which, by its appearance, justified his con-
clusion that he was opposite Racine. His sole reasons for 
assuming that such was his position are to be found in his 
aving consulted with his engineer about the quantity of 

s earn carried, and in his own estimate of the time when he 
expected to reach that place. At best, therefore, his conclu-
sion was based upon a conjecture. Considering that the 
voyage from Fox Island had been through a thick fog, and 
th t Sea’ had not been quite steady;
the 1 6 the propeller had not been measured by 
f , °l - / °bservations; and considering also another

! o w ic the master testifies, that he did not know the

* Vide Propeller Niagara v. Cordes et al., 21 Howard, 29.
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distance from Fox Island to Racine, it seems to us his con-
jecture that the propeller was opposite Racine at sunset of 
the 10th was no reliable guide to the subsequent conduct 
of the voyage. It was, however, accepted as a guide, and it 
led directly to the disastrous fault afterwards committed of 
mistaking Waukegan for Chicago. The master, judging 
that he had steamed far enough from Racine, readily con-
cluded that the light he saw, and the whistle and running 
cars he heard were at the place of his ultimate destination, 
and without any careful verification of his opinion he at-
tempted to enter the port. The light he saw, it is true, was 
a white light, like that at Chicago. But there were other 
white lights on the west shore of the lake. Waukegan had 
one. The whistle and the running cars were not peculiar-
ities at Chicago. There was enough in his situation to 
awaken doubt, and to induce caution. We think that, in 
his circumstances, the attempt he made to enter the port 
was inexcusably rash. It was not a necessity. His duty to 
the owners, and still more to the freighters, was to exercise 
the highest prudence, as well as skill, to guard against loss. 
According to his testimony he might safely have remained 
out in the lake until morning, or he might have signalled 
for a tug to take the propeller in. It was his duty to do one 
or the other. He did neither. He testifies he would have 
gone out into the lake and waited until daylight had he not 
supposed he bad found a harbor. He had no right to act 
upon such a supposition, which at best was no more than a 
careless conjecture. He admits, what must be evident, that 
he could have seen plainer had he waited till daylight be ore 
attempting to enter, and that he might have known the pier 
was Waukegan pier. He thinks a tug could have foun t e 
propeller had he signalled, but he neglected to signal. e 
second engineer also testifies that the propeller attempts 
to enter the port at her usual speed of eight and a a 
nine miles an hour, which, if the statement be correct, w 
much too great. It is true, his statement varies from 
account given by the master and chief engineer, u 
chief engineer and the master were both upon ec’>
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the second engineer was in immediate charge of the engine 
until within three minutes of the time -when the signal was 
given to stop, and even during those three minutes the 
chief engineer was outside of the engine-room. The second 
engineer must, therefore, have best known at what rate of 
speed the propeller was moving. In view of all this, we 
have no hesitation in coming to the conclusion, that the 
loss sustained by the libellants is to be attributed to the 
fault of the carrier, and not to the excepted dangers of lake 
navigation.

Were it necessary, it would be easy to show that the con-
duct of the master after the vessel was stranded was entirely 
unjustifiable. It was his duty even then to take all possible 
care of the cargo. He was bound to the utmost exertion to 
save it. Losses arising from dangers of navigation, within 
the meaning of the exception in the bill of lading, are such 
only as happen in spite of the best human exertions, which 
cannot be prevented by human skill and prudence.*  But 
in this case no effort was made to save the cargo. The salt 
was not thrown overboard until after the arrival of the tug. 
The fog had then lifted. The wind and the sea had sub-
sided. It is evident the salt might then have been saved, 
if it could not have been removed before.

Decree  aff irmed  with  cost s .

The  Prote ctor .

doctrine declared in Hanger v. Abbott (6 Wallace, 532), that statutes 
. ’ d° not run during the rebellion against a party residing

»«•a- e re e^'ous States, so as to preclude his remedy for a debt 
ciarv\ res'ding in one °f them, held applicable to the Judi- 
rioA j? 8 1789 and 18°3, limitinS the r’ght of appeal from the infe- 
decrpp .C.°Urts to th’8 court, to five years from the time when the 
decree complained of was rendered.

Propeller Niagara v. Cordes et al., cited supra, 685.
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2. The act of March, 1867, allowing appeals from Federal courts, in districts 
where the regular sessions of such courts subsequently to the rendering 
of the judgment had been suspended by rebellion, to be brought within 
one year from the date of the passage of the act, is an enabling act, not 
a restraining one.

This  was a motion by Mr. P. Phillips to dismiss an appeal, 
on the ground that it was not brought within the time al-
lowed by law. The case was this:

Freeborn, a resident of New York, had filed a libel against 
the ship Protector, in the District Court for the Southern 
District of Alabama, January 25th^ 1859, for the price of cer-
tain necessary supplies and materials previously furnished 
to the ship in the port of New York. A decree dismissing 
the libel was pronounced in December, 1859. This decree 
was affirmed by Mr. Justice Campbell, in the Circuit Court, 
on the 5ZA of April, 1861. The rebellion broke out soon 
after, lasting about four years. The appeal from the Circuit 
Court to this court was taken on the 28th day of July, 1869, 
more than eight years after the date of the decree appealed 
from.

By the twenty-second section of the Judiciary Act of 1789, 
it was enacted that writs of error should not be brought but 
within five years after rendering, or passing, the judgment 
or decree complained of, or, in case the person entitled to 
such writ be an infant, feme covert, non compos mentis, or im-
prisoned, then within five years, as aforesaid, exclusive of 
the time of such disability. By an act of March 3d, 1803, 
appeals were given, instead of writs of error, in cases of 
equity and admiralty jurisdiction, and it was provided that 
they should be subject to the same rules, regulations, an 
restrictions as were prescribed in law in cases of writs o 
error, and the same limitation applied, of course, to appea s 
as to writs of error.

The case, it was admitted, by Mr. Phillips, might, un er 
certain views of what was decided in Hanger v. Abbott, ® 
supposed to be taken out df the operation of these acts,

* 6 Wallace, 532.
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the rebellion having broken out so soon after the decree 
was affirmed in the Circuit Court. .But he argued that the 
doctrine of Hanger v. Abbott was not rightly applicable to 
this special matter of practice, fixed, as it was, by positive 
statutes. Whichever way, however, that might be, the pro-
visions made by an act of March 2d, 1867,*  on the very sub-
ject of appeals during the rebellion, concluded, as he argued, 
the matter. That statute ran thus:

“Where any appeal or writ of error has been brought to the 
Supreme Court from any final judgment or decree of an inferior 
court of the United States for any judicial district in which, 
subsequently to the rendition of such judgment or decree, the 
regular sessions of such court have been suspended or inter-
rupted by insurrection or rebellion, such appeal or writ of error 
shall be valid and effectual, notwithstanding the time limited by 
law for bringing the same may have previously expired; and in 
cases where no appeal or writ of error has been brought from 
any such judgment or decree, such appeal or writ of error may 
be brought within one  yea r  from the passage of this act.”

Mr. Phillips contended that this statute had prescribed in 
a positive way, a limitation of one year from its enactment 
within which to bring up appeals situated as this one had 
been. The time given by the act was abundant, and there 
was no reason, since its passage, for resorting to the privi- 
eges doubtful as applied to cases like this—of Hanger v. 

Abbott.

Air. F. S. Blount, contra.

Mr. Justice BRADLEY, having stated the case, delivered 
tiie opinion of the court.

It is plain that by the literal terms of the act of 1789 the 
t tk °f ^mitation had expired more than three years prior 
in th6 th’8 aPPeal« But this court has decided,
did +Ca8e °j v< Abbott, that a statute of limitations 

run, uring the rebellion, against a party residing in

* 14 Stat, at Large, 545.
44VOL. IX.
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New Hampshire, so as to preclude his remedy for a debt 
against a person residing in Arkansas, one of the insurrec-
tionary States. It is unnecessary to go over again the ground 
which was examined in that case. We are of opinion that 
the same law applies to this. And by throwing out of the 
eight years which elapsed between the decree and the appeal 
the four years and more during which the war continued, the 
time is reduced to a period of less than five years.

But it is urged that the act of March 2d, 1867, has regu-
lated this subject, and has prescribed a limitation of one year 
from the passage of that act within which to bring all appeals 
and writs of error which were suspended or interrupted by 
the rebellion. We are of opinion that this statute is an en-
abling and not a restraining one ; that it was not intended 
to take away any right of appeal, but to continue the right 
in cases where it had been lost. “ Where the common law 
and a statute differ^’* says Blackstone, the common law 
gives place to the statute; and an old statute gives place to 
a new one. . . But this is to be understood only when the 
latter statute is couched in negative terms, or where its matter 
is so dearly repugnant that it necessarily implies a nega-
tive.”* Such repugnancy does not exist here. Many cases 
may be supposed, in which the right of appeal would be 
saved by the statute of 1867, which would not be saved by 
the act of 1789 and the operation of the common law ru e 
followed in Hanger v. Abbott. If four years of the ve 
elapsed before the war, the right of appeal would be save 
by the act of 1867, but would be gone under the operation 
of the act of 1789, unless the appeal were brought be oie 
the passage of the former act. If Congress had inten e 
limit all appeals from courts in the insurrectionaly States o 
one year from the passage of the law, it should have 
so expressed in the act. „„'rwn

r  Mot ion  de ni ed .

* 1 Commentaries, 89.
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Mea de  v . Unite d  Stat es .

1. The claims of American citizens against Spain, for which by the conven-
tion (subsequently becoming the treaty) of February 22d, 1819, the 
United States undertook to make satisfaction to an amount not exceed-
ing $5,000,000 were such claims as, at the date of the convention, were 
unliquidated, and statements of which had been presented to the De-
partment of State, or to the minister of the United States. And within 
this class, on the said 22d of February, were the claims of the late 
Richard W. Meade. And this was the only class that the commission-
ers appointed subsequently, on the ratification of the treaty, to pass upon 
claims, had power to pass upon.

2. The convention, as signed February 22d, 1819, subject to ratification
within six months, though it was not ratified within the time stipu-
lated, was never abandoned, though some expressions in the notification 
of August 21st, 1819, by the United States to Spain (notifying to that 
government that after the next day, “as the ratifications of the con-
vention will not have been exchanged,” all the claims and pretensions 
of the United States will stand in the same situation as if that conven-
tion had never been made), indicated that the United States might be 
induced to refuse to carry it into effect.

8. This notification did not, by the non-ratification within the six months, 
make revocable the power which citizens of the United States, by filing 
their claims with it, had given their government to make reclamations 
against Spain in their behalf, nor did Mr. Meade in point of fact revoke 
the power which he had so given his government.

4. Mr. Meade having subsequently to the appointment of commissioners 
presented to them his claims, not in an unliquidated form, but in the 
shape of a debt acknowledged by Spain in a judgment against it given 
by a royal junta, or special judicial tribunal of that country, made after 
the above-mentioned notification by the United States, the commis-
sioners properly rejected the claims as thus made. They did not reject 
his claims in their unliquidated form, and as filed previously to the con-
vention, in the Department of State and with the American minister.

The fact that before the said commission rejected the claim of Mr. Meade 
in the form in which he had presented it—the form, namely, of an 
award or judgment by a Spanish tribunal for a sum certain—he re-
quested the government of the United States to procure from the Span- 
is government his original vouchers and evidences of debt, under a 
c ause of the treaty which obliged the Spanish government to furnish, 
at t e instance of the said commissioners, all such documents and eluci- 

tions as might be in their possession for the adjustment of the unliqui- 
. ate claims provided for by the treaty, does not, even assuming that 

ows that he meant to present his claims in an unliquidated form 
r W aijy cause of action against the United States over which the 
vourt of Claims could exercise jurisdiction.
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6. The award of the tribunal of the Spanish government in favor of Mr.
Meade, made on the 19th May, 1820, was not, in that form, included by 
the 5th article of the convention of February 22d,1819, renouncing cer-
tain unliquidated claims then existing.

7. There having been no evidence in a finding of the Court of Claims that
an assurance, which that court found as matter of fact had been given 
by the minister of the United States at the court of Madrid, to the 
government of Spain, that a debt due by the last-named government to 
Mr. Meade would certainly be paid, if a treaty whose ratification had 
been suspended was ratified, and which treaty was afterwards ratified, 
Was given in pursuance of any instructions from the President or by 
virtue of any authority from the United States, the said assurance is to 
be regarded as having been given without authority, and therefore to 
be held void.

8. This court does not agree with the Court of Claims in its opinion that, on
the facts found by it, the United States, by the acceptance of the treaty 
of Spain of February 22d, 1819, and the cession of the Floridas, unin-
cumbered by certain private grants, to a recognition of which as valid 
our government had objected, appropriated the property of Mr. Meade, 
and that he acquired a good claim against them for $373,879.88, for 
which they were not liable legally and judicially except by and through 
the investigation, allowance, and award of the commissioners appointed 
under the treaty. But they do agree with that court in the opinion 
that the decision of the commissioners, dismissing the claim in the form 
in which it was presented to them, barred a recovery in the Court of 
Claims on merits. And that the joint resolution of Congress of July 
25th, 1866, referring the case back to the Court of Claims after it had 
been once decided adversely to the claimant, was not a waiver of t e 
bar, and did not allow that court to consider it upon merits irrespec-
tively of the dismissal by the commissioners. .

9. This court, in conclusion, expresses its regret, that entitled as Mr. ea e
clearly was to prove his unliquidated claims before the commissioners 
he did not do so, and they observe that now the only remedy o is 
representatives is by “ an appeal to the equity of Congress.

Appeal  from the Court of Claims. The case was thus.
Richard W. Meade, of Philadelphia, a native-born citizen 

of the United States, went to Spain towards the beginning 
of this century, and became engaged extensively in co 
merce with that country. He was there during 
of the French under Napoleon, and continued to rest e 
until the year 1821. While so resident he entered into - 
merous contracts with the Spanish government a 
year 1802, and before the year 1819, which involve g
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amounts of money, and his resources contributed to the 
support of that government during its contests with the 
French. By this means Spain became largely his debtor. 
After the restoration of the King of Spain to the throne, Mr. 
Meade was seized and imprisoned by order of the govern-
ment, confined for a long period of time, and finally released 
only by reason of the active interposition of the government 
of the United States in his behalf. About the time of his 
release our government and Spain were in negotiations in 
regard to claims which citizens of the United States were 
making upon Spain for wrongs done to them; in which 
negotiations a cession of the region known as the Floridas 
to the United States had been proposed. And on the 6th 
June, 1818, Mr. Meade being then in Spain, addressed a 
letter to Mr. Adams, our then Secretary of State, informing 
him of a hint which he had received, that his just claims 
against the government of Spain, and such further sum as 
he might advance, might be satisfied by a cession of lands 
in that region, and desiring to know whether this would 
interfere with the designs of the United States. In reply to 
this letter he was informed that no such cession would be 
recognized if made after a certain date, to be fixed by the 
contracting parties. Mr. Mead,e thereupon abandoned the 
idea of getting satisfaction of his claim by a grant of land, 
and there being now a prospect that a treaty would be made 
in which all claims, including his own, would be provided 
or, he submitted, January 17th, 1819, the claim to the De-

partment of State “ for that protection which his government 
nught think proper to grant.” The claim, as sent by Mr. 
O/iaa  e ^be United States, showed an aggregate of near 
MOO,000. 6
th^TT^e February’ 1^19, a treaty was signed* * between 

nited States and Spain, by which the Floridas were 
g oe to e ceded to the United States, we contracting that 

^ade therein SPain> before January 24th, 1818
e a e wben ^ie proposal for cession was made), should be

* 8 Stat, at Large, 258, 260.
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confirmed to the persons in the possession; and both parties 
agreeing that all grants made subsequently to that date 
should be void. By the 9th article the two governments 
reciprocally renounced

“ All claims for damages or injuries which they themselves, 
as well as their respective citizens and subjects, may have suf-
fered until the time of signing this treaty.”

In the same article (one which brought Mr. Meade’s no-
tices within the treaty), it was specified (Specification 5) that 
this renunciation extended

“ To all claims of citizens of the United States upon the Span-
ish government, statements of which, soliciting the interposition 
of the government of the United States, have been presented to 
the Department of State, or to the minister of the United States 
in Spain, since the date of the convention of 1802. and until the 
signature of this treaty.”

The 11th article of the treaty opened as follows :
“The United States, exonerating Spain from all demands in 

future on account of the claims of their citizens to which there 
nunciations herein contained extend, and considering them entire y 
cancelled, undertake to make satisfaction for the same to an 
amount not exceeding five millions of dollars.”

It was agreed that there should be a commission to 
ascertain the full amount and validity of those claims, sue 
commission to “ hear, examine, and decide upon the same 
within three years from the time of their first meeting. 
And it was agreed further, that “ the Spanish governmen 
shall furnish all such documents and elucidations as may . 
in their possession, for the adjustment of the said c & >
the said documents to be specified, when deman e , a 
instance of said commissioners.” . jprms to

The final ratification of this treaty was limited by ds
the 22d of August, 1819. r

On the 10th of March, 1819, after the treaty ha_ 
ratified by the United States, but before it was
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Spain, the government of the United States notified to the 
government of Spain that the article in the treaty which 
provided that all grants of lands made by Spain in the 
Floridas after the 24th of January, 1818, should be declared 
null and void, “ had been agreed to on the part of the United 
States, with a clear understanding that it included certain 
grants alleged to have been made, in the course of the pre-
ceding winter, by the King to the Duke of Alagon, the Count 
Rostro, and a certain Mr. Vargas,” and that the exchange 
of ratifications must be “with a full and clear understand-
ing” that these were “ among the grants thus declared null 
and void.” In point of fact the grants which the United 
States insisted were by the treaty declared null and void, 
had been made prior to the 24th day of January, 1818 (the 
date when the cession was proposed). And upon the noti-
fication given by our government, the government of Spain 
refused to exchange ratifications, alleging that such declara-
tion or understanding, with regard to the intent and mean-
ing of the treaty, would “ annul one of its most clear, precise, 
and conclusive articles.” And that government continued 
to refuse to ratify the treaty until the 22d of August (the 
limit of time provided for the ratification) had passed.

On the 21st of August, 1819, the United States notified 
to Spain, that “ after the 22d day of the present month, as the 
ratifications of the convention of the 22d of February will 
not have been exchanged, all the claims and pretensions of the 
United States, which, with the spirit of moderation, the love 
of peace, and the delusive expectation that all causes of differ-
ence and dispute with Spain would be thereby adjusted and 
settled, they consented to modify or waive, will stand in the 
same situation as if that convention had never been made.”

the notices above-mentioned had been given by the 
orted States to Spain, and after the time for exchanging 

rahfications of the treaty of 22d of February, 1819, had ex- 
P re , r. Meade proceeded to prosecute his several claims 
e ore a royal junta of Spain,*  which had been appointed to 

the laws^of Spain^1111^ comm^on’ *nvested with judicial powers, under
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hear and determine his claims by the government of Spain, 
at the solicitation and with the approval of the government of the 
United States, expressed before the signing of the treaty of 
22d of February, 1819. While the ratifications of the treaty 
were held in abeyance, as already stated, Mr. Meade re-
frained from prosecuting his claims before this junta; but 
after the notices given by the United States to Spain, to wit, 
on the 31st of August, 1819, and at various times thereafter, 
he appeared before the junta, and produced, under and in 
presence of a decision thereof, all his original documents, 
vouchers, and evidences of debt, and also evidence as to his 
alleged personal injuries. And on the 19th day of May, 
1820, the junta, with the approval of the King of Spain, 
made a decree, by which it was adjudged that the govern-
ment of Spain was indebted to him upon his claims and 
accounts, and for interest on them down to the time of the 
award, and for his personal injuries, in a sum in gross, given 
in Spanish money, and equivalent, in the currency of the 
United States, to $373,879.88. The King of Spain at the 
same time approved, transmitted, and delivered to Mr. Meade 
the formal certificate or evidence of such award, which was, 
by the laws and customs of Spain, final and conclusive upon 
the respective parties, and possessed all the solemnity and 
verity of a judgment, and the record thereof, in courts of 
the common law. Mr. Meade was, however, at the same 
time' by the junta, required to, and did surrender to the gov-
ernment of Spain all his original documents, vouchers, an 
evidences of debt establishing his claims. These were re 
ceived by the Spanish government, “cancelled, and car 
ried, in its fiscal department, to the various accounts to 
which they respectively belonged, and were considered an 
treated by that government as forever discharged and merge 
They were never restored to Mr. Meade, nor to his lepr 
sentatives. Immediately after the decree was rendere , $ 
government of Spain and Mr. Meade each duly uoti e 
to the government of the United States, whMh gowrnmm 
raised no objection to it, but, on the contrary, expiesse is 
proval to both the government of Spain and to Mi. Meac e.
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In addition to what immediately precedes (the first four 
findings, in substance, of the Court of Claims), that court 
went on to find, in terms, as follows:

Fifth.—After the award rendered by the junta, to wit, in 
August, 1820, the government of Spain resumed the consider-
ation of the treaty of 22d February, 1819, and of the demand 
made by the United States, that the three certain private grants 
of lands in the Floridas, made by Spain to her own citizens, not 
included in the terms of the treaty, should be annulled. And 
the Cortes of Spain, in which body was vested the sole consti-
tutional power to annul such private grants or cessions, refused 
to annul the same until the United States should agree to pay 
and discharge in full the indebtedness of Spain to the said Meade, 
upon the award of the royal junta. And thereupon the United 
States, by their minister at the Court of Madrid, gave to Spain 
“a clear and distinct assurance that the debt due to Richard W. 
Meade would certainly be paid to him by the United States, if 
the treaty were ratified by the Spanish government, and the 
cessions (to the Duke of Alagon, and the Count Rastro, and Mr. 
Vargas) totally annulled.” And upon the faith of these assur-
ances the Spanish government annulled such three private ces-
sions, and duly ratified the said treaty, whereby the Floridas, 
free of, and unincumbered by, these private grants, passed to 
the United States. And the said Meade duly notified the gov-
ernment of the United States of the assurances given by their 
minister, and that the Spanish government had acted upon the 
faith thereof when annulling the private grants and ratifying 
the treaty, which notice was duly received by the President, 
and by him transmitted to the Senate while that body was con-
sidering the acceptance or re-ratification of the treaty. And the 
United States, with full notice and knowledge of all the facts 
and circumstances set forth in this finding, did, on the 19th of 

e ruary, 1821, accept and assent to the treaty, as ratified by 
pain and became seized and possessed of the Floridas thereby.

tx . And the said Meade, at the time the acceptance of 
Son fea^’ as ratified by Spain, was under consideration in the 

a e, no i e the United States that the award of the royal 
junta was a good and valid certificate or evidence of indebted, 
hv .a\^e Pleated against the same being appropriated 
y e United States, unless express provision should at the 
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same time be made for the full payment thereof by them ex-
clusive of any provision which might be made for American 
claimants, by the terms of the treaty. And he also requested 
that such award held by him be expressly excepted and excluded 
from any operation of the treaty, and that he be allowed to seek 
the payment thereof from Spain. But the United States, on 
the contrary, against the will and consent of said Meade, did 
take and appropriate such indebtedness of the Spanish govern-
ment, and did relinquish the same to Spain, and discharge and, 
release Spain from the payment thereof. And such claim, demand, 
or award belonging to the said Meade, so taken and appropriated, 
constituted and was in fact a part of the consideration paid by the 
United States to Spain for the cession of the Floridas, and the sole 
consideration paid to Spain by the United States for an annulment 
of the three private grants.

The treaty being thus finally ratified, commissioners were 
appointed in accordance with its terms. The findings of the 
Court of Claims give the subsequent history of the case thus:

Seventh.—The said Meade, after the taking or appropriation of 
his property or award by the defendants, as set forth in the sixth 
finding, did demand payment therefor from the defendants, but 
■was not paid; and, on the contrary, he was required to present 
his demand to the commissioners appointed under and by virtue 
of the terms of the treaty of 22d of February, 1819. And the 
commissioners, upon such award or decree of the royal junta being 
presented to them, did refuse to allow the same ; and, on the con-
trary, did determine and decide that the only claims against 
Spain which they had authority to investigate and allow were 
claims existing prior to the date of the treaty of 22d of Fe ru 
ary, 1819, and that inasmuch as the award or decree of the roya 
junta was subsequent to the date of the treaty, they had no au 
thority to investigate or allow it; and the commissioners accor 
ingly did, on the 29th day of May, 1824, reject and dismiss 
same.

The next finding had reference to a matter which mad 
another topic in the case. It was thus :

Eighth.—As soon as the commissioners notified the said M 
of their determination to reject his demand for the paym 
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his award by the royal junta, but before their final decision or 
rejection of the same, he duly requested, to wit, on the 17tb of 
April, 1823, the defendants to procure from the Spanish govern-
ment his original vouchers and evidences of indebtedness de-
scribed in the fourth finding; and the defendants accordingly did 
request the Spanish government to furnish and transmit the 
same to them. But the Spanish government did positively re-
fuse to produce and deliver up such vouchers and evidences of 
indebtedness, upon the ground that the award of the royal junta 
was a judicial decree, and final and conclusive upon the parties 
by the laws and customs of Spain, and that the said vouchers 
were merged therein, and had been given up to and duly filed 
and credited in the department of finance. And the Spanish 
government did subsequently assure the defendants that such 
cancelled vouchers would be given up as requested; but the 
same never were so produced and given up, and have ever since 
been and are still held by the government of Spain. And by 
reason of such refusal and neglect on the part of Spain to de-
liver up and surrender such vouchers, the commission never 
considered or allowed the same, nor any portion of the demand 
of the said Meade. And, on the contrary, the commission al- 
owed the claims of other persons existing prior to the date of 

the treaty,.to an amount in the aggregate of $5,454,545.13. 
And the defendants thereupon paid away upon such allowed 
claims pro rata the sum of $5,000,000, being the whole of the 
amount provided by said treaty and the acts of Congress in fur-
therance for the liquidation thereof. And on the 8th of June, 

4, after making such awards, the said commission expired.

eing thus unable to proceed further in any way before 
e commission, Mr. Meade brought the matter before Con-

gress. It was steadily kept before the attention of that 
o y until the establishment of the Court of Claims. After 

the establishment of the Court of Claims, 11th of Feb- 
ary» 1856, the Senate, by resolution, referred the case to 

lft* "T -f°.r adjudication> and on the 17th of October, 
thn i & eci8^on was given (by a divided court) adverse to 
the claim. '
p the decisions of the court were reported to

gress, an the claim went back and received the further
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consideration of Congress. In 1863 the Court of Claims was 
reorganized by an act of Congress,*  which gave it jurisdic-
tion over private claims against the government, “ founded 
upon any law of Congress, or upon any regulation of an ex-
ecutive department, or upon any contract, express or implied, 
with the government of the United States;” and subsequently 
to this, Congress by a joint resolution reciting that doubts 

'were entertained whether the claim of the estate of Mr. 
Meade was within a section of the said act, resolved ¥ that 
the said claim be a'nd the same hereby is referred to the 
Court of Claims for adjudication thereof, pursuant to author-
ity conferred upon said court by any existing law to examine 
and decide claims against the United States.” The court 
then heard the case anew, and in accordance with the rules 
laid down by this court regulating appeals from the Court 
of Claims,f made a finding which was meant to be a find-
ing of facts, and reported also the conclusions in law of the 
court upon them. The “finding of facts” is given in what 
precedes. It purported to he made in accordance with the 
rule of this court which should govern such finding, a rule 
in these words:

“ The facts so found are to be the ultimate facts or proposi-
tions which the evidence shall establish in the nature of a spe-
cial verdict, and not the evidence on which these ultimate facts are 
founded.”

Upon the findings of fact as made by it the Couit of 
Claims, as a conclusion of law, decided:

1. That, by the acceptance of the treaty with'bpain of 22 
February, 1819, and the cession of the Floridas, free of, an 
unincumbered by, the three private grants, the United States 
took and appropriated the property of Mr. Meade, and t lat 
he thereby, on the 19th of February, 1821, acquired a goo 
and valid claim against them for $37.3,879.88.

2. That the United States were not liable legally an ju 
dicially for such appropriation so taken for the pub ic us ,

* 12 Stat, at Large, 765. t 3 Wallace, 7.
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except by and through the investigation, allowance, and 
award of the commission appointed by the United States, 
under and in pursuance of the treaty with Spain of 22d of 
February, 1819, and that the decision of such commission 
dismissing the same was final and conclusive upon the claim-
ant, and bars a recovery upon the merits in this court.

3. That the joint resolution, 25th July, 1866, referring 
back this case after the same had been once decided by the 
former Court of Claims adversely to the claimant, was not 
a waiver of the said bar, and did not allow this court to ad-
judge and decide the case upon the merits irrespective of 
the decision and dismissal by the said commission.

And that judgment should be rendered herein for the de-
fendants, and the petition be dismissed.

From this decree the representative of Mr. Meade took 
an appeal here.

Messrs. Bradley and Cushing, for the appellant:
I. Mr. Meade’s submission of his claims upon Spain, to 

the Department of State, on the prospect of a treaty’s being 
concluded, was not an absolute surrender by him to the gov-
ernment of those claims, nor when both the government of 
Spain and the United States announced, in effect, that the 
treaty proposed would never be ratified—in other words, that 
there would be no treaty—was he bound forever from prose-
cuting his claims against Spain. When, therefore (1st), a 
treaty was signed but provisionally—the power to ratify being 
limited in point of time—and when (2d) Spain by refusing 
to ratify within the time declared that she would not agree 
to the treaty, and when (3d and finally), on the 21st August 
t e United States notified to her that the expectation of a 
treaty had proved a « delusive expectation,” and that from 
the next day “all the claims and pretensions of the United 
states will stand in the same situation as if that convention 

. never been made, ’—a notification which she made o-pe- 
an acceP^ance the situation—it cannot be doubted

that whatever authority had theretofore been given by Mr.
e to the United States, by filing his claims, became re-
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vocable by him. He now had a right, if he pleased, to pros-
ecute his own claims in his own way.

The fact that new negotiations were entered upon after-
wards, and that the treaty with a new construction of it, in 
virtue of new considerations received by Spain—this being in 
fact tantamount to a new treaty—was finally and years after-
wards concluded, does not affect our position; nor in view of 
the complete vacation of proceedings at the 23d of August, 
would our position be affected even if the treaty had been 
re-ratified, in its first sense. Mr. Meade’s submission we 
assume, therefore, became revocable.

II. It was actually revoked. Mr. Meade’s act in submit-
ting his claims to the tribunal created by Spain on his peti-
tion, and at the instance of the United States,—a submission made 
after the expiration of the time limited in the convention for 
the ratification thereof, and when there was no negotiation 
between Spain and the United States for the resumption of 
that convention,—when in point of fact, as is known,—though 
this is no part of the findings and, therefore, not properly 
spoken of, Spain had recalled her minister—and when, so 
far as anything appeared, there was no probability that the 
treaty would be ratified by Spain—was an actual and com-
plete revocation.

Mr. Meade accordingly accepted this condition of things. 
And to a tribunal appointed by the Spanish government 
“at the solicitation and with the approval of the Unite 
States, expressed before the signing of the treaty, actua y 
organized before the signature of the treaty was known in 
Spain, invested with judicial powers under the laws of Spam, 
and which had been appointed to hear and determine 
claims on Spain, he submitted his claims, and by that tri 
nal the amount was adjudicated on the 19th of x ay, 
When thus passed on and liquidated they weie no °»g 
within the jurisdiction of the commissioners. Our ecre 
of State, Mr. Adams, has said : “If anything in . 
tention can be made clear by human language, it is a 
claims provided for by the above stipulation, were 
condition as they had been exhibited at the time of
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that the authority and the trust of examining, ascertaining, 
and deciding their amount and validity, was solely and ex-
clusively committed to the commissioners.” He affirms that 
Mr. Meade’s claim, if comprised at all within the provisions of 
the treaty, was as an unsettled claim. But it was not unsettled 
in any sense whatever, as he himself argued, and the com-
missioners had no jurisdiction over that subject-matter. 
The claims which Mr. Meade had at the signing of the 
treaty, diverse in character, uncertain in validity, and unset-
tled as to amount, had been merged in the final judgment 
of a court of competent jurisdiction. Mr. Meade, in fact, 
came before the commissioners, as the findings show, only 
because he was 11 required.” to present his demand to them. 
He sought, as is plain by the findings, to make the govern-
ment pay irrespectively of that commission. The fact that 
when thus “required” to present his claim to the commis-
sioners, he followed up his petition, and got from them an 
order or call on Spain, under the treaty, to produce the 
vouchers he had surrendered and which were cancelled, 
cannot be availed of to support their jurisdiction. No con-
sent of Mr. Meade could give it. The agreement of both 
parties could not. The answer of Spain to that demand, as 
set out in the eighth finding, was conclusive “ that the award 
of the royal junta was a judicial decree, and final and con- 
c usive on the parties by the laws and customs of Spain, and 
that the vouchers were merged therein, and had been given 
upto be duly filed and credited in the department of finance.”

o commissioners decided that they had no authority to in-
vestigate or allow such a claim. They did not decide that 

1®.P®tl^10ner had no case against Spain, or upon the fund 
winch they were to distribute under the treaty, but that they 
ad no power or authority to investigate or allow that claim; 
ia is to say, that they had no jurisdiction over the subject-

matter, and they were right.
li<sh 8tate of things, the claim being formally estab- 
trihnnj? V O ln.stauce of our government, by the judicial 
a. . a C. a a,ld admitted “Oder ‘he most solemn act

e ue rom Spain, but with no board constituted to
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act upon it, the United States, “ against the will and consent 
of said Meade, did take and appropriate such indebtedness 
of the Spanish government, and did relinquish the same to 
Spain, and discharge and release Spain from the payment 
thereof,” they, by their minister at the court of Madrid 
having given to Spain “ a clear and distinct assurance that 
the debt due to Richard W. Meade would certainly be paid 
to him by the United States, if the treaty were ratified by 
the Spanish government, and the three private cessions an-
nulled;” and upon the faith of these assurances the Spanish 
government having annulled these grants, ratified the treaty, 
and ceded the Floridas to the United States, with an unin-
cumbered title. All this was duly notified to the United 
States; and “with full notice and knowledge of all these 
facts and circumstances,” on the 19th February, 1821, she 
accepted and assented to the treaty as ratified by Spain, and 
received the Floridas.

Did not this transaction take Mr. Meade’s case out of the 
operation of the treaty, even assuming that after the notice 
of the United States to Spain, of the 21st of August, 1819, 
and the award of the junta, it was not already outside of it?

And w7as not this appropriation of his debt so known and 
admitted, made under an implied, if not an express contract 
to make compensation therefor ?

But if the claim, in any form, after having passed into 
judgment of the Spanish tribunal, was still within the class 
of claims that the commissioners had a right to entertain, 
how stands the case ? That Mr. Meade had a just origin» 
claim against Spain no one denies. By the approval of » 
own government he had turned it into res judicata, an in 
doing so had been “ required ” by Spain to give up to er 
all the evidences of it. “ Required ” now by our own gov 
ernment to present his claim to our commissioners, an t ey 
having no power to consider it otherwise than indepenc en y 
of and anterior to the judgment of the junta, he calls on ou^ 
government to request from Spain, as in pursuance o 
treaty it secured a right to do, his original vouchers, 
purpose was plainly to present it in an unliquidate s <P
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It was only for the “ adjustment ” of claims under the com-
mission that the treaty gave a right to ask for these vouchers. 
The request to have the vouchers, was in substance a pre-
sentation of it in this form. Our government does so call 
on Spain for these vouchers, but from want of promptness, 
or want of efficiency, or from her having made the term of 
the commission too short, or from some other cause connected 
with her own management or mismanagement of this part 
of the thing, the commission expires before the vouchers are 
obtained. The government had undertaken to act as agent 
or attorney for Mr. Meade; to manage the whole matter; 
and the time to prove the claim in the unliquidated form, 
having, as that time was limited by the government, been 
too short for her to do her duty in the premises, surely a 
claim exists here for reimbursement in some other form. 
The case falls within what is said by Lord Chancellor Truro 
in De Bode v. The Queen.*  “It is admitted law that if the 
subject of a country is spoliated by a foreign government he 
is entitled to redress through the means of his own govern-
ment. But if through weakness, timidity, or any other cause 
on the part of his own government, no redress can be ob-
tained, then he has a claim against his own country.” And 
what is there unjust in this? The whole sum allowed by 
the government ($5,000,000) has been absorbed by other 
claims confessedly just. If Mr. Meade had another claim, 
and a just one also, then it is plain that Congress, in appro- 
piiating but $5,000,000, appropriated a sum insufficient to 
satisfy the just claims of American citizens, and should in 
some way pay more.
. III. Assuming, as the Court of Claims decides it was, that 
independently of the joint resolution of July 25th, 1866, the 
decision of the commissioners dismissing Mr. Meade’s claim, 
was a bar to recovery upon merits in the Court of Claims^ 

at joint resolution was a waiver of the bar. Had the case 
en referred in ordinary routine it would have probably 

een no bar. But it went back by the special action of Con-

* 3 Clarke, House of Lords, 465.
45VOL. IX.
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gress, to whose members it was known as fully as to the 
members of this court. There never was a case of which 
Congress had so thorough a knowledge. Nay, Congress had 
before them the decision of the Court of Claims dismissing 
the case on this very ground. Must we say that that body 
which established the Court of Claims for the ends of a great, 
beneficent, and liberal justice, has specially waived the former 
judgment of the Court of Claims and specially re-referred 
the case, only that the court may report its former decision 
and dismiss it upon a technical ground ? This would be to 
interpose for the United States a defence which it has itself 
withdrawn.

Mr. Hoar, Attorney-General, and Mr. Talbot, special counsel 
for the United States, contra :

I. The case assumed by the other side, even if it were ad-
mitted to be true, does not establish the existence of air act 
of Congress, a regulation of an executive department of the 
United States, or a -contract of the United States, express or 
implied, calling for the payment, by the United States, of 
the sum here claimed. Yet one of these three things must 
be shown in order to the recovery of a judgment against the 
government before the Court of Claims.

1. The treaty contains no such contract; its positive pro-
visions exclude such. For, in the first place, the underta - 
ing of the United States to make satisfaction for claims ex 
tended only “ to an amount not exceeding $5,000,000, an 
claims to that amount have been paid.

2. The same article which bound the United States o 
payment also provided for the ascertainment of what s iou  
be paid. • Those claims were to be paid which the stipu ae 
commission should, within the stipulated term, determi 
to be valid. Those, and no others; for the treaty was 
ultimate source, the first foundation, of the authonty 
commission, which was not the creature of mere 8
Its term of office was not a statute term; it was a 
term. Not its term only, but also its determinations, « 
their authority from the treaty. This ends the w 
so far as obligations to pay are imposed by the treaty.



Dec. 1869.] Mea de  v . Unite d  States . 707

Argument for the United States.

3. Nor can a judgment of the Court of Claims find lawful 
basis in the facts stated, as found by that court in the fifth 
finding. The basis of this finding lies among public Na-
tional acts—treaties between sovereigns—the construction 
of which is conclusion of law, and not finding of fact, as in 
transactions personal, and pertinent to the capacity of pri-
vate parties. [The learned counsel then went into certain 
public documents,particularly an official letter of Mr. Adams, 
our Secretary of State, and some depositions to show that the 
finding of the Court of Claims, as a finding of fact, was not 
warranted.]

4. Nor does a taking of private property for public use 
raise an implied contract for compensation which can be en-
forced in the Court of Claims. The obligation to compen-
sate for such property, until expressly delegated, rests upon 
the sovereign, upon Congress, and is not to be assumed by 
any subordinate branch of the government.

II. The validity of the claim is urged on the ground that 
the United States neglected to demand or to obtain in season 
the evidence from Spain, and the right to recover seems to 
be placed on the ground, that in respect to any claim w7hich 
the United States undertakes to conduct, they stand in the 
relation of attorney to the client in the prosecution of that 
claim, and are responsible for laches under precisely all the 
stringent rules of common law applicable to the personal 
relations of client and counsel. But the responsibility of 
an attorney to his client is founded on the fact that the 
attorney “undertakes to conduct” the business of his client 
for pay and compensation, a method in which the United 

tates never undertakes to conduct, with foreign govern-
ments, the claims of its citizens. The United States, then, 
never undertakes to conduct a case in the manner implied 

this proposition, and it falls to the ground for want of 
tacts to which it will apply.

Independently of all which the government is not respon- 
81 e for the laches of its officers or agents.*

* Gibbons v. United States, 8 Wallace, 269.
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Reply.—I. The government, it turns out, cannot stand upon 
the findings of fact by the Court of Claims; especially not 
upon the fifth one. *It  is compelled to attack them, and to say 
that that court when professing to find facts really made con-
clusions of law; and then it goes behind the findings to show 
error in them. The weakness of the government case is dis-
closed at once. We deny that the fifth finding is not a find-
ing of facts. Every finding which reports “ ultimate facts,” 
instead of reporting by prouts and in his verbis, the evidence 
on which those facts rest, might be attacked as not being a 
finding of fact.*  Yet it is precisely this sort of facts, “ ulti-
mate facts,” that this court, by its general rules, requires 
the Court of Claims to find and send up to it, and for not 
finding and sending up which, but for finding and sending 
up instead the evidence of those facts—the sort of thing which 
the government here argues should be sent up—that in 
United States v. Johnson^ this court returned the record to 
the Court of Claims, in order to send things in a cleaner 
form. This court wants a case, not the evidence from which 
a case is made up. It has confidence in the ability of the 
Court of Claims to find the facts; il a tribunal which,” as it 
declared in United States v. Adams,\ “ must, of necessity, in-
quire into them fully, and which having ample time, and 
being otherwise every way competent, may be relied on to 
state them truly.” Certainly it will be conceded that every 
one of the findings in the fifth finding may be a fact. And 
when the Court of Claims finds each as a fact—finding after-
wards, conclusions of law upon them all, as facts those find 
ings must, now and here, and while the case is a hearing 
upon the present record, be received as facts. If the govern 
ment had any objection to the form of the finding, it shou 
have asked the court below to alter the form; or shoul now 
ask this court to send it back, as was done in United to es 
y. Johnson,'§ for a better shape. Unreformed it stands as a 
finding of facts. And a rule of court makes such a n in 
equivalent to a special verdict, the place of which it supp1

* See what is said in United States v. Johnson, 6 Wallace, 
f 6 Wallace, 111. J lb. HO. § Xb<
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If the finding here were a special verdict in fact, would it 
be tolerated that counsel should go behind it, and by letters 
of Mr. Adams or Mr. Meade, or depositions, or diplomatic 
notes, show that the jury had come to a wrong verdict? 
Standing in the place of a special verdict it stands above at-
tack, and even above criticism.

II. The United States received a valuable consideration 
from Mr. Meade specifically, for all its engagements, in-
cluding the one about vouchers. The surrender by Spain 
of what it regarded as one of “ the most precise, clear, and 
conclusive articles,” and the acquisition by the United States 
of three large tracts of land, whose acquisition was a sine 
qua non of a treaty, was this consideration. It was bound 
by the highest obligations, therefore, to transact its business 
efficiently.

The position that the United States, after having received 
the price of great treaties stipulated for by its plenipotentia-
ries in dealing with foreign courts, may, with this price un-
returned, disregard the engagement of those its high agents, 
and say that because such officers had no direction to make 
such stipulations, therefore that they, the government, will 
not pay for what they have received, and are now enjoying, 
is one that cannot have been well considered.

Mr. Justice CLIFFORD delivered the opinion of the court. 
Private claims against the government of the United States, 

founded upon any law of Congress, or upon any regulation 
o an executive department, or upon any contract, express 
or implied, with the government, are within the jurisdiction 
of the Court of Claims, as appears by the second section of 
t e act passed to amend the act establishing that court.*

Comprehensive as that provision is, still doubts were en- 
ertained whether the claim of the appellant was not excluded 
rom the jurisdiction of the court by the ninth section of the 

amendatory act, but all doubt upon the subject was removed 
J t e joint resolution subsequently passed, by which Con-

* 12 Stat, at Large, 765.
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gress, in express terms, referred the claim to that court for 
adjudication, to be examined and decided in the same man-
ner as other claims against the United States under existing 
laws.*

I. Pursuant to that authority the appellant, as the repre-
sentative of the deceased claimant, presented his petition to 
the Court of Claims, setting forth very fully the nature of 
his alleged cause of action and the ground upon which he 
claims to recover in this case. His ancestor, the decedent, 
was a native-born citizen of the United States. Early in the 
present century he went to Spain, and while resident there 
became extensively engaged in commerce with that country. 
He was there during the invasion of the French under Na-
poleon, and continued to reside there until the treaty of 
amity, settlement and limits between Spain and the United 
States was ratified by both parties. Throughout that period 
he was constantly engaged in mercantile pursuits, and he 
also entered into numerous contracts with the government 
of that country, prior to the date of the treaty, by means of 
which Spain became very largely his debtor.

Part of his claims consisted of fourteen unliquidated ac-
counts for goods sold and delivered, and it also appears that 
he was illegally arrested during that period, and that he was 
imprisoned by the order of the government, for which wrongs 
and personal injuries he also held large unliquidated claims. 
Unable to regain his freedom from the unjust imprisonment 
he sought the aid of the United States, and it appears that it 
was not until our government interfered that he was release 
from his confinement. Both before and after the date o 
the treaty he invoked the aid of the government of the Unite 
States in collecting his claims, as well those arising from con 
tracts as those arising from unjust imprisonment and per 
sonal injuries. . ,

Prior to the date of the treaty the claimant file m 
office of the Secretary of State a notice of his claims a»a1^ 
that government, amounting, as he alleged, to four hun

* 14 Stat, at Large, 611.
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thousand dollars, and the finding of the court below shows 
that the notice so filed was one of the notices referred to and 
included in the treaty between the two countries. Reclama-
tions were also made by many other citizens of the United 
States upon Spain for wrongs and injuries suffered by them 
through the acts or official orders of that government, no-
tices of which were either filed ih the State Department or 
had been presented to the minister of the United States resi-
dent in that country. Questions of great magnitude also 
touching treaty obligations previously contracted, the settle-
ment of disputed territorial limits, and the cession of new 
territorial possessions, were under diplomatic discussion be-
tween the plenipotentiaries of the two governments.

Pending these reclamations, and at a moment when the 
state of the negotiations presented strong hopes that they 
might terminate successfully, the claimant informed the Sec-
retary of State that it had been intimated to him that if he 
would advance a further sum of money to that government 
he might procure a grant of lands in Florida sufficient to 
cover the whole amount of his claims. Evidently his pur-
pose was to ascertain whether such a grant, if made, would 
be sanctioned and respected by the United States in case the 
then pending negotiations should be successful and Florida 
should be ceded to our jurisdiction.

II. Equal and exact justice to all the claimants was what 
our government was endeavoring to secure by the negotia-
tions, and of course the suggestion received no encourage-
ment whatever, as it contemplated a separate provision for 
one, to the exclusion of the rest. On the contrary, the reply 
of the Secretary was to the effect that if the treaty of cession 
vas concluded it would contain a provision that all grants 

m e after a given date, to be fixed by the contracting par-
ies, s ould be null and of no effect. Influenced by that 

reP y he abandoned any further attempt to collect his claims 
} procuring a grant of land and submitted the same to the 

epaitment “for that protection which his govern-
ment may think proper to grant.”

On the twenty-second of February, 1819, the treaty of
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amity, settlement and limits was signed by the respective 
plenipotentiaries of the two countries, and the Senate of the 
United States ratified the same on the twenty-fourth of the 
same month.*

All the territories which belonged to Spain, situated to 
the eastward of the Mississippi, known by the name of East 
and West Florida, were agreed to be ceded to the United 
States in full property and sovereignty, the United States 
contracting that all the grants of land made therein by Spain, 
or by her lawful authorities, before the twenty-fourth of 
January, 1818, the date when the first proposal for the ces-
sion was made, shall be ratified and confirmed to the persons 
in the possession of the lands, to the same extent that the 
same grants would be valid if the territories had remained 
under the dominion of the former sovereign, but the con-
tracting parties also stipulated, in the same article of the 
treaty, that all grants made subsequent to that date “ are 
hereby declared and agreed to be null and void.”

Animated with a desire of conciliation and with the object 
of putting an end to all differences existing between them, 
the contracting parties reciprocally renounced all claims for 
damages which they themselves or their respective citizens 
and subjects “ have suffered until the time of signing this 
treaty.” Such claims for damages so renounced by the re-
spective parties, on the one side or the other, were classifie 
in the ninth article of the treaty under different heads, but 
it will not be necessary to refer to any of the classifications 
with much particularity except to the fifth class renounce 
by the United States, which releases all claims of our citi 
zens “ until the signature of this treaty,” statements o 
which soliciting the interposition of the government of t e 
United States have been presented to the Department o 
State or to the minister of the United. States subsequent 
the antecedent convention between the two countries.

Claims to which the described renunciation exten s^er 
declared by the eleventh article of the treaty to be en ir 
cancelled, and the United States contracted, not 00 y

* 8 Stat, at Large, 264; 3 Executive Journal, 177.
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exonerate Spain from all demands in future on account of 
such claims, but also “ to make satisfaction to their citizens 
for the same to an amount not exceeding five millions of 
dollars.” Subsequent demand by the United States for any 
such claim was entirely prohibited, and the United States 
also contracted to appoint three commissioners to ascertain 
and adjudicate the full amount of all such claims, and the 
stipulation was that the commisioners should receive, ex-
amine, and decide upon the amount and validity of all the 
claims of citizens of the United States so renounced and can-
celled. They were also authorized to hear and examine on 
oath every question relative to the said claims, and to receive 
all suitable authentic testimony concerning the same, and 
the sovereign of Spain contracted to furnish all such docu-
ments and elucidations as were in the possession of that 
government for the adjustment of the claims according to 
the principles of justice, the law of nations, and the stipula-
tions of the prior treaty between the contracting parties.

III. Viewed in the light of these several suggestions 
nothing can be more certain than the conclusion that the 
claims in question, at the time the treaty was signed, were 
included in its provisions, and “ that the authority and the 
trust of examining, ascertaining, and deciding upon their 
amount and validity were solely and exclusively committed 
to the commissioners” to be appointed under the treaty. 
Beyond question they were at that date unliquidated claims 
of a citizen of the United States, statements of which, solicit-
ing the interposition of our government, had not only been 
presented to the Department of State, but also to the minister 
of the United States, showing to a demonstration that the 
claims of the ancestor of the appellant were within the very 
words of the treaty.

Prompt action by the United States in ratifying the treaty 
1 not, however, have the effect to secure corresponding 

promptitude on the part of the other contracting party, 
cay ensued, which for a time was wholly unexplained; 
at it soon cams to be understood that it arose from the fact, 
at pending the negotiations three grants of large tracts of
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land, situated in the ceded territories, had been made, which 
our government regarded as null and void under the closing 
provision of the eighth article of the treaty. Determined 
not to protect those grants, the Secretary of State instructed 
our minister to explain and declare, upon the exchange of 
ratifications, that the exchange was made “ with a full and 
clear understanding between the plenipotentiaries of both 
the high contracting parties that these grants were among 
the grants thus declared null and void.”

On the receipt of that despatch Spain refused to ratify the 
treaty, and, through her minister sent here for that purpose, 
objected to that requirement as inconsistent with the treaty, 
and he insisted that such a declaration, if made, would “tend 
directly to annul one of its most clear, precise, and conclu-
sive articles.” Pending this discussion, the period fixed by 
the treaty for the exchange of the ratifications expired; but 
the United States notified the Spanish government the day 
previous, that if the six months expired without such rati-
fication they should hold themselves free to press and en-
force their claims and pretensions in any and every mode 
consistent with honor that their interests may require.

Confessedly, some of the expressions of that despatch in-
dicated that the United States might, under some circum-
stances, be induced to refuse to carry the treaty into effect, 
but they never made any such decision, and never did any 
act or uttered a sentiment which authorized the claimants 
interested in its provisions to assume that they had come to 
any such conclusion. Nothing of the kind was ever inti 
mated by the minister sent here from Spain, and the cor 
respondence which ensued shows conclusively that neit er 
party contemplated any such result. He came for exp ana 
tions but he was told, before any reply was given to a 
part of his communication, that the President wishe. to 
informed whether he was the bearer of the ratifications^ 
the treaty previously signed and committed to the c ar^ 
of our minister for that purpose. Obliged to answer 
inquiry in the negative, he found it necessary to give e . 
nations in behalf of his own government before requ o



Dec. 1869.] Mea de  v . Unit ed  Stat es . 715

Opinion of the court.

any from the United States. Reference is made to that cor-
respondence to show that the treaty as signed was never 
abandoned by either party, and nothing was ever given or 
promised by the United States except what is therein stipu-
lated to secure its ratification.

New articles to the treaty were not required by the new 
minister, and he was emphatically7 told by the Secretary of 
State that the United States could not, consistently with what 
was due to themselves, stipulate any new engagements as 
the price of obtaining the ratification of the old; that the 
declaration which our minister was instructed to deliver at 
the exchange of the ratifications of the treaty with regard 
to the eighth article, was not intended to annul or in the 
slightest degree to alter or impair the stipulations of that 
article; that the only object in view was to guard his gov-
ernment, and all persons interested in any of the annulled 
grants, against the possible expectation or pretence that 
those grants would be made valid by the treaty.

Although the Secretary of State informed the minister 
sent here for explanations that the question of ratification 
on the part of the United States must be again submitted 
to the Senate, because the six months had expired, still he 
insisted that it should be ratified by the other contracting 
party without delay and without any alterations, showing 
conclusively that the consummation of the arrangement was 
both contemplated and desired.*

Power’ to annul the grants in question, or to declare 
em null and void, as required by our government, it was 

insisted by the Spanish negotiators, did not reside in the 
alone, that the consent of the Cortes must first be had 

before the required declaration could be made; and it does 
not appear that any attempt was made on the part of our 
government to controvert that proposition. Further delay 

essaiily ensued, but the consent of the Cortes was given 
on the fifth of October, 1820, and on the twenty-fourth of 

same month Spain ratified the treaty without alteration 
amendment.

* 4 American State Papers, 683.
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Occurring, as these matters did, in the recess of the Senate, 
further action was necessarily deferred until the meeting of 
Congress. By special message the President, on the thir-
teenth of February, 1821, informed the Senate that the min-
ister of Spain had given notice that he was ready to exchange 
the ratifications of the treaty, and it appears that the Senate, 
on the nineteenth of the same month, again consented to 
and advised the President to ratify it, without making any 
amendment to the same, or suggesting any qualification what-
ever to any of its provisions.*

Application had been made by the deceased claimant to 
the government of Spain, before his claims were transmitted 
to the State Department, requesting that the King would 
appoint a commission to liquidate his claims; but, on the 
seventeenth of January, 1819, when the prospect brightened 
that a treaty would be concluded, he submitted his claims 
to the Department of State « for that protection which his 
government may think proper to grant.”

No such commission was appointed until after the minister 
who signed the treaty had been recalled, and the United 
States had been informed by his successor that his govern-
ment regarded the declaration which our minister was in-
structed to exact, when the ratifications of the treaty should 
be exchanged, as tending “ directly to annul one of its most 
clear, precise, and conclusive articles.” Reluctant to make 
the required declaration, Spain recalled her ministei an 
«suspended the ratification of the treaty;” and. on the 
seventh of May, 1819, she appointed the commission pre 
viously requested by the claimant, and it appears t at 
commission in eleven days afterwards informed the c aim, 
ant that they were prepared to receive his proofs an eai 
his explanations.!

They, the commissioners, proceeded promptly to e 
charge of their duties, and on the thirty-first of Augus 
lowing they notified the claimant to produce the °^UI^ 
tary evidences to support his claims, and it appeals t ia

* 3 Executive Journal, 244.
f Meade v. United States, 2 Nott & Huntingdon, 2 .
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in the course of a few weeks, transmitted the originals to 
the commission. Perfect success attended his efforts, as the 
commission, with the express and formal approval of the 
King, on the nineteenth of May, 1820, made an award in 
his favor for the sum of three hundred and seventy-three 
thousand eight hundred and seventy-nine dollars and eighty-
eight cents, in our currency, which included his fourteen un-
liquidated contract claims, with interest to the time of such 
liquidation; and also a sum in gross on account of his claims 
for personal injuries.

Justice had been denied him for years, but it was now 
promptly accorded in the award, and the finding of the court 
below shows that the King at the same time approved a cer-
tificate of the award, in accordance with the laws and cus-
toms of the country, and delivered the same to the claimant 
as conclusive evidence of the verity of the award. By the 
fourth finding of the court below it also appears that the 
United States was notified of that result, both by the govern-
ment of Spain and by the claimant, and that the Secretary 
of State expressed his approval of it to both parties. Five 
days before the treaty was, the second time, submitted to 
the Senate for their advice, the claimant addressed a me-
morial to the President, making known for the first time 
what his pretensions were in the new aspect of his claim.

V. Briefly7 stated, they were to the effect that the Senate, if 
the treaty should be.submitted for ratification, should either 
annex a new article recognizing his claim as expressed in the 
award made after the treaty was signed, or, if that could not 
be conceded, that the fifth renunciation should be explicitly 
excepted from the ratification and expunged from the treaty. 
Unless he could have a distinct recognition of his claim, 
e asked, as an act of justice, that the alternative request 

might be granted, that he might “ be left free to prosecute 
tie claim where it is unquestionably due, unembarrassed 
with the imposing renunciation of my country.” Stronger 
anguage to express his convictions that his claim, as it ex-

isted when the treaty was signed, was included in the fifth 
renunciation of the same, could not well be chosen than lie
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employed in that memorial, where he says that it is his “de-
cided election to abide the issue of an appeal to the moral 
sense and good faith of that nation rather than the chances 
of that contingent and long-deferred indemnity provided for 
the other claims into whose company mine has been intro-
duced by the treaty.”

Addressed, as the memorial was, to the President, he re-
ferred it to the Secretary of State for his opinion, and nothing 
can be more conclusive as to the views of the Executive 
than the report of the head of the State Department. By 
the statement of the memorial itself, said Mr. Adams, it was 
questionable to the Cortes and to the Minister of Finance 
whether or not the claim was included in the renunciation 
of the ninth article. If it was, said the secretary, the claim-
ant will be entitled to the immunities stipulated by the treaty 
and in the form provided by the same instrument ; if it was not, 
his resort is, as it originally was, exclusively to the Spanish 
government, and the Cortes, in recognizing his claim, have 
given directions for his payment. Both the memorial and 
the report of the Secretary of State were communicated to 
the Senate the next day after the treaty was transmitted for 
the consideration of that body.

Authority to appoint commissioners was conferred upon 
the President, as stipulated in the eleventh article of the 
treaty, by the fourth section of the act of the third of March, 
1821, and it is well known that they were duly appointed 
and commissioned as therein required.*

They were duly organized, as required, and exercised the 
functions of their office for the period of three years. Dur 
ing that time the claimant, as the finding of the suboi dinate 
court shows, presented his claim to the commissioners as ex 
pressed in the award made by the Spanish commission, an i 
appears that the commissioners of the United States re use 
to allow the claim in that form. He was fully hear , 
they ruled and decided that the only claims which t ey ft 
authority to investigate and allow were claims existing pi

* 3 Stat, at Large, 639.
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to the date of the treaty, and that inasmuch as the award 
presented was subsequent to the date of the treaty, they had 
no authority to investigate or allow it; and it appears that 
they accordingly rejected and dismissed the petition upon 
the ground that the evidence produced was not sufficient to 
establish the claim.

Plain as the decree of the commissioners is, it is not pos-
sible to misunderstand their views. They held that all un-
liquidated claims of our citizens upon that government, state-
ments of which,«soliciting the interposition of our govern-
ment, had been presented to the Department of State, or to 
the minister of the United States in Spain, since the former 
convention and prior to the signature of the treaty, were 
within their jurisdiction, but that liquidated claims or claims 
of a subsequent date were not within their jurisdiction. Such 
also were the views of the Secretary of State in his very able 
despatch of the twenty-ninth of April, 1823, addressed to the 
chargé d’affaires from Spain.*

He shows«to a demonstration that the time of the signa-
ture, and not that of the ratification of either of the parties, 
nor that of the exchange of ratifications, is expressly agreed 
upon as the time, until which the claims and the statements 
of them to the Department of State, or to the minister of the 
United States in Spain, had been received, which claims 
were, on the part of the United States, renounced by the 
fifth renunciation.

His reasoning is, that it could not have been the intention 
of the parties that they should renounce claims, or admit 
statements of them, not known to the party assuming the 
obligation at the time of contracting it ; and the court here 
entirely concurs in that- construction of the article. What-
ever claims, therefore, might arise, or whatever statements 
0 them might be made after the signature of the treaty, were 
Dot within that provision, because they could not, with pro-
priety, be provided for in any such stipulation.

eyond all doubt it was unliquidated claims for which pro-

Senate Document, Second Session, 18th Congress, 248.



720 Mead e v . Unite d  Stat es . [Sup. Ct.

Opinion of the court.

vision was made, and neither party contracted that the other 
should determine their amount or validity, but the stipulation 
on the part of the United States was, that three commis-
sioners should be appointed by the President, by and with 
the advice and consent of the Senate, and that the commis-
sioners should determine the amount and validity of all such 
claims of our citizens.

Examined in the light of these suggestions we concur in 
the views of Mr. Adams, as expressed in that despatch, that 
“ if anything in human intention can be made clear by human 
language, it is, that the claims provided for by the above 
stipulation were in the condition, as they had been exhibited, 
at the time of the treaty.”*

VI. Transactions between the claimant and the govern-
ment of Spain, subsequent to the signature of the treaty, 
could not be evidence to the commissioners of the condition 
of the claim at the time of that signature, and for that reason 
the court is of the opinion that the decision of the commis-
sioners rejecting the claim, as expressed in that award, was 
correct. They did not reject the unliquidated claims of the 
appellant, as filed in the State Department, nor as presented 
to our. minister in Madrid before the treaty was signed.!

Unambiguous as the decision of the commissioners is, there 
is no reason to suppose that the claimant was misled even 
for a moment. He knew that he had a right to present his 
claims to the commissioners as they existed at the time the 
treaty was signed, but he elected to stand upon the claim as 
it was expressed in the award, and he must abide the result» 
as in the opinion of this court the decision of the commis 
sioners that the award was not within the stipulations of the 
treaty is correct.

Suppose all the preceding suggestions are correct, stil t e 
claimant insists that the judgment must be reversed on ac 
count of what appears in the fifth finding of the court. 11 
explained the court below there find as follows: (!•) J 
the Cortes refused to annul the three grants in question un ~

* 1 Senate Documents, Second Session, 18th Congress, 250.
f 1 Rep. Com., First Session, 20th Congress, No. 58.
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the United States should agree to pay and discharge in full 
the indebtedness of Spain to the deceased claimant, as recog-
nized in the award of the Spanish commission. (2.) That the 
United States, by their minister at the court of Madrid, gave 
to Spain “a clear and distinct assurance that the debt due 
to the claimant would certainly be paid to him by the United 
States if the treaty was ratified, and the said grants wTere 
totally annulled.” (3.) That the Spanish government, upon 
the faith of those assurances, annulled the grants and ratified 
the treaty. (4.) That the claimant duly notified the govern-
ment of the United States of these facts, and of the assur-
ances so given by our minister, and that the notice was duly 
received by the President, and was by him communicated to 
the Senate, at the same time that the advice of that body was 
asked, the second time, as to the ratification of the treaty. 
(5.) That the United States, with full notice and knowledge 
of all the facts and circumstances set forth in that finding, 
did accept and assent to the treaty as ratified by Spain, and 
became seized and possessed of the ceded territories.

Without stopping to show that the findings are contra-
dicted by the testimony of our minister, or that they are im-
probable in themselves, or that they are unsupported by any 
satisfactory evidence, we proceed at once to remark that the 
claimant is entitled to the full benefit of the rule that the 
facts found in the court below are to be regarded as in the 
nature of a special verdict. Grant all that, still the findings 
are subject to many criticisms.

By what means did the court become judicially informed 
that the Cortes refused to annul the grants in question until 
the United States should agree to pay and discharge in full 
the award held by the claimant? Oral proof to that effect 
could haidly be obtained which would be of a satisfactory 
c aiacter, and if proof of that kind was not introduced, then 
t e inquiry arises: Upon what evidence does the finding rest?

egislative bodies usually act by decree, resolution, order, 
or vote, but nothing of the kind is referred to as existing in 

is case. Depositions of two witnesses were introduced to 
s ow that our minister gave the assurances specified in the

46VOL. IX.
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finding, but he states in his deposition that he does not re-
member that he ever gave any such assurances, and there is 
no reason to conclude that he ever intended to enter into any 
contract upon that subject. Who knows that the govern-
ment of Spain in deciding to annul those grants acted upon 
the faith of. the assurances given by our minister that the 
claims of the ancestor of the appellant would be paid in full, 
as expressed in the award made long after the treaty was 
signed ; and if no one is able to give testimony to that effect, 
by what means was the conclusion formed ? Tested by these 
or any similar considerations it is easy to see that the several 
conclusions embraced in the fifth finding are conclusions of 
law rather than conclusions of fact, as they depend mainly, 
if not entirely, upon the construction of public acts, diplo-
matic despatches, and treaty stipulations.

Regarded in that light the finding of the court below may 
be re-examined here on appeal, but it is not necessary to 
rest the decision in this case upon that ground, as by the 
very terms of the finding it appears that the assurances which 
it is supposed misled the Cortes were given by our minister, 
and there is no evidence whatever that in giving the assur-
ances he acted in pursuance of any instructions from the 
President or by virtue of any authority from the United 
States. Negotiations are usually conducted under instruc-
tions from the President,, and the provision of the Constitu-
tion is that “ he (the President) shall have power, by an 
with the advice and consent of the Senate, to make treaties, 
provided two-thirds of the Senators present concur.

Such an assurance as that supposed could not be given y 
any minister of the United States, except upon the condition 
that it should become a treaty stipulation, and as sue e 
subject to the approval of the President and be latifie J 
the Senate, as required by the Constitution. . .

Even if the finding had any foundation in fact, it is clear 
that the act of our minister in giving the assurances wa 
wholly without authority, and that the act was null an vol , 
which must have been known to the Spanish governme 
and to the claimant.
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VII. Examination will next be made of certain other com-
plaints made by the appellant, as exhibited in the eighth 
finding of the court below. The substance of that finding 
is as follows: (1,.) That the claimant, on the seventh of 
April, 1823, and before the commissioners under the treaty 
rejected his claim as founded upon the award, requested the 
United States to procure from the Spanish government his 
original vouchers and evidences of indebtedness; that the 
United States made the demand as requested, but that the 
Spanish government positively refused to comply with the 
request, upon the ground that the award was a judicial de-
cree and was final and conclusive. (2.) That the Spanish 
government did subsequently assure the United States that 
the vouchers and documents w'ould be given up, but that 
the same never were produced, and have ever since been, 
and still are, withheld. (3.) That by reason of such refusal 
and neglect on the part of Spain, the commissioners never 
considered or allowed his claim; that they allowed the claims 
of other persons, existing prior to the treaty, to an amount 
greater in the aggregate than the five million dollars pro-
vided by the treaty, and that the commission, after making 
those awards, expired.

Regarded in the most favorable light, the facts stated in 
the finding do not show any ground of action against the 
United States: (1.) Because it appears that the claimant 
never presented to the commissioners his unliquidated claims 
as they were filed in the State Department, or as they existed 
at the time the treaty was signed. (2.) Because the finding 
does not show that he ever intended to present his claims 
in that form to the commissioners, nor that he was prevented 
from so doing by the neglect and refusal of that government 
to produce his original vouchers and documents. (3.) That 
even if the finding did show that he intended to present his 
claims in that form, and that he was injured by the alleged 
neglect and refusal, still the admission would not benefit the 
appellant, as the finding, with that admission superadded, 
would not show any cause of action against the United States 
within the acts of Congress conferring jurisdiction upon the
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Court of Claims, as it would not show a claim founded upon 
any law of Congress or upon any regulation of an executive 
department, nor any claim founded upon any contract, ex-
press or implied, with the government of the United States.

VIII. Some consideration must also be given to certain 
general propositions submitted by the appellant as tending 
to bring his case within the scope of an implied contract.

1. He contends that the United States had no power to 
release Spain from her obligations due to the ancestor of 
the appellant, without his assent, except upon the condition 
of making him just compensation for his claims.

Special examination of that topic or of its conditions and 
qualifications is not necessary, as the case before the court 
comes within the rule, as conceded by the appellant, as his 
ancestor did submit his claims to the Department of State 
for that protection which his government might think proper 
to grant; and the finding of the court below is that the claim-
ant, both before and after the date of the treaty, did invoke 
the aid of the United States in collecting his claims, both 
those arising on contracts and those arising from personal 
injuries.*

2. Attempt is also made to maintain the proposition that 
the power which the claimant gave to the United States to 
make reclamations in his behalf became revokable by him 
after the six months fixed by the treaty for the exchange of 
the ratifications had expired, but the proposition is wholly 
inadmissible, as the effect would be that whenever any such 
misunderstanding should arise between the contracting par-
ties, the negotiations might be controlled by a single claim 
ant having some pecuniary interest in the treaty.

3. Next suggestion is that the act of the claimant in su , 
mitting his claims to the Spanish commission operated as a 
full and complete revocation of the power he previous y 
granted to the United States to adjust his claims, but tie 
proposition is even less defensible than the preceding o»^

* 2 Eep. Com., 1st Session, 22d Congress, No. 316; 3 Senate Docu 
1st Session, 19th Congress, p. 66 ; De Bode v. The Queen, 3 ouse o 
Cases, 449.



Dec. 1869.] Mead e v . Unite d  States . 725

Opinion of the court.

as it would enable one of the contracting parties, by making 
terms with a citizen of the other party, to avoid the obliga-
tion of fulfilling a treaty stipulation.

4. Remark upon the sixth finding of the court does not 
seem to be necessary, as what has been said in response to 
the fifth finding furnishes a full answer to every deduction 
made from it by the claimant. This award was made long 
after the treaty was signed, and the claim in that form never 
was included in the fifth renunciation. In his memorial he 
requested that a new article might be added to the treaty, 
making provision for the payment of his claim as expressed 
in the award, or that the fifth renunciation might be ex-
punged, but the request was not granted, nor coilld it have 
been in the alternative form without defeating, in all proba-
bility, the whole arrangement.

Entitled as the claimant clearly was to prove his unliqui-
dated claims before the commissioners, it is much to be re-
gretted that he did not seasonably come to the conclusion 
to adopt that course and avail himself of the plain right se-
cured to him by the treaty. His error in that behalf increased 
the equation to other claimants, and now his only remedy is 
by an appeal to the equity of Congress.

Under the circumstances one or two observations upon 
the conclusions of law certified by the court below will be 
sufficient. We do not concur in the first nor the second 
finding, except that part of it where the court say that the 
decision of the commissioners appointed by the United 
States dismissing the claim was final and conclusive, and 
bars a recovery upon the merits in that court. We concur 
also in the third conclusion of law, and direct that the iudff- 
ment be

Affir med .

Mr. Justice BRADLEY had not taken his seat upon the 
Bench when this judgment was given; and the case was 
argued February 28th and March 1st, 1870, before Mr. Jus-
tice STRONG had taken his seat.
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Chic ago  v . Greer .

1. The court expresses its dissatisfaction at the manner in which a plaintiff
in error sends a case here, without argument, either oral or printed, 
thus leaving the court to search the entire record to find out whether 
error had been committed; increasing the trouble moreover by a gen-
eral exception to the charge instead of specific exceptions to parts com-
plained of; this, in yiolation of the Rules of Court.

2. Where a party had contracted for a large quantity of a thing in a manu-
factured state, and refused afterwards to take it, evidence is properly 
given that material in a raw state had been so far prepared to manufac-
ture the thing contracted for as that it was injured for anything else; 
and that there was no sale in the market for the thing contracted for 
and refused.

3. An admission by the authorized agent of a city, authorized to contract
for a thing for the city’s use, that he thought the city liable, to a certain 
extent, for a thing which was furnished to it in professed discharge of 
a contract, because the city had used the thing, may go to the jury as an 
admission of the fact of use, in suit against the city by the party furnish-
ing the thing, and where the city sets up as a defence that the thing fur-
nished was not the thing agreed to be furnished.

4. A person having had sufficient experience to be an expert in testing the
strength of hose, may state that a particular test applied ex parte, was 
not a fair one.

5. At what rates other persons offered or undertook at another time to make
a particular thing for a defendant, is not evidence in a suit by a plain-
tiff on the defendant’s contract to pay him a greater sum if he woul 
make the same thing, at the time contracted for.

6. The testimony of a person, not an expert, that fire-hose of a peculiar size
which the city had contracted for, would “ not answer the city s pur 
pose,” is inadmissible on a suit by the manufacturer against the city 
for the contract price; inadmissible both because the witness is not an 
expert, and because in such a suit the only questions are what di t e 
contract call for, and what did the manufacturer furnish.

7. Exceptions to a charge dismissed, the j ury having, as this court consi ere ,
been rightly charged as to law, and the facts having been fairly e 
them.

Error  to the Circuit Court for the District of Northern 
Illinois; the case was thus:

In July, 1867, the city of Chicago published an advertise^ 
nient inviting bids for the manufacture of 13,000 feet o 
leather fire-hose, containing specifications as to the qua i 
of material and manufacture, and providing that the os
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should be warranted to stand a, pressure of 200 lbs. to the square 
inch. The hose was to be deliverable and to be tested in 
Chicago, on the 1st September. One Greer, a manufacturer 
of hose in Philadelphia, in response, made a bid in writing 
for the contract, the hose “ to be tested in a fair and impartial 
manner, and to be made to stand 200 lbs. pressure to the square 
inch,” &c. This bid or proposal was accepted and awarded 
to Greer, who immediately began to make the hose. By 
the end of August he had made and sent to Chicago 2150 
feet of it. At that date he had also made 1000 feet more, 
which was on the way to Chicago when he received a tele-
gram to send no more hose; the telegram stated that it did 
not stand the contract test, would not bear the stipulated 
pressure, and would not be accepted; and also that the hose 
which had been received was subject to his order. Greer 
had, at this time, also procured and prepared the material 
for, and was engaged in the manufacture of the remainder 
of the hose contracted for. Greer, upon receiving the tele-
gram, went to Chicago, saw the city agents, and informed 
them that he declined to waive his rights under the contract; 
that he desired a public trial in the city of Chicago, and 
asked that an engine might be placed at his disposal, for the 
purpose of testing the hose. The board informed him that 
it had been tested and had burst, refused to allow him the 
use of an engine, and told him that they had entered into a 
contract with another party, one Gates, for 10,000 feet of 
hose, and that they could not do anything with regard to his 
hose. After some discussions between the parties—the city 
still declining to keep the hose which they had received, or 
to leceive any new—Greer sued them in assumpsit to recover 
amages for an alleged breach of contract. The principal 

questions mooted at the trial were whether the contract set 
forth in the declaration was proved, whether the plaintiff 
had complied with the obligations assumed by him (the 

ie question here being as to whether the hose came up 
e test), and what damages, if any, had been sustained 

y the plaintiff in consequence of the refusal of the city to 
receive the hose and pay for ^according to the contract.
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The jury found a verdict for the plaintiff for $11,093.50, and 
a motion for new trial having been made and refused, judg-
ment was entered against the city. It now sued out this 
writ of error.

The plaintiff, Greer, on the trial, sought to prove that his 
hose had been subjected to two public tests in Philadelphia, 
in November and December, 1867, and at each of such tests 
sustained without injury a pressure of more than 200 pounds 
per square inch. The city, on the other hand, proved two 
tests in Chicago, prior to the rejection of the hose, which, as 
they considered, showed a different result. The hose had in 
fact from some cause, burst. Greer, in answer to what was 
thus set up, sought to show that these last tests were made 
without notice to him, in his absence, and that they were 
not made “ in a fair and impartial manner.” On the case 
coming here it appeared that the plaintiff’ had taken excep-
tions to evidence, and had excepted generally to the charge, 
no particular parts in which it was alleged to be erroneous 
being mentioned.

t

I. The exceptions to evidence were:
First. Because the court allowed Greer to show that about 

700 sides of leather were cut, making 7000 feet of 10| inch 
hose; that it was impossible to use that leather for any other 
than that size of hose called 10| inch hose. Also, that 10| 
inch hose was a remarkable size in the United States, an 
not made except on special order; that he could not use sue 
hose except for Chicago; that to cut it down to 9 inch hose 
would be a loss both of material and labor.

Second. Because it allowed a statement of one of the re 
commissioners of the city, which he had made in com ersa 
tion with an agent of Greer, after a question about the ose 
had arisen, to go to the jury. This commissioner was one 
of a committee who made the contract, and the statemen 
was that “ to a certain extent he thought the city lia e or 
damages on the contract, on account of using the hose jo 
fires.” The court, in allowing the statement to , 
jury, told them that what was stated “by the aut onz



Dec. 1869.] Chica go  v . Gree r . 729

Statement of the case.

agent of the board as a fact, and not as an opinion,” would 
be competent.

Third. Because one Edward Smidt (who had testified that 
he was a machinist for fifteen years, and manufacturer of 
steam-gauo-es for eleven, that he had tested leather fire-hose 
several times, though he had not had much experience in 
doing so), was allowed to state “whether, in oYder.to make 
a fair and accurate test of such hose by water pressure,” it 
would be necessary to do certain things specified.

Fourth and Fifth. Because the court refused to allow the 
city to show the rate at which they had contracted for hose 
with Gates, on the difficulty occurring with the plaintiff, 
Greer, and how offers made by other persons compared with 
Greer’s when he took the contract.

Sixth.—The point of this exception is revealed by the bill, 
giving the testimony on cross-examination by Greer’s coun-
sel of one Richards, a witness of the city, and for twenty 
years a tanner and currier, and who had given his opinion 
as an expert as to the proper mode of testing fire-hose. The 
bill ran thus :

Q. What is the best leather for making leather fire-hose ?
-4. Leather made from slaughtered hides.
■By Mr. Davis, counsel of the city. I submit that this is imma-

terial; the witness was not examined in regard to it. The con-
tract calls for a specific kind of leather.

(Objection overruled by the court; to which ruling the de-
fendant’s counsel then and there excepted.)

Q. What kind of leather was the hose you saw tested?
A It was a superior grade of leather; I call it the “ Union 

tanned.”

Seventh.—Because the court refused to let the city put in 
evidence a copy of a letter written by the city to Greer, after 
t e hose sent by him to the city had been tested by such a 
process as they professed to consider a fair one; no notice 

aving been given by him to produce the original.
ighth and Ninth.—Because the court refused to allow one 

t e fire commissioners of the city, whose business it was
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to assist in investigating the origin of fires, but who, on a 
question by the court, stated that he did not profess to be 
an expert in hose, to state whether he considered that Greer’s 
hose would answer the city’s purpose; whether it could be 
safely used at fires, and whether it was of any value to the 
city.

Tenth.—Because the court refused to allow a witness to 
testify how the quality of the hose which they had got from 
Gates compared with the quality of the hose sent by Greer.

II. Exceptions as to the charge.—The court charged on the 
subject generally; charging,

1st. In respect to the time when the hose was to be delivered, 
substantially; that Greer’s agreement was to furnish the 
hose by the 1st of September, 1867; and that unless the 
delivery, at that time, was waived by the city; or unless the 
city had rendered the delivery, or offer to deliver, by that 
time, an unnecessary act, Greer was bound to furnish the 
hose by that day.

2d. In respect to the failure to put the contract in writing. — 
After observing that one of the city commissioners had tes-
tified that this contract was in the usual way, and that if this 
was the usual way in which contracts with the city weie 
made, it was to be regretted that a practice of thus making 
them had grown up; that the true way for the protection 
of the interests of all parties was, when an advertisement 
was made for proposals, and they were presented and ac-
cepted, that a written contract should be entered into by the 
city with the party proposing, setting forth specifically t e 
terms of the contract—the court charged that if the adver 
tisement was clear and distinct, and if the proposals were 
also clear, and they were accepted in the terms in which t ey 
were made, simply and absolutely, that that containe t 
contract between the parties.

3d. As to the testing of the hose.—This part left to the jury 
the question of fact, viz.: whether the hose was ma e 
stand, when tested in a fair and impartial manner, a pressu 
of 200 pounds to the square inch; whether the tests, at 
cago, when the hose burst, had been applied in a air a
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impartial manner, and in a way to do justice to the rights 
of both parties, plaintiff and defendant ?

The court further said:

“You will bear in mind, of course, in connection with this, 
the testimony as to the test that is generally applied in other 
cities, as compared with what was applied here. And also the 
testimony bearing upon this point: that it could hardly be ex-
pected that every foot of hose that might be made would stand 
such a pressure; that there might be some latent defects in the 
leather, which in testing might not stand such a pressure. Of 
course, as I understand the testimony, if there should be a defect 
in some instances in that respect, that would not absolutely de-
feat the liability of the city. Because it would be fair that the 
contract should be understood in the manner in which men who 
are skilled in the business would understand it. And as I ap-
prehend the testimony, it might well happen that in so large a 
quantity of hose as the plaintiff agreed to furnish, there might 
be occasionally a defect in the leather which would be unknown, 
and which no skill could entirely guard against. I thirik that, 
under such circumstances, it is only fair that the party should 
have an opportunity to remedy the defect up to a certain limit, 
f you think there is such a deficiency in this respect, so many 

defects as to satisfy you the hose did not come up to the quality 
esignated in the contract, then, of course, the party has not 

complied with the contract in that particular.”

The city excepted generally to so much of the charge as 
related to the three matters above presented.

No person appeared as counsel for the city and neither was any 
wf filed for it; the case being submitted by it on a record 

0 a hundred and forty-one pages.

Goudy for the defendant in error.

Mr. Justice STRONG delivered the opinion of the court. 
Precisely what questions are intended to be raised here

IT*  inf°rmed- °ral argument has been submitted 
bee in error« No brief of points has

en ed, nor has any assignment of errors been made.
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We are left to search the entire record to discover, if pos-
sible, some fault in the pleadings, or in the rulings of the 
Circuit Court, and this without any intimation that any error 
is alleged to have been committed, other than is given by 
the fact that a writ of error has been sued out. We find, 
indeed, that ten exceptions were taken at the trial to the ad-
mission or rejection of evidence, the effects of which were 
to bring upon the record the rulings of the court, but we are 
not informed that it is even claimed those rulings were erro-
neous. Three exceptions, most indefinite, were also taken 
to the charge of the court delivered to the jury, but it is not 
now alleged that any portion of the charge was not in strict 
accordance with the law. In view of this state of facts the 
judgment might, with great propriety, be affirmed without 
further remarks. We have, however, examined all the ex-
ceptions taken in the court below, and discovered nothing 
of which the plaintiff in error has any right to complain.

The first exception was to the admission of evidence tend-
ing to show what progress the plaintiff had made toward 
the performance of his part of the contract when the city 
gave him notice that the hose would not be received. Sub-
ject to the exception it was proved that the plaintiff then 
had on hand a large quantity of leather, which he had cut 
down for seven thousand feet of ten-and-a-half-inch hose, 
such as was required by the contract; that there was no sale 
in the market for such hose; that consequently, on the re 
fusal of the defendant to take it, he was compelled to cut i 
down again for nine-inch hose, which could be sold, and t at 
this involved a large loss of leather, as well as of labor. . t 
is plain the evidence has a direct bearing upon the question 
what amount of damages the plaintiff' was entitled to recover, 
if entitled to recover at all. The loss resulting from 
waste of leather and of labor was an immediate an nec® 
sary consequence of the refusal of the city to comp y J* 1 
its contract. The evidence was, therefore, properly .

The second exception was, that the court permi e 
plaintiff to give in evidence the declaration of one o 
board of fire commissioners of the city, who were au
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to purchase hose, to the effect that he thought the city was 
liable on the contract, to a certain extent, on account of its 
having used the hose for fires. It may be admitted that the 
witness’s expression of opinion, had it stood alone, would 
not have been admissible; but it was connected with the ad-
mission of the fact that the city had used a portion of the 
hose, not simply in testing it, but for the extinguishment of 
fires. The fact was a material one, bearing upon the ques-
tions whether there had been a contract, and whether the 
hose delivered was such as the contract demanded. The ad-
mission of the fact was by an authorized agent of the city, 
one who had participated in making the contract. There 
was, therefore, no error in receiving the evidence.

We discover no error in admitting the testimony of Ed-
ward Smidt, to which exception was taken. He was proved 
to have been an expert, sufficiently to justify his being per-
mitted to state what is, and what is not, a proper mode of 
testing the strength of leather fire-hose. He was a manu-
facturer of steam-gauges, and he had repeatedly tested hose. 
It having been claimed by the defendant that the hose offered 
would not bear the required test, it was certainly competent 
for the plaintiff to prove that the ex parte test applied by 
the city was not a fair one, and, of course, to prove what 
constitutes “ a fair and satisfactory test,” such as was pro-
vided for in the contract.

The fourth and fifth exceptions present the question whe-
ther the defendant should have been permitted to prove at 
what rates it had made a contract for hose with another 
party, and what bids were offered when that other contract 
was made. It is impossible to see how this could have had 
any legitimate bearing upon the questions presented by the 
case\ If the city was liable at all to the plaintiff, clearly its 
lability can be measured only by the contract made with 
liai. The extent of its obligation is not to be found in 
another contract made with another party. The evidence 
0 ered was, therefore, rightly excluded.

he sixth exception is to an answer given by one of. the 
e endant s witnesses to a question ^propounded to him on
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cross-examination. He was asked, “What is the best leather 
for making leather fire-hose?” to which he answered, “Lea-
ther made from slaughtered hides.” To this the defendant 
objected, and took an exception because the court admitted 
it. We are not informed, and we do not perceive how he 
could have been prejudiced by the answer. Let it be, it was 
immaterial; still it was not hurtful. It was, however, ad-
missible, if for no other reason, because it tended to furnish 
a test of the value of the opinions the witness had expressed 
in his testimony in chief.

The next exception is that the court refused to permit a 
copy of a letter to the plaintiff to be given in evidence, when 
no notice had been given to produce the original. It needs no 
argument to show that the decision of the court was correct.

The eighth and ninth exceptions are that the court would 
not allow a witness, not an expert, to give his opinion that 
the plaintiff’s hose would not answer the purpose of the 
city, that it could not be safely used at fires, and that it was 
of no value to the city. We see nd error in this. To say 
nothing of the medium of proof (the opinion of a witness 
not an expert), the subject was objectionable. It is obviouslj 
quite immaterial whether the expectations of the city from 
the contract were realized, or whether it had made an inju-
dicious bargain. The real question was, whether the plain 
tiff had fulfilled, or offered to fulfil, his part of the contract. 
It is observable, however, that the witness did afterwar s 
substantially answer the questions proposed, and that the e 
fendant had the benefit of his answers.

The tenth exception is that a witness, after having tes 1 
fied he had not examined the quality of the plaintiff s lose 
at all, was not permitted to answer the question how it com 
pared with hose the city had bought from anothei person. 
How he could have answered the question it is not easy 
see, but, if he could, the hose purchased from that o 
person was not the standard by which that of the p ai 
•was agreed to be measured. The parties had xe 
own standard. The only legitimate rule was that w 
contract provided.
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We pass now to the exceptions taken to the charge of the 
court. They are to so much of the charge as relates to the 
time within which the contract was to be performed, and also 
to so much as relates to the testing of the hose, and also to 
so much as relates to the failure to put the contract in writing. 
In regard to these it may be observed that they are not taken 
conformably with the fourth rule of the court, which requires 
an exceptant to state distinctly the several matters of law in 
the charge to which he excepts, and declares that such matters 
of law, and those only, shall be inserted in the bill of excep-
tions and allowed by the court. But we have examined the 
entire charge and found nothing of which the plaintiff in 
error has any just reason to complain. It was fairly sub-
mitted to the jury to find what the contract was, whether it 
had been concluded, what the parties had agreed respecting 
the time for performance by the plaintiff, whether the plain-
tiff was in any default, whether the hose offered came up to 
the required standard, and whether the tests applied had 
been made, as the contract required, “in a fair and impar-
tial manner.” In regard to the failure to put the contract 
in writing the court said little more than to express regret 
that the city usually made such contracts (as it had been 
proved), without reducing them to a written form, adding 
only, “that if the advertisement” (for proposals), “is clear 
and distinct, and if the proposals are also clear, and they 
are accepted in the terms in which they are made, simply 
and absolutely, that contains the contract between the par-
ties.” Surely this was unexceptionable. We add only, that 
a motion for a new trial, being an appeal to the discretion 
of the court in which the trial has taken place, the action of 
that court in overruling it is not reviewable in error.

Judgme nt  aff irmed  with  cost s .
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Supe rvis ors  v . Dura nt .

An amendment by allowing, nunc pro tunc, an entry, omitted at the proper 
time by inadvertence, in the journal record of the clerk, of the issue 
of a writ of peremptory mandamus; and an amendment by the marshal 
to his return, so as to show that he had exhibited the original writ to 
the party served, allowed as matters of common practice.

Error  to the Circuit Court for the District of Iowa.
The writ of error in this case, which was a proceeding of 

the United States ex relatione Durant against the Board of 
Supervisors of Poweshiek County, Iowa, brought up a pe-
tition, on the part of the relator, for an alternative writ of 
mandamus to the supervisors of the county just named, 
commanding them to levy a tax sufficient to pay a certain 
judgment which he held against the county, or show cause 
for not so doing; the order for an alternative mandamus, 
and the issuing-of the same; a return demurrer to the re-
turn, and an order for peremptory mandamus; application 
for attachment against the supervisors for not obeying the 
peremptory writ, and an order for attachment.

Several objections were taken to the proceedings on the 
part of the supervisors, but no brief was filed in the case in 
support of them, nor was there an appearance of counsel.

One of the objections was, that the wrii of peremptory 
mandamus was issued without any order of the court hav-
ing been entered upon the journal record of the clerk. The 
order .was made by the court, and a note of it had been en-
tered upon the clerk’s docket, and also upon the judge s. 
The court, on motion, allowed the entry to be made in the 
journal nunc pro tunc.

Objection was also taken to the return of the marsha, 
that it did not appear that the original writ of the peremp 
tory mandamus was exhibited at the time of the service o 
same upon the supervisors. The court allowed the ieturn 
of the marshal to be amended by adding the vioids. 
also exhibited the original writ to each of the foregoing
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named persons so served, and I finally left it with said 
Snow,” who was chairman of the board.

Mr. Grant, for the relator, having submitted the case with 
a few remarks—

Mr. Justice NELSOH subsequently delivered the opinion 
of the court, to the effect, that as to the entry which the 
court on motion allowed to be made in the journal nunc pro 
tunc, as the matter was one which arose from the inadver-
tence of the clerk, the entry was but common practice and 
matter of course, and that the amendment to the marshal's 
return was of daily practice also.

The judgment for the writ of attachment was accordingly
Aff irmed .

Wise  v . All is .

1. In giving notice, under the 15th section of the Patent Act of July 4th,
1836, of the names and places of residence of those by whom he intends 
to prove a previous use or knowledge of the thing, and where the same 
had been used, the party giving notice is not bound to be so specific as 
to relieve the other from all inquiry or effort to investigate the facts. 
If he fairly puts his adversary in the way that he may ascertain all that 
is necessary to his defence or answer, it is all that can be required, and 
he is not bound by his notice to impose an unnecessary and embarrassing 
restriction on his own right of producing proof of what he asserts.

2. Held, therefore, in a suit for infringing a patent for balancing millstones,
t at when, in addition to the particular town or city in which such 
arge objects as millstones are used, the name and residence of the wit-

ness by whom that use was to be proved was also given, there was suf-
ficient precision and certainty in the notice.

On  certificate of division of opinion between the judges 
of the Circuit Court for the District of Wisconsin.
. The Fatent Act of July 4th, 1836, referring to suits for 
^infringement of patents, enacts by its 15th section that 

w enever the defendant relies in his defence on the fact 
ot a previous invention, knowledge, or use of the thing 
patented, he shall state in his notice of special matter the

47VOL. IX.
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names and places of residence of those whom he intends to 
prove to have possessed a prior knowledge of the thing, and 
where the same had been used.”

This section being in force, Wise sued Allis in the court 
below for infringement of a patent for an improvement in 
balancing millstones. The défendent pleaded the general 
issue, and also gave notice that the invention claimed was 
well known and in general use before the patentee professed 
to have invented it, and he specified Utica, Rochester, Buf-
falo, Albany, New York City, and Brooklyn, in the State of 
New York, as the places where it had so been used, and gave 
the names of witnesses in each of those places by whom he 
expected to prove that fact; but he did not specify the mills 
in which the supposed prior use had been made.

On the trial the 'judges of the Circuit Court differed in 
opinion as to whether the notice was sufficiently specific in 
its reference to the places where the prior use was had, and 
certified that difference to this court in the shape of two 
questions, in substance, to wit, this, whether the evidence 
of use, taken under that notice, was admissible. In form, 
the questions were :

1st. Is the defendant entitled, under his notice, to give 
evidence of the use of said invention or millstone balance y 
any person or persons prior to the alleged invention by the 
patentee thereof?

2d. Should evidence of such prior use of said invention or 
millstone balance be excluded on the ground that the notice 
aforesaid is defective and insufficient for the purpose o 
such evidence ?

Mr. Walker, for the defendant, contended,
That the notice did not specify place: that Utica, Roche, 

ter, Buffalo, Albany, New York City, or Brooklyn, wer 
deed each a place. So was England, India, France, p» 
or Wisconsin, each a place. To refer the plainti to 
York City, with her population of 1,300,000, an iel J. 
numbering 916, as the- place where prior use was m 
his invention, was mockery. Reference to the wioe



Dec. 1869.] Wise  v . Alli s . 739

Opinion of the court.

of Wisconsin, Iowa, Minnesota, or Kansas, would have been 
to a less number of people or mills; and to a place where 
search could have been made with far less of danger. Under 
this notice, after plaintiff had travelled from Wisconsin to 
New York City; had gone the rounds of nine hundred and 
fifteen of her mills, and returned after incurring onerous 
expenses, and finding nothing like his invention, and all this 
within thirty days; he might still be defeated on the trial, 
by having the fact sprung upon him in evidence, that it was 
the very nine hundred and sixteenth mill in which his cher-
ished invention had been used. Then why not have told 
him so at first, in the notice? He could then have gone to 
that mill at once. If he had found the notice true, he could 
have abandoned an unjust suit. If false, could have prepared 
to repel a pirate’s unjust defence. Yet, New York was but 
one of six large cities named in the notice to be searched by 
the plaintiff within thirty days, and a thousand miles away.

Jh'. Jf. II. Carpenter, contra.

Mr. Justice MILLER delivered the opinion of the court. 
The degree of particularity or certainty necessary in pleas 

and notices is an ever-recurring question in judicial pro-
ceedings, and can never be effectually disposed of so long as 
new and varying circumstances may present the question in 
new aspects.

The object of the rule is undoubtedly to enable the other 
party to make such answer or response to the matter set up 
1,1 the plea or notice, either by way of pleading or of evi-
dence, or such cross-examination of the witness of the party 
setting up the plea or notice as the facts of his case may 
enable him to do. In other words, to apprise him fairly of 
wbat he may expect to meet under the plea or notice.*

In the case before us, in addition to the common law 
■° es, Congress has, for the protection of patentees, made an 
enactment on the subject. With the requirements of this 
8atute the defendant has complied, so far as the names and 

* Teese v. Huntingdon, 23 Howard, 10.
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residence of the witnesses are concerned; but it is denied 
that he has been sufficiently specific as to the places where 
the use wras to be shown. It is said that it is not sufficient 
to name the city, but that the particular mill in which the 
invention had been used must be pointed out. But we can-
not take judicial notice how many, or how few, mills using 
stones may be in any particular locality. In some town 
there may be but one. Nor do we think that the party giv-
ing notice is bound to be so specific as to relieve the other 
from all inquiry or effort to investigate the facts. If he 
fairly puts his adversary in the way that he may ascertain 
all that is necessary to his defence or answer, it is all that 
can be required, and he is not bound by his notice to impose 
an unnecessary and embarrassing restriction on his own 
right of producing proof of what he asserts. We are all, 
therefore, of opinion, that when, in addition to the particular 
town or city in which such large objects as millstones are 
used, the name and residence of the witness by whom that 
use is to be proved is also given, there is sufficient precision 
and certainty in the notice.*

The questions propounded are accordingly answered: the 
first in the affirmative, and the second in the negative.

Wilk ins  v . Ellet t , Adminis trator .

A voluntary payment of a debt to. a foreign administrator held goo 
against the claim of an administrator duly appointed at the omic 
the debtor, in which last place the debt was paid; there having 
creditors of the intestate in this last place, nor any persons t 
tied as distributees.

Err or  to the Circuit Court for the Western District
Tennessee; the case was this:

Quarles being domiciled in the State of Alabama, 
there, and letters of administration were theie ta en

* Phillips v. Page, 24 Howard, 164.
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one Goodloe, of that State. Wilkins, a resident of Memphis, 
Tennessee, owed the estate $3455, and being called upon at 
Memphis by Goodloe, the administrator, paid the debt and 
took a receipt. Goodloe duly accounted before the Probate 
Court in Alabama for the sum thus received. Afterwards, 
Ellett, a citizen of the State of Virginia, and who professed 
to be next of kin to the deceased, took out letter^ of admin-
istration in Tennessee, and brought this suit against Wilkins 
to recover the same debt. There were no creditors or per-
sons entitled as distributees of the intestate in the State of 
Tennessee. The court below, holding that the voluntary 
payment by Wilkins to the Alabama administrator was in 
his own wrong, gave judgment for the plaintiff. Wilkins, 
the debtor, now brought the case to this court; the question, 
of course, being whether voluntary payment to the foreign 
administrator had discharged the home one.

JA. D. K. McRae, in support of the judgment below:
The identical question in this case has been presented and 

settled in Tennessee.*  It is there taken for granted as settled 
doctrine in England and America, that an administrator ap-
pointed in one country is not by virtue of such appointment 
entitled to sue, in his official capacity, in any other country’. 
He is a stranger to the debt, without authority to receive or 
give acquittance.

Judge Story, who, in Trecothick v. Austin,f uttered a dic-
tum to a contrary effect, directly controverts the position of 
the dictum in his Conflict of Laws,| where the question is 
properly presented with its qualifications.

Messrs. Humes and Poston, contra.

Mr. Justice NELSON delivered the opinion of the court. 
It has long been settled, and is a principle of universal 

jurisprudence, in all civilized nations, that the personal

* Young, Administrator v. O’Neal, 3 Sneed, 55. 
f 4 Mason, 16-33.
t Conflict of Laws, 514, 514 a, 514 6, 515.
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estate of the deceased is to be regarded, for the purposes of 
succession and distribution, wherever situated, as having no 
other locality than that of his domicile; and, if he dies in-
testate, the succession is governed by the law of the place 
where he was domiciled at the time of his decease, and not 
by the conflicting laws of the various places where the prop-
erty happened at the time to be situated.*  The original 
administrator, therefore, with letters taken out at the place 
of the domicile, is invested with the title to all the personal 
property of the deceased for the purpose of collecting the 
effects of the estate, paying the debts, and making distribu-
tion of the residue, according to the law of the place, or di-
rections of the will, as the case may be.

It is true, if any portion of the estate is situated in another 
country, he cannot recover possession by suit without taking 
out letters of administration from the proper tribunalinthat 
country, as the original letters can confer upon him no extra-
territorial authority. The difficulty does not lie in any de-
fect of title to the possession, but in a limitation or qualifica-
tion of the general principles in respect to personal property 
by the comity of nations, founded upon the policy of the 
foreign country to protect the interests of its home creditors. 
These letters are regarded as merely ancillary to the original 
letters, as to the collection and distribution of the effects, 
and generally are simply made subservient to the claims of 
the domestic creditors, the residuum being transmitted to t ie 
probate court of the country of the domicile, for the fina 
settlement of the estate. It is upon this qualification oft e 
law of comity and consequent inability of the original a 
ministrator to sue in the foreign country, upon which t e 
objection is founded to the validity of the voluntary pay 
ment by the foreign debtor to him. „

There is doubtless some plausibility in it, growing ou o 
the interest of the home creditors. But it has not ®en r 
garded of sufficient weight to carry with it the judicia nin 
of the country. With the exception of the case in t e

* 2 Kent’s Commentaries, 429; Story’s Conflict of Laws, I 379.
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of Tennessee, none have been referred to, nor have our own 
researches found any, maintaining the invalidity of the pay-
ment. The question has been directly and indirectly before 
several of the courts of the States, and the opinions have all 
been in one direction—in favor of the validity.*

Mr. Justice Story, in his Conflict of Laws,f has expressed 
a doubt as it respects the soundness of the doctrine upon 
principles of international law, and which is mainly relied 
on in the present case by the defendant in error. He had 
affirmed it in Trecothick v. Austin, and he admits in a note,| 
that if a debtor be found in a foreign country where the 
creditor died, and where he had his domicile, and was sued 
by the administrator, he could not protect himself by a plea 
that he was liable to pay only-to an administrator appointed 
at the place of his (the creditor’s) domicile. All debts follow 
the person, not of the debtor in respect of the right or prop-
erty, but of the creditor, to whom due.§

Jud gmen t  rever sed .

Walker  v . Walk er ’s Exec uto r .

1. A covenant by a husband for the maintenance of the wife, contained in 
a deed of separation between them, through the medium of trustees, 
where the consideration is apparent, must now be regarded on authority 
as valid, notwithstanding the serious objections to such deeds. It will 
accordingly be enforced in equity, if it appear that the deed was not 
made in contemplation of a future possible separation, but in respect to 
one which was to occur immediately, or for the continuance of one that 
had already taken place. And this especially if the separation was 
occasioned by the misconduct of the husband, and the provision for the 
wife’s support was reasonable under the circumstances, and no more

------------ ------------- ----------------
Williams v. Storrs, 6 Johnson’s Chancery, 353; Doolittle v. Lewis, 7 

•51; Vroom v. Van Horne, 10 Paige, 549, 557; Schultz v. Pulver, 11 
endell, 361; Trecothick v. Austin, 4 Mason, 33; Stevens v. Gaylord, 11 
assachusetts, 256 ; Nisbet v. Stewart, 2 Devereux & Battle, 24; Parsons 

”• Lyman, 20 New York, 108.
t 2 515 a. | lb. 432. g Thorne v. Watkins, 2 Vesey, Sr., 35.



744 Walk er  r. Walker . [Sup. Ct.

Statement of the case.

than a court before which she was entitled to carry her grievances would 
have decreed to her as alimony.

2. The validity of such a covenant is not impaired by the fact that the deed
contains a provision that if the parties should afterwards come to-
gether, the trust should remain and be executed in like manner, as if 
they should remain separate.

3. A husband may be chargeable as trustee with the income of his wife’s
separate property, and if he have received it from her to invest it for 
her, and have not invested it, he will be so charged at her suit, whether 
the income be of property which he has settled upon her, or be income 
from some other separate property of hers.

4. The Federal courts where they have jurisdiction will enforce, for the fur-
therance of justice, the same rules in the adjustment of claims against 
ancillary executors, that the local courts would do in favor of their own 
citizens.

5. A widow, by being a mere formal party to a deed of compromise between
the heirs-at-law of a decedent and his residuary devisees, by which a 
specific sum is given to the former and the residue of the estate to the 
latter, does not estop herself from coming upon the estate with a claim 
for separate moneys of hers, received by her husband to invest for her, 
but which he did not so invest; she having done nothing to conceal her 
claim from the residuary devisees, and the “residue” which the heirs 
surrendered having been a residue after the proper settlement of the 
estate.

6. Nor does she estop herself from asserting such a claim against her hus-
band’s executors, by her acceptance of a provision under his will which 
makes a limited provision for her, to be received, with income under a 
certain trust deed, in satisfaction of dower.

7. The view of the court below upon an ancient item of account, somew a
obscure, and where there was but little evidence, not disturbed.

8. The estate of a husband, who had maltreated his wife, and obtaine ro a
her the income of her separate property under a promise to invest i 
her, but who did not so invest it, charged after his death with infe* j 
compounded annually, through a long term of years, and depnve 
commissions for services as trustee.

Appeal  from the Circuit Court for the District of Massa 
chusetts; the case was this :

In September, 1845, Dr. William Walker, then a .g 
of Charlestown, Massachusetts, without cause, compe e 
wife and two of their children to leave his house. e 
this time he had treated his wife with great bars ’1C33^ 
cruelty, proceeding so far as to inflict personal vl° e^a&ga_ 
her. This conduct entitled his wife, by the law s o x 
chusetts, to a decree of divorce from bed and boar , <■



Dec. 1869.] Walker  v. Walker . 745

Statement of the case.

a proper allowance of alimony; and, with a view to obtain 
these, she applied to counsel to take legal proceedings against 
her husband. On learning this Dr. Walker sought the ad-
vice of his friend, Uriel Crocker, and requested him to confer 
with a lawyer on the subject. This friendly service was per-
formed by Mr. Crocker, and the conference resulted in rec-
ommending the husband to settle on his wife $50,000, and 
that articles of separation between them be executed. It 
was considered that the sum agreed on was a suitable settle- 
ment under the circumstances, as nearly the same amount had 
been obtained by Dr. Walker from the estate of his wife’s 
father, and as Dr. Walker wras, independently of this, a per-
son of fortune; his estate at the time having been between 
three and four hundred thousand dollars.

The parties adopted the recommendation of Mr. Crocker 
and his conferee, and on that basis the articles of separation 
were drawn and executed. By these articles Dr. Walker 
transferred to trustees, in trust for his wife, the amount of 
property agreed upon, and directed the income to be paid to 
her during her life. This transfer was, however, on the ex-
press condition that Mrs. Walker should release her possi-
bility of dower, when asked to do so, to all the real estate 
which he should sell during his lifetime, and if she survived 
him, that she should release her right of dower to his entire 
estate. The trustees on their part covenanted to indemnify 
the husband from all payment of alimony thereafter, and the 
deed contained a stipulation that if the parties should after-
wards come together the trust should remain, and be exe-
cuted in like manner, as if they should live separate.

The parties continued to live apart, after the execution of 
these articles, until the month of April, 1846, when Mrs. 

alker returned to her husband at his request, and again 
or a certain time lived with him.

he main controversy in this case grew out of transac- 
lons which occurred after Mrs. Walker thus returned to her 

husband’s house.
The money was admitted to have been always paid by 
o trustees into Mrs. Walker’s own hands. And that in
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September, 1846, when the first payment after her return 
to her husband’s house was due under the deed of trust, 
Dr. Walker went to Mr. Crocker, the managing trustee, 
with an order for the money from his wife, and stated that 
she had agreed that he should invest the amount for her, 
with the sum of one thousand dollars previously paid to her 
at Crocker’s request.

As to the rest of this part of the case—assuming that the 
testimony of a daughter, Miss Emily Walker (by whose tes-
timony the facts in regard to it were in a considerable de-
gree sought to be established), could be relied on—the facts 
were these:

On the occasion of a second payment, which was made 
to the wife in person, as were the rest, Miss Walker tes-
tified that her father wished her mother to give him the 
money unconditionally, saying that she had no need of it, 
now that she was in the house with him, and that all her 
wants were supplied; but the request was declined. The 
subject was discussed between the parties for several days, 
and finally Mrs. Walker surrendered the checks for the 
money, on the promise of her husband to invest them for her 
at the time he received them. The same discussion ensued 
when the next payment was made, and the same strugg e 
occurred on the part of the husband to get the money from 
the wife without any promise, and with the same result on 
agreement by him to invest it for her. The discussion an 
struggle were renewed on the occasion of the receipt by the 
wife of the third payment, and was ended by the husban 
promising the wife to invest the check then on hand, an 
all future checks which he should receive from her, foi er 
benefit. After this there was quiet in the family, an & 
Walker, relying on her husband’s promise, paid to im, 
while she remained in his house, the successive 
they were received from the trustee. In 1855, Di. a 
was taken ill. His daughter, already named, testified as 
what took place during this illness as follows:

11 He said that he was very ill; that he could not liv 7 
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weeks, perhaps not many days; that there were some things 
which he had neglected to attend to; that this neglect troubled 
him a great deal. He had neglected, he said, to invest the 
money which he had received from my mother, which she had 
received from the trustee, Mr. Crocker; that he had intended to 
invest it; that the difficulty with him had been to find a safe 
investment; that it was her money, and all she had; that it 
would not do to risk anything with it. This he said to me, not 
once but many times.”

The witness was sharply cross-examined, and otherwise 
attempted to be discredited; but nothing was said by her, 
or shown by others, to bring into doubt her original state-
ment.

At another time—having previously requested Crocker to 
defer the payment of a sum of money then due to his wife, 
on account of his apprehension that she would be unwilling 
to have it invested for her, as he wished to do—he desired 
Crocker to go to his house and pay his wife the money, 
as he had a good chance to invest it. In fact the whole evi-
dence made it clear that Dr. Walker received the income 
of his wife’s estate from her hands on the condition that he 
would invest it, as received, for her benefit, and that he 
agreed to this condition.

Mrs. Walker lived with her husband until June, 1860, 
when she again abandoned his house on account of his cruel 
treatment of herself and their daughters, and remained away 
from him during the residue of his life.

After the separation in June, 1860, Dr. Walker went to 
reside in Newport, R. I., and died there in 1865, leaving more 
than a million of dollars of estate, and a will, which, after 
setting aside $180,000 in trust, to secure from the income to 
his wife, with the rents of the $50,000, settled in 1846, an 
annual income of $3000; and to his children the remaining 
income; and after various legacies, including that of most 

his silver plate between his wife and daughters, left the 
of his estate to literary and scientific institutions.

e provision made by his will for his wife was declared by 
e will to be “ in full and in lieu of her dower.”
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Letters testamentary were granted on Dr. Walker’s estate 
in Rhode Island; but letters ancillary were also granted in 
Massachusetts, where he had a large amount of personal 
property as well as in Rhode Island.

The granting of letters testamentary upon Dr. Walker’s 
estate was opposed by his heirs-at-law, and after the grant 
of the letters, they threatening to seek to have them vacated, 
a compromise was effected, and a deed executed accordingly, 
between the heirs and the residuary devisees, by which the 
former released to the latter, after the payment to them-
selves of a considerable sum of money, the residue of the 
estate, after payment of all debts and just claims upon it. 
Mrs. Walker was a formal party to'this deed.

Mrs. Walker now, October Term, 1865, filed a bill against 
her husband’s executors, alleging a trust or investment as 
respected the moneys which she had paid into his hands, and 
calling for an account.

The executors, either by the answer or in the argument, 
set up as defences to the bill,

1. That the original article of separation, having been a 
voluntary agreement of husband and wife to live separately, 
was invalid; and the trust created by it of course invalid 
also; that this especially was so as the instrument was con-
strued by the other side, for that this construction made it

1 his interest to oppose his wife’s return to his house, since he 
would have then both to support her and to let her have the 
separate income also.

2. That as to the sums received from his wife, equity 
would not make Dr. Walker a trustee for her; that if he 
could properly be a trustee at any time, yet that during the 
cohabitation of the parties the trust was suspended; moie- 
over that the evidence was insufficient to show any intention 
to make himself such trustee in fact; the bill not being file 
until twenty years after the alleged promises weie ma e, 
and the evidence to support it being chiefly that of t ® 
daughter, a witness naturally inclined to the mothei s si e, 
and whose statements were largely colored by her opinions 
and feelings.
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3. That Dr. Walker having died in Rhode Island, and his 
will having been proved there, this suit should have been 
brought there and not in Massachusetts, where it was 
brought.

4. That Mrs. Walker, having been a party to the deed of 
compromise, was estopped from bringing this suit.

5. That by accepting the provisions of her husband’s will 
she had waived all right to maintain a suit like the present 
one.

The court below sustained the bill; held Dr. Walker a 
trustee to invest for his wife the income of the settled prop-
erty received by him from her; and referred the case to a 
master for an account. The master charged Dr. Walker’s 
estate accordingly, charging him also interest compounded 
annually, but allowed him commissions as trustee, $1682.38. 
He also allowed his estate a credit of $2400, which was 
claimed by it in virtue of a receipt of his wife’s, thus:

“Out of the sum of 2087 dollars and 97 cents, which I have 
received of the trustees, as specified in their two first accounts, 
I have refunded to my husband $1500, fifteen hundred dollars, 
being part payment of 24 hundred dollars, which he gave, at my 
request and on my account, in equal proportion to my two sons; 
and I agree that the like sum of 12 hundred dollars shall be given 
successively to my other children, Frances, Kate, and Abby, in 
such manner as may be agreed upon between me and my husband, 
as far as the income or the trust property will allow, reserving 
to mj self the right to use as much of said income as I may need 
for private expenses and any charitable objects I may wish to 
favor.

“Eliz a  Walker .
“Bosto n , March 27, 1847.”

The Circuit Court affirmed this report, giving Mrs. Walker 
a ecree for $81,750.85; and Mrs. Walker appealed, assert-
ing among other things that not only was Dr. Walker en- 

e to no commissions as trustee, but that his conduct was 
such as deserved severe treatment, and that interest ought 
io have been compounded semi-annually.
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The case was elaborately and ably argued by Messrs. Sid-
ney Bartlett and B. R. Curtis, for the appellant; and by Messrs. 
Thomas and Hutchins, contra; the additional point being made 
in this court in behalf of Dr. Walker’s estate, that under the 
General Laws of Massachusetts, ch. 97, section 16, the execu-
tors were not liable to this suit, because it was begun within 
one year after they gave bonds.

Mr. Justice DAVIS delivered the opinion of the court.
The bill here seeks to charge the estate of Dr. Walker, 

in the hands of his executors, with a trust in favor of his 
widow. The court below found that the trust existed and 
was valid, and this appeal seeks to review that decision as 
erroneous.

Two principal questions are presented for consideration:
1st. Is the trust created by the articles of separation in 

this case valid, and will a court of equity enforce it?
2d. Can a husband be a trustee for his wife; and if so, did 

Dr. Walker constitute himself such a trustee or not?
It is contended that deeds of separation between husband 

and wife cannot be upheld, because it is against public policy 
to allow parties sustaining that relation to vary their duties 
and responsibilities by entering into an agreement which 
contemplates a partial dissolution of the marriage contract. 
If the question were before us, unaffected by decision, it 
would present difficulties, for it cannot be doubted that there 
are serious objections to voluntary separations between mar-
ried persons. But contracts of this nature for the separate 
maintenance of the wife, through the intervention of a ti ns- 
tee, have received the sanction of the courts in England and 
in this country for so long a period of time that the law on 
the subject must be considered as settled.*

* Compton v. Collinson, 2 Brown’s Chancery, 377; Worrall v. Jacob, 3 
Merivale, 266; Jee v. Thurlow, 2 Barnewall & Creswell, 546; Webster ». 
Webster, 1 Smale & Gif. 489; S. C. 23 English Law and Equity, 216; 
Id. 278; Randle v. Gould, 8 Ellis &.Blackburne, 457 ; Carson v. Murra^’ 
Paige, 483; Nichols v. Palmer, 5 Day, 47; Hutton v. Duey, 3 Barr, i 
Bettie v. Wilson, 14 Ohio, 257; Chapman v. Gray, 8 Georgia, 341; ee
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It is true that different judges, in discussing the question, 
have struggled against maintaining the principle; but while 
doing so they have not felt themsel ves at liberty to disregard 
it, on account of the great weight of authority with which 
it was supported, and have, therefore, uniformly adhered to 
it. It is unnecessary to consider whether the extent to which 
the doctrine has been carried meets our approbation, nor 
are we required to discuss the subject in any aspect which 
this case does not present. It is enough for the purposes of 
this suit to say that a covenant by the husband for the main-
tenance of the wife, contained in a deed of separation be-
tween them, through the medium of trustees, where the 
consideration is apparent, is valid, and will be enforced in 
equity, if it appears that the deed was not made in contem-
plation of a future possible separation, but in respect to one 
which was to occur immediately, or for the continuance of 
one that had already taken place. And this is especially 
true if the separation was occasioned by the misconduct of 
the husband, and the provision for the wife’s support was 
reasonable under the circumstances, and no more than a 
court, before which she was entitled to carry her grievances, 
would have decreed to her as alimony. In this state of the 
law on the subject, it is clear the deed of settlement in con-
troversy was unobjectionable. It is equally clear that the 
separation accomplished by it was the best thing for the 
parties at the time, and that it ultimately led to a reunion 
which lasted over fourteen years. The evidence shows that 
the bad conduct of Dr. Walker to his wife justified her in 
leaving him, and entitled her to a legal separation at the 

ands of a court, with alimony in proportion to the value of 
ns estate. For many reasons, which are apparent without 
stating them, it was desirable, if possible, to avoid a judicial 
investigation, and accordingly negotiations to this end were 
commenced on the part of the husband, which resulted in

Anno.f’Q.-i aCkf°rd’ 97 5 Wells ”• Stout’ 9 California, 494; Dellinger’s 
t> Hunt • i ennsyl7ania’ 357 5 Gaines v. Poor, 3 Metcalf (Ky.) 503; Hunt

, judgment by Lord Westbury in 5 Law Times Rep. 778.
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securing to the wife a suitable provision for her support. 
This settlement was made by him, and accepted by her, not 
only in lieu of alimony, which she could have obtained, but 
also in place of dower; and the covenant of the trustees 
against any future claim of alimony, and their agreement 
that the wife’s debts should be paid out of the property con-
veyed to them, furnished the security to the husband for the 
permanent arrangement contemplated by the parties. If 
we consider that the value of the property transferred to the 
trustees for the benefit of the wife was but little more than 
the husband received in her right from her father’s estate, 
and that, at the time, he was worth between three and four 
hundred thousand dollars, it would seem the provision for 
the wife’s maintenance was less than she had a right to de-
mand and ought to have received. If the law authorizes a 
wife to leave her husband on account of cruel treatment, and 
to get from him a competent support, it cannot withhold its 
sanction to the articles of separation concluded between 
these parties under the circumstances disclosed by the evi-
dence in this case. It is insisted the obligation of the trust 
was discharged when the wife returned to her husband s 
house, but this is a mistaken view of the effect of the instru-
ment. It was the intention of the parties that the arrange-
ment should be permanent, and to accomplish that purpose 
the agreement was framed so that the wife should enjoy hei 
separate estate during life, although she should subsequently 
become reconciled to her husband, and cohabit with him. 
We can see no valid objection to such a provision, and it is 
certainly supported by authority.*  The husband bad a iig t 
to make a settlement upon his wife without any view7 to sep 
aration, and the insertion of this provision shows that ie 
did not intend the settlement to cease on the return of t e 
wife to cohabitation. There is no good reason why e ec 
should not be given to the intention of the parties °n t ® 
subject. If, on grounds of public policy, it is desirable t a 

* Wilson v. Mushett, 3 Barnewall & Adolphus, 743; Bell on Husban 
Wife, 525-541.
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the parties should be reconciled, whatever tends to promote 
such a result will receive the favorable consideration of a 
court of equity. Without this provision there was no in-
ducement for Mrs. Walker to return to her husband; with 
it she could try to live with him again, and if his previous 
bad treatment was repeated she was fortified against the 
contingency of being turned away another time penniless. 
There was nothing in his previous conduct to inspire her 
with confidence in his subsequent good behavior, and but for 
the fact that the means of support were secured to her in 
case her life became intolerable with him, it is reasonable to 
infer that she would never have ventured to cohabit with 
him after the separation. It is clear, then, that this trust 
was operative during the life of the wife, and that a court 
of equity will enforce it.

The next inquiry relates to transactions which occurred 
after the wife returned to her husband at his request, and 
on which the claim for relief in this case is based. That a 
husband may be a trustee for his wife, and can be compelled 
in equity to account for any money or property belonging 
to her which he has received, in the same manner that a 
stranger would be held to account, is a doctrine so well set-
tled that it hardly requires a citation of authorities to sus-
tain it.*

It makes no difference whether the property which he has 
received was settled by him upon his wife, or came to her 
through other sources. If the property was her own sepa-
rate and exclusive estate and he has agreed to become her 
tiustee respecting it, his liability attaches, and he will be 
charged with the trust. The property settled upon Mrs.

alker by the articles of separation wTas her separate estate, 
and to be enjoyed by her in the same manner as if it had 

een conveyed to trustees for her benefit, by settlement be- 
i°re marriage. The income secured to her was not sus-
pended by her returning to live with her husband, on his

*2 Kent, 163, and cases cited; 2 Story’s Equity, § 1380; Neves v. Scott, 
oward, 212; Woodward v. Woodward, 8 Law Times Rep., N. S. 749; 

Grant v. Grant, 12 Id. 721.
48VOL. IX.
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solicitation, nor had he any right to retain it by way of set-off 
against the expense of her living. If for any cause he de-
sired the state of separation to cease, and invited his wife to 
return, it was his duty, as it should have been his pleasure, 
out of his abundant means, to have given her a decent sup-
port. What is the evidence touching the question whether 
Dr. Walker constituted himself the trustee for his wife in 
respect to the income derived from her separate estate?

It is clear and uncontradicted, that Dr. Walker received 
the rents and incomes of his wife’s estate, from her, on the 
condition to which he agreed, that he would invest them for 
her benefit as they were received, and this agreement im-
posed on him the character of a trustee as to this property. 
To hold otherwise would be to sanction the grossest fraud. 
It is not necessary to create the trust that the husband should 
use any particular form of words, nor need those words he 
in writing. All that is required is that language should 
have been employed equivalent to a declaration of trust. 
That the words which Dr. Walker used constituted him the 
trustee of his wife, cannot admit of controversy. An attempt 
is made to discredit the principal witness, by whom the im-
portant facts in this case are proved, but it has wholly failed. 
Her narrative of the occurrences which led to the separation, 
and of the transactions out of which the trust arises, is in-
telligently given, does not vary on cross-examination, and 
bears the impress of truth.

It is insisted that this suit should have been brought in 
Rhode Island, because Dr. Walker had his domicile in that 
State when he died, and his will is proved there. But the 
will was also proved in Massachusetts, where ancillary ad-
ministration was obtained; and if, as is conceded in such a 
case, the assets received and inventoried by the executors 
there are liable to the claims of the citizens of Massachu-
setts, the citizens of other States will be placed on the same 
footing in this respect, in the Federal courts sitting in Mas 
sachusetts, where there is no suggestion of insolvency. The 
Circuit Courts of the United States, with full equity powers, 
have jurisdiction over executors and administrators, where
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the parties are citizens of different States, and will enforce 
the same rules in the adjustment of claims against them 
that the local courts administer in favor of their own citi-
zens.*

It is urged that Mrs. Walker is estopped from setting up 
this claim because she was a party to the indenture of com-
promise. But if so, she was only a formal party to it, re-
ceived nothing under it, and was not concerned with the 
residue of the estate, which it proposed to adjust only after 
the debts, legacies, and liabilities were paid. Having done 
nothing to conceal her claim, nor imposed upon the parties 
to the compromise respecting it, she cannot be considered as 
having waived her right to prosecute it.

But if this defence is overruled, it is nevertheless con-
tended that Mrs. Walker, by accepting the provisions of her 
husband’s will, waived her right to institute this suit; but 
this is giving an effect to the acceptance not warranted by 
the terms of the will, or anything connected with the case. 
Dr. Walker in his will saw fit to make a limited provision 
for his wife, and to declare that it was to be received, with 
the income under the trust deed, in full satisfaction of dower 
in his estate. Nothing is said about the other trust under 
which he received the separate property of his wife to be 
invested, and it is hard to see how his estate can be released 
from accounting for it, or the status of the complainant af-
fected, because she consents to take under the will what is 
given her in satisfaction of dower.

It is objected that the executors are not liable to this suit 
because it was commenced within one year after they gave 
bonds for the discharge of their trust, f But this defence is 
not now open to the respondents. To have availed them-
selves of it, it was necessary that it should have been pre-
sented at the earliest stage of the proceedings. In not doing 
so, they will be considered as having waived their right to 
insist that the suit was brought too soon.

Mason^SR 8 Creighton’ 23 Howard, 90; Harvey v. Richards, 1

t See Gen. Statutes of Mass., c. xcvii, § 16.
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The remaining questions in this case relate to the excep-
tions of the parties to the master’s report. In dealing with 
these exceptions, it seems to us that all we are required to 
notice are embraced in three different points of inquiry:

1st. Did the master err in allowing Dr. Walker $2400, as 
a deduction from the income of the trust property ?

2d. Should the interest charged against the trustee be 
compounded annually, or semi-annually ?

3d. Was the trustee entitled to any compensation for his 
services?

The solution of the first inquiry depends on the effect to 
be given to the receipt or memorandum signed by the com-
plainant, dated March 27th, 1847. The complainant insists 
in the adjustment of the account the master mistook the 
effect of the instrument, and that he should have allowed as 
a credit against her $1500, instead of $2400. It is not easy, 
after this lapse of time, to tell the exact basis on which the 
accounts should be settled with reference to this receipt. It 
was a memorandum made when the parties were living in 
harmony, and after Dr. Walker had undertaken to invest 
for his wife the first check delivered to him by her, and after 
her purpose was manifest that the entire income of her estate 
should be invested to provide against the contingencies of 
the future. And yet this memorandum shows that she.so 
far modified this purpose as to authorize her husband to give 
for her $1200 to each of her two sons, and expressed the in-
tention of making an equal donation to her other children. 
The matter was probably adjusted between the parties, anc, 
although there is no proof on the subject, the Circuit Court, 
doubtless, in approving this part of the master s report, 
acted on the idea that by long acquiescence it shoul e 
treated as having been settled. We cannot say that t ns 
view of the subject is wrong, and the exception is, theie 
fore, overruled.

2d. The next exception relates to the manner of compu 
ing interest. That Dr. Walker acted in utter disregard o : 
his trust, is too plain for controversy. He treated the ; 
as his own; neither kept nor rendered any account o
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trust; and his conduct throughout is irreconcilable with the 
intention to perform his agreement. There is not a shadow 
of excuse for his neglect. The reason assigned for it to his 
daughter, when on his sick-bed, that he had not been able 
to find safe investments for the money, was the merest pre-
tence. It could not be otherwise, as he was an intelligent 
man, of large wealth, and well informed on the subject of 
investing moneys. The condition of his estate shows that 
he had abundant opportunities for profitable investment on 
his own account; and if so, how can it truthfully be said he 
could not find safe investments for the small sums in his 
hands belonging to his wife? A court of equity, the especial 
guardian of trusts, will not tolerate excuses of this sort on 
the part of a trustee, for omitting to discharge his duty to 
his cestui que trust. There is, therefore, no hesitation in the 
court to allow, in the adjustment of the trustee’s account, 
the interest to be compounded annually. *It  has been ar-
gued with earnestness that this is a case for severe treatment, 
and that the master should have allowed semi-annual rests; 
but we are not at liberty to discuss the subject, as the court 
are equally divided in opinion upon the question which it 
presents.

3d. The master was wrong in allowing any compensation 
to the trustee for his services, and the exception taken to 
that part of his report is, therefore, sustained. To bold that, 
m a case like this, the trustee should be allowed compen-
sation, when he literally did nothing towards executing his 
trust, but on the contrary was guilty of the grossest abuses 
concerning it, would be a departure from correct principle. 
The sustaining this exception renders a modification of the 
decree in the Circuit Court necessary. That court passed a 
decree in favor of the complainant for $81,750.85. It should 
have been increased by the addition of $1682.38, which sum 
was deducted, in the account stated, for the trustee’s ser-
vices. The decree of the Circuit Court is, therefore, modi- 

ed, on the basis that the complainant, at the time it was 
rendeied, was entitled to recover from the respondents the 
sum of $83,433.23.
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Interest will follow from the date of the decree, at the rate 
allowed on judgments and decrees in Massachusetts.

The  Guy .

1. The principles laid down in The Grapeshot [supra, 129), so far as relates
to liens upon foreign vessels for repairs, affirmed.

2. The fact that the person calling himself owner and agent of the vessel
gave acceptances for the amount charged for the repairs held not to 
affect the case, the acceptor having been insolvent and unworthy of 
credit, and the credit having in fact been given to the boat.

Appe al  from the Circuit Court for the Eastern District 
of New York.

Tall filed a lilfel, in the District Court at New York, against 
the steamer Guy, claiming a lien on the boat for repairs made 
upon her in Baltimore, Maryland, and alleged by the libel 
to have been necessary to fit her for the prosecution of her 
then -employment, which was, in connection with several 
other boats, the transportation of the government mails, and 
of passengers and freight, between Norfolk, Virginia, and 
Newbern, North Carolina. It was admitted that Baltimore 
was not the home-port of the Guy, and indeed that she did 
not belong to Maryland at all. The repairs were ordered 
by one Olney, who called himself proprietor and agent of the 
line, and seemed to have been the owner of the Guy; and 
they were reasonably fit and necessary. There was proof 
that the libellant received from Olney acceptances for the 
amount of the repairs; but none that they were taken in 
absolute payment. On the contrary, it appeared that the 
acceptor was insolvent and unworthy of credit, and that, in 
fact, the credit was given to the boat.

The boat having subsequently arrived in New York, was 
arrested on this libel. One Healy now appeared as claimant, 
setting up a transfer to him subsequent to the date of t e 
repairs made, and resisted a condemnation.
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The District Court decreed in favor of the libellant, and 
the Circuit Court having affirmed the decree, the case was 
brought here.

After argument by Mr. Evarts, for the appellant, and Messrs. 
IF. W. Goodrich and 0. Horwitz, contra,

The CHIEF JUSTICE delivered the judgment of the 
court, to the effect, that upon the facts established it was 
apparent that the case was to be governed by the principles 
settled at this term in the case of The Grapeshot,*  and that 
the decree of the Circuit Court having been in accordance 
with those principles, must be

Affirm ed .

Watk ins  v . Unit ed  Stat es .

1. Pleading over without reservation to a declaration adjudged good on de-
murrer, is a waiver of the demurrer.

2. On a suit by the United States upon a marshal’s official bond, the gov-
ernment may properly rest in the first instance, after having introduced 
evidence, in the form of duly certified transcripts of the adjustment of 
his accounts by the accounting officers of the Treasury. It need not 
show that the marshal had notice of the adjustment of his accounts or 
of the balance found against him in the transcript.

3. In order to allow a marshal in such a suit to set off a credit, it must be
shown that the claim for credit has been legally presented to the ac-
counting officers of the Treasury for their examination and been by 
them (except in certain cases) disallowed. And to be legally presented 
the claim should be presented by items, and with the proper vouchers.

The  United States brought suit in the Circuit Court for 
Maryland against Watkins, late marshal of the United States, 
and his sureties, on the official bond of the said marshal. 
Judgment was given for the United States; and Watkins 
took a writ of error.

—----------- -------------- f-
* Supra, 129.



760 Watki ns  v . Unit ed  States . [Sup. Ct.

Statement of the case in the opinion.

Mr. W. M. Addison, for the plaintiff in error; Mr. W. A. 
Field, Assistant Attorney- General, contra.

Mr. Justice CLIFFORD stated the case and delivered the 
opinion of the court.

Persons accountable for public money, if they neglect or 
refuse to pay the sum or balance reported to be due to the 
United States, upon the adjustment of their accounts, are 
liable for the amount; and it is made the duty of the comp-
troller to institute suit for the recovery of the same, adding 
to the sum stated to be due the commissions of the delinquent 
and interest at the rate of six per cent, per annum from the 
time the officer received the money until it shall be repaid.* * 
Transcripts from the books and proceedings of the treasury, 
certified by the register and authenticated under the seal of 
the department, are expressly declared to be competent evi-
dence in every such case of delinquency, and all copies of 
bonds, contracts, or other papers relating to or connected 
with the settlement of any such account, when certified by 
the register to be true copies of the original on file, and au-
thenticated under the seal of the department, may be an-
nexed to such transcripts, and shall have equal validity and 
be entitled to the same degree of credit which would be due 
to the original papers, if produced and authenticated in 
court.f Judgment is required to be rendered in such cases 
at the return term, unless the defendant shall, in open court, 
make oath that he is equitably entitled to credits which had 
been submitted to the consideration of the accounting officers 
of the treasury, and been rejected previous to the commence-
ment of the suit, specifying each particular claim so rejected, 
in the affidavit, and stating to the effect that he cannot safely 
go to trial without that evidence. Such an affidavit being 
filed, the court may grant a continuance to the next term, 
but not otherwise; and the fourth section of the act provides 
that, in suits between the United States and individuals, no cta’w 
for a credit shall be admitted upon trial, but such as s a

----------------------------------- —--------- ---------- ———
* 1 Stat, at Large, 512. t Ib- 513>
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appear to have been presented to the accounting officers of 
the treasury for their examination, and which have been by 
them disallowed in whole or in part, unless it is proved to 
the satisfaction of the court that the defendant is, at the time 
of the trial, in the possession of vouchers not before in his 
power to procure, and that he was prevented' from exhibit-
ing a claim for such credit at the treasury by absence from 
the United States, or’some unavoidable accident.*

Pursuant to law the first-named defendant was, on the 
twenty-eighth of March, 1857, commissioned as marshal of 
the United States for the district of Maryland, to hold the 
office for the term of four years from the first day of April 
following, unless sooner removed by the President. On the 
seventh of April of that year he gave his official bond for 
the faithful performance of all the duties of his office, and 
the other two defendants named in the declaration were the 
sureties in that bond.

The present suit is an action of debt upon that bond, and 
the breaches assigned are as follows: (1.) That the marshal 
did not make true returns of all public moneys which came 
to his hands during the term of his office. (2.) That he did 
not render his accounts quarter-yearly to the proper account-
ing officers of the treasury, with the vouchers necessary to 
a correct and prompt settlement thereof, within three months 
after each successive quarter. (3.) That he did not pay into 
the treasury all the sums and balances of the public moneys 
reported to be due upon the adjustment of his accounts at 
the Treasury Department. (4.) That he did not pay into 
the treasury, or deposit to the credit thereof, all the surplus 
and emoluments of his office, which his half-yearly returns 
showed to exist, beyond the allowances which he was author-
ized to retain. Verdict and judgment were for the plain-
tiffs, and the defendants excepted to two of the rulings of 
the court,which give rise to the only questions of any con-
siderable importance presented for decision in the record.

Apart from those questions, however, it is insisted by the

* 1 Stat, at Large, 515.
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defendants that the court erred in overruling their demurrer 
to the declaration. They demurred specially to the several 
assignments of breaches in the condition of the bond, and 
the court overruled the demurrer as to the first three 
breaches, and sustained it as to the fourth, and both parties 
acquiesced in the ruling and decision of the court. Subse-
quently the defendants pleaded performance, concluding 
with a verification, and the plaintiffs replied, tendering an 
issue, which was joined, and upon that issue the parties went 
to trial.

Pleading over to a declaration adjudged good on demur-
rer, without any reservation, is a waiver of the demurrer, as 
held by the repeated decisions of this court.*

II. Evidence was then introduced by the plaintiffs to show 
that there was a balance due from the marshal under his 
official bond, and the amount of the same, which evidence 
consisted of the duly certified transcript of the adjustment 
of his accounts by the accounting officers of the treasury. 
Having introduced that proof the plaintiffs rested, and the 
defendants moved the court to instruct the jury that the 
plaintiffs were not entitled to recover upon that evidence, 
because it is not averred or proved that the marshal had any 
notice of the adjustment of his accounts, nor of the balance 
found against him in the certified transcript; but the court 
refused to instruct the jury as requested, and the defendants 
then and there excepted to the ruling of the court.

Officers and agents of the United States who receive pub-
lic money, which they are not authorized tb retain as salary, 
pay, or emolument, are required by law to send their ac 
counts quarter-yearly to the proper accounting officers o 
.the treasury, with the vouchers necessary to the correct an 
prompt settlement thereof, within three months at least 
the expiration of each successive quarter, if resident wit in 
the United States, or within six months if resident wit in a 
foreign country.!

* Aurora City v. West, 7 Wallace, 92; United States v. Boyd, 
29; Clearwater v. Meredith, 1 Wallace, 42; Jones v. Thompson, 1 >

f 3 Stat, at Large, 723.
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Provision is also made that every officer or agent who 
shall offend against that enactment shall be promptly re-
ported to the President, and that he shall be dismissed from 
the public service. Notice to the person required to account 
is not necessary, as the whole subject is regulated by law. 
Such officers and agents are required to render their ac-
counts quarter-yearly, and when they do so they are charged 
with what they have received, and credited with what they 
have lawfully paid out or disbursed. Regulated as the whole 
matter is by law, they are presumed to have, and in general 
actually do have, full knowledge of the proceedings and of 
the result, and it is believed that no case of hardship arising 
from any surprise has ever occurred in the history of the 
department.*

III. By the evidence set forth in the second exception, it 
appears that the defendants claimed at the trial that a credit 
should be allowed, in the adjustment exhibited by the plain-
tiffs of the marshal’s accounts, of four thousand three hun-
dred and seventy-five dollars and seventy cents, for advances 
alleged to have been made by him in payment for work 
done and expenses incurred by him in taking the census, in 
pursuance of orders from the Secretary of the Interior. 
They offered the paper called the statement of differences, 
exhibited in the bill of exceptions, to show that the claim 
had been duly presented at the treasury and disallowed, and 
they also offered to prove that the disbursements were made 
as charged in the account. Objection was made by the dis-
trict attorney to the admissibility of the evidence, because 
no account of the particulars of the claim was ever presented 
to the accounting officers of the treasury; and in making the 
objection he introduced the three accounts current set forth 
in the bill of exceptions. Both parties being heard, the 
court excluded the evidence, because it did not appear that 
the claim had been duly presented and disallowed, and the 
defendants excepted.

* Walton v. United States, 9 Wheaton, 651: Smith v. United States, 5 
■meters, 292,
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Marshals, like other officers, are required to render their 
accounts quarter-yearly to the accounting officers, with the 
vouchers necessary to the correct and prompt settlement 
thereof, within the time prescribed by law. In the case 
before the court it is not stated in the bill of exceptions, nor 
is it shown in the record, that any statement of items was 
furnished, nor that any vouchers were submitted to the 
accounting officers in support of the claim for credit now 
under consideration. Vouchers are required by the very 
words of the act of Congress, and it is very clear that the 
presentment of an account without items or vouchers wyould 
be a useless act. Without such evidences before the ac-
counting officers there could not be any intelligent scrutiny 
of the claim, nor any decision which would be satisfactory 
to the claimant or to the public.

No evidence to prove a claim for credit can be admitted 
at the trial, “ in suits between the United States and indi-
viduals,” unless it be shown that the claim has been legally 
presented to the accounting officers of the treasury for their 
examination, and that it has been by them disallowed, ex-
cept under certain special circumstances, which do not exist 
in this case. Independently of the express words of the act 
of Congress, the question has repeatedly been before this 
court, and has on every occasion been decided in the same 
way.

The right of set-off did not exist at common law, but is 
founded on the statute of 2 George II, c. 24, s. 4, which in 
substance and effect provided that where there were mutual 
debts between the plaintiff and the defendant,.........oue
debt may be set against the other, and such matter may be 
given in evidence under the general issue. Set-offs might, 
ever after the passage of that act, be made, in a propei case, 
between plaintiff and defendant, but it never extended to 
suits between the government and individuals, and since 
the decision in the case of Uniled States v. Giles*  it has never 
been pretended that, in suits “ between the United States

* 9 Crunch, 236.
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and individuals,” any claim for credit can be admitted at 
tbe trial, unless it appears that the claim had previously 
been presented and disallowed, or was otherwise brought 
within the fourth section of the before-mentioned act of 
Congress. Whether the claim for credit is a legal or equi-
table claim, if it has been duly presented to the accounting 
officers and has been by them disallowed, it is the proper 
subject of set-off under that act, but it cannot be adjudicated 
in a Federal court unless it has been so presented and disal-
lowed.*  The rejection of such a claim by the accounting 
officers constitutes no objection to it as a claim for set-off’, as 
it cannot be admitted in evidence unless it has been pre-
sented and disallowed, as required by the act of Congress.f 
Such claims as fall within that act are not specifically de-
fined, and in view of that fact this court has held that the 
act intended to allow the defendant the full benefit at the 
trial of any credit, whether it arises out of the particular 
transaction for which he was sued or out of any distinct and 
independent transaction which would’ constitute a legal or 
equitable set-off, in whole or in part, of the debt for which 
he is sued, subject of course to the requirement of the act 
that the claim must have been presented to the proper ac-
counting officers and have been by them disallowed.^

Questions of set-off’ in the Federal courts arise exclu-
sively under the acts of Congress, and no local law or usage 
can have any influence in their determination.§ Claims 
for credit cannot be admitted in suits between the United 
States and individuals unless they have been duly presented 
to the accounting officers of the treasury and have been by 
them disallowed, because it is so provided by an act of Con-
gress. ||

* United States v. Wilkins, 6 Wheaton, 143.
t United States v. McDaniel, 7 Peters, 11; United States v. Ripley, 7 Id. 25.
+ United States v. Fillebrown, 7 Id. 48.

r?.S?lted Statesu Robeson, 9 Peters, 324; Gratiot v. United States, 15 
W. o/O.
Id1! 4^2ited States V' Eckford) 6 Wallace> 488; United States v. Gilmore, 7
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Supported as the ruling of the court is by an act of Con-
gress and by a course of decision extending through a period 
of three-quarters of a century, it can hardly be expected that 
it will be disapproved.

Judgme nt  af fi rme d .

Butler  v . Mapl es .

1. An authority to an agent to buy cotton in a certain region and its vicinity,
and to buy generally from ■whomsoever the agent, not his principals, 
might determine—one having in view not merely a single transaction 
or a number of specified transactions, but a class of purchasers and a de-
partment of business—makes a general agency to buy the cotton there, 
and if the agent, holding himself out as the general agent, purchase 
there under his power, he may bind his principal in violation of special 
instructions not communicated to his vendors, and of which they had 
neither knowledge nor reason to suspect the existence.

2. Where evidence showedj. that a region in the South which had been
previously in possession of the rebel army, was evacuated by them, 
and that the citizens generally had taken the oath of allegiance or ob-
tained protection papers, the grant of a permit by a proper treasury 
agent to purchase cotton authorized by treasury regulations, to be 
granted only in cases where the country was within the occupation of 
the military lines of the United States, raises at least &prim& facie pre-
sumption of the country’s being within such occupation.

3. Where such permits were always in the same form, a printed one, an
on a suit against a party to whom one has been granted, the permit 
granted to him has not been produced on call, the treasury agent w o 
granted it may properly state its contents from his knowledge and reco 
lection of them. ,

4. A treasury permit to a firm, to buy cotton, authorized them o uy
through their agent.

Erro r  to the Circuit Court for the Western District of 
Tennessee; the case was thus:

During the late rebellion, cotton having been an object 
whose acquisition was desired by the people of the ort > 
its purchase within the Confederate lines was resorte o 
not unfrequently by a certain class of traders from the oya 
States. Such trading was unlawful as trading with an enemy,
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and was moreover made void by statute. But trading in a 
prescribed form, under certain conditions, within the insur-
rectionary region, if the same had been brought within the 
lines of the National military occupation, was made lawful 
by treasury regulation, if the trading was carried on under 
a permit from certain officers of the Treasury Department.

In this state of things one Shepherd, living in Desha 
County, Arkansas, a county in the east of that State and 
situate on the Mississippi, some distance below Memphis, 
Tennessee, made a purchase of 144 bales of cotton from a 
person named Maples, living not far from him; Shepherd 
professing in what he did to act in the name of a firm known 
as Bridge & Co., whose members were living and trading at 
Memphis, and which was composed of Butler and Hicox, 
with other persons.

At the time of this purchase Memphis was and had been 
for a long term in the quiet occupation of the Federal troops. 
“The Confederate forces had evacuated Little Rock, the 
capital of Arkansas, and all the country south of the Ar-
kansas River, and had fallen back through the southwestern 
portion of the State to the Red River and into Texas. There 
was not an organized force of Confederates near the village 
of Red Fork, in Desha County, nor a Confederate post or 
force nearer than one hundred and fifty or two hundred 
miles from Red Fork. There were very few, if any, strag-
gling soldiers in that portion of Arkansas on which Red 
Fork is situated. The citizens generally took the oath of 
allegiance to the United States, and many, if not most of 
them, procured what were called protection papers from the 
United States.”

The cotton bought by Shepherd was bought by him as it 
lay, he agreeing to pay for it forty cents a pound as soon as 
it could be weighed. Having been weighed he removed 
fifty-four bales of it, but ninety bales were burned before it 
could be placed in a boat to be carried up the river. The 
fty-four bales removed were got on board and sent to 
ridge & Co., and Maples, the vendor, went to Memphis to 

See them. He saw Hicox, who wholly denied Shepherd’s 
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agency, refused to pay anything for the cotton that was lost, 
but agreed to pay fifty cents a pound for these fifty-four bales 
that had arrived. Maples took this sum, supposing, as he 
alleged, that the assertions about Shepherd’s want of au-
thority were true, and only on that account. Seeing Shep-
herd afterwards, Shepherd informed him that they were not 
true, and Butler and Hicox still denying wholly Shepherd’s 
authority to make the contract and to bind the firm, and still 
refusing to pay for the cotton that was burnt, Maples sued 
them in the court below to recover the price.*

On the trial it was testified to by one Carleton (under ob-
jection), that at this time he was the treasury agent, and 
that he had issued to the firm of Bridge & Co. a “permit” 
to purchase and transmit to market one thousand five hun-
dred bales of cotton within the lines of Federal military 
occupation, first special agency. [The admission of his testi-
mony was excepted to, both because the witness should have 
produced his official books, and because a permit to Bridge 
& Co. wyas none to Shepherd.] This agency included so 
much of the States of Alabama, Mississippi, Arkansas, and 
Louisiana, as was occupied by the Kational forces operating 
from the north. There was a printed form, as it appeared, 
invariably used. The defendant below did not produce this 
permit, though served with a notice to do so.

The evidence of Shepherd’s authority to make the con-
tract for the defendants and bind them to its performance, 
so far as it was direct, was of two kinds. The first and prin-
cipal was an article of agreement, made on the 16th day of 
October, A.D. 1863, between Bridge & Co. and Shepherd, 
describing him as of Desha County, Arkansas. The agree-
ment declared its purpose to be “ purchasing R. C. Stone s 
and such other cotton as said Shepherd may be able to pur-
chase in said county and vicinity, under the conditions and 
restrictions hereinafter set forth.” Having thus declared its 
purpose, it recited that Bridge & Co. had furnished to Shep-

* The writ issued against others in addition to the two defendants 
but the others were not served with process and the issue was joine 
between the plaintiff and Maples and Hicox.
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herd $4000, and stipulated that they would furnish him such 
other money from time to time as might be necessary to pur-
chase said cotton. By the instrument it was further agreed 
that Shepherd should buy the cotton, if it could be bought 
at the price set forth therein, and as much more as he could 
on the best possible terms, not paying an average of more 
than thirty cents per pound for middling cotton, and lower in 
proportion to the grade, to be delivered at such times and 
places of shipment as might be agreed upon. It was further 
agreed that Shepherd should pay as little as possible on the 
cotton until it should be delivered on a boat, or within pro-
tection of a gunboat, and that when thus delivered on the 
boat and paid for, the property and ownership thereof should 
vest exclusively in the said Bridge & Co., except as in the 
agreement was provided for his share of the profits. The 
instrument then stipulated that Bridge & Co. should ship 
the cotton to Memphis, sell it to the best possible advantage, 
and, after reimbursing themselves the purchase-money, the 
cost of hauling, shipping, drayage, commissions, &e., should 
pay Shepherd one-eighth part of the net profits. It also 
provided that contracts, shipments, permits, &c., necessary 
to purchase and get the cotton to Memphis, should be in 
Shepherd’s name, and that Bridge & Co. might thus use his 
name when necessary.

The other direct evidence of the agency was supplied by 
the testimony of one Martin, a witness for the defendants. 
He was sent by them to Arkansas with money and instruc-
tions for Shepherd, the instructions being that he should 
purchase cotton for the firm, but was not to agree to- pay 
more than from thirty to thirty-five cents per pound for it. 
He might make small advances, but he was instructed not 
to pay the balance of the purchase-money, or make it pay-
able, until the firm should be able to send a boat up the Ar-

ansas River for the cotton, and until it was in their posses-
ion, weighed, and placed on the boat. He was directed to 
la e no risk for the firm of the destruction of the cotton by 
mcendiaries, or in any other way, except to the extent of the 
money advanced. There was other indirect evidence of

49vol . ix .
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Shepherd’s agency, to which it is not necessary now to refer. 
Clothed with such powers, and under such instructions, he 
bought cotton of divers persons (including the one hundred 
and forty-four bales bought of Maples) representing himself 
to be the agent of Bridge & Co., though not speaking of his 
written authority, or of any particular instructions.

The evidence being closed, the court charged the jury, 
and among other things said as follows:

“What is military occupation, is a question of law, to be 
decided by the court; and I instruct you, that if you believe 
the testimony in the case as to the location of Federal forces 
and garrisons in the region of country where the contract 
was made, and (as to the desire of the inhabitants) submit-
ting to the authority of the government to restore their re-
lations with the government, as manifested by their taking 
the oath of allegiance, and applying for and receiving ‘pro-
tection papers,’ then there was such a military occupation 
as is contemplated by the laws of Congress referred to.

“ But in addition to this, the special agent of the Treasury 
Department, who was authorized to grant permits, exercised 
judicial functions in deciding what country was within the 
lines of military occupation; and when he granted a permit 
to buy cotton in a designated region, the permit itself was a 
decision by him that the region so designated was so occu-
pied. When an officer of the government, thus clothed with 
judicial functions, grants a permit in the exercise of those 
functions, it would be very unjust to hold the party receiv-
ing the permit and acting under it responsible for that de-
cision.

“ These questions disposed of, the case is resolved into a 
question of agency. Now, did Shepherd have authority to 
bind defendants by that contract?

“ A principal is bound by all that a general agent does 
within the scope of the business in which he is employed as 
such general agent; and even if such general agent shoul 
violate special or secret instructions given him by his prin-
cipal and not disclosed to the party with whom the agent 
deals, the principal would still be bound if the agent s acts
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were within the scope of the business in which he was em-
ployed, and of his general agency.

“However, a party dealing with a general agent, who-- 
seeks to hold the principal bound for the agent’s acts or 
contracts, must show, in order to recover, that the agent 
held himself out as general agent, and that in fact he was 
such general agent.

“ If Shepherd held himself out as the general agent of 
Bridge & Co., then the defendant is bound by the contract 
which he made with the plaintiff for the cotton, notwith-
standing Shepherd may have agreed to pay more for the 
cotton than his principal had authorized; and if, as gen-
eral agent for Bridge & Co., to buy cotton in Desha County, 
Shepherd was not authorized by Bridge & Co. to buy cotton 
except to be delivered on board the boat, and in violation 
of their instructions he did buy the plaintiff’s cotton, and 
agreed to receive and accept delivery of it elsewhere than 
on the boat, unless the plaintiff knew of these instructions, 
the defendants are bound by the contract which Shepherd 
made, because it was within the scope of his general agency 
just as much as was the agreement to give for the cotton a 
larger price than that to which he was limited by the instruc-
tions of Bridge & Co.

“But it is said that the plaintiff agreed to rescind and 
abandon the contract made with Shepherd, and made a new 
contract with the defendant Hicox, by which he sold to 
Hicox the fifty-four bales of cotton not burned, at fifty cents 
per pound, and that this discharges the former contract made 
with Shepherd. The effect of the new contract must depend 
on the circumstances. If the plaintiff ¿nd Hicox came to-
gether, and made a contract about the fifty-four bales, when 
all the facts were known to the plaintiff; that is, if the plain-
tiff knew that Shepherd had exceeded his authority, and 
tien made the new contract as proven, this new contract 
would discharge the defendant from the former contract 
etween the plaintiff and Shepherd. But in order that the 

new contract might have this effect, the plaintiff must have 
nown all the facts, all about Shepherd’s authority; and if
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not thus advised—if anything known to Hicox, which the 
plaintiff was entitled to know, was not disclosed to him—he 
was not bound by the new contract, and the defendant was 
not discharged from the old one.”

The defendant excepted to the charge upon the following 
points:

1. That the written agreement or power of attorney in-
troduced in evidence by plaintiff, established that Shepherd 
was the general agent of Bridge & Co.

2. That in granting the permit proved by Carleton, the 
treasury officer exercised judicial functions, and decided con-
clusively that the region of country to which the permit re-
lates was within the lines of military occupation, and that as 
a matter of law, upon the proof in the case as to the condi-
tion of the country, and upon the permit granted to Bridge 
& Co., that Desha County was, at the date of contract, in 
November, 1863, within the lines of military occupation of 
National forces operating from the north.

That the court erred,
3. In the instruction given as to general and special agency, 

because the same was not applicable to the proof in the case, 
was irrelevant therefore, and calculated to mislead the jury; 
and also because, as abstract propositions of law, the instruc-
tion upon this point is erroneous.

4. In that part of the charge which relates to the new 
contract between Hicox and the plaintiff, by which Hicox 
bought the fifty-four bales of cotton at fifty cents per pound, 
and which stated to the jury the effect of the new contract.

Verdict and judgment having gone for the plaintiff, the 
defendants brought «the case here on the exceptions to the 
evidence and to the charge.

Jfr. Palmer, for the plaintiff in error; Messrs. P. Phillips 
and D. McRae, contra.

Mr. Justice STRONG delivered the opinion of the court.
At the trial it was, of course, incumbent upon the plainti 

to prove not only the contract of sale, but also that Shep
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herd, with whom the contract had been made, had authority 
to act for and bind the defendants. Accordingly evidence 
was submitted to show that the cotton was purchased by 
Shepherd when professing to act as an agent for the defend-
ants. There was hardly any controversy about this fact, and 
no questions are now raised respecting the competency or 
sufficiency of the proof, or the manner in which it was sub-
mitted to the jury. But the authority of Shepherd to make 
the contract for the defendants and bind them to its per-
formance was stoutly denied, and it is now strenuously in-
sisted that the court erred in the instructions given to the 
jury respecting the evidence of his agency. The defendants 
insist the court erred in charging that the written agreement 
between him and Bridge & Co. constituted him their general 
agent. We do not find that the court did thus instruct the 
jury, though it must be admitted the charge may have been 
thus understood. The jury was instructed that if Shepherd 
held himself out as the general agent of Bridge & Co., the 
defendants were bound by the contract he made with the 
plaintiff for the cotton, though in making the contract he 
transgressed the instructions he had received, arid secret 
limitations of his authority, which instructions and limita-
tions were not revealed to the plaintiff. It is true, as has 
been noticed, there was other evidence of a general agency 
eyond that which the agreement furnished, but as-it was 

parol evidence, its force and effect were for the jury, and 
ence the court could not rightly have charged that the de- 

tendants were bound by the contract unless the agreement 
1 institute Shepherd a general agent. But did it 

. °. ‘ 1 he dl8tmction between a general'and a special agency 
is in most cases a plain one. The purpose of the latter is a 
ingle transaction, or a transaction with desi¿nated persons.

oes not leave to the agent any discretion as to the per-
ns with whom he may contract for the principal, if he be 
powered to make more than one contract. Authority to 
y or a principal a single article of merchandise by one 

a or t0 buy 8everal articles from a person named, is 
Pecial agency, but authority to make purchases from any
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persons with whom the agent may choose to deal, or to make 
an indefinite number of purchases, is a general agency. And 
it is not the less a general agency because it does not extend 
over the whole business of the principal. A man may have 
many general agents—one to buy cotton, another to buy 
wheat, and another to buy horses. So he may have a gen-
eral agent to buy cotton in one neighborhood, and another 
general agent to buy cotton in another neighborhood. The 
distinction between the two kinds of agencies is that the one 
is created by power given to do acts of a class, and the other 
by power given to do individual acts only. Whether, there-
fore, an agency is general or special is wholly independent 
of the question whether the power to act within the scope 
of the authority given is unrestricted, or whether it is re-
strained by instructions or conditions imposed by the prin-
cipal relative to the mode of its exercise. Looking to the 
agreement between Bridge & Co. and Shepherd, it can-
not be doubted that it created a general agency. It was a 
delegation of authority to buy cotton in Desha County and 
its vicinity, to buy generally, from whomsoever the agent, 
not his principals, might determine. It had in view not 
merely a single transaction, or a number of specified trans-
actions, which were in the mind of the principals when the 
agent was appointed, but a class of purchases, a department 
of business. It is true that it contained guards and restric-
tions which were intended as regulations between the par-
ties, but they were secret instructions rather than limitations. 
They were not intended to be communicated to the paities 
with whom the agent should deal, and they never were com 
municated. It was, therefore, not error to instruct the jury 
as the court did, that the agency was a general one, and that 
the defendants were bound by the contract, if Shepherd he 
himself out as authorized to buy cotton, and if the plainti 
had no knowledge of the instructions respecting the mo e 
in which the agent was required to act.

It may be remarked here that the reasons urged J 
plaintiffs in error in support of their denial of liability 
the engagements made by Shepherd are that he agree
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pay forty cents per pound for the plaintiff’s cotton; that he 
bought the cotton where it lay instead of requiring delivery 
on board a steamboat, or within the protection of a gun-
boat; and that he did not obtain a permit from the govern-
ment to make the purchase. The argument is that in the 
first two particulars he transcended his powers, and that his 
authority to buy at all was conditioned upon his obtaining a 
permit from the government. All this, however, is imma-
terial, if it was within the scope of his authority that he 
acted. The mode of buying, the price agreed to be paid, 
and the antecedent qualifications required of him, were mat-
ters between him and his principals. They are not matters 
in regard to which one dealing with him was bound to in-
quire. But even as between Bridge & Co. and Shepherd a 
purchase at forty cents per pound was not beyond his au-
thority. He was authorized to buy “ on the best possible 
terms, not paying an average of more than thirty cents per 
pound.” This contemplated his agreeing to pay in some 
cases above thirty cents. The average was regulated, but 
no maximum was fixed. Nor is there anything in the agree-
ment that forbade his purchasing cotton deliverable at once 
where it lay, though not on a boat nr in the protection of a 
gunboat. He was authorized to purchase deliverable at 
such times and places of shipment as might be agreed upon; 
that is, deliverable when and where it might be stipulated 
between him and the seller. True, he was to pay as little 
as possible until the cotton was delivered on a boat, or within 
the protection of a gunboat; and when thus delivered the 
property in the goods was to vest in the principals, except-
ing his share of the profits, but he was not prohibited from 
paying the whole price, or agreeing to pay the whole price, 
i insisted on by the vendor. The stipulation respecting the 
vesting of ownership was nothing more than a definition of 
nght between him and his principals, as is manifested by 
the exception. Nor was Shepherd bound to procure a permit 
m his own name. He might have been had it been neces- 
8aiy5 but it under the permit granted by Bridge & Co. he could 
puichase as their agent, it was all the agreement required.
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It is further objected to the charge given to the jury re-
specting general and special agency, that it was not appli-
cable to the proof in the case, and was therefore irrelevant 
and calculated to mislead the jury, and because, as stating 
abstract questions of law, the instruction was erroneous. If, 
in truth, it was irrelevant, it was not on that account neces-
sarily erroneous and calculated to mislead the jury. We are 
not shown, nor do we perceive, how the jury could have been 
misled by it. They were instructed that, in cases of special 
agency, one who deals with the agent must inquire into the 
extent of his authority, but that a principal is bound by all 
that his general agent has done within the scope of the busi-
ness in which he was employed, and this, though the agent 
may have violated special or secret instructions given him, 
but not disclosed to the party with whom the agent deals. 
Surely this was correct, and it was applicable to the evidence 
in the case. It has been intimated during the argument 
that the court should have added that no such liability can 
exist to one dealing with an agent with notice that the par-
ticular act of. the agent was without authority from the prin-
cipal. To this several answers may be made. The exception 
to the general rule, which it is said the court should have 
recognized, is implied in what the court did say. Again, 
there was no request for any such instruction; and still 
again, the evidence in the case did not demand it. Theie 
was no pretence that the plaintiff had any notice of secret 
instructions given to Shepherd, or of any limitations upon 
his authority. Nor was there anything that imposed upon 
him the duty of making inquiry for secret instructions or 
for restrictions. There wrere no circumstances that should 
have awakened suspicion. The plaintiff was not appiise 
that the authority was in writing. The argument is very 
far-fetched that infers a duty to inquire whether the agent 
had private instruction from the fact that the contract was 
made in a region that had been in a state of insurrection.

It is next insisted that the court erred in instructing t e 
jury that in granting the permit to Bridge & Co. to uy 
cotton, the special agent of the treasury, who was aut oi
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ized to grant permits, exercised judicial functions, and de-
cided conclusively that the district of country to which the 
permit extended was within the lines of Federal military 
occupation. This is not, however, quite an accurate state-
ment of what the court did charge. The judge said, in 
effect, that the treasury agent, in granting the permit, exer-
cised judicial functions, and that granting it was a decision 
by him that the region designated in it was within the lines 
of military occupation, but he did not say it was a conclu-
sive decision. He did charge, as a matter of law, that 
“ upon the proof in the case as to the condition of the coun-
try, and upon the permit granted to Bridge & Co., Desha 
County, Arkansas, was, at the date of the contract, in No-
vember, 1863, within the lines of the National forces ope-
rating from the north, and that the plaintiff and Shepherd 
had a right to make the contract for the sale and purchase of 
the cotton.” The instruction was not based upon the grant 
of the permit alone. There was uncontradicted evidence in 
the case that, before the permit was granted, the part of the 
State in which Desha County is situated had been evacuated 
by the Confederate forces, who had retreated toward the Red 
Diver, and into Texas ; that there were no such forces within 
from one hundred and fifty to two hundred miles from Red 
Fork, in Desha County, and that the military occupation of 
the National forces extended over the region. It was also 
proved that the citizens generally’’ had taken the oath of alle-
giance, or obtained protection papers. Coupling these facts, 
about which there was no dispute, with the other fact that 
the treasury agent had granted a permit to Bridge & Co. to 
buy cotton there, the judge was not in error when he gave 
the instruction to which exception is now taken. It may be 
that the grant of the permit was not technically a judicial 
act, but it was an exercise of the treasury agent’s judgment, 
and a deduction from the facts known by him, that the re-
gion over which the permit extended was within the military 
mes. It is to be presumed that he acted rightly, and as he 

cou d not lawfully grant the permit in the absence of such 
Bai itary occupation, his grant of it raised a presumption that
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the occupation existed. It established at least a prima facie 
case. In United States v. Weed*,  this court said, “The fact 
that the proper officers issued these permits for certain par-
ishes, must be taken as evidence that they were properly 
issued until the contrary is established.” But &primd facie 
case, with nothing to rebut it, is a case made out. If, then, 
what amounts to military occupation, the facts being ascer-
tained, is necessarily a question of law, as must be conceded; 
and if there was nothing to rebut the presumption of fact 
arising from the grant of the permit, and no contradiction 
or impeachment of the direct testimony, the court was jus-
tified in declaring, as matter of law, that Desha County was 
within the lines of military occupation from the north, and 
that the contract was not illegal.

The next objection to the charge may be disposed of in a 
word. Indeed, it has not been seriously urged here. That 
the defendants cannot set up a new contract, obtained by 
one of them from the plaintiff for a sale of part of the cotton, 
as a discharge from the contract made for them by Shepherd, 
if the new contract was obtained by their own misrepresen-
tations, or by their denial of Shepherd’s agency, is too plain 
to need discussion. And yet, that they may, must be main-
tained by them in order to convict the court below of error 
in the instructions given respecting the new contract.

A single exception remains to be considered. It is to the 
admission of the testimony of Carleton. He was introduced 
to prove that he, as special treasury agent, had issued a per-
mit to Bridge & Co., and to prove its contents, notice having 
been given to the defendants to produce the permit itsel, 
and they having failed to do so. It is objected, first, that his 
official books should have been produced, and that it was 
incompetent to prove the permit in any other way. e 
permit itself would have been the best evidence; but it was 
not produced on call, and therefore secondary evidence was 
admissible. There are no degrees of such evidence, an t e 
official books of the treasury agent, had there been any m

* 5 Wallace, 73.
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existence, would have been at best but secondary proof, of 
no higher order than was the testimony of a witness. There 
was, also, no proof that any such books had been kept, and 
consequently nothing to show that there was any better evi-
dence than that which was offered. Another objection was 
made against its subject-matter. It was, that the permit, of 
which the proof was offered, was to Bridge & Co., and not to 
Shepherd. We do not perceive any merit in this objection. 
We have already said that, in the agreement between him 
and his principals, Shepherd did not undertake to procure a 
permit unless it should be necessary to buy cotton and get 
it to Memphis, and we do not perceive why a permit to 
Bridge & Co. did not enable them to buy through an agent, 
and render any permit to their agent unnecessary. For 
these reasons, the objections urged against the admission 
of the testimony of Carleton cannot be sustained.

Jud gme nt  affir med .

Gle as on  v . Flor ida .

1. No writ of error to a State court can issue without allowance, either by
the proper judge of the State court or by a judge of this court, after ex-
amination of the record, in order to see whether any question cognizable 
here on appeal was made and decided in the proper court of the State, 
and whether the case, upon the face of the record, will justify the allow-
ance of the writ; and this is to be considered as the settled construction 
of the Judiciary Act on this subject. Writ dismissed accordingly.

2. Doubted. Whether in any case the affidavit of a party to the record can
be used as evidence of the fact of such allowance. And the affidavit of 
such a party refused in a case where the court thought it highly prob-
able that he was mistaken in his recollection. '

Mot io n  by Mr. Howe to dismiss a writ of error to the Su-
preme Court of Florida, which had been taken under the 
twenty-fifth section of the Judiciary Act; but which that 
counsel conceived did not come within that act.

The record showed an information, in the nature of a 
writ of quo warranto, in the Supreme Court of the State of
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Florida, in the name of the State, by the attorney-general 
of the State, against William II. Gleason, charging him with 
exercising the office of lieutenant governor in violation of 
the State constitution, and demanding an answer by what 
warrant or authority he claimed to hold that office.

To this information Gleason filed an answer denying the 
jurisdiction of the court, and the lawfulness of the proceeding 
against him, on several distinct grounds, all of which were 
overruled by the court, and he was required to answer upon 
the merits.

Thereupon he put in a demurrer, and subsequently, be-
fore argument on the demurrer, filed a petition for the re-
moval of the cause into the Circuit Court of the United 
States for the Northern District of Florida, in the exercise, 
as he asserted, of his right under certain acts of Congress 
particularly specified, and generally under the laws of the 
United States.

The petition was denied, ahd the demurrer was overruled, 
and leave was given to him to plead to the information or 
show cause why judgment of ouster should not be entered 
against him.

In pursuance of the leave thus given, Gleason showed 
cause, and, among other things, alleged that he was eligible, 
and was elected to the office held by him under the acts of 
Congress known as the reconstruction acts, and was, there-
fore, entitled to the office, though not qualified by three 
years’ residence in the State, according to the provision of 
the State constitution.

But the defence, as well as all other defences set up by 
him, was overruled by the court, and judgment of oustei 
was rendered against him, to reverse which he presente 
this writ of error.

The motion to dismiss as not within the twenty-fifth sec 
tion coming on to be heard, it was observed that the lecor 
before this court contained no allowance of the writ of error, 
and thereupon a suggestion of diminution of recor was 
made by Mr. B. F. Butler for the plaintiff in error, and time 
given to procure a complete copy. The case coming up
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again the complete copy expected was not produced; but an 
affidavit of the plaintiff in error, Gleason, was ?blied on to 
excuse the want of it. The affidavit stated that after the 
judgment below, Gleason petitioned the chief justice of the 
Supreme Court of Florida to allow a writ of error to be sued 
out, &c.; but that the said chief justice refused his signature 
upon the ground that the State court had decided no ques-
tion cognizable here upon writ of error; that thereupon the 
deponent went with his counsel to Mr. Justice Miller, of this 
court, with a petition similar to that which he had presented 
to the chief justice of the Supreme Court of Florida, and 
also a form of citation and a form of bond, and that he and 
his counsel presented to the said Mr. Justice Miller those 
three papers, and stated the case, and that thereupon that 
judge made an indorsement upon the petition for the al-
lowance of the writ of error, of the allowance of said peti-
tion, and dated it with his own hand and signed the citation 
and also approved the bond. The affidavit went on to say, 
“ that, not being acquainted with legal forms, the deponent 
was not curious to observe the precise form in which the 
judge made an entry upon the petition, but he does remem-
ber that he made an entry thereon, which he understood 
and believed and now understands and believes was an al-
lowance and approval thereof.” The affidavit then further 
stated that the deponent “ thereupon took the three papers, 
and immediately went to Tallahassee, Florida, arrived there, 
and filed the three papers. Whereupon the writ of error was 
issued by the clerk of the Circuit Court.” The affidavit stated 
further that the deponent subsequently went to the clerk’s 
office in Tallahassee, and could find neither the petition nor 
bond, which this deponent is certain he. did file at the same 
time with the citation, but that he found the citation with 
the indorsement thereon. [This paper was produced in this 
court, but not the petition.]

The deposition concluded with an allegation that the de-
ponent verily believed that the bond and the petition for 
the writ of error, and the allowance which this deponent 
was certain he filed in the said court, had been taken from
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the files thereof by some person, and for some purpose un-
known.

Upon this affidavit and the matter of diminution, the case 
was again subsequently spoken to.

Mr. Howe, in support of his motion to dismiss, argued:
1. That the affidavit, assuming that the deponent’s memory 

was to be trusted, could not supply the place of the record. 
But that his memory was not to be trusted, and that he had 
mistaken one paper for another.

2. That if it was received, the case was still not within the 
jurisdiction of this court under the twenty-fifth section; for 
that the record presented no question except such as arose 
wholly under the constitution and laws of Florida, and not 
under the Constitution or laws of the United States.

Mr. B. F. Butler, contra, relying on the affidavit as suffi-
cient to show an allowance, argued that one of the chief 
points in controversy in the State court was, whether eligi-
bility to office at the first election under the constitution 
framed under the acts of Congress known as the reconstruc-
tion acts, was determined by these acts, or by the constitu-
tion submitted to the people and adopted at that election. 
The plaintiff in error, he contended, claimed ¿hat under 
these acts he was eligible, was elected, and was entitled to 
hold his office, which claim was denied by the Supreme 
Court of Florida, and the jurisdiction of this court depended 
not upon the actual validity of his claim, but on the fact 
that it was specially set up and asserted by him under the 
laws of the United States, and that the decision of the State 
court was against its validity.

The CHIEF JUSTICE delivered the opinion of the court.
The court has considered the affidavit of the plaintiff in 

error, submitted by his counsel as evidence of the allowance 
of a writ of error in this case by one of the justices of this 
court; and without determining now whether, in any case, 
the affidavit of a party to the record can be used as evidence 
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of that fact, we are obliged to say that the affidavit sub-
mitted to us has failed to satisfy us that such an allowance 
was in fact made. The affidavit states that three papers, 
namely, a petition for the writ of error, the form of a bond, 
and a citation, were presented to the associate justice, and 
lays some stress upon the fact that the papers were three in 
number. It omits to mention that any copy of the record 
of the State court was presented to the judge, without which 
it is obvious there could be no allowance of a writ of error. 
It seems to us highly probable, therefore, that the plaintiff 
in error is mistaken in his recollection. A copy of the record 
was probably one of the three papers of which he speaks. In 
the absence of any affidavit from the clerk who prepared the 
papers, and of any showing of the loss of the petition by the 
clerk of the Supreme Court of Florida, with whom the allow-
ance supposed to have been indorsed on it must, in regular 
course, have been filed, we cannot regard the evidence of 
allowance as sufficient, and must proceed to dispose of this 
cause as if no such allowance were claimed to have been 
made.

As respects jurisdiction under the twenty-fifth section of 
the Judiciary Act, it seems to us that, considered under the 
view presented with much force by the counsel for the plain- 
tifl in error, a writ of error might have been properly enough 
allowed under that section. But, on looking into the redbrd, 
we find no allowance of the writ. And this has been re-
peatedly held to be essential to the exercise by this court of 
revisory jurisdiction over final judgments or decrees by the 
courts of the States. In the case of Twiichell v. The Common-
wealth*  the rule which governs the allowance, by National 
courts and judges, of writs of error to State courts, was thus 
stated: “Writs of error to State courts have never been al-
lowed as of right. It has always been the practice to submit 
the record of the State court to a judge of this court, whose 
uty has been to ascertain whether any question cognizable 

here on appeal was made and decided in the proper court

* 7 Wallace, 321.
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of the State, and whether the case, upon the face of the 
record, will justify the allowance of the writ.” And this may 
now be considered as the settled construction of the Ju-
diciary Act on this subject. The foundation of the jurisdic-
tion of this court over the judgments of State courts is the 
writ of error; and no writ of error to a State court can issue 
without allowance, either by the proper judge of the State 
court or by a judge of this court, after examination as just 
stated.

In this case the plaintiff in error has evidently acted under 
the impression that a writ of error to a State court is a mat-
ter of right. Under this impression he applied to the Chief 
Justice of the Supreme Court of Florida for his signature 
to a citation ; but that magistrate, who had presided in the 
court where the proceeding for ouster had taken place, re-
fused his signature, upon the ground that the State court 
had decided no question cognizable here upon writ of error. 
Application was then made to a judge of this court, by whom 
a citation was signed; but there was no allowance of a writ 
of error by him..

Under these circumstance the issuing of the writ of error 
was unauthorized, and the writ, not having been allowed, 
gives no jurisdiction to this court. It must, therefore, be

Dis mis se d .

Note .

Soon after this decision, came up a motion by Mr. Peck for a 
supersedeas in the case of The Hartford Fire Insurance Company 
v. Van Duzer, in error to the Supreme Court of Illinois. Mr. T. 
L. Dickey, opposing. Here, too, on looking into the record, the 
court could find no allowance of the writ of error to the court 
below. The writ of error was accordingly dismissed; the CHIEF 
JUSTICE delivering the opinion of the court that such allow-
ance was indispensable to the jurisdiction of the court in error 
to revise the judgment of the highest court of a State. He ob-
served that this has been repeatedly decided, and very recently 
at this term in the case of Gleason v. Florida, and that the mo-
tion for a writ of supersedeas, therefore, could not bo considered.
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Carp ent er  v . Will iams .

1. A question of Federal jurisdiction under the twenty-fifth section of the
Judiciary Act is not necessarily raised by every suit for real estate in 
which the parties claiming under the Federal government are at issue 
as to which of them is entitled to the benefit of that title.

2. And when the issue turns solely upon the personal identity of the indi-
vidual to whom the recorder of land titles confirmed, or meant to con-
firm, a lot of ground—as ex. gr., whether when he confirmed the land 
in the name of Louis Lacroix he meant Louis Lacroix, or whether he 
really meant Joseph Lacroix—a matter to be determined by the rules 
of common law—this court has no jurisdiction, even though the parties 
claimed under the Federal government.

Err or  to the Supreme Court of Missouri.
Williams filed a petition, afterwards amended, in the St. 

Louis Land Court, against Carpenter, to determine the title 
to a lot of ground, once belonging to the common field lots 
of St. Louis.

The amended petition stated in substance that the land 
in dispute was proved (confirmed) in the name of Louis La-
croix, when in fact Joseph Lacroix was the person intended; 
that the recorder of land titles at St. Louis took proof of 
Joseph’s right, and made a mistake in the name of the claim-
ant, or by accident wrote Louis instead of Joseph. The object 
of the suit as amended was to reform this confirmation, cor-
rect this supposed mistake, and obtain a decree in favor of 
the persons claiming under Joseph Lacroix for the title which 
the defendant, Carpenter, had procured from the heirs of 
Louis Lacroix. The St. Louis Land Court gave judgment 
in favor of the plaintiff; and the Supreme Court of Missouri 
having affirmed the judgment, the other side brought the 
case here.

Mr. Britton Hill moved to dismiss the case for want ofjuris- 
diction, assuming, as the defendant claimed under the govern-
ment of the United States, and as his title had been decided 
against, that the case came within the twenty-fifth section 
of the Judiciary Act.

50VOL. IX.
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Messrs. G-lover and Shepley opposed the motion.

Mr. Justice MILLER delivered the opinion of the court.
We are of opinion that the record presents no case for 

the jurisdiction of this court. The case turns solely on the 
personal identity of the individual to whom the recorder 
confirmed, or intended to confirm, the lot in question. It in-
volves the construction of no act of Congress. The decision 
of the court below denies the validity of no act under the 
authority of the United States. It recognizes to its fullest 
extent the title confirmed by the act of Congress and the 
act of confirmation, and only determines to whom that con-
firmation was made.

It is a mistake to suppose that every suit for real estate, in 
which the parties claiming under the Federal government 
are at issue as to which of them is entitled to the benefit of 
that title, necessarily raises a question of Federal cognizance.

If this were so, the title to all the vast domain, once vested 
in the United States, could be brought from the State courts 
to this tribunal.

In the case before us, the rules which must determine the 
question at issue are common law rules, and the result can-
not be varied by the application of any principle of Federal 
law or Federal authority.*

Writ  dismi ss ed .

Pierc e v . Cox .

1. An appellant cannot ask to have an appeal dismissed for want of a citation
when the appellee is in court represented by counsel, and makes no 
objection to the want of one.

2. But an appellee may ask the dismissal when the appeal has not been
allowed, or when the case comes from the District of Columbia, an t e 
amount in controversy is less than $1000.

This  was the case of two motions to dismiss an appeal 
from the Supreme Court of the District of Columbia, one

* Ryan v. Thomas, 4 Wallace, 604.
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of the motions being made by the appellant on the ground 
that no citation had been issued according to law, and the 
other by the appellee, because the amount in controversy 
was not of the value of $1000. Moreover, there was no evi-
dence in the record of an allowance of the appeal. As to the 
value of the amount in controversy, it appeared that it was 
a life interest in $1200 of six per cent, stock of the corpo-
ration of Washington, and not worth $1000.

Mr. Brent, for the appellant; Mr. Davidge, contra.

The CHIEF JUSTICE delivered the opinion of the court.
The motion on the part of the appellant to dismiss the 

appeal, on the ground that no citation was issued according 
to law, cannot be sustained. The appellee is in court repre-
sented by counsel, and makes no objection to the want of 
citation. By this appearance the citation is waived so far 
as the appellee is concerned, and the appellant cannot be 
heard to object the want of citation occasioned by her own 
negligence, and cured by voluntary appearance.

But the motion of the appellee must be granted on both 
the grounds presented.

The law does not give to this court jurisdiction of appeals 
from the Supreme Court of the District of Columbia when 
the amount in controversy is less than $1000.

There is, moreover, no evidence in the record of any allow-
ance of appeal; and without an allowance this court cannot' 
acquire jurisdiction.

Writ  dis miss ed .
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Rubb er  Company  v . Goodye ar .

1. Where a patentee dies, the surrogate of the place where the decedent
was domiciled properly has jurisdiction to take probate of his will and 
issue letters testamentary.

2. Where several executors are appointed by the will of a patentee dece-
dent—provision being made, however, for one alone acting—and but 
one proves the will and receives the letters of administration, he alone 
can maintain an action for infringement of the letters patent at com-
mon law.

3. Under the laws of the United States, where a patent is granted by the
government to C. G. as executor, he can maintain a suit on the patent 
in all respects as if he had been designated in the patent as trustee 
instead of executor.

4. An objection to the authority of an executor to maintain a suit on letters
patent should be taken by a plea in abatement.

5. The novelty of the Charles Goodyear patent for vulcanized rubber sus-
tained.

6. A patentee or his representative in a reissue may enlarge or restrict the
claim, so as to give it validity and secure the invention.

7. A process and the product of a process may be both new and patentable,
and are wholly disconnected and independent of each other.

8. Extended letters patent cannot be abrogated in any collateral proceed-
ing for fraud.

9. A license to use an invention by a person only at “ his own establish-
ment,” does not authorize a use at an establishment owned by himself 
and others.

10. In taking an account, the master is not limited to the date of entering
the decree; he can extend it down to the time of the hearing before 
him.

11. An objection that the word “ patented ” was not affixed by the com-
plainant, under section 13 of act of March 2d, 1861, must be taken in 
the answer, if it is intended to be raised at the hearing or before the 
master.

12. A decree “ for all the profits made in violation of the rights of the com-
plainants under the patents aforesaid, by respondents, by the manu-
facture, use, or sale of any of the articles named in the bill of com-
plaint,” is correct in form.

13. Profits are rightly estimated by the master by finding the difference
between cost and sales.

14. In estimating this cost, the elements of cost of materials, interest, ex
pense of manufacture and sale, and bad debts, considered by a manu-
facturer in finding his profits, are to be taken into account, and no 
others.
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15. Interest on capital stock and “manufacturer’s profits” were properly
disallowed by the master.

16. Profits due to elements not patented, which entered into the composition
of the patented article, may sometimes be allowed. They were, how-
ever, properly disallowed in this particular case.

17. Extraordinary salaries were properly disallowed by the master, on the
ground that they were dividends of profit under another name.

Appeal  from the Circuit Court for Rhode Island.
The case is so largely stated in different parts of the 

opinion which follows, that a statement of the same in the 
preliminary, full, and consecutive way in which the reporter 
endeavors usually to state the case, would make much of 
what follows essentially repetition. The reader is, there-
fore, referred to different parts of what follows for the case, 
as well as for the opinion of the court on it.

The cause was argued with learning and ability. But as 
arguments without a preceding case would not be intelli-
gible, they are omitted.

Messrs. Payne, Cushing, Parsons, and Black, for the. appel-
lants; Messrs. Stoughton, Ackerman, and Evarts, contra.

Mr. Justice SWAYNE stated the case and delivered the 
opinion of the court.

This is an appeal in equity from the decree of the Circuit 
Court of the United States of the District of Rhode Island. 
The appellees were the complainants in the court below.* - 
The defendants were the appellants, and William W. Brown-, 
Edwin M. Chaffee, and Augustus O’Bourne. The bill al-
leges that a patent for “ a new and useful improvement in 
India-rubber fabrics” was originally granted to Charles 
Goodyear, deceased, on the 15th of June, 1844; that this 
patent was surrendered, and that on the 15th of June, 1849, 
a patent was reissued to the original patentee, “ for a new 
and useful improvement in processes for the manufacture of 
India-rubber;” that it was extended by the Commissioner 
of Patents on the 14th of June, 1858; that this patent was 
surrendered by Charles Goodyear, Jr., executor of Charles 
Goodyear, deceased, and reissued to him as executor on the
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20th of November, 1860, in two patents, one entitled, “ for 
improvement in the manufacture of caoutchouc,” and the 
other, “for improvement in the art of preparing caout-
chouc;” that the complainants, other than Charles Good-
year, Jr., are the assignees of licensees of Charles Goodyear, 
deceased; that the complainants have the exclusive right to 
manufacture and sell army and navy equipments made of 
vulcanized India-rubber, including vulcanised India-rubber 
blankets, coats, cloaks, cloth, clothing, ponchos for army, 
navy, and other purposes, and also of vulcanized India-rubber 
bulbs, to be used in the manufacture of syringes; and that 
the defendants have infringed the patents by the manufac-
ture and sale of these articles.

The prayer of the bill is for an injunction and an account.
The answer denies that Goodyear was the original and 

first inventor of the improvement described in the original 
patent. It denies also the infringement alleged in the bill. 
It sets up as special defences that only one of the persons 
named in the will of Charles Goodyear, deceased, as execu-
tors, is made a party complainant ; that the original patent 
is invalid; that all the reissues are void, even if the original 
patent were valid, because the claims are broader than the 
claim in the original patent; and that they are not, nor is 
either of them, in fact, for the same invention as that for 
which the original patent was granted; and that the exten-
sion of the patent in June, 1858, by the Commissioner of 
Patents, was procured “ by fraud and collusion, by fraudu-
lent suppressions and concealments from, and by false and 
fraudulent representations to,” that officer. The answer 
also claims that the defendants are not infringers, because 
they have manufactured their goods under a license from 
the original patentee to E. M. Chaffee, dated June 25th, 
1848, which they insist is valid and outstanding, and a com-
plete defence to this suit.

A large mass of testimony was taken by the parties. The 
record covers nearly one thousand two hundred printed 
pages. The court decreed in favor of the complainants. 
The defendants have brought the case here for review.
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It has been argued in this court on both sides with great 
learning and ability. The propositions to which our atten-
tion has been called as grounds for the reversal of the decree 
are not numerous, and the scope of our remarks will not be 
extended beyond them.

Charles Goodyear, deceased, by his will appointed his son, 
Charles Goodyear, Jr., his wife, Fanny Goodyear, and James 
A. Dorr, his executors. The will provided that a majority 
of the executors should decide all questions that might arise; 
that the acts of a majority should be as binding as the acts 
of all; that if at any time there should be but two, they might 
appoint a third; and that if there should be but one, he 
might appoint another. The manner of appointment in 
both cases was specified.

It is insisted that Charles Goodyear, Jr., alone, as execu-
tor, cannot maintain this suit, and that his co-executors 
named in the will are necessary parties. The evidence in 
the record shows that the testator was domiciled and had 
property in the city of New York. This gave the surrogate 
there jurisdiction to take the probate of the will, and to issue 
letters testamentary. Charles Goodyear, Jr., alone proved 
the will, and received such letters. The other persons named 
as co-executors have taken no step in that direction. They 
have never at any time assumed to do any act or claimed 
any right by virtue of their nomination in the will.

At the place where the letters testamentary were issued 
the common law relied upon by the appellants was in con-
flict with the statutory provisions of the State, and was 
therefore abrogated. It could no more be recognized in the 
Federal than in the State tribunals. Nor is the rule in courts 
of equity different from the rule in the courts of law. Neither 
can recognize the authority of an executor any more than 
that of administrator, and neither will aid him to obtain pos-
session and control of the estate, until he has fulfilled the 
conditions and given the guarantees of fidelity and solvency 
prescribed by the local law. A different rule could hardly 
tail to be followed by the most mischievous consequences.

If, however, the question were to be settled by the rules
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of the common law, we should be of opinion, upon the facts 
of the case as disclosed in the record, that the suit was well 
brought by Charles Goodyear, Jr., alone. But there are 
other considerations bearing upon the subject which are still 
more satisfactory to our minds.

The patent law of the United States authorizes an execu-
tor to surrender a patent and take a reissue.*  In this case 
the patent was surrendered by Charles Goodyear, Jr., as ex-
ecutor, and the reissues were to him in the same character. 
This was a specific grant by the government, and vested in 
him exclusively the legal title. The suffix of executor signi-
fied the trustee character in which he assumed to act, and 
in which he was recognized and dealt with by the commis-
sioner. The designation, and the trust which it implied, 
did not prevent the passage of the legal title or qualify the 
estate which accompanied it. It follows from this view of 
the subject that the grantee can sustain a suit on the patent 
in all respects, as if he had been designated in it as trustee 
instead of executor.

But, conceding for the purposes of the argument, that he 
occupies the same relation to the patents reissued to him as 
to the one reissued to the testator, and which he surrendered, 
then he was a foreign executor in the forum where the suit 
was instituted.

The bill alleges that he was the executor of Charles Good-
year, deceased. His rights as such in that forum depended 
upon the local law of Rhode Island. If his authority to sue 
there in his representative character was intended to be 
questioned, it should have been done by plea or by the an-
swer. Not having been done in that way, the defendants 
are concluded, and the question is no longer open in the 
case. The answer is silent upon this point. Its averments 
touching the jurisdiction of the surrogate of the city of New 
York are effectually disposed of by the complainants’ proofs.

In any view which can be taken of the subject the objec-
tion is untenable.

* Act of July 4th, 1836, | 13.
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The proposition that the patent is fatally defective, because 
it is impossible to make merchantable goods according to the 
directions contained in the specifications, cannot be enter-
tained. The answer contains no averment upon the subject. 
No such issue was tendered to the complainants, and they 
have had no notice that such a defence was intended to be 
relied upon. In equity, the proofs and allegations must cor-
respond. The examination of the case by the court is con-
fined to the issues made by the pleadings. Proofs without 
the requisite allegations are as unavailing as such allegations 
would be without the proofs requisite to support them.*

It is alleged in the answer that the testator was not the 
original and first inventor of the process described in his 
patents.

The original patent was issued in 1844. The invention 
has since been covered by a succession of patents, the last 
of which, the reissues in question, are still unexpired, and 
are the foundation of this litigation. The discovery was one 
of very great value. It is a mine of wealth to the possessors. 
Since the first patent was issued there have been numerous 
cases of litigation involving its validity. They were earn-
estly contested. In every instance the patent was sustained. 
This litigation was remarked upon by the counsel for the 
appellants, and it was added that this question is now, for 
the first time, presented to this court for consideration. It 
is a just commentary to say that such a litigation is always 
to be expected in cases like this. There are always those 
who are ready to gather where they have not sown. The 
number and ardor of the conflicts is usually in proportion to 
the value of the prize at stake. The validity of the claim of 
the testator was never shaken by any adjudication. It has 
heen uniformly affirmed and sustained. If the subject was 
never brought here before, it was doubtless because those 
who were defeated elsewhere saw no ground for the hope of 
a Iflore favorable result in this court. These considerations

Foster v. Goddard, 1 Black, 518; Tripp v. Vincent, 3 Barbour’s Chan-
cery, 613; Boone®. Chiles, 10 Peters, 178; Harrison et al. v. Nixon, 9 Id. 
483.
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are very persuasive to the presumption that the claim of 
Charles Goodyear, the elder, that he was the original and. 
first inventor, is impregnable. If it were not so, we cannot 
doubt that it would have been overthrown in the numerous 
and severe assaults which have been made upon it. We 
have, however, examined the question by the light of the 
evidence found in the record, and in the absence of the adju-
dications referred to should have had no difficulty in coming 
to the same conclusion. We entertain no doubt upon the 
subject. The point was not very earnestly pressed upon our 
attention in the argument at the bar. We deem what we 
have said in regard to it sufficient.

The patents reissued to the executor upon the surrender 
of the patent reissued to the testator were numbered re-
spectively 1084 and 1085. The one numbered 1085 is for 
the process by which vulcanized India-rubber is manufac-
tured. The other one is for the result of the process in the 
form of the article produced.

It is contended by the appellants that both these patents 
are invalid, for two reasons—1st, because they are broader 
than the claims of the patent surrendered by the executor; 
and, 2d, because one is for a process, and the other for the 
product of that process. The court below held the objection 
to the patent for the process—that it is too broad—fatal to 
its validity, because the claim embraced “other vulcanizable 
gums’’ besides India-rubber as articles to which the process 
was to be applied. From this part of the decree below no 
appeal was taken by the complainants. It is, therefore, final 
and conclusive in its effect, and the patent to which it relates 
must be laid out of view. It remains, therefore, to consider 
only the patent No. 1084, which is for the product.

The claims of the patent reissued to Charles Goodyear, 
deceased, in 1849, are as follows:

“What I claim as my invention and desire to secure by letters 
patent is the curing of caoutchouc, or India-rubber, by subject 
ing it to the action of a high degree of artificial heat, substan. 
tially as herein described, and for the purposes specified.

“And I also claim the preparing and curing the compoun
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of India-rubber, sulphur, and a carbonate or other salt, or oxide 
of lead, by subjugating the same to the action of artificial heat, 
substantially as herein described.”

The claim of the patent for the product is thus expressed:
“What is claimed as the invention of Charles Goodyear, 

deceased, is the new manufacture of vulcanized India-rubber 
(whether with or without other ingredients), chemically altered 
by the application of heat, substantially as described.”

The specification, among other things, contains these 
clauses:

“For many purposes the manufacture is improved by the ad-
dition of other substances than sulphur, among which white lead 
is one of the best, and which, when used, may be combined in 
the mixture above described, in the proportion of seven parts 
by weight, thereby forming a triple compound. Other salts of 
lead may be used with advantage, and coloring matter may be 
also incorporated with the mixture for the purpose of imparting 
colors to the product.

“And other materials, such as cotton, silk, wool, or leather, 
may be incorporated or combined with the India-rubber and 
sulphur, thereby modifying the strength, elasticity, or other 
qualities of the new manufacture for particular purposes; as it 
is found that the new substance or product will be produced 
whenever the essential elements of rubber, sulphur, and heat are 
used, whether such other materials are incorporated or not.”

A patent should be construed in a liberal spirit, to sustain 
the just claims of the inventor. This principle is not to be 
carried so far as to exclude what is in it, or to interpolate 
anything which it does not contain. But liberality, rather 
than strictness, should prevail where the fate of the patent 
B involved, and the question to be decided is whether the 
inventor shall hold or lose the fruits of his genius and his 
labors.*  The surrender was made by the executor, for the 
leason that the specification was defective and required 
amendment. This the law permitted, if the facts brought

Corning v. Burden, 15 Howard, 269; Battin v. Taggert, 17 Id. 74.
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the case within the provisions of the statute. The commis-
sioner was charged with the duty of examining the facts 
and deciding upon the application. His judgment is shown 
in the results. Upon comparing the context of the specifi-
cations of the surrendered and of the reissued patent, and 
giving to each a reasonable interpretation, we are satisfied 
that the decision was correct, and we see no reason to reverse 
it. It is the right of the patentee and his representatives to 
enlarge or restrict the claim, so as to give it validity and 
secure the invention.*

Patentable subjects, as defined by the patent law,f are 
“ any new and useful art, machine, manufacture, or compo-
sition of matter, or any new and useful improvement on any 
art, machine, manufacture, or composition of matter.” A 
machine may be new, and the product or manufacture pro-
ceeding from it may be old. In that case the former would 
be patentable and the latter not. The machine may be sub-
stantially old and the product new. In that event the latter, 
and not the former, would be patentable. Both may be new, 
or both may be old. In the former case, both would be 
patentable; in the latter neither. The same remarks apply 
to processes and their results. Patentability may exist as 
to either, neither, or both, according to the fact of novelty, 
or the opposite. The patentability, or the issuing of a patent 
as to one, in nowise affects the rights of the inventor or dis-
coverer in respect to the other. They are wholly discon-
nected and independent facts. Such is the sound and neces-
sary construction of the statute.

This objection to the patent, we think, is also not well 
taken.

Can we go behind the action of the commissioner in ex-
tending the patent and inquire into the frauds by which it is 
alleged that the extension was procured? The fifth section 
of the act of 1790| provided for the repeal of patents under 
the circumstances and in the manner specified. This act was

* Battin v. Taggert, 17 Id. 84. 
t 1 Stat, at Large, 109.

| Act of 1836, § 6-
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repealed by the act of 1793.*  The tenth section of that act 
re-enacted the fifth section of the act of 1790. The fifth sec-
tion of the latter act authorized substantially the same de-
fences in suits upon patents which are allowed by the 15th 
section of the act of 1836, with the further provision, that if 
the facts touching either defence were established, “judg-
ment shall be rendered for the defendant with costs, and the 
patent shall be declared void.” This act continued in force 
until it was repealed by the act of 1836. These provisions 
were not then, and they have not since been, re-enacted. 
The 16th section of the act of 1836 authorizes a court of 
equity, in cases of interference, to take jurisdiction and an-
nul the patent issued to the party in the wrong. Beyond 
this the patent laws are silent upon the subject of the exer-
cise of such authority. This review furnishes a strong im-
plication that is was the intention of Congress not to allow 
a patent to be abrogated in any collateral proceeding, except 
in the particular instance mentioned, but to leave the remedy 
in all other cases to be regulated by the principles of general 
jurisprudence. To those principles we must look for the 
solution of the question before us. The subject was exam-
ined by Chancellor Kent with his accustomed fulness of 
research and ability, in Jackson v. Lawton.f He there said: 
“Unless letters patent are absolutely void on the face of 
them, or the issuing of them was without authority, or was 
prohibited by statute, they can only be avoided in a regular 
course of pleading, in which the fraud, irregularity, or mis-
take is regularly put in issue. The principle has been fre-
quently admitted, that the fraud must appear on the face of 
the patent to render it void in a court of law, and that when 
the fraud or other defect arises on circumstances, dehors the 
grant, the grant is voidable only by suit.J The regular tri-
bunal is chancery, founded on a proceeding by scire facias 
°r by bill or information.” The patent in that case was for 
land, but, as regards the point here under consideration,

* 1 Stat, at Large, 318. 1 10 Johnson, 23.
t 1 Hening & Munford, 19, 187; 1 Munford, 134.
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there is no distinction between such a patent and one for an 
invention or discovery. If there be, the case is stronger as 
to the latter. In the case of Field v. Seabury*  the patent 
was also for land. This court ruled the point in like man-
ner, and the same remarks apply. Viewing the subject in 
the light of the principle involved, wre can see no defect in 
the parallelism between that case and the one before us.

The extension was granted by the commissioner pursuant 
to the first section of the act of 1848 and the eighteenth 
section of the act of 1836. The latter declares that upon 
the making and recording of the certificate of extension 
“ the said patent shall have the same effect in law as though 
it had been originally granted for the term of twenty-one 
years.” The law made it the duty of the commissioner to 
examine and decide. He had full jurisdiction. The func-
tion he performed was judicial in its character. No pro-
vision is made for appeal or review, f His decision must be 
held conclusive until the patent is impeached in a proceed-
ing had directly for that purpose according to the rules 
which define the remedy, as shown by the precedents and 
authorities upon the subject. We are not, therefore, at lib-
erty to enter upon the examination of the evidences of fraud 
to which we have been invited by the counsel for the appel-
lants. The door to that inquiry in this case is closed upon 
us by the hand of the law. The rule which we have thus 
laid down is intended to be limited to the class of cases to 
which, as respects the point in question, the one before us 
belongs. We decide nothing beyond this.

The proof of infringement makes a case so clear for the 
appellees, in our judgment, that it is deemed unnecessary to 
extend this opinion by discussing the subject.

It is unnecessary to consider the respective rights of t e 
several corporation complainants in this litigation, because 
it, is clear that such as do not belong to them are vested in 
Charles Goodyear, the executor, by virtue of his holding t e 
entire legal title of the patent.

* 19 Howard, 332. t Foley v. Harrison, 15 Howard, 448.
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The appellants meet the case in the aspect of infringe-
ment, by setting up a license from Charles Goodyear, de-
ceased, to E. M. Chaffee, bearing date on the 25th of June, 
1846, which they insist is a complete bar to the relief sought 
by the bill. This instrument gives to Chaffee, “ his execu-
tors, administrators, and assigns, a free license to use the 
said Goodyear’s gum-elastic composition for coating cloth 
for the purpose of japanning, marbling, and variegate japan-
ning, at his own establishment, but not to be disposed of 
to others for that purpose without the consent of the said 
Charles Goodyear ;......... the right and license hereby con-
ferred being limited to the United States, and not extending 
to any foreign country, and not being intended to convey 
any right to make any contract with the government of the 
United States.”

There are several objections to the view taken of this 
license by the counsel for the appellant. It authorizes 
Chaffee to use it himself. It gave him no right to authorize 
others to use it in conjunction with himself, or otherwise, 
without the consent of Goodyear, which is not shown, and 
not to be presumed. It was to be used at his own establish-
ment, and not at one occupied by himself and others. Look-
ing at the terms of the instrument, and the testimony in the 
record, we are satisfied that its true meaning and purpose 
were to authorize the licensee to make and sell India-rubber 
cloth, to be used in the place, and for the purposes, of patent 
or japanned leather. In bur judgment it conveyed authority 
to this extent and nothing more. The practical construction 
which the parties themselves have given to a contract by 
their own conduct is, in cases of doubt, always entitled to 
great weight. That this practical construction, in the case 
before us, was in accordance with that which we have given 
to the instrument, is clearly shown by the following facts : 
The defendants, Chaffee, Bourne, and Brown, were hostile 
to the extension, and collected evidence to defeat it. If they 
md understood the license then, as they construe it now, 
their interest would have prompted an opposite line of con- 

oct. In 1856, Goodyear the elder, and others, sued Brown,
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Bourne, and Chaffee for an infringement of the patent re-
issued to Goodyear—by manufacturing India-rubber shoes. 
In September of that year, they filed their answer. The 
license, as they now construe it, would have been conclusive 
against the complainants. The answer is long and elabo-
rate. It makes no allusion to the license. An absolute in-
junction was decreed. The Chaffee license bears date in 
1846. In 1858, the same defendants procured a license to 
manufacture rubber shoes, from Haywood. The terms were 
stringent and onerous. This license would have been use-
less, if their present construction of the license to Chaffee is 
correct. It is not clear that any interest was conveyed by 
Chaffee to the other parties, if ever, until since the com-
mencement of this suit. The claim was not heard of before 
the conflict began. The license sets forth in express terms, 
that it was not intended to give any authority to contract 
with the United States. All the articles to which this con-
troversy relates, were manufactured for the United States, 
under contracts with the quartermaster-general. This de-
fence cannot avail the defendants.

Upon looking further into the record we find that the 
complainants took seven exceptions, and the defendants 
twenty-eight, to the master’s report in the court below, all 
of which, on both sides, were overruled. The complainants 
not having appealed, their exceptions are not open to exam-
ination. Our attention, therefore, will be confined to those 
taken by the defendants, who have brought them before us 
by this appeal. Many of them relate to the findings of the 
master upon questions of fact. Others are predicated of 
facts which, upon examination, are not found to be as the 
exceptions assume. In all these cases we are satisfied with 
the master’s conclusions, and do not propose to review 
them. We shall dispose of such other points arising upon 
thè report, as we deem it proper to remark upon, without 
adverting particularly to the exceptions by which they aie 
raised.

In taking the account the master was not limited to the 
date of the decree. In such cases, it is proper to extend the
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account down to the time of the hearing before him, unless 
the infringement ceased prior to that time. The rights of 
the parties are settled by the decree, and nothing remains 
but to ascertain the damages and adjudge their payment. 
The practice saves a multiplicity of suits, time, and expense, 
and promotes the ends of justice. We see no well-founded 
objection to it.

The thirteenth section of the act of March 2d, 1861, re-
quires “ that every article made or sold under the protection 
of a patent shall have fixed upon it the word ‘ patented,’ and 
the day and year when the patent was granted; and when, 
from the character of the article, that may be impracticable, 
a label on which a notice to the same effect is printed shall 
be attached;” and if this be not done it is declared “ that In 
case of suit for infringement, brought by the person fail-
ing so to mark the articles, no damages shall be recovered 
by the plaintiff except on proof that the defendant was duly 
notified of the infringement, and continued, after such no-
tice, to make and vend the articles patented,” &c. It is said 
that the bill contains no averment on this subject, and that 
the record is equally barren of proof that any such notice 
was ever given to the defendants, except by the service of 
process, upon the filing of the bill. Hence, it is insisted 
that the master should have commenced his account at that 
tune, instead of the earlier period of the beginning of the 
infringement. His refusal to do so was made the subject 
of an exception. The answer of the defendants is as silent 
upon the subject as the bill of the complainants. No such 
issue was made by the pleadings. It was too late for the 
defendants to raise the point before the master. They were 
concluded by their previous silence, and must be held to 
have waived it. It cannot be considered here. We refer to 
foe authorities cited in an earlier part of this opinion, in 
support of the rule upon this subject.

■fhe Circuit Court decreed that the Providence Company 
Ms liable “ for all the profits made in violation of the rights 
of the complainants, under the patent aforesaid, by respon- 

ents, by the manufacture, use, or sale of any of the articles
51VOL. IX.
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named in said bill.” This was in accordance with the rule 
in equity cases established by this court.*  It was not ob-
jected to in the argument here, but it was strenuously in-
sisted that the master had erred in his application of the rule, 
and the court in confirming his conclusions. We have ex-
amined the report and are satisfied that he discharged his 
duty with exemplary care and diligence. The repbrt is char-
acterized by unusual ability. He has stated two accounts: 
one against the Providence Company and the other against 
the Columbian Company, which he finds to be the Provi-
dence Company under another name.

The Providence Company manufactured articles covered 
and articles not covered by the patent in*  question. No 
separate account was kept as to their respective cost and 
profit. The business as to both was so intermingled and 
confused that approximate results only were possible, and 
these were attainable by but one process. He applied the 
principle of apportionment as follows:

The gross amount of sales of articles of both classes was 
$2,648,131.49. The gross amount of sales of articles cov-
ered by the patent, $1,899,696.78. Gross amount of profits, 
$349,520.02. Proportion of profits due to articles covered 
by the patent, $250,757.72. The master reports that this 
result approaches exactness, and that it is favorable to the 
defendants. The Columbian Company manufactured only 
patented articles. Its books were properly kept. The data 
were clear and certain, and he had no difficulty in reaching 
a satisfactory conclusion. He found the amount of profits 
to be $60,000.

Profits of the Providence Company, .
Profits of the Columbian Company, .

. $250,759 72
60,000 00

Total for which the defendants are liable, . $310,757 72

In making up the account the master allowed deductions 
from profits, for bad debts, for rents, and interest paid 
debiting rents and interest received; he allowed for t ie

* Livingston v. Woodworth, 15 Howard, 546; Dean v. Mason, 20 Id. 1
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market value of the materials on hand when the infringe-
ment began, for the cost of those acquired afterwards to 
carry on the business, and for the usual salaries of the man-
aging officers. In this connection we take the following 
paragraph from the report:

“Large amounts appear by the books to have been expended 
in repairs of building and machinery, and in the purchase of 
new machinery, tools, and fixtures. No further allowance is 
made by the master for wear, and tear, and depreciation.”

He refused to allow the extraordinary salaries which it 
appeared by tlfe books had been paid, being satisfied they 
were dividends of profit under another name, and put in 
that guise for concealment and delusion. The allowance for 
repairs and other items mentioned in this connection doubt-
less exceeded the wear and tear which could have occurred 
during the time of the infringement. He refused to allow 
the value, at the time they were used, of materials bought 
for the purposes of the infringement. The market was a 
rising one. The defendants had the benefit of it as to those 
which were untainted by dishonesty. Those bought later 
stand upon a different footing. The claim is entitled to no 
especial favor. There must be a fixed rule. There can be 
none better than the cost as to those to which that principle 
was applied. The articles might have fallen in value instead 
of rising. The defendants cannot complain, as they are held 
liable only for the ultimate profits of the piracy.

He refused to allow the profits due to elements not pat-
ented, which entered into the composition of the patented 
articles. There may be cases in which such an allowance 
would be proper. This is not one of them. The manner 
in which the books of the Providence Company were kept 
renders such an account impossible as to the business done 
in their name.

The conduct of the defendants in this respect has not been 
such as to commend them to the favor of a court of equity, 

nder the circumstances, every doubt and difficulty should
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be resolved against them.*  The allowance was properly 
denied.

He refused to allow manufacturer’s profits apd interest on 
the capital stock. This was correct. “ The profits made in 
violation of the rights of the complainants” in this class of 
cases, within the meaning of the law, are to be computed 
and ascertained by finding the difference between cost and 
yield. In estimating the cost, the elements of price of ma-
terials, interest, expenses of manufacture and sale, and other 
necessary expenditures, if there be any, and bad debts, are 
to be taken into the account, and usually nothing else. The 
calculation is to be made as a manufacturer calculates the 
profits of his business. “Profit” is the gain made upon any 
business or investment, when both the receipts and payments 
are taken into the account.f The rule is founded in reason 
and justice. It compensates one party and punishes the 
other. It makes the wrong-doer liable for actual, not possi-
ble, gains. The controlling consideration is, that he shall 
not profit by his wrong. A more favorable rule would offer 
a premium to dishonesty, and invite to aggression.

The jurisdiction of equity is adequate to give the proper 
remedy, whatever phase the case may assume; and the se-
verity of the decree may be increased or mitigated accord-
ing to the complexion of the conduct of the offender. We 
find no error in the record, and the decree of the Circuit 
Court is

Aff irme d .

Note .—BRADLEY and STRONG, JJ., had not taken 
their seats upon the bench when the preceding case was ar-
gued and decided.

* Lupton v. White, 15 Vesey, 432; Copeland v. Crane, 9 Pickering, 79; 
Dexter v. Arnold, 2 Sumner, 109; Miller v. Whittier, 36 Maine, 585.

t People v. Super. Niag., 4 Hill, 23.
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Same  v . Same .

A bill of review will not be granted either where the party could by an at-
tentive examination of the exhibits, attached to the bill in the original 
case, have discovered what he relies on as newly discovered matter, and 
has thus been guilty of laches; or where the court is satisfied that 
upon the case offered to be made out, the decree ought to be the same as 
has been already given.

On motion of Mr. Cushing, for the appellant, to stay the 
mandate and for leave to file a bill of review; Mr. W. E. 
Curtis opposing the application.

Mr. Justice SWAYNE stated the case and delivered the 
opinion of the court.

The appellants have submitted a motion that the mandate 
in this case be stayed, and that they have leave to file a bill 
of review. The ground of the application is the alleged fact 
that George B. Dorr and William Judson, both deceased, 
were largely interested in the patent which lies at the foun-
dation of this litigation, and that their legal representatives 
should have been made parties to the suit. It is shown that 
a suit has been recently instituted by Louisa Judson, widow 
and executrix of William Judson, against the appellants for 
the same infringements of the patent which are charged in 
the bill in this case. Affidavits are on file—taken to show 
the interest of Judson—and that the appellants had no knowl-
edge of the fact until since the determination of the case in 
this court. They are silent as to the interest of Dorr. Upon 
looking into the record, we find that the subpoena in this 
case bears date on the 30th of October, 1862. The litigation 
was m progress from that time until it was determined here 
by the opinion of this court, delivered on the 7th of Feb-
ruary last, affirming the decree of the Circuit Court in favor 
of the complainants.

Exhibit “B,” annexed to the complainants’ bill in the 
record, is the opinion of Mr. Justice Grier in the case of 
Goodyear v. Day, involving the same patent.

That opinion was delivered at the May Term, 1852, of the
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Circuit Court of the United States for the District of New 
Jersey. It appears by this opinion that the point was made 
in that case by the defendant, that William Judson and James 
A. Dorr were parties in interest, and should be made parties 
complainant. The assignment by Goodyear to Judson and 
Dorr was before the learned judge, and the question made 
was fully considered. They were not made parties. Exhibit 
“ C,” annexed to the bill, is the opinion of the same justice 
in the case of Goodyear and the New England Car Spring 
Company against the Central Railroad of New Jersey, 
argued in the Circuit Court of that State on the 24th of 
March, 1853. The suit in that case also was founded upon 
the Goodyear patent. The objection that Judson and Dorr 
should have been co-complainants was set up. The assign-
ment to them by Goodyear was analyzed and considered. 
The learned judge arrived at the conclusion that they were 
not necessary parties, and overruled the point. These ex-
hibits were as much a part of the bill in this case as anything 
which it contained. The appellants are estopped from deny-
ing knowledge of its contents. They were sufficient to show 
the existence of the assignment to Judson and Dorr, and the 
general scope and character of its contents. If not satisfied 
with the views of Mr. Justice Grier upon the subject they 
should have made the defence by plea or answer. Not hav-
ing spoken at the proper time in that way, they cannot be 
permitted to speak with effect now, in this way. They have 
slept upon knowledge which, if material, should have awak-
ened them to activity more than seven years ago. Their 
laches is fatal to their application. It is a settled rule in this 
class of cases “ that the matter must not only be new, but 
such as the party, by the use of reasonable diligence, could 
not have known; for, if there be any laches or negligence in 
this respect, that destroys the title to the relief.”* Whether 
such an application shall be granted or refused, rests in the 
sound discretion of the court. The requisite leave is never 
a matter of right.f The affidavits have failed to satisfy us,

Story’s Equity Pleadings, § 414. t Id. § 417.
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that if a bill of review were filed the result would affect the 
decree which has been rendered.

We are all of the opinion, that under the circumstances 
it would not be proper to withhold longer from the appellees 
the fruits of the relief to which we have found them entitled. 
It is not probable that thè appellants will be injured by any 
litigation which the representatives of Judson or Dorr may 
institute. If their interests, as claimed, shall be established, 
the Circuit Court which tries the case will doubtless so exer-
cise its flexible jurisdiction in equity as to protect all rights 
and do justice to all concerned. The motion for leave to file 
a bill of review is

Denied .

Same  v . Same .

1. Where, on a bill by several persons for the infringement of a patent and
for an account (the defences being invalidity of the patent and a license), 
the court sustain the patent, and decree damages, a bill cannot be re-
garded as a cross-bill, which sets up a judgment in another suit against 
one of the complainants, and asks that the conjoined defendants in the 
principal suit set forth and discover what’share of the damages they 
claim respectively, so that the defendant in that suit may set off his judg-
ment as respects the one against whom it is.

2. As an original bill it cannot be sustained, if it have either been filed be-
fore the decree for damages was rendered in the principal suit, or have 
been a judgment in attachment only, and where there was no servipe on 
the person of the defendant.

3. A bill which is in no wise auxiliary to an original suit, nor in continua-
tion of that proceeding, does not present a case proper for substituted 
service.

Appea l  from the Circuit Court for the District of Rhode 
Island.

Messrs. Payne, Cushing, and Parsons, for the appellant; and 
W. P. Curtis and Mr. Stoughton, contra.

Mr. Justice SWAYNE stated the case and delivered the 
opinion of the court.

After the interlocutory decree was entered in the case of 
Charles Goodyear, executor of Charles Goodyear, deceased,
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and others, against The Providence Rubber Company and 
others, in the Circuit Court of the United States for the Dis-
trict of Rhode Island, and while the case was before the 
master to whom it had been referred, the complainants filed 
this bill. It alleges that they hold a judgment against the 
estate of Charles Goodyear, deceased, in favor of E. M. 
Chaffee & Co. for the sum of $48,215.20, amounting, with 
interest thereon, to $72,215.20, or thereabout, which they 
insist ought, in equity and good conscience, to be offset 
against such portion of the damages to be recovered in the 
suit first mentioned, as may be due and payable to Charles 
Goodyear, the executor. An exhibit is annexed to the bill 
and made a part of it, by which it appears that the judg-
ment was recovered against Charles Goodyear, deceased, in 
his lifetime, by attachment; that process was not served 
upon him; that he did not appear; that he made no de-
fence ; that the cause of action was the alleged breach of a 
contract; and that the court assessed the damages for which 
the judgment was rendered.

It further appears by this exhibit that the firm of E. M. 
Chaffee & Co. consisted of Edwin M. Chaffee, George 
O’Bourne, and William W. Brown. The sheriff’s return 
upon the writ of attachment is as follows:

“ For want of the body of the within-named defendant to be 
by me found in my precinct, I have this day, at eleven o’clock, 
A.M., made service of this writ by attaching two pieces grass 
cloth, one piece red fitting, six rolls cotton batting, one piece of 
perforated rubber cloth, one roll grass cloth, one roll sheeting, 
covered with cotton batting, two bundles wadding, one piece 
bagging, set forth to me by the plaintiffs as the property of the 
defendant, and have left a true and attested copy of this writ, 
with my doings hereon, with Messrs. Bourne and Brown, in 
whose hands or possession I found said goods and chattels, the 
defendants having no last and usual place of abode within my 
precinct whereat to leave a copy.”

The bill further sets forth that the Union India-Rubber 
Company claims to be a corporation of the State of cvv
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York, having its principal place of business in the city of 
New York, and that the Phenix Rubber Company claims to 
be a corporation of the State of Connecticut, having its prin-
cipal place of business also in the city of New York.

The prayer of the bill is, that the defendants set forth and 
discover what share of the damages to be recovered in the 
prior suit they respectively claim; that the judgment may 
be set off against that portion wrhich shall belong to Charles 
Goodyear, as executor of Charles Goodyear, deceased; and 
for other and proper relief. There is a further prayer that 
service of process may be made upon the corporation defend-
ants, by serving it upon their solicitor of record, and that 
service may be made upon Charles Goodyear, the executor, 
by some disinterested person in the State of New York. 
Substituted service was made upon the corporations accord-
ingly, pursuant to an order of the court. Charles Goodyear 
entered his appearance, and demurred. The corporations 
appeared specially, and moved to dismiss the bill. The de-
murrer and the motion were both sustained, and the bill was 
dismissed. The complainants thereupon appealed to this 
court.

In the argument here, the counsel for the appellants have 
endeavored to support the bill, upon the ground that it is a 
cross-bill, having for its object to enforce an offset arising 
under such circumstances as give a court of equity jurisdic-
tion of the case, and authority to give the relief for which 
the bill specifically prays. A cross-bill is brought to obtain 
a discovery in aid of a defence to the original suit, or to ob-
tain complete relief to all the parties as to the matters 
charged in the original bill. It should not introduce any 
distinct matter. It is auxiliary to the original suit, and a 
graft and dependency upon it. If its purpose be different 
from this, it is not a cross-bill, though it may have a connec-
tion with the same general subject.*  Here the original suit 
was for the infringement of a patent. The defences were

* Mitford’s Pleading, 80, 81; Ayres v. Carver, 17 Howard, 591; Cross v. 
De Valle, 1 Wallace, 5.
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invalidity of the patent and a license. Neither the case 
made by the bill nor the defences set up in the answer had 
the slightest relation to the judgment in question. It is en-
tirely foreign to the grounds of the controversy. Its only 
connection with the parties was that it belonged to the de-
fendants, and was against the testator of one of the com-
plainants. Any discovery in relation to it could not give or 
help any defence to the original suit. It was simply a fact 
affecting personally a portion of the parties, but no more 
affecting the litigation than would any other controversy 
between them as to lands, stocks, or other property. We, 
therefore, hold the bill to be an original and not a cross-bill.

Can it be sustained as such ? When it was filed, no de-
cree had passed in the original suit for the payment of dam-
ages. Non constat that such a decree would ever be made. 
It was possible that the court might annul the interlocu-
tory order, decree for the defendants, and dismiss the bill. 
The bill before us was therefore prematurely filed. The 
judgment which it seeks to enforce was recovered in a pro-
ceeding by attachment. It did not affect the defendant per-
sonally, and bound no property but that upon which the 
grasp of the court was fixed by the service of the writ of 
attachment. Beyond that it was ineffectual for any purpose. 
An execution could not be issued upon it to reach other 
property, and it would not be primfl, facie evidence against 
the defendant in another suit upon the same cause of action. 
To enforce the contract against the testator tvhile living, or 
his executor after his decease, it was necessary to sue, pro-
cure personal service, and make the same proofs as if the 
judgment in attachment had not been rendered. Such a 
judgment has no more efficacy and can no more be enforced 
in equity than at law. The demurrer of the executor was 
well taken and properly sustained.*

The motion to dismiss wras made by the foreign corpora-
tions. The bill, being in no wise auxiliary to the original suit

* D’Arcy v. Ketchum, 11 Howard, 165; McVicker v. Beeby, 31 Maine, 
814; Story’s Conflict of Laws, g 314.
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nor in continuation of that proceeding, the case was not one 
proper for substituted service.*  They were not bound to 
appear. They entered their appearance specially, and ap-
peared only to object to the jurisdiction of the court.

The learned judge who heard the case below was correct 
in ordering the bill to be dismissed.

Decre e aff irm ed .

Bourne  v . Goodye ar .

A proceeding to vacate the extension of a patent, of which the extension has 
expired before the proceeding was begun, has no equity to support it, 
and cannot be sustained on demurrer.

Appe al  from the Circuit Court for the Southern District 
of New York, in which court, on the 15th of June, 1865, a 
proceeding was begun, in the name of the United States, ex 
relatione Bourne, against the executor of Goodyear, to vacate 
an extension of a patent. The bill showed that the exten-
sion of the patent sought to be vacated by the proceeding 
expired on the 14th of June, 1865; before the suit was com-
menced, and the defendant demurred to it on that ground 
among others. The court below dismissed the bill, and the 
relator brought the case here.

Messrs. T. H. Parsons, A. Payne, and C. Cushing, for the 
appellant; Messrs. E. IF. Stoughton and W. E. Curtis, contra.

The CHIEF JUSTICE delivered the opinion of the court.
The extension having expired before the bill was filed, 

there is no equity to support the application to set it aside. 
The extension has ceased to be of any effect, and there re-
gains nothing which can be the subject of a suit. The de-
murrer to the bill, therefore, must be sustained, and the 
decree of the Circuit Court by which the bill was dismissed 
must be

Affir med .

* Dunn v. Clarke, 8 Peters, 1.
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Bisc hoff  v . Wether ed .

1. A judgment recovered in the Common Pleas, at Westminster, England,
against a person in the United States, without any service of process on 
him, or any notice of the suit other than a personal one served on him 
in this country, has no validity here, even of a primd, facie character.

2. On a suit at law, involving a question of priority of invention, where a
patent under consideration is attempted to be invalidated by a prior 
patent, counsel cannot require the court to compare the two specifica-
tions, and to instruct the jury, as matter of law, whether the inventions 
therein described are or are riot identical. The rule on the subject stated.

Err or  to the Circuit Court for the District of Maryland.
Bischoff and others brought an action, in the court below, 

against Wethered, to recover damages for breach of cove-
nant in the assignment of one-fortieth part of an English 
patent granted to one Newton. The covenant was that the 
patent was in all respects valid and unimpeachable. The 
breach complained of was that it was null and void. The 
declaration contained certain other counts, namely, the or-
dinary money counts, and a count on a judgment recovered 
in the Common Pleas, at Westminster Hall, in England. 
To the latter count the defendant pleaded nul tiel record. 
The only evidence adduced in its support was an exempli-
fied copy of a judgment recovered against the defendant in 
the said Common Pleas, without any service of process on 
him, or any notice of the suit, other than a personal notice 
served in the city of Baltimore, and as no evidence was ad-
duced to sustain the common counts, the chief question in 
the case arose under the count on the alleged covenant, 
that the patent in question was valid and unimpeachable.

This patent was granted to Newton on the 25th of May, 
1853, and was for certain improvements in the generation of 
steam, consisting of an accessory steam-pipe carried fioni 
the boiler through the fire or chimney, so as to cause the 
steam conveyed therein to become superheated; and from 
thence carried to the steam-chest, or to an intermediate pipe, 
there to connect with the ordinary steam-pipe which conveys 
the steam from the boiler to the engine, so as to mix the su
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perheated steam with the ordinary steam as it comes from the 
boiler. The effect of this mixture is described to be that 
the superheated steam converts into steam all the remaining 
watery particles, froth and foam, contained in the ordinary 
steam, and thus dries and rarefies the whole mass, and makes 
it more effective.

The plaintiff having put in evidence the assignment con-
taining the covenant declared on, and the letters patent 
granted to Newrton,in order to show the breach of covenant, 
put in evidence a prior English patent, granted to one Poole, 
in 1844, for an invention which the plaintiff claimed was 
identical with that patented to Newton. The plaintiff then 
called upon the court to compare the two specifications, and 
to instruct the jury that the patent to Newton was not a valid 
and unimpeachable patent, inasmuch as the invention therein 
described was not novel, but was already substantially de-
scribed in the specification of Poole; and that under the 
covenants contained in the assignment, the plaintiffs were 
entitled to recover £500, the amount of purchase-money paid, 
with interest. This the court refused to do, and the plain-
tiffs excepted.

The defendant then prayed.the court to instruct the jury, 
amongst other things, that there is not on the face of the re-
spective patents of Newton and Poole such an identity as au-
thorizes the court to pronounce that they are for one and the 
same invention, and that for that reason the patent granted 
to Newton is invalid; and such invalidity being necessary to 
support the plaintiffs’ claim, and being wanting, the verdict 
must be for the defendant. The court granted this prayer, 
and instructed the jury accordingly, and a verdict was found 
for the defendant. The plaintiffs excepted to this instruc-
tion. The case being brought here, the questions were—

1st (one not pressed). What effect had the proceeding in 
the Common Pleas in England ?

2d. The principal one—whether the court below was bound 
to compare the two specifications, and to instruct the jury, 
as matter of law, whether the inventions therein described 
were, or were not, identical ?
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Mr. W. M. Addison, for the plaintiff in error; Mr. J. B. 
Latrobe, contra.

Mr. Justice BRADLEY delivered the opinion of the court.
As to the first point raised—to wit, the effect of the pro-

ceeding in the Common Pleas at Westminster Hall—it is 
enough to say that it was wholly without jurisdiction of the 
person, and whatever validity it may have in England, by 
virtue of statute law, against property of the defendant there 
situate, it can have no validity here, even of a prinid facie 
character. It is simply null.
. The second and principal question in the case raises an 
important question of practice under the patent law, and de-
serves to be seriously considered by this court.

It is undoubtedly the common practice of the United States 
Circuit Courts, in actions at law, on questions of priority of 
invention, where a patent under consideration is attempted 
to be invalidated by a prior patent, to take the evidence of 
experts as to the nature of the various mechanisms or manu-
factures described in the different patents produced, and as 
to the identity or diversity between them; and to submit all 
the evidence to the jury under general instructions as to the 
rules by which they are to consider the evidence. A case 
may sometimes be so clear that the court may feel no need 
of an expert to explain the terms of art or the descriptions 
contained in the respective patents, and may, therefore, feel 
authorized to leave the question of identity to the jury, under 
such general instructions as the nature of the documents 
seems to require. And in such plain cases the court would 
probably feel authorized to set aside a verdict unsatisfactory 
to itself, as against the weight of evidence. But in all such 
cases the question would still be treated as a question of fact 
for the jury, and not as a question of law for the court. And 
under this rule of practice, counsel would not have the rig t 
to require the court, as matter of law, to pronounce upon 
the identity or diversity of the several inventions describe 
in the patents produced. Such, we think, has been the pie 
vailing rule in this country, and we see no sufficient reason
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for changing it. The control which the courts can always 
exercise over unsatisfactory verdicts will enable them to pre-
vent any wrong or injustice arising from the action of juries; 
whereas, if the courts themselves were compellable to de-
cide on these often recondite and difficult questions, without 
the aid of scientific persons familiar with the subjects of the 
inventions in question, they might be led into irremediable 
errors, which would produce great injustice to suitors. We 
are disposed to think that the practice adopted by our courts 
is, on the whole, the safest and most conducive to justice.

It may be objected to this view that it is the province of 
the court, and not the jury, to construe the meaning of docu-
mentary evidence. This is true. But the specificationsm 
patents for inventions are documents of a peculiar kind. 
They profess to describe mechanisms and complicated ma-
chinery, chemical compositions and other manufactured pro-
ducts, which have their existence in pais, outside of the 
documents themselves; and which are commonly described 
by terms of the art or mystery to which they respectively 
belong; and these descriptions and terms of art often re-
quire peculiar knowledge and education to understand them 
aright; and slight verbal variations, scarcely noticeable to a 
common reader, would be detected by an- expert in the art, 
as indicating an important variation in the invention. In-
deed, the whole subject-matter of a patent is an embodied 
conception outside of the patent itself, which, to the mind 
of those expert in the art, stands out in clear and distinct re-
lief, whilst it is often unperceived, or but dimly perceived, 
by the uninitiated. This outward embodiment of the terms 
contained in the patent is the thing invented, and is to be 
properly sought, like the explanation of all latent ambigui-
ties arising from the description of external things, by evi-
dence in pais.

We are, therefore, of opinion that the Circuit Court was 
justified in refusing to give the instructions demanded by 
the plaintiffs, and in giving that which was asked by the de-
fendant.

The precise question has recently undergone considerable
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discussion in England, and has finally resulted in the same 
conclusion to which we have arrived. The cases wifi be 
found collected in the last edition of Curtis on Patents.*  It 
was at first decided in the cases of Bovill v. Pimmf Betts v. 
Menzies^ and Bush v. Fox,§ that it was the province and duty 
of the court to compare the documents and decide on the 
identity or diversity of the inventions. But in 1862, Lord 
Westbury, in two very elaborate judgments, one of which 
was delivered in the House of Lords on occasion of overrul- 

. ing the decision in Betts v. Menzies, held that it belonged to 
the province of evidence, and not that of construction, to 
determine this question. “In all cases, therefore,” he con-
cedes, “ where the two documents profess to describe an 
external thing, the identity of signification between the two 
documents containing the same description, must belong to 
the province of evidence, and not that of construction.” 
Lord Westbury very justly remarks, that two documents 
using the same words, if of different dates, may intend very 
diverse things, as, indeed, was actually decided by this court 
in the case of The Bridge Proprietors v. The Hoboken Com-
pany. || The court, in that case, said: “It does not follow 
that when a newly invented or discovered thing is called by 
some familiar word, which comes nearest to expressing the 
new idea, thajt the thing so styled is really the thing formerly 
meant by the familiar word.” And the decision was that 
the word “ bridge,” in an old bridge law, passed in 1790, did 
not mean the same thing as the same word meant when ap-
plied to the modern structure of a railroad bridge.

This view of the case is not intended to, and does not, 
trench upon the doctrine that the construction of written in-
struments is the province of the court alone. It is not the 
construction of the instrument, but the character of the thing in-
vented, which is sought in questions of identity and diversity 
of inventions.

Jud gmen t  af fir med .

* § 446. f 36 English Law and Equity, 441.
J 1 Ellis & Ellis, Q. B. 999. § 38 English Law and Equity, 1.
|| 1 Wallace, 116.



INDEX.

ABANDONED AND CAPTURED PROPERTY ACT. See Rebellion, 1.
1. Under it a party preferring his claim in the Court of Claims, need not,

where he has purchased in good faith, prove the loyalty of the person 
from whom he bought the property whose proceeds he claims. United 
States v. Anderson, 56.

2. The vendor is a competent witness to support the claimant’s case, if he
never had any claim or right against the government, and is not 
interested in the suit. Ib.

3. In a claim under this act, the Court of Claims may render judgment
for a specific sum as due to the claimant. Ib.

4. Claimants under the act are not deprived of its benefits because of aid
and comfort not voluntarily given to the rebellion. United States v. 
Padelf ord, 531.

5. But voluntarily executing, even through motives of personal friendship,
the official bonds of quartermasters or commissaries of the rebel army, 
was giving such aid and comfort. Ib.

6. The mere taking possession of a city by the government forces was not
a “capture” of all cotton in it, within the meaning of the act. Ib.

ABANDONMENT. See Insurance.
ACCEPTANCE.

Of work not performed according to contract. What amounts to. Swain 
v. Seamens, 254.

ADMINISTRATOR. See Foreign Administrator; Pleading, 2, 3, 7.

ADMIRALTY. See Average, 3 ; Barges; Bottomry; Commercial Law ; Lien, 
1, 2; Pleading, 10, 11; Practice, 1, 9-11, 39, 40.

1. Where a lien exists by the maritime law of foreign jurisdictions, our
admiralty has power to enforce it here, even though all parties be 
foreigners. The Maggie Hammond, 435.

2. The English “Admiralty Court Act” (24th and 25th Victoria), con-
strued in reference to the English courts. Ib.

3. Liens for repairs and supplies, whether express or implied, how far and
under what circumstances enforced in ; and when a necessity for them 
is presumed or considered as proven. The Grapeshot, 129; The Guy, 
758.

4. Steamers navigating crowded harbors or channels, or entering ports in
the dark or in fogs, are bound to move with the greatest care, and to 
keep themselves under a headway at all times controllable, and some-
times to stop entirely, and where it is night or misty, to wait till they

( 817 )52VOL. IX.
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ADMIRALTY {continued).
can see. In all such cases they must conform strictly to the rules of 
navigation. The rule applied in various cases. The Corsica, 630; The 
Johnson, 146 ; City of Paris*  634; The Portsmouth, 682; The Syracuse, 
672; The Suffolk County, 651.

5. Those having no tows, bound to regard with care those having them.
The Alleghany, 522 ; The Syracuse, 672.

6. If either one of two vessels colliding have departed from the rules
of navigation established by Congress, it must show cause for such 
its departure. The Corsica, 630.

7. The case set up by a libelled vessel is not necessarily made out by the
libellant’s proving, as respects his own vessel, a case somewhat differ-
ent from the one which his libel alleged. The Suffolk County, 651.

8. A neglect by one vessel, on approaching another in the night, to show
proper lights, or her showing a wrong one, does not absolve such 
other vessel, under the act of Congress of April 29th, 1864, prescrib-
ing the lights which sailing vessels shall carry, from obligation to 
observe the usual laws of navigation, or such reasonable and practi-
cable precautions generally as the circumstances allow. The Gray 
Eagle, 505.

9. A loss equally divided between two vessels, both being in fault. Ib.
10. Positive and direct oral testimony, in a collision case, not controlled by 

the shape of the wound on the injured vessel. The Fairbanks, 420.
AFFIRMANCE.

By a Superior Court of a judicial decree in a lower one, does not enlarge 
the operation of the latter. The effect of it considered. In the mat-
ters of Howard, 175.

AGENCY. See Principal and Agent; Ratification, 1, 2.
L Where a partnership is in the habit of indorsing negotiable paper, 

having blanks left for the date, and gives the paper so indorsed to a 
person to use-—he to fill the blank when he wishes to use it—the firm 
is liable on the paper with the date filled in, when, thus complete, it 
is held by innocent bond fide holders for value. Michigan Bank v. 
Eldred, 544.

2. The power to fill the blanks for dates implies, in favor of such holders,
& power in the person trusted to change the date, after the note has 
been written, and before it is negotiated. Ib.

3. An authority to buy cotton, having in view not merely a single trans-
action, or a number of specified transactions, but a class of purchasers 
and a department of business—makes a general agency to buy cotton, 
and if the agent, holding himself out as the general agent, purchase 
there under his power, he may bind his principal in violation of spe 

. cial instructions not communicated to his vendors, and of which they 
had neither knowledge nor reason to suspect the existence. Butler v. 
Maples, 766.

APPEAL. See Practice, 1, 7, 11-14, 18, 19; Court of Claims, 4.
Where an act of Congress gives, as part of the general system o 

ieation of a court, an appeal from any final judgment or decree w
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APPEAL {continued).
may thereafter be rendered by it, an appeal lies from a judgment ren-
dered under an act which gives the court jurisdiction to pass, in the 
usual way, and not by any special proceedings, upon a class of cases 
additional to those of which it already had jurisdiction, even though 
nothing be said in such act about an appeal. Ex parte Zellner, 244.

APPOINTMENT. See Feme Covert.
APPURTENANCE.

Aright not connected with the enjoyment or use of a parcel of land can-
not be annexed as an incident to that land so as to become appurte-
nant to it. Linthicum v. Ray, 241.

ARBITRATION AND AWARD. See Pleading, 8, 9.
1. A submission to two arbitrators named, and “an umpire if needful,”

is an authority to the arbitrators to appoint the umpire. Smith v. 
Morse, 76.

2. A submission to arbitration implies an agreement to submit to the
award. Ib.

ARMY OFFICERS.
Under the Act of July 13th, 1866, amendatory of the 4th section of the 

Act of March 3d, 1865, an officer in the regular army, who during 
the -rebellion accepted a commission of colonel of volunteers, is not 
entitled to the three months’ pay given by those acts to officers of that 
grade on being honorably discharged under the terms of the act from 
“military service;” he resuming his duty and rank in the regular 
army, and being still in the said service. United States v. Merrill, 614.

ASSISTANT QUARTERMASTER. See War Department.

AVERAGE.
1. Where a ship has sustained injuries, owing to a voluntary stranding,

and undergone repairs, her contributory value, in general average, is 
her worth before such repairs were made. In the absence of other 
proof on this point, her value in the policy of insurance at the port 
of departure is competent evidence; just deduction being made for 
deterioration. Star of Hope, 203.

2. Sacrifices of part of the cargo necessarily made to raise means to prose-
cute a voyage from a distant port, are the subject of general aver-
age. Ib.

3. The expenses of an ex parte adjustment made by charterers at the port
of delivery are not chargeable in admiralty on the ship or freight, 
unless the results were adopted *and  used in the court below by the 
commissioner who stated the adjustment made under order of the 
court. Ib.

BANKRUPT. See Practice, 21.
BARGES.

The special obligation of the owners of, on our Western rivers, to keep 
them strong, in reference to the new modes of carrying grain,—that 
is to say, of carrying it in bulk instead of in sacks, a consequence of
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BARGES (continued).
the use of elevators,—this set forth and explained. The Northern 

* Belle, 526.

BILL OF EXCEPTION. See Practice, 16 (6, c, d).
BOTTOMRY.

To support hypothecation by, what evidence of necessity required. The 
Grapeshot, 130.

BOUNTY. See Army Officers.
The 3d section of the act of August 6th, 1861, and the 1st and 5th sections 

of the act of July 2d, 1861, construed in reference to one class of 
privates “honorably discharged.” United States v. Hosmer, 432.

CALIFORNIA.
1. The Commissioner of the Land Office cannot grant a patent under the

7th section of the act of July 23d, 1866, “ to quiet land titles in,” 
unless the purchaser bring himself by affirmative proofs within the 
terms of the section. The Secretary v. McGarrahan, 298.

2. The Board created under the act of March 3d, 1851, “to ascertain and
settle private land claims in,” had jurisdiction of a claim made under 
a grant of a lot by a Mexican governor within the limits of the pueblo 
of San Francisco; and such claim was not required to be presented in 
the name of the corporate authorities of the city. Lynch v. Bernal, 315.

3. The meaning of the 8th and 14th sections of the last-named act ex-
plained. Ib.

4. The adjudications of the Board on claims within its jurisdiction, can-
not be collaterally assailed for error or irregularity; and this position 
is not affected by the act of March 3d, 1851. Ib.

5. The titles granted under the Van Ness ordinance while the claim of
the city to the land was pending, were subject to the final decision on 
the claim. Ib.

6. The exception made in the final decree of confirmation to the city of
San Francisco was not limited to parcels of land claimed under per-
fect grants. Ib.

7. Under the 11th section of the above-mentioned act of March 3d, 1851,
the District Court possesses the power to open an appeal from the 
Board of Land Commissioners, for the purpose of hearing newly- 
discovered evidence upon the title of the claimant. United States v. 
Rocha, 639.

8. In determining the effect of a judgment in ejectment in California, the
same principles are applicable as in determining the effect of a ju g- 
ment in any other common law action. Merryman v. Bourne, 592.

9. The Van Ness ordinance, effect of. The act of July 1st, 1864, was a
confirmation of the title held under that ordinance, and took effect 
by relation. Ib.

10. Alcalde of San Francisco had authority to make grants of Pue o
lands, subject to certain authorities. Ib.

11. A decree of one of the Spanish governors, that all the places ce e o
ranchos within a particular jurisdiction should remain as provisions



INDEX. 821

CALIFORNIA (continued).
grants until the egidos (common lands) were set off, construed and 
determined. United States v. Rocha, 640.

CAPTAIN. See Master.
CAPTURE. See Abandoned and Captured Property Act, 6.
CAPTURED AND ABANDONED PROPERTY ACT. See Abandoned 

and Captured Property Act.

CHARTER-PARTY.
Performance of a contract of, the same being absolute in its terms and 

without provision for any contingency, to proceed to a distant port 
specified, made during a war and for the obvious purpose of furnish-
ing articles to one of the parties to it, not dispensed with by the fact, 
learned in the course of the voyage, that the whole purpose of the 
voyage was defeated by the changed condition of military operations. 
The Harriman, 161.

CHICAGO.
Ordinance of May 23d, 1850, granting the North Chicago City Railway 

Company the right to construct a railway, construed as to its extent 
in obliging the company to keep the streets in a certain state. Chicago 
v. Sheldon, 50.

COLLISION. See Admiralty, 4-10.
COMITY, JUDICIAL. See Constitutional Law, 1, 5, 6.

The decision of the highest court of a State, that an act of the State is 
not in conflict with a provision of its constitution, is conclusive upon 
this court. Gut v. The State, 35.

COMMERCIAL LAW. See Average; Charter-Party; Insurance; Jetti-
son; Master, 1, 2, 4; Stranding.

1. Where a master has neither money nor credit and cannot communicate
with his owners, he may sell part of his cargo if he cannot make 
necessary repairs and prosecute his voyage except by doing so. Star 
of Hope, 203.

2. Obligations of the master of a ship to get cargo forward when his ship
is disabled in the course of her voyage, stated. The Maggie Hammond, 
435.

COMMON CARRIERS. See Barges; Commercial Law; Master, 1; 4. 

“CONFEDERATE STATES OF AMERICA,” THE. See Rebellion.
CONFISCATION. See Rebellion, 7-10, 13.

CONFLICT OF JURISDICTION. See amity, Judicial; Constitutional 
Law, *1;  Lex Rei Situs.

Fed er al  and  Sta te  Cou r t s .

Injunction from State courts cannot control mandamus from Federal 
courts to State oflicers to carry out the decrees of the latter courts. 
The Mayor v. Lord, 409.
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CONSTITUTIONAL LAW. See Comity, Judicial; Internal Revenue; 
National Banks.

1. A decree in divorce, valid and effectual by the laws of the State in
which it was obtained, is valid and effectual in all other States. Cheever 
v. Wilson, 108.

2. The President had power as commander-in-chief during the late rebel-
lion, to establish Provisional Courts, within the portions of the in-
surgent territory occupied by the National forces, for adjudicating 
causes arising under the laws of the State or of the United States; 
and on the close of the war, and consequent dissolution of the court, 
Congress had power to transfer to the Circuit Court, judgments, 
orders, and decrees made by it, and which, under ordinary circum-
stances, would have been proper for its jurisdiction, and to give to 
them the quality of decrees of the said Circuit Court. The Grape- 
shot, 129.

3. A law changing the place of trial of an offence after its commission,
is not an ex post facto law. Gut v. The State, 35.

4. The obligation of a contract, valid at the time of making by the laws
of the State, or by judicial decision upon the laws, cannot be impaired 
by any decision of the courts of the State subsequently made. Chicago 
v. Sheldon,. 50; The City v. Lamson, 478.

5. The provision in the 7th amendment of the Constitution, declaring
that no fact tried by a jury shall be otherwise re-examined in any 
court of the United States than according to the rules of the common 

, law, applies to the facts tried by a jury in a cause in a State court.
The Justices v. Murray, 274.

6. So much of the 5th section of the act of March 3d, 1863, relating to
habeas corpus, &c., as provides for the removal of a judgment in a 
State court, and in which the cause was tried by a jury, to the Federal 
court for a retrial on the facts and law, is unconstitutional. Ib.

7. The doctrine which exempts the instrumentalities of the Federal gov-
ernment from the influence of State legislation, is limited by the 
principle that State legislation which does not impair the usefulness 
or capability of such instruments to serve that government, is not 
within the rule of prohibition. National Bankv. Commonwealth, 353; 
Thomson v. Pacific Railroad, 579.

CONTRACT. See Charter-Party; Equity, 1-4; Notice to Quit.
1. How far acceptance of work done not according to the terms of a con-

tract amounts to waiver of right to insist on performance according 
to terms; and what amounts to acceptance. Swain v. Seamens, 254.

2. Where a purchaser of real estate fails to comply with the contract
under which he obtained possession, the vendor may treat theeontrac 
as rescinded, and regain the possession by ejectment. Burnett v. a 
well, 290. ,

3. Where doubt exists as to the construction of an instrument prepar
by one party, upon the faith of which the other party as mcurr 
obligations or parted with his property, that construction s ou 
adopted which will be favorable to the latter. The princip e app 
Noonan v. Bradley, 395.
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CONTRACT (continued).
4. A peculiar one, giving a lien on drafts to be drawn by the government 

for articles to be delivered to it, construed under special facts subse-
quently arising. Bank of Washington v. Nock, 373.

COUPONS. Sep Pleading, 6.
1. Suit may be brought on, by owner, when detached from the bond to

which they once belonged, and though the owner of the coupon be no 
longer owner of the bond. The City v. Lamson, 478.

2. Are not barred, though cut from it, by a less time than would bar the
bond to which they belonged. Ib.

COURT AND JURY.
Their respective provinces when any evidence is submitted tending to 

prove issue. See Jury.
COURT OF CLAIMS. See Abandoned and Captured Property Act, 1-3.

1. The term “appropriation” in the act of July 4, 1864, relating to the,
includes all taking and use of property by the army and navy in the 
course of the rebellion not authorized by contract with the govern-
ment. Filor v. United States, 45.

2. Has no jurisdiction of claims founded upon equitable considerations
merely. Bonner v. United States, 156.

3. Proper mode of having that court supply supposed defects in its con-
clusions deducible from the evidence before it, stated. United States 
v. Adams, 661.

4. The mere making and pendency of a motion in, for a new trial, under
the act of June 25th, 1868, § 2, is not a sufficient ground for dismissal 
of an appeal taken to this court prior to the making of such motion. 
But the granting of such motion, and the order for a new trial, vacating 
as it does the judgment appealed from, is. United States v. Ayres, 608.

CUSTOM DUTIES. See Evidence, 3.

DANGERS OF THE NAVIGATION. See Jettison.

DECREE OF DISTRIBUTION. Se^ Practice, 31.
DEED. See Infant; Principal and Agent.

Where a person has bought land and paid for it, the deed subsequently 
made in consequence does not confer a new title on him; but confirms 
the right which he had acquired before the deed was made. Irvine v. 
Irvine, 617.

DEPARTMENTS. See Mandamus, 1, 2.
DISTRICT OF COLUMBIA.

Old statutes of Maryland on the subject of judgments against the admin-
istrators of a decedent, and proceedings to bind the decedent’s realty 
under them construed; and the independence of the heir from judg-
ments against the administrator set forth. Ingle v. Jones, 486.

DIVORCE. See Domicile; Pleading, 5; Subrogation.
A decree in, giving a husband one-third of his wife’s rents, these being at 

the time of the decree subject to a paramount right of dower in her 
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DIVORCE {continued).
mother, does not carry a third of the third got hy the wife on the 
mother’s death and consequent falling in of her dower. Cheever v. 
Wilson, 109.

DOMICILE.
A wife may acquire a domicile different from her husband’s whenever it is 

proper that she should have such a domicile, and on such a domicile, if 
the case otherwise allow it, may institute proceedings for divorce, 
though it be neither her husband’s domicile nor have been the domicile 
of the parties at the time of the marriage or of the offence. Ib.

EQUITY. See Court of Claims, 2; Estoppel; Marriage Settlement; Prac-
tice, 28—38; Trustee.

1. Protects and will direct performance of a parol gift of land accompa-
nied by possession, and where the donee has made valuable improve-
ments. The principle applied to an antenuptial promise by a father 
to give a lady about to marry his son, a lot of ground. Neale v. 
Neales, 1.

2. "Will not allow the statute of frauds to be set up where the contract
has been largely performed on both sides. Swain v. Seamens, 254.

8. Has always jurisdiction of fraud, misrepresentation, and concealment, 
and this does not depend on discovery. Jones v. Bolles, 364.

4. Has jurisdiction of cases where an agreement which it would be a fraud
to keep on foot, is perpetual in its nature, and where its cancellation 
is the only effectual relief against it. Ib.

5. What is a sufficient interest in a complainant to sustain such a bill. Ib.
6. How far a party may exercise legal rights after by his seeing and

silence the other side have been encouraged to lay out money. Swain 
v. Seamens, 254 ; Irvine v. Irvine, 618.

7. Has no jurisdiction of a proceeding to vacate the extension of a patent,
of which the extension has expired before the proceeding was begun. 
Bourne v. Goodyear, 811.

ESTOPPEL. See Equity, 1, 2, 6.
1. When one makes a deed of land covenanting that he is the owner, and

subsequently acquires an outstanding and adverse title, his new acqui-
sition enures to the grantee on the principle of. Irvine v. Irvine, 617.

2. A widow held not estopped from a claim on her husband’s estate for
the proceeds of her separate estate, by her being a formal party to a 
compromise between heirs at law and residuary legatees, by which the 
former received a sum of money and the latter the residue of the 
estate after settlement of it; she having done nothing to conceal her 
claim. Walker v. Walker, 743.

EVICTION. See Threat of Suit.
EVIDEN CE. See Abandoned and Captured Property Act, 2; Admiralty, 10; 

Patents, 13; Practice, 8, 16, 24; Missouri, 1.
1. In ejectment, where the plaintiff’s title is that of a voluntary pur-

chaser under an execution void because the lien of the judgment ha 
expired, and the defendant’s that of a bond, fide purchaser from the
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EVIDENCE [continued).
debtor during the continuance of the lien, it is not competent for the 
plaintiff to prove that the defendant promised the creditor, under 
whose execution the land was sold, to pay the judgment, and that he 
did not do so; in consequence of which the lien was suffered to ex-
pire. The fact, if proved, would not extend the lien of the judgment. 
Norris v. Jackson, 125.

2. The act of July 2d, 1864, enacting that in courts of the United States,
there shall be no exclusion of any witness in civil actions, “because 
he is a party to or interested in the issue triedand the act of March 
3d, 1865, making certain exceptions to the rule, apply to civil actions 
in which the United States are a party. Green n . United States, 655.

3. Whether certain imported goods were similar to certain other goods
described in the revenue law, for the purposes of customs duties, is a 
mixed question of law and fact, and cannot, by the mere charge of 
the court, be wholly withdrawn from the jury. Barney n . Schmeider, 
249.

4. Evidence may be given by a treasury agent of the contents of a permit
to buy cotton; the permit not being produced by the other side on 
call. Butler v. Maples, 766.

5. In a suit against an insurance company for the value of goods lost in
the burning of a store, books whose correctness as showing the amount 
and value of the goods is testified to by the person proving them, are, 
in connection with his testimony, competent evidence to show such 
value. Insurance Company v. Weide, 677.

6. An abstract made from papers burnt, if these are shown to present cor-
rect values, is good as secondary evidence. Ib.

7. Where a party had contracted for a thing in a manufactured state, and
refused to take it, evidence may be given that material had been so 
far prepared to manufacture the thing contracted for as that it was 
injured for anything else; and that there was no sale in the market 
for the thing contracted for and refused. Chicago v. Greer, 726.

8. An admission by the agent of a city, authorized to contract for a thing
for the city’s use, that he thought the city liable, to a certain extent, 
for a thing which was furnished to it in professed discharge of a con-
tract, because the city had used the thing, may go to the jury as an ad-
mission of the fact of use, in suit on the contract against the city by 
the party furnishing the thing, and where the city sets up as a de-
fence that the thing furnished was not the thing agreed ’ to be fur-
nished. Ib.

9. A person having had sufficient experience to be an expert in testing the
strength of hose, may on such a suit, state that a particular test applied 
sx parte, was not a fair one. Ib.

10. At what rates other persons offered or undertook at another time to
make a particular thing for a defendant, is not evidence in a suit by a 
plaintiff on the defendant’s contract to pay him a greater sum if he 
would make the same thing, at the time contracted for. Ib.

■11. The testimony of a person, not an expert, that fire-hose of a peculiar 
size which the city had contracted for, would “not answer the city’s
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EVIDENCE [continued).
purpose,” is inadmissible on a suit by the manufacturer against the city 
for the contract price. Chicago v. Greer, 726.

EXECUTOR. See Administrator; Powers; Practice, 26.

EX POST FACTO LAW. See Constitutional Law, 3.
FALSE RETURN.

Where a writ of monition issued upon a libel of information, filed by 
the United States against a promissory note, commanded the marshal 
“ to attach the note, and to detain the same in his custody until the further 
order of the court respecting the same;” and the marshal returned that 
he had 11 arrested the property within mentioned;” Held, in an action 
against him for a false return, 1st, that service of the writ required 
him to take the note into his actual custody and control; and 2d, that 
the return signified that he had actually done so. Pelham v. Rose, 103.

FEME COVERT. See Divorce; Domicile; Husband and Wife.
A married woman has the same power as a, feme sole to pledge rents settled 

in trust for her to receive, take and enjoy them to her sole and exclu-
sive use and benefit. Cheever v. Wilson, 108.

FOREIGN ADMINISTRATOR. See Pleading, 2, 3, 7; Practice, 26.
1. Cannot prosecute a suit in another State, without first obtaining letters

there. Noonan n . Bradley, 394.
2. But a voluntary payment of a debt to one held good as against the claim

of an administrator duly appointed at the domicile of the debtor, in 
which last place the debt was paid; there having been no creditors 
of the intestate in this last place, nor any persons there entitled as dis-
tributees. Wilkins v. Ellett, Administrator, 740.

FOREIGN JUDGMENT.
A judgment recovered in England, against a person in the United States, 

without any notice of the suit other than a personal one served on him 
in this country, is null. Bischoff v. Wethered, 812.

FRAUDS, STATUTE OF. See Equity, 1, 2.
GENERAL AVERAGE. See Average.
GOVERNMENT CONTRACTS. See Lien, 3; War Department
GOVERNMENT PAPERS.

Proper mode of proving. Barney v. Schmeider, 249.
HUSBAND AND WIFE. See Divorce; Feme Covert; Marriage Settlement;

Pleading, 5; Subrogation.
1. Covenants for wife’s separate maintenance, through trustees, valid; and

not the less so because containing a provision looking to reunion. 
Walker v. Walker, 743.

2. Husband may be chargeable as trustee for his wife for her separate in
come received by him for investment and not invested. Ib.

ILLINOIS.
The statute of March 1, 1847, and those previous thereto, relating to the 

late Bank of, construed. McGoon v. Scales, 23.
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INFANT.
His deed of lands, voidable only, and while not generally ratified by mere 

acquiescence may be ratified by any act showing clear intent to af-
firm. Irvine v. Irvine, 617.

INSURANCE.
Holding a vessel for an unreasonable time to make repairs, is a construc-

tive acceptance of an abandonment, even though this have been un-
warrantably made. Copelin n . Insurance Company, 461.

INTEREST.
The estate of a husband who had maltreated his wife charged, through a 

series of years, with, compounded annually, of moneys settled to her 
separate use, of which he had received the interest under a promise, 
not performed, to invest. Walker v. Walker, 743.

INTERNAL REVENUE.
The Internal Revenue Act of March 2, 1867, which makes it a misde-

meanor, punishable by fine and imprisonment, to sell, &c., illumin-
ating oil made of petroleum, inflammable at less than a certain tem-
perature, is a police regulation, and accordingly can have no operation 
within State limits. United States v. Dewitt, 41.

INTERPRETATION.
General principle of, in construing ambiguous instruments. See Contract, 3. 

IOWA.
The proviso in the act of May 15th, 1856, for aid in the construction of 

railroads in the State of Iowa, excludes the lands granted to that State, 
among others, by the act of September 28th, 1850, known as “the 
swamp-land grant.” Railroad Company v. Fremont County, 89; Rail-
road Company v. Smith, 95.

JETTISON.
A loss of a part of the cargo by, resorted to in order to lighten the boat 

after she had run aground in consequence of violating a dictate of 
prudence, is not a loss “ by dangers of the navigation ” within the 
meaning of a bill of lading having an exception in those terms. The 
Portsmouth, 682.

JUDGMENT. See Affirmance; Divorce; Comity, Judicial; Constitutional 
Law, 1, 6; Foreign Judgment.

1. If the court rendering the judgment had jurisdiction, and the officer
who sold had authority to sell, the sale, if made to one not a party to 
the suit, will not be void by reason of errors in the judgment or 
irregularities in the officer’s proceedings, which do not reach the 
jurisdiction of the one or the authority of the other. It will be 
valid, though the judgment may afterwards be reversed. McGoon v. 
Scales, 23.

2. A divorce decreeing husband one-third of his wife’s rents operates on
the state of things existing at its date. Cheever v. Wilson, 109.

JURISDICTION. See Court of Claims, 2; Foreign Judgment; Practice, 
1-16.
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JURISDICTION (continued).
I. Or th e Su pr eme Cour t  of  th e Un it ed  Sta te s .

(a) It ha s  jurisdiction.
1. Under the 25th section of the Judiciary Act, where the State court in

which a judgment in a suit is given is the highest court of law or 
equity in the State in which a decision in that suit could be had, 
although that court may not be actually the highest court of law.or 
equity in the State. Downham v. Alexandria, 659.

(b) It has no t  jurisdiction.
2. Of a cause transferred here from the Circuit Court only by consent of

parties. The Nonesuch, 504.
8. Nor of a case upon documents not in the cause below filed here by con-

sent as if returned under a writ of diminution. Hoe et al. v. Wilson, 
501.

4. Nor where a party claims below wholly in virtue of the laws of a State,
and the highest court of a State decides that under these laws the 
claimant has no case. Worthy v. The Commissioners, 611.

5. Nor of a cause where, during the pendency of the same, a statute from
which the jurisdiction was derived is repealed. Assessors v. Osborne, 
567.

6. Nor (under the 25th section) of a cause where the issue turns solely on
the personal identity of an individual, even though the parties claimed 
under the federal government. Carpenter v. Williams, 785.

II. Of  th e Cir cu it  Cou rt s of  th e Uni te d Sta te s .

7. They have jurisdiction of cases transferred to them from State courts,
under the 12th section of the Judiciary Act, though the plaintiffs 
may claim as assignees of parties who, owing to the restriction of the 
11th section, would not themselves be capable of suing there. Bush-
nell v. Kennedy, 387.

8. The jurisdiction of suits between citizens of the same State, in internal
revenue cases, conferred by the act of March 2d, 1833, “further to 
provide for the collection of duties on imports,’’ and the act of June 
30th, 1864, “to provide internal revenue,” &c., was taken away by 
the act of July 13th, 1866, “ to reduce internal taxation,” &c. Horn- 
thall v. The Collector, 560; The Assessors v. Osbornes, 567.

JURY. See Evidence, 3; Patent, 1.
1. Questions mixed of fact and law cannot be withdrawn wholly from

them. Barney v. Schmeider, 248.
2. Where there is any evidence tending to prove the issue on either side,

be the evidence weak or strong, it is error not to submit it to them. 
Hickman v. Jones, 197; Barney v. Schmeider, 248.

KENTUCKY.
Its act taxing shares in the National banks, and collecting the tax from 

the bank itself, held valid. National Bank v. Commonwealth, 353.

LACHES. See Practice, 33.

LEX REI SITUS.
The law of the State in which land is situated governs its transfer, and 
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LEX REI SITUS {continued).
the effect and construction of deeds conveying it. This principle ap-
plied to the statutes of Wisconsin subjecting lands of the late Bank 
of Illinois, in Wisconsin, to the proceedings of creditors. McGoon v. 
Scales, 23.

LIEN. See Admiralty, 1-3.
1. The fact that the owner of a vessel gave acceptances for the amount

charged for repairs, held not to affect a lien in admiralty otherwise 
existing, the acceptor having been insolvent and unworthy of credit, 
and the credit having in fact been given to the boat. The Guy, 758.

2. A contract of affreightment and consequent maritime lien against a
vessel, cannot be implied unless there be some kind of agreement to 
carry the goods made by parties in some way, express or implied, 
authorized to act for the owner of the vessel. The Keokuk, 517.

3. An agreement that advances by a bank shall be a lien on drafts to be
given by the government for articles to be furnished to it, does not 
give a lien on a judgment against the government for violation of its 
contract; all drafts drawn by it having been paid. Bank of Washing-
ton v. Nock, 373.

LIMITATIONS, STATUTE OF. See Coupons, 2; Rebellion, 6. 
LOUISIANA. See Practice, 17.

1. The Provisional Court of, established by the President’s proclamation
of October 20th, 1862, was constitutional. The Grapeshot, 129.

2. The mortgage implied by the general law of, from a father when guar-
dian of his minor children, in their favor, does not make such a con-
tract between the father and the children as that the legislature may 
not, by special statute, providing for proper reinvestment, authorize 
the father to sell his property divested of the mortgage. Lobrano v. 
Nelligan, 295.

MANDAMUS.
1. Judgment in, against an officer, as if yet in office, ordering the perform-

ance of an official duty, when in fact he had gone out after service 
of the writ, and before the judgment, is void, and cannot be executed 
against his successor. The Secretary v. McGarrahan, 298.

2. Cannot be sustained to compel either the Commissioner of the General
Land Office, or the Secretary of the Interior, to issue a patent in cases 
where the exercise of judgment and discretion is necessary. Ib.; Litch-
field v. Register and Receiver, 575.

3. Is rightly enough directed to the mayor and aidermen of a city, if they
constitute the city council and have the government of the city, 
though the city be incorporated as “ the city of----- .” Mayor v. Lord,
409.

4. It is no defence to application for, to compel levy of a tax to pay judg-
ment at law on city bonds, that the bonds were irregularly issued, lb.

5. What amounts to a traverse to a recital in an alternative. Ib.
6. The duty of the inferior court receiving one, is to give effect to it in

the fullest and most complete manner practicable. The principle 
illustrated by application to facts. Ex parte Morris and Johnson, 605.
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MARRIAGE SETTLEMENT. See Equity, 1.
1. In case of antenuptial promises by a father to settle, on marriage,

equity requires only reasonable certainty as to fact and terms of the 
promise. Neale v. Neales, 1.

2. Promises to settle in consideration of marriage, are, if practicable, to be
specifically carried out rather than compensated for by damages. Ib. 

MASTER.
1. Of vessel, his obligations stated as to carrying or getting forward his

cargo when his vessel is disabled in the course of its voyage. The 
Maggie Hammond, 436; The Portsmouth, 682. ’

2. His right to sell part of the cargo in such a case, and when without
either money or credit. Star of Hope, 203.

3. Wages of one, on the Mississippi River, fixed under particular circum-
stances at $900 a month. Mephams v. Biessel, 370.

4. Not held liable for bad stowage, he not having been to blame. Ib. 
MEADE, Mb . R. W.

The case of his claims against the United States under the Spanish treaty 
of February 22d, 1819, considered. Meade v. United States, 691.

MISSOURI. See Iowa; Swamp Lands.
1. In a suit to recover lands which the plaintiff claims under one of the

railroad grants, made by Congress to the State of Missouri, it is com-
petent to prove by witnesses, who know the lands sued for, that they 
were swamp and overflowed within the meaning of the swamp-land 
grant, and therefore excluded from the railroad grant. Railroad 
Company v. Smith, 95.

2. The several acts of Congress of June 12th, 1812, May 26th, 1824, and
July 27th, 1831, relating to the lands relinquished or reserved for 
schools, construed. Public Schools v. Walker, 282.

MUNICIPAL BONDS. See Constitutional Law, 4; Coupons; Mandamus, 
3-6.

A debt for a specific sum contracted by a city, and invalid because a statute 
which authorized the city to contract a debt did not also limit the ex-
tent of it, is made valid by a subsequent statute recognizing the valid-
ity of the debt as contracted. The City v. Lamson, 478.

NATIONAL BANKS. See Constitutional Law, 7.
1. Under limitations, States may tax them, under the existing statutes of

the United States, and the tax may be collected from the bank itself. 
National Bank v. Commonwealth, 353.

2. By the second limitation in the proviso to the 41 st section of the National
Banking Act, Congress but requires of each State, as a condition to the 
exercise of the power to tax, that it should, as far as it had the ca-
pacity, tax in like manner the shares of banks of issue of its own 
creation. The principle applied. Lionberger v. Rouse, 468.

NEGOTIABLE PAPER. See Agency, 1, 2.
NOTICE TO QUIT.

Not generally necessary in ejectment to recover for non-performance o 
contract of purchase. Burnett v. Caldwell, 290.
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OFFICIAL BOND. See Public Moneys; Rebellion, 5, 14.
The obligation on an official bond of a person intrusted with the public 

money is not that of a mere depositary, but of a person who has made 
a contract, which he must at his own peril perform. The acts of Con- 
gress,of April 29th, 1864, and March 3d, 1865, furnish the only ex-
ceptions to this rule which this court can act upon. United States v. 
Keehler, 83.

PARTNERSHIP.
Evidence that by the articles of partnership one partner had no right to 

indorse negotiable paper, is inadmissible to defeat a bond fide holder of 
such paper, indorsed with, the firm name by a member of the firm, and 
taken by such bon& fide holder for value, and without notice of the 
articles. Michigan Bank v. Eldred, 544.

PATENTS. See Equity, 7.
I. Gen er al  pr in ci ples  re la t ing  t o .

1. On a suit at law, involving a question of priority of invention where a
patent under consideration is attempted to be invalidated by a prior 
patent, counsel cannot require the court to compare the two specifica-
tions, and to instruct the jury, as matter of law, whether the inventions 
therein described are or are not identical. How far a question for the 
jury under appropriate instructions. Bishchoff v. Wethered, 812.

2. Where several executors are appointed by the will of a patentee dece-
dent—provision being made, however, for one alone acting—and but 
one proves the will and receives the letters of administration, he alone 
can maintain an action for infringement of the letters patent at com-
mon law. Rubber Company v. Goodyear, 788.

3. Where a patent is granted by the government to C. G. as executor, he
can maintain a suit on the patent in all respects as if he had been 
designated in the patent as trustee instead of executor. Ib.'

4. An objection to the authority of an executor to maintain a suit on let-
ters patent should be taken by plea in abatement. Ib.

5. A patentee or his representative in a reissue may enlarge or restrict the
claim, so as to give it validity and secure the invention. Ib.

6. A process and the product of a process may be both new and patenta-
ble, and are independent of each other. Ib.

7. Extended letters patent cannot be abrogated in any collateral proceed-
ing for fraud. I b.

8. A license to use an invention by a person only at “ his own establish-
ment,” does not authorize a use at an establishment owned by himself 
and others. Ib.

9. An objection that the word “patented” was not affixed by the com-
plainant under section 13 of act of March 2d, 1861, must be taken in 
the answer, if it is intended to be raised at the hearing or before the 
master. Ib.

10- A decree “ for all the profits made in violation of the rights of the 
complainants under the patents aforesaid, by respondents, by the man-
ufacture, use, or sale of any of the articles named in the bill of com-
plaint,” is correct in form. Ib.
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PATENTS (continued).
11. Profits are rightly estimated by the master by finding the difference

between cost and sales. Rubber Company v. Goodyear, 788.
12. In estimating this cost, the elements of cost of materials, interest, ex-

pense of manufacture and sale, and bad debts, considered«by a manu-
facturer in finding his profits, are to be taken into account, and no 
others. Ib.

II. Evid en ce  in  Cases  re la tin g  to .

13. In giving notice, under the act of July 4th, 1836, section 15, of the
names and places of residence of those by whom he intends to prove a 
previous use or knowledge of the thing, &c., it is enough if the party 
giving notice fairly puts his adversary in the way that he may ascer-
tain all that is necessary to his defence or answer. He is not bound 
by his notice to impose an unnecessary and embarrassing restriction 
on his own right of producing proof of what he asserts. Wise v. 
Allis, 737.

III. Valid it y  of  Par tic ul ar .

14. Charles Goodyear’s for vulcanized rubber sustained. Rubber Company
v. Goodyear, 788.

PAYMENT, VOLUNTARY or UNDER COMPULSION. See Rebel-
lion, 5.

PLEADING.
I. In c ase s gen er al ly .

1. Pleading over without reservation to a declaration adjudged good on
demurrer, is a waiver of thé demurrer. Watkins V. United States, 759.

2. In an action by an administrator, the objection that as to the cause of
action the plaintiff is not and never has been administrator, may be 
taken by special plea in bar. Noonan v. Bradley, 394.

3. In such an action a plea to merits admits nothing more as respects the
plaintiff’s representative character, than the title stated in the narr. Ib.

4. One plea in bar is not waived by another inconsistent one, in bar also.
Ib.

5. Where a divorced husband brings a claim against a tenant of his wife
for a portion of her rents allotted to him by the decree of divorce, the 
tenant, if he means to take advantage of an alleged nullity of the de-
cree, must make his averment of the nullity in such form as that the 
husband can take issue. Cheever v. Wilson, 108.

6. In suing on coupons detached from a bond, it is proper enough to recite
the bonds in such general way as by inducement and way of preamble 
explains and brings into view the relation which the coupons origi 
nally held to the bond, and in some respects still hold; but care must 
be taken not so to declare as to make the suit one upon the bond. The 
City v. Lamson, 477.

7. In an action in one State by an administrator appointed in another,
on a bond given to the intestate, a plea that the bond was bona nota 
bilia on the death of the decedent, in the State other than the one 
which appointed the administrator suing as plaintiff, and that an a 
ministrator of the effects of the decedent in that State has been ap
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pointed and qualified, is a good answer to the action. Noonan v. 
Bradley, 394.

8. Where the covenant in a submission to arbitration, after referring cer-
tain claims to the decision of arbitrators, adds the words, “ as provided 
in articles of submission this day executed,” and no such articles ever 
had an existence, the declaration in an action for breach of the cove-
nant need not refer to any such articles. Proof that such articles 
never had an existence will answer an objection of variance. Smith 
v. Morse, 76.

9. Where an instrument provides for the settlement of certain claims be-
tween certain parties, and the submission of other claims between 
other parties, the latter parties should only be named in actions upon 
the covenant of submission, although the instrument be signed by all 
the parties named therein. Ib.

II. In ad mir alt y .

10. A slight error in alleging the place of collision, not fatal to a libellant’s
case, unless the question of exact place is material on the question of 
fault. The Suffolk County, 651.

11. ’ The fact that in a libel for collision a contract of towage is recited in
the libel, does not necessarily convert the libel into a proceeding on 
the contract; the real grievance alleged being a wrong suffered by 
the libellant in mismanagement of a boat libelled, by which his own 
was destroyed. The Quickstep, 665.

POLICE REGULATION. See Internal Revenue.

POSSESSION.
The possession of a wharf under color and with claim of title is sufficient 

to put the plaintiff, in an action on the case for obstructing him in its 
use, upon proof of a better title to the wharf, or, of an equal right 
with the defendant to its use. Linthicum v. Ray, 241.

POWERS.
Foreign to the proper duties of an executor given by will, do not pass to 

an administrator, unless the testator’s intent that they should do so be 
clear. Ingle v. Jones, 486.

PRACTICE. See Abandoned and Captured Property Act, 3; Appeal; Comity, 
Judicial; Court of Claims, 3, 4; Jury; Recognizance of Bail.

I. In t he  Su pr eme Cou r t .

1. Any person who in the State courts, on a proceedingwhere,  under State*
statute, a boat has been made a party, has substantially made himself 
a party to the case, by asserting on the record his interest in the ves-
sel, and conducting the defence in the highest court of the State, may 
prosecute a writ of error in his own name in this court under the 25th 
section of the Judiciary Act. Steamboat Burns, 237. ‘fe-

2. A question of jurisdiction in the court below may be considered here,
though not raised by the pleadings nor suggested below. The Maggie 
Hammond, 435.

3 On a plea of nul tiel record in a court below, where the court, sitting- 
53VOL.ix.
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as a jury, has found the facts setting forth the record relied on, and 
the same comes here as part of the record from below, this court can 
review a decision whether the record to which the plea of nu<, tiel 
record is put in, support or fail to support that plea. Basset v. United 
States, 38.

4. But this court will not review a finding of facts made by the court
below sitting in the place of a jury. Ib.

5. Nor answer hypothetical questions. Irvine v. Irvine, 618; Pelham v.
Rose, 103; Michigan Bank v. Eldred, 544.

6. Nor decide whether or not on the transfer of a case from a State court
to a Federal court, under the 12th section of the Judiciary Act, a new 
declaration should be filed. Insurance Company v. Weide, 677.

7. Nor hear, except in support of the decree, a party who does not appeal.
The Quickstep, 665.

8. Nor where a witness, when examined in chief, testifies apparently to
the correctness of an abstract made from papers burnt in a conflagra-
tion, and is cross-examined upon the subject of that correctness, allow 
the party cross-examining, where he has not caused the cross-exami-
nation to be brought up on the bill of exception, to object, on a ques-
tion, on error, as to the admissibility of the abstract, that the witness 
has not testified sufficiently to the correctness. Insurance Company v- 
Weide, 677.

9.. Nor entertain an objection, made here for the first time, in an admiralty 
appeal in collision, of too general an,allegation of injury. The Quick-
step, 665.

10. Nor listen otherwise than with every presumption that the decrees below
were right, to an appeal in admiralty on facts, where both District 
and Circuit Courts were of one view. Ib.

11. Nor in admiralty allow an omission to state some facts which prove to
be material, but which cannot have occasioned any surprise to the 
opposite party, to work injury to the libellant, on appeal, if the court 
can see that there was no design on his part in omitting to state 
them. Ib. '

12. Nor sustain an appeal or writ taken where there has been no allowance
of it. Gleason v. Florida, 779; Pierce v. Cox, 786.

13. Nor sustain an appeal or writ from the District of Columbia when the
matter in controversy is less than $1000. Pierce v. Cox, 786.

14. Nor sustain an appeal in the name of a steamboat, though State legis-
lation authorize such appeals. Steamboat Burns, 237.

15. Nor on error to a State court consider questions not called to its atten-
tion. National Bank n . Commonwealth, 353.

16. The 4th section of the act of March 3d, 1865, which establishes the
mode in which parties may submit cases to the court without a iur^’ 
and the manner in which a review of the law of such cases may e 
had in this court, construed and explained; and a reasonably strict 
compliance with its terms held necessary by parties who act upon it. 
Norris v. Jackson, 125; and see Flanders v. Tweed, 425; Copelin v. 
Insurance Company, 461.
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These principles declared in Norris v. Jackson, 125:

(а) The special finding of the facts mentioned in that statute is not
a mere report of the evidence, but a finding of those ultimate 
facts on which the law must determine the rights of the parties.

(б) If the finding of facts be general, only such rulings of the court,
in the progress of the trial, can be reversed as are presented by 
a bill of exception.

(c) In such cases a bill of exceptions cannot be used to bring up
the whole testimony for review, any more than in a trial by 
jury.

(d) Objections to the admission or rejection of evidence, or to such
rulings or propositions of law as may be submitted to the 
court, must be shown by bill of exceptions.

(e) If the parties desire a review of the law of the case, they must
ask the court to make a special finding which raises the ques-
tion, or get the court to rule on the legal propositions which 
they present.

17. Some allowance made in a case from Louisiana, where the rules of
the common law do not prevail, for an imperfect understanding of 
the proper practice under the act. Flanders v. Tweed, 425.

18. An appellant has a right to have his appeal dismissed notwithstanding
the opposition of the other side. Latham and Deming's Appeal, 145.

19. Though not to have it dismissed for want of a citation when the appellee
is in court represented by counsel, and makes no objection to the want 
of one. Pierce v. Cox, 786.

20. The rules stated which regulate rehearing of a case, and the practice
proper to be pursued where a rehearing is desired. Public Schools v. 
Walker, 603.

21. Where an appellant becomes bankrupt after his appeal taken, his
assignee in bankruptcy, upon the production of the deed of assign-
ment of the register in bankruptcy, duly certified by the clerk of the 
proper court, may, on motion, be substituted as appellant. Herndon 
v. Howard, 664.

II. In  Cir cu it  an d  Dis tr ic t  Cou rt s . See Appeal; Jury; Practice, 
2, 5, 7, 9, 14, 16, 18; Recognizance of Bail.

{a) In cases generally.
22. A judgment of conviction on confession may for good cause be set

aside, at the same term at which it was rendered, though the defend-
ant had entered upon the imprisonment ordered by the sentence. 
Basset v. United States, 38. «'

23. In such case the original indictment is still pending, and a bail bond
given after this, for the prisoner’s appearance from day to day, is 
valid. Ib.

4. Where there is evidence before the jury—be it weak or strong—which 
so much as tends to prove the issue on the part of either side, it is error 
if the court refuse to submit it to the jury. Hickman v. Jones, 197; 
Barney v. Schmeider, 248.

25. An entry, omitted at the proper time by inadvertence, in the journal
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record of the clerk, of the issue of a writ of peremptory mandamus; 
and an amendment by the marshal to his return, so as to show that 
he had exhibited the original writ to the party served, allowed nunc 
pro tunc, as amendments of common practice. Supervisors n . Durant, 
736.

26. The Federal courts will enforce, for the furtherance of justice, the
same rules in the adjustment of claims against ancillary executors, 
that the local courts would do in favor of their- own citizens. Walker 
v. Walker, 744.

27. "Where a defendant pleads in bar inconsistent pleas, the plaintiff’s
remedy is not by demurrer but by motion to strike out one plea, or 
for the defendant to elect. Noonan v. Bradley, 394.

(b) In Equity.
28. In taking an account, the master is not limited to the date of entering

the decree—he can extend it down to the time of the hearing before 
him. Rubber Company v. Goodyear, 788.

29. Amendment to bill allowed upon fair terms, after a cause had been
heard, and a case for relief made out, though not the precise case dis-
closed by the bill. Neale v. Neales, 1.

30. Where a bill is dismissed for want of jurisdiction apparent on its face,
the general rule is not to allow costs. Hornthall n . The Collector, 560.

31. Where there is a fund in court to be distributed among different claim-
ants, a decree of distribution will not preclude a claimant not em-
braced in its provisions, but, having rights similar to those of other 
claimants who are thus embraced, from asserting by bill or petition, 
previous to the distribution, his right to share in the fund ; and in the 
prosecution of his suit, he is entitled, upon a proper showing, to all 
the remedies by injunction, or order, which a court of equity usually 
exercises to prevent the relief sought from being defeated. In the 
matters of Howard, 175.

32. The three nlonths allowed by the 69th of the Rules in Equity, for the
taking of testimony, has reference to the taking of testimony by both 
parties. But the court may enlarge the time. Its action herein is 
hardly matter for review here. Ingle v. Jones, 486.

33. A bill of review will not be granted either where the party has been
guilty of laches; or where the court is satisfied that upon the case 
offered to be made out, the decree ought to be the same as has been 
already given. Rubber Company v. Goodyear, 805.

34. Where, on a bill by several for infringement and an account, the court
decree damages, a bill cannot be regarded as a cross-bill, which sets 
up a judgment in another suit against one of the complainants, and 
asks that the conjoined defendants in the principal suit discover what 
share of the damages they claim respectively, so that the defendant in 
that suit may set off his judgment as respects the one against whom 
it is. Rubber Company v. Goodyear, 807.

35. As an original bill it cannot be sustained, if it have either been fi e
before the decree for damages was rendered in the principal suit, or
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have been a judgment in attachment only, and where there was no 
service on the person of the defendant. Ib.

86. A bill which is in no wise auxiliary to an original suit, nor in contin-
uation of that proceeding, does not present a case proper for substi-
tuted service. Ib.

37. Where certain heirs at law seek to set aside a sale of their ancestor’s
realty made under a decree of a competent court ordering, at a cred-
itor’s instance, such sale for the payment of a debt due him, they 
should make the creditor on whose application the sale was made a 
party. All the heirs also should be parties. Hoe et al. n . Wilson, 501.

38. This court will reverse and remand a case thus defective as to parties,
although this deficiency have not been made a point at the bar below. 
Ib.

(c) In Admiralty.
39. Where a collision between two vessels results from the fault of both of

them, a party injured may recover against both vessels, and they may 
be proceeded against in the same libel. The Washington and the 
Gregory, 513.

40. The damages so recovered may be apportioned by the decree equally
between the two vessels; and at the same time the right be reserved 
to the libellant to collect the entire amount of either of them in case 
of the inability of the other to respond for her portion. I b.

PRE-EMPTION. See Public Lands.
The Acts of September 4th, 1841, | 12, May 29th, 1830, and January 23d, 

1832, relate to pre-emptive rights conferred upon actual settlers, and 
do not apply to a case where the entry has not been made under any 
of them. Irvine v. Irvine, 618.

PRINCIPAL AND AGENT. See Agency; Public Law, 3; Rebellion, 12. 
Where an instrument, executed by an agent, shows on its face the names 

of the contracting parties, the agent may sign his own name first and
■ add to it, “agent for his principal,” or he may sign the name of his 

principal first, and add, by himself as agent. Smith n . Morse, 71.
PROVISIONAL COURTS. See Constitutional Law, 2.

PUBLIC LANDS. See Pre-emption.
1. Occupation and improvement on the public lands with a view to pre-

emption, do not confer a vested right in the land so occupied. Frisbie 
v. Whitney, 187.

2. It does confer a preference over others in the purchase of such land by
the bond, fide settler, which will enable him to protect his possession 
against other individuals, and which the land officers are bound to re-
spect. Ib. *

3. This inchoate right may be protected by the courts against the claims
of other persons who have not an equal or superior right, but it is not 
valid against the United States. Ib.

4. The power of Congress over the public lands, as conferred by the Con-
stitution, can only be restrained by the courts, in cases where the land
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has ceased to be government property by reason of a right vested in 
some person or corporation. Ib.

5. Such a vested right, under the pre-emption laws, is only obtained when
the purchase-money has been paid, and the receipt of the proper land 
officer given to the purchaser. Ib.

6. Until this is done, it is within the legal and constitutional competency
of Congress to withdraw the land from entry or sale, though this may 
defeat the imperfect right of the settler. Ib.

PUBLIC LAW.
1. The principle of relation, which as respects the rights of either govern-

ment, regards a treaty as concluded from the date of its signature, 
does not apply to private rights under it. As affects these, it is not 
considered as concluded but from the exchange of ratification. Ha-
ver v. Yaker, 32.

2. Intercourse during war with an enemy is unlawful to parties standing
in the relation of debtor and creditor as much as to those who do not. 
United States v. Grossmay er, 72.

3. Conceding that a creditor may have an agent in an enemy’s country to
whom his debtor there may pay a debt contracted before the war, yet 
the agent must be one who was appointed before the war. Ib.

PUBLIC MONEYS. See Official Bond.
1. In suits against persons accountable for such moneys, it is not necessary

after introducing certified transcripts of the party’s accounts, properly 
adjusted by the Treasury officers, to show that the defendant had notice 
of the adjustment, or of the balance found against him. Watkins v. 
United States, 759.

2. To allow the set-off a credit on the trial, it must be shown that the claim,
after being properly presented by items and with vouchers to the 
proper accounting officers, had been refused. Ib.

PUBLIC POLICY. See Public Law, 2, 3.
QUARTERMASTER, ACTING ASSISTANT. See War Department. 
RATIFICATION. See Municipal Bonds.

1. Cannot be made of an act unlawful in law and void. United States v.
Grossmayer, 72.

2. A suit on a covenant contained in a submission to arbitrators, is a rati-
fication of the act of a person who has undertaken as agent to make 
the submission in behalf of the person bringing the suit. Smith v. 
Morse, 76.

3. Ratification of an infant’s deed will not be made by mere acquiescence,
but any positive act showing intent to ratify will ratify it. The prin-
ciple applied. Irvine v. ffirvine, 618.

REBELLION, THE. See Abandoned and Captured Property Act; Evidence, 
4; Seizure.

1. Is to be regarded, so far as respects rights under the above-mentione 
act, as having been “suppressed,” August 20th, 1866. United Sta es 
v. Anderson, 56.
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2. The whole Confederate power must be regarded by the. Federal courts

as a usurpation of unlawful authority, and its Congress as incapable 
of passing any valid laws; whatever weight may be given under some 
circumstances to its acts of force, on the ground of irresistible power, 
or to the legislation of the States in domestic matters; as to which the 
court decides nothing in the case. United States v. Keehler, 83.

3. A prosecution in a so-called “ court of the Confederate States of Amer-
ica,” for treason, in aiding the troops of the United States in the 
prosecution of a military expedition against the said Confederate States, 
is a nullity. Hickman v. Jones et al., 197.

4. A traitor against the United States may recover damages against other
traitors, for having maliciously arrested and imprisoned him before a 
so-called court of the Confederate States, for being a traitor to these; 
the alleged treason having consisted in his giving aid to the troops of 
the United States while engaged in suppressing the rebellion. ’ Ib.

5. A public debtor of the United States cannot defend against a suit on
his official bond by proving that he paid the money due the United 
States to one of its creditors, under an order of the Confederate au-
thorities, where he shows no force or physical coercion which com-
pelled obedience to such order. United States n . Keehler, 83.

6. The doctrine declared in Hanger v. Abbott (6 Wallace, 532), that statutes
of limitations do not run during the rebellion against a party residing 
out of the rebellious States, so as to preclude his remedy for a debt 
against a person residing in one of them, held applicable to the Judi-
ciary Acts of 1789 and 1803, limiting the right of appeal from the 
inferior Federal courts to this court, to five years from the time when 
the decree complained of was rendered. The Protector, 687.

7. The first clause of the 4th section of the act of June 7th, 1862, “ for the'
collection of direct taxes,” &c. (which act must be construed with the 
act of August 5th, 1861, “to provide increased revenue, &c.”), merely 
declares the ground of forfeiture of the party’s title to land on which 
taxes are not paid, namely non-payment of the taxes, while the second 
clause works the actual investment of the title in the United States 
through a public sale. Bennett v. Hunter, 326.

8. Under the act of 1862, payment prior to the sale is sufficient; and it
may have been made through any person willing to act on behalf of 
the owner, and whose act is not disavowed by him. Ib.

9. The act of March 23d, 1863, relating to habeas corpus, does not apply
to suits for matters after the rebellion nor to ejectments. Bigelow v. 
Forrest, 339.

10. Under the act of July 17th, 1862 (which is to be construed with the 
joint resolution of the same date), nothing beyond a life estate could 
be sold. Ib.

11- A permit by a proper treasury agent, to purchase cotton, in a certain 
region, raised a prima facie presumption of the region being within 
the occupation of the military lines of the United States. Butler v. 
Maples, 766.

12. Such a permit authorized purchases through an agent. Ib.
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13. The seizure of the property of which a forfeiture is sought by proceed-

ings had under the act of Congress of July 17th, 1862, “to suppress 
insurrection,” &c., is essential to give jurisdiction to the court to 
decree a forfeiture. Pelham v. Rose, 103.

14. Executing as surety official bonds of rebel quartermasters or commis-
saries, was giving aid and comfort to. United States v. Padelf ord, 531.

RECOGNIZANCE OF BAIL.
1. Conditioned to appear at the next regular term and at any subsequent

term thereafter, means only at any subsequent term which may follow 
in regular succession in the course of business of the court. Reese 
v. United States, 13.

2. A stipulation of record between the government and the prisoner that
a trial shall be postponed until the determination of cases pending in 
another court, is inconsistent with a recognizance thus conditioned, 
and releases the principal front obligation to appear at any.such sub-
sequent term ; and it discharges the sureties also. Ib.

3. A fortiori, the sureties are discharged when it is stipulated that the pris-
oner may sojourn in a foreign country during the term of delay. Ib.

REHEARING.
Rules which regulate, in the Supreme Court, stated. Public Schools v. 

Walker, 603.
REPAIRS

To ships. See Admiralty, 1-3; Lien, 1, 2.
SCHOOL LANDS. See Missouri.*
SEIZURE. See False Return.

As applied to a promissory note—under a statute which directs that the 
property of rebels be seized, the term means the physical taking into 
custody. Pelham v. Rose, 103.

SET-OFF. See Official Bond; Rebellion, 5.
SHIPS AND SHIPPING. See Admiralty; Average; Commercial Law; 

Jettison; Master; Stranding.

SOVEREIGN. See Evidence, 2.
STATUTE OF FRAUDS. See Equity, 1, 2.
STATUTE OF LIMITATIONS. See Coupons, 2; Rebellion, 6.

STATUTES OF THE UNITED STATES.
The following among others referred to, commented on, or construed. 

September 24, 1789. See Jurisdiction; Practice, 1-15; Rebellion, 6. 
March 3, 1803. See Rebellion.
June 12, 1812. See Missouri.
May 26, 1824. See Missouri.
May 29, 1830. See Pre-emption.
July 27, 1831. See Missouri.
January 23, 1832. See Pre-emption.
March 2, 1833. See Jurisdiction.
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July 4, 1836. See Patents.
September 4, 1841. See Pre-emption.
March 3, 1851. See California.
June 10, 1852. See Missouri.
February 24, 1855. See Appeal.
May 15, 1856. See Iowa.
March 2, 1861. See Patent.
July 22, 1861. Soo Bounty.
August 5, 1861. See Rebellion, 7.
August 6, 1861. See .Bounty.
June 7, 1862. See Rebellion, 7.
July 17, 1862. See Rebellion, 10.
February 25, 1863. See National Banks.
March 8, 1863, ¡Section 5. See Appeal; Constitutional Law.
March 12, 1863. See Appeal; Abandoned and Captured Property Act.
March 23, 1863. See Rebellion, 9.
April 29, 1864. See Admiralty.
June 8, 1864. See National Banks.
June 30, 1864. See Jurisdiction, 8.
July 1, 1864. See California, 9.
July 2, 1864. See Evidence, 2.
July 4, 1864. See Court of Claims, 1.
March 3, 1865. See Army Officers; Evidence, 2; Practice, 16.
July 13, 1866. See Army Officers; Jurisdiction, 8.
July 23, 1866, Section 7. See California, 1.
March 2, 1867. See Internal Revenue ; Practice, 21.
June 25, 1868. See Abandoned and Captured Property Act, 2 ; Court of 

Claims, 4.
STRANDING. See Average.

1. Of a vessel when “ voluntary.” Star of Hope, 203.
2. If accidental, the captain must take all possible care of the cargo. The

Portsmouth, 682.

SUBROGATION.
Principles of to be applied in favor of a husband receiving on a divorce 

from his wife, a decree for one-third of her rents from her patrimo-
nial realty, yet subject to her mother’s do.wer, as the said rents should 
become due, for the education and support of their children; she having 
previously to the divorce pledged her said rents, subject to the dower 
right, to creditors for advances, and becoming subsequently entitled 
to the dower third by her mother’s death. Cheever n . Wilson, 1G8.

SWAMP LANDS. See Iowa.
1. The act of June 10th, 1850, concerning swamp and overflowed lands,

confirmed a present vested right to such lands, though the subsequent 
identification of them was a duty imposed upon the Secretary of the 
Interior. Railroad Company v. Smith, 95.

2. They were excepted from the subsequent railroad grants to Iowa and
Missouri. Ib.
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TAXATION. See Constitutional Law, 7.
TAX SALES. See Rebellion, 7, 8.

Of land owned by United States void. McGoon v. Scales, 23.
THREAT OF SUIT.

If a party who has entered into possession of land as a tenant under an-
other is threatened with suit upon a paramount title, the threat, under 
such circumstances, is equivalent to eviction. He may, thereupon, 
submit in good faith, and attorn to the party holding a valid title, to 
avoid litigation. In such case it is incumbent upon him, and those 
who have profited by his submission, to show the existence and supe-
riority of the title in question. Merryman v. Bourne, 592.

TITLE PARAMOUNT. See Threat of Suit.
TOWING BOATS.

Bound to make up the tow rightly and strong. The Quickstep, 665.
TRAITOR. See Rebellion, 4.
TREATY. See Public Law, 1.
TRUSTEE. See Husband and Wife; Wisconsin.

Who was bound to invest, and did not, deprived of all commissions, and 
charged with interest compounded annually. Walker v. Walker, 44.

TUG. See Towing Boats.
VARIANCE. See Pleading, 8.
VIRGINIA.

The act of the Virginia legislature of February 27th, 1867, touching 
appeals to the Supreme Court of Appeals of the State, not incon-
sistent with the Virginia constitution of 1864. Downham v. Alexan-
dria, 659.

VOLUNTARY PAYMENT. See Rebellion. 5.
WAIVER.

Of contract. See Contract, 1.
WAR DEPARTMENT.

A lease of premises by an acting assistant quartermaster for the use of 
the quartermaster’s department, does not bind the government until 
approved by the quartermaster-general, even though the action of 
such assistant have been taken by direction of the military com-
mander of the station. Filorv. United States, 45.

WISCONSIN.
1. The statute of Wisconsin of 1850 abolishes all passive trusts which re-

quire no duty to be performed by the trustee, and vests the title in 
the cestui que trust. McGoon v. Scales, 23.

2. Statutes of, relative to the late Bank of Illinois construed. Ib.




















