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GENERAL RULE,

MADE AT DECEMBER TERM, 1868.

Rure No. 54—ADMIRALTY. 1

WHENEVER a cross-libel is filed upon any counter claim aris-
ing out of the same cause of action for which the original libel
was filed, the respondents in the eross-libel shall give security

in the usual amount and form, to respond in damages as claimed Y

in said cross-libel, unless the court on cause shown, shall other-
wise direct ; and all proceedings upon the original libel shall be

stayed until such security shall be given.

(v}
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SUPREME COURT OF THE USITED STATES,

IN THE

DECEMBER TERM, 1868.

GIRARD v. PHILADELPHIA.

1. Where a testator devises the income of property in trust primarily for one
object, and if the income is greater than that object needs, the surplus
to others (secondary ones), a bill in the nature of a bill quia timet, and
in anticipation of an incapacity in the trusts to be executed hereafter,
and when a surplus arises (there being no surplus now, nor the prospect
of any), will not lie by heirs at law (supposing them otherwise entitled,
which here they were decided not to be), to have this surplus appropri-
ated to them on the ground of the secondary trusts having, subsequently
to the testator’s death, become incapable of execution.

2. Neither the identity of a municipal corporation, nor its right to hold
property devised to it, is destroyed by a change of its name, an enlarge-

ment of its area, or an increase in the'number of its corporators. And ;
these are changes which the legislature has power to make. H
3. Under the will of Stephen Girard (for the terms of which see the case

infra), the whole final residuary of his estate was left to the old city of
Philadelphia in trust, to apply the income;

i. For the maintenance and improvement of his college as a primary
object, and after that—

il. To improve its police ;

iii. To improve the city property and the general appcarance of the
city, and to diminish the burden of taxation:

The court having declared that so long as any portion of the income
should be found necessary for improvement and maintenance of the col-
lege, the second and third objects could claim nothing, and the whole
income being, in fact, necessary for the college,

Held—i. That no question arose af this time as to whether the new

YOL. VIL 1 (1)
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Statement of the case.

city should apply the surplus under the trusts for the secondary objects
to the benefit of the new city, or to that portion of it alone embraced in
the limits of the old one.

ii. That whether or not, the trusts being, as was decided in Vidal v.
Girard (2 Howard, 127), in themselves valid, Girard’s heirs could not
inquire or contest the right of the city corporation to take the property
or to execute the trust; this right belonging to the State alone as parens
patrie.

APpPEAL from the Circuit Court for the Eastern Distriet of
Pennsylvania; the case as presented by bill and answer
being thus:

The city of Philadelphia, as originally laid out in 1683, and
as incorporated in 1701, was situated upon a rectangular
plot of ground, bounded in one direction by two streets
called Vine and South, a mile apart, and in the other by two
rivers (the Delaware and Schuylkill), two miles apart;—
the corporate title of the city being ¢ the Mayor, Aldermen,
and Citizens of Philadelphia.” Upon the neck of land
above described the corporate city continued to be contained
until 1854; the inhabitants outside or adjoining it being
incorporated at different times, and as their numbers ex-
tended, into bodies politic, under different names, by the
State legislature, and with the city, forming the county of
Philadelphia. In 1798, the Revolution having dissolved the
old corporation, the legislature incorporated the city with
larger powers; and prior to 1854, nearly twenty acts had
been passed altering that law, and forming, the whole of
them, what was popularly called the charter of the city; but
as already said, from 1683 to 1854, the city limits were the
same.

In this state of things Stephen Girard, in 1831, after sundry
bequests to his relatives and friends, and to certain specified
charities, and after announcing that his great and favorite
object was the establishment of a college for the education
of poor orphans, and that, together with the object adverted
to, he had sincerely at heart the welfare of the city of Phila-
delphia, and as a part of it, was desirous to improve the
neighborhood of the river Delaware, so that the eastern part
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Statement of the case.

of the city might be made better to correspond with the inte-
rior—left by will the real and personal residue of an estate
of some millions of dollars, to “the Mayor, Aldermen and
Citizens of Philadelphia,” that is to say, to the city corpora-
tion above described, in trust, so far as regarded his real
estate in Pennsylvania (this being the important part of his
realty), that no part of it should ever be alienated, but
should be let on lease, and that after repairing and improv-
ing it, the net residue should be applied to the same pur-
poses as the residue of his personal estate, and that as re-
garded that, it should be held in trust as to $2,000,000, to
expend it, or as much as might be necessary, in constructing
and furnishing a college and out-buildings for the education
and maintenance of not less than three hundred orphans.
A lot near Philadelphia, of forty-five acres, was devoted for
these structures, and the orphans might come from any part
of Pennsylvania (orphans from the city of Philadelphia
having a preference over others outside), or from the cities
of New York or New Orleans.

After many and very special directions as to the college,
followed by a bequest of $500,000 for a city purpose, the will
proceeded :

¢ If the income arising from that part of the said sum of
$2,000,000 remaining after the construction and furnishing of
the college and out-buildings shall, owing to the Increase of the
number of orphans applying for admission, or other cause, be
inadequate to the construction of new buildings, or the mainte-
nance and education of as many orphans as may apply for ad-
mission, then such further sum as may be necessary for the con-
struction of new buildings, and the maintenance and education
of such further number of orphans as can be maintained and
instructed within such buildings, as the said square of ground
shall be adequate to, shall be taken from the final residuary fund
hereinafter expressly referred to for the purpose, comprehending
the income of my real estate in the city and county of Philadelphia,
and the dividends of my stock in the Schuylkill Navigation Com-
pany; my design and desire being that the benefits of said in-
stitution shall be extended to as great a number of orphans
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Statement of the case.

as the limits of the said square and buildings therein can ac-
commodate.”

This final residuary fund was directed to be invested, and
the income applied—

“1st. To the further improvement and maintenance of the
aforesaid college [as directed in the last quoted paragraph].

“2d. To enable the city to improve its police.

“3d. To enable it to improve the city property, and the
general appearance of the city itself, and in effect to diminish
the burden of taxation, now most oppressive.”

“To all which objects,” the will proceeded, ¢ the pros-
perity ot the city, and the health and comfort of its inhabi-
tants, I devote the said fund as aforesaid, and direct the in-
come thereof to be applied yearly and every year forever,
after providing for the college as hereinbefore directed as my pri-
mary object.”

In conclusion, he directed that if the city should wilfully
violate any of the conditions of his will, the remainder of
his estate should go to the commonwealth of Pennsylvania
for certain purposes, excepting, however, the income from
his real estate in the city and county of Philadelphia, which
it was to hold for the college; and if the commonwealth
failed so to apply it, the remainder should go in the same
way to the United States.

The above deseribed city corporation, “the Mayor, Al-
dermen, and Citizens of Philadelphia,” having accepted the
trust, and built and furnished the college and out-buildings,
administered the charity through its organs until 1854. By
that time twenty-eight municipal corporations, making the
residue of the county, had grown up around the old ¢ city;”
some near, some far off, some populous, some occupied yet
by farms. They comprised ¢ districts,” boroughs, town-
ships, were of various territorial extent, and diffcred in the
details of their respective organizations. In the year named,
the legislature of Pennsylvania passed what is known in
Philadelphia as the Consolidation Act.
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Statement of the case.

By this act the administration of all concerns of the
twenty-nine corporations, including their debts, taxes, prop-
erty, police, and whatever else pertained to municipal office,
and also the government of the county itself, were consoli-
dated into one. All the powers, rights, privileges, and
immunities incident to a municipal corporation, and neces-
sary for the proper government of the same, and those of
¢“the Mayor, Aldermen, and Citizens of Philadelphia,” and
“all the powers, rights, privileges, and immunities, pos-
sessed and enjoyed by the other twenty-eight corporate
bodies, which, with the old city, made up the county of
Philadelphia;” and also “the board of police of the police
district, the commissioners of the county of I’hiladelphia,
the treasurer and auditor thereof, the county board, the com-
missioners of the sinking fund, and the supervisors of the
township,” were, by virtue of the process of consolidation,
vested in “the city of Philadelphia, as established by this
act.” A police board was to fix the whole number of police-
men “for the service of the whole city.”” 'The ¢ right, title, and
interest,” of the ¢ several municipal corporations mentioned
in this act, of, in, and to all the lands, tenements, and heredi-
taments, goods, chattels, moneys, effects, and of, in, and to
all other property and estate whatsoever and wheresoever,
belonging to any or either of them,” were “vested in the
city of Philadelphia,” and all ¢“estates and incomes held in
trust by the county, present city, and each of the townships,
districts, and other municipal corporations, united by this
act,” were “vested in the city of Philadelphia, upon and for
the same uses, trusts, limilations, charities, and conditions, as the
same are now held by the said corporations respectively.”
The act also declared that the new city corporation should
be ¢“vested with all the powers, rights, privileges, and im-
munities,” of the old one. The “net debt of the county of
Philadelphia, and the several net debts of the guardians for
the relief and employment of the poor of the city of Phila-
delphia,” and of the board of health, “and of the con-
trollers of the public schools,” and of such of the said
twenty-nine municipalities, eighteen being enumerated, as
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had contracted debts, were consolidated and formed into
one debt, to be called the debt of the city of Philadelphia,
in lieu of the present separate debts so consolidated. The
consolidation was carried into full effect. The act provided
that the corporators of the new city, having elected a mayor
and councils, the councils should direct the mayor to ap-
point a day when ‘“all the powers, rights, privileges, and
immunities possessed and enjoyed” by the various corpora-
tions, and those also of the old city, should ¢ cease and ter-
minate;” and the councils did accordingly, by resolution,
direct the mayor to *1issue his proclamation forthwith dis-
solving the different corporations superseded by the act, to
take effect on the 80th instant;”” and in obedience thereto,
the mayor, by public proclamation, dated the 24th June, 1854,
proclaimed that ¢ all the powers, rights, privileges, and im-
munities possessed and enjoyed’ by the now late twenty-
eight municipalities, and ““by the present mayor and coun-
cilmen 7 of the city of Philadelphia, from the said 80th day
of June, 1854, should ¢ cease and terminate.”

The old city covered about two square miles; the new
one, which covered the whole old county of Philadelphia,
about a hundred and twenty-nine. In point of population,
however, the old city embraced a fourth or fifth part of all
the inhabitants of the new one. In the popular branch of
the new city legislature, composed of eighty-five members,
the old city enjoyed twenty. In the higher branch it had
six members, the residue having eighteen. The debt of the
old city had been small, and its credit high. By the con-
solidation the debt became large.

By the Consolidation Act, it may be well to add, the coun-
cils of the city, in laying taxes, were required so to lay them
as to show how much was laid for each object supported,
respectively, and this exhibition was required by the act to
be printed on the tax-bills furnished to the tax-payers, as
thus: :

«For the relief of the poor, 15 cents in the $100 of the as-
sessed value of said property.
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“For public schools, 28 cents in the $100 of the assessed value
of said property.

“For lighting the city, 9 cents in the $100 of the assessed
value of said property.

“Tor loan tax, 75 cents in the $100 of the assessed value of
said property.

“ For expenses of police, 22 cents in the $100 of the assessed value
of said property, &c., &c., &c.”

In the erection and furnishing of the college and out-
buildings, the whole fund of $2,000,000 was exhausted, and
the whole income of the final residuary fund was now habit-
ually drawn upon for the maintenance and education of the
orphans, numbering, at the time when the bill was filed,
about three hundred and thirty, and limited to this number,
because the income from even the residuary fund was inade-
quate to the maintenance and education of a greater num-
ber. Iowever, a part of Girard’s estate consisted of coal
lands in Pennsylvania, not yet ripe for being worked, whose
value was largely increasing, and from which, when it should
be found expedient to work them, the revenue would, per-
haps, be very great.

In this state of things certain heirs of Girard filed their
bill in the court below, praying an account; and that a mas-
ter might be appointed to inquire into the gross value, and
then present capacity for annual yield of the coal lands, and
if such an inquiry showed a capacity for affording income
“immensely ” beyond all the wants'of the college, and all
proper charges on the estate, that then, if the court should
be of opinion that the whole residuary estate was applicable
to the college (a matter denied by the bill), that it would
decree “such surplus, found to exist beyond and beside all
possible and lawful wants of the college,” &c., to the com-
plainants.

The court below dismissed the bill, which action of it was
the ground of the appeal.

Mr. C. Ingersoll, for the heirs, admitting that the validity
of the trusts of Girard’s will had been settled by this court
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Argument for the heirs.

in Vidal v. Girard,* and stating that the present case turned
upon the supposed intention of the testator, contended:

1. That the final residuary fund, applicable to the support
of the college, was only that described as “my real estate in
the city and county of Philadelphia, and the dividends of
my stock in the Schuylkill Navigation Company,” and that
of the coal lands, and other remaining property, Girard had
died intestate.

2. That if this were not so, yet, that with the complete
annibilation of the old city corporation, and its absorption
or merger into the immense body politic created by the Con-
solidation Act, the whole object of the testator, beyond the
college, fell to the ground; that

(i.) The new city became incompetent to act as a trustee,
and

(ii.) That if it still were competent, the trusts themselves,
beyond the college, were now incapable of execution.

The old city—¢ the city ’—was, after the college, the sole
object of Girard’s bounty. The suburbs were absolutely
excluded from it. Ile wished to improve, finish, and adorn
municipal work already far advanced; an object practicable
when the city was but two miles square, and mostly built
on; impracticable when an immense county—with swamps
to be drained, hills to be levelled, and valleys to be raised;
farm land largely, a suburb sempiternal—was converted by
name, but not in fact, into a city. The whole city legisla-
ture was changed. To disunite the control from the bene-
ficial interest, and give the command to those who are not
citizens, is to violate the will. Yet those who, by the will,
would now have the control of the Girard estates, were a
feeble minority, incapable of protecting it against those who
had an interest immediately opposed to its going to the
limited space which the testator designed, and an interest
directly in favor of appropriating it to themselves. The
devise was to municipal discretion; the discretion of the
late city; a discretion controllable by its own citizens. The

* 2 Howard, 127.
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testator having excluded all parts but that known to him as
the city, the new city could not hold the estates for itself;
that is to say, for the region of the twenty-nine municipali-
ties, twenty-eight of which were not devised to, but excluded
from devise. Having had a right, as he had, to devise as
he did, to one municipality exclusively of the others, no
legislature could make over his property to the excluded
districts, contrary to his will. Conceding that perhaps the
franchises of the old city might have been extended over
more territory, and its capacities enlarged, yet the annexa-
tion of twenty-eight municipalities, and the addition of sixty-
four times more territory, with room for sixty-four times
more population, and the consolidation and merger of them
with the city, and a complete fusion and recast of the whole—
this was a different thing. The old city had, moreover, been,
in form, dissolved; and, if it had not been, yet the body now
pretending to be the devisee, was a body unknown to the
testator; one composed of elements foreign to his devise; in
fact, not his devisee. The devise had so lapsed. The new
city was thus unfit and incapable of being trustee, even if
the trosts, after and beyond the college, were longer capable
of being executed. But

2. These trusts could not now, either administratively or
arithmetically, be executed.

In Sookan v. The City,* decided after the Consolidation Act,
it was held that orphans, born in the limits of the old city,
were entitled to the same preference as they had previously
enjoyed; in other words, that orphans born beyond the
limits of the old city were not, in the sense of the will,
orphans born in the city; in fact, that the old city and new
city were not the same thing. Ilow was the police of the
old city since the consolidation to be improved ? 1In the first
place the old city no longer existed. Moreover, the testator
could not endow one part of the police; for the force is not
divided into parts. There is no police for the old city apart
from the remaining region which with it makes the new

* 38 Pennsylvania State, 9.
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city. The police is one. The policemen are by the terms
of the act to be “for the whole city.” It spreads undivided,
and everywhere alike.

Or how apply the income, easily applied to beautify the
ancient city, to improve the ¢ general appearance’ of a re-
gion a hundred and twenty-nine miles square, far the larger
part of which was no city, but on the contrary, farms?

Or how apply it to diminish taxation in the old city, taxes
being of necessity now laid uniformly throughout the whole
vastly greater region alike ?

The doctrine of cy-pres, illustrated in Richard Baxter’s
well-known case,* was inapplicable to our States, where
there was no established religion, and did not help the mat-
ter. The surplus income beyond the wants of the college
thus went, the learned counsel contended, to the heirs.

Messrs. Meredith and Olmstead, contra :

1. The college is the object to which all others are sub-
servient. And.if the trusts for municipal purposes cannot
be executed by any one, then the whole trust estate must be
applied for the purposes of the college.t Public trusts and
charitable trusts may be considered as synonymous.

2. The trust for municipal purposes was to have effect
only if there was a surplus beyond the wants of the college.
There is no such surplus. There can be, therefore, no ques-
tion now. And with forty-five acres of ground to be covered
by college buildings, and the whole State of Pennsylvania
with the cities of New York and New Orleans as a field
from which to bring fatherless children, it is not likely that
any surplus will ever arise. Coal dug from coal lands is not
income from those lands. It is the land itself. When the
coal is exhausted, as by mining it will be, the land has little

* 1 Vernon, 248.

+ Case of Thetford School, 8 Reports, 131; Pickering ». Shotwell, 10
Pennsylvania State, 28; McLain ». School Directors, 51 Id. 196; City v.
Girard’s Heirs, 45 Id. 28.

1 Cresson’s Appeal, 30 Pennsylvania State, 450; Magill ». Brown, Bright-
ley, 350; Attorney General v. Aspinwall, 2 Mylne & Craig, 622.
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value. The proceeds of the coal must be invested as capital,
and income from it alone used.

3. The Consolidation Act by express terms declared that
trusts held by any of the old corporations should remain in-
violate in the new. Independently of which, the change of
name or enlargement of franchises does not destroy the
identity of a municipal corporation.*

4. The devise for municipal purposes—if it be a devise in
trust and not a gift to the mayor, aldermen, &e., absolutely
(in which latter case clearly the heirs have no right to an
account)—can be executed if ever a surplus shall exist. Our
answer to the bill illustrates some of the modes. It says:

“The defendants can apply such surplus to the cost of main-
taining the police in that part of the new city which formerly
made the old one, and reduce the rate of taxation for the sup-
port of the police, on the property situated within these limits,

" to the difference between the sum applicable from the residuary
for that purpose, and the sum assessed on property outside of
the said limits ; and if the sum applicable from the said residuary
for the expenses of the police, will amount to the whole sum
necessary for such expenses within the said limits, they may
levy no tax upon property within the said limits for such ex-
penses. If such surplus will exceed the amount needed for the
police expenses within the said limits, they will be enabled to
improve the corporate property within the said limits, or apply
1t to improve the appearance of that portion of the city without
resort to taxation for that purpose. And if it will be within
the terms of the trust to disregard the specific objects men-
tioned, then they may and can pay such surplus, beyond that
which is needed for the necessities of the college, directly into
the city treasury in aid of the tax fund, and levy and assess
upon the property within the said limits a sum less the amount
80 paid in aid of that fund.”}

5. If the trust for municipal purposes has been forfeited
by the acts of the trustees, then by the terms of the will,

* Luttrel’s Case, 4 Reports, 88; Haddock’s Case, Sir T. Raymond, 439;
S. €. 1 Ventris, 855.

t See Kirby v. Shaw, 19 Pennsylvania State, 258.
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it is forfeited to the commonwealth. But if it cannot be
executed, and if the college is not entitled to take the
income, who is entitled to the funds? * The commonwealth,
as parens palrie. If the devise had been to A. and his
heirs, and A. had died without heirs, the estate would not
go to the heirs of the testator, but would escheat. There
is no reason why, in the case of a devise in trust for a charity,
which has vested and taken effect and fails, a different rule
should exist.*

Mr. Justice GRIER delivered the opinion of the court,
and after observing that the attempt to restrain the alienation
of the realty, being inoperative, could not affect the validity
of the devise, and that the income of the whole residuary
was devoted to the three objects stated by the testator, the
college being the “ primary object,”” and that so long as any
portion of this residuary fund should be found necessary for
“{ts improvement and maintenance,” on the plan and to the
extent declared in the will, the second and third objects could
claim nothing—proceeded as follows :

The bill admits this to be a valid charity, and claims only
the residue after that is satisfied. Now, it is admitted (for
it has been so decided),t that till February, 1854, the corpo-
ration was vested with a complete title to the whole residue
of the estate of Stephen Girard, subject to these charitable
trusts, and consequently, at that date, his heirs at law had
no right, title, or interest whatsoever in the same. DBut the
bill alleges that the act of the legislature of that date
(commonly called the ¢Consolidation Aect’), which pur-
ports to be a supplement to the original act incorporating
the city, has either dissolved or destroyed the identity of the
original corporation, and it is consequently unable any longer
to administer the trust. Now, if this were true, the only

* Attorney-General ». Ironmongers’ Company, 2 Bevan, 813; Magill v.
Brown, Brightly, 395; Fountain ». Ravenal, 17 Howard, 869; Guardians of
the Poor v. Green, 5 Binney, 558; Cresson’s Appeal, 30 Pennsylvania State,
150.

+ Vidal v. Girard, 2 Howard, 127.
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consequence would be, not that the charities or trust should
fail, but that the chancellor should substitute another trustee.

It is not insisted that the mere change or abbreviation of
the name has destroyed the identity of the corporation. The
bill even admits that a small addition to its territory and
jurisdiction might not have that effect, but that the annexa-
tion of twenty-nine boroughs and townships has smothered
it to death, or rendered it utterly incapable of administering
trusts or charities committed to it when its boundaries were
Vine and South Streets, and the two rivers. There is noth-
ing to be found in the letter or spirit of this act which shows
any intention in the legislature to destroy the original cor-
poration, either by changing its name, enlarging its territory,
or increasing the number of its corporators. On the con-
trary, “all its powers, rights, privileges and immunities, &e.,
are continued in full vigor and effect.” It provides, also,
that “all the estates, &e.,” held by any of the corporations
united by the act, shall be held “upon and for the same
uses, trusts, limitations, charities, and conditions, as the
same were then held.”

By the act of 4th of April, 1852, the corporation was
“authorized to exercise all such jurisdiction, to enact all
such ordinances, and to do and execute all such acts and
things whatsoever, as may be necessary for the full and en-
tire acceptance, execution, and prosecution of any and all
the devises, bequests, trusts, and provisions coutained in
said will.” It may also “provide, by ordinance or other-
wise, for the election and appgintment of such officers and
agents as they may deem essential to the due execution of
the duties and trusts enjoined and created by the will of the
late Stephen Girard.”

Now, it cannot be pretended that the legislature had not
the power to appoint another trustee if the act had dissolved
fthe corporation, or to continue the rights, duties, trusts, &e.,
n the enlarged corporation. It has done so, and has given
the widest powers to the trustee to administer the trusts and

fzharities, according to the intent of the testator, as declared
In his will,
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The legislature may alter, modify, or even annul the fran-
chises of a public 1nu111c11ml corporation, although it may not
impose burdens on it without its consent. In this case the
corporation has assented to accept the changes, assume the
burdens, and perform the duties imposed upon it; and it is
difficult to conceive how they can have forfeited their right
to the charities which the law makes it their duty to admin-
ister. The objects of the testator’s charity remain the same,
while the city, large or small, exists; the trust is an existing
and valid one, the trustee is vested by law with the estate,
and the fullest power and authority to execute the trust.

‘Whatever the fears or fancy of the complainants may be,
as to the moral ability of this overgrown corporation, there
is no necessary or natural inability which prohibits it from
administering this charity as faithfully as it could before its
increase. In fact, it is a matter in which the complainants
have no concern whatever, or any right to intervene. If the
trust be not rightly administered, the cestui que trust, or the
sovereign may require the courts to compel a proper exe-
cution.

In the case of Vidal* the Supreme Court say, that «if
the trusts were in themselveq valid in point of law, it is
plain that neither the heirs of the testator, or any other
private person, would have any right to inquire into or con-
test the right of the corporation to take the property or
execute the trust; this would exclusively belong to the State
in its sovereign capacity, and as parens patrie, and its sole
discretion.” : A

This is not an assertion that the legislature, as parens
patrie, may interfere, by retrospective acts, to exercise the
cy-pres power, which has become so odious from its applica-
tion in England to what were called superstitious uses.
Baxter’s case, and. other similar ones, cannot be precedents
where there is no established church which treats all dissent
as superstition. DBut it cannot admit of a doubt that, where
there is a valid devise to a corporation, in trust for chari-

* 2 Howard, 191.
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table purposes, unaftfected by any question as to its validity
because of superstition, the sovereign may interfere to en-
force the execution of the trusts, either by changing the
administrator, if the corporation be dissolved, or, it not, by
modifying or enlarging its franchises, provided the trust be
not perverted, and no wrong done to the beneficiaries.
Where the trustee is a corporation, no modification of its
franchises, or change in its name, while its identity remains,
can affect its rights to hold property devised to it for any
purpose. Nor can a valid vested estate, in trust, lapse or
become forfeited by any misconduect in the trustee, or inabil-
ity in the corporation to execute it, if such existed. Charity
never fails; and it is the right, as well as the duty of the
sovereign, by its courts and public officers, as also by legis-
lation (if needed), to have the charities properly adminis-
tered.

Now, there is no complaint here that the charity, so far
as regards the primary and great object of the testator, is
not properly administered ; and it does not appear that there
now 1is, or ever will be, any residue to apply to the secondary
objects. If that time should ever arrive, the question,
whether the charity shall be so applied as to have the ¢ ef-
fect to diminish the burden of taxation > on all the corpora-
tion, or only those within the former boundaries of the city,
will have to be decided. The case of Sookan v. The City,
does not decide it; nor is this court bound to decide it. The
answer shows how it may be done, and the corporation has
ample power conferred on it to execute the trust according
to either hypothesis; and, if further powers were necessary,
the legislature, executing the sovereign power, can cer-
tainly grant them. In the meantime the heirs at law of the
testator have no concern in the matter, or any right to inter-
fere by a bill guia timet. Their anticipations of the future
perversion of the charity by the corruption or folly of the
enlarged corporation, and the moral impossibility of its just
administration, are not sufficient reasons for the interference
of this court to seize upon the fund, or any part of it, and
to deliver it up to the complainants, who never had, and by
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the will of Stephen Girard, were not intended to have any
right, title, or claim whatsoever to the property.

In fine, the bill was rightly dismissed, because:

1st. The residue of the estate of Stephen Girard, at the
time of his death, was, by his will, vested in the corporation
on valid legal trusts, which it was fully competent to execute.

2d. By the supplement to the act incorporating the city
(commonly called the ¢ Consolidation Act”), the identity of
the corporation is not destroyed; nor can the change in its
name, the enlargement of its area, or increase in the num-
ber of its corporators, affect its title to property held at the

+ time of such change.

8d. The corporation, under its amended charter, has every
capacity to hold, and every power and authority necessary
to execute the trusts of the will.

4th. That the difficulties anticipated by the bill, as to the
execution of the secondary trusts, are imaginary. They
have not arisen, and most probably never will.

5th. And if they should, it is a matter, whether probable
or improbable, with which the complainants have no con-
cern, and cannot have on any possible contingency.

DECREE AFFIRMED WITH COSTS.

Tue Banks v. Tae Mayor.

1. Where an act of a State legislature authorized the issue of bonds, by way
of refunding to banks such portions of a tax as had been assessed on
Federal securities made by the Constitution and statutes of the United
States exempt from taxation, and the officers who were empowered to
issue the obligations refused to sign them, because, as they alleged, a
portion of the securities for the tax on which the bank claimed reim-
bursement, was, in law, not exempt, and the highest court of the State
sanctioned this refusal: Held, that this was a decision by a State court
against a right, privilege, or immunity claimed under the Constitution or

i astatute of the United States, and so that this court had jurisdietion under

the 25th section of the Judiciary Act, and the amendatory act of Feb-

ruary 5th, 1867.

| 2. Certificates of indebtedness issued by the United States to creditors of the

R R R T
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government, for supplies furnished to it in carrying on the recent war
for the integrity of the Union, and by which the government promised
to pay the sums:of money specified in them, with interest, at a time
named, are beyond the taxing power of the States.

Tuese were three cases in error to the Court of Appeals
of New York, in which the people of that State, at the rela-
tion of different banks there, were plaintiffs in error, and
the mayor and controller of the city of New York were de-
fendants. Bach presented, under somewhat different forms,
the same question, namely: ¢ Are the obligations of the
United States, known as certificates of indebtedness, liable
to be taxed by State legislation ?”

The certificates referred to were issued under authority
of Congress, empowering the Secretary of the Treasury to
issue them to any public creditor who might be desirous of
receiving them. They were payable in one year or earlier,
at the option of the government, and bore six per cent. in-
terest. In the present cases, they had been issued to cred-
itors for supplies necessary to carrying on the war for the
suppression of the late rebellion.

The three cases were argued and considered together.
The more immediate case in each was thus: In 1863 and in
1864, the proper officers of the State, acting under the laws
of New York, assessed certain taxes upon the capital stock
of the several banking associations in that State. Some of
these banking associations resisted the collection of the tax
on the ground that, though nominally imposed upon their
respective capitals, it was, in fact, imposed upon the bonds
and obligations of the United States, in which a large pro-
portion of these capitals was invested, and which, under the
Constitution and laws of the United States, were exempt
from State taxation.

This question was brought before the Court of Appeals,
which sustained the assessments, and disallowed the claim
of the banking associations.

From this decision an appeal was taken to this court, upon
the hearing of which, at the December Term, 1864, it was
adjudged that the taxes imposed upon the capltals of the as-

VOL. VII. 2
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sociations were a tax upon the national bonds and obliga-
tions in which they were invested, and, therefore, so far, con-
trary to the Constitution of the United States.*

A mandate in conformity with this decision was sent to
the Court of Appeals of New York, which court thereupon
reversed its judgment, and entered a judgment agreeably to
the mandate.

Afterwards, on the 30th of April, 1866, the legislature of
New York provided by law for refunding to the banking as-
sociations, and other corporations in like condition, the taxes
of 1863 and 1864, collected upon that part of their capitals
invested in securities of the United States exempt by law
from taxation. The board of supervisors of the county of
New York was charged with the duty of auditing and allow-
ing, with the approval of the mayor of the city and the cor-
poration counsel, the amount collected from each corpora-
tion for taxes on the exempt portion of its capital, together
with costs, damages, and interest. Upon such auditing and
allowance, the sums awarded were to be paid to the corpo-
rations severally entitled, by the issue to each of New York
County seven per ecent. bonds of equal amounts. These .
bonds were to be signed by the controller of the city of New
York, countersigned by the mayor, and sealed with the seal
of the board of supervisors, and attested by the clerk of the
board.

Under this act the board of supervisors audited, and al-
lowed to the several institutions represented in the three
cases under consideration, their several claims for taxes col-
lected upon the national securities held by them, including
in this allowance the taxes paid on certificates of indebted-
ness, which the corporations asserted to be securities of the
United States exempt from taxation. But the controller,
mayor, and clerk refused to sign, countersign, seal, and at-
test the requisite amount of bonds for payment, insisting
that certificates of indebtedness were not exempt from taxa-
tion. A writ.of mandamus was thereupon sued out of the

* Bank Tax Case, 2 Wallace, 200.
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Supreme Court of New York, for the purpose of compelling
these officers to perform their alleged duties in this respect.
An answer was filed, and the court by its judgment sus-
tained the refusal. An appeal was taken to the Court of
Appeals of New York, by which the judgment of the Su-
preme Court was aflirmed. Writs of error, under the 25th
section of the Judiciary Act, brought these judgments here
for revision; the section* which gives such writ, where is
drawn in question the validity of a statute of, or authority
exercised under any State, on the ground of their being
repugnant to the Constitution or laws of the United States,
and the decision is in favor of such validity; or where is
drawn in question the construction of any clause of the Con-
stitntion or statute of the United States, and the decision is
against the title, right, privilege, or exemption specially set
up, &e.;—a paragraph, this last, re-enacted by act of Feb-
ruary 5th, 1867, with additional words, as “where any title,
right, privilege, or immunity is claimed under the Constitu-
tion, or any statute of or authority exercised under the
United States, and the decision is against the title, riglit,
privilege, or immunity specially set up, &c.”

Messrs. O’ Connor and O’ Gorman in support of the Judgment
below :

1. The judgment below is not subject to review here.
The banks having voluntarily paid the tax, had no right to
recover it, even in a regular action at law or suit in equity.
There was no color of a claim enforceable by mandamus,
except such as might have arisen under the State act of
April 30th, 1866. The reimbursement contemplated by that
act was a favor to a certain class of claimants upon its liber-
ality. By the voluntary payment, the banks waived any ex-
emption that might have existed. When they appeared in
the State court they had no title, right, or privilege, save
such as may have been conferred by the State act. The con-
struction, import, and effect of the Constitution and laws of

¥ 1 Stat. at Large, 85. + 14 1d. 384.
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the United States in respect to taxation by States, were only
incidentally brought under consideration in the State court;
not immediately ¢ drawn in question,” within the meaning
of the Judiciary Act.

2. The exemption set up on the other side, can rest only
upon the power of Congress “to borrow money on the
credit of the United States.”” The organs whereby the
Federal government carries on its operations are, we admit,
exempt. DBut a certificate or statement of a past indebledness
—a mere chose—property in the hands of a citizen—is not
a necessary instrumentality of the government. There is
no particular virtue in the certificate. It affords ready proof
of the debt, but does not alter its character.

Is, then, issuing a certificate acknowledging a pre-existing
debt, arising from the purchase of supplies or procuring of ser-
vice, ““borrowing money ?” According to ordinary under-
standing it certainly is not. The term in use at the time,
which would have come nearest to a description of these

ertificates, is ¢« bills of credit.”” With these the Conven-
&on was familiar, and prohibited their issue by the States.
It did not confer upon Congress power to issue them. The
modes of raising means to support the government are
pointed out by the Constitution. First, taxes, &e. Secondly,
borrowing money. Buying on credit is not sanctioned, and
was not necessary to be sanctioned. The other means were
adequate so long as there was money at home or credit
abroad. If the relators cannot stand upon an implication
from the principles of the Constitution they must fail.

Messrs. Peclham and Burrill, with whom was Rodman, conira,
submitting that the jurisdiction of this courf was sufficiently
plain, and reiterating, enlarging, and enforcing the argu-
ments made in recent previous cases denying the right of
States to tax Federal securities held by banks,* contended
that the credit of the United States, independently of the form

# Bank of Commerce v. New York City, 2 Black, 620; Bank Tax Case, 2
‘Wallace, 200; Van Allen ». The Assessors, 3 1d. 573.
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in which it is used, was the matter meant to be protected,
and that whatever securities or contracts were issued upon
that credit were exempt from State taxation.

The certificates were given to creditors having debls due ;
such as the creditors were entitled to have paid. Suppose
them to be paid, and the creditors then immediately to lend
the money to the United States on these certificates of in-
debtedness; that would confessedly be a loan, and not taxa-
ble. Now the certificates are issued simply to avoid this
roundabout operation, and to creditors desirous of receiving
them. They extend the time of payment and bear interest.
Without them the debt would be payable immediately and
without interest. It is thus, in substance, a new confract
and a loan.

The government does not want money itself, but com-
niodities and the services of men. It borrows only because
it is easier to use the medium of exchange in its transactions
than it is direetly to secure commodities, services, &c., in
kind. In essence, a borrowing of money and a purchase of
commodities on credit are the same thing. Now, cases de-
cide that the government’s contract for the loan of money,
or for the services of men, is exempt. Can any reason be
shown why a contract for the purchase of commodities with
an issue of a certificate of debt for them, should not be in
the same position? The object in each case is the same, and
the obstacles to the completion of the transaction desired by
the government would be as detrimental to the public in-
terest in one case as in the other.

In all registered loans of the government, the certificates
of stock are in the form of certificates of indebtedness; that
is to say, they import that the United States are indebted to
the persons therein named in a sum therein expressed, which
18 to be paid at a specified time and place, with a specified
rate of interest.

Some, indeed, are called by one name and some by
another; but the different securities are so styled for con-
venience only, and not because of any difference in the es-
sence of the obligation. They are all “securities” of the
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United States; or, as Mr. Justice Bouvier defines that term,*
“instruments which render certain the performance of a
contract.”

The CHIEF JUSTICE delivered the opinion of the court
in all the cases.

The first question to be considered is one of jurisdiction.
It is insisted, in behalf of the defendants in error, that the
judgment of the New York Court of Appeals is not subject
to review in this court.

But is it not plain, that under the act of the legislature
of New York the banking associations were entitled to
reimbursement by bonds of the taxes illegally collected
from them in 1863 and 1864 ?

No objection was made in the State court to the process
by which the associations sought to enforce the issue of the
bonds to which they asserted their right. Mandamus to the
officers charged with the execution of the State law seems
to have been regarded on all hands as the appropriate
remedy.

* But it was objected on the part of those officers, that the
particular description of obligations, of the tax on which
the associations claimed reimbursement, were not exempt
from taxation. The associations, on the other hand, insisted
that these obligations were exempt under the Constitution
and laws of the United States. If they were so exempt, the
assoclations were entitled to the relief which they sought.
The judgment of the Court of Appeals denied the relief
upon the ground that certificates of indebtedness were not
entitled to exemption. Isitnot clear that, in the case before
the State court, a right, privilege, or immunity was claimed
under the Constitution or a statute of the United States,
and that the decision was against the right, privilege, or
immunity claimed? And, therefore, that the jurisdiction
of this court to review that decision is within the express
words of the amendatory act of February 5th, 1867? There

* Law Dictionary, title ¢ Security.”
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can be but one answer to this question. We can find no
ground for doubt on the point of jurisdiction.

The general question upon the merits is this:

Were the obligations of the United States, known as cer-
tificates of indebtedness, liable to State taxation ?

If this question can be aflirmatively answered, the judg-
ments of the Court of Appeals must be aflirmed; if not, they
must be reversed.

Tvidences of the indebtedness of the United States, held
by individuals or corporations, and sometimes called stock
or stocks, but recently better known as bonds or obligations,
have uniformly been held by this court not to be liable to
taxation under State legislation.

The authority to borrow money on the credit of the United
States is, in the enumeration of the powers expressly granted
by the Constitution, second in place, and only second in im-
portance to the authority to lay and collect taxes. Doth are
given as means to the exercise of the functions of govern-
ment under the Constitution; and both, if neither had been
expressly conferred, would be necessarily implied from other
powers. For no one will assert that without them the great
powers—mentioning no others—to raise and support armies,
to provide and maintain a navy, and to carry on war, could
be exercised at all; or, if at all, with adequate efficiency.

And no one affirms that the power of the government to
borrow, or the action of the government in borrowing, is
subject to taxation by the States.

There are those, however, who assert that, although the
States cannot tax the exercise of the powers of the govern-
ment, as for example in the conveyance of the mails, the
transportation of troops, or the borrowing of money, they
may tax the indebtedness of the government when it assumes
jthe form of obligations held by individuals, and so becomes
In a certain sense private property.

This court, however, has constantly held otherwise.
Forty years ago, in the case of Weston v. The City of Charles-




24 ® THE Banks v. THE MAYOR. [Sup. Ct.

Opinion of the court.

ton, this court, speaking through Chief Justice Marshall,
said : *

“The American people have conferred the power of borrow-
ing money upon their government, and by making that govern-
ment supreme have ghielded its action in the exercise of that
power from the action of the local governments. The grant of
the power is incompatible with a restraining or controlling
power, and the declaration of supremacy is a declaration that
no such restraining or controlling power shall be exercised.”

And applying these principles the court proceeded to say:

“The right to tax the contract to any extent, when made,
must operate on the power to borrow before it is exercised, and
have a sensible influence on the contract. The extent of this
influence depends on the will of a distinet government. To any
extent, however inconsiderable, it is a burden upon the opera-
tions of the government. It may be carried to an extent which
shall arrest them entirely.”

And finally :

“A tax on government stock is thought by this court to be a
tax on the contract, a tax on the power to borrow money on
the credit of the United States, and consequently repugnant to
the Constitution.”

Nothing need be added to this, except that in no case
decided since have these propositions been retracted or
qualified. The last cases in which the power of the States
to tax the obligations of the government came directly in
question were those of the Bunk of Commerce v. The Cily of
New York,t in 1862, and the Bank Tax Case,f in 1865, in
both of which the power was denied.

An attempt was made at the bar to establish a distinction
between the bonds of the government expressed for loans
of money and the certificates of indebtedness for which the
exemption was claimed. The argument was ingenious, but
failed to convince us that such a distinction can be main-

* 2 Peters, 467. T 2 Black, 628. 1 2 Wallace, 200.
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tained. It may be admitted that these certificates were
issued in payment of supplies and in satisfaction of demands
of public creditors. But we fail to perceive either that there
is a solid distinction between certificates of indebtedness
issued for money borrowed and given to creditors, and cer-
tificates of indebtedness issued directly to creditors in pay-
ment of their demands; or that such certificates, issued as
a means of executing constitutional powers of the govern-
ment other than of borrowing money, are not as much
beyond control and limitation by the States through taxa-
tion, as bonds or other obligations issued for loans of money.

The principle of exemption is, that the States cannot con-
trol the national government within the sphere of its con-
stitutional powers—for there it is supreme—and cannot tax
its obligations for payment of money issued for purposes
within that range of powers, because such taxation neces-
sarily implies the assertion of the right to exercise such
control.

The certificates of indebtedness, in the case before us, are
completely within the protection of this principle. For the
public history of the country and the acts of Congress show
that they were issued to creditors for supplies necessary to
the government in carrying on the recent war for the in-
tegrity of the Union and the preservation of our republican
institutions. They were received instead of money at a time
when full money payment for supplies was impossible, and
according to the principles of the cases to which we have
referred, are as much beyond the taxing power of the States
as the operations themselves in furtherance of which they
were issued.

It results that the several judgments of the Court of Ap-
peals must be

REVERSED.
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Nore.—At the same time with the cases just disposed of
was decided another, from the same court, involving the
same question of the right to tax as they did, but differing
from them in certain respects. It is here reported:

BANK v. SUPERVISORS.

1. United States notes issued under the Loan and Currency Acts of 1862
and 1863, intended to circulate as money, and actually constituting,
with the National bank notes, the ordinary circulating medium of the
country, are, moreover, obligations of the National government, and
exempt from State taxation.

2. United States notes are engagements to pay dollars; and the dollars in-
tended are coined dollars of the United States.

TH1s case—brought here by the Bank of New York—differed
from the preceding in two particulars: (1) That the board of
supervisors, which in the other cases allowed and audited the
claims of the banking associations, refused to allow the claim
made,in this ease; and (2) That the exemption from State taxa-
tion claimed in this case, was of United States notes, declared
by act of Congress to be a legal tender for all debts, public and
private, except duties on imports and interest on the public
debt, while in the other cases it was of certificates of indebted-
ness. These United States notes, as is sufficiently known at the
present, had become part of the currency of the country. Their
form (with certain necessary variations for different denomina-
tions, place of payment, &c.) was thus:

[Act of March 3, 1863.]

l @@ i Tae UNITED STATES promise to pay

|
Qwenty Dollars

TO THE BEARER.

Washington, March 10, 1863.
[Payuble at the Treasury of the U. 8., New York.]
L. E. CHITTENDEN, F. E. SPINNER,

Register of the Treasury. Treasurer of the United States.
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The mandamus in the State court was directed, in the case
now before the court, to the board of supervisors, instead of to
the officers authorized to issue bonds, as in the cases just pre-
ceding.

The judgment in the Court of Appeals sustained the action
of the board refusing to allow the exemption set up, and the
case was brought here by writ of error to that court.

Messrs. O Connor and O Gorman, in support of the judgment
below :

1. The exemption of the public debt of the United States from
taxation by State authority, rests only upon that clause of the
Constitution which authorizes Congress ‘“to borrow money on
the credit of the United States.”

2. The purpose and effect of the acts authorizing the notesin
question was to create a new kind of money in the United
States—paper money—whieh was to be a substitute for a me-
tallic carrency. The issuing of these notes was neither more
nor less than the creation, by right or without it, of a conven-
tional money. The notes were intended to be money, and in
practice have become the only lawful money in use.

3. The government did not, really and in fact, contract by
these notes to pay the bearer on demand or at any time. The
notes were made by the act a legal tender in payment of all
debts, including (with a small exemption) the government’s
own, and of course when presented for payment, similar notes
being a legal tender in discharge of them, the debt would be
discharged by a delivery of new notes of the same kind. The
notes were promises to make other promises, to be rencwed ad
infinitum. There is really no debtor nor creditor in respect of
them. There is no loan or evidence of loan.

As far as the credit of the United States was involved in the
issue of these notes, no greater responsibility was assumed than
is assumed by any government in coining or otherwise aflixing
a stamp to metal, and affixing to it a certain nominal value;
although by mixing or debasing the metal, its real value, in use
or exchange, may have been totally destroyed. The acts in
question did but endeavor to confer a prescribed value on cer-
tain stamped paper, which they compelled the citizens of the
United States to take in payment of all debts due, or to become
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due by the government to them, or by them to the government,
or to one another,

By this means, instead of borrowing money, Congress made
money, and rendered borrowing unnecessary.

The protection from State interference accorded by the Con-
stitution to the exercise by the government of the power of bor-
rowing cannot be invoked in such a case.

4. The acts of Congress relating to the financial operations
of the government during the civil war, afford evidence that
Congress did not intend that the notes in question should be
exempt from State taxation.*

Messrs. Peckham and Burrill, contra.

The CHIEF JUSTICE delivered the opinion of the court.

The general question requiring-consideration is whether United
States notes come under another rule in respect of taxation than
that which applies to certificates of indebtedness.

The issues of United States notes were authorized by three
successive acts. The first was the act of February 25, 1862
the second, the act of July 11, 1862;] and the third, that of
March 3, 1863.§

Before either of these acts recelved the sanction of Congress
the Secretary of the Treasury had been authorized by the act
of July 17, 1861,|| to issue treasury notes not bearing interest,
but payable on demand by the assistant treasurers at New York,
Philadelphia, or Boston ; and about three weeks later these notes,
by the act of August 5, 1861, had been made receivable gene-
rally for public dues. The amount of notes to be issued of this
description was originally limited to fifty millions, but was after-
wards, by the act of February 12, 1862,** increased to sixty
millions.

These notes, made payable on demand, and receivable for all
public dues, including duties on imports always payable in coin,
were, practically, equivalent to coin; and all public disburse-
ments, until after the date of the act last mentioned, were made
in coin or these notes.

* See 12 Stat. at Large, 845, 23 1, 2; Ib. 709; 13 Id. 218-19-21-22.
1 12 Stat. at Large, 845. 1 1b. 532. 3 Ib. 709.
|| Stat. at Large, 259, % 6. 9§ 1b.818,45.  ** Ib. 338.
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In December, 1861, the State banks (and no others then ex-
isted) suspended payment in coin; and it became necessary to
provide by law for the use of State bank notes, or to authorize
the issue of notes for circulation under the authority of the na-
tional government. The latter alternative was preferred, and
in the necessity thus recognized originated the legislation pro-
viding at first for the emission of United States notes, and at a
later period for the issue of the national bank currency.

Under the exigencies of the times it seéms to have been
thought inexpedient to attempt any provision for the redemption
of the United States notes in coin. The law, therefore, dirccted
that they should be made payable to bearer at the treasury of
the United States, but did not provide for payment on demand.
The period of payment was left to be determined by the public
exigencies. In the meantime the notes were receivable in pay-
ment of all loans, and were, until after the close of our civil war,
always practicaily convertible into bonds of the funded debt,
bearing not less than five per cent. interest, payable in coin,

The act of February 25, 1862, provided for the issue of these
notes to the amount of one hundred and fifty millions of dol-
lars, The act of July 11,1862, added another hundred and fifty
millions of dollars to the circulation, reserving, however, fifty
millions for the redemption of temporary loan, to be issued and
used only when necessary for that purpose. Under the act of
March 3, 1863, another issue of one hundred and fifty millions
was authorized, making the whole amount anthorized four hun-
dred and fifty millions, and contemplating a permanent circula-
tion, until resumption of payment in coin, of four hundred mil-
lions of dollars.

It is unnecessary here to go further into the history of these
notes, or to examine their relation to the national bank cur-
rency. That history belongs to another place, and the quality
of these notes, as legal tenders, belongs to another discussion.
It has been thought proper only to advert to the legislation by
which these notes were authorized, in order that their true char-
acter may be clearly perceived.

That these notes were issued under the authority of the United
States, and as a means to ends entirely within the constitutional
power of the government, was not seriously questioned upon the
argument.

But it was insisted that they were issued as money ; that their
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controlling quality was that of money, and that therefore they
were subject to taxation in the same manner, and to the same
extent, as coin issued under like authority.

And there is certainly much force in the argument. It is
clear that these notes were intended to circulate as money, and,
with the national bank notes, to constitute the credit currency
of the country.

Nor is it easy to see that taxation of these notes, used as
money, and held by individual owners, can control or embar-
rass the power of the government in issuing them for circula-
tion, more than like taxation embarrasses its power in coining
and issuing gold and silver money for circulation.

Apart from the quality of legal tender impressed upon them
by acts of Congress, of which we now say nothing, their circu-
lation as currency depends on the extent to which they are
received in payment, on the quantity in circulation, and on the
eredit given to the promises they bear. In these respects they
resemble the bank notes formerly issued as currency.

But, on the other hand, it is equally clear that these notes
are obligations of the United States. Their name imports obli-
gation. Every one of them expresses upon its face an engage-
ment of the nation to pay to the bearer a certain sum. The
dollar note is an engagement to pay a dollar, and the dollar
intended is the coined dollar of the United States; a certain
quantity in weight and fineness of gold or silver, authenticated
as such by the stamp of the government. No other dollars had
before been recognized by the legislation of the national gov-
ernment as lawful money.

Would, then, their usefulness and value as means to the exer-
cise of the functions of government, be injuriously affected by
State taxation ?

It cannot be said, as we have already intimated, that the same
inconveniences as would arise from the taxation of bonds and
other interest—béaring obligations of the government, would
attend the taxation of notes issued for circulation as money.
But we cannot say that no embarrassment would arise from
such taxation. And we think it clearly within the discretion of
Congress to determine whether, in view of all the circumstances
attending the issue of the notes, their usefulness, as a means of
carrying on the government, would be enhanced by exemption
from taxation ; and within the constitutional power of Congress,
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having resolved the question of usefulness affirmatively, to pro-
vide by law for such exemption.

There remains, then, only this question, Has Congress exer-
cised the power of exemption?

A careful examination of the acts under which they were
issued, has left no doubt in our minds upon that point.

The act of February, 1862 * declares that “all United States
bonds, and other securities of the United States, held by indi-
viduals, associations, or corporations, within the United States,
shall be exempt from taxation by or under State authority.”

We have already said that these notes are obligations. They
bind the national faith. They are, therefore, strictly securities.
They secure the payment stipulated to the holders, by the
pledge of the national faith, the only ultimate security of all
national obligations, whatever form they may assume.

And this provision is re-enacted in application to the second
issue of United States notes by the act of July 11, 1862.1

And, as if to remove every possible doubt from the intention
of Congress, the act of March 3, 1863, which provides for the
last issue of these mnotes, omits, in its exemption clause, the
word “ stocks,” and substitutes for “other securities,” the words
“Treasury notes or United States notes issued under the pro-
visions of this act.”

It was insisted at the bar, that a measure of exemption in
respect to the notes issued under this—different from that pro-
vided in the former acts, in respect to the notes authorized by
them—was intended; but we cannot yield our assent to this
view. The rule established in the last act is in no respect
inconsistent with that previously established. It must be re-
garded, therefore, as explanatory. It makes specific what was
before expressed in general terms.

Our conclusion is, that United States notes are exempt; and,
at the time the New York statutes were enacted, were exempt
from taxation by or under State authority. The judgment of
the Court of Appeals must therefore be

REVERSED.

* 12 Stat. 346, § 2. + Ib. 546, 1 Ib. 709.
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THE GEORGIA.

1. A case in prize heard on further proofs, though the transcript disclosed
no order for such proofs; it having been plain, from both parties having
joined in taking them, that either there was such an order, or that the
proofs were taken by ‘consent.

2. A bond fide purchase for a commercial purpose by a neutral, in his own
home port, of a ship of war of a belligerent that had fled to such port in
order to escape from enemy vessels in pursuit, but which was bond fide
dismantled prior to the sale and afterwards fitted up for the merchant
service, does not pass a title above the right of capture by the other
belligerent.

AprrEAL from the District Court for Massachusetts, con-
demning as prize the steamship Georgia, captured during
the late rebellion. The case, as derived from the evidence
of all kinds taken in the proceedings, was thus :

The vessel had been built, as it appeared, in the years
1862-3, at Greenock, on the' Clyde, as a war vessel, for the
Confederate government, and called the Japan; or if not
thus built, certainly passed into the hands of that govern-
ment early in the spring of 1863. On the 2d of April of
that year, under the guise of a trial trip, she steamed to an
obscure French port near Cherbourg, where she was joined
by a small steamer with armaments and a crew from Liver-
pool. This armament and crew were immediately trans-
ferred to the Japan, upon which the Confederate flag was
hoisted, under the orders of Captain Maury, who had on
board a full complement of officers. Iler name was then
changed to the Georgia, and she set out from port on a cruise
against the commerce of the United States. After being
thus employed for more than a year—having in the mean-
time captured and burnt many vessels belonging to citizens
of the United States—she returned and entered the port
of Liverpool on the 2d of May, 1864, a Confederate vessel
of war, with all her armament and complement of officers
and crew on board. At the time she thus entered the port
of Liverpool, the United States vessels of war, Kearsarge,
Niagara, and Sacramento, were cruising off the British and
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French coasts in search of her, the Alabama, and other ves-
sels of the rebel confederation. It was resolved at Liverpool
that she should be sold. It appeared that Captain Bulloch,
an agent of the Confederacy at the port, at first thought of
selling her at private sale, together with her full armament;
but failing in that, she was advertised for public sale the
latter part of May and the first of June. A certain Edward
Bates, a British subject and a merchant of Liverpool, dealing
not unfrequently in vessels, attracted by the advertisements,
entered into treaty about her. The broker concerned in
making a sale of her, testified that ¢ Bates was desirous of
knowing what would buy the ship, but he wished the arma-
ment excluded, as he did not want that” According to the
statement of Bates himself, it had occurred to him that with
her armament on board he might have difficulty in procur-
ing a registry at the customs. All the guns, armament, and
stores of that description, were taken out at Birkenhead, her
dock when she first entered the port at Liverpool. The ves-
sel had been originally strongly built, her deck especially;
and this was strengthened by supports and stanchions.
Though now dismantled, the deck remainedas it was; the
traces of pivot guns originally there still remaining. The
adaptation of the vessel to her new service cost, it seemed,
about £3000. How long she remained in port before she
was dismantled was not distinctly in proof, though probably
but a few weeks. The sale to Bates was perfected on the
11th June, 1864, by his payment of £15,000, and a bill of
sale of the vessel from Bulloch, the agent of the Confederacy.
He afterwards fitted her up for the merchant service, and
chartered her to the government of Portugal for a voyage
to Lishon, and thence to the Portuguese settlements on the
African coast. The testimony failed to show any complicity
whatever of Bates with the Confederate purposes. But he
had a general knowledge of the Georgia’s career and history,
testifying in his examination “that he knew from common
report that she had been employed as a Confederate cruiser,
but thought that if the United States government had any
objection to the sale, they or their officers would have given
VOL. VII. 3 3
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some public intimation of it, as the sale was advertised in
the most public manner.” ,

The American minister at the court of London, Mr. Adams,
who was cognizant of the vessel’s history from the begin-
ning, and had kept himself informed of all her movements
and changes of ownership, having, on the 14th March, 1863,
called the attention of Earl Russell, the British Secretary
for Foreign Aflairs, to the rule of public law, affirmed by
the courts of Great Britain, which rendered invalid the sale
of belligerent armed ships to neutrals in time of war, and
insisting on its observance during the war of the rebellion,
and having remonstrated, on the 9th of May, 1864, against
the use made by the Georgia of her Majesty’s port of Liver-
pool, informed him, on the 7th of June following, and just
before the completion of the transfer to Bates, that the Fed-
eral government declined “ to recognize the validity of the
sale of this armed vessel, heretofore engaged in carrying on
war against the people of the United States, in a neutral
port, and claimed the right of seizing it wherever it may be
found on the high seas.” Simultaneously with this note
Mr. Adams addressed a circular to the commanders of the
different war vessels of the United States, cruising on seas
over which the Georgia was likely to pass in going to Lis-
bon, informing them that in his opinion “she might be made
lawtul prize whenever and under whatever colors she should
be found.”* Leaving Liverpool on the 8th August, 1864,
the vessel was accordingly captured by the United States
ship of war Niagara, oft' the coast of Portugal, on the 15th
following, and sent into New Bedford, Massachusetts, for
condemnation. A claim was interposed by Bates, who after-
wards, on the 31st January, 1865, filed a test aflidavit aver-
ring that he was the sole owner of the vessel, was a merchant
in Liverpool, and a large owner of vessels, that he had fitted
out the Georgia at Liverpool for sea, and chartered her to

* Correspondence between Mr. Adams and Earl Russell, and Mr. Adams
and Mr. Seward, communicated with the President’s messages to the first
and second sessions of the Thirty-eighth Congress.
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the Portuguese government for a voyage to Lisbon, and
thence to the Portuguese settlements on the coast of Africa,
and that while on her voyage to Lisbon in a peaceable man-
ner, she was captured, as already stated.

The proofs in the case were not confined to the document-
ary evidence found on board the prize, and to the answers
to the standing interrogatories in preparatorio, but the case
was heard before the court below without restriction, and
without any objection in it upon additional depositions and
testimony, although, so far as the printed transecript of the
record before the court showed, no order for further proof
had been made. The counsel of both government and claim-
ant, however, had joined in taking the additional testimony,
and among the witnesses was Bates himself, whose deposi-
tion with its exhibits occupied fifty-six pages out of the one
hundred and forty-seven which made the transeript.

The court below condemned the vessel.

Mr. Marvin, for the elaimant, appellant in this case :

It was the duty of the court below, and it is the duty of
this court now, to hear the case upon the documents found
on the vessel, and the depositions in preparaiorio,* as there
was no order for further proof, or no other evidence. This
1s not a mere matter of practice, but it is the very essence
of prize law.t The case not having been so heard in the
court below, and no order for further proof having been
granted by the court, all the other depositions should be dis-
regarded by this court. If they are so disregarded, the cap-
tors have, we assume it to be plain, no case.

But waiving this, and taking the case as presented on the
whole testimony, this question arises: “ Does a neutral, who
purchases from one of two belligerents, in good faith and
for commercial purposes, in his own home port, a vessel
lying there, which had been used by such belligerent as a

* Paper of Sir William Scott and Sir John Nicholl, addressed to his Ex-

cellency John Jay, 1 Robinson, Appendix, 890; The Haabet, 6 1d. 54.
+ 8 Phillimore, 594, 3 473.
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vessel of war, but which had been disarmed, take a good
title as against the right of capture of the other belligerent?”

We think that he does. No principle of international law
prohibits a neutral, in his home port, from buying from or
selling to any person, any and every species of property.
In a home neutral port there is no room for the operation
of international interdicts; nor does international law in-
validate any sales made in such port. Indeed, sound policy
requires that the enemy should be allowed and even encour-
aged to sell his naval vessels. They cannot be blockaded
in a neutral port, and can escape out of such port when they
will.  The right to the chances of capturing them on the
ocean is of much less value to a belligerent than their ab-
sence from the ocean would be.

The validity of the purchase of the enemy’s merchant
ships by a neutral, even where the purchase and transfer
have been effected in the enemy’s port, under blockade, has
been fully recognized.* Can this case be distinguished in
principle? We think that it cannot.

Mr. Evarts, Allorney-General, and Mr. Ashton, Assistant
Attorney-General, contra :

1. This court is entitled to look into all the proofs found
in the record. The depositions, by way of further proof,
were obviously taken and introduced into the cause by the
agreement and consent of the parties.

2. When a- neutral deals with belligerent privates about
private property, his dealings are generally lawful; but when
he deals with a belligerent sovereign, when the subject of
dealing are public vessels, public funds, public property of
any kind, it is unlawful. While neutrals have rights, so too
they have obligations ; obligations founded on the rights of
belligerents. Thus neutrals cannot give assistance to one
belligerent when reduced by the other to distress. Hence
it is that a neutral may be captured and condemned if at-

* The Sechs Geschwistern, 4 Robinson, 101; The Virilantia, 6 Id. 123;
The Bernon, 1 Id. 102.



Dec. 1868.] THE GEORGIA. 37

Argument for the captors.

tempting to run a blockade, or if carrying contraband; and
hence, too, that articles not otherwise contraband of war be-
come so when sent to aid an enemy reduced to distress.
This is the principle which we seek to apply. Suppose an
armed vessel driven into a neutral port by cruisers who lie
outside, and who would capture her the moment she came
out. In such a case any truly neutral government would
refuse to have its ports used as places of refuge. The vessel
would have to sail out, and would sail of course into the jaws
of capture. But if the hard-pressed enemy can dismantle
and sell, how is neutrality maintained? The purchase-money
can be taken at once and applied to other warlike purposes;
to the purchase or building of new ships in new places. The
law of nations cannot be charged with the inconsistency of
prohibiting a neutral from permitting the use of his terri-
tory by a belligerent as an asylum for his vessels of war, and
on the other, of suffering the sale of such vessels within neu-
tral protection, by which the same advantage may be gained
by the belligerent as if he had an absolute right to employ
the neutral territory as a place of safe resort from his suc-
cessful enemy. A title may indeed pass in a case of sale
like this, bat it passes subject to the right of capture.

The Minerva,* decided by Sir W. Scott, covers our ground.
There was, indeed, some evidence of collusion in that case,
but Sir W. Scott undoubtedly intended to say, and did say
in that case, that an enemy’s vessel of war, lying in a neutral
port, was not an object fairly within the range of commercial
speculation, and he unquestionably intended to place his
judgment of condemnation as well upon this principle, as
upon the independent view that, upon the special facts of
that case, the purchase was collusive, and had been made
with the intent to convey the vessel into the possession of
the former belligerent owner. The principle was lately
acted upon by that able jurist, Field, J., of the District
Court of New Jersey, in the unreported case of The Kila,
under circumstances much the same as those of the Georgia.

* 6 Robinson, 897.
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Reply :

The Minerva was unlike the present case in many import-
ant particulars. It was the case of a pretended purchase
of a ship of war, with eighteen guns and ammunition, cap-
tured while on her way ostensibly to the port of the pur-
chaser, but really to a port of the enemy; fourteen guns and
ammunition having been taken out for the mere conveni-
ence of conveyance. Though the vessel lay at a neutral
port, the negotiations for the purchase were carried on at
the enemy’s port, and an enemy crew and captain were
hired there and sent to bring home the ship. She was cap-
tured in possession of an enemy master and crew, and while
sailing close into the enemy’s coast. In fact the vessel was
going, under color of purchase and sale, right back again
into the enemy’s navy. The vessel had not been dismantled,
except in part for the convenience of transportation, the
purchaser buying guns and ammunition with the vessel.
There was no proof in the case that the purchaser had paid
for the vessel, or that he had bought her for commercial
purposes only. It was the case of a mere colorable pur-
chase. It is true that Sir W. Scott assumes to place the de-
cision of the case on the ground of the illegality of the pur-
chase. DBut he does so unnecessarily.

Mr. Justice NELSON delivered the opinion of the court.

It is insisted by the learned counsel for the claimant, that
all the depositions in the record, except those in preparatorio,
should be stricken out, or disregarded by the court on the
appeal, for the reason that it does not appear that any order
had been granted on behalf of either party to take further
proofs, But the obvious answer to the objection is that it
comes too late. It should have been made in the court be-
low. As both parties have taken further proofs, very much
at large, bearing upon the legality of thée capture, without
objection, the inference is nnavoidable that there must have
been an order for the same, or,4f not, that the depositions
were taken by mutual consent. They were taken on inter-
rogatories and cross-interrogatories, in which the counsel of
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both parties joined, and, among other witnesses examined,
is the claimant himself, whose deposition, with the papers
accompanying it, fill more than one-third of the record.

As respects the vessel, we are satisfied, upon the proofs,
that the claimant purchased the Georgia without any purpose
of permitting her to be again armed and equipped for the
Confederate service, and for the purpose, as avowed at the
time, of converting her into a merchant vessel. Ile had,
however, full knowledge of her antecedent character, of her
armament and equipment as a vessel of war of the Confeder-
ate navy, and of her depredations on the commerce of the
United States, and that, after having been thus employed by
the enemies of this government upwards of a year, she had
suddenly entered the.port of Liverpool with all her arma-
ment and complement of officers and crew on board. Ile
was not only aware of all this, but, according to his own
statement, it had occurred to him that this condition of the
vessel might afford an objection to her registry at the cus-
toms; and before he perfected the sale, he sought and ob-
tained information from some of the officials that no objec-
tion would be interposed. He did not apply to the govern-
ment on the subject.

The claimant states “that he knew from common report
she (the Georgia), had been employed as a Confederate
cruiser, but I thought,” he says, “if the United States gov-
ernment had any objection to the sale, they or their officers
would have given some public intimation of it, as the sale
was advertised in the most public manner.” If, instead of
applying to an officer of the customs for information, the
claimant had applied to his government, he would have
learned that as early as March 14th, 1863, Mr. Adams, our
minister in England, had called the attention of Lord Rus-
sell, the foreign secretary, to the rule of public law, as ad-
ministered by the highest judicial authorities of his govern-
ment, which forbid the purchase of ships of war, belonging
to the enemy, by neutrals in time of war, and had insisted
that the rule should be observed and enforced in the war
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then pending between this government and the insurgent
States. And also that he had addressed a remonstrance to
the British government on the 9th of May, but a few days
after the Greorgia had entered the port of Liverpool, against
her being permitted to remain longer in that port than the
period specified in her Majesty’s proclamation. His own
government could have advised him of the responsibilities
he assumed’in making the purchase. Mr. Adams, after re-
ceiving information of the purchase by the claimant, in ac-
cordance with his views of public law, above stated, com-
municated with the commanders of our vessels cruising in
the Channel, and expressed to them the opinion that, not-
withstanding the purchase, the Georgia might be made law-
ful prize whenever and under whatever colors she should |
be found sailing on the high seas.

The principle here assumed by Mr. Adams as a correct
one, was first adjudged by Sir William Scott in the case of
The Minerva,* in the year 1807. The head note of the case
is: ¢ Purchase of a ship of war from an enemy whilst lying
in a neutral port, to which it had fled for refuge, is invalid.”
It was stated in that case by counsel for the claimant, that
it was a transaction which could not be shown to fall under
any principle that had led to condemnation in that court or
in the Court of Appeal. And Sir William Scott observed,
in delivering his opinion, that he was not aware of any case
in his court, or in the Court of Appeal, in which the legality
of such a purchase had been recognized. Ile admitted there
had been cases of merchant vessels driven into ports out of
which they could not escape, and there sold, in which, after
much discussion and some hesitation of opinion, the validity
of the purchase had been sustained. But ¢ whether the
purchase of a vessel of this deseription, built for war and
employed as such, and now rendered incapable of acting as
a ship of war, by the arms of the other belligerent, and
driven into a neutral port for shelter—whether the purchase
of such a ship can be allowed, which shall enable the enemy,
so far to secure himself from the disadvantage into which he

* 6 Robinson, 397.

i _
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has fallen, as to have the value at least restored to him by a
neutral purchaser,” he said, “ was a question on which he
would wait for the authority of the superior court, before
he would admit the validity of the transfer.” Ie denied
that a vessel under these circumstances could come fairly
within the range of commercial speculation.

It has been insisted in the argument here, by the counsel
for the claimant, that there were facts and circumstances in
the case of The Minerva, which went strongly to show that
the sale was collusive, and that, at the time of the capture,
she was on her way back to the enemy’s port. This may be
admitted. But the decision was placed, mainly and dis-
tinetly, upon the illegality of the purchase. And such has
been the understanding of the profession and of text-writers,
both in England and in this country; and as still higher evi-
dence of therule in England, it has since been recognized as
settled law by the judicial committee of her Majesty’s privy
council. In the recent learned and most valuable commen-
taries of Mr. Phillimore (now Sir Robert Phillimore, Judge
of the Iigh Court of Admiralty of England), on interna-
tional law, he observes, after stating the principles that gov-
ern the sale of enemies’ ships, during war, to neutrals: “DBut
the right of purchase by neutrals extends only to merchant
ships of enemies, for the purchase of ships of war belonging
to enemies is held invalid.” And Mr. T. Pemberton Leigh,
in delivering judgment of the judicial committee and lords
of the privy council, in the case of 7The Baltica,t observes: “ A
neutral, while war is imminent, or after it has commenced,
is at liberty to purchase either goods or ships (not being
ships of war), from either belligerent, and the purchase is
valid, whether the subject of it be lying in a neutral port or
in an enemy’s port.” Mr. Justice Story lays down the same
distinction in his “Notes on the Principles and Practice of
Prize Courts,”*—a work that has been selected by the British
government for the use of its naval officers, as the best code
of instruction in the prize law.t The same principle is found

* Page 63, Pratt’s London edition.
t See 11th Moore’s Privy Council, 145.
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in Wildman on International Rights in Time of War, a valu-
able English work published in 1850, and in a still more re-
cent work, ITosack on the Rights of British and Neutral Com-
merce, published in London in 1854, this question is referred
to in connection with sales of several Russian ships of war,
which it was said had been sold in the ports of the Medi-
terranean to neutral purchasers, for the supposed purpose of
defeating the belligerent rights of her enemies in the Crimean
war, and he very naturally concludes, from the case of The
Minerva, that no doubt could exist as to what would be the
decision in case of a seizure.* This work was published
before the judgment of the privy council in the case of The
Baltica, which was a Russian vessel, sold imminente bello; be-
ing, however, a merchant ship, the purchase was upheld;
but, as we have seen from the opinion in that case, if it had
been a ship of war it would have been condemned.

It has been suggested that, admitting the rule of law as
above stated, the purchase should still be upheld, as the
Georgia, in her then condition, was not a vessel of war, but
had been dismantled, and all guus and munitions of war re-
moved; that she was purchased as a merchant vessel, and
fitted up, bond fide, for the merchant service. DBut the an-
swer to the suggestion is, that if this change in the equip-
ment in the neutral port, and in the contemplated employ-
ment in future of the vessel, could have the effect to take
her out of the rule, and justify the purchase, it would always
be in the power of the belligerent to evade it, and render
futile the reasons on which it is founded. The rule is
founded on the propriety and justice of taking away from
the belligerent, not only the power of rescuing his vessel
from pressure and impending peril of capture, by escaping
into a neutral port, but also to take away the facility which
would otherwise exist, by a collusive or even actual sale, of
again rejoining the naval force of the enemy. The removed
armament of a vessel, built for war, can be readily replaced,

* Page 82, note.
+ See also Lawrence’s Wheaton, note 182, p. 561, and The Lita, before
Field, United States district judge of New Jersey.
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and so can every other change be made, or equipment fur-
nished for effective and immediate service. The Georgia
may be instanced in part illustration of this truth. Her
deck remained the same, from which the pivot guns and
others had been taken; it had been built originally strong,
in order to sustain the war armament, and further strength-
ened by uprights and stanchions beneath. The claimant
states that the alterations, repairs, and outfit of the vessel
for the merchant service, cost some £3000. Probably an
equal sum would have again fitted her for the replacement
of her original armament as a man of war.

The distinction between the purchase of vessels of war
from the belligerent, in time of war, by neutrals, in a neu-
tral port, and of merchant vessels, is founded on reason and
justice. It prevents the abuse of the neatral by partiality
towards either belligerent, when the vessels of the one are
under pressure from the vessels of the others, and removes
the temptation to collusive or even actual sales, under the
cover of which they may find their way back again into the
service of the enemy.

That the Georgia, in the present case, entered the port of
Liverpool to escape from the vessels of the United States in
pursuit, is manifest. The steam frigates Kearsarge, Niagara,
and Sacramento were cruising oft the coast of France and in
the British Channel, in search of this vessel and others that
had become notorious for their depredations on American
commerce. It was but a few days after the purchase of the
Georgia by the claimant, the Alabama was captured- in the
Channel, after a short and brilliant action, by the Kearsarge.
The Georgia was watched from the time she entered the
port of Liverpool, and was seized as soon as she left it.

The question in this case cannot arise under the French
code, as, according to that law, sales even of merchant ves-
sels to a neutral, flagrante bello, are forbidden. And it is
understood that the same rule prevails in Russia. Their
law, in this respect, differs from the established English and
American adjudications on this subject.

It may not be inappropriate to remark, that Lord Russell
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advised Mr. Adams, on the day the Georgia left Liverpool
under the charter-party to the Portuguese government,
August 8th, 1864, her Majesty’s government had given di-
rections that, “In future, no ship of war, of either belliger-
ent, shall be allowed to be brought into any of her Majesty’s
ports for the purpose of being dismantled or sold.”

DECREE AFFIRMED.

InsurancE ComMPANY v. TWEED.

1. The act of March 3d, 1865 (13 Statutes at Large, 501), which provides
by its fourth section a mode by which parties who submit cases to the
court, without the intervention of a jury, may have the rulings of the
court reviewed here, and also what may be reviewed in such cases, binds
the Federal courts sitting in Louisiana as elsewhere, and this court can-
not disregard it.

However, in a case where the counsel for both parties in this ccurt had
agreed to certain parts of the opinion of the court below as containing
the material facts of the case, and to treat them here as facts found by
that court, this court acted upon the agreement here as if it had been
made in the court below.

2. Cotton in a warchouse was insured against fire, the policy containing an
exception against fire which might happen ¢ by means of any invasion,
insurrection, riot, or ¢ivil commotion, or any military or usurped power,
explosion, earthquake. or hurricane.”” An explosion took place in an-
other warchouse, situated directly across a street, which threw down the
walls of the first warehouse, scattered combustible materials in the
street, and resulted in an extensive conflagration, embracing several
squares of buildings, and among them the warehouse where the cotton
was stored, which, with it, was wholly consumed. The fire was not
communicated from the warehouse where the explosion took place di-
rectly to the warehouse where the cotton was, but came more immedi-
ately from a third building which was itself fired by the cxplosion.
‘Wind was blowing (with what force did not appear) from this third
building to the one in which the cotton was stored. But the whole fire
was a continuous affair from the explosion, and under full headway in
about half an hour. Held, that the insurers were not liable; the case
not being one for the application of the maxim, ¢ Causa prozima, non
remota, spectatur.’

Twrep brought suit in the Circuit Court for the Eastern
District of Louisiana against the Mutual Insurance Com-
pauy, on a policy of insurance against fire, which covered
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certain bales of cotton in a building in Mobile, known as
the Alabama Warehouse. The policy contained a proviso
that the insurers should not be liable to make good any loss
or damage by fire which might happen or take place “ by
means of any invasion, insurrection, riot, or civil commotion,
or any military or usurped power, explosion, earthqualke, or
hurricane.”

During the time covered by the policy an explosion took
place in another building, the Marshall Warehouse, situated
directly across a street, which threw down the walls of the
Alabama Warehouse, and scattered combustible materials
in the street, and resulted in an extensive conflagration, em-
bracing several squares of buildings, among which the Ala-
bama Warehouse, and the cotton stored in it, were wholly
destroyed.

ALABAMA WAREHOUSE.

EAGLE MILL.

STREET (50 feet wide.)

‘LHAYLS

STREET (80 feet wide.)

MARSHALL WAREHOUSE. ‘
|
1
|

A

It is to be understood, however, that the fire was not
communicated directly from the Marshall Warehouse, in
which the explosion occurred, to the Alabama Warehouse,
but that it came more immediately from a third building—
the Hagle Mill—which was itself fired by the explosion.
The Wmd (with what force did not appear) was blowing in a
direction from the Eagle Mill to the Alabama Warehouse.
But the whole fire was a continuous affair from the explo-
sion, and under full headway in about half an hour.
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Upon this state of facts the court below held that the prin-
ciple, ¢ Causa proxima, non remola, spectatur,” applied; and
that accordingly the fire which consumed this cotton did
not ‘“ happen or take place by means of an explosion.” T,
therefore, gave judgment for the plaintiff below. The cor-
rectness of this view was the question now to be decided
here on error.

The case was tried by the court below without a jury.
There was no bill of exceptions, nor any ruling on any
proposition of law raised by the pleadings. The evidence
seemed to have been copied into the transeript, but whether
it was all the testimony, or how it came to be there, there
was nothing to show. IIowever, in the court’s opinion (or,
as it was styled, ““ reasouns for judgment”), the learned judge
below quoted considerable portions of the evidence, in order
to show the grounds for the conclusion which he had reached.
And the counsel in this court agreed to certain parts of the
opinion so given as presenting a correct statement of the
case.

Mr. Evarts, for the insurers, plaintiffs in error:

L. A general solation of the problems of difficulty which
the variety of the actual circumstances of insurance risks
has raised for judicial decision has been thought to have
been reached in the maxim, ¢ Causa proxima, non remoid,
spectatur.”  But this rule has itself been proved to cover
some fallacies which lurk under every generality. The most
celebrated judges have given a contrary application of the
maxim upon identical states of fact.

The controversy, whether nearness of time or closeness of
efficiency in the competing causes satisfied the maxim, and
the still larger controversy, as to what secondary and sub-
ordinate agencies were to be treated as swallowed up in a
predominating cause, have resulted in closer practical defi-
nitions, which may be trusted as the rule of the law in the
premises. They are thus stated by the judicious commen-
tator, Mr. Phillips.*

* 1 Phillips on Ins., 1, 182, and see Ibid., ¢ 137.
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«In case of the concurrence of different causes, to one of
which it is necessary to attribute the loss, it is to be attributed
to the efficient predominating peril, whether it is or is not in
activity at the consummation of the disaster.”

II. The contract in this case shows a circumspect atten-
tion to the true description of the risks excepted:

1. In the words used to accomplish the desired discrim-
ination, so that the sense, to the apprehension of practical
men, is neither obseure, equivocal, nor incomplete.

2. In the comprehension of; and attention to, the legal
distinctions and eriticisms which judicial decisions have
applied to the subject with which the contract deals.

3. In the association in which the excepted cause of fire
by means of explosion is found; for these other causes of
fire are, indisputably, in their nature and mode of operation,
neither direct nor immediate processes of ignition or com-
bustion; but are either moral or physical agencies, in the
progressive operation of which fire may be lighted or prop-
agated.

Whatever difficulty, then, can arise to disappoint the
intent of the parties in their contract must be referred to
some strange or obscure state of facts, which has eluded all
their forecast. But the facts make neither doubt, difficulty,
obscurity, or uncertainty, as to the relation of the primary
cause and the subordinate means by which the property
insured was destroyed by fire:

1. The security against fire of the property insured is first
invaded by the explosion in close proximity, which itself
and instantly denudes the combustible property insured of
the protecting walls of the building within which the terms
of the insurance require it to be, and exposes it, naturally
and probably, to fire, if fire shall happen.

2. The explosion, itself and instantly, lights the fire which,
as a single, progressive, uninterrupted, and irresistible con-
flagration, consumes the property insured.

3. No new cause, influence, or means is interposed be-
tween (1) the explosion and the lighting of the fire which it
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caused, or (2) the lighting of the fire and the destruction by
its flames of the property insured, to which any efliciency
towards or any responsibility for the loss can be imputed.

The suggestion which will be made on the other side, that
the propagation of the flames, by the course of the wind, or
the intermediate combustible matter, introduced a new cause
or means of loss, is only important as indicating the ab-
sence of any efficient cause, in the sense of insurance law, to
relieve the explosion from being the predominating cause
aud the effectual means of the destroying fire.

The authorities show that within any accepted interpreta-
tion of the rule of ¢ causa proxima, non remota, spectatur,” the
loss was by ¢ fire which happened or took place by means
of explosion.” A leading case is St. John v. Insurance Com-
pany, considered in the Superior Court of New York,* and
in the Court of Appeals.t The syllabus in the report of the
Superior Court is thus:

“When it is provided by the conditions annexed to a policy
of insurance against fire, that the company shall not be ‘liable
for any loss occasioned by the explosion of a steam-boiler, or
explosions arising from any other cause, unless specially speci-
fied in the policy,” although fire’'may be the proximate cause of
the loss that is claimed, the company is not liable when it ap-
pears that the fire was directly and wholly occasioned by an
explosion.”

Numerous other cases give a similar view of the rule.f

Mr. Billings, contra :
To exempt the insurers the explosion must have been the
direct cause of the fire. But contrary to what is maintained

% 1 Duer, 371. + 1 Kernan, 516.

1 General Insurance Company ». Sherwood, 14 Howard, 867; Montoya v.
London Assurance Company, 6 Exchequer, 451 ; Tilton ». Hamilton Insur-
ance Company, 1 Bosworth, 867; Brady v. Northwestern Insurance Com-
pany, 11 Michigan, 425; Lewis ». Springfield Insurance Company, 10 Gray,
159; Strong v. Sun Insurance Company, 81 New York, 103 ; City Fire In-
surance Company v. Corlies, 21 Wendell, 367. i
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by opposite ecounsel, the facts show that while the explosion
was remotely tributary to the loss, as were many other cir-
cumstances, it was far removed from the agency applying
it. This is the order of events: an explosion takes place,
by force of which a fire is kindled in the Eagle Mill; more
than half an hour afterwards, the wind, aided by inflam-
mable substances in the street, and at a distance on the op-
posite side of the street, kindles a fire which consumes the
cotton. .

The first fire in the Fagle Mill was, if we concede to di-
rect causation its broadest sense, caused by an explosion;
the second, by the wind; for, had the wind blown in the
opposite direction, the cotton would have remained un-
harmed. With the kindling of the first fire the explosion
was entirely spent and had, as a cause, a full interruption
and end.

The rule of law, of which opposite counsel would dispose
by the statement,—hardly, we should hope, for the honor
of juridical science, warranted in fact,—that ¢ the most cele-
brated judges have given a contrary application of the maxim
upon identical states of fact,” has been handed down to us in
the apothegmatic form which it enjoys by a no less personage
than Lord Chancellor Bacon. And he shows the weighty
reasons of it also. ¢ It were infinite,” he says, «“ for the law
to consider the causes of causes, and their impulsions one of
another; therefore it contenteth itself with the imimediate
cause, and judgeth of acts by that without looking to any
further degree.”

The authorities, we apprehend, do but illustrate the maxim.

In Livie v. Janson,* a ship was insured against the perils
of the sea, but not against capture, and met with sea damage,
which checked her rate of sailing, in consequence of which
she was captured. The loss was ascribed to the capture, and
not to the sea damage.

In Hodgson v. Maleolm,t where the crew who were sent
ashore, were imprisoned by a press-gang, and thereby pre-

* 12 East, 648. T 6 Bosanquet and Puller, 336.
VOL. VII. 4
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vented from casting off’ a rope, and in consequence the ship
went ashore and was lost, it was held a loss by the perils of
the sea.

In Redman v. Wilson,* a vessel insured against perils of the
sea, in consequence of unskilful lading, became leaky, and
having been pronounced unseaworthy, to save the cargo,
was run ashore. Held, that the insurers were liable, the
immediate cause of the loss being the perils of the sea.

And so more recent English cases.t American authori-
ties equally assert the distinction maintained in Bacon’s
maxim.}

[In reply to some remarks by the bench as to the irregular
and defective character of the record, tested by the rules of
the common law, and as to the absence of any certain case
on which judgment could be given, Mr. Billings observed
that the record, he believed, was in the frequent form of
those from Louisiana, and that the opinion of the court pre-
sented a sufficient finding of the fact. By consent of counsel,
at any rate, in this court, certain parts of the opinion (the
parts given as the case in the reporter’s statement, supre, p.
45), were to be received as containing the material facts.]

Mr. Justice MILLER delivered the opinion of the court.

There is, in this case, as presented by the transcript,
nothing which a writ of error can bring here for review
tested by the rules of the common law.

The distinction between law and equity prevails in the
Federal courts sitting in Louisiana in the modes of proceed-
ing, notwithstanding the Civil Code, which governs the
practice as well as the rights of parties in the State courts.
On account of the peculiarity in practice in that State, it has
been decided in several cases coming from the State courts

* 14 Meeson and Welsby, 476.

+ Tonides v. The Universal Insurgnce Company, 8 Law Times, new series,
p. 705; Marsden v. The City and County Assurance Company, 13 Law
Times, 465; Thomson ». Hopper, Ellis, Blackburn and Ellis, 1038.

i Columbia Insurance Company v. Lawrence, 10 Peters, 517; Waters v.
Merchants’ Insarance Company, 11 Id. 221.
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of Louisiana to this court by writ of error, that we would
regard the statements of fact found in the opinions of the
court as part of the record, where they were in themselves
sufficient and otherwise unobjectionable. And perhaps this
may in practice have been extended to cases from the Fed-
eral courts of that district. DBut in regard to the latter, we
are not now at liberty to do so. The act of March 8d, 1865,*
by its fourth section provides a clear and simple mode by
which parties who submit cases to the court, without the
intervention of a jury, may have the rulings of the court re-
viewed here, and also prescribes what may be reviewed in
such cases. This statute, which'is but a reproduction of the
system in practice in many of the States, is as binding on
the Federal courts sitting in Louisiana as elsewhere, and
we cannot disregard it.

We are asked in the present case to accept the opinion
of the court below, as a sufficient finding of the facts within
the statute, and within the general rule on this subject.
But with no aid outside the record we cannot do this. The
opinion only recites some parts of the testimony by way of
comment in support of the judgment, and is liable to the
objection often referred to in this court, that it states the evi-
dence and not the facts as found from that evidence. Be-
sides, it does not profess to be a statement of facts, but is
very correctly called in the transcript, ““reasons for judg-
ment,”

But the counsel for both parties in this court have agreed
to certain parts of that opinion as containing the material
facts of the case, and to treat them here as facts found by
the court; and inasmuch as they could have made such an
agreement in the court below, we have concluded to act upon
it here as if it had been so made.

Upon an examination of the facts thus stated, and placing
upon them that construction most favorable to the judgment

- of the court, we are of opinion that it cannot be sustained.

The only question to be decided in the case is, whether

* 13 Stat. at Large, 501.
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the fire which destroyed plaintiff’s cotton, happened or took
place by means of the explosion; for if it did, the defend-
ant is not liable by the express terms of the contract.

That the explosion was in some sense the cause of the
fire 18 not denied, but it is claimed that its relation was too
remote to bring the case within the exception of the policy.
And we have had cited to us a general review of the doctrine
of proximate and remote causes as it has arisen and been de-
cided in the courts in a great variety of cases. It would be an
unprofitable labor to enter into an examination of these cases.
If we could deduce from them the best possible expression
of the rule, it would remain after all to decide each case
largely upon the special facts belonging to it, and often upon
the very nicest discriminations.

One of the most valuable of the eriferia furnished us by
these authorities, is to ascertain whether any new cause has
intervened between the fact accomplished and the alleged
cause. If a new force or power has intervened of itself suf-
ficient to stand as the cause of the misfortune, the other must
be considered as too remote.

In the present case we think there is no such new cause.
The explosion undoubtedly produced or set in operation the
fire which burned the plaintiff’s cotton. The fact that it
was carried to the cotton by first burning another building
supplies no new force or power which caused the burning.
Nor can the accidental circumstance that the wind was blow-
ing in a direction to favor the progress of the fire towards
the warehouse be considered a new cause. That may have
been the usual course of the breeze in that neighborhood.
Its force may have been trifling. Its influence in producing
the fire in the Alabama Warehouse was too slight to be sub-
stituted for the explosion as the cause of the fire.

But there are other causes of fire mentioned in the ex-
empting clause, and they throw light on the intent of the
parties in reference to this one. If the fire had taken place
by means of invasion, riot, insurrection, or civil commotion,
earthquake, or hurricane, and by either of these means the
Marshall Warehouse had been first fired, and the fire had
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extended, as we have shown it did, to the Alabama Ware-
house, would the insurance company have been liable ?

Could it be held as necessary to exemption that the per-
sons engaged in riot or invasion must have actually placed
the torch to the building insured, and that in such case if
half the town had been burned down the company would
have been liable for all the buildings insured, except the
one first fired? Or if a hurricane or earthquake had started
the fire, is the exemption limited in the same manner?

These propositions cannot be sustained, and in establish-
ing a principle applicable to fire originating by explosion,
we must find one which is equally applicable under like cir-
cumstances to the other causes embraced in the same clause.

Without commenting further, we are clearly of opinion
that the explosion was the cause of the fire in this case, within
the meaning of the policy, and that the judgment of the Cir-
cuit Court must be

REVERSED AND A NEW TRIAL GRANTED.

Tae CHINA.

1. A State pilot law having provided for the educating and licensing of a
body of pilots, enacted that all masters of foreign vessels bound to or from
one of the State ports ¢ shall take a licensed pilot, or, in case of refusal
to take such pilot, shall pay pilotage as if one had been employed.” Tt
enacted further, that any person not licensed as a pilot, who should
attempt to pilot a vessel as aforesaid, should be ¢“deemed guilty of a
misdemeanor, and, on conviction, be punished by a fine not exceeding
$100, or imprisonment not exceeding sixty days,’”” and that all persons
employing any one to act as a pilot not holding a license, should ¢ for-
feit and pay the sum of $100.”” The pilot first offering his services to
a vessel inward bound had a right to pilot her in, and when she went
out the right to pilot her out. Held, that under this statute vessels were
compelled to take a pilot.

2. But held, further (the statute containing no clause exempting the vessel

- or owners from liability for the pilot’s mismanagement), that the re-
sponsibility of the vessel for torts committed by it not being derived from
the law of master and servant, or from the common law at all, but from
maritime law, which impressed a maritime lien upon the vessel in
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whosesoever hands it might be for torts committed by it, the fact that
the statute thus compelled the master to take the pilot did not exonerate
the vessel from liability to respond for torts done by it, as ex gr., for a
collision, though the result wholly of the pilot’s negligence.

Error to the Circuit Court for the Southern District of
New York.

The pilot act of New York, having provided for the educa-
tion and licensing of a body of pilots, enacts that all masters of
foreign vessels, bound to or from the port of New York, ¢ shall
take a licensed pilot, or, in case of refusal to take such pilot,
shall pay pilotage as if one had been employed.” It enacts,
further, that any person not licensed as a pilot, who shall
attempt to pilot a vessel bound as aforesaid, ¢ shall be deemed
guiltly of a misdemeanor, and be punished by a fine not ex-
ceeding $100; or, imprisonment not exceeding sixty days. And
all persons employing a person to act as pilot, not holding
a license, shall forfeit and pay to the board of commission-
ers of pilots the sum of $100.” The pilot first offering his
services to a vessel inward bound is entitled to pilot her in,
and wheu she goés out has the right, by port rules, to pilot
her out.

This pilot act of New York, it may be observed—differing
from certain acts of Great Britain, known as the ¢ General
Pilot Acts,” though agreeing with others, sometimes called
local pilot acts, to wit, the Liverpool pilot act and the New-
castle pilot act, and also in its main features with a Penn-
sylvania pilot act (though this inflicts no penalty of impris-
onment, and provides only for a money fine of half pilot-
age, in case of refusal)—does not contain any provision to
the effect that the owner or master of any ship shall not be
liable for any loss or damage occasioned by the neglect, in-
competency, or default of any licensed pilot.

With the pilot act of New York, above set forth, in force,
the steamer China, a foreign vessel bound from the port of
New York, and being then in pilot waters, and in charge of
a licensed pilot of that port, ran into the Kentucky, a vessel
of the United States, and sunk her. The collision was oc-
casioned by gross fault of the licensed pilot then in charge
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of the China. The owners of the Kentucky accordingly
libelled the offending vessel in the District Court of New
York. Her owners set up for defence, that at the time of
the collision she was in charge of a pilot duly licensed by the
State of New York; that the said pilot was taken in con-
formity with the laws of that State; that he directed all the
manceuvres of the steamer which preceded the collision, and
that the same was not in consequence of any negligence of
her officers or crew.

The case thus presented the question whether a vessel, in
charge of a licensed pilot, whom the statutes of the State
governing the port whence she sailed, enacted positively
that the vessel should take aboard under penalties named,
was liable in rem for a tort committed by her, the result
wholly of this pilot’s negligence. .

The District Court held that she was, and the Cireuit -
Court having affirmed the decree, the question was now
here on appeal.

Mr. D. D. Lord, for the owners of the China, appellants, con-
tended that the pilot act of New York was imperative. The.
China was compelled to take a licensed pilot, and had not
even a right to choose from the body. If this was so, the
conclusion which the appellants sought to establish followed ;
for nothing could be more unjust than for judicial law to
hold men responsible for the consequences of acts which
statute law compelled them to perform, and for the non-
performance of which, if they had not performed them, the
judicial law itself would have fined or imprisoned them.

The fact that there was no “exemption” clause in the
New York statute was not important. That clause in the
general pilot acts of Great Britain only gave words and form
to a principle resulting already from previous requirements,
the principle being, that the owners of the ship having been
compelled to surrender her to an agent of the law, in whose
selection they had no voice, and over whom, when put in
charge, they had no power in any ordinary case, they should
not be held responsible for his mismanagement; a misman-

.
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agement which it was reasonable to infer would not have
occurred had they selected their own agent.

These views are supported by English cases* which over-
rule other ones, perhaps, not consistent with our position.
The American cases do not conflict with it. They all arose
from the acts of pilots not taken by compulsion of law. In
The Creole,t decided by Mr. Justice Grier, the strongest case
against us, it was held expressly that the statute (which pro-
vided only for a money fine of half pilotage in case of refu-
sal to take a pilot), was not compulsory.

Mr. Bvarts, conlra :

1. The theory of the specific responsibility of the offend-
ing vessel to make good theinjury which her improper navi-
gation has inflicted upon an innocent sufferer proceeds upon
reasons, both of justice and of policy, which exclude the
protection against such responsibility asserted on the other
gide. This theory treats the faults of conduct in the vessel’s
navigation as imputable to the vessel itself, and discards as
immaterial all considerations touching the adjustment among
the navigators, or between them and the owners, of the per-
sonal fault or personal responsibility of the misgovernment
of the vessel. It also gives to the sufferer the security of
redress which the vessel itself, in its value and its subjec-
tion to judicial recourse, furnishes, as contrasted with the
contingencies of personal sufliciency or personal accessibility
of the individuals in fault. Accordingly,in practical execu-
tion of this theory, the very blow which inflicts the culpable
injury upon the innocent vessel, impresses in her favor a lien
of indemnity upon the offending vessel. The proceeding in
rem of the admiralty is but a judicial consummation of this
lien, and requires for its support nothing but proof of such
fault of the vessel as, by the rules of maritime law, raises the

* The Argo, Swabey, 462; The Fama, 2 W. Robinson, 184; The Bata-
via, Ib. 407; The Agricola, Ib. 10; The Maria, 1 Id. 95; The Protector,
1b. 45 ; The Christiana, 2 Haggard, 183 ; Ritchie v. Bowsfield, 7 Taunton,
309; Carruthers v. Sidebotham, 4 Maule & Selwyn, 77.

+ 2 Wallace, Jr., 485,
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lien. To displace this lien, and defeat this recourse in rem,
and thus reduce the sufferer to recourse against the indi-
vidual in fault, is, in effect, to supplant the admiralty juris-
prudence and the admiralty procedure, and overthrow the
reasons of justice and policy upon which they are built up.
Such consequences can be assigned only to legislation of
paramount authority over the jurisprudence and the juris-
diction.

2. The collision between the Keuntucky, a vessel of the
United States, and the China, a foreign steamer, having oc-
curred upon the high seas, the municipal legislation of the
State of New York is inadequate to the authority imputed
to it, in derogation of the admiralty jurisdiction or the prin-
ciples of its administration. The foreign commerce of the
United States cannot be withdrawn by State legislation from
the protection of the admiralty jurisdiction conferred upon
the Federal judiciary, in plenary and exclusive terms, by
the Constitution.

3. The pilotage regulations of New York are simply in
support of the emoluments of the pilot service, provided by
the State, in aid of the commerce of its ports.

4. The British statutes have made determinate and per-
emptory provisions, both of compulsion upon the vessel to
employ the pilot and of exemption from responsibility while
directed by him,

5. But the doctrine of the British Admiralty Court, that
the enjoining by statute of the taking of a pilot, and, in
case of refusal, requiring the payment of pilotage dues,
amounts to a compulsion to take a pilot, and exempts the
ship from responsibility while navigated under his charge,
has never been followed in this country. It seems never to
have found favor with Sir William Scott.* And the whole
doctrine seems to be regarded with great distrust, notwith-
standing the policy has been adopted in the statutes.f The

* The Neptune the Second, 1 Dodson, 467.

T The General de Caen, Swabey, 10; The Mobile, Ib. 69, 129; The Di-
al_la, 1 W. Robinson, 185; The Protector, Ib. 45, 57 ; The Massachusetts, Ib.
373; The Christiana, 7 Moore, Privy Council, 160; The Schwable, 14 1d.
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American cases are of uniform tenor,* and the whole sub-
ject has been recently reviewed, and the doctrine of con-
tinued liability, notwithstanding the pilot regulations of the
statutes, firmly established by Mr. Justice Grier in an im-
portant case in the Pennsylvania circuit.}

Mr. Justice SWAYNE delivered the opinion of the court.

This is a case arising out of a collision between the steam-
ship China, a British vessel, then leaving the port of New
York for Liverpool, and the brig Kentucky, then on a voyage
from Cardenas to New York. The facts are few and undis-
puted. The collision occurred on the 15th of July, 1863, a
short distance outside of Sandy Hook. The brig was sunk.
The steamship was wholly in fault. It was not alleged, in
the argument here for the appellants, that there was either
fault or error on the part of the brig. The case turns upon
the effect to be given to the statute of New York, of the 3d
of April, 1857. At the time of the collision the steamship
was within the pilot waters of the port of New York, and
was in charge of a pilot, licensed under this act, and taken
by the master pursuant to its provisions. The pilot’s orders
were obeyed, and the catastrophe was entirely the result of
his gross and culpable mismanagement. No question was
made in the argument, upon the subject; the evidence is too
clear to admit of any. These are all the facts material to
be considered.

The questions with which we have to deal, are questions
of law. No others arise in the case.

It is insisted by the appellants that the statute referred to
compelled the master of the steamship to take the pilot, and
that they are therefore not liable for the results of his mis-
conduct.

241; The Halley, 2 Admiralty and Ecclesiastical Law Report Series, 3;
The Mina, Ib. 97; The Lion, Ib. 102.

* Bussy v. analdson, 4 Dallas, 206; Williamson v. Price, 4 Martin, N.
S. 899; Yates ». Brown, 8 Pickering, 23; Denison ». Seymour, 9 Wen-
dell, 1; Smith ». Condry, 1 Howard, 28 ; The Lotty, Olcott, 329.

T The Creole, 2 Wallace, Jr., 485.
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British adjudications are relied upon in support of both
these propositions. In order to appreciate these authorities,
the British pilot acts thust be understood. They are the 52
George 11L, ch. 30; the 6 George IV, ch. 125; the Shipping
Act of the 17 and 18 Victoria, ch. 104; the Liverpool Pilot
Act of 37 George III, ch. 789, and the Newcastle Pilot Act
of the 41 George III, ch. 86. The three first mentioned
contain equivalent provisions. The same remark applies to
the two latter. The former all contain a clause to the effect
that the “ owner or master of any ship shall not be answer-
able for any loss or damage occasioned by the neglect, de-
fault, incompetency, or incapacity of any licensed pilot.”
The latter contain a system of local pilot regulations, but
have no such provision. They require that a pilot shall be
taken, and if not taken, that pilotage shall, nevertheless, be
paid. In these respects, and in most others, they are sub-
stantially the same with the statute of New York.

1. Was the steamship compelled to take the pilot ?

In the case of T'he Maria,* in which the Liverpool Pilot Act
was largely considered, Dr. Lushington said: “ 1t never was
decided that a clause requiring a pilot to be taken on board, or if
not taken, the pilotage to be paid, was not compulsory. . . . ..
Now the Liverpool Pilot Act provides for three cases: 1st.
The case of vessels homeward bound; 2d. Of vessels out-
ward bound ; and lastly, of vessels lying at anchorage; and
with reference to homeward bound vessels, it is provided in
the twenty-fourth section of the act, that if the master re-
fuses to take a pilot on board, he is liable to the payment of
pilotage. There is, therefore, this distinction in the two
cases: that in the case of a vessel at anchor, the taking of
the pilot on board is perfectly optional with the master, but
in the case of a homeward bound vessel, it is enjoined upon
him by the provisions of the act, and if he refuses so to do,
he is rendered liable to the payment of the pilotage dues.
This, in my opinion, amounts to compulsion to take such pilot on
board, and it was so held by the learned Jjudges by whom the

* 1 W. Robinson, 95.
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case of Sidebotham v. Caruthers was decided. What says Mr.
Justice Le Blanc? ¢It appears that the master was compel-
lable to take the pilot on board, and it was in consequence
of his misconduct that the vessel was placed in such a situ-
ation, that when the water left her, she fell upon her side,
and thus the damage happened.” Without going further
into the case, it is suflicient to observe, that Lord Ellenbor-
ough and Mr. Justice Bailey were of the same opinion, that
the master was compellable to take the pilot on board.”

Other authorities to the same effect might be referred to,
but it is deemed unnecessary. The one we have cited is
sufficient.

Suppose the New York statute, in the event of a refusal

»  to take a pilot on board, instead of full pilotage had given
the vessel or cargo to the pilot. Whether the amount to be
paid were large or small, it would operate in the same way,
and involve the same principle. The difference would be
not in the fact but in the degree of compulsion. If it be said
the master had the option to pay the pilotage, and proceed
without the pilot, the answer is, that he would have had the
same option if the consequence had been fine and imprison-
ment, or the visiting upon him of any other penal sanction.
In each case there would be compulsion, measured in its
force by the means prescribed to make it effectual. A duty
is enjoined, and an obligation is imposed. The alternatives
presented are to receive the pilot; or to refuse and take the
consequences.

In this connection it is proper to consider the particular
provisions of the New York statute. It enacts that the
master “ shall take a licensed pilot;”” that in case of refusal,
pilotage shall be paid, and that it shall be paid to the first
pilot offering his services. Any person not holding a license
under this act, or the law of New Jersey, who shall pilot or
offer to pilot any vessel to or from the port of New York,
by way of Sandy Hook, except such as are exempt by virtue
of this act; or any master on board a steamtug who shall
tow such vessel without a licensed pilot on board, shall be

punished by a fine not exceeding one hundred dollars, or
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imprisonment not exceeding sixty days; and all persons
employing a person not licensed under this act, or the laws
of New Jersey, are subjected to a penalty of one hundred
dollars.

It was contended by the counsel for the appellee, that if
the master had chosen to proceed without a pilot, he would
have been liable only to the payment of pilotage; and that
none of the other penal provisions of the statute, according
to its true meaning, apply in such a case. We have not
found it necessary to examine this subject. Giving to the
statute either construction, it seems to us clear, in the light
of both reason and authority, that the pilot was taken by
the steamship upon compulsion.

2. This brings us to the examination of the second propo-
sition. Does the fact that the law compelled the master to
take the pilot, exonerate the vessel from liability ?

The immunity of the wrongdoing vessel when the pilot
is in charge, and alone in fault, is now well settled in Eng-
lish jurisprudence, both in the Admiralty Court and in the
courts of common law. The rule must necessarily be the
same in both. In such cases the liability of the ship and of
the owner are convertible terms. The ship is not liable if
the owners are not; and no responsibility can attach to the.
owners, if the ship is not liable to be proceeded against.*

Some of the leading English cases will be adverted to,
according to the order of time in which they were deter-
mined. '

The case of The Neptune the Second, was decided two years
after the passage of the statute of 52 George III. In that
case Sir William Scott said: «If the mere fact of having a
pilot on board and acting in obedience to his directions,
\unld discharge the owner from responsibility, I am of
opinion that they would stand excused in the present case.
I think it is sufficiently established in proof, that the master
acted throughout in conformity to the directions of the pilot.
But this I conceive is not the true rule of law. The parties

* The Druid, 1 W. Robinson, 399.
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who suffer are entitled to have their remedy against the
vessel that occasioned the damage, and are not under the
necessity of looking to the pilot, from whom redress is not
always to be had, for compensation. The owners are re-
sponsible to the injured party for the acts of the pilot, and
they must be left to recover the amount, as well as they
can, against him. It cannot be maintained that the circum-
stance of having a pilot on board, and acting in conformity
to his directions, can operate as a discharge of the respon-
sibility of the owners.” The statute is not adverted to in
the case.

In The Attorney-General v. Case,* it was held by the Court
of Exchequer that the case was to be determined under the
Liverpool Pilot Act, and that the statute containing the
clause of exemption did not apply; that the vessel being at
anchor, it was optional with the master to take a pilot or
not, and that the vessel was therefore liable. It was strongly
intimated that if she had been under way, and the pilot had
been taken under the Liverpool Act, there would have been
no such compulsion as, upon general principles, would have
exonerated the vessel from responsibility.

In Caruthers v. Sidebotham,t the Court of King’s Bench
_ held that the pilot was compulsorily taken, and that, inde-

pendently of the statute giving the exemption, the vessel,
upon general principles of municipal law, was not liable.
The Attorney-General v. Case was referred to in the argu-
ment. The ruling of the court was in direct antagonism to
the intimations in that case.

The Girolamo} was decided by Sir John Nichol. He
held, among other things, that the provision in the 6 George
IV, that ¢ the act should not affect or impair the jurisdic-
tion of the High Court of Admiralty,” limited the operation
of the clause of exemption to proceedings in personam in the
common law courts, and left the admiralty jurisdiction to
be exercised in all respetts as if the exemption in the stat-
ute had not been enacted. The judgment is a very elabo-

* 3 Price, 308. + 4 Maule & Selwyn, 78. 1 8 Haggard, 169.
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rate one. The vessel was held liable, although in charge
of a licensed pilot at the time of the collision.

This case was followed by The Baron Holberg,* The Gladia-
tor,t and The Eolidesi—decided by the same judge in the
same way.

So the English law stood until the decision by Dr. Lush-
ington in the case of The Prolector.§ In that case the sub-
ject was examined with great care and fulness of research.
The learned judge expressed the opinion that Sir William
Scott had decided the case of The Neptune the Second in entire
ignorance of the statute of 52 George III, ch. 89, and that
the case, therefore, was not authority. 1le overruled the
judgment of Sir John Nichol as to the effect of the juris-
diction clause of the statute, and held the true rule to be,
that the statute took away the responsibility of the vessel
whenever the accident was imputable to the fault of the
pilot alone. The court found the fact so to be, and upon that
ground dismissed the owner of the Protector from the suit.

In The Marial| the subject was again ably examined by the
same admiralty judge. It was held that under the New-
castle Pilot Act the taking of a pilot by a foreign ship was
compulsory, and that if damage occurred to another vessel
by his default, the vessel which had taken him was not
liable, both upon general principles and by virtue of the act
of 5 George IV, ch. 55. The rule laid down by the Court
of King’s Bench in Caruthers v. Sidebotham,¥ was recognized
and affirmed.

These judgments have stood unquestioned down to the
present time. There have been numerous adjudications
settling the construction of the statutory provision that the
vessel shall be exonerated where the pilot is in fault.

The following propositions may be deduced from them :

The statute giving the immunity where a licensed pilot is
employed, abridges the natural right of the injured party to
compensation, and is therefore to be construed strictly.

* 3 Haggard, 244. + 8 Ib. 340. 1 8 Ib. 867.
¢ 1 W. Robinson, 45 [ 1Ib.95. T 4 Maule & Selwyn, 78,
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The exemption applies only where the pilot is actually in
charge of the vessel, and solely in fault.

If there be anything which concurred with the fault of
the pilot, in producing the accident, the exemption does not
apply, and the vessel, master, and owners are liable.

The colliding vessel is in all cases primd facie responsible.

The burden of proof rests upon the party claiming the
benefit of the exemption. IIe must show affirmatively that
the pilot was in fault, and that there was no fault on the
part of the officers or crew, “ which might have been in any
degree conducive to the damage.”*

The last in the series of these authorities, to be consid-
ered, is The Halley.t The owners of a foreign ship sued the
owners of an English ship in the British Court of Admiralty,
claiming damages for a collision in Belgian waters. The
defendants pleaded that by the Belgian law pilotage was
compulsory. The plaintiffs replied, that by the same law
the wrongdoing vessel was liable for the damages. The
case turned upon the sufficiency of the latter proposition as
an answer to the former.

Sir Robert Phillimore, followiug the case of Smith v. Con-
dry, decided by this court,f and other authorities to which
he referred, held that the rights of the parties were governed
by the law of the place of the tort. In the course of his
learned and elaborate opinion, he said:

“The English legislature has thought it expedient that
only certain persons, under certain restrictions, shall be
allowed to act as pilots in British waters; and that it shall
be compulsory upon all masters of ships to place the navi-
gation of their vessel under the control of one of these
licensed pilots. And the common law of England has ruled,
that in such cases the natural responsibility of the owner of the
vessel, for injuries done to the property or persons of others,

* The Gen. De Caen, 1 Swabey, 10; The Diana, 1 W. Robinson, 135; The
Protector, Ib. 60; The Christiana, 7 Moore, P. C. 171; The Minna, Law
Rep. Ad. & Ecc. pt. 2, Nov. 1868, p. 97; The Iona, Law Reports, 1 Privy
Council, 432.

+ Law Reports, 1868, pt. 2, Ad. & Ecc. p. 3. * 1 1 Howard, 28.
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by the unskilful navigation of that vessel, shall cease, and
be transferred to the pilot. This law holds, that the respon-
sibility of the owner, for the acts of his servant, is founded
upon the presumption that the owner chooses his servant,
and gives him orders, which he is bound to obey; and that
the acts of the servant, so far as the interests of third parties
are concerned, must always be considered the acts of the
owner. But no such presumptions, it is said, ean exist in
the case of compulsory pilotage, in which the State forees
its own servant upon the owner, and, indeed, in some re-
spects reverses the usual order of things on board ship, by
rendering it incumbent on the master to obey the order of
the pilot. But the considerations of domestic policy, which
have created this peculiar law, are not founded on principles of
universal law or natural justice. They are considerations of
British policy, which apply to British waters and territory;
but not Flushing waters, in which this collision took place.
..... Lord Stowell’s mind, furnished as it was with the
principles of jurisprudence, rejected the argument for the
immunity of the wrongdoing vessel. . . . Lwill frankly say,
that it appears to me difficult to reconcile the claims of natural jus-
tice to the law which exempts the owner who has a licensed
pilot on board, from all liabilities for the injuries done, by
the bad navigation of the ship, to the property of an innocent
owner. . . . No one acquainted with the working of this
law, which exempts the wrongdoing vessel from liability
n this court, can be ignorant that it is fruitful of injustice.”

This survey of the English adjudications warrants several
observations.

Lord Stowell, overlooking the statute, refused to recognize
the principle of exemption. He held the “true rule of law”
t(? be, that fault created liability, notwithstanding that the
pilot was taken upon compulsion.

Sir John Nichol made a persistent effort to get rid of the
statute by giving the jurisdiction clause a construction which
aCnnulled the operation of the exemption in the Admiralty

ourt.

Dr. Lushington and the Privy Council have held that the

VOL. VII. 5
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exemption clause is to be strictly’ construed, and have given
it a construction so narrow as greatly to limit its operation
and impair its eflicacy; while Sir Robert Phillimore pro-
nounced its working in the Admiralty Court ¢fruitful of
injustice,” and more than intimates that it is contrary to the
fundamental principles of natural right.

These results furnish little inducements to us to establish
the principle in our jurisprudence.

The question is not. a new one in this country. It arose
as early as the year 1800, in Bussy v. Donaldson.* In that
case the court said:

“The legislative regulations were not intended to alter or
obliterate the principles of law, by which the owner of a ves-
sel was previously responsible for the conduct of the pilot,
but to secure in favor of every person—strangers as well
as residents—trading to our port, a class of experienced,
gkilful, and honest mariners, to navigate their vessels safely
up the bay and the river Delaware. The mere right of
choice is, indeed, one, but not the only reason why the law
in general makes the master responsible for the acts of his
servant—and, in many cases where the responsibillty is al-
lowed to exist, the servant may not in fact be the choice of
the master.”

Williamson v. Pierce,t Yates v. Brown,{ and Denison v.
Seymour,§ involved the same principle, and were decided in
the same way.

In the case of The Creole, decided by Mr, Justice Grier,
on the circuit, in the year 1853,|| the subject underwent a
learned and thorough examination, both by-counsel and the
court. The result was the same as in Bussy v. Donaldson.
It appears by that case, that Mr. Justice Wayne had ruled
the point in the same way in his circuit. No American ad-
judication to the contrary has been brought to our attention.

The question is now, for the first time, presented in this
court.

* 4 Dallas, 206. + 4 Martin, N. S. 899. 1 8 Pickering, 23.
¢ 9 Wendell], 1. || 2 Wallace, Jr., 485.
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The New York statute creates a system of pilotage regu-
lations. It does not attempt, in terms, to give immunity to
a wrongdoing vessel. Such a provision in a State law would
present an important question, which, in this case, it is not
necessary to consider.

The argument for the appellants proceeds upon the gen-
eral legal principle that one shall not be liable for the tort
of another imposed upon him by the Jaw, and who is, there-
fore, not his servant or agent.*

The reasoning by which the application of this principle
to the case before us is attempted to be maintained, is spe-
cious rather than solid. It is necessary that both outward
and inward bound vessels, of the classes designated in the
statute, should have pilots possessing full knowledge of the
pilot grounds over which they are to be conducted. The
statute seeks to supply this want, and -to prevent, as far as
possible, the evils likely to follow from ignorance.or mis-
take as to the gualifications of those to be employed, by pro-
viding a body of trained and skilful seamen, at all times
ready for the service, holding out to them sufficient induce-
ments to prepare themselves for the discharge of their duties,
and to pursue a business attended with so much of peril and
hardship. The services of the pilot are as much for the bene-
fit of the vessel and cargo as those of the captain and erew.
His compensation comes from the same source as theirs,
Like them he serves the owner and is paid by the owner.
If there be any default on his part, the owner has the same
remedies against him as against other delinquents on board.
The difference between his relations and those of the master
is one rather of form than substance. It is the duty of the
master to interfere in cases of the pilot’s intoxication or
manifest incapacity, in cases of danger which he does not fore-
see, and in all cases of great necessity.t The master has the

same power to displace the pilot that he has to remove any

* Mulligan v. Wedge, 12 Adolphns & Ellis, 787 ; Redie ». Railway Com-~
pany, 4 Exchequer, 244.

t The Argo, 1 Swabey, 464; The Christiana, 7 Moore P. C. 192.
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subordinate officer of the vessel. He may exercise it or not,
according to his discretion.

The maritime law as to the position and powers of the
master, and the responsibility of the vessel, is not derived
from the civil law of master and servant, nor from the com-
mon law. It had its source in the commercial usages and
jurisprudence of the middle ages. Originally, the primary
liability was upon the vessel, and that of the owner was not
personal, but merely incidental to his ownership, from which
he was discharged either by the loss of the vessel or by
abandoning it to the creditors. But while the law limited
the creditor to this part of the owner’s property, it gave him
a lien or privilege against it in preference to other creditors.*

The maxim of the civil law—sic utere tuo ut non ledas ali-
enum—may, however, be fitly applied in such cases as the
one before us. The remedy of the damaged vessel, if con-
fined to the culpable pilot, would frequently be a mere delu-
sion. e would often be unable to respond by payment—
especially if the amount recovered were large. Thus, where
the injury was the greatest, there would be the greatest

"danger of a failure of justice. According to the admiralty

law, the collision impresses upon the wrongdoing vessel a
maritime lien. This the vessel carries with it into whose-
soever hands it may come. It is inchoate at the moment of
the wrong, and must be perfected by subsequent proceed-
ings. Unlike a common-law lien, possession is not necessary
to its validity. It is rather in the nature of the hypotheca-
tion of the civil law. It is not indelible, but may be lost by
laches or other circumstances.t

The proposition of the appellants would blot out this im-
portant feature of the maritime code, and greatly impair the
efficacy of the systera. The appellees are sceking the fruit
of their lien.

All port regulations are compulsory. The provisions of

# The Phosbe, Ware, 273 ; The Creole, 2 Wallace, Jr., 519.

+ The Bold Buccleugh, 7 Moore P. C. 284; Edwards ». The Steamer. R.
F. Stockton, Crabbe, 580; The American, 16 Law Reports, 264 ; The Lion,
Law Rep., November, 1868, Ad. and Ecc. 107.
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the statute of New York are a part of the series within that
category. A damaging vessel is no more excused because
she was compelled to obey one than another. The only
question in all such cases is, was she in fault? "The appel-
lants were bound to know the law. They cannot plead ig-
norance. The law of the place makes them liable. This
ship was brought voluntarily within the sphere of its opera-
tion, and they cannot complain because it throws the loss
upon them rather than upon the owners of the innocent ves-
sel. 'We think the rule which works this result is a wise
and salutary one, and we feel no disposition to disturb it.
The steamship is a foreign vessel. We have, therefore,
considered the learned and able argument of the counsel for
the appellants with more care than we should otherwise
have deemed necessary. Maritime jurisprudence is a part
of the law of nations. We have been impressed with the
importance of its right administration in this case.

Mz, Justice CLIFFORD (with whom concurred Mr. Jus-
tice FIELD) :

I concur in the proposition that the pilot laws of New
York afford no defence to the appellants in this case, and
that the decree of the Circuit Court, determining that the
colliding steamship was liable, notwithstanding she had a
licensed pilot on board, ought to be affirmed. Many Eng-
lish cases decide otherwise, but I am not satisfied with the
reasons given in their support, and have no hesitation in
coneurring in the conclusion to which the majority of the
court has come; but I do not concur in the proposition that
the State laws which require inward or outward bound ves-
sels to pay pilot fees or half pilot fees, whether they employ
a pilot or not, would afford any such defence in a case of
collision, even if it be admitted that a law imposing penal-
ties, in case of a refusal to employ a licensed pilot, would
have that effect. Whether the party charged is liable or
not, aside from the merits, depends in all cases upon his
r(?la-tion to the wrongdoer. If the wrongful act was done by
hiniself, or was occasioned by his negligence, of course he is
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liable, and he is equally so, if the act constituting the fault
was done by one towards whom he bore the yelation of prin-
cipal, but the liability ceases where the relation of principal
entirely ceases to exist, as in case of inevitable accident.
Unless the relation of principal entirely ceases to exist, the
party owning the vessel remains liable in a suit i personam.
‘When a vessel is chartered, the liability of the owner, in
respect to a collision happening in consequence of the faulty
navigation of the ship, depends upon the inquiry whether
or not the master and erew ean be considered to be his
servants. Settled rule is that where the ship-owner provides
the vessel only, and the master and crew are selected by the
charterer, the latter and not the ship-owner is responsible for
their acts. But if the ship-owner provides not merely the
vessel, but also selects the master and crew, he is still liable,
in case of collision, to the owners of the injured vessel, be-
cause the vessel, in the sense of the maritime law, is under his
control, though the wages of the master and crew may be paid
by the charterer. Such liability in the former case is shifted
from the real owner to the owner for the voyage; but the ship
is as much liable in the one case as in the other to a suit in
rem for the injury committed, because she sailed on the voy-
age as the property of the real owner and by his consent.
Port regulations are supposed to be known to the ship-
owner before he sends his vessel on the voyage, and the rule
of the maritime law is, that in sending her to any particular
port he elects to submit to the lawful regulations established
at that port, and that his vessel shall be responsible in case
she unlawfully collides with another vessel engaged in law-
ful navigation. Contrary to the rule adopted in the English
admiralty, the American courts have so held without an
exception which has fallen under my observation.*
All of these cases decide that the State statutes requiring

% The Carolus, 2 Curtis, 2269; The Hallock, 1 Sprague, 539; Bussy v.
Donaldson, 4 Dallas, 206 ; Yates ». Brown, 8 Pickering, 23; Williamson v.
Price, 4 Martin, N. S. 399; Dennison ». Seymour, 9 Wendell, 1; Smith v.
Condrey, 1 Howard, 28 ; The Lotty, Olcott, 329 ; The Creole, 2 Wallace, Jr.,
511; The Rescue, 2 Sprague, 16.
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the master to take a licensed pilot and making provision for
the payment of pilot fees, do not amount to a compulsion
to take a pilot, and I am satisfied they are correct, and that
such a statute cannot be set up as exempting a ship from
responsibility while navigated by a licensed pilot.

Believing those decisions to be correct, I cannot consent
to pronounce them incorrect, especially as no such conclu-
sion is necessary to the right disposition of the present case.
Neither the common law courts nor the courts of admiralty,
in this country, have adopted the rule established by Dr.
Lushington. On the contrary, they all have held that the
State laws requiring the master to pay pilot fees, whether
Le employed a pilot or not, did not compel him to surrender
the navigation of his ship to the licensed pilot, or prevent
him from coutinuing in the command of his ship. Dissent-
ing as I do from the rule laid down in the Eunglish coarts, I
concur with the majority of the court in overruling those
decisions as applied to our jurisprudence, but I cannot con-
cur in overruling the American decisions which assert the
opposite doctrine, becanse I believe they are correct.

DECREE AFFIRMED.

LaNeE CouNTY v. OREGON.

1. An enactment in a State statute that ¢ the sheriff shall pay over to the
county treasurer the full amount of the State and school taxes, in gold
and silver coin,” and that ¢ the several county treasurers shall pay over
te the State treasurer the State tax, in gold and silver coin,” requires by
legitimate, if not necessary eonsequence, that the taxes named be collected'
in coin. But if, in the judgment of this court, this were otherwise, yet
the Supreme Court of the State having held this construction to be: cor-
rect, this court will follow their adjudication.

2. The clauses in the several acts of Congress, of 1862 and 1863, making
United States notes a legal tender for debts, have no reference to taxes.
imposed by State authority.

hERROR to the Supreme Court of Oregon. The case was
this: ~

Congress, Februar ', 1862, authorized the issue of $150,-
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000,000 in notes of the United States, and enacted that they
should ‘““be receivable in payment of all taxes, internal
duties, levies, debts, and demands due to the United States,
except duties on imports; and of all claims and demands
of any kind whatever against the United States, except interest
on bonds and notes, which shall be paid in coin; and shall
also be lawful money and legal tender in payment of all
debts, public and private, within the United States, except
duties on imports.” A subsequent act, authorizing a fur-
ther issue, contained an enactment very similar, as to the
legal characteristics of the notes, when issued. A third act,
authorizing a yet further issue, enacted simply that they
should be lawful money or a legal tender. Under these

" three acts, a large amount of notes of the United States,
which circulated as money, were issued.

Subsequently to this, the legislature of Oregon passed a
statute, enacting that the sheriff’ shall pay over to the
county treasurer, the full amount of the State and school tazxes,
in gold and silver coin ;”’* and that “the several county treasu-
rers shall pay over to the State treasurer the State tax in gold
and silver coin.”t

In this condition of statute law, Federal and State, the
State of Oregon, in April, 1865, filed a complaint against
the County of Lane, in the Circuit Court of the State for
that county, to recover $5460.96, irn gold and silver coin, which
sum was alleged to have become due, as State revenue, from
the eounty to the State, on the first Monday of February,
1864.

To this complaint an answer was put in by the county,
alleging a tender of the amount claimed by the State, made
on the 23d day of January, 1864, to the State treasurer, at
his office, in United States notes, and averring that the lawful
money, so tendered and offered, was, in truth and fact, part
of the first moneys collected and paid into the county treas-
ury, after the assessment of taxes for the ycar 1862.

To this answer there was a demurrer, which was sustained

* Statutes of Oregon, 438, 3 32. + Ib. 441, § 46.
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by the Circuit Court, and judgment was given that the plain-
tift recover of the defendant the sum claimed, in gold and
silver coin, with costs of suit. This judgment was affirmed,
upon writ of error, by the Supreme Court of the State.

The case was now brought here by writ of error to that
court.

Mr. Williams, for Lane County, plaintiff in error, laid down
and pressed upon the attention of the court, seeking to
maintain them by argument and authority, these two propo-
sitions:* .

1st. That the laws of Oregon did not require the collec-
tion, in coin, of the taxes in question, and that the treasurer
of the county could not be required to pay the treasurer of
the State any other money than that in which the taxes were
actually collected.

2d. That the tender of the amount of taxes made to the
treasurer of the State, by the treasurer of the county, in
United States notes, was warranted by the acts of Congress
authorizing the issue of these notes, and that the law of the
State, if it required collection and payment in coin, was re-
pugnant to these acts, and therefore void.

Mr. Johnson (a brief of Mr. Mallory being filed), conira.

The CHIEF JUSTICE delivered the opinion of the court.

Two propositions have been pressed upon our attention,
ably and earnestly, in behalf of the plaintiff in error.

The first of them will be first considered.

The answer avers, substantially, that the money tendered
was part of the first moneys collected in Lane County after
the assessment of 1868, and the demurrer admits the truth
of the answer.

The fact therefore may be taken as established, that the

* He cited Bouvier’s Law Dictionary, title ¢“Debt;” Multnomah County v,
The State, 1 Oregon, 858 ; Rhodes v. Farrell, 2 Nevada, 60; Ohio». Hibbard,

3 Ohio, 63; Same . Gazlay, 5 Id. 14; Appleton v. Hopkins, 5 Gray, 530;
Blackstone’s Commentaries, 160.
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taxes for that year, in Lane County, were collected in
United States notes.

But was this in conformity with the laws of Oregon?

In this court the construction given by the State courts
to the laws of a State, relating to local affairs, is uniformly
received as the true construction; and the question first
stated must have been passed upon in reaching a conclusion
upon the demurrer, both by the Circuit Court for the county
and by the Supreme Court of the State. Both courts must
have held that the statutes of Oregon, either directly or by
clear implication, required the collection of taxes in gold
and silver coin.

Nor do we perceive anything strained or unreasonable in
this construction., The laws of Oregon, as quoted in the
brief for the State, provided that “the sheriff shall pay over
to the county treasurer the full amount of the State and
school taxes, in gold and silver coin;” and that ¢the several
county treasurers shall pay over to the State treasurer the
State tax, in gold and silver coin.”

It is certainly a legitimate, if not a necessary inference,
that these taxes were required to be collected in coin.
Nothing short of express words would warrant us in saying
that the laws authorized collection in one description of
money from the people, and required payment over of the
same taxes into the county and State treasuries in another.

If, in our judgment, however, this point were otherwise,
we should still be bound by the soundest principles of judi-
cial administration, and by a long train of decisions in this
court, to regard the judgment of the Supreme Court of Ore-
gon, so far as it depends on the right construction of the
statutes of that State, as free from error.

The second proposition remains to be examined, and this
inquiry brings us to the consideration of the acts of Cou-
gress, authorizing the issue of the notes in which the tender
was made.

The first of these was the act of February 25, 1862, which
authorized the Secretary of the Treasury to issue, on the
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credit of the United States, one hundred and fifty millions
of dollars in United States notes, and provided that these
notes “shall be receivable in payment of all taxes, internal
duties, excises, debts and demands due to the United States,
except duties on imports, and of all claims and demands
against the United States of every kind whatsoever, except
interest on bonds and notes, which shall be paid in coin;
and shall also be lawful money and legal tender in payment
of all debts, public and private, within the United States,
except duties on imports and interest as aforesaid.”

The second act contains a provision nearly in the same
words with that just recited, and under these two acts two-
thirds of the entire issue was authorized. ™ It is unnecessary,
therefore, to refer to the third act, by which the notes to be
issued under it are not in terms made receivable and pay-
able, but are snnply declared to be lawful money and a legal
tender

In the first act no emission was authorized of any notes
under five dollars, nor in the other two of any under one
dollar. The notes, authorized by different statutes, for parts
of a dollar, were never declared to be lawful money or a
legal tender.*

It is obvious, therefore, that a legal tender in United States
notes of the precise amount of taxes admitted to he due to
the State could not be made. Coin was then, and is now,
the only legal tender for debts less than one dollar. In the
view which we take of this case, this is not important. It
is mentioned only to show that the general words “all debts”’
were not intended to be taken in a sense absolutely literal.

We proceed then to inquire whether, upon a sound con-
struction of the acts, taxes 1mposed by a State government
upon the people of the State, are debts within their true
meaning.

In examining this question it will be proper to give some

a.ttent.ion to the constitution of the States and to their rela-
tions as United States.

* 12 Stat. at Large, 592; Ib. 711.
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The people of the United States constitute one nation,
under one government, and this government, within the
scope of the powers with which it is invested, is supreme.
On the other hand, the people of each State compose a
State, having its own government, and endowed with all
the functions essential to separate and independent exist-
ence. The States disunited might continue to exist. With-
out the States in union there could be no such political body
as the United States.

Both the States and the United States existed before the
Constitution. The people, through that instrument, estab-
lished a more perfect union by substituting a national gov-
ernment, acting, with ample power, directly upon the citi-
zens, instead of the Confederate government, which acted
with powers, greatly restricted, only upon the States. But
in many articles of the Constitution the necessary existence
of the States, and, within their proper spheres, the inde-
pendent authority of the States, is distinctly recognized. To
them nearly the whole charge of interior regulation is com-
mitted or left; to them and to the people all powers not
expressly delegated to the national government are reserved.
The general condition was well stated by Mr. Madison in
the Federalist, thus: « The Federal and State governments
are in fact but different agents and trustees of the people,
constituted with different powers and designated for different
purposes.”

/ Now, to the existence of the States, themselves necessary
to the existence of the United States, the power of taxation
is indispensable. It is an essential function of government.
It was exercised by the Colonies; and when the Colonies be-
came States, both before and after the formation of the Con-
tederation, it was exercised by the new governments. Under
the Articles of Confederation the government of the United
States was limited in the exercise of this power to requisi-
tions upon the States, while the whole power of direct and
indirect taxation of persons and property, whether by taxes
on polls, or duties on imports, or duties on internal produc-
tion, manufacture, or use, was acknowledged to belong ex-




Dec. 1868.] Laxe CouNty v. OREGON. 77

Opinion of the court.

clusively to the States, without any other limitation than
that of non-interference with certain treaties made by Con-
gress. The Constitution, it is true, greatly changed this
condition of things. It gave the power to tax, both directly
and indirectly, to the natiorfal government, and, subject to
the one prohibition of any tax upon exports and to the
conditions of uniformity in respect to indirect and of pro-
portion in respect to direct taxes, the power was given with-
out any express reservation. On the other hand, no power
to tax exports, or imports except for a single purpose and to
an insignificant extent,or to lay any duty on tonnage, was per-
mitted to the States. In respect, however, to property, busi-
ness, and persons, within their respective limits, their power
of taxation remained and remains entire. Itisindeed a con-
current power, and in the case of a tax on the same subject
by both governments, the claim of the United States, as the
supreme authority, must be preferred; but with this quali-
fication it is absolute. The extent to which it shall be
exercised, the subjects upon which it shall be exercised, and
the mode in which it shall be exercised, are all equally within
the discretion of the legislatures to which the States commit
the exercise of the power. That discretion is restrained
only by the will of the people expressed in the State consti-
tutions or through elections, and by the condition that it
must not be so used as to burden or embarrass the operations
of the national government. There is nothing in the Consti-
tution which contemplates or authorizes any direct abridg-
ment of this power by national legislation. To the extent
just indicated it is as complete in the States as the like
power, within the limits of the Constitution, is complete in
Congress. If, therefore, the condition of any State, int the
'judgment of its legislature, requires the collection of taxes
in kind, that is to say, by the delivery to the proper officers
of a certain proportion of products, or in gold and silver
bullion, or in gold and silver coin, it is not easy to see upon
what principle the national legislature can interfere with the
exercise, to that end, of this power, original in the States,
and never as yet surrendered. If this be so, it is, certainly,
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a reasonable conclusion that Congress did not intend, by the
general terms of the currency acts, to restrain the exercise
of this power in the manner shown by the statutes of Oregon.

Other considerations strengthen this conclusion. It can-
not escape observation that thé provision intended to give
currency to the United States notes in the two acts of 1862,
consists of two quite distinguishable clauses. The first of
these clauses makes those notes receivable in payment of all
dues to the United States, and payable in satisfaction of all
demands against the United States, with specified excep-
tions; the second makes them lawful money, and a legal
tender in payment of debts, public and private, within the
United States, with the same exceptions.

It seems quite probable that the first clause only was in
the original bill, and that the second was afterwards intro-
duced during its progress into an act. Ilowever this may
be, the fact that both clauses were made part of the act of
February, and were retained in the act of July, 1862, indi-
cates clearly enough the intention of Congress that both
shall be construed together. Now, in the first clause, taxes
are plainly distinguished, in enumeration, from debts; and
it is not an unreasonable inference, that the word debts in
the other clause was not intended to include taxes.

It must be observed that the first clause, which may be
called the receivability and payability clause, imposes no re-
striction whatever upon the States in the collection of taxes.
It makes the notes receivable for national taxes, but does
not make them receivable for State taxes. On the contrary,
the express reference to receivability by the national govern-
ment, and the omission of all reference to receivability by
the State governments, excludes the hypothesis of an inten-
tion on the part of Congress to compel the States to receive
them as revenue.

And it must also be observed that any construction of the
second, or, as it may well enough be called, legal-tender
clause, that includes dues for taxes under the words debts,
public and private, must deprive the first clause of all effect
whatever, - For if those words, rightly apprehended, include
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State taxes, they certainly include national taxes also; and
if they include national taxes, the clause making them re-
ceivable for such taxes was wholly unnecessary and super-
fluous.

It is also proper to be observed, that a technical construe-
tion of the words in question might defeat the main purpose
of the act, which, doubtless, was to provide a currency in
which the receipts and payments incident to the exigencies
of the then existing civil war might be made.

In his work on the Constitution, the late Mr. Justice
Story, whose praise as a jurist is in all civilized lands, speak-
ing of the clause in the Constitution giving to Congress the
power to lay and collect taxes, says, of the theory which
would limit the power to the object of paying the debts,
that, thus limited, it would be only a power to provide for
the payment of debts then existing.* And certainly, if a nar-
row and limited interpretation would thus restrict the word
debts in the Constitution, the same sort of interpretation

| would, in like manner, restrict the same word in the act.

Such an interpretation needs only to be mentioned to be

rejected. We refer to it only to show that a right construc-

| tion must be sought through larger and less technical views.

| We may, then, safely decline either to limit the word debts
to existing dues, or to extend its meaning so as to embrace
all dues of whatever origin and description.

What then is its true sense? The most obvious, and, as
it seems to us, the most rational answer to this question is,
that Congress must have had in contemplation debts origi-
nating in contract or demands carried into judgment, and
only debts of this character. This is the commonest and
most natural use of the word. Some strain is felt upon the

understanding when an attempt is made to extend it so as
to include taxes imposed by legislative authority, and there
should be no such strain in the interpretation of a law like
this.

We are the more ready to adopt this view, because the

* 1 Story on the Constitution, 639, 3 921.
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greatest of English elementary writers upon law, when treat-
ing of debts in their various descriptions, gives no hint that
taxes come within either;* while American State courts,
of the highest authority, have refused to treat liabilities for
taxes as debts, in the ordinary sense of that word, for which
actions of debt may be maintained.

The first of these cases was that of Pierce v. The City of
Boston,t 1842, in which the defendant attempted to set off
against a demand of the plaintiff certain taxes due to the city.
The statute allowed mutual debts to be set off, but the court
disallowed the right to set off taxes. This case went, indeed,
upon the construction of the statute of Massachusetts, and
did not turn on the precise point before us; but the lan-
guage of the court shows that taxes were not regarded as
debts within the common understanding ef the word.

The second case was that of Shaw v. Pickett,] in which the
Supreme Court of Vermont said, ¢ The assessment of taxes
does not create a debt that can be enforced by suit, or upon
which a promise to pay interest can be implied Itis a pro-
ceeding in invitum.”

The next case was that of the City of Camden v. Allen,§
1857. That was an action of debt brought to recover a tax
by the municipality to which it was due. The language of
the Supreme Court of New Jersey was still more explicit:
“ A tax, in its essential characteristics,” said the court, “is
not a debt nor in the nature of a debt. A tax iz an impost
levied by anthority of government upon its citizens, or sub-
jects, for the support of the State. It is not founded on con-
tract or agreement. It operates in énvitum. A debt is a sum
of money due by certain and express agreement. It origi-
nates in and is founded upon contracts express or implied.”

These decisions were all made before the ‘acts of 1862
were passed, and they may have had some influence upon
the choice of the words used. Be this as it may, we all think
that the interpretation which they sanction is well warranted.

* 1 Blackstone’s Comm. 475, 6. T3 {etcalf 520.
1 26 Vermont, 486. 2 2 Dutcher, 398.
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We cannot attribute to the legislature an intent to include
taxes under the term debts without something more than
appears in the acts to show that intention.

The Supreme Court of California, in 1862, had the con-
struction of these acts under counsideration in the case of
Perry v. Washburn.* The decisions which we have cited
were referred to by Chief Justice Field, now holding a seat
on this bench, and the very question we are now consider-
ing, “ What did Congress intend by the act ?”” was answered
in these words: “Upon this question we are clear that it
only intended by the terms debts, public and private, such
obligations for the payment of money as are founded upon
contract.”

In whatever light, therefore, we consider this question,
whether in the light of the conflict between the legislation
of Congress and the taxing power of the States, to which the
interpretation, insisted on in behalf of the County of Lane,
would give occasion, or in the light of the language of the
acts themselves, or in the light of the decisions to which
we have referred, we find ourselves brought to the same con-
clusion, that the clause making the United States notes a
legal tender for debts has no reference to taxes imposed by
State authority, but relates only to debts in the ordinary
sense of the word, arising out of simple contracts or con-
tracts by specialty, which include judgments and recogni-
zances.t '

\thether the word debts, as used in the act, includes obli-
gations expressly made payable, or adjudged to be paid in
coin, has been argued in another case. We express at pres-
ent, no opinion on that question.}

The judgment of the Supreme Court of Oregon must be

AFFIRMED.

% %0 C.alifomia, 350. + 1 Parsons on Contraets, 7.
1 See infra, Pp. 229, 258, Bronson v. Rodes, and Butler v. Horwitz.
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Avrora Crry ». WEST.

1. In a case having long and complicated pleadings, where a second count
of a declaration has been left by the withdrawal of a plea without an
answer, so that judgment might have been had on it by =il dicit, a
superior court will not, on error, infer, as of necessity, that a judgment
below for the plaintiff was thus given ; the case being one where, after
such withdrawal, there were numerous demurrers, pleas, replications,
and rejoinder, arising from a first count, and the proceedings showing
that these were the subject of controversy. The second count will be
taken to be waived.

2. A reversal in a court of last resort, remanding a case, cannot be set up as
a bar to a judgment in an inferior court on the same case.

3. The rule that judgment will be given against the party who commits the
first fault in pleading, does not apply to faults of mere form.

4, The plea of res judicata applies to every objection urged in a second suit,
when the same objection was open to the party within the legitimate
scope of the pleadings in a former one, and might have been presented
in it.

6. Interest warrants or coupons, in a negotiable form, draw interest after
payment of them is unjustly neglected or refused.

Error to the Circuit Court for Indiana; the case being
this:

The charter of the city of Aurora authorized its council,
whenever a majority of its qualified voters required it, to take
stock in any chartered company for making ¢ roads” { that
city, and to make and sell their bonds to pay for it. With
this power the city, in 1852, issued $50,000 of bonds to the
Ohio and Mississippi Railroad Company; a company whose
charter authorized it to survey, locate, and construct a rail-
road “on the most direct and practicable route” between
Lawrenceburg on the Ohio and Vincennes on the Wabash.
The bonds recited that they were issued in payment of a sub-
scription to stock in the Ohio and Mississippi Railroad
Company, made by the city by order of the common coun-
cil, in pursuance of its charter.

The bonds all passed from the company to West & Tor-
rence, and the interest, due January 1st, 1856, not being
paid, these persons brought suit on them at May Term, 1856,
in the Dearborn County Court of Indiana, for payment.
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The declaration alleged that the city, under the authority of
its charter, subscribed for $50,000 of the stock of the com-
pany; that the company was chartered to construct, and was
then constructing, a railroad to the said city; that a ma-
jority of the qualified voters had assented to the subscrip-
tion; that the city issued and sold the bonds to raise the funds
to pay for the stock, and that the plaintiffs purchased them.

The city pleaded : 1. That the location of the railroad was
not established through the city till after the subscription,
2. That the company was not chartered to construct, and was
not, at the date of the subscription, constructing a railroad
{o the city.

To the first plea the plaintiffs demurred, and the de-
murrer was sustained; and to the second they replied, that
the company located their railroad through the city before
the bonds were delivered.

The defendants demurred to the replication, but the court
overruled the demurrer.

The concluding statement of the record was that ¢ the
said city, not desiring to controvert the facts stated in said
reply, but admitting the same,” judgment was rendered for
the plaintiffs.

Other sets of coupons subsequently falling due, West &
Torrence, at May Term, 1861, brought suit on them in the
same Dearborn Court, on pleadings much the same as the
other, and obtained judgment against the city. This judg-
ment was reversed for error, in the Supreme Court of In-
diana, and the cause remanded.

Subsequent sets of coupons being unpaid, West & Torrence
brought suit on them in the Circuit Court of the United States
for Indiana. :

The declaration in this third suit recited, ¢for that
whereas” the city, by virtue of power given in its charter,
hful lawfully, and in due form, « and Jfor a valuable considera-
tion,” executed and issued the bonds, and that the plaintiffs,
“ for a valuable consideration had become the legal holders, and
owners, and bearers” of them, and the city had refused to
pay, a right of action had accrued. The city demurred, as-
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signing for cause, that the declaration did not allege that
the bonds were issued in pursuance of such a vote of the in-
habitants of the city as the charter required.

The court overruled the demurrer and gave judgment
against the ecity.

A yet still additional series of coupons falling due, West
& Torrence brought the suit which was now here by error.
The declaration contained a special count (much as in the
preceding cases), and the common counts. Separate de-
murrers were filed to the respective counts, but were over-
ruled and withdrawn. The general issue, called in the record
the first plea, was also pleaded and subsequently withdrawn;
the second count being then left without answer.

Seven special pleas, numbered from two to eight, inclus-
ive, were pleaded to the special count.

The 2d alleged that the bonds were issued without any good
or valuable consideration.

The 3d, that they were void, because the company was
not chartered to construct a railroad o the city.

The 4th, because a majority of the qualified voters of the
city had not signified their assent, &ec.

The 5th, because the railroad company was not chartered
to make a road fo the city.

The 6th, because the subseription was made and the bonds
issued before the road was located to the city, and before the
railroad company had resolved to make such location.

The 7th, because the stock, before its issue to the defend-
ants, became wholly worthless through the mismanagement
of' the directors.

The 8th, because the proper officers of the city never sold
and delivered the bonds as required by law, and the company
obtained them without such sale and without authority.

Notice to the plaintiffs was alleged of all these facts.

Of replications not withdrawn, the first, which was to the
second plea, set up the judgment, May Term, 1856, of the
Court for Dearborn County.

The 2d was to all the pleas except the 1st, and set up the
judgment in the Circuit Court of the United States.
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The 5th was to the 8d, 4th, 5th, 6th, 7th, and 8th pleas; and
also set up the judgment in the Court of Dearborn County,
as described i the first replication.

The 6th was to the 4th plea, and set up the same judg-
ment.

The 8th was also to the 4th plea, and set up that the de-
fendants were estopped by the recital in the bonds from de-
nying that a majority of the qualified voters of the city had
assented to the subscription.

The 10th was to the 8d, 5th, and 6th pleas, and set up
certain proceedings of the city council, therein recited, as
an answer to the said several pleas.

The city demurred specially to each of the replications;
but the court overruled the demurrer, and the defendants
filed a rejoinder to the 2d replication, the rejoinder being
the judgment recovered in the Court of Dearborn County,
at May Term, 1861, and that the Supreme Court of the
State, on appeal, had reversed it for error, and remanded
the cause.

The rejoinder, by agreement, was to be regarded as pleaded
to all the replications adjudged good except the 10th.

The rejoinder being held bad on demurrer the parties
waived a jury, and submitted the cause to the court for the
assessment of damages, and the court, having heard the
evidence, gave judgment for the plaintiffs. Upon which the
defendants took a bill of exceptions.

Mr. Lincoln, for the City, plaintiffin error :

L The plaintiffs seek to set up the judgments, in the
Dearborn County Court, as an estoppel; but the Supreme
Court of Indiana, having sustained the defences in this suit,
between these parties, the plaintifts below cannot so use that
case. We have an estoppel against an estoppel. This opens
the whole matter, and sets it at large.

_ Independently of this, the replications are so manifestly
1rreﬁgular that, as being the first fault in the pleading, we are
entitled to judgment.

2. But without pressing these technical matters, the second
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plea distinctly avers that the bonds were issued without any
consideration, and that this fact was known to the plaintiffs
when they received them. Now certainly, neither in the
Dearborn County Court case, nor in that in the Federal
court in Indiana, was the bona fides of the bonds put in issue,
contested, and determined. Both cases went oft upon demurrer.
The whole history is matter of record; and an examination
of the records, and a comparison of them with the record
in this suit, will show that this is as we here assert. The
demurrer did not cover all the facts involved in this suit.
A recital is not an averment or allegation. Now the plea
of res judicata is a plea of estoppel, and requires the highest
degree of certainty. It cannot be aided by inference. It
holds good only in those cases where the identical point in
dispute, in the case wherein it is pleaded, was put in issue,
contested, and determined upon in the former suit.

It may be stated as a matter of fact, that the want of bona
Jides in the issue was not known to the city until lately. It
neither was nor could have been put in issue.

8. The coupons having been themselves for interest ought
not to bear interest; the compounding of interest as against
a debtor not being favored.

Mr. Stanbery, who filed a brief for Mr. Mitchell, contra :

1. There is nothing to show that the judgment below was
not rendered on the second count. To it there was no plea;
and a demurrer had been withdrawn. Certainly judgment
might have been rendered by nil dicit.

2. The Supreme Court of Indiana “remanded” the cause
for further proceedings. The case, as an estoppel against an
estoppel, thus comes to nothing.

8. The want of bona fides, now rested on, was, if existing
in fact, a matter connected with the very origin of these
things. It might, and, if meant to be relied on at all, ought
to have been.pleaded in the earlier suits. A party having
divers defences to the same instruments has no right to
present but one at a time, take his chance on trial with th'at
one, and, if he fail on that trial, bring up his reserves, sit-
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gulatim, in this way. If that were allowable, a party might
keep his case open forever. The rule may be different in
regard to a defence occurring since the last trial, or as to one
of which the defendant could not possibly have then had
knowledge. Nothing of that sort appears, or can be now
asserted here. The case is on pleadings.

But we think that the bona fides of the issue of the bonds
was involved in the former suits. The declaration in one
of them recites expressly “the valuable consideration” in
the case. Indeed, it was essential under any circumstances
to prove that the city did execute and deliver the bonds for
a valuable consideration. The plaintiffs could not have got
along otherwise. This is suflicient, and the fact of consider-
ation must be. therefore taken to be established by the judg-
ments.

4. The interest on the coupons was rightly given ; interest

being, properly enough given, on a debt due, demanded, and
withheld.

Mr. Justice CLIFFORD delivered the opinion of the
court.

Fifty bonds, of one thousand dollars each, were issued by
the corporation defendants on the first day of January, 1852,
n payment of a subseription of fifty thousand dollars, pre-
viously made by the order of the common council of the
city, to the capital stock of the Ohio and Mississippi Rail-
road Company. Authority to subscribe for such stock, and
to issue such bonds, under the conditions therein specified,
18 conferred upon the corporation by the eighteenth section
of their charter. Said bonds were negotiable, and were
ma('le payable in twenty-five years from date, with interest
at 81X per cent. per annum. Interest warrants, or coupons,
were a‘ttached to the several bouds, for the payment of each
year’s interest, till the principal of the bonds should fall due.

Plaintiffs became the holders for value of all of the bonds,
together with the coupons thereto attached, and the defend-
ants having neglected and refused to pay the interest for the
three years specified in the record, the plaintifts brought an
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action of assumpsit, to recover the amount of the unpaid
interest, as represented in the respective coupons for those
years. Their claim was set forth in the declaration in a
special count, alleging the substance of the facts as above
stated, and the declaration also contained a second count for
goods sold and delivered, which also embraced the common
counts. Separate demurrers were filed to the respective
counts, but they were overruled by.the court, and were
afterwards withdrawn by the defendants. They also pleaded
the general issue, called, in the record, the first plea, which
was subsequently withdrawn.

Seven special pleas, numbered from two to eight, inclu-
sive, were also filed by the defendants to the special count,
but the withdrawal of the general issue left the second count
without any answer.

Second plea alleged that the bonds and coupons described
in the special count, were issued without any good or valu-
able consideration.

Third plea alleged that the corporation was not authorized
to issue the bonds to the railroad company, because the
company was not chartered to construct a railroad to the
city.

Fourth plea alleged that a majority of the qualified voters
of the city did not, at an annual election, signify their assent
to the making of the subscription to the stock, as required
by law.

Fifth plea alleged that the bonds and coupons were null
and void, because the railroad company was not a company
chartered to make a road to said city.

Sixth plea alleged that the .bonds and coupouns were null
and void, because the subscription to the stock was made,
and the bonds and coupons were issued, before the road was
located to the city, and before the railroad company had de-
termined to make the location.

Seventh plea alleged that the bonds and coupons were null
and void, because the stock of the company, before it was
issued to the defendants, became of no value through the
mismanagement of the directors, aud was wholly worthless.
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Eighth plea alleged that the bonds and coupons were null
and void, because the proper officers of the city never sold
and delivered them, as required by law, but that the com-
pany obtained the possession of the same without such sale,
and without authority.

Notice to the plaintiffs of the respective defences, so
pleaded, is alleged in each of the several pleas. Six only,
of the eighteen replications filed by the plaintiffs, remain to
be examined, as all the rest of the series were subsequently
withdrawn without objection, or were held to be bad on de-
murrer.

Those not withdrawn, are the first, second, fifth, sixth,
eighth, and tenth of the series, as appears by a careful in-
spection of the tramscript. Of these, the first was to the
second plea, and set up a former judgment rendered in
favor of the plaintiffs, May Term, 1856, of the Circuit Court
for the County of Dearborn, in the State of Indiana, in a cer-
tain action brought by the plaintiffs against the defendants,
to recover the amount of the coupons attached to the same
fifty bonds, which fell due the first day of January next pre-
ceding the rendition of the judgment, and the plaintiffs prayed
Judgment, if the defendants ought to be admitted to aver
against that record, that the bonds and coupons were issued
without any good or valuable consideration.

Second replication was to all the pleas, except the first,
and set up a former judgment recovered by the plaintiffs,
May Term, 1857, in the Circuit Court of the United States
for the District of Indiana, in an action of assumpsit, against
the defendants, for the amount of another set of the coupons
attached to the same fifty bonds.

Fifth replication was to the third, fourth, fifth, sixth,
seventh, and eighth pleas, and also set up the judgment
recovered in the Circuit Court of Dearborn County, as de-
scribed in the first replication, and substantially in the same
form.

Sixth replication was to the fourth plea only, and set up

t‘h_e same judgment, and in the same form as pleaded in the
fifth replication.
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Eighth replication was also to the fourth plea, and alleged
that the defendants were estopped, by the recital in the
bonds, from denying that<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>