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GENERAL RULES,

MADE AT DECEMBER TERM, 1867.

RULE No. 381.
APPEARANCE—NOTICE OF MOTIONS,

OrpERrED, That upon the filing of the transcript of a record
brought up by writ of error or appeal, the appearance of the
counsel for the plaintiff in error or appellant shall be entered,
and no motion to dismiss, except on special assignment by the
court, shall be heard, unless previous notice has been given to
the adverse party, or the counsel or attorney of such party.

RULE No. 82,
SUPERSEDEAS.

Supersedeas bonds in the Circuit Courts must be taken, with
good and sufficient security, that the plaintiff in error or appel-
lant shall prosecute his writ or appeal to effect and answer all
damages and costs if he fail to make his plea good. Such in-
demnity, where the judgment or decree is for the recovery of
money not otherwise secured, must be for the whole amount of
the judgment or decree, including “just damages for delay,”
and costs and interest on the appeal; but in all suits where the
property in controversy necessarily follows the event of the
suit, as in real actions, replevin, and in suits on mortgages; or
where the property is in the custody of the marshal, under ad-
miralty process, as in case of capture or seizure; or where the
proceeds thereof, or a bond for the value thereof, is in the cus-
tody or control of the court, indemnity in all such cases is only
required in an amount sufficient to secure the sum recovered for
the use or detention of the property, and the costs of the suit

and “just damages for delay,” and costs and interest on the
appeal.

(i ve)




vi GENERAL RULES.

RULE No. 33.
WRITS OF ERROR.

In cases where final judgment is rendered more than thirty
days before the first day of the next term of this court, the writ
of error and citation, if taken before, must be returnable on the
first day of said term, and be served before that day; butin cases
where the judgment is rendered less than thirty days before the
first day, the writ of error and citation may be made returnable
on the third Monday of the said term, and be served before that
day.




MEMORANDA

Tae Honorable James MoorE WAYNE, Esq., Senior Associate
Justice of this court, departed this life, at his residence in the
city of Washington, on the 5th day of July, 1867. He was
born in Savannah, Georgia, about the year 1789, and was
the son of Richard Wayne, a respected citizen of that place.
Having enjoyed, by the advantages of birth and connections, the
opportunities for good early education, and profited by them,
himself, he was found well prepared to enter Princeton College
at an early age. He was graduated there in 1808, and having
chosen the law as his profession, studied it at New Haven, Con-
necticut, under the care of the Honorable Davip DacarrT, well
known as Chief Justice of that State, and as Professor of Law
in Yale College. He was admitted to practice in the courts of
Georgia about the year 1810, and in the Federal court at Sa-
vannah in 1813. In our war of 1812, with Great Britain, he
entered the volunteer military service, and was an officer of the
Georgia cavalry. 1Iis spirit and personal bravery were at all
times universally conceded. In 1819 he was Mayor of Savannah,
and in the same year was elected the first judge of the Court
of Common Pleas—now the City Court—of Savannah, then re-
cently established by the legislature; an office which he con-
tinued to hold until 1822, when he was elected to the Bench of the
Superior Court. Ie presided continuously, and with dignity and
independence, over the Superior Courts of the Bastern District
of Georgia until the year 1828, when he was sent a representa-
tive from his State to the Congress of the United States. Soon
after this time the State of South Carolina began to oppose her-
self to the execution of the laws of the United States, and the
heresy of “ Nullification” became prevalent in her immediate
region. Mr. Wayne gave to it no countenance at any time. In
1832 President Jackson issued his Proclamation levelled against
it. This was followed by the Act of Congress of March 2, 1833,
known as the Force Bill. To both Mr. Wayne, who was again
in Congress, gave his approbation, and was the only representa-
tive from Georgia who voted with the majority for the bill.
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viii MEMORANDA,

Although his support of the measures of that bill alienated
many of his former friends, it gave to him the hearty support
of the Union party of Georgia, then rising into power, and in
1834 he was again re-elected to Congress by a higher vote than
that given to any other candidate. On the 9th January, 1835,
during the session of the Twenty-third Congress, he was ap-
pointed an associate justice of this court in the place of Mr.
Justice William Johnson, of South Carolina, then recently de-
ceased.

In the late unbhappy rebellion he sided, as it might have been
anticipated, from his education and previous fidelity, that he
would do, with the Government, and from the beginning to the
end of the war, was faithful to the cause of the Union. He
had not, however, been less truly the friend of his native State.
From an early day he sought to promote learning there, and to
develop all its natural advantages. For many years he was one
of the Trustees of the University of Georgia, and for a con-
siderable time presided over the Georgia Historical Society. In
1836 he represented Chatham County in the Knoxville Conven-
tion, the object of which was to unite the Atlantic seaboard of
Georgia with the productive regions of the West; and was at
all times ready to serve and be useful to the people to whom he
more especially belonged.

Mr. Justice Wayne possessed the advantages of a fine person
and engaging countenance, and was distinguished by manners
singularly elegant and attractive. Animated as these and all his
conversation and conduct were, by real goodness of heart, it is
not surprising that he should have been, as he was, extensively
beloved. He was a member of the Protestant Episcopal Church,
and communicant in the same. TFor several years before his
death he resided principally in Washington City, where his
house was the centre of hospitality to very numerous friends.
His illness was not long, and its fatal termination was obviously
hastened by a general declining strength, perceptible for some
time before. During his long service upon the bench he sat
with twenty-one or twenty-two different judges, and at the time
of his death was the sole survivor of the court as constituted
in the presidency of MARSHALL.

Previous to the assembling of the court upon the bench at
the opening-day of this term, a meeting of the bar and officers
of the court was held, and a committee appointed to prepare
resolutions expressive of the affection and veneration enter-
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tained by them for the late departed Justice. These resolu-
tions the meeting requested the Attorney-General, Mr. Stan-
bery, to be good enough on its behalf to present to the court.
On the subsequent assembling of the court, the Attorney-
General, having introduced the subject in some appropriate and
feeling remarks, read the preamble and resolution as follows:

The members of the bar and officers of the court here assembled unite in
the sincere expression of their respect for the memory of the late Mr. Jus-
tice Wayne, and their sorrow that they shall see him no more in the place
which for nearly a third of a century he filled with uniform dignity and
usefulness, and with unblemished honor.

Called to the bench on the nomination of President Jackson, in the year
1835, in the very noon of life, each succeeding year of his long service only
made him more and more alive to the high duties of the judicial office, and,
if possible, more resolute and constant in devoting to their fulfilment, with-
out fear, favor, or affection, all his capacities, acquirements, and energies.

To the debt which the country owes for this long and faithful judicial life
the bar must add the acknowledgment of its own peculiar and grateful
obligation for the habitual courtesy and unaffected kindness which dis-
tinguished his deportment as a judge, and which everywhere marked him as
a true and accomplished gentleman. Therefore

Resolved, That this public expression of the high esteem and affectionate:
regard in which we held the late Mr. Justice Wayne, and of our sincere:
sorrow at his death, be laid before the court, and that Mr. Attorney-General
be requested to move that it be ordered to be recorded upon the minutes of.
the term.

Resolved, further, That the chairman communicate a copy of these pro-
ceedings, and of such orders as the court may take thereon, to the family of
the deceased, with the assurance of our sympathy and respect.

He then moved that the resolutions should be entered upon
the minutes of the court. The preamble and resolutions having
been handed to the court, the Chief Justice said :

‘We all feel most sensibly the loss of our brother Wayne. The preamble
and resolutions which have been adopted by the bar fitly express their sen-
timents of honor, veneration, affection, and sorrow, and express also, not
less fitly, our own. "We will direct that the proceedings of the bar, and the
observations just made by the Attorney-General, in all of which we fully
concur, be entered upon the records of the court.

Mention has been made of the fact that our departed brother was nomi-
nated to the bench by President Jackson. It was the remarkable fortune
of that illustrious President to fill a majority of these seats by appointments
to vacancies which occurred during his Presidency. Of the judges ap-
pointed by him our brother was the last survivor. He had previously ac--
quired an honorable distinction as a member of the State judiciary of:
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Georgia, and he well maintained his honors here. With what learning,
with what ability, with what courtesy, with what integrity he performed
his various and responsible duties during his protracted service, those who
knew him best and longest, whether associates on the bench or counsel at
the bar, testify most fully and most cordially. Our lamented brother was
not only a learned and conscientious judge, but a sincere and honest patriot.
It was with no common devotion that he loved his country and that Union
which made his country great and honorable among the nations. Nor were
his titles to love and reverence less complete in his private than in his public
relations. In sympathetic kindness for the lowly, in the delicate observance
of all the proprieties of social intercourse, and in that nice sense of right
which permits no deviation from the straightest line of rectitude, he was
never wanting. More than all, he was a Christian. He acknowledged the
incomparable work of Christian faith, and felt in his own experience the
efficacy of its consolations. My personal acquaintance with him was com-
paratively recent; but it was sufficient to inspire sincere attachment and
heartfelt respect. I can never cease gratefully to remember and acknowledge
the kindness with which he welcomed me to his place, or the wisdom of his
counsels, or the steadiness of his support. He has gone from among us full
of years and full of honors. Let us tenderly cherish his memory and con-
stantly follow his example.

The Chief Justice then directed that the proceedings should
be entered upon the minutes, and announced that no ordinary
business would be transacted this day. Whereupon the court
adjourned.

The duties of the Curer Justick as President of the Senate,
during the late trial of the President of the United States, pre-
vented almost wholly his participating in the business of the
court during the last week or two of the term.
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

DECEMBER TERM, 1867.

<3

MAURAN ». IN&URANCE Q\D\MFANY

1. A taking of a vessel by\{ﬁk\naval fqmé? )ef a now extinet rebellious con-
federation, whose authévrlty wasurdawful and whose proceedings in over-
throwing the former goy&rnment wer: \zi\é\tmlly illegal and void, and
which confederation bascmever beem}iﬁbOgnlzed as one of the family of
nations, is a ¢ cap&t;a" within the-Tneaning of a warranty on a policy
of insurance ha.vmg a marginal warranty ¢ free from loss or expense by
capture,”’—if such rebellious confederation was at the time sufficiently
in possession of the attributes of government to be regarded as in fact
the ruling or supreme power of the country over which its pretended
jurisdiction extended.

2. Accordingly, a seizure by a vessel of the late so-called Confederate States
of America, for their benefit, was a capture within the terms of such a
warranty.

Error to the Circuit Court for Massachusetts.

Mauran brought suit in that court against the Alliance
Insurance Company on a policy of insurance upon the ship
Marshall for one year from the 29th November, 1860, cover-
ing the sum of $8000. The insurance, as stipulated in the
body of the policy, was *“ against the adventures and perils
of the seas, fire, enemies, pirates, assailing thieves, restraints,
and detainments of all kings, princes, or people of what
nation or quality soever.”

In the margin of the policy was the following:

“Warranted by the assured free from loss or expense arising
from capture, seizure, or detention, or the consequences of any
VOL. VI. 1 (1)
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MavuraN v. INsuraNCE CompaNy.  [Sup. Ct.

Argument for the insured.

attempt thereat, any stipulations in this policy to the contrary
notwithstanding.”

The vessel was seized on the afternoon of the 17th of
May, 1861, two or three miles inside of the bar at the mouth
of the Mississippi River, on her way up to New Orleans, by
the officers and crew of the steamer Music, belonging to the
so-called Confederate States. Some persons on board the
steamer at the time of the seizure, hoisted the Confederate
flag to the mast-head of the Marshall, and informed the cap-
tain and pilot that the ship was “a prize to the Confederate
States.”” Verdicet and judgment having been given in favor
of the insurance company, the question here on error was,
whether this taking of the vessel by the naval forces of the
so-called Confederate States was a capture within the war-
ranty of the assured in the margin of the policy ? If it was,
then the loss was not one of the perils insured against, and
the judgment below was right.

Mr. Cushing (who submitled with kis own, a learned brief of
Messrs. R. H. Dana, Jr., and Horace Gray, Jr., in the case of
another vessel before the Supreme Court of Maine), for the plaintiff
merror:

If this loss was by ¢ assailing thieves” or ¢ pirates,” then
the insurers are bound to pay; for undoubtedly a taking by
assailing thieves or pirates does not operate to make in law
a ‘“capture.” Rovers, thieves and pirates have always been
treated as ordinary perils of the sea. Chancellor Kent* lays
down the distinction in explicit terms :

“The enumerated perils of the sea, pirates, rovers, thieves, in-
clude the wrongful and violent acts of individuals, whether in
the open character of felons, or in the character of a mob, or as
a mutinous crew, or as plunderers of shipwrecked goods on
shore. . . . But the stipulation of indemnity against takings at
sea, arrests, restraints, and detainments of all kings, princes, and
people, refers only to the acts of government for government pur-
poses, whether right or wrong.”

* 8 Commentaries, 802, note d, 6th ed.
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Argument for the insured.

Other writers make the same classification.* ¢ Taking by
pirates,” says Mr. Dane,} ¢ has none of the effects of legal
capture.”’

Now, can this court, a court of the United States, treat the
persons who made the seizure here otherwise than as pirates
or thieves? - The political department of the government, it
will be conceded, has never acknowledged the rebel con-
federation as a government de facto, any more than one de
Jure. On the contrary, it is matter of common knowledge
that it has most scrupulously, and in every form, avoided
doingso. Asto their captures of ships, it has actually treated
them as ¢ pirates.”

The Crimes Act of 1790f makes the taking of a vessel of
the United States by rebels an act of piracy. It says:

“If any citizen shall commit any piracy or robbery aforesaid,
or any act of hostility against the United States, or any citizen
thereof, upon the high seas, under color of any commission from
any foreign prince or state, or any pretence of authority from any
person, such offender shall, notwithstanding the pretence of any
such authority, be deemed, adjudged, and taken to be a pirate,
felon, and robber; and on being thereof convicted, shall suffer
death.”

In United States v. Wiltberger,§ the court, obiter, says that
the sole object of this statute was to reach a citizen of the
United States who depredates on commerce of the United
States under color of @ foreign commission. The word *foreign”
here includes, of course, any government other than the United
States, and especially a pretended government; and most
especially a pretended government in rebellion against our
own,

The definition of piracy by the law of nations is this:

“Depredating on the seas, without being authorized by any

* Nesbitt v. Lushington, 4 Term, 783; 2 Arnould on Insurance, §§ 303,

305, 306; 1 Phillips on Insurance, 43 1106-1108; 2 Parsons’ Maritime
Law, 236, 246.

T 7 Abridgment, 92; and see 639 et seq.
I 29, 1 Stat. at Large, 114, ¢ 5 Wheaton, 76.

¥l
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sovereign state, or with commissions from different sovereigns
at war with each other.”*

Of course, looking to all the conditions of the rebellion,
cruising by rebels who are as yet unacknowledged by anybody,
even as a de facto government, would be cr uising without
being authorized by any sovereign, and so would be puacy by
the law of nations.

The proclamation of the President of the United States ot
April 19, 1861, is explicit, as follows:

“ And I hereby proclaim and declare, that if any person, under
the pretended authority of said (Confederate) States, or under
any other pretence, shall molest a vessel of the United States,
or the persons or cargo on board of her, such person will be
amenable to the laws of the United States for the prevention
and punishment of piracy.”

This proclamation is fully justified by the section of the
Crimes Act heretofore cited. It was in force at the time of

the taking of the ship Marshall. Its applicability is recog-
nized by successive acts of Congress,§ and it was obligatory
on every citizen of the United States; construing evéry con-
tract made within the United States between citizens of the

same.

How then can this court, a depository of the judicial power
of the United States, recognize as a government of any kind,
a confederation whose representatives the political depart-
ment proclaims to be pirates, and who, as in the case of
Smith, tried before GRIER, J.,|| have been tried and con-
victed as such.

In whatever light they may be to be looked on by the
courts of foreign powers, certainly all cruisers, ander the flag
of whatever combination of persouns, are, in all courts of the
United States, to be regarded as pirates by the law of nations,

* Lawrence’s Wheaton’s Int. Law, 246, ed. 1863.

+ United States v. Klintock, 5 Wheaton, 144,

1 12 Stat. at Large, 12, 58.

% Act of 24 July, 1861, Id. 278; Act of 6 Aug., 1862, Id. 314.
| 3 Wallace, Jr., MS.
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unless such persons have been recognized by the Executive
as lawful belligerents, and so a de facto government. That
this is a true principle of law, this court decided on all the
questions arising out of the Spanish-American Revolution,
holding that if the captors represented a de facto authority
recognized by the Executive of the United States, they were not
pirates by the law of nations,* but that if not so recognized
by the Executive, they were.t¥ Indeed, on these public ques-
tions, courts must respect the acts of their own governments,
whether herein those acts be reasonable or unreasonable, or
even right or wrong. They cannot stultify their own coun-
tries.

So also is the law of Great Britain. In a debate on a
matter quite kindred to this one, Lord Chelmsford said :I

“If the Southern Confederacy had not been recognized by us
as a belligerent power, he agreed with his noble and learned
friend (Lord Brougham), that any Englishman aiding them by
fitting out a privateer against the Federal government would
be guilty of piracy.”

The Lord Chancellor (Campbell) impliedly admitted thus,
in saying that an Englishman entering the Confederate ser-
vice could not be deemed a pirate after the publishing of
the Queen’s proclamation recognizing the Southern States
as “entitled to the exercise of belligerent rights and carry-
ing on what might be called a justum bellum.”

In accordance with these views is the case of Swinerton v.
Columbian Insurance Company,in the Superior Court of New
York City. There a policy of insurance was made on a
schooner against the usual perils, including “ pirates, rovers,
thieves,” but ¢ warranted free from loss or expense arising
from capture, seizure, or detention, or the consequences of

* United States v. Palmer, 3 Wheaton, 610, 634 ; The Divina Pastora, 4
Id. 52; Nuestra Senora de le Caridad, Id. 497; The Josefa Segunda, 5 1d.
338 ; Nueva Ana, 6 Id. 193; Santissima Trinidad, 7 1d. 337.

T United States ». Klintock, 5 Wheaton, 144; United States ». Smith,
Id. 153,

1 Hansard, vol. 162, p. 2082.
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any attempt thereat.” The vessel was lying at Norfolk, for
repair, on the 21st of April, 1861, four days after the pas-
sage, by the State of Virginia, of her ¢ secession ordinance,”
when a band of men came alongside of her with a steam-
boat, and professing to act by authority of the State of Vir-
ginia, without riot or tumault, towed her out into the channel,
and there sunk her. The Superior Court, at first at nisi
prius, and then in bane, held that the secession ordinance
could not be admitted in evidence for the defence ; and that
the loss did not come within the exception, but was a loss
by pirates, rovers, and thieves. So alsoin point isthe case,
before the Commercial Court, or ITandelsgericht, of Bremen,*
of the Harvest, captured by the Shenandoah, a rebel cruiser;
where a similar decision was made, and supported by a
learned opinion. It will be strange if foreign courts pay a
respect to what is done by the political department of our
government which the courts of our own country do not.

Messrs. B. R. Curlis and Storrow, conira :

The policy uses the word ¢ pirates ” in that simple and ordi-
nary sense, in which it now is, and immemorially has been,
known to the general commercial law of the civilized world ;
and not to deseribe offenders against some municipal crimi-
nal law, of some particular country. The interpretation and
effect of policies belong to a system of law, existing before
the statute of 1790, or any of President Lincoln’s proclama-
tions were made, and was not intended to be affected by
them. This system of law is not merely a branch, or divi-
sion of municipal law, but belongs to, and is part of, the
common law of nations which defines piracy.t

Such instruments have no reference to the legality of
governments: they refer always to de facto authority of
kings, princes, and people; and an interpretation which

* Weser Weekly Zeltung, of January 12, 1867. A printed translation
was furnished by Mr. Cushing to the court.

+ Warren v. The Man, Ins. Co., 18 Pickering, 518 ; Deshon v. The Mer
Ins. Co., 11 Metealf, 199 ; The Malek Adhel, 2 Howard 232 ; The Antelope
10 Wheaton, 122.
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should make a risk depend on the legality of an actual
government, under whose authority the property had been
captured, seized, or detained, would be unprecedented and
dangerous.* Lemonniert cites a decision of the Tribunal
of Commerce, of Marseilles, that the revolted Colombians,
having attacked only Spaniards, and not all nations like
pivates, were to be considered a government.

No authonty can be produced to show that a capture under
a commission issued by a regularly organized de facto govern-
ment, engaged in open and actual war, to cruise against its
enemy, and against its enemy only, is piracy under the laws
of mations.

The authorities are the other way.f

The Executive government of the United States has, by
public proclamations and messages to Congress, and in other
appropriate public documents, recognized and affirmed a
condition of open and public war, existing between the
United States and a de facto government of the so-called
“ Confederate States.”§ And the United States cannot at
the same time insist that they have the belligerent rights
which by the law of nations belong to a sovereign waging
public war, and yet assert that there is no such public war
as is known to the law of nations. That it is a civil war,
does not change the rule of the law of nations respecting those
who carry it on.||

Any capture or seizure, whether rightful or wrongful, and

* Nesbitt ». Lushington, 4 Term, 783. + On Insurance, vol. 1, 251.

I The Savannah, Warburton’s Report, 865-374 ; United States v. Smith,
5 Wheaton, 153, and note; Same v. Pirates, Id. 196 ; The Malek Adhel, 2
Howard, 211; The Sealskins, 2 Paine, 833; United States v. Hanway, 2
Wallace, Jr., 202 ; and see Mr. Burke’s letter to Sheriffs of Bristol, vol. 2, p.
90, Little & Brown’s edition of Burke’s Works; Mr. Webster's Letter to
Mr. Fox, 6 Webster’'s Works, 256, 257.

¢ The President’s Proclamation of April 19, 1861 ; his Reply to the Vir-
ginia Commissioners (Moore’s Rebellion Record, vol. i, p. 61); his Proc-
lamation of April 27, 1861; his Message to Congress, July 4, 1861; his
Proclamations of August 12 1861, and of August 16, 1861.

|| Vattel (Chitty’s ed.), 424; Lawrence’s Whe'\ton 516, 522; Halleck’s
International Law, 233, 343 ; Santlssuna Trinidad, 7 Wheaton 283 ; United
States v. Palmer, 8 Id. 610; Neustm Senora, 4 Id. 497.
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whether made under a commission from a de jure, or de facto
government, or made by mere pirates, is equally within the
warranty in this case. Such is the interpretation of the
words ¢ capture, seizure, and detention,” by writers of
authority on Insurance,* and by courts also. The Eng-
lish cases of Powell v. Hyde,t and of Kleinworth v. Shephard,]
are in point. In the former case it was held by Lord Camp-
bell, Coleridge and Wightman, JJ., that the loss of a British
vessel in the Danube by being fired upon by the Russians
(then at war with Turkey, but not with England), was within
the exception of ¢ warrant free from capture and seizure,”
and in the second the terms were extended to a mutiny of
Coolie passengers.§

And the words capture and seizure are so often used by
correct writers and judges, and in legislation, to describe the
acts of pirates and of persons acting under de faclo govern-
ments, as to manifest a jus et norma loguends.

Finally. The very question now raised has been fully
argued and directly adjudicated in the Supreme Courts of
Pennsylvania, Massachusetts, and Maine.||

‘We may concede that the United States have never ad-
mitted the so-called ¢ Confederate States” to be a govern-
ment. And this is a matter most proper to be asserted by
the United States in its dealings with both its own citizens
and foreigners. It may well treat every citizen of the
United States who aided in the rebellion as committing trea-
son or piracy; and regard transfers of property, &c., made
in virtue of the Confederate laws, and against those of the

* Marshall, pt. i, ch. xii, § 3; 1 Phillips, 3 1110; 2 Arnould, *808, *811;
Benecke, p. 848 (p. 280 of English ed.); Emerigon (by Meredith), 853 ; 3
Kent’s Commentaries, ¥304; Pothier, Insurance, No. 54; Valin’s Commen-
tary, Art. 26, 46; 2 Boulay Paty Commercial Law, 3 16, p. 102 (Brussels,
1838.)

+ 6 Ellis & Blackburne, 607. 1 1 Ellis & Ellis, 447.

4 And see Goss ». Withers, 2 Burrow, 694; McCar ». New Orleans In-
surance Co., 10 Robinson’s Louisiana, 202, 334, 8339 ; Tirrell v. Gage, 4 Allen,
245,

|| Fifield ». Insurance Co., 47 Pennsylvania State, 166 ; Dole ». Same, 6
Allen, 873 ; Dole v. Same, 51 Maine, 464.
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United States, as void. So in dealing with foreign powers
it may properly assert that these did a wrong to us in recog-
nizing the Confederacy as a belligerent power. But this case
raises no such question as any of these. The fact remains
that here was a great power capable of levying war against
us, which did so levy and wage war, and which made a cap-
ture. Much of the disquisition by opposing counsel is there-
fore from the purpose. It has no practical application.

Reply: The case of Powell v. Hyde, the first of the two
English cases, relied on by the other side, was that of a
“ capture” or ‘““seizure,” in the usual sense of the words,
made by a power authorized to wage war, and then actually
waging war.

Kleinworth v. Shephard the other English case—the only
case in which “seizure” has been said to include acts of
individuals not acting under the authority of a recognized
government, and in which it was extended by the Court of
Queen’s Bench to the mutiny by Coolie passengers—was
argued before Lord Campbell, Wightman, Crompton, and
Hill, JJ., but four of the fifteen English common law judges,
none of which four had any peculiar experience or author-
ity in commercial law, and the weight of whose opinion
must therefore depend upon the soundness of the reasons
assigned for it. The case, before it is finally disposed of,
may be taken to the Court of Exchequer Chamber, if not to
the House of Lords, and their decision overruled. It is
hardly in any respect such a decision as should induce this
court to go against the recent express decision, in Swiner-
ton v. Columbian Insurance Co., of the Superior Court of the
City of New York, a tribunal which has long held the posi-
tion of a very high authority on questions of maritime law ;
or against the able decision in the Commercial Court of
Bremen, a tribunal in which public law in reference to this
class of cases is of necessity very familiar to the court.

Mr. Justice NELSON delivered the opinion of the court.
The question in the case is, whether this taking of the
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vessel by the naval forces of the so-called Confederate States
was a capture within the warranty of the assured in the
margin of the policy ? If it was, then the loss is not one of
the perils insured against, as the assured, in express terms,
had assumed it upon himself.

A capture, as defined by some of the most eminent writers
on insurance within the policy, is a taking by the enemy of
vessel or cargo as prize, in time of open war, or, by way of
reprisal, with intent to deprive the owner of it. This was
probably the primary or original idea attached to the term
in these instruments. TLosses of ships and cargo engaged in
commerce by the public enemy were the most to be appre-
hended and provided against. But usage, and the course
of decisions by the courts, have very much widened this
meaning, and it now may embrace the taking of a neutral
ship and cargo by a belligerent jure belli ; also, the taking
forcibly by a friendly power, in time of peace, and even by
the government itself to which the assured belongs.*

Capture is deemed lawful when made by a declared enemy,
lawfully commissioned, and according to the laws of war,
and unlawful when made otherwise; but, whether lawful or
unlawful, the underwriter is liable; the words of the policy
being broad enough, and intended to be broad enough, to
include every species of capture to which ships or cargo, at
sea, may be exposed. Any other rule would furnish but a
very imperfect indemnity to the assured if we regard either
the character of these seizures and the irregularities attend-
ing them, or the trouble, expense, and delay consequent
upon the duty or burden of proving in a court of justice the
unlawfulness of the act. It is never, therefore, a question
between the insurer and the insured whether the capture be
lawful or not. The recent case of Powell v. Hydet is very
decisive on this point. In that case a British ship passing

* Phillips on Insurance, 44 1108-1109; Arnould on Same, 808, 814; 2
Marshall on Same, 495, 496, 507 ; Powell v. Hyde, 5 Ellis & Blackburne,
607.

+ Already referred to; 5 Ellis & Blackburne, 607.
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down the Danube was fired upon from a Russian fort and
sunk. A war existed between Russia and Turkey, but none
between the former and Great Britain. The policy of in-
surance in that case contained the warranty of the assured
“free from capture, seizure,” &c., upon which the under-
writers relied, as here, for a defence. In answer to this it
was urged for the assured that these words in the warranty
related to a lawful capture or seizure, by a party having
authority to make it, and that, inasmuch as the capture was
in open violation of law and wholly illegal, it was not within
the warranty, and the underwriters were, therefore, liable.
But the court held otherwise, and determined that this term
in the warranty was not confined to lawful capture, but in-
cluded any capture, in consequence of which the ship was
lost to the insured. This same principle was again deliber-
ately asserted by the court in Kleinworth v. Shepherd.* The
same question had been decided many years before by Lord
Mansfield in Berens v. Rucker,tin which he held the insurer
liable in case of an illegal capture of a neutral vessel by an
English privateer. Chancellor Kent states the rule as fol-
lows: “Hvery species of capture, whether lawful or unlaw-
ful, and whether by friends or enemies, is also a loss within
the policy.”f As kindred to this rule is another, that the
insurer is liable for a loss by capture, whether the property
in the thing insured be changed by the capture or not.
In every case of an illegal capture the property is not
changed, yet as between the insurer and the insured, the
effect is the same as in case of a capture by an enemy in
open war.

In the case of a capture under a commission from an or-
ganized government, against an enemy, jure belli, to bring
the capture within the policy, it is not necessary that the
commission should issue from a perfectly lawful government
any more than that the eapture itself should be lawful. The
principle is the same. An illustration will be found in the

* 1 Ellis & Ellis, 447. + 1 Blackstone, 813.
1 8 Commentaries, 304-5.
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war between Spain and her revolted colonies in South Ame-
rica, which continued for many years. Our government
was the first to recognize their independence, which was in
1822; but even down till this event, from the time the revolt
had reached the dimensions of a civil war, the government
had recognized the war, and conceded equal belligerent
rights to the respective parties; and the capture of the ves-
sels of Spain by a commander under a commission by one
of the colonies in the exercise of this right, was recognized
as legal as if it had occurred in open public war, and, as a
matter of course, would have been within the marginal war-
ranty clause of the insured in a policy of insurance. Indeed
it has been so held. It will be observed that at this time
these colonies had not achieved their independence; they
were yet in the heat of the conflict; nor had they been rec-
ognized by any of the established governments on either
continent as belonging to the family of nations. In this
connection it will not be inappropriate to refer to the case
of United States v. Palmer,* which was an indictment against
the defendant for piracy in the capture of a Spanish vessel
under a commission from one of these colonies, and which
he set up as a defence. One of the questions certified from
the eircuit was, whether the seal annexed to the commission
purporting to be a public seal used by persons exercising
the powers of government in a foreign colony, which had
revolted from its allegiance and declared itself independent,
but had never been acknowledged as such by the United
States, was admissible in a court of the United States as
proof of its legal existence with or without proof of its
genuineness. The court held that the seal of such unac-
knowledged government could not be permitted to prove
itself, but that it might be proved by such testimony as
the nature of the case would admit. The defendant was
permitted, also, to prove that he was employed in the ser-
vice of the colony at the time of making the capture, and
which, it was agreed, would constitute a defence to the in-

* 3 Wheaton, 610.
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dictment for piracy. The proof became necessary on ac-
count of the obscurity and unknown condition of this in-
cipient state.

Another illustration will be found in a capture by a de
Jaclo government, which government is defined to be one
in possession of the supreme or sovereign power, but with-
out right—a government by usurpation, founded perhaps in
crime, and in the violation of every principle of international
or municipal law, and of right and justice; yet, while it is
thus organized, and in the exercise and control of the sover-
eign authority, there can be no question between the in-
surer and the insured as to the lawfulness of the govern-
ment under whose commission the capture has been made.
If any presumption could properly be indulged as to the
perils against which the insured would most desire to pro-
tect himself, it might well be captures by these violent and
irregularly constructed nationalities. The court in the case
of Nesbitt v. Lushington,* fitly described the character of the
government contemplated in the clause respecting the re-
straints, &e., of kings, princes, or people, namely : “the rul-
ing power of the country,” ¢the supreme power,” the
power of the country, whatever it might be,”’—not neces-
sarily a lawful power or government, or one that had been
adopted into the family of nations.

Now, applying these principles to the case before us, it
will be seen that the question is not whether this so-called
Confederate government, under whose authority the capture
was made, was a lawful government, but whether or not it
was a government in fact, that is, one in the possession of
the supreme power of the district of country over which its
jurisdiction extended? We agree that all the proceedings
of these eleven states, either severally or in conjunction, by
means of which the existing governments were overthrown,
and new governments erected in their stead, were wholly
illegal and void, and that they remained after the attempted
separation and change of government, in judgment of law,

* 4 Term, 763.
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as completely under all their constitutional obligations as
before.

The Constitution of the United States, which is the fun-
damental law of each and all of them, not only afforded no
countenance or authority for these proceedings, but they
were, in every part of them, in express disregard and viola-
tion of it. Still, it cannot be denied but that by the use of
these unlawful and unconstitutional means, a government,
in fact, was erected greater in territory than many of the
old governments in Europe, complete in the organization
of all its parts, containing within its limits more than eleven
millions of people, and of sufficient resources, in men and
money, to carry on a civil war of unexampled dimensions;
and during all which time the exercise of many belligerent
rights were either conceded to it, or were acquiesced in by
the supreme government, such as the treatment of captives,
both on land and sea, as prisoners of war; the exchange of
prisoners ; their vessels captured recognized as prizes of war,
and dealt with accordingly; their property seized on land
referred to the judicial tribunals for adjudication ; their ports
blockaded, and the blockade maintained by a suitable force,
and duly notified to neutral powers the same as in open and
public war.

We do not inquire whether these were rights conceded
to the enemy by the laws of war among civilized nations,
or were dictated by humanity to mitigate the vindictive
passions growing out of a civil conflict. We refer to the
conduct of the war as a matter of fact for the purpose of
showing that the so-called Confederate States were in the
possession of many of the highest attributes of government,
sufficiently so to be regarded as the ruling or supreme power
of the country, and hence captures under its commission
were among those excepted out of the policy by the war-
ranty of the insured.

‘We could greatly extend the opinion upon this branch of
the case by considerations in support of the above view, but
the question has undergone very learned and able examina-
tions in several of the State courts, deservedly of the highest
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eminence, and which have arrived at the same conclusion,
and to which we refer as rendering further examination un-

necessary.*
JUDGMENT AFFIRMED.

Dissenting, the CIIIEF JUSTICE and Mr. Justice
SWAYNE.

NotE. At the same time with the preceding were argued and adjudged
four other cases by the same plaintiff against other insurance companies,
all four being adjudged in the same way as the one above reported. In
two of them the policies and warranty were in the same language as in that
case. In two others there was a ditference in the marginal warranty of the
insured in this, that while he warranted free from loss or expense by cap-
ture, &ec., ‘¢ ordinary piracy’”’ was excepted, so that if the loss was on ac-
count of a capture or seizure by pirates, the insured would have been en-
titled to recover. But NELSoN, J., giving the judgment of the court, ob-
served that as the court had arrived at the conclusion that the capture of
the vessel was under the authority of a guasi government, or government in
fact (the ruling power of the country at that time), it was to be held to be
within the warranty or exception in the marginal clause. Dissenting, the
CHIEF JUSTICE and SWAYNE, J.

Harerr v. RaiLrRoAD COMPANY.

A provision in a defeasance clause in a mortgage given by a railroad com-
pany to secure its coupon bonds, that the mortgage shall be void if the
mortgagor well and truly pays, &e., the debt and interest, ‘< without any
deduction, defalcation or abatement to be made of anything Jor or in respect
of any tazes, charges or assessments whatsoever,’—does not oblige the
company to pay the interest on its bonds clear of the duty of five per
cent., which by the 122d section of the revenue act of 1864, such com-
panies ‘“are authorized to deduct and withhold from all payments on
account of any interest or coupons due and payable.”’  On the contrary,
the company complies with its contract when it pays the interest less
five per cent. and retains the tax for the government.

Error to the Circuit Court for the Western District of
Pennsylvania; the case, as derived from the statement of it

* Dole v. New England Mutual Ins. Co., 6 Allen, 373 ; Fifield ». Ins.

Co., 47 Pennsylvania State, 166; Dole v. Merchants’ Marine Ins. Co., 51
Maine, 464,
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by the learned judge below (McCandless, J.), who sat for
the Circuit Court, having been thus:

The 122d section of the internal revenue act of 1864, provides
that “any railroad company indebted for any money for which
bonds have been issued upon which interest is payable shall be
subject to and pay a duty of five per cent. on the amount of all
such interest whenever the same shall be payable, and said com-
pany are authorized to deduct and withhold from all payments on
account of any inlerest or coupons due and payable as aforesaid, the
duty of five per cent., and the payment of the amount of said duty,
80 deducted from the interest or coupons, shall discharge said
company from that amount of the interest on the bonds held by
any person whatever. Except where said company may have
contracted otherwise.”

With this act of Congress in force, Haight, a citizen of
New York, was the holder of bonds to the amount of
$100,000, issued by the Pittsburg, Fort Wayne and Chicago
Railroad Company, and secured by a mortgage on real estate.
The bonds were in the ordinary form of coupon bonds, and
promised that the Company would pay $1000 to the obligee
or bearer, on the 1st of January, 1887, with interest at the
rate of seven per cent., payable half yearly, on the presenta-
tion of the interest warrants, &c. The defeasance clause of
the mortgage was thus:

“Provided, always, that if the said railway company or their
successors do well and truly pay to the said IHaight, the said
$100,000 on the days and times hereinbefore mentioned, together
with the interest payable thereon, without any deduction, de-
falcation or abatement to be made of anything for or in respect
of any taxes, charges or assessments whatsoever, then,” &c.

The railway company having retained five per cent. on the
amount of the coupens, as they paid them, Haight brought
suit against it, contending that it could not deduct the taxes
from the interest due him, because it had, in the language
of the act of Congress, “contracted otherwise.”

The argument in the court below, derived from a very
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critical examination of the different parts of the act of Con-
gress in question, was that the tax of five per cent. laid in
the 122d section, was a tax upon the coupon or inlerest, that
is to say,a tax on the thing and not on Haight’s income; and,
therefore, that under the contract in the mortgage it was to
be paid by the company from its own property and not from
Haight’s.

It was admitted that Haight paid no income tax at New
York, his residence, on the interest received from these
bonds.

The learned judge who heard the case, thought that the
tax was on Haight’s income, and gave his opinion to this
effect:

What are the coupons, upon which this suit is instituted, but
income,—the annual profit upon money safely invested? There
is no special contract to pay government taxes upon the in-
terest. The measure of the company’s liability is expressed in
. the bonds as being debt and interest only. It has nothing to
do with the taxes which the government may impose upon the
plaintiff for the interest payable to him. The clause in the
mortgage cannot enlarge the duty which the mortgage was
given to secure, that is, the payment of debt and interest. It
is to be found in all mortgages. . . . The plaintiff, a citizen of
New York, pays no internal revenue tax on these bonds at the
place of his residence. It is therefore no case of double tax-
ation. The tax should be paid somewhere, and it was to meet
investments like this in banks, railroads, insurance and other
companies, that the 122d section of the act of 1864 was passed.

Judgment was accordingly given for the company, and the
case was brought by Haight on error to this court, where it
was submitted on briefs.

Mr. Knoz, for the plaintiff in error; Messrs. Lowrie and
McKnight, contra.

Mr. Justice GRIER delivered the opinion of the court.

The facts in this case are properly stated and the law cor-
rectly decided by the learned judge of the Circuit Court.

VOL. VI. 2
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The provision in the condition of defeasance of the mort-
gage, has reference only to covenants between mortgagor and
mortgagee, and is usual in every mortgage; being put there
in order to secure the mortgagee, who may not be in posses-
sion, from demand for taxes incurred while the mortgagor
was in possession. It can have no possible application to
the income tax of bondholders. The 122d section of the
revenue act of 1864, was enacted for greater facility of col-
lection of the tax. These corporators often contract to pay
for the bondholder all such taxes; but when they have not
so contracted, they are authorized to deduct or withhold the
amount of the tax. In all assessments of income tax the
citizen is credited with the amount thus detained; so that
there is no double taxation.

JUDGMENT AFFIRMED.

THE AMELIE.

1. In order to justify the sale, by the master of his vessel, in a distant port,
in the course of her voyage, good faith in making the sale, and a neces-
sity for it, must both concur; and the purchaser, in order to have a
valid title, must show their concurrence. The question is not whether
it is expedient to break up a voyage and sell the ship, but whether there
was a legal necessity to do it. And this necessity is a question of fact,
to be determined in each case by the circumstances in which the master
is placed, and the perils to which the property is exposed.

2. Where the sale of a vessel owned in Amsterdam, was made at Port au
Prince, after a careful survey by five persons—one, the British Lloyd’s
agent ; another, the agent of the American underwriters; and the re-
maining three, captains of vessels temporarily detained in port—the
whole appointed by, and acting under the authority of the consul of the
country where the vessel was owned-—which five surveyors unanimously
agreed that the vessel was not worth repairing, and advised a sale of
her, this was held to pass a valid title—no evidence being before the
master that the report was erroneous ; and this, although the master did
not consult his owners at Amsterdam, and though the vessel afterwards
at a great expense—greater, as the court assumed, than her new value—
was repaired, and went to her original port of destination, and thence
abroad with another cargo.

3. A justifiable sale divests all liens.
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4, A bill of sale from the master is not required to pass title. The sale,
itself, followed by possession taken, does this.

ApprAL from the Circuit Court for the District of Massa-
chusetts. ;

Fitz, of Boston, was owner of goods to the value of $8300,
shipped at Surinam on board the Amelie, a Dutch vessel
owned in Amsterdam, and to be delivered to him in Boston.
The vessel when she left her port was apparently seaworthy
and well provided, but having been struck with lightning in
the course of her voyage, and encountering perils of the sea,
was compelled to seek.some harbor, and with difficulty she
made Port au Prince. She was here surveyed by two mas-
ters of vessels appointed by the Dutch consul there. These
examined the outside of the vessel and found damage upon
it, which they reported. In an attempt to repair this, and
after the outlay of $800 or $1000, further damage, on remov-
ing part of the cargo, was discovered. On this, a second
survey was held. Upon this new survey there were two
masters of vessels, the head of the shipyard at Port au
Prince, the agent of the New York underwriters, and
Lloyd’s agent. They reported the ountside of the vessel in-
jured in the same manner that the first survey had reported,
and reported other considerable injuries besides (which they
specified), and recommended that new knees and planks
should be put in, with other repairs, which they estimated
would cost 10,000 Haytien dollars, and take from twenty-five
to thirty days. They said that permanent repairs could not
be made at Port au Prince, but that the repairs recommended
would be sufficient to take the vessel to Boston.

In making these temporary repairs, one of the sides of the
vessel was uncovered, and the timbers of the vessel, which
were then first made visible, were found to be broken on the
larboard side. The damage was of so serious a character that
2 third survey was ordered by the Dutch consul. This
thi_rd survey had upon it the agent of the New York under-
writers, Lloyd’s agent, who were also on the second survey,
and three masters of vessels. These last-appointed sur-
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veyors made a report, stating at length the damage which
they were able to find; their belief that additional damage
would be found when the vessel was further uncovered;
what the vessel would require; that there were no docks,
nor competent ship-carpenters, nor requisite timber or
materials at Port au Prince; and consequently that they
were compelled to come to the conclusion that it would
not be possible to make the necessary repairs in that portin
a proper manner. They further reported that if materials
could be obtained, the time taken would be not less than
four months, and would cost more than the vessel would be
worth after the repairs were made. ‘The surveyors, for this
reason, advised that the voyage should be broken up, the
vessel sold for the interest of all concerned, and the cargo
transshipped to Boston.

The vessel was accordingly put up at public auction, and,
after full notice, knocked down for $407 in gold, to one
Riviere, who took possession.

The surveys seemed to have been carefully made, the
second one having occupied two hours in the examination,
and the third, or last, half a day. The reports were full and
particular.

After the purchase of the vessel by Riviere, he repaired
her, at a cost in gold of $1695.81, and sent her to Boston.

At the time that the master sold the vessel at Port au
Prince, he sold also a part of the cargo, the property, as
already mentioned, of Fitz, for the proceeds of which
($2441) he never accounted.

On the arrival of the vessel at Boston, Fitz libelled her;
asserting a lien and claiming damages for the non-delivery
of the cargo. The vessel having been sold by order of court,
the purchaser made repairs to the extent of about $143, took
off her copper, which he sold for $1157, and sent her to
England with a full cargo. She was forty days on the pas-
sage; had a good deal of bad weather; showed no symptoms
of weakness, and appeared stanch and strong.

On a claim made by Fitz to the proceeds of the vessel in
the Registry, $2138, the District Court dismissed the claim;
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and this decree was affirmed in the Circuit Court. The
matter was now here for review.

Messrs. B. R. Curtis and I. C. Loring, for the appellants :

I. The sale of the vessel was not justifiable, and it passed
no title to Riviere.

1. The vessel was capable of being repaired, as is shown by
the fact that she was repaired, and this at a less cost than
her value; that she took a cargo to Boston, and afterwards
to England, and that she was found to be stanch, strong,
and seaworthy. The master, too, who sold a part of the
cargo, had funds to pay for repairs and had not attempted
a loan on bottomry. Now, if there is anything settled by
the law, it is, that under such circumstances a master is
under no legal necessity, and being under no such necessity,
has no power to sell.*

2. Where there is a possibility of communicating with the
owners without destructive consequences, it is the first duty
of the master so to communicate and await his owners’ in-
structions.¥ It is not suggested here, by the other side,
nor does the case indicate, that the vessel was so situated as
to be in immediate danger from any cause. She did not
leak. She was in a safe harbor, her copper was heavy and
in order, and in these days of steam navigation the master
could have written to his owners in Amsterdam, and re-
ceived their instructions probably in less than thirty days.
According to the authorities he was bound to do so, and the
sale was not of necessity. The burden is on the purchaser
to show that there was no time for communication without
danger of loss, and he does not attempt to do so.

3. If the master does not act in perfect good faith, the
sale is void. Whether the master did so act, is a question of
fact, and the burden is on the purchaser to prove that he

* The Sarah Ann, 13 Peters, 401; Freeman v, B, & 1. Co., 5 Barnewall
& Alderson, 617; 'The Fanny and Elmira, Edwards, 117; The Bonita,
Lushington, 261.

7 The Bonita, 1 Lushington, 253; Hall ». Franklin Insurance Co., 9
Pickering, 478,
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did.* ¢« While the power,” says Grier, J.,} ¢“is not denied,
its exercise should be closely scrutinized.” In this case
fraud is to be inferred from the master’s conduct. It does
not appear that he had no funds of his owners, or could
not procure them on their credit, or raise money on bottomry,
before he proceeded to sell cargo. The temporary repairs
recommended by the first survey would have cost $800, and
that was all that he required at first, yet he sold to more
than double the amount. IIe never advised the owners of
the cargo of its sale, nor, so far as appears, the owners of
the vessel. In fact, he stole the larger part of the proceeds
of the cargo. The presumption is, in fine, every way against
him, and the burden on the purchaser to remove it, and he
has not attempted it.

It is not necessary to impute bad faith to the purchaser,
the present claimant; yet it must not be overlooked, that he
had means of knowing that the master was not acting rightly.
He consequently bought at his peril, and if the owner, or
one having his right, chooses to dispute his title, he must
yield.f ‘

II. But even if the sale was proper under the circum-
stances, we insist that the purchaser Riviere, took the title
subject to all existing liens.

Vessels, unlike other chattels, are subject to various mari-
time liens, necessarily secret, not requiring possession, and
not obvious to strangers, yet protected from reasons of policy
in all maritime states. Such are the liens created by bot-
tomry; for repairs in a foreign port on the credit of the
ship; of the owner of the cargo for its safe transportation
and delivery; of the salvor; of the sailor for wages; of ma-
terial men; the lien caused by a tortious collision; and
others, all recognized by law, essential to the interest of
commerce, constantly enforced by courts of admiralty, the
existence of which are never apparent, and not always

known to the master and owners, and therefore not to be

* The Sarah Ann, 18 Peters, 401.
1 Post v. Jones, 19 Howard, 158.
I The Bonita, Lushington, 264.

-
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learned by inquiry; valuable rights. Does the master of
the vessel by a sale, destroy them, seamen’s wages and all ?

There is no analogy between a decree of a court of ad-
miralty and the act of a master in making a sale. In the
one case notice is given to all the world: any person inter-
ested has the right to appear, and in case of sale the proceeds
are paid into court for the benefit of all concerned. In the
other, no notice is given to any one, unless by the advertise-
ment of a sale at auction; no one has the right or power to
interfere, and the proceeds are paid to the master, who, as
in this case, may appropriate them to his own use.

It is obvious what frauds the establishment of such a rule
would encourage, and what temptations to make fraudulent
sales would be opened. The policy of the law is to discour-
age sales by the master, but this would afford every induce-
ment to make them.

Authorities seem, however, to render argument useless,
for they settle the point, that a maritime lien is not displaced
by a sale.

In The Buropa,* it was held that a lien for damage by col-
lision was not defeated by a sale to a bond fide purchaser
without notice. A similar view has been taken in our own
country as to the lien of a shipper for damages.}

In The Catharine,} a sale by the master, in a port of distress,
was held not to devest lien of a lender on bottomry. Dr.
Lushington says: :

“I think that a British vessel coming into a foreign port can-
not be sold by the master, so as to . . . . extinguish all mortgage
claims and liens on bottomry or wages, even in a case of neces-
sity. It is the duty of foreign purchasers to open their eyes and
to take care what kind of a bargain they make, that they guard
themselves against liens which adhere to the ship.”

The authority of the master even in regard to the owners
* 8 Law Times, 868.

i The Rebecca, Ware, 212. See also on the subject generally, The Eliza
Jane, Sprague, 152, and The Nymph, Swabey, 87.

1 1 English Law and Equity, 679.
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is watched with jealousy. How much more ought it to be
in regard to those who have not appointed him, but who as
lenders may be concerned more than owners themselves!
Is it said that the master is acting for all concerned? Con-
cerned in what? In whether, of course, there shall be a sale.
If their liens are devested, mariners, lenders on bottomry and
other lien creditors are concerned. And if the master is
acting for them, the liens are protected. If he is not acting
for them, he is not acting for all concerned; and unless the
law protects them, they are without any protection at the
moment when most needing it. Will it be argued that the
proceeds of the vessel are as good as the vessel, and take
its place? This is not so; for a fraudulent captain easily
disposes of the proceeds of the ship, as he has done here
with those of the cargo sold. The vessel, whether in a good
state or bad, is a better security.

ITT. The purchaser never acquired a valid legal title. The
vessel was struck off to him at auction, and he afterwards
took possession; but it is nowhere alleged or proved that
the master executed a bill of sale in his own name, or that
of the owner. By the general maritime law a bill of sale is
necessary to transfer the title.* It is for him to sustain his
claim and title.

Myr. C. W. Loring, contra, argued :

I. That a necessity has always been held to exist when a
vessel is injured by perils of the sea to such an extent that
the cost of repairs would be more than her value when re-
paired and arrived at her port of destination, and

That if, in the opinion of those best competent to judge,
the vessel so injured is not worth repairing, and the master
acting in good faith, and after careful investigation and con-
ference, upon that opinion sells his vessel, he is justified in
so doing, though it afterwards turns out that the opinion

* The Sisters, 5 Robinson, 188 ; The Segredo, 1 Spinks, 46, per Dr. Lush-
ington ; Atkinson ». Malling, 2 Term, 466 ; Ex parte Halkett, 19 Vesey, 473 ;

.3 Kent’s Commentaries, 186.
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was incorrect, and the vessel could have been repaired at
less cost and less than her value when repaired.

In all the cases cited below,* the vessels were in port
when sold; they were sold by the masters without consult-
ing the owners, and they were afterwards repaired, and all
but one came to England, where they belonged. Yet the
sales were all confirmed by reason of necessity.

But supposing that the vessel could have been repaired
and forwarded, to the advantage of the owners of the cargo.
It is submitted that this is one of those cases where the cir-
cumstances justify the master, though he were mistaken.
Lloyd’s agents, who represent the English underwriters, the
agent of the New York underwriters (persons appointed for
the express purpose of having vessels repaired when it is best
to repair them), three masters of vessels, one of them who
has given his deposition, and all appointed by the Dutch
consul, say, after examining the vessel for a whole forenoon,
and giving their reasons for it, ¢ that they are obliged to
come to the conclusion that it is not possible to make the
necessary repairs in this port in a proper manner.”

In the face of this advice, no master would have dared to
repair the vessel. The underwriters’ agents are selected for
the sole purpose of attending to these matters. From their
knowledge of vessels and of costs of repairs, they are the
best advisers that can be obtained. In 7he Bonila,t Dr.
Lushington did not confirm a sale, principally because Lloyd’s
agent advised repairing, and warned the master against sell-
ing. In Gordon v. Massachusetls Fire and Marine Insurance
(Co.,1 it is said the only alternative left for a master is to
follow advice of the surveyors.

IL. Are the liens discharged 2 A lawful sale of a vessel, of
necessity, by the master, is for all concerned, and passes a
clean title to the purchaser: the proceeds in the master’s
hands take the place of the vessel.

1. Upon examining the authorities, we shall find that it

* The Glasgow, 1 Swabey, 150; The Australia, Id. 484 ; The Margaret
Mitchell, 1d. 882.

1 1 Lushington, 263. 1 2 Pickering, 264.
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has always been considered that the sale was for all concerned.*
Grier, J., for this court, so speaks of it in Post v. Jones.t

2. There are several cases in which liens have been held
to attach to the proceeds of a vessel.}

In the case of The Catharine, cited on the other side, and
where Dr. Lushington says that a sale by master does not
discharge liens, he also says: “I am not satisfied in this case
that there was a necessity for a sale.” It was therefore a
mere dictum where he says, that in a ease of necessity, he
should doubt whether, under such a sale, a ship could be
sold free from lien.

IIT. No bill of sale was necessary, and haud constat but that
one was given,

Mr. Justice DAVIS delivered the opinion of the court.

The principle of maritime law which governs this contro-
versy is too well settled for dispute. Although the power
of the master to sell his ship in any case, without the express
authority of the owner, was formerly denied, yet it is now
the received doctrine of the courts in this country as well as
in England, that the master has the right to sell in case of
actual necessity.

We are not called upon to discuss the reasons for the rule,
nor to cite authorities in its support, because it has repeat-
edly received the sanction of this court.§

From the very nature of the case (the court say), there
must be this implied authority of the master to sell. The
injury to the vessel may be so great and the necessity so
urgent as to justify a sale, and under such circumstances,
the master becomes the agent of all concerned, and is re-

* New England Ins. Co. ». The Sarah Ann, 18 Peters, 402; Patapsco
Ins. Co. ». Southgate, 5 Id. 620, 621; Gordon v». Massachusetts Fire and
Marine Ins. Co., 2 Pickering, 262-4 ; Hunter v. Parker, 7 Meeson & Welsby,
342; Milles v. Fletcher, 1 Douglass, 234.

+ 19 Howard, 158.

t Sheppard ». Taylor, 5 Peters, 675; Willard v. Dorr, 3 Mason, 168;
Brown et al. v. Lull, 2 Sumner, 443.

4 The Patapsco Ins. Co. ». Southgate, 5 Peters, 620 ; The Sarah Ann, 13
1d. 400; Post et al. v. Jones et al., 19 Howard, 157.
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quired to act for their benefit. The sale of a ship becomes
a necessity within the meaning of the commercial law, when
nothing better can be done for the owner, or those concerned
in the adventure. If the master, on his part, has an honest
purpose to serve those who are interested in ship and cargo,
and can clearly prove that the condition of his vessel required
him to sell, then he is justified. As the power is liable to
abuse, it must be exercised in the most perfect good faith,
and it is the duty of courts and juries to watch with great
care the conduct of the master. In order to justify the sale,
good faith in making it and the necessity for it must both
concur, and the purchaser, to protect his title, must be able
to show their concurrence. The question is not whether it
is expedient to break up a voyage and sell the ship, but
whether there was a legal necessity to do it. If this can be
shown, the master is justified; otherwise not. And this
necessity is a question of fact, to be determined in each case
by the circumstances in which the master is placed, and the
perils to which the property is exposed.

If the master can within a reasonable time consult the
owners, he is required to do it, because they should have an
opportunity to decide whether in their judgment a sale is
necessary. And he should never sell, when in port with a
disabled ship, without first calling to his aid disinterested
persons of skill and experience, who are competent to ad-
vise, after a full survey of the vessel and her injuries,
whether she had better be repaired or sold. And although
his authority to sell does not depend on their recommenda-
tion, yet, if they advise a sale, and he acts on their advice,
he is in a condition to furnish the court or jury reviewing
the proceedings, strong evidence in justification of his con-
duct.

The facts of this case bring it within these well-settled
principles of maritime law, and clearly show that the master
was justified in terminating his voyage and selling his ship.
When the voyage began, the ship was seaworthy and well
provided, but after she had been at sea a short time, she
became disabled during a violent storm, and with great dif:
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ficulty was taken into the harbor of Port au Prince. The
master at once entered his protest before the Dutch consul
general (the ship being owned in Amsterdam), who caused
three surveys to be made of the condition of the vessel. No
action was taken on the first survey, but the result of the
second was to incur an expense of one thousand Spanish
dollars in partial repairs, decided by it to be practicable, and
recommended, in order that the ship should be put in a
proper condition to proceed on her voyage to Boston. In
making these partial repairs, one of the sides of the vessel
was uncovered, disclosing additional damages, of a serious
character, not previously ascertainable, which caused the
consul general to order a third survey. This third and final
survey was thorough and complete. The men who made it
were captains of vessels, temporarily detained in port, and
the agents of American and English underwriters. No per-
sons could be more competent to advise, or from the nature
of their employment, better acquainted with the structure
of vessels, and the cost of repairing them.

Their report is full and explicit. After the advice given
in it, the master, who was bound to look to the interest of
all parties concerned in the adventure, had no alternative
but to sell. In the face of it, had he proceeded to repair his
vessel, he would have been culpable. Being in a distant
port, with a disabled vessel, seeking a solution of the diffi-
culties surrounding him ; at a great distance from his
owners; with no direct means of communicating with them;
and having good reason to believe the copper of his vessel
was displaced, and that worms would work her destruction,
what course so proper to pursue, as to obtain the advice
“of that body of men, who by the usage of trade have been
immemorially resorted to on such occasions ?’* No prudent
man, under the circumstances, would have failed to follow
their advice, and the state of things, as proved in this case,
imposed on the master a moral necessity to sell his vessel
and reship his cargo.

* Gordon v. Mass. Ins. Co., 2 Pickering, 264.
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But it is said, the fact that the vessel was repaired by the
purchaser and sent to Boston, disproves this necessity. Not'
so. It may tend to prove the surveyors were mistaken, but
does not affect the question of the duty of the master to fol-
low their advice, when given in such strong terms, and with
no evidence before him that it was erroneous. But in fact,
the surveyors did not err in their conclusion that the vessel
was not worth the cost of repairs, as the amount in the
registry of the court for which the vessel was sold in Boston,
will fail to reimburse the claimant the money expended by
him, in purchasing and repairing her.

It is insisted, even if the circumstances were such as to
justify the sale and pass a valid title to the vendee, he,
nevertheless, took the title subject to all existing liens. If
this position were sound, it would materially affect the inter-
ests of commerce; for, as exigencies are constantly arising,
requiring the master to terminate the voyage as hopeless,
and sell the property in his charge for the highest price he
can get, would any man of common prudence buy a ship
sold under such circumstances, if he took the title encum-
bered with secret liens, about which, in the great majority
of cases, he could not have the opportunity of learning any-
thing? The ground on which the right to sell rests is, that
in case of disaster, the master, from necessity, becomes the
agent of all the parties in interest, and is bound to do the
best for them that he can, in the condition in which he is
placed, and, therefore, has the power to dispose of the prop-
erty for their benefit. When nothing better can be done
for the interest of those concerned in the property than to
sell, it is a case of necessity, and as the master acts for all, and
13 the agent of all, he sells as well for the lien-holder as the
owner. The very object of the sale, according to the uni-
form current of the decisions, is to save something for the
benefit of all concerned, and if this is so, the proceeds of the
ship, necessarily, by operation of law, stand in place of the
ship. Tf the ship can only be sold in case of necessity,
Where the good faith of the master is unquestioned, and if it
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be the purpose of the sale to save something for the parties
in interest, does not sound policy require a clean title to be
given the purchaser in order that the property may bring its
full value? If the sale is impeached, the law imposes on the
purchaser the burden of showing the necessity for it, and
this he is in a position to do, because the facts which con-
stitute the legal necessity are within his reach; but he can-
not know, nor be expected to know, in the exercise of rea-
sonable diligence, the nature and extent of the liens that
have attached to the vessel. Without pursuing the subject
further, we are clearly of the opinion, when the ship is law-
fully sold, the purchaser takes an absolute title devested of
all liens, and that the liens are transferred to the proceeds
of the ship, which, in the sense of the admirdlty law, be-
comes the substitute for the ship.

The title of Riviere, the claimant, was questioned at the
bar, because he did not prove the master executed to him 2
bill of sale of the vessel. We do not clearly see how this
question is presented in the record, for there is no proof,
either way, on the subject, but if it is, it is easily answered.
A bill of sale was not necessary to transfer the title to the
vessel. After it was sold and delivered, the property was
changed, and no written instrument was needed to give
effect to the title. The rule of the common law on this
subject has not been altered by statute. The law of the
United States, which requires the register to be inserted in
the bill of sale on every transfer of a vessel, applies only to
the character and privileges of the vessel as an American
ship. It has no application to this vessel and this case.®

DECREE AFFIRMED.

#* Wendover ». Hogeboom, 7 Johnson, 308; Sharp ». United States In-
surance Co., 14 Id. 201; Weston ». Penniman, 1 Mason, 306.
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StEAMSHIP COMPANY ». PORTWARDENS.

A statute of a State enacting that the masters and wardens of a port within
it, should be entitled to demand and receive, in addition to other fees,
the sum of five dollars, whether called on to perform any service or not,
for every vessel arriving in that port, is a regulation of commerce within
the meaning of the Constitution, and also, a duty on tonnage, and is un-
constitutional and void.

Error to the Supreme Court of Louisiana.

The Constitution of the United States ordains that Con-
gress shall have the power to “regulate commerce with
foreign nations and among the several States;” that “mno
State shall, without the consent of the Congress, lay any
imposts or duties on imports or exports, except what may
be absolutely necessary for executing its inspection laws;”
and that “no State shall, without the consent of Congress,
lay any duty on tonnage.”

With these prohibitions of the Constitution upon State
legislation in force as the supreme law of the land, a statute
of the State of Louisiana, passed on the 15th of March, 1855,
enacted that the master and wardens of the port of New
Orleans should be entitled to demand and receive, in addi-
tion to other fees, the sum of five dollars, whether called on
to perform any service or not, for every vessel arriving in that
port.

Under this act the sum of five dollars was demanded of
the steamship Charles Morgan, belonging to the Southern
Steamship Company of New Orleans, and payment being
refused, suit was brought against the owner and judgment
recovered in a justice’s court, which judgment was subse-
quently affirmed by the Supreme Court of the State. The
object of this suit in error was to reverse that judgment.

The question presented by the record, therefore, was this
Is the act of the legislature of Louisiana repugnant to the
Constitution of the United States ?
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Mr. Durant, for the Port-Master and Wardens, defendants in
error :

The statute in question is.not within any of the prohibi-
tions of the Constitution.

1. It is not an attempt to ““ regulate commerce.” Ttis but
a regulation of the police of the port of New Orleans, and
belongs to that class of laws which it will be admitted that
the States have a right to enact; such as inspection, quaran-
tine and health laws, and those regulating their pilots, or
internal commerce, &ec.

2. Nor can the fee of five dollars allowed to the port-
wardens be viewed as an “impost or duty on imports or
exports.” The fee is to be paid to the wardens for the same
reason that half pilotage is to be paid to pilots when they
offer their services, although the services are not accepted.
It has always been held that this part of the pilotage law is
constitutional.* The office and functions of portwardens
are as indispensable for the purposes of navigation and com-
merce, as the office and functions of pilots.

3. Nor yet is it a ““ duty upon tonnage,” which by neces-
sary intendment is a duty proportioned to the tonnage of
the vessel; that is to say, a certain rate or so much per ton.

Mr. 8. N, Salomon, contra.

The CHIEF JUSTICE delivered the opinion of the court.

That the power to regulate commerce with foreign nations
and among the States is vested in Congress, and that no
State without the consent of Congress can lay any duties or
imposts on imports or exports, except what may be abso-
lutely necessary for executing its inspection laws, or any
duty of tonnage, are familiar provisions of the Constitution,
which have been frequently and thoroughly examined in
former judgments of this court.

The power to regulate commerce was given to Congress
in comprehensive terms, and with the single exception of the

¥ Cooley v. Board of Wardens, 12 Howard, 299.
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power to lay duties on exports. And it was thus given, so
far as it relates to commerce between the States, with the
obvious intent to place that commerce beyond interruption
or embarrassment arising from the conflicting or hostile
State regulations.

At the same time it was not intended to interfere with the
exercise of State authority upon subjects properly within
State jurisdiction. The power to enact inspection laws is
expressly recognized as not affected by the grant of power
to regulate commerce. And some other powers, the exer-
cise of which may, in various degrees, affect commerce, have
always been held not to be within the grant to Congress.
To this class it is settled belong quarantine and other health
laws, laws concerning the domestic police, and laws regulat-
ing the internal trade of a State.

There are other cases in which, either by express provi-
sion or by omission to exercise its own powers, Congress
has left to the regulation of States matters clearly within its
commercial powers, Of this deseription were the pilot laws
recognized as valid by the act of 1789,* and 1837.1

That the act of the legislature of Louisiana is a regulation
of commerce can hardly be doubted. It imposes a tax upon
every ship entering the port of New Orleans, to be collected
upon every entry. In the case of a steamer plying between
that port and ports in adjoining States of Alabama or Texas,
it becomes a serious burden, and works ‘the very mischief
against which the Constitution intended to protect commerce
among the States.

It is claimed, however, that the tax is for compensation
to the master and wardens, whose duty it is to perform,
when called upon, the various services required of port-
wardens, and that the law for its collection stands therefore
on the same constitutional grounds as the State laws author-
1zing the collection of pilotage.

But there are two answers to this proposition.

The first is, that no act of Congress recognizes such laws

* 1 Stat. at Large, 54. T 6 1d. 153.
VOL. VI. 3
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as that of Louisiana as proper and beneficial regulations,
while the State laws in respect to pilotage are thus recog-
nized.

The second is, that the right to recover pilotage and half
pilotage, as prescribed by State legislation, rests not only
on State laws but upon contract. Pilotage is compensation
for services performed; half pilotage is compensation for
services which the pilot has put himself in readiness to per-
form by labor, risk, and cost, and which he has actually
offered to perform.* But in the case before us there were
no services and no offer to perform any. The State law is
express. It subjects the vessel to the demand of the master
and wardens, ¢ whether they be called on to perform any
service or not.”

It may be true that the existence of such a body of men
is beneficial to commerce, but the same is true of the gov-
ernment of the State, of the city government, of the courts,
of the whole body of public functionaries. If the constitu-
tionality of the charge for the benefit of the master and
wardens can be maintained upon the ground that it secures
compensation for services, it is difficult to perceive upon
what grounds the constitutionality of any State law imposing
taxes for the benefit of the State government upon vessels
landing in its ports, can be questioned.

We think it quite clear, therefore, that the regulation of
commerce made by the act before us comes within none of
the limitations or exceptions to the general rule of the Con-
stitution that the regulation of commerce among the States
is in Congress.

We think, also, that the tax imposed by the act of Loul-
siana is, in the fair sense of the word, a duty on tonnage. In
the most obvious and general sense it is true, those words
describe a duty proportioned to the tonnage of the vessel; 2
certain rate on each ton. But it seems plain that, taken in this
restricted sense, the constitutional provision would not fully

accomplish its intent. The general prohibition upon the
e

* Steamship Company v. Joliffe, 2 Wallace, 450.
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States against levying duties on imports or exports would
have been ineffectual if 1t had not been extended to duties
on the ships which serve as the vehicles of conveyance.
This extension was doubtless intended by the prohibition
of any duty of tonnage. It was not only a pro rata tax which
was prohibited, but any duty on the ship, whether a fixed
sum upon its whole tonnage, or a sum to be ascertained by
comparing the amount of tonnage with the rate of duty.

In this view of the case, the levy of the tax in question is
expressly prohibited.

On the whole we are clearly of opinion that the act of the
legislature of Louisiana is repugnant to the Constitution,
and that the judgment of the Supreme Court of the State

must therefore be
REVERSED.

CRANDALL ». STATE oF NEVADA.

1. A special tax on railroad and stage companies for every passenger carried
out of the State by them is a tax on the passenger for the privilege of
passing through the State by the ordinary modes of travel, and is not
a simple tax on the business of the companies.

2. Such a tax imposed by a State is not in conflict with that provision of
the Federal Constitution which forbids a State to lay a duty on exports.

3. The power granted to Congress to regulate commerce with foreign
nations and among the States, includes subjects of legislation which are
necessarily of a national character, and, therefore, exclusively within
the control of Congress.

4. Butitalsoincludes matters of a character merely local in their operation,
as the regulation of port pilots, the authorization of bridges over navi-
gable streams and perhaps others, and upon this class of subjects the
State may legislate in the absence of any such legislation by Congress.

5. If the tax on passengers when carried out of the State be called a regu-
lation of commerce, it belongs to the latter class; and there being no
legislation of Congress on the same subject the statute will not be void
as a regulation of commerce.

6. The United States has a right to require the service of its citizens at the
seat of Federal government, in all executive, legislative, and judicial
departments; and at all the points in the several States where the func-
tions of government are to be performed.
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7. By virtue of its power to make war and to suppress insurrection, the
government has a right to tlanbport troops through all parts of the
Union by the usual and most expeditious modes of transportation.

8. The citizens of the United States have the correlative right to approach
the great departments of the government, the ports of entry through
which commerce is conducted, and the various Federal offices in the
States.

9. The taxing power being in its nature unlimited over the subjects within
its control, would enable the State governments to destroy the above-
mentioned rights of the Federal government and of its citizens if the
right of transit through the States by railroad and other ordinary modes
of travel were one of the legitimate objects of State taxation,

10. The existence of such a power in the States is, therefore, inconsistent
with objects for which the Federal government was established and
with rights conferred by the Constitution on that government and on
the people. An exercise of such a power is accordingly void.

Error to the Supreme Court of Nevada.

In 1865, the legislature of Nevada enacted that  there
shall be levied and collected a capitation tax of one dollar
upon every person leaving the State by any railroad, stage
coach, or other vehicle engaged or employed in the business
of transporting passengers for hire,” and that the proprietors,
owners, and corporations so engaged should pay the said tax
of one dollar for each and every person so conveyed or trans-
ported from the State. For the purpose of collecting the
tax, another section required from persons engaged in such
business, or their agents, a report every month, under oath,
of the number of passengers so transported, and the payment
of the tax to the sheriff or other proper officer.

With the statute in existence, Crandall, who was the agent
of a stage company engaged in carrying passengers through
the State of Nevada, was arrested for refusing to report the
number of passengers that had been carried by the coaches
of his company, and for refusing to pay the tax of one dollar
imposed on each passenger by the law of that State. He
pleaded that the law of the State under which he was prose-
cuted was void, because it was in conflict with the Constitu-
tion of the United States; and his plea being overruled, the
case came into the Supreme Court of the State. That court—
considering that the tax laid was notan impost on exports,”’
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nor an interference with the power of Congress ““to regulate
commerce among the several States”’—decided against the
right thus set up under the Federal Constitution.

Its judgment was now here for review,

No counsel appeared for the plaintiff in error, Crandall, nor
was any brief filed in his behalf.

Mr. P. Phillips, who filed a brief for Mr. 1. J. D. Fuller,
Jor the State of Nevada :

The law in question is not in conflict with that clause of
the Constitution of the United States, which provides that
“no State shall, without the consent of Congress, lay any
imposts or duties on imports or exports,” &e. LPersons carried
out of a State are not ¢ exports”” within the meaning of this
clause. An export is a “thing exported,” not a person.*

Nor in conflict with the provision that ¢ Congress shall
have power to regulate commerce among the “several
States,” &e¢. The grant of power here given to Congress has
never yet been exercised by it. It has enacted no statute
upon the subject of inter-state travel. And while thus dor-
mant and not exercised by Congress, it does not deprive the
several States of the power to regulate commerce among
themselves, a power which confessedly belonged to them
before the adoption of the Constitution of the United States.
In all decided cases where analogous laws of the several
States have been held unconstitutional, it has been because
of their alleged conflict with laws actually enacted by Congress
under the power given that body by the Constitution ¢ to
regulate commerce with foreign nations and with Indian
tribes.” In such case of course the State law must give
way. ¥

* Brown v. State of Maryland, 12 Wheaton, 438; City of New York v.
Miln, 11 Peters, 186 ; License Cases, 5 Howard, 594.

T Gibbons ». Ogden, 9 Wheaton, 200 ; Houston ». Moore, 5 Id. 21; Will-
son v. Blackbird Creek Marsh Company, 2 Peters, 252; Brown v. State of
Maryland7 12 Wheaton, 448; License Cases, 5 Howard, 504, 574, 578, 579,
580-6 ; Ib. 607, 618, 619, 624-5.
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In addition the law in question is not intended as a regu-
lation of commerce among the States, but as a lax for the
support of the State government. A law passed thus diverso
intuitu does not become a regulation of commerce merely
because in its operation it may bear indirectly upon com-
merce.*

The power of taxation, like the police power, is indispen-
sable to the existence of a State government, and it has
never been pretended that it is impaired by any clause of the
Federal Constitution, except so far and in such respects as
that instrument expressly prohibits it. To take away that
power by inference would be to open the way for entire de-
struction of State government.}

Finally. The tax in question is not a poll-tax, nor can it
be made so by being described by the law as a ¢ capitation
tax.” It is notlevied on,nor paid by the passenger himself;
but it is paid by the common carrier, at the rate of so much
for each passenger carried by him. It is strictly a tax on
his business, graduated by the amount of such business, as
are license taxes, which often are made to vary pro rate with
the amount of business done by the person taking the license.
Suppose that the State, after examining the affairs of this
particular stage company, had found that it carried a thou-
sand passengers per year, and without any reference to what
they had observed, laid a tax of a thousand dollars a year on
all stage companies engaged in business like that of Cran-
dall. Would that tax be unconstitutional? The State
makes roads. It keeps them in repair. It must in some
way be paid in order to be able to do all this. And what
difference does it make whether it be paid by a tax of one
dollar on each passenger, or by the same sum collected at a
toll-gate, or by a gross sum for a license?

Nor does the tax become a poll-tax by falling ultimately

% Gibbons v. Ogden, 9 Wheaton, 201-4; City of New York v. Miln, 11

Peters, 102.
+ Cases generally cited ante; McCulloch v. State of Maryland, 4 Whea-

ton, 816, 427-36.
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npon the passengers carried, any more than does the tax
upon liquors become a poll-tax because ultimately paid by
him who drinks the liquor. It remains a tax upon the busi-
ness, whoever pays 1t at last.

Mr. Justice MILLER delivered the opinion of the court.

The question for the first time presented to the court by
this record is one of importance. The proposition to be
considered is the right of a State to levy a tax upon persons
residing in the State who may wish to get out ot it, and upon
persons not residing in it who may have occasion to pass
through it.

It is to be regretted that such a question should be sub-
mitted to our consideration, with neither brief nor argument
on the part of plaintiff in error. But our regret is dimin-
ished by the reflection, that the principles which must govern
its determination have been the subject of much considera-
tion in cases heretofore decided by this court.

It is claimed by counsel for the State that the tax thus
levied is not a tax upon the passenger, but upon the busi-
ness of the carrier who transports him.

It the act were much more skilfully drawn to sustain this
hypothesis than it is, we should be very reluctant to admit
that any form of words, which had the effect to compel every
person traveliing through the country by the common and
usual modes of public conveyance to pay a specific sum to
the State, was not a tax upon the right thus exercised. The
statute before ns is not, however, embarrassed by any nice
difficulties of this character. The langnage which we have
just quoted is, that there shall be levied and collected a capi-
tation tax upon every person leaving the State by any rail-
road or stage coach; and the remaining provisions of the
act, which refer to this tax, only provide a mode of collect-
ing it. The officers and agents of the railroad companies,
and the proprietors of the stage coaches, are made responsi-
ble for this, and so become the collectors of the tax.

We shall have occasion to refer hereafter somewhat in
detail, to the opinions of the judges of this court in Zhe Pas-
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senger Cuses,* in which there were wide differences on seve-
ral points involved in the case before us. In the case from
New York then under consideration, the statute provided
that the health commissioner should be entitled to demand
and receive from the master of every vessel that should ar-
rive in the port of New York, from a foreign port, one dol-
lar and fifty cents for every cabin passenger, and one dollar
for each steerage passenger, and from each coasting vessel,
twenty-five cents for every person on board. That statute
does not use language so strong as the Nevada statute, in-
dicative of a personal tax on the passenger, but merely taxes
the master of the vessel according to the number of his pas-
sengers ; but the court held it to be a tax upon the passenger,
and that the master was the agent of the State for its collec-
tion. Chief Justice Taney, while he differed from the ma-
jority of the court, and held the law to be valid, said of the
tax levied by the analogous statute of Massachusetts, that
“its payment is the condition upon which the State permits
the alien passenger to come on shore and mingle with its
citizens, and to reside among them. It is demanded of the
captain, and not from every separate passenger, for conveni-
ence of collection. But the burden evidently falls upon the
passenger, and he, in fact, pays it, either in the enhanced
price of his passage or directly to the captain before he is
allowed to embark for the voyage. The nature of the trans-
action, and the ordinary course of business, show that this
must be so.”

Having determined that the statute of Nevada imposes a
tax upon the passenger for the privilege of leaving the State,
or passing through it by the ordinary mode of passenger
travel, we proceed to inquire if it is for that reason in con-
flict with the Coustitution of the United States.

In the argument of the counsel for the defendant in error,
and in the opinion of the Supreme Court of Nevada, which
is found in the record, it is assumed that this question must
be decided by an exclusive reference to two provisions of

* 7 Howard, 283.
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the Constitution, namely : that which forbids any State, with-
out the consent of Congress, to lay any imposts or duties on
imports or exports, and that which confers on Congress the
power to regulate commerce with foreign nations and among
the several States.

The question as thus narrowed is not free from difficul-
ties. Can a citizen of the United States travelling from one
part of the Union to another be called an export? It was
insisted in The Passenger Cases to which we have already
referred, that foreigners coming to this country were im-
ports within the meaning of the Constitution, and the pro-
vision of that instrument that the migration or importation
of such persons as any of the States then existing should
think proper to admit, should not be prohibited prior to the
year 1808, but that a tax might be imposed on such impor-
tation, was relied on as showing that the word import, ap-
plied to persons as well as to merchandise. It was answered
that this latter clause had exclusive reference to slaves, who
were property as well as persons, and therefore proved noth-
ing. While some of the judges who concurred in holding
those laws to be unconstitutional, gave as one of their rea-
sons that they were taxes on imports, it is evident that this
view did not receive the assent of a majority of the court.
The application of this provision of the Constitution to the
proposition which we have stated in regard to the ecitizen,
is still less satisfactory than it would be to the case of for-
eigners migrating to the United States.

But it is unnecessary to consider this point further in the
view which we have taken of the case.

As regards the commerce clause of the Constitution, two
propositions are advanced on behalf of the defendant in error.
L. That the tax imposed by the State on passengers is not a
regulation of commerce. 2. That if it can be so considered,
1t is one of those powers which the States can exercise, until
Congress has so legislated, as to indicate its intention to ex-
clude State legislation on the same subject.

The proposition that the power to regulate commerce, as
granted to Congress by the Constitution, necessarily excludes
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the exercise by the States of any of the power thus granted,
is one which has been much counsidered in this court, and
the earlier discussions left the question in much doubt. As
late as the January Term, 1849, the opinions of the judges
in The Passenger Cases show that the question was considered
to be one of much importance in those cases, and was even
then unsettled, though previous decisions of the court were
relied on by the judges themselves as deciding it in different
ways. It was certainly, so far as those cases affected it, left
an open question.

In the case of Cooley v. Board of Wardens,* four years later,
the same question came directly before the court in refer-
ence to the local laws of the port of Philadelphia concerning
pilots. It was claimed that they constituted a regualation of
commerce, and were therefore void. The court held that
they did come within the meaning of the term  to regulate
commerce,” but that until Congress made regulations con-
cerning pilots the States were competent to do so.

Perhaps no more satisfactory solution has ever been given
of this vexed question than the one furnished by the court
in that case. After showing that there are some powers
granted to Congress which are exclusive of similar powers
in the States because they are declared to be so, and that
other powers are necessarily so from their very natare, the
court proceeds to say, that the authority to regnlate commerce
with foreign nations and among the States, includes within its
compass powers which can only be exercised by Congress,
as well as powers which, from their nature, can best be ex-
ercised by the State legislatures; to which latter class
the regulation of pilots belongs.  Whatever subjects of
this power are in their nature national, or admit of one uni-
form system or plan of regulation, may justly be said to be
of such a nature as to require exclusive legislation by Con-
gress.” In the case of Glilman v. Philadelphia,t this doctrine
is reaffirmed, and under it a bridge across a stream naviga-
ble from the ocean, authorized by State law, was held to be

* 12 Howard, 299. + 8 Wallace, 713.




Dec. 1867.] CORANDALL v. STATE OF NEVADA. 43

Opinion of the court.

well authorized in the absence of any legislation by Congress
affecting the matter.

It may be that under the power to regulate cornmerce
among the States, Congress has authority to pass laws, the
operation of which would be inconsistent with the tax im-
posed by the State of Nevada, but we know of no such
statute now in existence. Inasmuch, therefore, as the tax
does not itself institute any regulation of commerce of a
national character, or which has a uniform operation over
the whole country, it is not easy to maintain, in view of the
principles on which those cases were decided, that it violates
the clause of the Federal Constitution which we have had
under review.

But we do not concede that the question before us is to be
determined by the two clauses of the Constitution which we
have been examining.

The people of these United States constitute one nation.
They have a government in which all of them are deeply
interested. This government has necessarily a capital estab-
lished by law, where its principal operations are conducted.
Here sits its legislature, composed of senators and repre-
sentatives, from the States and from the people of the States.
Here resides the President, directing through thousands of
agents, the execution of the laws over all this vast country.
Here is the seat of the supreme judicial power of the nation,
to which all its citizens have a right to resort to claim justice
at its hands. Ilere are the great executive departments,
administering the offices of the mails, of the public lands, of
the collection and distribution of the public revenues, and
of our foreign relations. These are all established and con-
ducted under the admitted powers of the Federal govern-
ment.  That government has a right to call to this point any
or all of its citizens to aid in its service, as members of the
Congress, of the courts, of the exccutive departments, and
to fill all its other offices; and this right cannot be made to
depend upon the pleasure of a State over whose territory
they must pass to reach the point where these services must
be rendered. The government, also, has its offices of secon-
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dary importance in all other parts of the country. On the
sea-coasts and on the rivers it has its ports of entry. In the
interior it has its land offices, its revenue offices, and its sub-
treasuries. In all these it demands the services of its citi-
zens, and is entitled to bring them to those points from all
quarters of the nation, and no power can exist in a State to
obstruet this right that would not enable it to defeat the
purposes for which the government was established.

The Federal power has a right to declare and prosecute
wars, and, as a necessary incident, to raise and transport
troops through and over the territory of any State of the
Union.

If this right is dependent in any sense, however limited,
upon the pleasure of a State, the government itself may be
overthrown by an obstruction to its exercise. Much the
largest part of the transportation of troops during the late
rebellion was by railroads, and largely through States whose
people were hostile to the Union. If the tax levied by
Nevada on railroad passengers had been the law of Tennes-
see, enlarged to meet the wishes of her people, the treasury
of the United States could not have paid the tax necessary
to enable its armies to pass through her territory.

But if the government has these rights on her own ac-
count, the citizen also has correlative rights. Ie has the
right to come to the seat of government to assert any claim
he may have upon that government, or to transact any busi-
ness he may have with it. To seek its protection, to share
its offices, to engage in administering its functions. e has
a right to free access to its sea-ports, through which all the
operations of foreign trade and commerce are conducted, to
the sub-treasuries, the land offices, the revenue offices, and
the courts of justice in the several States, and this right is
in its nature independent of the will of any State over whose
soil he must pass in the exercise of it.

The views here advanced are neither novel nor unsup-
ported by authority. The question of the taxing power of
the States, as its exercise has affected the functions of the
Federal government, has been repeatedly considered by this
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court, and the right of the States in this mode to impede or
embarrass the constitutional operations of that government,
or the rights which its citizens hold under it, has been uni-
formly denied.

The leading case of this class is that of Me Culloch v. Mary-
land.* The case is one every way important, and is familiar
to the statesman and the constitutional lawyer. The Con-
gress, for the purpose of aiding the fiscal operations of the
government, had chartered the Bank of the United States,
with authority to establish branches in the different States,
and to issue notes for cireulation. The legislature of Mary-
land had levied a tax upon these circulating notes, which the
bank refused to pay, on the ground that the statute was void
by reason of its antagonism to the Federal Constitution.
No particular provision of the Counstitution was pointed to
as prohibiting the taxation by the State. Indeed, the au-
thority of Congress to create the bank, which was strenu-
ously denied, and the discussion of which constituted an
important element in the opinion of the court, was not based
by that opinion on any express grant of power, but was
claimed to be necessary and proper to enable the govern-
ment to carry out its authority to raise a revenue, and to
transfer and disburse the same. It was argued also that the
tax on the circulation operated very remotely, if at all, on
the only functions of the bank in which the government was
interested. But the court, by a unanimous judgment, held
the law of Maryland to be unconstitutional.

It is not possible to condense the conclusive argument of
Chief Justice Marshall in that case, and it is too familiar to
Justify its reproduction here ; but an extract or two, in which
the results of his reasoning are stated, will serve to show its
applicability to the case before us. ¢That the power of
taxing the bank by the States,” he says, ¢ may be exercised
80 4s to destroy it, is too obvious to be denied. But taxation
15 said to be an absolute power which acknowledges no other
limits than those prescribed by the Constitution, and, like

* 4 'Wheaton, 816.
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sovereign power of any description, is trusted to the discre-
tion of those who use it. But the very terms of this argu-
ment admit that the sovereignty of the State in the article
of taxation is subordinate to, and may be controlled by, the
Constitation of the United States.” Again he says, “We
find then, on just theory, a total failure of the original right
to tax the means employed by the government of the Union
for the execution of its powers. The right never existed,
and the question of its surrender cannot arise.” . . . .
“That the power to tax involves the power to destroy; that
the power to destroy may defeat and render useless the
power to create; that there is a plain repugnance in confer-
ring on one government a power to control the constitutional
measures of another, which other, with respect to those very
means, is declared to be supreme over that which exerts the
control, are propositions not to be denied. If the States may
tax one instrument employed by the government in the
execution of its powers, they may tax any and every other
instrument. They may tax the mail; they may tax the
mint; they may tax patent rights; they may tax the papers
of the custom-house; they may tax judicial process; they
may tax all the means employed by the government to an
excess which would defeat all the ends of government. This
was not intended by the American people. They did not
design to make their government dependent on the States.”

It will be observed that it was not the extent of the tax in
that case which was complained of, but the right to levy any
tax of that character. So in the case before us it may be
said that a tax of one dollar for passing through the State
of Nevada, by stage coach or by railroad, cannot sensibly
affect any function of the government, or deprive a citizen
of any valuable right. But if the State can tax a railroad
passenger one dollar, it can tax him one thousand dollars.
If one State can do this, so can every other State. And
thus one or more States covering the only practicable routes
of travel from the east to the west, or from tie north to the
south, may totally prevent or seriously burden all transporta-
tion of passengers from one part of the country to the other.




Dee. 1867.] CRANDALL v. STATE OF NEVADA. 47

Opinion of the court.

A case of another character in which the taxing power as
exercised by a State was held void because repugnant to the
Federal Constitution, is that of Brown v. The State of Mary-
land . * X

The State of Maryland required all importers of foreign
merchandise, who sold the same by wholesale, by bale or by
package, to take out a license, and this act was claimed to
be unconstitutional. The court held it to be so on three dif-
ferent grounds: first, that it was a duty on imports; second,
that it was a regulation of commerce; and third, that the
importer who had paid the duties imposed by the United
States, had acquired a right to sell his goods in the same
original packages in which they were imported. To say
nothing of the first and second grounds, we have in the
third a tax of a State declared to be void, because it inter-
fered with the exercise of a right derived by the importer
from the laws of the United States. If the right of passing
through a State by a citizen of the United States is one
guaranteed to him by the Constitution, it must be as sacred
from State taxation as the right derived by the importer
from the payment of duties to sell the goods on which the
duties were paid.

In the case of Weston v. The City of Charlestont we have a
case of State taxation of still another class, held to be void as
an interference with the rights of the Federal government.
The tax in that instance was imposed on bonds or stocks
of the United States, in common with all other securities of
the same character. It was held by the court that the free
a'nd successful operation of the government required it at
times to borrow money ; that to borrow money it was neces-
sary to issue this class of national securities, and that if the
States could tax these securities they might so tax them, as
to seriously impair or totally destroy the power of the gov-
ernment to borrow. This case, itself based on the doctrines
advanced by the courtin MeCulloch v. The Siate of Maryland,
has been followed in all the recent cases involving State

e

* 12 Wheaton, 419, + 2 Peters, 449.
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taxation of government bonds, from that of The People of
New York v. Tax Commissioners,* to the decisions of the court
at this term.

In all these cases the opponents of the taxes levied by the
States were able to place their opposition on no express pro-
vision of the Constitution, except in that of Brown v. Mary-
land. But in all the other cases, and in that case also, the
court distinetly placed the invalidity of the State taxes on the
ground that they interfered with an authority of the Federal
government, which was itself only to be sustained as neces-
sary and proper to the exercise of some other power expressly
granted.

In The Passenger Cases, to which reference has already been
made, Justice Grier, with whom Justice Catron concurred,
makes this one of the four propositions on which they held
the tax void in those cases. Judge Wayne expresses his
assent to Judge Grier’s views; and perhaps this ground re-
ceived the concurrence of more of the members of the court
who constituted the majority than any other. But the prin-
ciples here laid down may be found more clearly stated in
the dissenting opinion of the Chief Justice in those cases,
and with more direct pertinency to the case now before us
than anywhere else. After expressing his views fually in
favor of the validity of the tax, which he said had exclusive
reference to foreigners, so far as those cases were concerned,
he proceeds to say, for the purpose of preventing misappre-
hension, that so far as the tax affected American citizens it
could not in his opinion be maintained. He then adds:
“Living as we do under a common government, charged
with the great concerns of the whole Union, every citizen
of the United States from the most remote States or territo-
ries, is entitled to free access, not only to the principal de-
partments established at Washington, but also to its judicial
tribunals and public offices in every State in the Union. . . .
For all the great purposes for which the Federal government
was formed we are one people, with one common country.

* 2 Black, 620.
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We are all citizens of the United States, and as members of
the same community must have the right to pass and repass
through every part of it without interruption, as freely as in
our own States. And a tax imposed by a State, for entering
its territories or harbors, is inconsistent with the rights which
belong to citizens of other States as members of the Union,
and with the objects which that Union was intended to attain.
Such a power in the States could produce nothing but dis-
cord and mutual irritation, and they very clearly do not
possess 1t.”

Although these remarks are found in a dissenting opinion,
they do not relate to the matter on which the dissent was
founded. They accord with the inferences which we have
already drawn from the Constitution itself, and from the
decisions of this court in exposition of that instrument.

Those principles, as we have already stated them in this
opinion, must govern the present case.

Mr. Justice CLIFFORD. T agree that the State law in
question is unconstitutional and void, but I am not able to
concur in the principal reasons assigned in the opinion of
the court in support of that conclusion. On the contrary, I
hold that the act of the State legislature is inconsistent with
the power conferred upon Congress to regulate commerce
among the several States, and I think the judgment of the
court should have been placed exclusively upon that ground.
Strong doubts are entertained by me whether Congress
possesses the power to levy any such tax, but whether so
ornot, Tam clear that the State legislature cannot impose
any such burden upon commerce among the several States,
Such commerce is secured against such legislation in the
Sta.tes by the Constitution, irrespective of any Congressional
action.

The CHIEF JUSTICE also dissents, and concurs in the

views I have expressed.

JUDGMENT REVERSED, and the case remanded to the Su-
preme Court of the State of Nevada, with directions to dis-

Charge the plaintiff in error from custody.
VOL. VI. 4
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STATE oF GEORGIA ¥. STANTON.

1. A bill in equity filed by one of the United States to enjoin the Secretary
of War and other officers who represent the Exccutive authority of the
United States from carrying into execution certain acts of Congress, on
the ground that such execution would annul and totally abolish the ex-
isting State government of the State and establish another and different
one in its place—in other words, would overthrow and destroy the cor-
porate existence of the State by depriving it of all the means and instru-
mentalities whereby its existence might, and otherwise would be main-
tained—calls for a judgment upon a political question, and will therefore
not be entertained by this court.

2. This character of the bill is not changed by the fact that in setting forth
the political rights sought to be protected, the bill avers that the State
has real and personal property (as for example, the public buildings, &e.),
of the enjoyment of which, by the destruction of its corporate existence,
the State will be deprived; such averment not being the substantive
ground of the relief sought.

THIs was a bill filed April 15, 1867, in this court, invoking
the exercise of its original jurisdiction, against Stanton,
Secretary of War; Grant, General of the Army, and Pope,
Major-General, assigned to the command of the Third Mili-
tary District, consisting of the States of Georgia, Florida,
and Alabama (a district organized under the Acts of Con-
gress of the 2d March, 1867, entitled “ An act to provide for
the more efficient government of the rebel States,” and an
act of the 23d of the same month supplementary thereto),
for the purpose of restraining the defendants from carrying
into execution the several provisions of these acts; acts
known in common parlance as the “ Reconstraction Acts.”
Both these acts had been passed over the President’s veto.

[The former of the acts, reciting that no legal State govern-
ments or adequate protection for life or property now existed
in the rebel States of Virginia and North Carolina, South
Carolina, Georgia, Mississippi, Alabama, Louisiana, Florida,
Texas, and Arkansas, and that it was necessary that peace
and good order should be enforced in them until loyal and
republican State governments could be legally established,
divided the States named into five military districts, and
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made it the duty of the President to assign to each one an
officer of the army, and to detail a suflicient military force
to enable him to perform his duties and enforce his authority
within his district. It made it the duty of this officer to pro-
tect all persons in their rights, to suppress insurrection, dis-
order, violence, and to punish, or cause to be punished, all
disturbers of the public peace and criminals, either through
the local civil tribunals or through military commissions, which
the act authorized. It provided, further, that when the
people of any one of these States had formed a constitution
in conformity with that of the United States, framed by a
convention of delegates elected by male citizens, &ec., of
twenty-one yearsold and upwards, ¢ of whatever race, color,
or previous condition,” who had been residents in it for one
year, ¢ except such as may be disfranchised for participation
in the rebellion,” &c., and when such constitution should pro-
vide, &c., and should be ratified by a majority of the persons
voting on the question of ratification, who were qualified for
electors as delegates, and when such constitution should have
been submitted to Congress for examination and approval,
and Congressshould have approved the same, and when the
State by a vote of its legislature elected under such constitu-
tion should have adopted a certain article of amendment
named, to the Constitution of the United States, and ordain-
ing among other things that “all persons born or naturalized
in the United States, and subject to the jurisdiction thereof,
are citizens of the United States, and of the State where they
reside,” and when such article should have become a part
of the Constitution of the United States, then that the States
respectively should be declared entitled to representation in
Congress, and the preceding part of the act become inopera-
tive; and that until they were so admitted any civil govern-
ments which might exist in them should be deemed pro-
visional only, and-subject to the paramount authority of the
United States, at any time to abolish, modify, control, or
supersede them.

The second of the two acts related chiefly to the registra-
tion of voters who were to form the new constitutions of the
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States in question, and which registration by the act, could
include only those persons who took and subscribed a certain
oath set forth in such second act, as that they had ¢ not been
disfranchised for participation in any rebellion or civil war
against the United States,” &c.]

The bill set forth the existence of the State of Georgia,
the complainant, as one of the States of this Union under
the Constitution; the civil war of 1861-1865 in which she
was involved ; the surrender of the Confederate armies in the
latter year, and submission to the Constitution and laws of
the Union; the withdrawal of the military government from
Georgia by the President, commander-in-chief of the army;
and, the revival and reorganization of the civil government
of the State with his permission; and that the government
thus reorganized was in the possession and enjoyment of all
the rights and privileges in her several departments—execu-
tive, legislative, and judicial—belonging to a State in the
Union under the Constitution, with the exception of a repre-
sentation in the Senate and House of Representatives of the
United States.

It set forth further that the intent and design of the acts
of Congress, as was apparent on their face and by their terms,
was to overthrow and to annul this existing State govern-
ment, and to erect another and different government in its
place, unauthorized by the Constitution and in defiance of
its guarantees; and that, in furtherance of this intent and
design, the defendants (the Secretary of War, the General
of the Army, and Major-General Pope), acting under orders
of the President, were about setting in motion a portion of
the army to take military possession of the State, and
threatened to subvert her government, and to subject her
people to military rule; that the State was wholly inadequate
to resist the power and foree of the Executive Department
of the United States. She therefore insisted that such pro-
tection could, and ought, to be afforded by a decree, or order,
of this court in the premises.

The bill then prayed that the defendants might be re-
strained :
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1. From issuing any order, or doing, or permitting any
act or thing within or concerning the State of Georgia,
which was or might be directed or required of them, or any
of them, by or under the two acts of Congress.

2. From causing to be made any registration within the
State, as specified and prescribed in the last of the aforesaid
acts.

3. From administering, or causing to be administered
within the State, the oath or affirmation prescribed in said act.

4. From holding, or causing to be held within the State,
any such election, or elections, or causing to be made any
return of any such elections for the purpose of ascertaining
the result of the same according to said act.

5. From holding, or causing to be held within the State,
any such convention as is prescribed therein.

The bill in setting forth the political rights of the State of
Georgia, and of its people sought to be protected, averred
among other things, that the State was owner of certain real
estate and buildings therein (the State capitol, at Milledge-
ville, and Executive mansion), and of other real and personal
property, exceeding in value $5,000,000; and that putting
the acty of Congress-into execution and destroying the State
would deprive it of the possession and enjoyment of its prop-
erty. This reference and statement were not set up, how-
ever, as a specific or independent ground of relief, but ap-
parently only by way of showing one of the grievances
resulting from the threatened destruction of the State, and
in aggravation of it. And the matter of property was not
noticed in the prayers for relief.

.Mr. Stanbery, A. G-, at the last term moved to dismiss the
bill for want of jurisdiction.

In support of this motion. Our first objection is that we
ha‘ve not such parties here as authorize this court to enter-
tain any case. Who is this controversy with? It is with
Oﬁieers of the United States of a very high grade. Is it
Wlfh them as individuals? Not at all; but with them as
officers of the United States, who have no State citizenship,
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but are bound to reside here. The place of official residence
of the Secretary of War and commanding general is by law
in the District. Now, when you are asked to entertain the
limited jurisdietion given to this court in an original case,
and find that as to parties it must, by the terms of the Consti-
tution,* be a controversy between “a State and citizens of
another State,” is there anything that fulfils the idea of such
a controversy ? Suppose to-morrow Mr. Stanton is removed,
or resigns his post as Secretary of War, what becomes of
Stanton, a citizen of Ohio, defendant in this case ? Is there
any countroversy left between Georgia and Stanton as an in-
dividual and a citizen of Ohio? None. .

Next, as to the nature of the right set up here, the alleged
infractions of that right, and the relief which is asked from
this court to establish that right.

The bill is premature; it involves at the same time a po-
litical question only. It involves, therefore, a political ques-
tion which may never arise. The uncertainty whether any
question will ever arise, and the fact that if any does arise it
will be political, are both fatal to the bill.

Look at the state of things when this bill was filed. A con-
troversy that raged a few weeks ago in Congress is brought
here to be settled. The President attempted to settle it.
Constitutionally he attempted to give the relief which is
sought here. In the exercise of his constitutional powers,
the President, while these acts were upon their passage, at-
tempted to stop them by his veto, but Congress, also acting
under the Constitution, passed them over his veto, by the
requisite majority. The laws were passed. Now if there is
jurisdiction in this court to stop the execution of these laws,
there was jurisdiction on the 24th of March, when the last
act was passed, before the President had even appointed
military commanders; because the danger threatened here
is altogether prospective. But what would this be ? Nothing
but judicial veto; a veto, in fact, far superior to the Presi-
dential veto. A judicial veto, a judicial sentence of a court

* Article I1I, § 2.
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of the last resort is final, and one which no Congress, and
no two-thirds in Congress, could change or modify. It
would stand as fixed as the law pronounced by a tribunal
that remains here for life; it could not be set aside by any
changes in the popular sentiment. It would be settled for-
ever. This would be an absolute veto; the same veto that
the Roman Tribunes had. What wasthat? Those officers,
chosen during the Republic to protect the interests of the
people, called Tribunes, had no insignia of office. No rods
or lictors preceded them; no emblems of sovereignty ac-
companied them. They had not a house; they sat on
benches. They dared not enter the Senate-house. They
could only be elected from the plebeians. And yet the
majesty of the Roman people was represented by them, and
they had authority, by pronouncing one word, velo, to stop
every ordinance of the Senate, to stop the execution of every
law, absolutely and conclusively, without any appeal. That
power was called by Ceesar ultima jus Tribunorum. What is
this but that ?

If this can be done, the same jurisdiction may be invoked
wherever a court can get nominal parties; may be invoked
in regard to every law that Congress may pass before it pro-
ceeds to execution, and before as yet a case has arisen under
it. In the present case, the complainant carries his prayer
for an injunction down to the meeting of the convention.
But he might as well carry it further, and ask to enjoin the
convention from framing a constitution; a little further,
and enjoin the people from ratifying the constitution; a
little further yet, and enjoin the president of the convention
from sending that new constitution here to the President of
the United States; a step further, and enjoin the same
President from sending that constitution to Congress; a step
further, and enjoin Congress from accepting it. For, after
fill, that is the point; that works all the mischief, and noth-
Ing but that does work it, for until Congress acts all that is
done is unimportant. Why not, then, have gone a step
further, and, to get relief, have now enjoined Congress from
ratifying the constitution ?
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If there is a power in this court to veto laws which the
Congress considers wholesome and necessary, such a power
has never before been invoked. A suggestion that there
should be some such a power was made in the convention
that framed the Constitution. The scheme then presented
was not half so bad as this, but something like it was pro-
posed by Mr. Randolph, the elder. In the convention he
offered this resolution :

Resolved, That the executive and a convenient number of
the national judiciary ought to compose a council of revision,
with authority to examine every act of the national legislature
before it shall operate, and every act of a particular legislature
before a negative thereon shall be final ; and that the dissent of
the said council shall amount to a rejection, unless the act of
the national legislature be again passed, or that of a particular
legislature be again negatived by of the members of each
branch.

Here was an attempt to give a qualified veto power, to
be vested, not in the judiciary alone, but in the judiciary
with the executive, sitting as a council of revision upon
every law after its passage, before it had gone into opera-
tion, before its mischiefs were developed. It found no favor
with the convention; it was rejected; and instead of that,
the actual veto power as it now exists, proposed by General
Pinckney, was adopted, separating the judiciary from the
consideration of such questions, leaving them to consider a
law only when it should regularly come before them in its
execution upon a proper case and with proper parties.

The case is political and uncertain in every way that you
look at it. It is a bill by a State to vindicate its political
rights. The State of Georgia here comes into court alleging
that it is a State, putting that matter in issue. We do not
make any question now as to a court of equity being a fit
court to decide whether a State is in the proper enjoyment
of its political franchises. Opposite counsel allege that
Georgia is now a State of the Union, and ask the court to
find that it is so. If they allege it as a matter of fact, we
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have a right to deny it; and what is the consequence? If
this court has jurisdiction to decide that Georgia is a State,
it has just the same jurisdiction to decide that Gteorgia is
not a State, and that great political question, State or not a
State, is settled and settled forever by this court.

The Cherolee Nation v. The State of Georgia* goes far to
decide this case. The attempt there was by the Cherokees,
as a separate nation, to prevent the execution of certain laws
of Georgia violating their rights secured by treaty. DBut
the court declined to interfere in this way. It acted upon
what was declared long before by Ellsworth, C. J., in New
York v. Connecticut.t¥ “In no case can a specific perform-
ance be decreed unless there is a substantial right of soil,
not a mere political jurisdiction lo be enforced.”

But what next? It is alleged that Georgia has certain
political rights and privileges, and also that she has certain
property. We can see very well where the learned counsel
were tending when they came to that part of the case, and
that they had at least some inkling of the difficulties of
bringing a State into a court of equity to vindicate its po-
litical rights and the franchises and rights of its citizens,
They saw that there was no precedent for such a proceeding
as that. They saw the necessity of founding the equity
jurisdiction of the court upon the State of Georgia as a cor-
poration, and as a corporation whose franchises and rights
were about to be disturbed, and therefore entitled to pre-
ventive relief, as an individual would be to protect his prop-
erty and his rights from irreparable mischief and injury.
But although it is mentioned that the State owns lands, it is
not alleged that anybody is going to take those lands., It
does not appear that anybody has erected a nuisance on
those lands or is about to erect one. It does not appear
that anybody is about to bring suit in regard to those lands,
and that it is necessary to stop litigation and prevent the
State being vexed by suits. It is simply alleged that the
State has such lands. These military officers do not pro-

* 5 Peters, 1. + 4 Dallas, 5; 2d ed., note.
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pose to take the lands, nor can they take them. What,
then, is the danger to these lands ? It is, that if finally these
acts are consummated,—if finally there is a new constitution
provided for Georgia, and ratified by the people of Georgia,
which new constitntion becomes the constitution of that
State, the present organism of Georgia ceases; the present
State government is displaced and loses its hold of these
lands. Then where do they go? Who does the present
government hold them for? For the people of Georgia for
public uses. If a new constitution shall come into opera-
tion and be ratified by the people of Georgia, the new gov-
ernment will hold these lands for the same purposes, not for
waste, not for destruction, not for changing their destination,
not as in the case of a charity to devote them to other uses,
not as in the case of the property of a private corporation to
turn them to other uses and to the purposes of a foreign cor-
poration, but at last, change the form of government as you
please, the people of the State of Georgia will own all their
lands, undisturbed in any way, if these laws are carried out.

Before we even touch these lands, before we touch a
single one of these rights of Georgia, this court is asked to
interpose. And what is it asked to do? I take a distinc-
tion between matters that lie in the choice or discretion of
the commanding general as to the extent to which he will
execute military law there and other matters. e has
simply said: “I will execute the law.” Now, under the
acts, he can execute it in either of two ways. Ile can exe-
cute it by making it a military despotism at once, by unship-
ping all the civil tribunals, courts, and officers, or he can
execute the law just as well by leaving them all untouched.
It is not alleged that Pope threatens that he is going to dis-
place -the governor, the legislature, the courts, the execu-
tive officers, the whole machinery of civil government in
Georgia. He has simply said that he will execute the Jaw.
Whether he will execute it by the rigor of martial rule, dis-
placing the civil authorities, or execute it by leaving them
all in perfect play, he has never said. The first practical
thing to be done under these laws is the appointment of
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boards of registry to make a registration of voters, prepara-
tory to the election. That is the initiatory step. It hasnot
yet been taken, butit is to be taken; and the especial prayer
of this injunction is to stop that very thing, with a series of
others that are to follow afterward.

Here, then, is an attempt to induce a court of equity to
stop an election,—a political election ; to prevent the regis-
tration of voters by a decree of a court of equity before any
registration is made. The evil lies away beyond that; the
evil is not in registering the voters, but in something that
the voters are afterward to do, and something that the con-
vention is afterward to do, and something that is to be the
result of all these labors. But these things have not yet
happened, and counsel propose to begin by asking you to
stop the registration of voters. They say they can have no
adequate relief against that registration, and the evils that
lie beyond, except in a court of equity. They cannot wait
until the laws are executed, but they must have relief now.
There have been many bills in equity in various States, but
who has heard that it was the function of a court of equity
to stop an election? 'What are the consequences of an elec-
tion? To make officers and invest them with powers. If
these officers and these powers are going to invade any
rights, they are the rights of other officers legally executing
some power. Do we go to a courtof equity to be relieved
against an officer elected ? Take the case of an officer ille-
gally elected at an illegal election. Being so elected, he
has no right to intrude upon the legal officer; but that is
no case for a court of equity. It is a case for a quo warranto.

But these defendants cannot compel the registration.
These laws compel no man in Georgia, black or white, to
be registered; mnor do they authorize the military com-
mander to seize and punish any one for not going to the
election. It is left entirely to the citizens to decide for
themselves whether they shall be registered or not. You
cannot very well stop them. What next? An election is
held. 'Who votes at the election ? Just who chooses. How
do you know that anybody is going to attend that election?

¥
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How do you know that an election will be ordered, or that,
if ordered, Georgia is going to accept the offer made by
Congress? The people that the State of Georgia comes
here to protect, can protect themselves against all this mis-
chief by not going to the election, because the mischief is the
election of a government that is going to displace the exist-
ing government. But suppose the people go to the election
and vote for delegates; the delegates are not obliged to go
to the convention; there is no law to punish them for not
attending. If they go, they frame a constitution. That is
left to themselves. Congress simply says that a certain pro-
vision in regard to suffrage must be inserted in the consti-
tution, or it will not be recognized by the legislative depart-
ment. If the convention cannot agree, there is an end of
the whole proceeding; but if they agree and make a consti-
tution containing the stipulation provided for by Coungress,
the people are then to hold an election to ratify it. If the
people ratify it, it will be because they like it. It is left to
them to do it or not. If they do it, the next step is to send
the constitution to the President, and by him it is to be sent
to Congress, and then Congress is to act.

These things all lie in the unknown and unascertained
future. As yet, not one of us is so wise as to see into that
future and know what is to bhappen, or whether the mis-
chiefs that opposite counsel see in the distance are ever
going to take bodily shape. Counsel must show a contro-
versy with a party, not a controversy with the law; they
must show an individual right, not a general public right.
This court does not sit as conservators over public rights,
and as such to guard them in the very beginning against
the execution of an obnoxious law. It sits only in a contro-
versy after a controversy has arisen. If there was no other
objection to the case, this would be sufficient, namely, that
no controversy has ever arisen under this law with any
party, citizen of a State, public officer, or anybody else.

Buat suppose that the mischiefs which the bill says will be
consummated are consummated; suppose that what is pro-
posed to be done is done, and all that is future and contin-
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gent becomes actual and past, and a constitution is framed
under these laws and is accepted and ratified by Congress as
the constitution of Georgia, and then an appeal is made to
the court not to prevent, but to restore, to keep, to preserve
the right of the contesting State organization as the State
government of Georgia,—what sort of a question would the
court then encounter? The same that it encountered in
the Dorr case, Luther v. Borden.* A new constitution formed
by the people of a State under the authority of these acts,
and an older State constitution formed by the people under
due authority, as they alleged,—these two sovereignties at
once enter into a contest for supremacy. Is that a sort of
controversy which the court can decide as a court of equity?
In the first place, the parties will not stop to come to a
court; they will settle things by force. The old State gov-
ernment, if it is a legal oue, has a right to resist any usurped
government that pretends to be the State. If that usurped
government brings against it a force that it cannot with-
stand, what then is its remedy? To come to a court of
equity to ask them to enjoin the advance of the hostile force ;
to say to the commanding general, “ You shall stop your
march; we hold that you are not the rightful government;
this other is?” Certainly not. The Constitution contem-
plates exactly that state of things. If the existing State
government of Georgia, which the opposite counsel repre-
sent, is the legal State, it will remain the legal State, not-
withstanding these laws. If, as they say, these laws are un-
constitutional and void, no authority given under them can
ever prejudice the State. Is there no remedy? If the new
constitution is supported by an armed force greater than the
present government can bring to bear against it, what is the
remedy? A court? Noj; but Congress and the President,
'—the political power. They are then precisely in the sitna-
t}on pointed out by the Constitution,—a State in insurrec-
jmon; a lawful State warred upon by an unlawful, unauthor-
1zed body claiming to be a State, using force against force

* 7 Howard, 1.
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that the rightful State cannot overcome. Then comes a case
for political interference. Then Congress and the Presi-
dent must decide which of these two is the rightful State;
and when they decide it, it is decided for this court and for
all; for that is the only tribunal that can decide it.

Messrs. Charles O’ Connor, R. J. Walker (with whom were
Messrs. Sharkey, Black, Brent, and E. Cowan), contra :

It is said that we have not proper and competent parties.
That is a very narrow view of the subject. Tt is true that
the framers of the Coustitution do not seem to have been so
cautious as to take into their consideration this nice excep-
tion that, by possibility, there might be some people living
within the district, ten miles square or less, that might be
ceded to Congress for the seat of Government, who would
not be citizens of any State, and therefore not provided for
by this provision. Nor that there ever would be any con-
siderable number of persouns in the whole world other than
citizens of the menaced State, against which the State would
have any cause of complaint that it would desire to redress,
except their fellow-citizens of other States of the Union, or
strangers who were subject to foreign nations. But they
did provide that a State should have a judicial remedy
against any individuals who were beyond the reach of its
power and process, who might do it an injury, and of course
who might menace an injury. This right is given in the
Constitution itself. This is the court of first instance into
which the State is to come. What is it to have here? All
the remedies, surely, for the enforcement of its rights that
are usual and customary according to the laws of the parent
State, and the existing laws of the Colonies as they were,
and the laws of these States during the short period they
had existed as States, that were allowed in courts in cases at
law or in equity.

The rejection in the convention of the proposition for a
a council of revision offers no objection to tlie jurisdiction
of the court in this case. This court was not thereby sepa-
rated from political questions. Not at all. It was separated
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indeed from any participation, in any shape, in legislation.
At least, legislative power was not conferred upon it. The
jurisdiction of the court, as a court created under the Con-
stitution, was, of course, intended to apply to all questions
with which the court was capable of dealing. The Attorney-
General has spoken of a quo warranto as being the proper
remedy. There can be no quo warranio in this court upon
the governor of a State for exercising his powers. Ilisis a
State office, and a quo warranto by the judiciary of a State
against its governor would be very much like that so ably
condemned, not long since, by Mr. Attorney himself in
Mississippi v. Johmson, President,*—a writ issuing out of this
court against the Chief Executive.

Much has been said about all the evil alleged in the bill
being contingent and future. The argument is, that though
the sword is suspended above us, the hair by which it hangs
may never break. But we have presented plainly and dis-
tinetly, facts that cannot and have not been denied. The
President says that he will execute these acts of Congress.
General Grant, it is known to all, has issued an order, to the
commanders of these various districts, declaring that the
acts are to be carried into execution. The minor officers
have declared their intention to execute them. Counsel say
that the court will not act upon fears and apprehensions.
The fact is quite otherwise. A bill quia timet is one of the
very heads of equity jurisdiction. It must, to be sure, be a
stable and substantial fear; but when the Executive of the
Unite;d States declares that he will execute a certain set of
provisions, when his General-in-Chief declares that he will
execute them, when that necessarily involves the bringing
to play of the whole military force of the Union against
a particular State, shall it be said that the fears are not sub-
stantial ?

The Attorney-General quite understates the effects of
these Reconstruction Acts. Their actual effect is to restrain
at ouce the holding of any election within the State for any

* 4 Wallace, 475.
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officers of the present State government by any of the State
authorities; to direet all future elections in the State to be
held under the direction of, and by officers appointed by, the
military commander; and that all persons of certain classes
described shall be the electors permitted to vote at such
election. It is, therefore, an immediate paralysis of all the
authority and power of the State government by military
force; a plain setting aside of the present State government,
and depriving it of the necessary means of continuing its
existence. It is substituting in its place a new government,
created under a new constitution, and elected by a new and
independent class of electors. What is the effect of this
upon the State government and upon the State now exist-
ing? The same, just, as if in the case of a private corpora-
tion (which could only keep up its existence by regular
periodical elections by its stockholders), the persons having
an interest in it, the owners of its franchise,and the right to
perpetuate it, were forbidden to vote, deprived of the right,—
or a large number of them were so forbidden and deprived—
and a mass of persons having no right whatever were intro-
duced. This is a direct attack upon the constitution of the
corporation in the case supposed—a direct attack upon the
constitution and fundamental law of the State in the case
before the court.

To grant an injunction in such a case is manifestly within
the jurisdiction of equity.*

The grievance of which Georgia complains is analogous;
a proceeding to divest her of her legally and constitutionally
established and guaranteed existence as a body politic and a
member of the Union. To explain. By the fundamental
law of Geoi'gia, as we know, its constituent body is, and al-
ways has been, composed of the «“free white male citizens
of the State, of the age of twenty-one years, who have paid
all taxes which may have been required of them, and which

* Ward v, The Society of Attorneys, 1 Collyer’s New Cases in Chancery,
379; Simpson v. Westminster Palace Hotel Company, 8 Clark (House of
Lords’ Cases), 717 ; Dodge v. Woolsey, 18 Howard, 341.
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they have had an opportunity of paying agreeably to law for
the year preceding the election, being citizens of the United
States, and having resided six months either in the district
or county, and two years within the State.”*

A State is “a complete body of free persons united to-
gether for their common benefit, to enjoy peaceably what is
their own, and to do justice to others. It is an artificial per-
son. It hasits affairs and its interests. It has itsrules. Tt
has its rights.t A republican State, in every political, legal,
constitutional, and juridical sense, as well under the law of
nations, as the laws and usages of the mother country, is
composed of those persons who, according to its existing
constitution or fundamental law, are the constitutent body.
All other persons within its territory, or socially belonging
to its people, as a human society, are subject to its laws, and
may justly claim its protection; but they are not, in con-
templation of law, any portion of the body politic known
and recognized as the State. On principle it must be quite
clear that the body politic is composed of those who by the
fundamental law are the source of all political power, or
official or governmental authority. Dorr’s revolutionary
government in Rhode Island was an attempted departure
from it. In that case the precise thing was done by Dorr
and his adherents which these acts in the present instance
seek to perform. There was a State government in the
hands of a portion of the people of that State constituting its
whole electoral body. Dorr was of opinion, and his adher-
ents supported him in it, that a greater number of electors
ought to be admitted, and he therefore undertook, by spon-
taneous meetings, to erect an independent State govern-
ment. He failed in so doing. The court decided that it
Was no government, but that the original chartered govern-
ment which there existed was the legitimate and lawful gov-
érnment, and consequently Dorr failed. The same reasons
would lead to the overthrow of these acts of Congress. The

* Constitution of Georgia, 1865, Art. 5, 3 1.
t Chisholm », Georgia, per Wilson J., 2 Dallas, 45.
I Luther ». Borden, 7 Howard, 1.
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State has a right to maintain its constitution or political as-
sociation. And it is its duty to do what may be necessary
to preserve that association. And no external power has a
right to interfere with or disturb it.* 1In Rhode Island v.
Massachusetts,t this court says, that “the members of the
American family [meaning the States] possess ample means
of defence under the Constitution, which we hope ages to
come will verify.” What means of defence under the Con-
stitution is possessed by Georgia, if this suit cannot be main-
tained ?

The change proposed by the two acts of Congress in ques-
tion is fundamental and vital. The acts seize upon a large
portion—whites—of the constituent body and exclude them
from acting as members of the State. It violently thrusts
" into the constituent body, as members thereof, a multitude
of individuals—negroes—not entitled by the fundamental
law of Greorgia to exercise political powers. The State is to
be Africanized. This will work a virtual extinction of the
existing body politic, and the creation of a new, distinct, and
independent body politic, to take its place and enjoy its
rights and property. Such new State would be formed, not
by the free will or consent of Georgia or her people, nor by
the assent or acquiescence of her existing government or
magistracy, but by external force. Instead of keeping the
guaranty against a forcible overthrow of its government by
foreign invaders or domestic insurgents, this is destroying
that very government by force. Should this be done, and
the magistracy of the new State be placed in possession, the
very recognition of them by the Congress and President,
who thus set them up, would be a conclusive determination,
as between such new government and the State government
now existing. This court would be, then, bound to recog-
nize the latter as lawful.]

Independently of this principle, the forced acquiescence of
the people, under the pressure of military power, would soon
work a virtual extinetion of the existing political society.

* Vattel’s Law of Nations, book 1, ch. 2, § 16; Ib., book 2, ch. 4, § 57.
T 12 Peters, 745. i Luther v. Borden, 7 Howard, 1.
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Each aspect of the case shows that the impending evil will
produce consequences fatal to the continuance of the pres-
ent State, and, consequently, that the injury would be irrep-
arable.

The great objection, of the other side,—viz., that the sub-
ject-matter of the bill, the case stated, and the relief sought,
ave political in their nature,—is without force.

Had it been asserted that this court was without political
power, or without any physical power ; that it could not super-
vise or control action on questions of policy touching the
administration of any power of government, internal or ex-
ternal, committed by the Constitution to either or both of
the departments commonly denominated the political de-
partments, the assertion would be correct. But when, under
cover of an undefined phrase, it is asserted that this court
cannot pronounce upon the validity of an act which may be
confessedly at war with the Constitution, repugnant to its
whole spirit and inteunt, and which cannot be brought within
the range of any power conferred by the Constitution, or
avy duty committed by it to any of the departments, the
phrase is not correct. Political power canmot, indeed, exist
anywhere except under and by force of the Constitution;
and whenever it does exist, it must be exercised exclusively
by those officers or persons to whom the Constitution has
committed it. But whether under the Constitution it exists
at all, in a given case, is a question as clearly within the
range of judicial cognizance as any other that can arise.

1t is untrue that questions of a political nature, according
t(? the vulgar acceptation of that phrase, are unsuited to ju-
dicial cognizance. Of course no court can, judiecially, in-
vestigate or determine any question unless parties, between
w‘hom it has cognizance, are regularly before it; unless the
disputable facts, if any, be susceptible of a judicial trial, and
utless the relief sought be judicial in its form and nature:
but when these three circumstances concur, the nature of
the questions of law or fact never presents any obstacle to
the exercise of Judicial power.

Thus, the writ of habeas corpus is the absolute constitu-
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tional right of the citizen. Upon that writ, from the earli-
est period at which civil liberty had a place or name, down
to e parte Milligan, in the last published volume of Wal-
lace,* the humblest individual has had power to arraign be-
fore the judicial magistrate any act of the political depart-
ments affecting his imprisonment, and to procure a judicial
deliverance from the grasp of any executive officer, however
exalted. The judicial power—whether State or Federal—can
examine and condemn, as unconstitutional and utterly void,
every legislative act and every executive decree which, by
its terms, purport, or intent, would debar the prisoner from
a discharge to which, in the judgment of the judiciary, he
is entitled by the Constitution. So in prize cases, in ques-
tions of title to land involving a determination as to the
boundaries of States and Territories, foreign or domestic,—
questions as completely within the idea of a “ subject-matter
political in its nature” as can be conceived,—are of every-day
occurrence in the judicial tribunals.

It is, in short, no impediment in any case that this judicial
power may condemn acts of men exercising political power
which work a prejudice to the rights of any juridical or
natural person suing for justice. If the rights imperilled be
of a civil nature, entitled to protection under the principles
of the Constitution and capable of being protected by the
ordinary operation of known and established judicial reme-
dies, the jurisdiction is perfect.

Such cases do not present political questions, in any proper
sense. For when the term is employed for any definite pur-
pose in jurisprudence, it means a question which the Consti-
tution, or some valid law, intrusts exclusively to the one or
both of the departments, commonly styled political.

IL. That a question affecting political rights can be the sub-
ject of judicial cognizance was decided affirmatively, in the
face of the objection now urged, both at the bar and in the

* hall of conference, in Rhode Island v. Massarhusetis.t The suit

brought by Rhode Island was to vindicate the right of juris-

* 4 'Wallace, 4. + 12 Peters, 669.
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diction and sovereignty in and over a disputed territory; the
kind of question that in other countries begins in diplomacy
and ends in a treaty or in war. The great State of Massa-
chusetts vigorously—almost indignantly—repelled the juris-
diction as an assumption of political power. She intimated
power in her self to resist, and inability by the court to
enforce, its judgment.
Mr. Austin, her counsel,* said:

“ This court has no jurisdiction, because of the nature of the
suit. It is in its character political; in the highest degree po-
litical ; brought by a sovereign, in that avowed character, for
the restitution of sovereignty. The judicial power of the United
States extends, by the Constitution, only to cases of law and
equity. The terms have relation to English jurisprudence.
Suits of the present kind are not of the class belonging to law
or equity, as administered in England.”

This pointed presentation of the question was sustained
by the powerful dissent of Taney, C. J. He says :

“In the case before the court, we are called on to protect and
enforce the ‘mere political jurisdiction’ of Rhode Island; and
the bill of the complainant, in effect, asks us to ¢control the
legislature of Massachusetts, and to restrain the exercise of its
physical force’ within the disputed territory.”

The dissent, however, is only a dissent. It has no author-
itative force. It only serves, like all dissenting opinions, to
prove the distinctness with which the question was pre-
sented, and to set out in relief, and to give emphasis and
power to the decision of the court. The court maintained
the jurisdiction.t
: Mr. Hazard, for Rhode Island, met and answered the ob-
Jection. The case did not involve the title to land or to
money ; nor does the Constitution say a word about boun-
dary in giving jurisdiction over cases between States. It
Was a case of disputed sovereignty and jurisdiction over five

* Page 671. + And see Fowler v. Lindsey, 3 Dallus, 413,
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thousand people; and the court entertained jurisdietion be-
cause of the parties, and pronounced definitive judgment.

The early case of New York v. Connecticut,* and Pennsyl-
vania v. The Wheeling Bridge,t are in accordance with our
views.

The Attorney-General places much reliance upon 7he
Cherokee Nation v. The State of Georgia. The court there
held that the Cherokee Nation was not a foreign state in
the sense of the Constitution—was not a state that could
sue in the courts of the United States, and, therefore, that
the court had no jurisdiction, for the want of a proper party
to the bill. All beyond that was obiter dictum. But what
was that case? It was a bill, not against the agents of the
State of Georgia, but a bill to restrain the State, as a State
in its corporate capacity, from the execution of its laws, and
at a time when the State was actually executing them by
force. If the present bill was filed against the government
of the United States to restrain it, as a government, from
executing by force the laws in question, there might be some
analogy ; but it is not a bill against the governmeut; it is a
bill to restrain subordinate officers. The decision in Mar-
bury v. Madison shows that such a bill is sustainable.

Independently of all this, rights of property are here in-
volved. The bill alleges that more than $5,000,000 of real
and personal estate are about to be taken away.

Reply : The cases of New York v. Connecticut, and Rhode
Island v. Massachuseits, show that the Supreme Court enter-
tains jurisdiction of cases involving questions of boundary
because a right to land isin dispute. The fact that political
consequences were involved was a mere incident. 1In the lat-
ter case the primary object of the bill was, that the northern
boundary between Rhode Island and Massachusetts might
be ascertained and established, and that the rights of juris-
diction and sovereignty would be ascertained and settled also
was a consequence of this. Inthe Wheeling Bridge case, the

* 3 Dallas, 4. + 13 Howard, 579.
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State of Pennsylvania was granted relief, not because of her
political character, but because she was the owner of canals
and railroads terminating at Pittsburg, costing her treasury
many millions, which it was held would be irreparably in-
jured by the bridge. This bill shows no such case. Prop-
erty is here a mere accessory or incident, and no injury is
threatened to it that equity will enjoin. Irom beginning to
end, there is no ground set out in the bill upon which any-
thing like judicial cognizance can be founded by any power
of this court.

The bill having been dismissed at the last term, Mr. Jus-
tice NELSON now delivered the opinion of the court.

A motion has been made by the counsel for the defendants
to dismiss the bill for want of jurisdiction, for which a prece-
dent is found in the case of The State of Rhode Island v. The
State of Massachuseits.* 1t is claimed that the court has no
Jjurisdiction either over the subject-matter set forth in the
bill or over the parties defendants. And, in support of the
first ground, it is urged that the matters involved, and pre-
sented for adjudication, are political and not judicial, and,
therefore, not the subject of judicial cognizance.

This distinction results from the organization of the gov-
ernment into the three great departments, executive, legis-
lative, and judicial, and from the assignment and limitation
of the powers of each by the Coustitution.

The judicial power is vested in one supreme court, and in
such inferior courts as Congress may ordain and establish:
the political power of the government in the other two de-
partments.

The distinction between judicial and political power is so
generally acknowledged in the jurisprudence both of Eng-
land and of this country, that we need do no more than refer

to some of the authorities on the subject. They are all in
oue direction.t

* 12 Peters, 669.
= T Nabob of Carnatic ». The East India Co., 1 Vesey,Jr.,875-893,8.C.,2 1d.
96-60; Penn ». Lord Baltimore, 1 Vesey, 446-7; New York v. Connecticut,
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It has been supposed that the case of The State of Rhode
Island v. The State of Massachusells* is an exception, and
affords an authority for hearing and adjudicating upon po-
litical questions in the usual course of judicial proceedings
on a bill in equity. DBut, it will be seen on a close exami-
nation of the case, that this is a mistake. It involved a
question of boundary between the two States. Mr. Justice
Baldwin, who delivered the opinion of the court, states the
objection, and proceeds to answer it. He observes,t “It is
said that this is a political, not civil controversy, between the
parties; and, so not within the Constitation, or thirteenth
section of the Judiciary Act. As it is viewed by the court,
on the bill alone, had it been demurred to, a controversy as
to the locality of a point three miles south of the southern-
most point of Charles River, is the only question that can
arise under the charter. Taking the case on the bill and
plea, the question is, whether the stake set up on Wrentham
Plain by Woodward and Saffrey, in 1842, is the true point
from which to run an east and west line as the compact
boundary between the States. In the first aspect of the case
it depends on a fact; in the second, on the law of equity,
whether the agreement is void or valid; neither of which
present a political controversy, but one of an ordinary judi-
cial nature of frequent occurrence in suits between indi-
viduals.” In another part of the opinion, speaking of the
submission by sovereigns or states, of a controversy between
them, he observes, “ From the time of such submission the
question ceases to be a political one, to be decided by the
sic volo, sic jubeo, of political power. It comes to the court
to be decided by its judgment, legal discretion, and solemn
consideration of the rules of law, appropriate to its nature
as a judicial question, depending on the exercise of judicial
powers, as it is bound to act by known and settled principles
of national or municipal jurisprudence, as the case requires.”

4 Dallas, 4-6; The Cherokee Nation ». Georgia, 5 Peters, 1, 20, 29, 80, 51,
75; The State of Rhode Island ». The State of Massachusetts, 12 Ib. 657,
733, 734, 737, 738.

* 12 Peters, 657. + Page 736.
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And he might have added, what, indeed, is probably implied
in the opinion, that the question thus submitted by the sov-
ereign, or state, to a judicial determination, must be one
appropriate for the exercise of judicial power; such as a
question of bouudary, or as in the case of Penn v. Lord Bal-
limore, a contract between the parties in respect to their
boundary. Lord IIardwicke places his right in that case to
entertain jurisdiction upon this ground.

The objections to the jurisdiction of the court in the case
of Rhode Island against Massachusetts were, that the sub-
ject-matter of the bill involved sovereignty and jurisdiction,
which were not matters of property, but of political rights
over the territory in question. They are foreibly stated by
the Chief Justice, who dissented from the opinion.* The
very elaborate examination of the case by Mr. Justice Bald-
win, was devoted to an answer and refutation of these ob-
Jections. e endeavored to show, and, we think did show,
that the question was one of boundary, which, of itself, was
not a political question, but one of property, appropriate for
Judicial cognizance; and, that sovereignty and jurisdiction
were but incidental, and dependent upon the main issue in
the case. The right of property was undoubtedly involved;
as in this country, where feudal tenures are abolished, in
cases of escheat, the State takes the place of the feudal lord,
by virtue of its sovereignty, as the original and ultimate
proprietor of all the lands within its jurisdiction.

In the case of The State of Florida v. Georgia,t the United
States were allowed to intervene, being the proprietors of a
large part of the land situated within the disputed boundary,
ceded by Spain as a part of Florida. The State of Florida
was also deeply interested as a proprietor.

The case, bearing most directly on the one before us, is
‘T/u? Cherolee Nation v. The State of Georgia.l A bill was filed
in tbat case and an injunetion prayed for, to prevent the exe-
cution of certain acts of the legislature ot Georgia within
the territory of the Cherokee Nation of Indians, they claim-

L RO

* 12 Peters, 752, 754, + 17 Howard, 478. 1 5 Peters, 1.
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ing a right to file it in this court, in the exercise of its origi-
nal jurisdiction, as a foreign nation. The acts of the legis-
lature, if permitted to be carried into execution, would have
subverted the tribal government of the Indians; and sub-
jected them to the jurisdiction of the State. The injunction
was denied, on the ground that the Cherokee Nation could
not be regarded as a foreign nation within the Judiciary Act;
and, that, therefore, they had no standing in court. But,
Chief Justice Marshall, who delivered the opinion of the
majority, very strongly intimated, that the bill was unten-
able on another ground, namely, that it involved simply a
political question. e observed, ¢ That the part of the bill
which respects the land occupied by the Indians, and prays
the aid of the court to protect their possessions, may be
more doubtful. The mere question of right might, perhaps,
be decided by this court in a proper case with proper parties.
But the court is asked to do more than decide on the title.
The bill requires us to control the legislature of Georgia,
and to restrain the exertion of its physical force. The pro-
priety of such an interposition by the court may be well
questioned. It savors too much of the exercise of political
power, to be within the province of the judicial department.”
Several opinions were delivered in the case; a very elaborate
one, by Mr. Justice Thompson, in which Judge Story con-
curred. They maintained that the Cherokee Nation was a
foreign nation within the Judiciary Act, and, competent to
bring the suit; but, agreed with the Chief Justice, that all
the matters set up in the bill involved political questious,
with the exception of the right and title of the Indians to
the possession of the land which they occupied. Mr. Justice
Thompson, referring to this branch of the case, observed:
«For the purpose of gnarding against any erroneous conclu-
sions, it is proper I should state, that I do not claim for this
court, the exercise of jurisdiction upon any matter properly
falling under the denomination of political power. Relief
to the full extent prayed for by the bill may be beyond the
reach of this court. Much of the matters therein contained
by way of complaint, would seem to depend for relief upon
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the exercise of political power; and, as such, appropriately
devolving upon the executive, and not the judicial depart-
ment of the government.  This court can grant relief so far,
only, as the rights of persons or property are drawn in ques-
tion, and have been infringed.” And,in another part of
the opinion, he returns, again, to this question, and, is still
more emphatic in disclaiming jurisdiction. Ile observes: «I
certainly do not claim, as belonging to the judiciary, the ex-
ercise of political power. That belongs to another branch
of the government. The protection and enforcement of
many rights secured by treaties, most certainly do not belong
to the judiciary. It is only where the rights of persons or
property are involved, and when such rights can be pre-
sented under some judicial form of proceedings, that courts
of justice can interpose relief. This court can have no right
to pronounce an abstract opinion upon the constitutionality
of a State law. Such law must be brought into actual, or
threatened operation upon rights properly falling under judi-
cial cognizance, or a remedy is not to be had here.” We
have said Mr. Justice Story concurred in this opinion; and
Mzr. Justice Johnson, who also delivered one, recognized the
same distinctions.*

By the second section of the third article of the Constitution
“the judicial power extends to all cases, in law and equity,
arising under the Constitution, the laws of the United
States,” &e., and as applicable to the case in hand, ¢ to con-
troversies between a State and citizens of another State,”’—
_Which controversies,under the Judiciary Act, may be brought,
m‘the first instance, before this court in the exercise of its
original jurisdiction, and we agree, that the bill filed, pre-
sents a case, which, if it be the subject of judicial cognizance,
“"011.](1, in form, come under a familiar head of equity ju-
1’1Sd}cti011, that is, jurisdiction to grant an injunction to re-
strain a party from a wrong or injury to the rights of another,
Where the danger, actual or threatened, is irreparable, or the
remedy at law inadequate. But, according to the course of

* b Peters, 29-30.
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proceeding under this head in equity, in order to entitle the
party to the remedy, a case must be presented appropriate
for the exercise of judicial power; the rights in danger, as
we have seen, must be rights of persons or property, not
merely political rights, which do not belong to the jurisdie-
tion of a court, either in law or equity.

The remaining question on this branch of our inquiry is,
whether, in view of the principles above- stated, and which
we have endeavored to explain, a case is made out in the bill
of which this court can take judicial cognizance. In looking
into it, it will be seen that we are called upon to restrain the
defendants, who represent the executive authority of the
government, from carrying into execution certain acts of
Congress, inasmuch as such execution would annul, and
totally abolish the existing State government of Georgia, and
establish another and different one in its place; in other
words, would overthrow and destroy the corporate existence
of the State, by depriving it of all the means and instrumen-
talities whereby its existence might, and, otherwise would,
be maintained.

This is the substance of the complaint, and of the relief
prayed for. The bill, it is true, sets out in detail the differ-
ent and substantial changes in the structure and organiza-
tion of the existing government, as contemplated in these
acts of Congress; which, it is charged, if carried into effect
by the defendants, will work this destruction. DBut, they
are grievances, because they necessarily and inevitably tend
to the overthrow of the State as an organized political body.
They are stated, in detail, as laying a foundation for the
interposition of the court to prevent the specific execution
of them; and the resulting threatened mischief. So in re-
spect to the prayers of the bill. The first is, that the defend-
ants may be enjoined against doing or permitting any act
or thing, within or concerning the State, which is or may
be directed, or required of them, by or under the two acts
of Congress complained of; and the remainiug four prayers
are of the same character, except more specific as to the par-
ticular acts threatened to be committed.
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That these matters, both as stated in the body of the bill,
and, in the prayers for relief, call for the judgment of the
court upon political questions, and, upon rights, not of per-
sons or property, but of a political character, will hardly be
denied. For the rights for the protection of which our au-
thority is invoked, are the rights of sovereignty, of political
Jjurisdiction, of government, of corporate existence as a State,
with all its constitutional powers and privileges. No case
of private rights or private property infringed, or in danger
of actual or threatened infringement, is presented by the
bill, in a judicial form, for the judgment of the court.

It is true, the bill, in setting forth the political rights of
the State, and of its people to be protected, among other
matters, avers, that Georgia owns certain real estate and
buildings therein, State eapitol, and executive mansion, and
other real and personal property; and that putting the acts
of Congress into execution, and destroying the State, would
deprive it of the possession and enjoyment of its property.
But, it is apparent, that this reference to property and state-
ment concerning it, are only by way of showing one of the
grievances resulting from the threatened destruction of the
State, and in aggravation of it, not as a specific ground of
relief. This matter of property is neither stated as an inde-
pendent ground, nor is it noticed at all in the prayers for
relief. Indeed the case, as made in the bill, would have
stopped far short of the relief sought by the State, and its
main purpose and design given up, by restraining its reme-
dial effect, simply to the protection of the title and posses-
sion of its property. Such relief would have called for a
very different bill from the one before us.

Having arrived at the conelusion that this court, for the
reasons above stated, possesses no jurisdiction over the sub-
Ject-matter presented in the bill for relief, it is unimportant

to examine the question as it respects jurisdiction over the
barties defendants,

The CHIEF JUSTICE: Without being able to yield my
assent to the grounds stated in the opinion just read for the
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dismissal of the complainant’s bill, I concur fully in the con-
clusion that the case made by the bill, is one of which this
court has no jurisdiction.

BILL DISMISSED FOR WANT OF JURISDICTION.

Lukins ». AIRD.

A debtor in failing circumstances cannot sell and convey his land, even for
a valuable consideration, by deed without reservations, and yet secretly
reserve to himself the right to possess and occupy it, for even a limited
time, for his own benefit. Nor will this rule of law be changed by the
fact that the right thus to occupy the property for a limited time is a
part of the consideration of the sale, the money part of the considera-
tion being on this account proportionably abated.

AvrrEAL (submitted) from the District Court of the United
States for Western Arkansas. Aird being indebted, and
having subsequently failed, either sold, or conveyed under
a pretence of a sale, certain town lots, at Fort Smith, Ar-
kansas, which he owned, and which had eost him, it seemed,
$1900, to one Spring. Spring paid him $1200 in mouey;
agreeing that Aird should have the use of two of the lots
for one year free of rent, and with a privilege, so long as
Spring did not desire to make any use of them himself; or
to sell them, of renting them at $100 a year—the money paid
being made less on account of this right to use the lots rent
free for the year. Aird was at this time a single man, but
was married directly afterwards, and occupied the two lots
from November 23, 1853, till the spring of 1856. Lukins,
one of his creditors, now filed a bill against both Aird and
Spring, alleging that the transaction was fraudulent iu fact
and in law, and praying that the conveyance might be
declared void, and the property subjected to the claims of
creditors. The court below, conceiving that the proofs
established no fraud in fact, and apparently, that the interest
reserved was a part of the consideration, aud not of great
value, dismissed the bill. Lukins appealed, and the case
was now here for review.
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Mr. A. H. Garland, for the appellant, went into an analysis
of the evidence to show fraud in fact, and contended, also,
that independently of this the case showed such fraud in law
as vitiated the deed; referring to the statutes of 13 and 27
Elizabeth, and to the commentary on them, in Twyne’s
Case,* where goods were sold, and possession retained.

No opposing counsel.

Mr. Justice DAVIS delivered the opinion of the court.

It is not important to inquire, whether, as a matter of fact,
the defendants had a purpose to defraud the creditors of
Aird, for the fraud in this case is an inference of law, on
which the court is as much bound to pronounce the convey-
ances in question void as to creditors, as if the fraudulent
intent were directly proved. There is no necessity of any
general discussion of the provisions of the statutes of Eliza-
beth, concerning fraudulent and voluntary conveyances, as
this suit is within narrow limits, and the principle on which
we rest our decision too well settled for controversy. The
law will not permit a debtor, in failing circumstances, to sell
his Jand, convey it by deed, without. reservations, and yet
secretly reserve to himself the right to possess and oceupy
it for a limited time, for his own benefit.+ Such a transfer
may be upon a valuable consideration, but it lacks the ele-
ment of good faith ; for while it professes to be an absolute
conveyance on its face, there is a concealed agreement be-
tween the parties to it, inconsistent with its terms, securing
a benefit to the grantor, at the expense of those he owes. A
frust, thus secretly created, whether so intended or not, is
a fraud on creditors, because it places beyond their reach a
valuable right—the right of possession—and gives to the

debtor the beneficial enjoyment of what rightfully belongs
to his ereditors,

5 1' Smith’s Leading Cases, 1; see also Sexton ». Wheaton, 1 American
Leading Cases, 18, .

T Wooten ». Clark
tailroad Bank, 9 Sm
shire, 61 ;

» 28 Mississippi (1 Cushman), 75; Arthur ». Com. &
eedes & Marshall, 894 ; Towle . Hoit, 14 New Hamp-
Paul . Crooker, 8 Id. 288; Smith v. Lowell, 6 Id. 67.
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In this case the conveyances which are impeached are at-
tended with a trust of this nature, and cannot be sustained
against the creditors of Aird. Itisin proof that Aird re-
tained the possession of the premises, which he sold and
conveyed, from the 23d day of November, 1853, the date of
the deed, until the spring of 1856, in pursuance of a parol
agreement, incompatible with the conditions of the deed.
By this agreement he reserved the right of possession for
one year free of rent, and this reservation constituted a part
of the consideration paid by Spring for the property, and,
being contrary to the provisions of the deed, was the crea-
tion of a secret trust, for the benefit of Aird, to the extent
of the interest reserved, and therefore rendered the convey-
ance fraudulent as to creditors, and void. If Spring could,
in this way, pay part of the consideration, why not extend
the term of the reservation, and pay the whole of it? It
makes no difference in the legal aspect of this case, that the
interest reserved was not of great value. It is enough that
it was a substantial interest, for the benefit of the grantor,
reserved in a manner which was inconsistent with the pro-
visions of the deed.

DEecrEE REVERSED, and the court below ordered to enter a
decree setting aside the conveyance as fraundulent.

Woop ». STEELE.

The alteration of the date in any commercial paper,—though the alteration
delay the time of payment,—is a material alteration, and if made with-
out the consent of the party sought to be charged, extinguishes his
liability. The fact that it was made by one of the parties signing the
paper beforc it had passed from his hands, does not alter the case as
Tespects another party (a surety), who had signed previously.

ERrRroR to the Circuit Court for the District of Minnesota.

Mr. Justice SWAYNE delivered the opinion of the court.

The action was brought' by the plaintiff in error upon a
promissory note, made by Steele and Newson, bearing date
October 11th, 1858, for $3720, payable to their own order
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one year from date, with interest at the rate of two per cent.
per month, and indorsed by them to Wood, the plaintiff.

Upon the trial it appeared that Newson applied to Allis,
the agent of Wood, for a loan of mouney upon the note of
himself and Steele. Wood assented, and Newson was to
procure the note. Wood left the money with Allis to be paid
over when the note was produced. The note was afterwards
delivered by Newson, and the money paid to him. Steele
received no partof it. At that time, it appeared on the face
of the note, that ¢ September” had been stricken out and
“October 11th” substituted as the date. This was done after
Steele had signed the note, and without his knowledge or
consent. These circumstances were unkunown to Wood and
to Allis. Steele was the surety of Newson. It doesnotappear
that there was any controversy about the facts. The argu-
ment being closed, the court instructed the jury, «“that if
the said alteration was made after the note was signed by the
defendant, Steele, and by him delivered to the other maker,
Newson, Steele was discharged from all liability on said
note.” The plaintiff excepted. The jury found for the de-
fendant, and the plaintiff prosecuted this writ of error to re-
verse the judgment. Instructions were asked by the plain-
tifi’s counsel, which were refused by the court. One was
given with a modification. Exceptions were duly taken,
but it is deemed unnecessary particularly to advert to them.
The views of the court as expressed to the jury, covered the
entire ground of the controversy between the parties.

The state of the case, as presented, relieves us from the
necessity of considering the questions,—upon whom rested
the burden of proof, the nature of the presumption arising
from the alteration apparent on the face of the paper, and
whether the insertion of a day in a blank left after the
month, exonerates the maker who has not assented to it.

Was the instruction given correct?

It was a rule of the common law as far back as the reign
of Edward IIT, that a rasure in a deed avoidsit.* The effect
of alterations in deeds was considered in Pigot’s case,t and

* Brooke’s Abridgment, Faits, pl. 11. 1 11 Coke, 27.
VOL. vI. 6
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most of the authorities upon the subject down to that time
were referred to. In Master v. Miller,* the subject was elabo-
rately examined with reference to commercial paper. It was
held that the established rules apply to that class of securities
as well as to deeds. It is now settled, in both English and
American jurisprudence, that a material alteration in any
commercial paper, without the consent of the party sought
to be charged, extinguishes his liability. The materiality
of the alteration is to be decided by the court. The ques-
tion of fact is for the jury. The alteration of the date,
whether it hasten or delay the time of payment, has been
uniformly held to be material. The fact in this case that
the alteration was made before. the note passed from the
hands of Newson, cannot affect the result. He had no
authority to change the date.

The grounds of the discharge in such cases are obvious.
The agreement is no longer the one into which the defend-
ant entered. Its identity is changed: another is substituted
without his consent; and by a party who had no authority
to consent for him. There is no longer the necessary con-
currence of minds. If the instrument be under seal, he
may well plead that it is not his deed ; and if it be not under
seal, that he did not so promise. In either case, the issue
must necessarily be found for him. To prevent and punish
such tampering, the law does not permit the plaintiff' to fall
back upon the contract as it was originally. In pursuance
of a stern but wise policy, it annuls the instrument, as to
the party sought to be wronged.

The rules, that where one of two innocent persons must
suffer, he who has put it in the power of another to do the
wrong, must bear the loss, and that the holder of commer-
cial paper taken in good faith and in the ordinary course of
business, is unaffected by any latent infirmities of the secu-
rity, have no application in this class of cases. The defend-
ant could no more have prevented the alteration than he
could have prevented a complete fabrication; and he had as

b (s S 6% ol 3 e b VR

* 4 Term, 320, 1 Smith’s Leading Cases, 1141.
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little reason to anticipate one as the other. The law regards
the security, after it is altered, as an entire forgery with re-
spect to the parties who have not consented, and so far as
they are concerned, deals with it accordingly.*

The ins‘ruction was correct and the i

JUDGMENT IS AFFIRMED.

WiLson v. WaLL.

1. Semble, that under the treaty of the United States with the Choctaws, in
1830, by which the United States agreed that each Choctaw head of a
family desirous to remain and become a citizen, &c., should be entitled to
one section of land ; ¢ and in like manner shall beentitled to one-half that
quantity for each unmarried child which is living with him over ten
years of age, and a quarter section Zo such child as may be under ten
years of age, to adjoin the location of the parent;’ no trust was meant to
be created in favor of the children. They were named only as measur-
ing the quantity of land that should be assigned to the head of the
family.

2. However this may be, if under the assumption that no trust was meant
to be created, the United States have issued under the treaty a patent to

| a Choctaw head of a family, individually and in fee simple for all the

| sections, a purchaser from him bona fide and for value will not be
| affected with the trust, even though he knew that his vendor wasa Choc-

‘ taw head of a family, and in a general way that he had the land in vir-

tue of the treaty,

3. Where it is sought to affect a bona fide purchaser for value with construc-
tive notice, the question is not whether he had the means of obtaining,
and might by prudent caution have obtained the knowledge in question,

but whether his not obtaining it was an act of gross or culpable negli-
gence.

Error to the Supreme Court of Alabama.
By the fourteenth article of a treaty made in 1830, between
the Choctaw Tndians and the United States, by which the

*. Goodman o, Eastman, 4 New Hampshire, 456; Waterman ». Vose, 43

;/It:tne, 504; Outhwaite . Luntley, 4 Campbell, 180; Bank of the United

o 'eé:v. Boone, 8 Yates, 891; Mitchell ». Ringgold, 3 Harris & Johnson,

Pey ?“;?hef‘s ©. Graham, 7 Sergeant & Rawle, 500; Miller v. Gilleland, 19

Lisgy. Y vania State, 119; Heffner o. Wenrich, 32 1d. 423; Stout v. Cloud, 5
"¢, 207; Lisle v. Rogers, 18 B. Monroe, 529.
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Choctaws ceded their territories to the United States, it was
thus stipulated :

“ Bach Choctaw head of a family being desirous to remain
and become a citizen of the States, shall be permitted to do so
by signifying his intention to the agents, &c., and thereupon be
entitled to a reservation of one section of six hundred and forty
acres of land, to be bounded by sectional lines, and in like man-
ner, shall be entitled to one-half that quantity for each unmar-
ried child, which is living with him, over ten years of age; and
a quarter section 7o such child as may be under ten years of age,
to adjoin the location of the parent.”

Hall was such a head of a family, and at the date of the
treaty had living with him seven children, of whom three
were over and four under ten years of age. This gave one
section as respected himself, and two and a half sections as
respected his children. Iaving reported to the agent of the
United States in making his claim, the number and ages of
his children, but not their names, he secured a reservation
of three and a half sections, including the section on which
he lived. In 1841, a patent issued to him directly for the
whole three and a half sections; the instrument reciting that
these had been “located in favor of the said William Hall
as his reserve.”” The words of grant in the patent « were to
him and to his heirs,” with a habendum, ““to his or their heirs
and assigns forever.”

In 1836, anticipating the issue of the patent, he sold the
whole three and a half sections for $750, which was paid
him, to one Wilson, who took possession and made valu-
able improvements on the land.

In April, 1849, Iall himself being dead, his children, now
grown up, filed a bill in the Chancery Court of Alabama,
against Wilson, to recover the two and a half sections, Yvhlc_h
were granted as respected them, Wilson admitted in his
answer, knowledge that Hall was a Choctaw head of a
family entitled to a reservation, but denied knowledge of
what article of the treaty he claimed under.

It was conceded that in ascertaining to whom the patents
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should issue for the lands under the treaty in question, it
was not customary to take down or return to the government
the names of children of heads of families, but that in exe-
cuting the treaty, the agent returned the names of heads of
families, with the number and ages of their children; and
that in issuing the grants in fee simple, it had been custom-
ary to issue them in the form of the patent to Hall, until the
year 1842, In that year an act was passed by Congress,*
directing that as to lands located for Choctaw children, the
patent should issue to such “Indian child if living,” and if
not living, to his heirs and representatives. A statute had
previously passed,t referring to article fourteenth of the
treaty, and appointing commissioners with full power to ex-
amine and ascertain the names of persons who had fulfilled
the conditions of settlement so as to entitle them to patents,
and to ascertain the quantity for each child “according to the
limitations contained in said article.”

It also seemed that from the date of the treaty down to
the act of 1842, the construction of the Executive Depart-
ment had been, that no provision was made for children as
independent beneficiaries, but that they were named as meas-
uring the quantity of land that should be assigned to the
head of the family. At least, referring to these provisions,

the Commissioner of Indian Affairs had said to the Attorney-
General in 1842

“These words were construed by Mr. Secretary Cass, to give
to.the parent the title to the halves and quarters of a section
Stipulated for, in right of the children. This construction has
been the uniform one of the department in executing the treaty,
and patents have issued accordingly, of the correctness of which
no doubt hasbeen entertained heretofore. The register of those
that applied to the agent under the article, contained the names
of the %mads of families only, which would seem to show that
the children were not entitled in the opinion of the Indians
themselves who furnished the materials for the register.”

* 5 Stat. at Large, 515. + 1d. 180.
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View of the court below.

On this case the questions were,

1. Whether, on a true construction of this fourteenth arti-
cle of the treaty, Hall himself had held the two and a half
sections adjoining the one on which he lived ién trust for his
children ?

2. Whether, if he had himself held the sections in trust,
Wilson, a bona fide purchaser for value, was affected with
notice of that trust, the same not having been set forth on
the face of the patent to Ilall?

The Supreme Court of Alabama, where the suit finally
went in that State, was of the affirmative opinion on both
points.*

On the first question, that court’s view was,—although a
grant to one person for another, ordinarily created a trust,—
that here the expression “for each unmarried child” might
be admitted, if by itself, to be equivocal. But the words im-
mediately following—¢ and a quarter section fo such child
as may be under ten ”’—the court thought shed light on the
previous obscure expression, and sufficiently indicated the
sense in which it was used. This was made more plain, the
court considered, by the direction that the lands given in
respect of the children should “adjoin the location of the
parent.” What was meant by the location of the parent?
Obviously the section on which the parent’s improve-
ment” was situated, where he lived, and which was re-
served to him in absolute right. Lands which adjoined 2
parent’s could hardly be deemed lands of the parent himself.
The construction given to the article by the Executive De-
partment of the government, and the form in which the
patents were issued could not, the court conceived, change
the meaning of the words of the treaty, nor control any
court in interpreting them. There was therefore a trust for
the children.

On the second question, the Supreme Court of Alabama
thought that as Wilson knew when he made his purchase
that Hall was “the Choctaw head of a family ” and that

* See 34 Alabama, 288.
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his right arose under the treaty, he ought, as a prudent man,
to have inquired farther. Lord Mansfield’s language in
Keech v. Hall,* was that ¢ whoever wants to be secure should
inqnire after and examine the title deeds.” Had Wilson
made an examination of the treaty it would have informed
him,—so the court considered,—that the right of Ilall was
confined to the single section on which hisimprovement was
situated, and that all the rest of the land was for his chil-
dren. IHe had failed to make an inquiry which it was his
duty to make; and a court of equity would accordingly treat
him as if he had actual notice.

Judgment having gone therefore in favor of the children,
the case was now for review, here, where it was fully argued
by Mr. P. Phillips for the appellants, in opposition to the view
enforced by the State court of Alabama in its opinion as
above presented. No opposite counsel appeared.

Mr. Justice GRIER delivered the opinion of the court.

When the United States acquired and took possession of
the Floridas under the Louisiana treaty, the treaties which
had been made with the Indian tribes remained in foree over
all the ceded territories, as the laws which regulate the re-
lations with all the Indians who were parties to them. They
were binding on the United States as the fundamental laws
of Indian right, acknowledged by royal orders and munici-
pal regulations. By these, the Indian right was not merely
of possession, but that of alienation.

The parties to this contract may justly be presumed to
have had in view the previous custom and usages with regard
to grants to persons “desirous to become citizens.” The
treaty suggests that they are “a people in a state of rapid
advancement in education and refinement.” But it does not
fouow that they were acquainted with the doctrine of trusts.
W'l‘th them lands were either held in common by the whole
Lation or tribe, and the families were its fractions or portions.
The head of the family could dispose of the property of the

Bopmhe i too B Bl L
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family as the heads of the tribe or nation could that of the
nation.

Under the Spanish and French dominions, grants of land
were always made to individuals in proportion to the num-
ber of persons composing the family. Thus, in Frigue v.
Hoplins,* the court said as follows:

“ By the regulations of the Spanish government, if the
individual who applied for land was unmarried, a certain
quantity was given to him; if he had a wife this quantity
was increased, and if he had children an additional number
of acres were conceded. Now, if the circumstance of his
being married made the thing given become the property of
both husband and wife, we must, on the same prineciple, hold
that where children were the moving cause, they too should
be considered as owners in common of the land conceded.
That such was the effect of the donee having a family, was never
even suspected. It certainly is unsupported by law. Many do-
nations are made in which the donee’s having a wife and
being burdened with a large family is a great consideration
for the beneficence of the donor, but this motive in him does
not prevent the person to whom the gift is made from being
considered its owner, nor prevent the thing from descending
to his heirs.”

We can hardly expect the Indians to be very profound on
the subject of adverbs or prepositions, and the agents of the
government do not seem to have exhibited much greater
knowledge of the proprieties of grammar, or they would not
have left this section of the treaty capable of misconstruc-
tion or doubt when it was so easy to avoid it. The words
of this 14th section of the treaty were construed by Mr.
Secretary Cass, to give to the parent the title to the whole.
This construction had been the uniform one of the depart-
ment in executing the treaty, and patents were issued ac-
cordingly, of the correctness of which no doubt was enter-

tained. The register of those that applied to the agent un-
der the article, contained the names of the heads of famil ies

* 4 Martin, 212.
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only, which would seem to show the Indian construction of
the contract or treaty. Accordingly, on the 29th of June,
1841, a patent was granted to William Hall, not for himself
and his children—but to him and his heirs. At this time
the Secretary had no means of ascertaining the names of the
children so that separate patents might be given them in
case of a different construction given to the treaty. In all
others of the numerous treaties made with the Indians (more
of them made by Governor Cass than by any other person),
where lands were reserved, or agreed to be granted to any
Indian, the name of the grantee and quantity to be given
were carefully stated in the treaty.

As this section of the treaty was capable of a different
construction, Congress, on the 23d of August, 1842, in order
to save something for the children from the folly or incapa-
city of the parent, appointed commissioners with full power
to examine and ascertain the names of the parties who had
fulfilled the conditions of settlement to entitle them to pat-
ents for their land, and ascertain the quantity for each child,
“according lo the limitations contained in said article.”’

Now, while it is freely conceded that this construction
given to the treaty should form a rule for the subsequent
conduct of the department, it cannot affect titles before
given by the government, nor does it pretend to do so.
Congress has no constitutional power to settle the rights
under treaties except in cases purely political. The con-
struction of them is the peculiar province of the judiciary,
when a case shall arise between individuals. The legisla-
ture may prescribe to the executive how any mere adminis-
trative act shall be performed, and such was the only aim
and purpose of this act.

In the Cherokee treaty, where a grant of 640 acres was
given to persons “willing to become citizens,” a life estate
only was given to the settler, with reversion to his children.
This treaty makes no such provision for children. The con-
struction given by the representatives of both parties to the
treaty, and the grants issued under it, were not revoked, nor
could they be, by mere legislative act, founded on a different
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construction of a doubtful article of the treaty. The treaty
only describes the person who is contingently entitled to the
reservation. Ie must be a Choctaw, and a head of a fam-
ily, and desirous not only to remain, but must signify to the
agent his dntention to do so. These are conditions precedent,
on the performance of which he shall, “thereupon be entitled
to a reservation of 640 acres, and in like manner shall be en-
titled to balf that quantity for each unmarried child which is
living with him over ten years, and a quarter section {0 such
child as may be under ten years,” and if they reside upon
the land, intending to become citizens for five years, gc., “a
grant in fee-simple shall issue,” ge. The father alone could
fulfil the conditions; he would not be entitled to the addi-
tional land unless for a child that “was living with him.”
The treaty did not operate as a grant, and a patent was nec-
essary to the person who alone could perform the conditions.

We do not consider it necessary to vindicate the conclu-
sion to which we have arrived in this case, by further argu-
ment on the grammatical construction of this section of the
treaty. Assume that the construction put on the treaty by
the court below may possibly be correct. What then are
the facts of the case? The complainants below have ap-
plied to a court of chancery, which should be a court of con-
science, to vacate the title of a bona fide purchaser, who pur-
chased and paid his money and expended a life’s labor on
land granted by patent from the United States, conveying a
fee-simple estate, which was issued by the officers of the
government without intention of imposing any trust on the
grantee, or limiting it on the face of the deed.

Tt is contended that the purchaser is affected with notice
of the terms of the treaty referred to in his patent.

If there be any trust for children it must be a construc-
tive trust, which is negatived by the express terms of the
grant. How can a chancellor build up by the words fo?” and
to—words of equivocal import and doubtful construction—
an equitable title in the children? The fact is clear that
such was not the construction under which the granto}’ gave
the deed or the grantee accepted it. A chancellor will not
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be astute to charge a constructive trust upon one who has
acted honestly and paid a full and fair consideration without
notice or knowledge. On this point we need only to refer
to Sugden on Vendors,* where he says: «“In Ware v. Lord
Ligmont the Lord Chancellor Cranworth expressed his entire
concurrence in what, on many occasions of late years, had
fallen from judges of great eminence on the subject of con-
structive notice, namely, that it was highly inexpedient for
courts of equity to extend the doctrine. When a person
has not actual notice he ought not to be treated as if he had
notice unless the circumstances are such as enable the court
to say, not only that he might have acquired, but also that he
ought to have acquired it but for his gross negligence in the
conduct of the business in question. The question then,
when it is sought to affect a purchaser with constructive no-
tice, is not whether he had the meaus of obtaining and
might by prudent caution have obtained the knowledge in
question, but whether not obtaining was an act of gross or
culpable negligence.”

The application of these principles of equity to the pres-
ent case is too apparent to need further remark.

JUDGMENT REVERSED.

Tue WATCHFUL.

L. A libel case, charging the vessel and cargo to be prize of war, dismissed
because no case of prize was made out by the testimony.

2. But because the record disclosed strong prima facie evidence of a viola-
tion of the laws of navigation, and probably of our revenue laws also,

the case was remanded, with leave to file a new libel according to these
facts,

APPEAL from the District Court for the Eastern District
of Louisiana.
; In that court the schooner Watchful and cargo had been
libelled as prize of war, and a decree rendered dismissing
the libel, and restoring the property to the claimant.

* Page 622,
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The claimant, one Wallis, to whom the property plainly
belonged, was a citizen of Pennsylvania, residing at Phila-
delphia, and the evidence showed no reason to doubt his
loyalty to the Federal government during the recent war.
Nor was there any proof of intention to break the blockade or
to trade with the enemy. It appeared only that the claimant
had sold, in the late civil war in Mexico, to that party which
was led by President Juarez, two hundred and fifty-two
cases of firearms, which he had agreed to deliver on the
Mexican coast, near Matamoras, and when his vessel arrived
near that place, it was found that the French army occupied
the post, and no delivery could be made to the Juarez party.
Under these circumstances, the officer in command started
for New Orleans, not then blockaded, but in possession of
the Union forces. On the way to that port bis vessel was
captured and sent in as prize.

The record did, however, seem to disclose some facts, in
other respects, of a sinister character. It seemed to show
that the vessel had cleared for Hamburg, when her real des-
tination was Matamoras; that after she was out at sea, her
clearance had been altered by erasing the word « Hamburg”
and substituting in its place the word ¢ Matamoras;” that a
false manifest had been used, and that the fact of the main
cargo of two hundred and fifty-two cases of arms being on
board, had been purposely concealed from the custom-house
officers at New York, whence the vessel sailed.

Upon these latter facts, the Attorney-General now in-
sisted that even admitting that there might be no sufficient
proof of intent to break the blockade or to trade with the
enemy, and so that the case was not one of prize, yet that
the record before the court disclosed such a gross violation
of our navigation laws, and possibly of our revenue and
neutrality laws, that the case should be remanded to the
District Court, with leave to file a new libel, or for such other
proceedings as the government may deem advisable in the
matter.

The claimant was not represented in this court by counsel.
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Mr. Justice MILLER delivered the opinion of the court.

It is very clear that there is no case of prize made out by
the evidence. The property, which was undoubtedly Wal-
lis’s, was therefore not enemy property; nor is there any
evidence of intention to break the blockade or to trade with
the enemy. The case is so destitute of all the elements of
prize that the present libel was properly dismissed.

As to the other point more insisted on by the Attorney-
General. The record, as it stands, shows that the vessel
cleared for ITamburg, when her destination was certainly
Matamoras. That her clearance was probably altered after
she was at sea, by writing over the word ¢« Hamburg” the
word ¢ Matamoras.” That a false manifest was used, and
the fact of the main cargo of two hundred and tifty-two cases
of arms heing on board, was carefully concealed from the
officers of the customs at New York, from which port she
sailed. It is not necessary to go any further into this evi-
dence, or to express any other opinion on it, than to say
that it presents a prima facie case of violation of municipal
law, which justifies further investigation.

In the case of United States v. Weed et al.,* we had occa-
sion, at the last term, to consider the question of the prac-
tice proper under such circumstances. We then came to
the conclusion that where sufficient evidence was found
to justify it, the case would be remanded to the court below
for an amendment of the libel, or for such other proceedings
as the government might, under all the circumstances, choose
to adopt.

The judgment of the District Court, dismissing the libel in
prize, is accordingly affirmed, but that part of the decree
a\yarding restitution of the vessel and cargo, is reversed,
with directions to allow libellant a reasonable time to file a
new libel.  If this is not done within the time thus fixed by
the court, the property to be restored by a new decree.

* 5 Wallace, 62.
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‘Wicker v. HopPock.

1. The rules about judicial sales which make void as against public policy
agreements that persons competent to bid at them will not bid, forbid
such agreements alone as are meant to prevent competition and induce
a sacrifice of the property sold. An agreement to bid, the object of it
being fair, is not void.

2. On a breach of a contract to pay, as distinguished from a contract to in-
demnify, the amount which would have been received if the contract
had been kept, is the measure of damages if the contract ig broken.

Error to the Circuit Court for Northern Illinois.

Caldwell being owner of a distillery, subject to a mort-
gage to Hoppock, leased it to Chapin & Co. for three years;
it being agreed by the lease itself that the rent, so much a
year, should be paid by Chapin & Co. directly to Caldwell
the mortgagee, so as to keep down in part the intereston the
mortgage. Chapin & Co., after being for about eighteen
months in occupation of the distillery, and accumulating at
it a considerable amount of personal chattels, such as are
commonly used about such a place, assigned the lease to one
Wicker under some sort of partnership arrangement, and
Wicker went in. The rent not having been paid, according
to his agreement, by Chapin & Co. to Hoppock, the mort-
gagee, Hoppock applied now to Wicker to pay it, giving
him to understand that unless he did pay it, suit of fore-
closure would have to be brought oun the mortgage, and he
dispossessed.  After some negotiations, Wicker, who it
scemed was desirous of becoming owner of the personal
chattels which Chapin & Co. had left at the distillery, agreed
with Hoppock that if he, Hoppock, would sue Chapin & Co.
for the amount of rent in arrear and obtain judgment and
levy on the property, he, Wicker, ¢ would bid it off for what-
ever the judgment and costs might be.” Hoppock did ac-
cordingly sue and obtain judgment against Chapin & Co.;
the judgment having been for $2206. Chapin & Cf" were
indebted also to Wicker on some transactions growing out
of the distillery; and Wicker, who asserted himself to have
advanced money on it, caused most of the property all‘e:td:'}’
mentioned as left by Chapin & Co., to be removed to Chi-
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cago. IHoppock’s counsel meaning to proceed with his
execution, gave notice to Wicker of the intention to sell and
of the day of sale. Wicker, however, did not attend the
sale, nor was any bid made in his name. And all the prop-
erty of Chapin & Co. that was there and could be levied on
was knocked down to Hoppock, the only bidder, for the sum
of two dollars. Thereupon Hoppock brought assumpsit in
the Circuit Court for Northern Illinois—the suit below—
against Wicker to recover damages for the breach of his
agreement to appear at the sheriff’s sale and bid off the
property levied on for the full amount of the judgment for
which the execution issued.

The court below, against requests by the defendant’s coun-
sel to charge otherwise, considered and charged—

1. That the agreement between Hoppock and Wicker was
not invalid as tending to prevent the fairness of a judicial
sale, and therefore against public policy.

2. That the measure of damages was the amount of the
judgments with interest and costs.

The case was now here on writ of error by Wicker, for a
review on these points,

Mr. C. H. Reed, for the plaintiff in error :

The agreement between Wicker and Hoppock was invalid
because caleulated to interfere with, and prevent the fairness
and freedom of a judicial sale ; and prevent competition, and
therefore against public poliey.

1. The law guards all judicial sales with jealous care, and
any agreement or understanding, that any one person com-
petentto bid will abstain from bidding, will not be enforced,
10 matter how pure the motive moving to such agreement.
It matters not even if the defendant in the writ assents to
S}leh agreement, for his creditors, as well as himself, have a
right to say that nothing shall be done tending to sacrifice
his property.* TIn this case, by carrying out the agreement,

* Thompson ». Davies, 18 Johnson, 112; Jones v. Caswell, 3 Johnson’s

Cases, 29 ; Brisbane v, Adams, 8 Comstock, 129 ; Slingluff v. Eckel, 24 Penn-

sylvania State, 472.
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Hoppock could not bid at the sale. Itis no answer to say
that Hoppock was not bound to bid, and might not have
done so even if there had not been this agreement. It is
suflicient to say, that independently of this agreement (which
in its spirit did put him under an obligation to leave all bid-
ding to Wicker), he was competent and at liberty to bid.

2. As lo the measure of damages. Hoppock himself now
holds the judgment against Chapin & Co., in full force, ex-
cept as to the two dollars bid by himself; and he holds at the
same time a judgment against Wicker for the full amount
of such judgment, and he holds over and above both the
property sold to him at the sheriff’s sale. And he would
seem to have the right to hold on to and enforce and enjoy
all unless this judgment against Wicker be reversed; for
Wicker does not stand in the relation of surety for Chapin
& Co., nor is he in any position upon any known principle
of law or equity, to be subrogated to the judgments against
them, on paying the judgment against himself. This sin_
gular result is the cousequence of the erroneous rule of
damages adopted by the court below. It arose out of a (.16—
parture by the court from that salutary and elementary prin-
ciple, that in all actions upon contract, ¢ the damages are
strictly limited to the direct pecuniary loss resulting from a
breach of the agreement in question.”*

If Chapin & Co. were solvent, and they are presumed to
be,t then the direct pecuniary loss sustained by Hoppock by
the failure of Wicker to bid, was but nominal, as his judg-
ments would be worth par, and they could be worth no more
had Wicker fulfilled his agreement. If they were good for
a portion, then Hoppock’s direct pecuniary loss was only
equal to the balance. Whatever the property was worth
that IToppock bid off at the sheriff’s sale, should also be de-
ducted from his direct pecuniary loss, for had Wicker bid
it off, oppock certainly could not. Yet without any ref-

* Sedgwick on Damages, 204
+ Walrod v. Ball, 9 Barbour, 271.
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erence to these questions, the court below iunstructed the
jury peremptorily to find as damages the full amount of the
judgments and interest.

Mr. S. W. Fuller, conlra :

1. The rules relied on by the other side about judicial
sales only forbid agreements made with a fraudulent pur-
pose, and agreements not to bid at such sales. See specially in
the Supreme Court of Massachusetts, Phippen v. Stickney ;*
in that of New York, Bame v. Drew,t and in Illinois, Gar-
rell v. Moss et al.}

2. The amount which would have been received if the
contract had been kept, is the measure of damages, if the
coutract is broken.§

Mr. Justice SWAYNE delivered the opinion of the court.

It is said that the agreement between the parties ¢ was
invalid because calculated to interfere with, and prevent the
fairness and freedom of a judicial sale; and prevent compe-
tition, and therefore against public policy.”

The contract was, that the defendant in error should pro-

cure judgments against Chapin & Co. for the rent in arrear,
levy upon the machinery and fixtures in the distillery, and
expose them for sale, and that the plaintiff in error should
bid for them the amount of the judgments.
, The validity of such an arrangement depends upon the
mtention by which the parties are animated, and the object
sought to be accomplished. If the object be fair—if there
18 00 indirection—no purpose to prevent the competition of
blddel‘.s, and such is not the necessary effect of the arrange-
ment. 1o a way contrary to public policy, the agreement is
unobjectionable and will be sustained.

In one of the cases to which our attention has been ealled, ]|

* 8 Metealf, 384, + 4 Denio, 287. 120 Illinois, 549.
¢ Alder et al. v. Keighley, 15 Meeson & Welsby, 116; Hill ». Smith,

12 317 .
12 1a. 617, Thompson v. Alger, 12 Metcalf, 428; Thomas v. Dickinson, 23
Barbour, 431,

| Phippin v, Stickney, 8 Metcalf, 384,
VOL. vI.
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there was an agreement between two persons, that one of
them only should bid, and that after buying the property,
he should sell a part of it to the other upon such terms as
the witnesses to the agreement should decide to be just and
reasonable.

In another* it was agreed that a party should bid a cer-
tain amount for a steamboat, about to be sold under a chattel
mortgage, and transfer to the mortgagor an undivided in-
terest of one-third, upon his paying a corresponding amount
of the purchase-money.

In a third caset the agreement was between a senior and
a junior mortgagee. The former agreed to bid the amount
‘of his debt for a specific part of the mortgaged premises.

In each of these cases the arrangement was sustained upon
full consideration by the highest judicial authority of the
State.

In the case before us the agreement was, that Wicker
should bid. There was no stipulation that Hoppock should
not. There was nothing which forbade Hoppock to bid, if
he thought proper to do so, and nothing which had any ten-
dency to prevent bidding by others. The object of the con-
tract obviously was to be secure—not to prevent bidding.
The benefit and importance of the arrangement to the in-
terests of the judgment debtors is made strikingly apparent
when the subject is viewed in the light of the consequences
which followed the breach of the agreement. Instead of the
property selling for the amount of the judgments, Tloppock
was the only bidder, and the property sold was struck off to
him for a nominal sum. 3

There was no error in the ruling of the court upon this

subject.

It is urged that the court erred in instructing the jury,
that if the plaintiff was entitled to recover, the measure of
damages was the amount of the judgments, with interest
and the cost.

* Bame v. Drew, 4 Denio, 290.
t Garrett v. Moss et al.; 20 Hlinois, 549.
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The general rule is, that when a wrong has been done,
and the law gives a remedy, the compensation shall be equal
to the injury. The latter is the standard by which the for-
mer is to be measured. The injured party is to be placed,
as near as may be, in the situation he would have occupied
if the wronghad not been committed. Insome instances he
1s made to bear a part of the loss, in others the amount to
be recovered is allowed, as a punishment and example, to
exceed the limits of a mere equivalent.

It has been held that, ¢ where a party is entitled to the
benefit of a contract, and can save himself from a loss aris-
ing from a breach thereof, at a trifling expense or with rea-
sonable exertions, it is his duty to do it; and he can charge
the delinquent party with such damages only, as with rea-
sonable endeavors and expense, he could not prevent.””*

If the contract in the case before us were one of indem-
nity, the argument of the counsel for the plaintiff in error
would be conclusive. In that class of cases the obligee can-
not recover until he has been actually damnified, and he can
recover only to the extent of the injury he has sustained up
to the time of the institution of the suit. But there is a well-
settled distinetion between an agreement to indemnify and
an agreement to pay. In the latter case, a recovery may be
had as soon as there is a breach of the contract, and the
measure of the damages is the full amount agreed to be paid.

In a note of Sergeant Williams to Culler and others v.
:.Southern and others, it is said that in all cases of covenants to
ndemnify and save harmless, the proper plea is non damnifi-
catus, and that if there is any injury, the plaintiff must reply
1 bqt that this plea ¢ cannot be pleaded, when the condi-
tion is to discharge or acquit the plaintiff, from such bond or
other particular thing, for the defendant must set forth
aflirmatively the special manner of performance.”t
In Port v. Jackson,t the assignee of a lease covenanted to

* H .
A lzl'hller v. Mariners’ Church, 7 Greenleaf, 56 ; Russell ». Butterfield, 21
7 £ ell, 304; Ketchell v, Burns, 24 Ib. 457 ; Taylor v. Read, 4 Paige, 571 ;
nited States v. Burnham, 1 Mason, 57.
T Sanders, 117, note 1. 1 17 Johnson, 239.
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fulfil all<the covi;;iriints which the lessee was bound to per-
form It was-held that the agreement was substantially a
covenant to pay the rent reserved, as it should accrue; that
a%i’ea of non daln@ﬁcatus was bad, and that the assignor could
recover the amount of the rent in arrear as soon as a default
oceurred, without showing any injury to himself by the de-

linquency of the assignee. The assignee was liable also to

the lessor for the same rent by privity of estate. The judg-
ment was unanimously aflirmed by the Court of Errors.

In The Matier of Negus,* the covenant was to pay certain
partnership debts, and to indemnify the covenantee, a retir-
ing partner, against them. It was held that the covenant to
indemnify did not impair the effect of the covenant to pay,
and the same principle was applied as in the case of Port v.
Jackson. We might refer to numerous other authorities to
the same effect, but it is deemed unnecessary.

In the case before us, as in the cases referred to, the de-
fendant made a valid agreement, in effect, to pay certain
specific liabilities. They consisted of the judgments of Hop-
pock against Chapin & Co. If Wicker had fulfilled, the
judgments would have been extinguished. Assoon as Hop-
pock performed, the promise of Wicker became absolute.
No provision was made for the non-performance of Wicker,
and the further pursuit by Hoppock of the judgment debtors.
Indemnity was not named. That idea seems not to have
been present to the minds of the parties. The purpose of
Hoppock obviously was to get his money without the neces-
sity of proceeding further against Chapin & Co. tha{l his
contract required. There is no ground upon which Wicker
can properly claim absolution. He removed and kee:ps the
property he was to have bought in. The consideration for
his undertaking became complete, when it was exposed to
sale. The amount recovered only puts the other party whe.re
he would have been it Wicker had fulfilled, instead of vio-
lating the agreement.

The rule of damages given to the jury was correct.
JUDGMENT AFFIRMED.
LS5 R S A

* 7 Wendell, 503.
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UNITED STATES v. ADAMS.
SAME v. JOHNSON.
SAME v. CLARK.

1. The act of March 8, 1868, concerning the Court of Claims, confers a right
of appeal in cases involving over $3000, which the party desiring to ap-
peal can exercise by his own volition, and which is not dependent on
the discretion of that court.

2. When the party desiring to appeal signifies his intention to do so in any
appropriate mode within the ninety days allowed by that statute for
taking an appeal, the limitation of time ceases to affect the case; and
such is also the effect of the third rule of the Supreme Court concerning
such appeals.

3. It is no ground for dismissing such appeal, that the statement of facts
found by the Court of Claims is not a sufficient compliance with the
rules prescribed by the Supreme Court on that subject.

- But the Supreme Court will of its own motion, while retaining juris-

diction of such cases, remand the records to the Court of Claims for g
proper finding.

-

e

- A finding which merely recites the evidence in the case, consisting mainly
of letters and affidavits, is not a compliance with the rule; but a find-
ing that a certain instrument was not made in fraud or mistake is a

proper finding without reporting any of the evidence on which the fact
was found.

THEsE were three motions: the first two to dismiss appeals
from the Court of Claims, one in the case of Adams, and one
in the case of Johnson; the third, in the case of Clark, a
motion for a certiorari designed to require that court to make
dmore extended statement of the evidence on which they
had made a particular finding. The motion in the first two
cases resting on more grounds than one; in the third, on
one ground only.

To understand the cases well, it is necessary to refer to
the statutes and rules which regulate appeals from the Court
of Claims. An act of March 38,1863, provides that « either
barty may appeal to this court, &c., where the amount in con-
troversy exceeds $3000, under such regulations as the said
Supreme Court may direct : Provided, That such appeal shall

be taken within ninety days after the rendition of such judg-
ment or decree,”
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At the December Term, 1865, the Supreme Court pre-
scribed certain regulations by which appeals might be taken.

The first rule prescribes that the Court of Claims shall
make a finding of the ullimate facts or propositions which the
evidence shall establish, in the nature of a special verdict, and
not the evidence on which these ultimate facts are founded,
and also conclusions of law, which findings of fact and con-
clusions of law shall be certified to the Supreme Court as
part of the record.

The third rule prescribes that *in all cases an order of
allowance of appeal by the Court of Claims, or the chief
justice thereof, in vacation, is essential, and the limitation of
time for granting such appeal shall cease to run from the time an
application is made for the allowance of appeal.”

The forty-eighth rule of the Court of Claims provides that
“whenever such application for an appeal is made in vaca-
tion, the same shall be filed with the clerk of this court, and
such filing shall be deemed the date of the application for an ap-
peal.”’

The act of March 8, 1863, provides ¢ that the said Court
of Claims shall hold one annual session, commencing on the
first Monday in October in each year, and continuing as long
as may be necessary for the prompt disposition of the busi-
ness of the court;” and an act of March 17, 1866, « that the
reqular session of the Court of Claims shall hereafter com-
mence on the first Monday of December, in each year.”

In this state of statutes and rules, judgment was rendered
by the Court of Claims in the case of Adams in his favm: on
the 19th March, and in the case of Joknson, on the 25th.
The court adjourned on the 20th of May to the 25th of June.
Oun the 10th of June the solicitor of the United States for
the Court of Claims, Mr. Norton, filed in the office of jthe
clerk, a paper, in the case of Adams, of which the following
Is a copy: | :

Theodore Adams v. The United States.
1886. :

The United States, by E. P. Norton, its solicitor, makes appli-
cation to the Honorable Court of Claims for an appeal of the




Dec. 1867.] UNITED STATES v. ADAMS. 103

Statement of the case.

case of Theodore Adams v. The United States, to the Supreme
Court of the United States.
E. P. Norron,
Solicitor for the United States.

A similar paper was filed in the case of Johnson, at the
same time. On the first day that the court was in actual
session, to wit, on the 25th day of June, the solicitor moved
for an allowance of these appeals, and on the next day the
court made an order allowing them. The order was thus
made more than ninety days after the judgments were ren-
dered.

In these two cases, therefore, grounds of motion to dis-
miss were :

1. Because the appeal must be taken within ninety days
after the rendition of the decree, and in this case the said period
has elapsed.

2. Because the taking of an appeal in cases decreed by the
Court of Claims consists of two things: 1st. Of an application
for an appeal, which may be made to the court in term time, or
by filing an application in the method prescribed by the rules
when made in vacation. 2d. Of an allowance of the appeal so
applied for by the court, and that both the application for and
the allowance of the appeal must be made within the said term
of ninety days from the rendition of the decree.

3. Because the application made for an appeal in this case,
and filed in the clerk’s office June 10, 1867, is irregular and void,
having been' made in term time, and not in vacation, as con-
templated by the rules of court.

{&nd in all three of the cases an additional ground was
assigned, viz. ;

That the record had not been made up and settled, as the

first rule of the Supreme Court, made at December Term, 1865,
required.

As to this part of the matter it appeared—

L In the Adams case, that the findings were put under
twenty different numbered paragraphs; that under one of
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them a joint resolution of Congress was set outin full; and
under others, parts of acts of Congress. Withal, the finding
made a sequent, orderly and intelligible statement, and was
comprised within less than six pages 8vo, chiefly of small
pica type.

2. In the case of Johnson, the form of finding was different.
Somewhat less than two pages were occupied with narrative
and clear account of a settlement by him upon valuable and
unoccupied public lands in Washington Territory, where
he erected buildings, which the government of the United
States, operating against hostile Indians, had taken to its
own use. But the rest of the finding consisted of nine
pages of Government Correspondence from the Land Office,
Department of the Interior, Register’s Office at Vancouver,
with various affidavits from settlers and others, a joint reso-
lution of Congress, and many other documents, about twenty
in all, set out in extenso, signatures, &ec., with very little in
the nature of a finding of ultimate facts. It ended with a
succinet statement of the court’s conclusions of law, on what
was called ¢“findiugs of fact.”

8. In the case of Clark,—where the motion was for a certio-
rari to require the Court of Claims to make a more extended
statement of the evidence on which they found,—no docu-
ments or evidence were set out. On the contrary, the peti-
tion having set forth that the petitioner having agreed by
correspondence, with its authorized agents, to furnish to the
government a certain quantity of potatoes, in 2 certain
manner, the government agents had afterwards prepared
formal articles of agreement, which he signed without ad-
vice of counsel, and not knowing at the time but that ’rbey
truly and fairly stated the actual agreement of the parties,
and that the contract was not truly stated in the articles, but
by mistake or fraud was misstated,—the finding on this head
ran thus:

¢ That the allegations of fraud or mistake in the concoctﬁ?ﬂ
of the written agreement is not sustained by the evidence 1n
the case.”
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Messrs. Carlisle, Corwine, and Wills, in support of the motion
to dismiss the appeals of Adams and Joknson :

L As to the reqularity of those appeals. The statute gives
an appeal under such regulations as this court may pre-
scribe. The regulations when prescribed are as if part of
the statute. By the terms of the statute, the appeal must
be taken within ninety days. No regulation can alter this.
The time is peremptory. In thiscase no appeal was “taken,”
“allowed,” or even prayed for, till the ninety days had ex-
pired. All the party did was to pray an appeal generally,
and of this jurisdiction canuot be taken.

There was no “vacation” between the 20th May and the
25th June. By the act of March 8d, 1863, and that of 17th
March, 1866, the term is limited, but its duration is without
limit. The ¢ vacation,” therefore, referred to in the rule
under consideration, had not oceurred when this application
was filed with the clerk: on the contrary, the court was in
8ession. !

A vacation is defined by Bouvier to be the period of time
between the end of one term and the beginning of another.*

A vacation is a different thing from a continuance, the re-
sult of an ordinary adjournment.t Adjournment, in the
English practice, is a day so called from its being a further
day appointed by the judges at the regular sittings to try
causes at nisi prius. Adjournment day in Error, in English
courts, is a day appointed some days before the end of the
tel"m, at which matters left undone on the affirmance are
fi‘mshed. But the whole term is considered as but one day.
50,10 vacation having occurred, the application should have
been made to the court, the only tribunal or authority at
that time authorized to receive and hear it.

I As to the forms of the findings in all three cases, and of the
motion. for certiorari in the third. The object of the rule laid
d.own by the Supreme Court was to get a clean, clear narra-
tive of ultimate facts, a case like a case stated, or agreed on
or found by special verdict, so that the court could give an

* 2 Law Dictionary. e il
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opinion, in a form perfectly abstract, upon that case, and
without any arguing of what the case was, or summoning
up or back of facts. In the case of Adams, and especially
in that of Johnson, the first and second cases, we have evi-
dence of facts; leaving this court to settle the facts, a mat-
ter which it was the purpose of the rule to relieve it of. In
the case of Clark, the finding is objectionable in the other
way ; that is to say, from its curtness. A certiorari to bring
up a fuller case is necessary.

&: Mr. Norton, Solicitor of the Court of Claims, contra :

1. As to the appeals of Adams and Johnson. The appeal is
taken when the application is made ; for what else can the ap-
plicant for an appeal do? He has no bond to give, no addi-
tional act to perform; no control over any subsequent pro-
ceeding. The order of allowance may be made at any time.

The rule of the Supreme Court does not prescribe how
the application shall be made, whether in open court orally,
or by the filing of an application with the clerk, but that
the making of the application, whether in the one mode or
the other, shall be all that is required from the appellant.

The statute allowing ninety days would be nugatory, if
the appellant had not been permitted to file his application
‘ with the clerk. If the court be not in session or the chief
/ justice is absent, there is no other mode of taking an appeal.

It is contended that there can be no vacation until after the
final adjournment sine die. But the act of March 17th, 1866,
in providing that the regular session of the Court of Claims
should be on the first Monday of December in each year,
contemplated that there might be irregular sessions.

In the early period of the history of English courts, vacd-
tions of courts had no regularity, and the word was some-
times applied to the interval of a portion of a day. The
words interval, recess, and vacalion, are synonymes.

II. The objections to the finding seem to be too technical.
Asto the cases of Adams and Johnson, if requiring to be 1_'60-
tified, the findings can be rectified by a remand, and Wlthj
| out dismissing the cases. Asto the case of Clark, where
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a certiorari is asked to eunlarge the finding, the finding seems
in precise right form.

Mr. Justice MILLER delivered the opinion of the court.

Motions are made in the case of Uniled States v. Adams, and
of the Same v. Johnson, to dismiss the appeals, upon the
ground that they were not taken within the ninety days to
which the act of Congress limits the right of appealing from
the judgments and decrees of that court.

The fifth section of the act of March 38,1863, under which
the proceedings in appeal were had, enacts that ¢ either
party may appeal to the Supreme Court of the United States
from any final judgment or decree which may hereafter be
rendered in any case by said court, wherein the amount in
controversy exceeds three thousand dollars, under such
regulations as said Supreme Court may direct: Provided,
that such appeal shall be taken within ninety days atter the
rendition of such judgment.”

This language implies that taking an appeal is a matter
of right, and is something which the party as distinguished
from court may do. When the court has rendered its judg-
ment “either party may appeal.” That is, has the right to
appeal, and may exercise that right by his own volition.
The court cannot prevent it, nor is the right dependent upon
any judicial discretion.

So also the language of the proviso is to the same purport.
The appeal is to be taken within ninety days, not granted, or
allowed, or permitted, but taken—a word which implies
action on the part of the appellant alone. So that, whatever
the proceeding may be which constitutes appealing, or taking
an appeal, it mrst be something which the party can do;
and it would seem that no regulation of the Supreme Court,
Bor any judicial discretion of the Court of Claims, can de-
prive him of the right, though the former may frame ap-

propriate rules in accordance with which the right must be
exercised, *

* Hudgins et al. v. Kemp, 18 Howard, 530 ; Dos Hermanos, 10 Wheaton,
36; The Enterprise, 2 Curtis C. C. 317.

;—
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‘We consider the paper filed by the solicitor in the office
of the clerk of the court as sufficient in form to indicate the
intention to exercise this right. It is addressed to the court,
refers properly to the case, claims an appeal, and calls upon
the court to take the action which the rules prescribed by
the Supreme Court require of it.

But it is claimed that the rule so preseribed has not been
complied with, and therefore the appeal is not taken within
time. The third rule, the one here referred to, is this: “In
all cases an order of allowance of appeal by the Court of
Claims, or by the chief justice thereof in vacation, is essen-
tial, and the limitation of time for granting such appeal shall
cease to run from the time an application is made for the
allowance of appeal.”

The language of the rule would have been more techni-
cally accurate if the word “taking” had been used instead
of ¢ granting,” but the latter word is used in the rule to ex-
press the idea conveyed by the former in the statute.

To understand why the Supreme Court required an allow-
ance of the appeal by the Court of Clairhs it is necessary to
consider the two rules which precede this. A statute passed
a year or two after the one we have been considering gave
the right of appeal in cases where judgments had been ren-
dered long previous to its passage. In framing rules upon
this subject the Supreme Court determined that these rules
should be so drawn that only questions of law could be
brought here for review. The first rule provided that the
party desiring to appeal, in cases decided before the rules
were made, should present his petition to the Court of
Claims, setting forth the questions of law decided against
him which he desired to have reviewed; and that court was
required to certify what had been its rulings on those ques-
tions. By the second rule the court was required, in all
appealable cases thereafter decided, to make a finding of
facts, and of their conclusions of law thercon, and make it a
part of the record.

It is obvious that in both of these classes of cases it was
proper that the attention of the court should be called to the
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taking of an appeal, and that it should not be treated as per-
fected until that court had prepared the statement of facts, or
the statement of its rulings on questiouns of law which these
rules prescribed. If something of this kind had not been
required, the appeal might have been taken and the record
filed in this court before the rule had been complied with.

But that the delay in doing this might not prejudice the
party desiring to appeal, the rule expressly provides that the
statute of limitations shall cease to run from the time the
application is made. In other words, the framers of the
rule, treating the appeal as taken within the meaning of the
statute when the application is made for its allowance, pro-
vide that the delay in making out a proper statement of
facts and judicial rulings, and then allowing the appeal
(which C. J. Taney says, in Hudgins v. Kemp, *is merely an
authority to the clerk to transmit the record”), shall not
operate to defeat the appeal.

Much minute criticism has been expended on the ques-
tion whether the adjournment of the court from May to
June was a vacation within the meaning of the rule, and
whether the application should have been made to the court
or to the chief justice. The rule says, the allowance may be
r'nade by the court, or, if there is a vacation, by the chief
Justice, but it does not prescribe the form of the application,
or how or to whom it shall be made. We think that whether
done in vacation or in session, or during a temporary recess,
the rule adopted by that court of requiring the application
to be made by filing it with the clerk, is a very proper one.

We are therefore of opinion that the filing of this paper
was taking the appeal, and that the delay in the subsequent
proceeding to render it effectual do not touch its validity.

Another ground for the motion to dismiss these cases is,
that the statement of facts found by the court, and their
00_1101usions of law thereon, are not a sufficient compliance
\V1't11 the rule of the Supreme Court on that subject. It is
said that the statement of facts is a mere recital of the evi-
deuce, and not the results of evidence as found by the court.

;~—
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Conceding for the present that these records are fairly
liable to the objection made, does it follow that for this rea-
son the appeals should be dismissed ?

In discussing the first ground on which the dismissal of
these cases is claimed, we have seen that an appeal is a right
given to the party by the statute, of which the Court of
Claims cannot deprive him. It would be a violation of this
principle if this court should refuse to consider his appeal,
because the Court of Claims has erred in its attempt to com-
ply with a rule of this court prescribing the character of the
record to be sent here.

If the Court of Claims had made no attempt to comply
with this part of the rule, we do not perceive how that would
deprive this court of its jurisdiction of the case, or the ap-
pellant of his right to be heard. In such case, there is un-
doubtedly in this court, as in all appellate courts, a means
of enforcing compliance with the rule, without permitting
its jurisdiction, or the rights of appellant, to be defeated.
But there is no such case here. The Court of Claims has
made a finding of facts, and conclusions of law, and has
shown its intention to comply in good faith with the rule (Tf
this court. Whether it be a sufficient compliance or not, 1s
a question which does not affect the jurisdiction of this court,
and is no ground for dismissal of the cases. The motions
to dismiss are therefore overruled.

The rule above referred to, however, was made for the
protection of this court, as well as to secure a finding of facts,
by a tribunal which must of necessity inquire into the.m
fully, and which, having ample time, and being otherwise
every way competent, may be relied on to find them truly.
In consequence of the suggestions of counsel in these cases,
and in several others, said to be in the same category, We
have examined into the statement of facts certified to us, t©
see if the rule is complied with. In all that we .lmvc PX’;
amined, except the two named at the head of thlS‘ 0%73«8?,
the statement is free from objection. In the case of United

* Supra, p. 101.
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States v. Adams, the propositions of fact are stated more in
extenso than is either necessary or desirable, and are sub-
divided into a greater number of distinet propositions than
are useful or conducive to clearness.

There are also certain acts and joint resolutions of Con-
gress found as facts, o’ which this court must take judicial
notice, which are, therefore, in no sense, facts to be found.

But after all, there is within a reasonable compass, and
fairly stated, the main ultimate propositious of fact, on which
this court can determine the principles of law, which must
control the case.

But in the case of United States v. Johnson, it is differ-
ent. We have first a detailed history of Johnson’s transac-
tions in settling on certain land, which is the foundation of
his elaim, with no attempt to deduce from this recital any
ultimate fact, to which a proposition of law can be applied.
Thisis followed by from fifteen to twenty affidavitsand letters,
given in full, from various officers in the department of the
public lands, and other persons. What facts these letters
and affidavits are intended to establish, we have not stopped
to inquire, because it was the object of the rule to impose
upon the Court of Claims the duty of drawing the inferences
and conclusions which such documents are supposed to es-
tablish, or to decide that they do not establish them. The
statement in this case is, in this respect, a reproduction of
the finding which we rejected in the case of Burr v. The
Des Moines Navigation (b.,* to which this court refers in the
I‘ulf%s as containing a judicial exposition of the principles on
which they are founded.

No doubt it is often difficult to draw the line between a
mere recital of the evidence produced in the case, and a tind-
ng of the facts which that evidence establishes ; and where
the statement certified by the Court of Claims is reasonably
sufficient, we hope we shall not be found captious. But in
the case we have mentioned, there is such a wide departure

from the Principle which lies at the foundation of the rule,
-___"_‘—ﬁ

* 1 Wallace, 102.
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that while we shall retain jurisdiction of the case, the record
will be remanded to the Court of Claims, with directions to
return a finding of the facts, in accordance with the rule.

These principles also dispose of the motion for certiorari
in the case of Clark et al. v. United States. The motion there
is designed to require the Court of Claims to make a more
extended statement of the evidence on which they find,
“that the allegation of fraud or mistake in the concoction
of the written agreement is not sustained by the evidence in
the case.”

This is precisely the character of finding which the rule of
this court was intended to produce. The existence of the
fraud or mistake set up in the pleading is one of the ultimate
facts to which the law of the case must be applied, in ren-
dering a judgment, and this court does not purpose to go
behind the finding ot the Court of Claims on that subject.
To do so would require an examination of evidence, and a
comparison of the weight to be attached to each separate
piece of testimony, and the drawing of inferences from the
whole, which is the peculiar province of a jury, and which,
by our rule, we intended to exclude from the consideration
of this court, by making such finding by the Court of Claims
conclusive. The motion in that case is, therefore, overruled.

MorioNs oVERRULED in all the cases, but in the second case
the record remanded with directions to make a new finding
of facts in accordance with the rules of court on the subject.

LEAGUE v. ATCHISON.

Under the fifteenth section of the statute of limitations of Texa.s, Wh"lch
enacts that ¢ every suit instituted to recover real estate as aga_mst. hxmi
her, or them in possession under title or color of title, shall be mstx.t.utei1
within three years next after the cause of action shall have: accr.ued, =Lf1t
which adds that ¢ by the term #itle, as used in this section, 18 n.xeur.n (;
regular chain of transfer from or under the sovereignty of th‘e soil ; :lniJ
color of title is constituted by a consecutive chain of such transfer down t
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him, her or them in possession, witkout being regular (as if one or more
of the muniments be not registered or not duly registered, or be only in
writing, or such like defect,” &e.), there is neither title nor color of title
when any link in the chain is so wanting, as that there is a Aiatus in the
chain ; that is to say, when the case is not that of a defect or flaw in some
link which makes the chain weak at that point, but when there is no
chain at all.

Error to the District Court for the Fastern District of
Texas.

The statute of limitations of Texas, after making ten
years a protection to one who enters without title, and five
years a protection when the party has entered with claim
under a deed on record, and has paid the taxes and made

cultivation during that term, enacts by its fifteenth section
as follows :*

“That every suit to be instituted to recover real estate, as
against him, her or them in possession, under title or color of
title, shall be instituted within three years next after the cause
of action shall have accrued, and not afterwards. By the term
title, as used in this section, is meant a regular chain of transfer
from or under the sovereignty of the soil; and color of title is
constituted by a consecutive chain of such transfer down to him,
her or them in possession, without being regular ; as if one or more
of the memorials or muniments be not registered, or not duly
registered, or be only in writing, or such like defect as may not
extend to or include the want of intrinsic fairness and honesty ;
or when the party in possession shall hold the same by a certifi-
cate of head-right, warrant, or land-scrip, with a chain of trans-
fer down to him, her or them in possession; and provided this
section shall not bar the right of the government.”

With this act in force Atehison brou ght suit against League
to recover a lot of ground in Galveston.

On the trial, it appeared that both parties claimed title
under the Directors of the (Galveston City Company, from
Whom the title was deraigned, to one Iasbrook. The plain-
Uff asserted himself to be the owner of Hasbrook’s title

* Hartley’s Digest, Art. 2391.
VOL. v1. 8




LEA6UE ». ATCHISON. [Sup. Ct.

Opinion of the court.

through a deed from him to one Curtis. The defendant
denied the validity of this deed to Curtis, alleging it to be a
forgery, and claimed under a levy and sale of the property
under a judgment against Hasbrook posterior to the alleged
sale of Hasbrook to Curtis. The validity of this deed was
one of the issues to be tried, one however not involved in
the case as here presented. The defendants pleaded the
statute whose fifteenth section as to limitation of three years
is above quoted. On this point the plaintiff’s counsel re-
quested the court to instruct the jury as follows:

“That, if the jury, under the instructions of the court, find a
conveyance from Hasbrook and wife to Curtis to be valid, then
the sheriff had no authority to make the levy, under the execu-
tion against Hasbrook, on the lot in question, or to make the
deed to Atchison, and there is nosuch transfer of title from ITas-
brook to Atchison as will sustain the plea of limitation.”

The court refused the instruction, and whether it had done
so rightly or not was the point for review here.

The case was fully argued i behalf of the plaintiff in error
by Messrs. C. Robinson and W. G. Hale, who relied on the
fifteenth section above quoted, as clear of itself; citing in ad-
dition, however, by way of illustration, the statutes of Ken-
tucky, Pennsylvania, and other States, and decisions upon
them, to show what possession was adverse.

Messrs. Green Adams, and W. P. Balinger, contra.

Mr. Justice GRIER delivered the opinion of the court.

The only question involved in this case arises on the con-
struction to be given to the 15th section of the statute of
limitations of the State of Texas. It is somewhat peculiar
in its terms, and is well suited to the policy of a new Sta'te
desirous to encourage emigration, and the settlement of its
vacant lands.

For this purpose the usual limitation of twenty years,
which alone would protect one who had entered without
title, was held insufficient. Ilence the legislation of Texas
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reduced the term to ten years. This term was also reduced
to five years when the disseizor entered with a claim of title
under a recorded deed, and had paid the taxes and cultiva-
ted the land for that length of time.

The limitation of three years now under consideration
was intended to protect settlers under junior grants emanat-
ing from the State of Texas against older titles under the
former Mexican sovereignty, as well as a fraudulent issue of
head-right certificates or land scrip under the Republic.
This policy is clearly exhibited in this peculiar term and
the provisions of this section.

As respects the instruction requested by the plaintiff’s
counsel, we are of the opinion that the court erred in refus-
ng 1t.

There was no dispute that the defendant purchased with
full notice of the previous deed to Curtis. The only ques-
tion was, whether this deed from the sheriff gave him such
a title or color of title as is required by the statute.

Unnecessary labor and learning has been expended by
counsel, as to the construction of similar statutes in other
States, and as to whether the possession of defendent was
adverse or not.  This section of the statute is its own inter-
preter. It was not made to protect mere adverse posses-
s1on; it carefully defines the construction of the words used.
By the term title, as used in this section, is meant “a regu-
lar chain of transfer from, or under the sovereignty of the soil ;
and color of title is constituted by a consecutive chain of
su'eh transfer down to him or her or them in possession,
Wltl.lout being regular, as if one or more of the memorials
or instruments be not registered, or not duly registered, or
be ouly in writing, or such like defect,” ge., de.
f_mlzi):’},l ;hsis case shovs:s no such ¢ .chain (?f title. or transfer
of title z:ill'efligﬂgy, gs to cons‘gtuize either t%tle. or color
ik {s necesza{let by the act, a link in the eh'am is al.)sent,
T 1yﬂ0 m.ake the \'Nhol.e one cha}n. I.t is not
it o kc or flaw in some link in the chzu.n which may
sl e ak at that point, but there is no chain at all. A

of the sheriff on a Jjudgment against “ A,” confers nei-
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ther title nor color of title to the property of “B.” In
Thompson v. Cragg,* the court say: ¢ Nor can there be
color of title where there is a complete hiatus in the chain.
Color of titles differs from titles only in externals. The
substance of both is the same, were this not so. If color
of title were something intrinsically and substantially less
or weaker than title, then the wisdom of the legislature
could not be vindicated,” &c. This construction of the
statute as thus settled by the courts of Texas is conclusive,
even if we doubted its correctness, which we do not.

JUDGMENT REVERSED, AND A VENIRE DE NOVO AWARDED.

[See infra, next case, Osterman v. Baldwin, in regard to thissame section
15 of the Texas statute of limitations.—REP.]

OSTERMAN ». BALDWIN.

1. A citizen of the United States, and who, as such, was of course before the
admission of Texas into the Union, an alien to that republic, and so,
as against office found, incompetent to hold land there, became on the
admission, competent, no office having been previously found.

2. A purchaser at sheriff’s sale buys precisely the interest which the debtor
had in the property sold, and takes subject to all outstanding equities.

3. Trusts of real estate are not embraced by the statute of frauds of Texas,
and may be proved, as at common law, by parol.

4. A mere declaration in writing by a vendor of a vendee’s purchase of
land, that the vendee had paid the money for it, and that the vendor
intended to make deeds when prepared to do so, is not a document pur-
porting to convey title; and accordingly will constitute neither a link
in ¢ a consecutive chain of transfer,” nor “color of title” within the
meaning of the fifteenth section of the statute of limitations of Texas.

ArpEAL (submitted) from the District Court for the Eastern
District of Texas. ]

In 1839, prior to the admission of Texas into our Union,
and that country being then an independent republic, Bald-

% 24 Texas, 596. See also Wright ». Daily, 26 Id. 730; Berry v. Donley,
Id. 737; Harris ». Hardeman. 27 Id. 248.
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win, a citizen of New York, and an alien, of course, to
Texas, purchased and paid for three lots in Galveston, from
the Galveston City Company, a corporation created by law,
with power to sell real estate, and which owned the lots sold.
As the company was not at the moment ready to execute
deeds, he received certificates of the purchase. These de-
scribed the purchased lots, acknowledged the receipt of the
purchase-money, and added that Baldwin was entitled to re-
ceive a conveyance, so soon as the company was prepared to
execute deeds in proper form. These certificates were made
out in Baldwin’s own name. The constitution of Texas, how-
ever, prohibiting aliens from holding lands there, he trans-
ferred them to James 8. Holman, a Texan ; the purpose hav-
ing been “to place the lots in the hands of a citizen to watch
over and protect them, for the payment of taxes and other-
wise.” No consideration moved from Holman, and the
transfer was on an express agreement (made only by parol,
however), that Tlolman was to hold the lots, and take a con-
veyance of them from the company, as Baldwin’s trustee.
The certificates were placed in an envelope, on which was
indorsed a memorandum, thus :

$INioR1:3:
“James S. HonMAN.
“Lots No. 5 and 11, in block 617, &c. &c.,
Ll trust

This envelope, with the certificates inclosed, was subse-
qu-ently found in the office of the company, having, as was
Sfcud by the one side, been left there for safe keeping at the
time, and by the other, having been brought there in order
that a deed might issue to Holman, and surrendered and
filed on the issue of a deed accordingly. The letters and
figures, “ No. 118, indicated the number of the deed to be
1ssued for these lots.

In September, 1846, the lots were levied on by the sheriff
‘f Gif}lVeS’ton County, upon a judgment obtained by one
8 Ildﬁ;lnney against Holman. Notice was given to McKinney
of Baldwin’s ownership of the lots, and that Holman had
never had any interest in them, except as trustee for Baldwin,
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At the sale, October 6th, 1846, full notice was read aloud
by Baldwin’s agent, to the persons assembled, of Baldwin’s
claim to the lots, and of the exact state of his title. The
sale was then proceeded with, and one lot was struck off to
Osterman, others to other persons. The purchasers took
possession.

In May, 1850, that is to say, more than three years afler the
sale, Baldwin filed a bill in the District Court for the District
of Texas, making the Galveston City Company, Holman, Os-
terman, McKinney, and others, defendants; and praying that
the Galveston City Company might be directed to execute a
conveyance in fee simple to him, that the sale and proceed-
ings under the judgment and execution against Holman
might be declared void, and the defendants enjoined from
setting up title under the same, and be ordered to deliver
up,possession of the lots held by them respectively.

The defences set up were:

1. Baldwin’s alienage and consequent incapacity to hold;
that even if the lands were meant to be held by Iolman in
trust for him, the trust was void; that on this part of the de-
fence it mattered not whether there was a deed or certificate,
Holman’s estate, if but equitable, being liable to levy and
sale; that however a deed was made.

2. That if these defences failed, the suit was barred by
the statute of limitations of Texas.

As to the fact whether any deed had been made to ITol-
man, the testimony was not quite consistent. On the one
hand, the secretary of the company, the complainant’s wit-
ness, testified thus:

“ Whenever the holder of a certificate wished a deed, he pro-
duced his certificate to the company and delivered up the same,
and the company issued a deed to him. The certificate was then
filed away in the records of the company. Books were kept
showing the issue of deeds upon the certificates, by me.momn-
dum entered against the number of the lot. All the certificates
in this case were filed away in the records of the company, 1n
the same place and manner, with the certificates upon which
deeds had been issued. The books and records of the company
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bear the same evidence of a deed to HHolman on these certificates,
that they do of the issue of any deed whatever. If the records
of the company are true, a deed issued to Holman. The memo-
randum No. 113, in the envelope, indicates that that was the
number of the deed issued on the certificates.”

On the other hand, Holman himself remembered no deed:
and one Edmunds, the agent of McKinney, who seemed to
manage the whole matter of the execution under a bargain
for a large contingent share of its proceeds, twice examined
the books of the City Company, once by himself and once
(“thinking it an important matter”’) with another person, an
attorney-at-law,—and found that the books “showed that no
deed had then been issued,” and that “the title still ap-
peared to be by certificates in the name of Holman.”.

As respected a bar by the statute of limitations, the second
defence set up, it appeared that the Texas act in its fifteenth
section ran thus :*

“ Every suit to be instituted to recover real estate as against
him, her or them in possession under title or color of title, shall
be instituted within three years next after the cause of action
shall have accrued, and not afterwards. By the term title as
used in this section, is meant a regular chain of transfer from or
under the sovereignty of the soil; and color of title is consti-
tuted by a consecutive chain of such transfer down to him, her
or them in possession, without being regular; as if one or more
of the memorials or muniments be not registered or not duly
registered, or be only in writing, or such like defect as may
1ot extend to or include the want of intrinsic fairness and hon-
eSt.Y_; or when the party in possession shall hold the same by a ’
certificate of head-right, land warrant or land serip, with a chain ;
of transfer down to him, her or them in possession.”

TThe District Court decreed in favor of the complainant.
he .Pul‘chasers appealed; Holman and the company not
denying Baldwin’s equities, and acquiescing.

* Paschal’s Digest, Art. 4622,
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Messrs. Adams, Coombs, and Ballinger, for the appellants :

1. The evidence of the deed’s having issued, greatly pre-
ponderates over that of its having not issued. The posses-
sion by the company among s papers, of the certificates,
the only evidence of individual ownership, and the testi-
mony of the secretary of the company, offered a strong
presumption that there was a deed. The purpose of con-
veying to Holman was that a deed should issue to him. It
matters not, however, as respects this branch of the defence,
whether Holman’s title were legal or equitable, if /e had the
real title—of any kind. Equities can be levied on in Texas
as well as legal estates.

2. He had such title. It having been illegal for the com-
plainant to hold lands in Texas at the date of these assign-
ments, the law did not imply, create or allow any trust what-
ever in his favor, nor create one in favor of the government
of Texas; but Holman took and held the property free and
clear of any trust or right whatever for or on the part of
Baldwin or the government.*

Nor did the admission of Texas into the Union help the
matter. The law not having previously raised or recog-
nized any trust in behalf of Baldwin, nor of the govern-
ment as the sovereign, by escheat or other paramount right,
no trust or right of any kind in his favor was created by
that political act.

At best, the only evidence of any trust in favor of Bald-
win was parol; a dangerous sort of proof on which to rest
the title to real estate; and a sort which the British statute
of frauds would not allow to be given in such a case.

3. If Holman was thus the sole owner—either legal or
equitable—Baldwin had no title, and the various notices were
of no value. They were notices of nullities. :

‘Waiving all these points, however, we have above and in-
dependent of the other defence—

% Hubbard v. Goodwin, 3 Leigh, 492; Leggett v. Dubois, 5 Page, 114;
Taylor v. Benham, 5 Howard, 270; Phillips v. Crammond, 2 Washington’s

Cirenit Court, 447.
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4. The Statute of Limitations. If the Galveston City Com-
pany made a deed to Holman, then the appellants had a
“regular chain of transfer” with the single exception from
its regularity that the deed to Holman was not recorded, a
circumstance which confessedly would not affect it. We
have referred to the evidence of the existence of the deed.
“A regular chain of transfer” relates to the deeds, the
muniments, the paper evidences of right. If on their face,
they constitute a title, the actual nature of that title, arising
from extrinsic facts, from the existence of a superior or bet-
ter title, either in the first link by a previous grant from the
government, or in any subsequent link by a previous better
conveyance, is unimportant. If possession be held three
years under a chain of deeds from the sovereignty of the
soll, by the 15th section the character of the actual title at
any point of the chain is unimportant. ¢ Intrinsie fairness
and honesty ” is not a question where a regular chain of
transfer is shown. They apply to color of title where the
transfers are not regular. But the meaning is, not that the
consecutive chain of transfer, or any link of it, must be fair
and honest in relation to the adverse, better title, but simply
that if one or more of the links, instead of being a regular
d.eed——for instance, from A. or B.—is such a transfer of the
right of A. or B., whatever that right is, as amounts fairly
and honestly to a conveyance of it, then it constitutes color

Ofbltitle. In short, “title” is legal ; *“ color of title” is equi-
lable.*

Messrs. Sherwood and Goddard, conira.

Mr. Justice DAVIS delivered the opinion of the court.

It is true, as the defendants insist, that when the pur-
C}fases were made by Baldwin, Texas was a foreign country,
“)’Hh a constitution forbidding aliens to hold real estate.
Llft th.e defendants cannot object on that ground. Until
‘(c)l?ilrcf found, Baldwin was competent to hold land against

¢ Persons.  No one has any right to complain in a col-

e e

*
Pearson », Burdett, 26 Texas, 157; Wallace v. Wilcox, 27 Id. 60,
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lateral proceeding, if the sovereign does not enforce his pre-
rogative. This court, in Cross v. De Valle* say: “That an
alien may take by deed, or devise, and hold against any one
but the sovereign, until office found, is a familiar principle
of law, which it requires no citation of authorities to estab-
lish.” Even if the defendants could have made this objec-
tion, while the Republic of Texas existed, they cannot make
it now, because, when Texas was admitted into the Union,
the alienage of Baldwin was determined. Ilis present status
is that of a person naturalized, and that naturalization has
a retroactive effect, so as to be deemed a waiver of all lia-
bility to forfeiture, and a confirmation of his former title.f

It is insisted the legal title to the lots in controversy, is in
Holman, by deed from the Galveston City Company, and if
so, that the execution against Holman was properly levied
on them, and they were rightfully sold.

There is evidence tending to show a deed to Holman, but
it falls short of proving it. It is almost certain a deed was
never made, and quite certain, if made, it was never deliv-
ered. Holman, who ought to know, has no recollection
about it, and he is fortified by Edmunds (the active agentin
hunting up property to levy on), who swears, the books of
the company were examined, and did not show the making
of the deed—a matter deemed of importance by him and
his attorney. The deed is not produced ; is not recorded;
the directors who must have executed it, are not called;
and its existence is but a matter of conjecture.

Even if made and delivered, it cannot help the title of
the defendants, for the sheriff’ sold with express notice of
Baldwin’s rights, and his intention to enforce them, and no
one who bought can be considered an innocent purchaser
for value. If Holman had the bare, naked,legal title, with-
out any beneficial interest in the property sold, and no pos-
session, nothing passed by the sale. A purchaser, at 2
sheriff’s sale, buys precisely the interest which the debfor
has in the property sold, and takes subject to all outstanding

equities.

* 1 Wallace, 8. + Jackson ». Beach, 1 Johnson’s Cases, 401.
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But no deed was, in fact, made, and the legal title is still
in the Galveston City Company. If, in equity Baldwin is
entitled  to have that title conveyed to him, the defence in
this case must fail, unless the plea of the statute of limita-
tions can be successfully maintained.

It is proven, beyond dispute, that Baldwin purchased the
lots and paid the money for them, and that ITolman had no
interest in them.

It is in equal proof, that Holman agreed to hold them in
trust for Baldwin—the object being to place them in the
hands of a citizen of Texas, who could pay taxes and pro-
tect them. The trust, thus created, is an express trust—not
one resulting by implication of law—proved, it is true, by
parol, but equally efficacious for the purposes of this suit,
as if in writing. The declaration of an express trust, under
the statute of frauds of 29 Charles I, was required to be in
writing, and could not be proved by oral testimony. But
the courts in Texas hold, that trusts are not embraced in
their statute of frauds, and that a trust may be proven as at
common law, by parol evidence.* The equitable title is,
therefore, in Baldwin, and there is no reason why he should
not have the legal title also, unless his rights are cut off by
the statute of limitations.

| The defendants claim that they have possessed the land
| peaceably for more than three years, under title, or color of
‘ title, derived from the sovereign authority, thus claiming
the benefit of the fifteenth section of the act of limitations
?f Texas.t But this claim is unavailing, because one link
mn “the chain of transfer,” from the government down to
the defendants, is broken. There is no conveyance from the
Galveston City Company to Holman. A “consecutive chain
of transfer”” is required by the statute, and the writing pos-
sess.ed by Holman is not, in any legal sense, a link in that
chain, Tt does not purport to convey title. It is nothing
more than a declaration by the company of the purchase of
the lots, the payment of the money, and the intention to

——

o
Miller v. Thatcher, 9 Texas, 484, + Hartley’s Digest, Art. 2391.
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make deeds, when prepared to do sn. If this writing, npon
its face, professed to pass title, but failed to do it, either be-
cause the city company had no title, or for want of proper
execution, it could be used as color of title. But an agree-
ment to convey title at some future period, is not color of
title, within the meaning of the law.

The Supreme Court of Texas has decided the precise ques-
tion here presented. That learned court, in discussing this
subject, in Thompson v. Cragg,* say : ¢ Nor can there be color
of title, as defined by the statute, where there is a complete
hiatus in the chain. Color of title differs from title only in
externals. The substance of both is the same. Were this
not so, if color of title were something intrinsically and sub-
stantially less, or weaker than title, then the wisdom of the
legislature could not be vindicated in applying the same
period of limitation to a possession supported by the one as
is applied to a possession supported by the other.”

DECREE AFFIRMED.

[See supra, preceding case, League v. Atchison, in regard to this same
statute of limitations in Texas.—REP.]

WALKER v. VILLAVASO.

1. When the question is whether this court has jurisdiction under the
twenty-fifth section of the Judiciary Act, nothing out of the record
certified to the court can be taken into consideration.

9. Accordingly, when it was sought by counsel to bring before it as :
of which it would take judicial cognizance, the fact that a judgment in
a primary State court of the South,—affirmed in the highest State court
after the restoration of the Federal authority,—was rendered after the
State was in proclaimed rebellion, and by judges who had sworn alle-
giance to the rebel confederacy, the record not disclosing the fac.t that
the want of authority under the Federal Constitution of such primary
court was in such court drawn in question and decided against—this
court dismissed the writ.

matter

* 24 Texas, 596.
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3. When the proceeding is according to the law of Louisiana, the case within
the section must appear by the statement of facts and decision, as usually
made in such cases by the court.

Error to the Supreme Court of Louisiana.

This was a motion by Mr. Janin to dismiss the writ of
error. The suit,—a suit instituted by Villavaso against
Walker, in the District Court of the parish of St. Bernard,
Louisiana,—was one of the ordinary sort for foreclosure and
sale under a mortgage according to the practice prevailing
in Louisiana. Between the 25th January and the 17th Au-
gust, 1861, Louisiana had passed an “ ordinance of secession”
from the Union, adopted the constitution of the Rebel States,
required all office-holders to swear allegiance to ¢, and had
been proclaimed in a state of insurrection by the President
of the United States. During this term, to wit, on the 18th
October, 1861, an order of sale of the mortgaged premises
was made. It was made by the same judges who had sat
before the secession ; and who remained in office apparently
until May, 1865, when loyal judges were appointed under act
of Congress. The Supreme Court of the State having, in
1867, affirmed the decree of foreclosure made in the parish
court, the affirmance was brought here as within the 25th
section of the Judiciary Act, which declares that where a
controversy in a State court draws in question an authority
exercised under the United States, and the decision is against
1ts validity, the matter may be reviewed here; but declares
also that no other cause shall be regarded as ground of
reversal, than “such as appears on the face of the record.”
No question apparently about the legality of the court had
been raised on the trial or decided by the parish court.

Mr. Durant, against the motion :

The case presented to the Supreme Court of Louisiana,
Y the appeal, was one where a judge had exercised an au-

b

!:hority under an insurgent organization, assuming to be an
independent state and part of a confederacy, unacknowl-
¢dged and at war with the United States, and such authority
as repugnant to the Constitution and laws of the United
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States. Such exercise of aunthority was null, and it was the
duty of the Supreme Court of Louisiana so to declare it.
For a court of error will take judicial notice of the nature
and extent of the jurisdiction of the inferior court, whose
judgment it revises.*

Where the judge is incompetent ratione materice—still more
so where he is a mere usurper—the want of jurisdiction may
be shown at any stage of the cause.t And the judge is
bound to notice such defect ex officio.f

The fact that the inhabitants of Louisiana were, in Octo-
ber, 1861, in insurrection, was one which the Supreme Court
of Louisiana was bound to notice, and so noticing it to de-
clare that no judicial authority could be recognized under
it as valid by a court sitting under the Constitution.

They did not do this. On the contrary, in confirming the
judgment of the so-called court of the parish of St. Bernard,
they did thereby sustain and decide in favor of an authority
exercised under a State in insurrection, and a constitution
and laws drawn in question as repugnant to the Constitation
of the United States. The insurrectionary court must have
been decided by the Supreme Court of Louisiana to be a
valid authority, in order to have induced the judgment affirm-
ing its decision. And in sucha case it is not necessary tbat
it should appear on the face of the record that the question
was raised or the decision made in so many words.§

Mr. Janin, in reply : |

Vattel, Grotius, Puffendorf, and other writers on public
law, declare that a civilized nation, after having c?nquered
another, will not add to the sufferings inseparable from war
the unspeakable misery which would result from_a destruc-
tion of all private dealings which took place previous to the
conquest. This most civilized one has throughout the late

% Chitty v. Dendy, 8 Adolphus & Ellis, 319. : i gl

+ Lapeyer’s Ex. . Tafon, 1 Louisiana (New Series), 704; Merlin Le
pertoire de Jurisprudence, vol. 7, p. 122, edition, Brl.lssnls, 1826.. o

1 Kerr v. Kerr, 14 Louisiana, 179 ; Grenier ». Thielen, 6 Robinson, 369;
Fleming v. Kiligsberg, 11 1d. 80-

2 Bridge Proprietors ». Hoboken Co., 1 Wallace, 116.
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troubles acted in the same spirit. When General Butler
took possession of New Orleans, in May, 1862, he issued
a proclamation, announcing that ¢“all the rights of prop-
erty, of whatever kind, will be held inviolate, subject only
to the laws of the United States,” and that ¢ civil causes
between party and party will be referred to the ordinary
tribunals.” This court, in commenting on it in Zhe Venice,*

say :

“ As far as possible, the people of such parts of the insurgent
States as came under national occupation and control, were
treated as if their relations to the National government had
never been interrupted.”

In Louisiana three volumes of reports, vols. 16, 17, and
18, of the Annual Reports of the Decisions of the Supreme
Court, have been printed since the commencement of the po-
litical troubles. Neither of them has in the syllabus the word
“rebellion.”  Vol. 16 contains the decisions rendered from
January, 1861, to February, 1862, the judges being the same
Wl‘lich held office before secession. The reports do not con-
tan} the slightest allusion to the political circumstances under
which it was produced. The new court, organized in 1865,
took cognizance of cases decided by the district courts be-
fore the restoration of Federal authority in Louisiana, with-
out ever questioning their validity, between private individ-
uals. In Whitev. Cannon,t a judgment had been rendered by
the SL}preme Court on January 81, 1861, five days after the
secession of Louisiana. In 1865 the party cast made a mo-
tion in the new court to reinstate the case for reargument,
because “the judgment of the Supreme Court, having been
rendered after the ordinance of secession, has become abso-
lutely null and void.” The court said :

: "T.he ?nly question before us is whether the judgment in
;ll‘es.mon is al‘)solutely null and void or not. We are clearly of
Piuion that it is not tainted with absolute nullity. As to the

* g
Wallace, 277. + 16 Louisiana Annual, 85.
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ordinance of secession, it was an absolute nullity, and produced
no legal effect. The Supreme Court was not affected or changed
by its passage.”

But the case is not within the twenty-fifth section at all.
No authority of the United States was set up in the parish
court at all; and if it had been, it does not appear *“on the
face of the record.” This ends the matter.

Mr. Justice NELSON delivered the opinion of the court.

The suit in the District Court for the parish of St. Ber-
nard was an ordinary one for seizure and sale under a
mortgage according to the practice prevailing in the courts
of Louisiana, Indeed, this is hardly denied by the learned
counsel for the plaintiff in error, but he relies on some in-
firmity in the jurisdiction of the court to hear and deter-
mine the case; and refers in support of it to certain insur-
gent proceedings in the State of Louisiana, against the then
existing government, and to acts of Congress on the subject.
But this question as to the competency of the court was not
made on the trial, nor did the court below consider or de-
termine any such question.

In order to give this court jurisdiction under the twenty-
fifth section, it must appear on the record itself to be one of
the cases enumerated in that section, and nothing out of the
record certified to the court can be taken into consideration;
and when the proceeding is according to the law of Louisiana,
the case within the section must appear by the statement of
facts and decision, as usually made in such cases by the
court.* No such case or question appears on the present
record.

WRIT DISMISSED.

RE——

* Armstrong v. Treasurer, 16 Peters, 285.
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InsurancE CoMPANY . W EBSTER.

Where the agent of an insurance company was fully authorized to make
insurance of vessels, and had, in fact, on a previous occasion, insured
the same vessel for the same applicant, and in the instance under con-
sideration actually delivered to him, on receipt of the premium note, a
policy duly executed by the officers of the company, filled up and coun-
tersigned by himself under his general authority, and having every
element of a perfect and valid contract, the fact that after the execution
and delivery of the policy the party insured signed a memorandum
thus, “The insurance on this application to take effect when approved by E. P. D.,
general agent,” &c., does not make the previous transaction a nullity until
approved. Hence, though the general agent sent back the application_
directing the agent who had delivered the policy, to return to the party
insured his premium note, and cancel the policy, the party insured was

held entitled to recover for a loss, the agent having neither returned the
note nor cancelled the policy.

Error to the Cireunit Court of the United States for the
Eastern District of Michigan; the case having been thus:

One Webber, on the 25th of September, 1860, was, and
for a long time had been, the agent of the Atna Insurance
Company, at East Saginaw, in Michigan, and was-duly au-
thorized to make insurances, by policies of the company
countersigned by himself, against loss by the perils of in-
land navigation.

To facilitate the making of such insurances with prompti-
tude, the agent was furnished with blank policies duly signed
.by the president and secretary of the company, and requir-
ng nothing to make them obligatory contracts except to be
filled up and countersigned by him.

These things being so, a certain Webster applied, on the
25th of September, 1860, to Webber for insurance on the
seh(.)one.r Ottoca for the residue of the current season of
tavigation.  And thereupon Webber filled up, counter-
signed, and delivered to Webster a policy of insurance duly
executed by the president and secretary of the company, by
Wwhich seventeen hundred and thirty-three dollars were in-
sured upon the Ottoca from that day (September 25th, 1860)

VoL,
L. VI, 9
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to the 30th of November, 1860. Webster, on his part, paid
the premium by an indorsed note in the usual mode.

The same schooner had previously, in 1858, been insured
in like manner on the application of Webster in the same
company through the same agent.

On the 25th of October, 1860, the schooner was wrecked,
and became a total loss from perils covered by the policy,
and notice of the wreck and loss was duly given to the in-
surance company.

Such was the substance of the proof on the part of the
plaintiff below.

On the part of the defendant it was proved that immedi-
ately after the delivery of the policy by Webber to Webster,
a paper, partly written and partly printed, and called an ap-
plication, was signed by the latter at the request of the
former. This paper contained a general statement of the
substance of the transaction, and was also signed by Web-
ber. Following the signatures appeared this printed memo-
randum :

“The insurance on this application is to take effect when ap-
proved by E. P. Dorr, general agent of the ZBtna Insurance
Company, at Buffalo, New York.”

This paper was immediately transmitted by Webber to
Dorr, was received on the 29th of September, but the applica-
tion did not receive his approval, and was sent back to Web-
ber with a letter directing him to return to Webster the
premium note received, and to cancel the policy. This
letter was received by Webber on the 2d of October.

It also appeared from the evidence that Webber, appa-
rently dissatisfied, wrote to Bennett, another general agent
at Cincinnati, on the subject, and seems to have expressed
in his letter some apprehension that the course directed by
Dorr would “earn for the company the reputation of back-
ing out from contracts regularly made.” No attempt was
made to eancel the policy, nor was the premium returned,
nor was any notice given to Webster of the action of the
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general agent until after the loss, when Webster called to
give notice of it to the company.

Then, for the first time, Webber informed him that his
application for insurance had been rejected, and offered to
return the premium note; which Webster declined to re-
ceive, and insisted on his contract. The company declining
to pay, Webster brought suit against them; and under in-
stractions given by the court and excepted to by the com-
pany, verdict and judgment were given for the plaintiff.
The Insurance Company then sued out this writ of error.

Mr. Hibbard, for the plaintiff in error :

The approval was the condition on which the contract be-
came operative, Without that approval there was no con-
tract. Had the original risk been binding until disapproved
by the company, and a contract once shown in existence, as
was the case in Perkins v. The Washington Insurance Company,*
it perhaps might have been the duty of the company to give
notice of its disapproval. But the insurance company chose
to make no contract but the one in this case, and as there could
be no contract until the approval of the application by the
company, then the event did not happen upon which alone
the contract could exist. Suppose that no policy had been
handed by the agent to Webster, and that the rights of the
parties depended on the application alone, could there be a pre-
tence that there was a contract actually made? Tt would be

like any other application made to an underwriter for insur-
ance, which the insurer did not assent to.

Mr. Wells, contra :

The case of Perkins v. The Washington Insurance Cb., cited
on the other side, concludes this. There an insurance com-
pany of New York empowered R., a surveyor in Savannah,
to ma'ke an insurance to take effect from the time when the
Premium should be paid, and should be received at New
York, provided the office should recognize the rate of pre-

—_—

* 4 Cowen, 645, 664.
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mium, and be otherwise satisfied with the risk. R. adver-
tised at Savannah the terms, and P. paid the usnal premium
on certain goods on the 5th of January, 1820, to R., who
gave him a receipt for the money. Before, however, the
preminm was received at New York, the goods were con-
sumed by fire, and P. afterwards tendered the premium to
the company, and demanded that they should indemnify
him, or execute the contract of insurance. It was held that
the company was bound. Lightbody v. The North American
Insurance Co.* is even a stronger case.

The CHIEF JUSTICE delivered the opinion of the court.

We are of opinion upon the case presented, that the lia-
bility of the insurance company attached, subject to revoca-
tion, on the making and delivery of the policy of insurance,
and the receipt of the premium by its agent.

The facts in the case are much stronger against the com-
pany than in that of Perkins v. The Washington Insurance
Company.t

In that case the agent had no power to make insurance,
but only to receive proposals and determine rates, with an
understanding, sanctioned by the company, that if the rates
and proposals should prove satisfactory, the company would
issue a policy accordingly, and that in the meantime the risk
should be binding on it. Thbe court held that the right of
the company to refuse a risk upon such proposals was not
arbitrary ; but that the conditional arrangement of the agent
would bind it absolutely in the absence of fraud or miscon-
duct on his part, known to the applicant for insurance.

In the case before us the agent was fully authorized to
make insurance, and had, in fact, on a previous occasion,
insured the same vessel for the same applicant, and in the
instance under consideration, actually delivered to Webster,
on receipt of the premium note, a policy duly executed by
the officers of the company, filled up and countersigned by
himself under his general authority, and having every ele-
ment of a perfect and valid contract.

Belas ti 3

* 23 Wendell, 18. + 4 Cowen, 645.
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The only limitation of this general authority known to
Webster was that expressed in the memorandum appended
to the formal application signed by him,

In respect to this it is to be observed that Webster was
not asked to sign this formal application until after the exe-
cution and delivery of the policy; and that it is by no means
certain that the appended memorandum even attracted his
notice, and, in strictness, it might be well held that validity
and effect of the policy was not affected at all by the subse-
quent acts of the parties,
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