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PROCEEDINGS

IN RELATION TO THE

DEATH OF THE LATE JUDGE McKINLEY.

At the opening of the Court, this morning, Mr. Crittenden, the
Attorney-General of the United States, addressed the Court as
follows :—

That since its adjournment yesterday, the members of the Bar
and officers of the Court held a meeting and had adopted resolu-
tions expressive of their high sense of the public and private worth
of the Hon. John McKinley, lately one of the Justices of this
Court, and their deep regret at his death. By the same meeting
I was requested to present those resolutions to the Court, and to
ask that they might be entered on their records, and I rise now to
perform that honored task.

Beside the private grief which naturally attend it, the death of a
member of this Court, which is the head of a great, essential, and
vital department of the Government, must always be an event of
public interest and importance.

I had the good fortune to be acquainted with Judge McKinley
from my earliest manhood. In the relations of private life he was
frank, hospitable, affectionate. In his manners he was simple and
unaffected, and his character was uniform!y marked with manliness,
integrity and honor. XElevation to the Bench of the Supreme Court
made no change in him. His honors were borne meekly, without
ostentation or presumption.

He was a candid, impartial, and righteous Judge. Shrinking
from no responsibility, he was fearless in the performance of his
duty, seeking only to do right, and fearing nothing but to do
wrong.

For many of the last years of his life he was enfeebled and
afflicted by disease, and his active usefulness interrupted and
impaired ; but his devotion to his official duties remained un-
abated, and his death was probably hastened by his last ineffect-
l(l)al attempt at their performance by attending the last term of this

ourt.

Death has now set her seal to his character, making it unchange-
able forever; and, I think, it may be truly inscribed upon his
monument that as a private gentleman, and as a'public magistrate,
he was without fear and without reproach.

This occasion cannot but remind us of other afflicting losses
which have recently befallen us. The present, indeed, has been a
sad year for the profession of the law. In a few short months it
has been bereaved of its brightest and greatest ornaments. Clay,
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Webster and Sergeant, have gone to their immortal rest in quick
succession. We had scarcely returned from the grave of one of
them, till we were summoned to the funeral of another. Like
bright stars they have sunk below the horizon, and have left the
land in wide-spread gloom. This hall, that knew them so well,
shall know them no more. Their wisdom has no utterance now,
and the voice of their eloquence shall be heard here no more for-
ever.

This hall itself seems as though it was sensible of its loss, and
even these marble pillars seem to sympathize as they stand around
us like so many majestic mourners.

But we will have consolation in the remembrance of these illus-
trious men. Their names will remain to us, and be like a light
kindled in the sky to shine upon us, and to guide our course. We
may hope, too, that the memory of them, and their great examples,
will create a virtuous emulation which may raise up men worthy to
be their successors in the service of their country, its constitution
and its laws.

For this digression and these allusions to Clay, Webster, and
Sergeant, I hope the occasion may be considered as a sufficient
excuse; and I will not trespass by another word, except only to
move that these resolutions, in relation to Judge McKinley, when
they shall have been read by the Clerk, may be entered on the
records of this Court.

At a meeting of the members of the Bar and officers of the
Court, held in the Supreme Court Room on Tuesday, the 7th day
of December, 1852, the Ilonorable Solomon W. Downs, of Louis-
iana, was called to the Chair, and John A. Campbell, Esquire, of
Alabama, appointed Secretary.

On motion of Richard S. Coxe, Esquire, it was resolved that a
committee of three gentlemen be appointed by the Chair to prepare
and report to the meeting resolutions on the occasion of the
lamented death of the Honorable John McKinley, one of the
Associated Justices of the Supreme Court of the United States.

Whereupon the Chair appointed Richard S. Coxe, Esquire, of
the District of Columbia, Reverdy Johnson, Esquire, of Maryland,
and William Rawle, Esquire, of Pennsylvania, to constitute the
committee.

Mr. Coxe, on behalf of the committee, reported to the meeting
the following resolutions, which were unanimously adopted :—

Resolved, That among the afflictive dispensations with which it
has pleased Almighty God to visit us, in common with the entire
nation, during the last few months, we are especially called upon
to deplore the death of the Honorable John McKinley, who, for the
period of fifteen years, had filled an honorable position on the
Bench of the Supreme Court, which he adorned by his simple

purity of character, his learning, industry, and courtesy of manner.

Resolved, That this meeting deeply lament the death of Judge
McKinley, and will cherish an affectionate remembrance of his
many virtues and eminent worth as a judge, a patriot, and a man,
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and that we will wear the usual badge of mourning during the
residue of the term.

Resolved, That the Chairman and Secretary of this meeting
transmit a copy of these proceedings to the family of the deceased,
and to assure them of our sincere condolence on account of the
bereavement which they have sustained.

Resolved, That the Attorney-General be requested to present
these proceedings to the Court, with a request that they be entered
on its minutes. S. W. Downs, Chairman.

J. A. CampeELL, Secretary.

To which Mr. Chief Justice Taney replied :—

‘When the Court assembled at the last term, one of its first acts
was to express its sorrow for the loss of a highly respected member
of the Court, who died in the preceding vacation. And now, when
we meet again, we have to lament the death of another who has
fallen since the last adjournment.

We cordially unite with the Bar in all that they have said of the
character and worth of Judge McKinley. He was a member of
this Court for fifteen years, and we knew him well. He was a
sound lawyer, faithful and assiduous in the discharge of his duties
while his health was sufficient to undergo the labor. And his life
was most probably shortened by the effort he made to attend this
Court at the last adjourned term, when his health had become too
infirm to encounter the fatigue of a journey to Washington. He
was frank and firm in his social intercourse, as well as in the dis-
charge of his judicial duties. And no man could be more free from
guile, or more honestly endeavor to fulfil the obligations which his
office imposed upon him. We truly deplore his death.

We have indeed met together at the present term under circum-
stances peculiarly painful. And when we are speaking of the loss .
sustained by the death of a Brother of the Bench, we unavoidably
call to mind the three distinguished members of the Bar who have
also died since the last session of the Court. Very soon after the
adjournment the death of Henry Clay was announced. In a few
months afterwards Daniel Webster followed him; and before
this term commenced the name of John Sergeant was added to the
melancholy list. These gentlemen have all for the last thirty years
been indentified with the proceedings of this Court, standing always
in the foremost ranks of the profession, and ornamenting it by their
genius, their learning, and their eloquence. And while they were
maintaining this distinguished position before the judicial tribunals,
they were able at the same time to place their names among the
le:ading and eminent statesmen of the day, exercising a strong and
wide influence upon the great political questions which were agi-
tated during the period in which they lived.

The interval hetween the last and present session of the Court
has been a brief one. But sad events have been crowded in it.
And we shall direct the proceedings of the Bar and this response
to be entered on the records of the Court, as the evidence of the
deep sense which the Court entertains of the loss sustained at the
Bar as well as on the Bench.
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THE DECISIONS

OF THE

SUPREME COURT OF THE UNITED STATES,

AT

DECEMBER TERM, 1852.

ANDREW WYLIE, JR., ADMINISTRATOR OF SAMUEL BALD-
WIN, APPELLANT, v. RICHARD S. COXE.

An appeal will not lie to this court from a refusal of the court below to open
a prior decree, and grant a rehearing. The decision of this point rests
entirely in the sound discretion of the court below.l

The case of Brockeit v. Brockett, (2 How., 240,) explained.

Two appeals having been taken, one from the original decree, and the other
from the refusal to open it, the latter must be dismissed, and the case stand
for hearing upon the first appeal.

A motion for a mandate upon the court below, to carry the decree into execu-
tion, overruled.2

THIS was an appeal from the Circuit Court of the United
States, for the District of Columbia.

It was brought before the court upon the following
motion :—

The appellee in this case moves the court to dismiss the
second appeal in this record from the order of the Circuit
Court, overruling a motion to open the decree and grant
a rehearing. And, also, to award a writ of procedends, com-
manding the said Circuit Court to proceed and execute the
first decree.

RicHARD S. COXE,
Dec. 22d, 1852. In pro. per.

Mr. Chief Justice TANEY delivered the opinion of the

court.

This is an appeal from the decree of the Circuit Court, for
the District of Columbia.

! Nor to open a judgment. Con- 2 See Brown v. Evans, 8 Sawy.,,
nor v. Peugh, 18 How., 39" - McMicken 508,
v. Perin, 1d., 507.

Vor. x1v.—1 1




SUPREME COURT.

Wylie ¢. Coxe.

The bill was filed by the appellee, to recover a sum of
%07 money *which he alleged was due to him for services
= rendered to the appellant, as administrator, and to
Baldwin, the intestate, in his lifetime, in recovering a large
sum of money, which was due to the said Baldwin from the
Mexican government. The case proceeded to final hearing;
and, on the 28th of April, 1852, the court passed its decree,
directing the appellant, as administrator, to pay to the
appellee $3,750, with interest from the 16th of May, 1851,
until paid.

From this decree the appellant prayed an appeal to this
court, and executed an appeal-bond in the usual form, in the
penalty of $200. The bond is dated on the 6th of May, 1852,
and on the same day was left for approval in the eclerk’s
office, and, as appears by an indorsement upon it, was
approved and filed on the 13th of the same month. )

On the 18th of May, 1852, the appellant filed a petition for
a rehearing, and on the same day moved to open the decree.
The appellee answered the petition on the 19th. And, on
the 22d, the motion to open the decree and for a rehearing,
was overruled by the court. And, thereupon, the appellant
prayed an appeal, as well from this order as from the decree
of April 28th ; and on the same day executed an appeal-bond
in the penalty of $7,500, which was approved by the court.

The case is therefore here upon two appeals: 1st, from the
final decree, directing the payment of the money; and, 2d,
from the order overruling the motion to open this decree and
grant a rehearing.

In relation to the order, it is plain that no appeal will lie
from the refusal of a motion to open the decree and grant a
rehearing. The decision of such a motion rests in the
sound discretion of the court below, and no appeal will lie
from it.

The case of Brockett v. Brockett, (2 How., 240,) which
was relied on in the argument, was decided on different
ground. In that case, before any appeal was taken, a petition
was filed to open the decree for certain purposes, and the
court referred it to a commissioner to examine and report on
the matters stated in the petition. Upon his report, the
court refused to open the decree, and the party thereupon
appealed from this refusal, as well as the original decree, and
gave bond, with sufficient security, to prosecute the appeal.
This bond was given within ten days of the refusal of the
motion, but was more than a month after the original decree.
And the court held that this appeal was well taken; not
because an appeal will lie from the refusal of a motion to
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open the decree and grant a rehearing, but because the court
regarded the original decree as suspended by the action of
the court on the motion, and that it was not effectual and
final until the motion was overruled.!

*But in this case the decree was not suspended. It 4o
was final from its date. An appeal had been regularly L ©
taken from it, and an appeal-bond given. And the case has
come up to this court upon that appeal. There is no ground,
therefore, for saying, that the first decree was not final until
the motion was overruled. It is now before this court upon
the first appeal ; and the second appeal, although it professes
to be an appeal from the original decree, as well as from the
subsequent order, could not act on the original decree, which
was already removed; and the validity of this last appeal
mustrest altogether on the refusal to open and rehear. And,
as an appeal will not lie from the decision of such a motion,
the appeal, so far as concerns the order on the petition for a
rehearing, and the refusal of the Circuit Court to grant the
same, must be dismissed.

The first appeal was, however, regularly taken, and the
case will stand for hearing when it is reached in the regular
call of the docket. And, as it is now presented by the rec-
ord, we see no ground for a mandate to the Circuit Court.
No application has been made to it to carry the decree into
execution ; or to stay proceedings in it pending this appeal.
We are bound to presume that the court below will do what-
ever may be right in the premises, if the subject is properly
brought before it. And we cannot, in advance, undertake to
guide their judgment by a mandate.

The motion for an order on the Circuit Court, to proceed
to carry the decree into execution, is therefore overruled.

Ex pARTE DAvVID TAYLOR.

A rule will be refused for the judges of the Circuit Court of the District of
Columbia to show cause why a mandamus should not issue, unless a case is
presented which primd fucie requires the interposition of this court.

Such a case is not presented where the Circuit Court decided that, under an
act of Congress, an affidavit was sufficient to hold a party to special bail.
That court had the power, by the act, to exercise its judicial discretion.?

1 See note in 2 How., 238, Mandamus lies to an inferior court
2 Crxep. Ex parte DBradley, 7 Wall.,, to compel action, but not to direct
3?6; Ex parte Railway Co., 11 Otto, how it shall act or control its discre-
720, tion. Where the inferior court has

3
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The act of Congress regulated the subject, and not the statute of Maryland,
passed in 1715.

Tuis case came before the court upon the following motion
and petition :—

Petition for a Mandamus to the Judges of
the Circuit Court of the District of
Columbia, for Washington County.

Ex parte
Davip TAYLOR.

The above petitioner moves the honorable the Judges of
*4] the *Supreme Court of the United States, for a rule
on the Judges of the Circuit Court of the District of
Columbia for Washington County, to show cause why a man-
damus should not issue commanding them to admit the ap-
pearance of the petitioner to a suit in said court, by Thomas
LEwing, Jr., against said petitioner; and the petitioner moves
for the said rule on his petition, and the transeript therewith
filed.

1. Because there is no legal cause of bail set forth in the
proceedings in said suit, and by the refusal of the Circuit
Court to allow his appearance to be entered to said suit,
he is unlawfully detained in custody by the marshal of said
distriet.

2. Because the act of Maryland, passed in 1715, c. 46, § 3,
is in force in the county of Washington, and nowise repealed ;
and the petitioner was by virtue of said act entitled to appear
to said suit, on giving special bail in the suin of one hundred
and thirty-three dollars thirty-three and a third cents. But
the court refused to allow him so to appear, or to enter bail
in said amount.

3. Because the petitioner has a legal right to appear with-
out bail, or upon giving bail to the amount required by the
act of 1715, c. 46, § 3, and thereby to be discharged from
prison, and the said legal right does not depend on the dis-
cretion of the court, but is fixed and regulated by law, and
there is other legal remedy for the petitioner in the premises.

RoBERT J. BRENT, for Petitioner.

already acted, its action can only be Ex parte Loring, 1d., 418; Ex parte
revised on appeal, writ of error, or Schwab, 8 Id., 240; People v. Detroit
certiorari. Appling v. Bailey, 44 Ala., Sup. Ct. Judge, 40 Mich., 169 ; Ex parte
833; Ex parte South &c. R. R. Co., Id., Denver §c. R’y Co., 11 Otto, 711; Vir-
654; Mason County v. Minturn, 4 W. ginia v. Rives, 10 Id., 313; People ex
Va., 300 ; Burke v. Monroe County, Id., rel. Franeis v. Common Council, 78
371. S. P. Seymour v. Ely, 37 Conn., N.Y., 33.

103; Ez parte Flippin, 4 Otto, 348;

4
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To the Judges of the Supreme Court of the United States.

The petition of David Taylor respectfully showeth, that he
is now confined in the jail in the city of Washington, at the
suit of a certain Thomas Ewing, Jr., and he refers to the ac-
companying transcript of the record of said suit, and makes
the same a part of this petition, for the better understanding
of the proceedings under which he is now unjustly and op-
pressively detained in prison.

Your petitioner showeth, that by said record it appears he
was held to bail in said suit, upon the affidavit of said Ewing,
and without a copy of the declaration being served on him,
as required by the act of the legislature of Maryland of 1715,
c. 46, § 3.

Tha% at the return of the writ of capias ad respondendum,
issued in said cause, your petitioner moved to eunter his ap-
pearance without giving special bail, because of the alleged
insufliciency of the affidavit to hold to bail, but said motion
was overruled by the Circuit Court of the District of Colum-
bia for Washington County. That, thereupon, your petitioner
moved to enter his appearance to said suit, upon giving good
and *sufficient special bail, in the sum of one hundred .-
and thirty-three dollars and thirty-three and one third L °
cents, because of the omission to serve your petitioner with a
copy of the declaration, according to the terms of the afore-
said act of 1715, c. 40, § 3 ; and your petitioner then and there
tendered in open court good and sufficient bail, in the last-
mentioned sum of money. The sufficiency of said bail for
said amount was fully admitted by said court, as will appear
by reference to said transeript of the record; but the court
overruled said application upon the express ground that your
petitioner was bound to enter special bail to said action, in
the amount of the sum sworn to in the affidavit of said Ewing,
which sum is shown in said affidavit to be four thousand nine
hundred and seventy dollars. Your petitioner is advised that
the aforesaid recited act of the legislature of Maryland is in
full force in Washington county aforesaid; and that, under
and by virtue of said law, it was the duty of the marshal to
require no greater appearance-bail, and of the court to require
no greater special bail than the amount specified in said act,
where no copy of the declaration is sent to be served with
the writ ; and your petitioner is also advised, that there is in
said affidavit no legal cause of bail whatever. Wherefore,
masmuch as the said Circuit Court has refused both of said
applications for an appearance on the part of your petitioner
to said suit, and as the law provides no other adequate rem-
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edy in the premises, whereby your petitioner can, before the
final determination of said suit, regain his personal liberty,
whereof he is now illegally and unjustifiably deprived, your
petitioner prays that the writ of mandamus may be issued
and directed to the Judges of said Circuit Court, command-
ing and enjoining them to receive the appearance of your peti-
tioner to said action, either without requiring special bail, or
upon your petitioner causing good and sufficient special bail
to be entered to said action, in the sum of one hundred and
thirty-three dollars and thirty-three cents and one third of a
cent.

And, as in duty bound, your petitioner will ever pray, &c.

ROBERT J. BRENT, for Petitioner.

District of Columbia, Washington County, to wit:

Before the subscriber, a justice of the peace of the District
of Columbia, in and for Washington county, personally ap-
pears David Taylor, the within petitioner, and made oath on
the Holy Evangely of Almighty God, that the facts, as stated
in the said petition, are true, to the best of his knowledge and

belief. J. W. BEck, J. P.
Dec. 10, 1852.
*6] *District of Columbia, sS.

At a Circuit Court of the District of Columbia, begun and
held in and for the county of Washington, at the city of Wash-
ington, on the third Monday of October, being the eighteenth
day of the same month, in the year of our Lord one thousand
eight hundred and fifty-two, and of the independence of the
United States the seventy-seventh.

Present, WriLLiam CRANCH, Chief Judge.
THE HoN. JAMES S. MORSELL, and | Assistant
JAMES DUNLOP, | Judges.
RicaHArD WaALLACH, Esquire, Marshal.
JoHN A. SmITH, Clerk.

In the records of proceedings of the said court, amongst
others, are the following, to wit :—

TroMAs EwiNg, JR., %

V.
DAvip TAYLOR. S

Be it remembered, to wit, on the 4th day of October, 1852,
the said plaintiff, by Charles S. Wallach, Esquire, his attorney,
prosecuted and sued forth out of the Circuit Coprt here, the
United States writ of capias ad respondendum, directed to the

6
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marshal of the District of Columbia, in form following, to
wit:—
District of Columbia, to wit :

The United States of America, to the Marshal of the District
of Columbia, Greeting:

We command you, that you take David Taylor, late of
Washington county, if he shall be found within the county of
Washington, in your said district, and him safely keep, so that
you have his body before the Circuit Court of the District of
Columbia, to be held for the county aforesaid, at the city of
Washington, on the 3d Monday of October instant, to answer
unto Thomas Ewing, Jr., in a plea of trespass on the case,
and so forth.

Hereof fail not at your peril, and have you then and there
this writ.

Witness WinniaM Cranch, Esq., Chief Judge of our said
court, at the city of Washington, the 22d day of May, Anno
Domini one thousand eight hundred and fifty-two.

Issued this 4th day of October, 1852.

Wallach. JINo. A. SmitH, Clerk.

*District of Columbia, Washington County, to wit:  [*7

And the aforesaid plaintiff, on the day of prosecuting and
suing forth of the aforegoing writ, declared against the said

defendant in the plea aforesaid, in the form following, to
wit:—

District of Columbia, Washington County, to wit:

David Taylor, late of the county aforesaid, was attached to
answer unto Thomas Ewing, Jr., in a plea of trespass on the
case, and so forth. And whereupon the said plaintiff, by
Charles S. Wallach, his attorney, complains that, whereas the
defendant on the first day of September, in the year eighteen
hundred and fifty-two, at the county aforesaid, was indebted
to the plaintiff in the sum of four thousand nine hundred and
seventy dollars, current money of the United States, for sun-
dry matters and articles, properly chargeable in an account,
as by a particular account thereof herewith into court ex-
hlblt_ed, appears. And being so indebted, the defendant, in
consideration thereof, afterwards, to wit, on the day and year
aforegaxd, of the county aforesaid, undertook, and faithfully
promised to the said plaintiff, to pay him the aforesaid sum of
money, when he should be thereto afterwards required.

7
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And whereas, also, the defendant, on the first day of Sep-
tember, in the year eighteen hundred and fifty-two, at the
county aforesaid, was indebted to the plaintiff in the further
sum of four thousand nine hundred and seventy dollars, for
work and labor done and performed by the plaintiff for the
defendant, at his special request ; and in the further sum of
four thousand nine hundred and seventy dollars, for money
received by the defendant for the use of the plaintiff; and in
the further sum of four thousand nine hundred and seventy
dollars, for money lent and advanced by the plaintiff to the
defendant, at his, the defendant’s, request; and in the further
sum of four thousand nine hundred and seventy dollars, for
money paid, laid out, and expended, by the plaintiff for the
use of the defendant, at his, the defendant’s, request; and
being so indebted, the defendant afterwards, that is to say, on
the day and year aforesaid, at the county aforesaid, in con-
sideration thereof, undertook, and then and there faithfully
promised to the said plaintiff, that he, the defendant, the said
several sums of money, when required, would well and truly
pay to the plaintiff.

And whereas, the defendant afterwards, that is to say, on
the first day of September, in the year aforesaid, at the county
aforesaid, accounted with the plaintiff, of and concerning
divers sums of money, from the said defendant to the plain-
#87 tiff due, *owing, then in arrear and unpaid ; and upon

such accounting, the said defendant was then and
there found in arrear, and indebted to the said plaintiff the
further sum of four thousand nine hundred and seventy
dollars ; and being so found in arrear and indebted, the said
defendant afterwards, that is to say, on the day and year last
mentioned, at the county aforesaid, in consideration thereof,
undertook, and then and there faithfully promised to pay the
plaintiff, when thereto afterwards required, the said last-
mentioned sum of money.

Nevertheless, the defendant said promises in nowise regard-
ing, the said several sums of money, or any part thereof,
though often required, to the plaintiff has not paid, but the
same to pay has always refused, and still refuses, to the
damage of the plaintiff, in the sum of ten thousand dollars,
and therefore he brings suit, &c.

CHARLES S. WALLACH,
For the plaintiff.

The said plaintiff, by his attorney aioresaid, at the time of
prosecuting and suing forth the said writ, also filed the follow-
ing affidavit to hold to bail, to wit:—

8
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District of Columbia, Washington County, to wit :

THoMAS EWING, JR., %
V.
Davip TAYLOR. s

On this fourth day of October, 1852, personally appeared
before me, the subsecriber, a justice of the peace, in and for
the county and district aforesaid, Joseph T. Coombs, of the
county and district aforesaid, agent for the plaintiff in the
above cause, and made oath on the Holy Evangely of Al-
mighty God, that David Taylor, a resident of the State of
North Carolina, defendant in the above cause, is indebted to
the said plaintiff in the full and just sum of four thousand
nine hundred and seventy dollars, for moneys due upon a cer-
tain agreement or contract herewith filed, and for work and
labor done at his, the said David Taylor’s, special instance
and request, in the district and county aforesaid, a particular
account whereof is herewith filed. And that the said Taylor,
being now in the said county and district, is about to remove
from and go out of said county and district, and remove his
property, rights, and credits from said county and district,
with a view and in order to avoid the payment of the said debt,
as this affiant verily believes, and that said debt was contracted
in said county and district by the said David Taylor ; and that
said work and labor were done and performed in the said county
and district by the said plaintiff, between the 8th *day mu
of March, 1850, and the first day of September, 1852, [*9
at his, the said David Taylor’s, special instance and request.

J. T. Coomss.

Subseribed and sworn before me. H. NAYLOR, J. P.

4th October, 1852,

Agreement referred to in the aforegoing Affidavit.

Contract made and concluded on the twenty-eighth day
of March, A. p., 1851, by and between Thomas Ewing, Junior,
formerly of Ohio, and David Taylor, formerly of North Caro-
hna,lin behalf of himself and his wife and children, in these
words :—

The said party of the first part, covenants and agrees to
prosecute before Congress, or before the public departments
of the general government, the claim of the said party of the
Sf‘econd part, and that of his wife and children, under the
Cherokee treaty of 1885-6, to the appraised value of a reser-
vation of 640 acres of land, lying in the State of Tennessee,
which said claim was before the Committee of Indian Affairs
of the Senate at the last session of Congress ; and further,
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that the said party of the first part, will use proper diligence
in the prosecution of the said claim, and at no time will let
the interests of the said party of the second part suffer by
want of a proper degree of attention to the claim, on his part,
unless prevented from rendering it by sickness or some other
unavoidable and unforeseen necessity.

And the said party of the second part, in consideration of
the valuable services which the said party of the first part
has already rendered in the prosecution of the said claim ;
and in further consideration of the agreement which the said
party of the first part herein makes, to continue to prosecute
the claim until it is finally allowed and paid, hereby conve-
nants and agrees to pay unto the said party of the first part
the sum of twenty per centum upon the amount of said claim,
whenever the same may be allowed; and if at any time a
part of it only is allowed, then the said party of the second
part covenants and agrees to pay unto the said party of the
first part, a like percentage upon the sum allowed.

And for the true and faithful performance of all the agree-
ments above mentioned, the parties to these presents bind
themselves, each unto the other, in the penal sum of five
thousand dollars, as fixed and settled damages, to be paid by
the failing party.

In testimony whereof, the parties to these presents have
Liereunto set their hands and affixed their seals, the day and
year first above written. THO. EWING, Jr. [SEAL.]

his
DaAvip x TAYLOR. [SEAL.]

mark.

*The within contract was read by me to Mr. Taylor,
before signing it, and he declared himself fully satis-
fied with the conditions herein expressed.

Signed, sealed, and delivered in my presence, this 28th day
of March, A. D., 1851. W. H. COLLEDGE.

*10]

A copy of which said affidavit was made, and sent with
the writ aforesaid to the marshal of the district aforesaid,
thereon indorsed, to wit, * To be served on the defendant with
the writ.”

Account referred to in the foregoing Affidavit, to wit :

Washington, Sept. 1st, 1851.
Mr. David Taylor, Dr. to Thomas Ewing, Jr.
To commission, 20 per cent., on $24,853.04, amount allowed
on your claim against United States, under Cherokee Treaty
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of 1835, for work and labor done and performed in obtaining
said allowance, and as per agreement . : . $4,970.00 °

At which mentioned third Monday of October, in the year
eighteen hundred and fifty-two, and the day of the return of
the aforegoing writ, comes again into the Circuit Court here,
the said plaintiff by his attorney aforesaid ; and the marshal
of the distriet aforesaid, to whom the said writ was in form
aforesaid directed, makes return thereof to the court thus in-
dorsed, to wit, « Cepi in jail. R. Wallach, Marshal.”

And now, to wit, on the day of Novewmber, A. D., 1852,
in open court, appears David Taylor, in custody of the mar-
shal of the district aforesaid, and moves the court here that
he be permitted to enter a common appearance to the said
writ of the said Thomas Ewing, Jr.; and at the same time the
said David Taylor, by his attorney, Robert J. Brent, Isq.,
offered to appear to said writ, and to defend the same; but
the court refused to allow the said David Taylor to appear to
said writ until he should give special bail, to the amount of
indebtedness sworn to in the affidavit of said Thomas Ewing,
Jr,, filed in this cause. And thereupon the said David Tay-
lor, so being in open court, prayed the court to take special
bail for him in this action, to the amount of one hundred and
thirty-three dollars thirty-three and one-third cents. And at
the same time appeared in open court John Frederick May
and Joseph L. Williams, residents of the District of Colum-
bia, who, with the consent of the said David Taylor, offered
to enter themselves as special bail for the said David Taylor,
and to justify in double the said last amount ; but the court,
in nowise denying the sufficiency of said bail as offered, re-
fused to accept or take special bail for *any amount F*11
less than the amount sworn to by said Thomas Ewing, L -
Jr., as aforesaid ; and the said David Taylor declining to give
or offer bail to the amount required by the court, he is there-
upon ordered and remanded by the court to the custody of
the marshal of the Distriet of Columbia.

Test. JouN A. SmitH, Clerk.

District of Columbia, Washington County, to wit :

I, John A. Smith, Clerk of the Circuit Court of the District
of Columbia, for the county of Washington, hereby certify
that the aforegoing is a full and perfect transcript of all the
}»}*o_ceedings had in the said court, in the said case of Thomas
Ewing, Jr., against David Taylor, as appears from the minutes
of the proceedings of said court.

11
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In testimony whereof, I have hereunto subscribed my
name, and affixed the seal of said court, this 10th December,
1852,

[SEAL.] JNo. A. Smirs, Clerk.

Mr. Chief Justice TANEY delivered the opinion of the
court.

It appears in this case, that a suit was brought in the Cir-
cuit Court of the United States for Washington County, in
the District of Columbia, by Thomas Ewing, Jr., against
David Taylor, to recover a sum of money which he alleged
to be due to him, upon a contract which is set forth in the
proceedings, and also for services rendered to Taylor at his
instance and request.

The writ issued on the 4th of October, 1852, returnable to
the October term, which began on the third Monday of the
same month. And at the time of issuing the writ, the plain-
tift filed his declaration containing the usual money counts,
and also an affidavit stating the amount due, and the nature
of his elaim ; that the debt was contracted in Washington
county, in the District of Columbia, and that Taylor, being
then in said county and district, was about to remove from
it, and remove his property, rights, and credits, in order to
avoid the payment of this debt.

The marshal arrested Taylor, and made his return upon the
writ ¢ Cepi in jail 7 ; and thereupon Taylor appeared in court,
in the custody of the marshal, and, by his counsel, moved for
leave to appear on common bail. But the court refused to
permit him to appear and to discharge him from custody,
until he should give bail to the amount of the debt sworn to
in the affidavit of the plaintiff. Taylor then moved for leave
to appear, upon giving bail in the sum of one hundred and
thirty-three dollars thirty-three and a third cents, claiming
that he was entitled to be discharged upon giving bail to that
amount, under the act of Assembly of Maryland of 1715,
which act, together with the other laws of Maryland in force
#7197 When the United *States assumed jurisdiction over

121 this district, were adopted by Congress as the laws of
Washington county.

But the Circuit Court adhered to its decision, and refused
to permit the party to appear, without giving bail to the
amount claimed in the plaintiff’s affidavit.

Upon this state of the case, Taylor moves for a rule on the
Judges of the Circuit Court to show cause why a mandamus
shall not be issued from this court, commanding the judges
of the Cireuit Court to permit Taylor to appear to the above-

12
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mentioned suit on common bail, in order that he may be dis-
charged from the custody of the marshal; and failing that
motion, then to show cause why he should not be permitted
to appear, upon giving bail to the amount of one hundred and
thirty-three dollars and thirty-three and one third cents, under
the provisions of the Maryland law.

According to the established practice of this court, a rule
of this kind is not granted as a matter of course, and the in-
ferior court is never called on to show cause, unless a case is
presented which primd facie vequires the interposition of this
court. It was so settled in the case of the Postmaster-Gen-
eral v. Trig, Administrator of Rector, 11 Pet., 173.

We proceed, then, to inquire whether such a case has been
presented to support this motion.

The proceedings by which Taylor was arrested and held in
custody, were under the act of Congress.of August 1st, 1842
(5 Stat. at L., 498). This act provides that no person shall
be held to bail in any suit in the District of Columbia, unless
upon such an affidavit as is described in the law, which must
be filed previously to the issuing of the writ.

It is insisted, on behalf of Taylor, that he was entitled to
his discharge from custody upon entering an appearance by
his attorney to the suit, because, as he alleges, the affidavit
filed in the suit does not conform to the provisions of the act
of Congress, and therefore was not sufficient, under that law,
to justify the court in demanding bail.

But that is a question which this court cannot consider.
The act of Congress provides that the sufficiency of the affi-
davit to hold to bail, and the amount of bail to be given shall,
upon application of the defendant, be decided by the court in
term time, and by a single judge in vacation. In deciding
upon the application to discharge Taylor from the custody
of the marshal, the court must necessarily have considered
and interpreted the act of Congress, as well as the affidavit,
and determined whether the affidavit was sufficient or not.
And certainly, even in England, the King’s Bench never
claimed or exercised the power to issue a mandamus to an
inferior court of record, commanding *it to reverse its r#13
411dgment, in a matter where the law authorized it to L ~°
judge. 1In the case before us, the power of deciding on the
sufficiency of the affidavit, and the amount of bail, is a part
of the judicial power of the court. It has exercised this
power, and passed its judgment. We do not mean to say that
this judgment is in any respect erroneous. But, assuming it
to be so, this eourt cannot, by mandamus, command them to
reverse it. The writ has never been extended so far, nor

13
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ever used to control the diseretion and judgment of an infe-
rior court of record acting within the scope of its judicial au-
thority. There is no ground, therefore, for the rule under
the act of Congress.

The application under the Maryland act of 1715, is equally
untenable. The provision in that act relied on in support of
the motion, was never held in Maryland to apply to any thing
but the bail-bonds to be taken by the sherift in certain cases,
and never influenced the decision of the courts as to the
amount of bail to be required when the defendant was brought
into court. But it is unnecessary to speak of that act, or of the
construction it received in the courts of Maryland ; because
the right of the plaintiff in the Circuit Court to demand bail
depends altogether upon the act of Congress. And if there is
any discrepancy between this act and the act of Assembly of
1715, the act of Congress must govern, and is a repeal pro
tanto of the Maryland. law.

The rule to show cause is therefore refused.

TaoMAs MoorE, EXEcUTOR OF RICHARD EELS, PLAINTIFF
iy ERROR, v. THE PEOPLE OF THE STATE OF ILLINOIS.

A State, under its general and admitted power to define and punish offences
against its own peace and policy, may repel from its borders an unaccepta-
ble population, whether paupers, criminals, fugitives, or liberated slaves;
and, consequently, may punish her citizens and others who thwart this
policy, by harboring, secreting, or in any way assisting such fugitives.

It is no objection to such legislation that the offender may be liable to pun-
ishment under the act of Congress for the same acts, when injurious to the
owner of the fugitive slave.l

The case of Prigg v. The Commonwealith of Pennsylvania, (16 Pet., 539,) pre-
sented the following questions, which were decided by the court:

1 ForLLowED. Ex parte Siebold, 10
Otto, 890. Crrep. Coleman v. State
of Tennessee, 7 Otto, 637; State of
Tennessee v. Davis, 10 1d., 277.

In Commonwealth ex rel. Torrey v.
Ketner, 1 Crim. L. Mag., 227, it is
held that a State court has not juris-
diction to try a cashier of a mnational
bank for embezzlement of its funds,
under the State statute punishing the
offence of embezzlement. But in Lu-
berg v. Commonwealth, 1 Crim. L. Mag.,
779, it is decided that a common law
offence committed by a national bank
officer is triable in a State court.
Whether a conviction under a valid
city ordinance will bar a subsequent

14

prosecution for the same offence un-
der a State law, see State v. Oleson, 1
Crim. L. Mag., 5689.

Rev. Stat., § 711, providing that the
federal courts shall have exclusive
jurisdiction of “all crimes and of-
fences cognizable under the authority
of the United States,” must be con-
strued along with § 5828, which pro-
vides : “ Nothing in this title [Crimes]
shall be held to take away or impair
the jurisdiction of the courts of the
several States under the laws thereof.”
Consequently the same act may still
be punishable under the laws both of
a State and of the United States.
Dashing v. State, 78 Ind., 357.
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1. That under and in virtue of the Constitution of the United States, the
owner of a slave is clothed with entire authority in every State in the Union,
to seize and recapture his slave, wherever he can do it without illegal vio-
lence or a breach of the peace. ;

2. That the government of the United States is clothed with appropriate
authority and functions to enforce the delivery, on claim of the owner, and
has properly exercised it in the act of Congress of 12th February, 1793.

#3. That any State law or regulation which interrupts, impedes, limits, 4.,
embarrasses, delays, or postpones the right of the owner to the imme- L &
diate possession of the slave, and the immediate command of his service, is
void.

This court has not decided that State legislation in aid of the claimant, and
which does not directly nor indirectly delay, impede, or frustrate the master
in the exercise of his right under the Constitution, or in pursuit of his
remedy given by the act of .Congress, is void.2

THIS case was brought up from the Supreme Court of the
State of Hlinois, by a writ of error issued under the 25th sec-
tion of the Judiciary Act.

The section of the law of Illinois, under which Iels was
indicted in 1842, and the facts in the case are set forth in the
opinion of the court, and need not be repeated. The court
before which he was tried, fined him four hundred dollars,
and the Supreme Court of Illinois affirmed the judgment.
The case is reported in 5 1I11., 498,

It was argued, in this court, by Mr. Chase, for the plaintiff
in error, and a printed argument filed by Mr. Dixon on the
same side ; and by Mr. Shields for the defendant in error, who
filed a printed argument prepared by Mr. MeDougall, Attor-
ney-General of Illinois.

The arguments urged by the counsel for the plaintiff in
error, in order to show that the law of Illinois was void,
were,— ’

1. That the act of Congress, passed in 1793, was constitu-
tional ; that the power of legislating upon the subject of fugi-
tive slaves ought to be vested in Congress; that the act had
been declared to be constitutional by the following authori-
ties: 16 Pet., 620 et seq.; 9 Johns. (N. Y.), 67; 12 Wend.
(N. Y.), 811; 2 Pick. (Mass.), 11; 5 Serg. & R. (Pa.), 62;
2 Wheel. Cr. Cas., 594.

. 2. That the power was vested exclusively in Congress, and
if there was an omission to legislate, silence was as demonstra-

tive of its will as express legislation. 5 Wheat., 1, 21, 22;
16 Pet., 617 et seq.

For an able discussion respecting 2 See also the following cases citing
the propriety of this doctrine, see ar. the principal case: Ex parte Houghton,
}}Cle by M. A. Thompson, Esq., on 8 Fed. Rep., 899; Dashing v. State, 78
48(':‘7166 w jeopardy,” 4 Crim. L. Mag., Ind., 358; State y. Oleson, 26 Minn.,

517.
15
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3. That admitting the power to be concurrent, its exercise
by Congress supersedes all State legislation. 1 Kent, 380,
391; 1 Story, Com. on Con., § 437 to 443; 12 Wend. (N
Y.), 316, 325; 1 Pet. Cond. Rep., 429: 4 Id., 414-5; 2.
Wheel. Cr. Cas., 594; 5 Wheat., 21, 24, 36, 70, 75; 14 Wend.
(N. Y., 532-6; 16 Pet., 617-8.

4. The act of Congress of 1793, and the law of Illinois,
conflict with each other.

5. Two laws legislating over the same offence cannot ex-
ist at the same time.

6. If so, the law of Illinois must give way.

It was particularly pressed upon the court by Mr. Chase,
that this court had decided, in the case of Prigg v. Pennsyl-
vania, (16 Pet., 539,) that all State legislation upon the sub-
*15] ject of *fugitive slaves, was void, whether professing

~“4 to be in aid of the legislation of Congress, or indepen-
dent of it, was void; and he claimed the benefit of that de-
cision.

The counsel for the defendant in error commented on the
various positions above mentioned; and the following extract
from the brief, shows the principal ground relied upon to
vindicate the State law. :

The case just cited, (Houston v. Moore, 5 Wheat.,) leads
directly to the question, What is the particular power exer-
cised by the State in the present instance; whence derived,
and what the design and mode of its operation? And it
may be as well here to remark, that it is not alone in the
light of an act in aid of the legislation of Congress, that this
law is to be considered. The question before this court is
one of power—of power in the State to legislate in the par-
ticular manner. If the power exists in the State, no matter
from whence derived, the validity of the law cannot be ques-
tioned.

It is now contended that the power in question belongs to
the States in virtue of their original and unsurrendered sove-
reignty ; in virtue of those great conservative powers which all
governments must have, exercise, and maintain for their own
protection and preservation ; powers which, in the language
of Mr. Madison, (Federalist, No. 45,) “extend to all the ob-
jects, which in the ordinary course of affairs, concern the lives,
liberties, and properties of the people, and the internal order,
improvement, and prosperity of the State.”

In the Uity of New York v. Miln, (11 Pet., 139,) the court
say, “that a State has the same undeniable, and unh.nut.ed
jurisdiction over all persons and things within its territorial
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limits as any foreign nation, when that jurisdiction is not sur-
rendered or restrained by the Constitution of the United
States,” &c.

It has been before remarked, that slavery exists to a limited
extent in the State of Illinois; nevertheless, it is the settled
policy of the State to discourage the institution, as also a free
negro population. By numerous acts of legislation, before
and since the present constitution, it has been made penal to
introduce negroes from other States, except upon severe con-
ditions. Negroes have been and continue to be regarded as
constituting a vagabond population; and to prevent their
influx into the State, restrictive laws have been from time to
time passed. In connection with this regulation is to be found
the law in question, prohibiting persons within the State from
harboring or secreting fugitive negro slaves. The question
whether a State may not prohibit its citizens from harboring
or protecting felons, fugitives from other countries, is the same
with this. It is *possible that some new State might *16
become a country of refuge for the accused and con- [
victed outcasts of older and stronger governments; would
that State be gompelled to receive and welcome the moral
pestilence ?  Certainly not; the right of self-preservation,
necessary to all governments, would justify any act required
to repel them from her borders.

It was upon this principle, as a sovereign power in the State,
that this court sustained the law of New York, intended to
prevent the influx of a pauper and vagabond population at
the port of New York. City of New York v. Miln (11 Pet.,
142). In which case the court say, “ We think it as compe-
tent and as necessary for a State to provide precautionary
measures against the moral pestilence of paupers and vaga-
bonds, and possibly conviets, as it is to guard against the
physieal pestilence which may arise from unsound and infec-
tious articles imported, or from a ship the crew of which may
be laboring under an infections disease.”

It was in favor of this same power that the court, in Prigg
V. Pennsylvania, (16 Pet., 625,) qualify the general terms of
their opinion,— To guard, however, against any possible mis-
construction of our views, it is proper to state that we are by
1o means to be understood, in any manner whatsoever, to
doubt or to interfere with the police power belonging to the
StgteS, n virtue of their general sovereignty,” &c.

The State may arrest, restrain, and even remove from its
borders, the fugitive slave, and so long as the rights of the
owner are not interfered with, it is a constitutional exercise

of power. If, then, the greater power exists, that over the
VOL. XIv.—2 17
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person of the slave, for the purpose of police, certainly the
lesser power, that over the citizen, preventing him from har-
boring, secreting, or protecting the slave, for like purposes of
police, will not be denied.

It will be perceived that this view of the case settles the
point made in the opposing argument, that the law of Illinois
is a violation of the Federal and State Constitutions, which
prohibit two punishments for one offence. A legal offence is
the breach of a law. Iels, in harboring a fugitive slave,
violated a law of this State, by interfering with its internal
policy. He also violated a law of Congress, by interfering
with the rights of the slave-owner secured by the Constitu-
tion. The one act constitutes two distinct offences against
the several laws of distinet jurisdictions. Within the same
jurisdiction one act frequently constitutes several offences, as
in the familiar cases of assaults, libels, and other personal in-
juries, which are offences against the persons injured, and at the
same time offences against the government; and the different
*177 offences may be separately tried, *and separately pun-

‘1 ished. 'The constitutional provision is not, that no
person shall be subject, for the same act, to be twice put in
jeopardy of life or limb ; but for the same offence, the same
violation of law, no person’s life or limb shall be twice put in
jeopardy.

Mr. Justice GRIER delivered the opinion of the court.

The plaintiff in error was indicted and convicted under the
criminal code of Illinois for “harboring and secreting a negro
slave.” The record was removed by writ of error to the Su-
preme Court of that State; and it was there contended, om
behalf of the plaintiff in error, that the judgment and convie-
tion should be reversed, because the statute of Ilinois, upon
which the indictment was founded, is void, by reason of its
being in conflict with that article of the Constitution of the
United States which declares “that no person held to labor
or service in one State, under the laws thereof, escaping into
another, shall, in consequence of any law or regulation therein,
be discharged from such service or labor, but shall be delivel"e(}
up on claim of the party to whom such labor may be due.
And, also, because said statute is in conflict with the act of
Congress on the same subject.

That this record presents a case of which this court has
jurisdiction under the twenty-fifth section of the judiciary act,
1s not disputed, ]

The statute of Illinois, whose validity is called in question,
is contained in the 149th section of the Criminal Code, and is




DECEMBER TERM, 1852. 17

Moore v. The People of the State of Illinois.

as follows: * If any person shall harbor or secrete any negro,
mulatto, or person of color, the same being a slave or servant
owing service or labor to any other persons, whether they re-
side in this State or in any other State or territory, or district,
within the limits and under the jurisdiction of the United
States, or shall in any wise hinder or prevent the lawful
owner or owners of such slaves or servants from retaking
them, in a lawful manner, every such person so offending shall
be deemed guilty of a misdemeanor, and fined not exceeding
five hundred dollars, or imprisoned not exceeding six months.”

The bill of indictment, framed under this statute, contains
four counts. The first charges that ¢ Richard Eels, a certain
negro slave, owing service to one C. D., of the State of Mis-
souri, did unlawfully secrete, contrary to the form of the
statute,” &e.

2. That he harbored the same.

3. For unlawfully secreting a negro owing labor in the
State of Missouri to one C. D., which said negro had secretly
fled from said State and from said C. D.

4. For unlawfully preventing C. D., the lawful owner of
said *slave, from retaking him in a lawful manner, by r*18
secreting the said negro, contrary to the form of the t
statute, &c.

In view of this section of the Criminal Code of Illinois, and
this indictment founded on it, we are unable to discover any
thing which conflicts with the provisions of the Constitution
of the United States or the legislation of Congress on the
subject of fugitives from labor. It does not interfere in any
manner with the owner or claimant in the exercise of his
right to arrest and recapture his slave. It neither interrupts,
delays, or impedes the right of the master to immediate pos-
session. It gives no immunity or protection to the fugitive
against the claim of his master. It acts neither on the
master nor his slave; on his right or his remedy. It pre-
seribes a rule of conduct for the citizens of Illinois. It is but
the exercise of the power which every State is admitted to
possess, of defining offerices and punishing offenders against
its laws. The power to make municipal regulations for the
restraint and punishment of crime, for the preservation of the
health and morals of her citizens, and of the public peace, has
never been surrendered by the States, or restrained by the
Constitution of the United States. In the exercise of this
power, which has been denominated the police power, a State
has a right to make it a penal offence to introduce paupers,
criminals, or fugitive slaves, within their borders, and punish
those who thwart this policy by harboring, concealing, or se-
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creting such persons. Some of the States, coterminous with
those who tolerate slavery, have found it necessary to protect
themselves against the influx either of liberated or fugitive
slaves, and to repel from their soil a population likely to
become burdensome and injurious, either as paupers or crim-
inals.

Experience has shown, also, that the results of such con-
duct as that prohibited by the statute in question are not
only to demoralize their citizens who live in daily and open
disregard of the duties imposed upon them by the Constitu-
tion and laws, but to destroy the harmony and kind feelings
which should exist between citizens of this Union, to create
border feuds and bitter animosities, and to cause breaches of
the peace, violent assaults, riots, and murder. No one.can
deny or doubt the right of a State to defend itself against
evils of such magnitude, and punish those who perversely
persist in conduct which promotes them.

As this statute does not impede the master in the exercise
of his rights, so neither does it interfere to aid or assist him.
If a State, in the exercise of its legitimate powers in promo-
tion of its policy of excluding an unacceptable population,
should thus indirectly benefit the master of a fugitive, no one
#1097 has a right to *complain that it has, thus far at least,

“d fulfilled a duty assumed or imposed by its compact as
a member of the Union.

But though we are of opinion that such is the character,
policy, and intention of the statute in question, and that for
this reason alone the power of the State to make and enforce
such a law cannot be doubted, yet we would not wish it
to be inferred, by any implication from what we have said,
that any legislation of a State to aid and assist the claimant,
and which does not-directly nor indirectly delay, impede, or
frustrate the reclamation of a fugitive, or interfere with the
claimant in the prosecution of his other remedies, is necessa-
rily void. This question has not been before the court, and
cannot be decided in anticipation of future cases.

It has been urged that this act is void, as it subjects the
delinquent to a double punishment for a single offence. But
we think that neither the fact assumed in this proposition,
nor the inference from it, will be found to be correct. The
offences for which the fourth section of the act of 12th Feb-
ruary, 1798, subjects the delinquent to a fine of five hundred
dollars, are different in many respects from those defined by
the statute of Illinois. The act of Congress contemplates re-
capture and reclamation, and punishes those who interfere
with the master in the exercise of this right—first, by ob-

20
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structing or hindering the claimant in his endeavors to seize
and arrest the fugitive; secondly, by rescuing the fugitive
when arrested ; and, thirdly, by barboring or concealing him
after notice.

But the act of Illinois, having for its object the prevention
of the immigration of such persons, punishes the harboring
or secreting negro slaves, whether domestic or foreign, and
without regard to the master’s desire either to reclaim or
abandon them. The fine imposed is not given to the master,
as the party injured, but to the State, as a penalty for diso-
bedience to its laws. And if the fine inflicted by the act of
Congress had been made recoverable by indictment, the
offence, as stated in any one of the counts of the bill before
us, would not have supported such an indictment. Even the
last count, which charges the plaintiff in error with “unlaw-
fully preventing C. D., the lawful owner, from retaking the
negro slave,” as it does not allege notice, does not describe
an offence punishable by the act of Congress.

But admitting that the plaintiff in error may be liable to
an action under the act of Congress, for the same acts of har-
boring and preventing the owner from retaking his slave, it
does not follow that he would be twice punished for the same
offence. An offence, in its legal signification, means the
transgression of a Iaw. A man may be compelled to make
reparation in *damages to the injured party, and be r%9(
liable also to punishment for a breach of the public L =
peace, in consequence of the same act; and may be said, in
common parlance, to be twice punished for the same offence.
Every citizen of the United States is also a citizen of a State
or territory. He may be said to owe allegiance to two sov-
ereigns, and may be liable to punishment for an infraction of
the laws of either. The same act may be an offence or trans-
gression of the laws of both. Thus, an assault upon the
marshal of the United States, and hindering him in the exe-
cution of legal process, is a high offence against the United
States, for which the perpetrator is liable to punishment;
and the same act may be also a gross breach of the peace of
the State, a riot, assault, or a murder. and subject the same
person to a punishment, under the State laws, for a misde-
meanor or felony. That either or both may (if they see fit)
punish such an offender, cannot be doubted. Yet it cannot
be truly averred that the offender has been twice punished
for the same offence ; but only that by one act he has com-
mitted two offences, for each of which he is justly punishable.
He could not plead the punishment by one in bar to a con-
Vietion by the other; consequently, this court has decided,

21
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in the case of Fox v. The State of Ohio, (5 How., 482,) that
a State may punish the offence of uttering or passing false
coin, as a cheat or fraud practised on its citizens ; and, in the
case of the United States v. Marigold, (9 How., 560,) that
Congress, in the proper exercise of its authority, may punish
the same act as an offence against the United States.

It has been urged, in the argument on behalf of the plain-
tiff in error, that an affirmance of the judgment in this case
will conflict with the decision of this court in the case of
Prigg v. The Commonwealth of Pennsylvania, 16 Pet., 540.
This, we think, is a mistake.

The questions presented and decided in that case differed
entirely from those which affect the present. Prigg, with
full power and authority from the owner, had arrested a fugi-
tive slave in Pennsylvania, and taken her to her master in
Maryland. For this he was indicted and convicted under a
statute of Pennsylvania, making it a felony to take and
carry away any negro or mulatto for the purpose of detaining
them as slaves.

The following questions were presented by the case and
decided by the court:—

1. That, under and in virtue of the Constitution of the
United States, the owner of a slave is clothed with entire
authority, in every State in the Union, to seize and recapture
his slave, wherever he can do it without illegal violence or a
breach of the peace.

#9211 *#2. That the government is clothed with appropri-

=1 ate authority and functions to enforce the delivery, on
claim of the owner, and has properly exercised it in the act
of Congress of 12th February, 1793.

8. That any State law or regulation which interrupts, im-
pedes, limits, embarrasses, delays, or postpones the right of
the owner to the immediate possession of the slave, and the
immediate command of his service, is void.

We have in this case assumed the correctness of these doc-
trines ; and it will be found that the grounds on which this
case is decided were fully recognized in that. «We enter-
tain,” say the court, (page 625,) “no doubt whatsoever, that
the States, in virtue of their general police power, possess
full jurisdiction to arrest and restrain runaway slaves, and
remove them from their borders, and otherwise to secure
themselves against their depredations and evil example, as
they certainly may do in cases of idlers, vagabonds, and pau-
pers. The rights of the owners of fugitive slaves are in no
just sense interfered with or regulated by such a course; and,
in many cases, the operations of the police power, although
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designed essentially for other purposes,—for the protection,
safety, and peace of the State,—may essentially promote and
aid the interests of the owners. DBut such regulations can
never be permitted to interfere with or to obstruct the just
rights of the owner to reclaim his slave, derived from the
Coustitution of the United States, or with the remedies pre-
scribed by Congress to aid and enforce the same.”

Upon these grounds, we are of opinion that the act of Illi-
nois, upon which this indictment is founded, is constitutional,
and therefore affirm the judgment.

Mr. Justice MCLEAN.

In the case of Prigg v. The Commonwealth of Pennsylvania,
the police power of the States was not denied, but admitted.
This court held, in oz v. The State of Ohio, (5 How., 410,)
that a person might be punished under a law of the State for
passing counterfeit coin, although the same offence was pun-
ishable under the act of Congress, and, consequently, that
the conviction and punishment under the State law would
be no bar to a prosecution under the law of Congress. In
that case I dissented, and gave at large the grounds of my
dissent.

As the case now before us involves the same principle as
was ruled in that case, I again dissent for the reasons then
given, and I deem it unnecessary now to repeat them.

It is contrary to the nature and genius of our government,
to punish an individual twice for the same offence. Where
the jurisdiction is clearly vested in the Federal Government,
and *an adequate punishment has been provided by it
for an offence, no State, it appears to me, can punish
the same act. The assertion of such a power involves the
right of a State to punish all offences punishable under the
acts of Congress. This would practically disregard, if it did
not destroy, this important branch of eriminal justice, clearly
vested in the Federal Government. The exercise of such a
power by the States would, in effect, be a violation of the
Constitution of the United States, and the Constitution of
the respective States. They all provide against a second
punishment for the same act.! It is no satisfactory answer to
this, to say that the States and Federal Government consti-
tute different sovereignties, and, consequently, may each
p11111§11 offenders under its own law.

[t is true, the criminal laws of the Federal and State Govern-
ments emanate from different sovereignties; but they operate

[*22

1 Quotep. Ex parte Lange, 18 Wall., 172.
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upon the same people, and should have the same end in view.
In this respect, the Federal government, though sovereign
within the limitation of its powers, may in some sense, be
considered as the agent of the States, to provide for the gen-
eral welfare, by punishing offences under its own laws within
its jurisdiction. It is believed that no government, regulated
by laws, punishes twice criminally the same act. And I
deeply regret that our government should be an exception to
a great principle of action, sanctioned by humanity and jus-
tice.

It seems to me it would be as unsatisfactory to an indi-
vidual as it would be illegal, to say to him that he must sub-
mit to a second punishment for the same act, because it is
punishable as well under the State laws, as under the laws of
the Federal Government. It is true he lives under the @gis
of both laws; and though he might yield to the power, he
would not be satisfied with the logic or justice of the argu-
ment.

ORDER.

This cause came on to be heard on the transcript of the
record from the Supreme Court of the State of Illinois, and
was argued by counsel. On consideration whereof, it is now
here ordered and adjudged by this court, that the judgment
of the said Supreme Court in this cause be, and the same is
hereby, affirmed, with costs.

*CORNELIUS KANOUSE, PLAINTIFF IN ERROR, ?.

*28] JoHN M. MARTIN.

Where a motion was made, under the 12th section of the Judiciary Act, to
remove a cause from a State Court to the Circuit Court of the United
States, notwithstanding which the State Court retained cognizance of the
case, and it was ultimately brought to this court under the 25th section of
the Judiciary Act, a motion to dismiss it for want of jurisdiction cannot be
sustained. The question will remain to be decided upon the full hearing of
the case.l

1sg. ¢, 15 How., 198. Crrep. In- Union Bank v. Dodge, 13 Vr. (N J.),
surance Co. v. Dunn, 19 Wall, 224; 320.
Edwards v. Elliott, 21 1d., 6562; Nat.
24
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A motrioN was made by Mr. Martin, to dismiss this case,
which was argued by himself and Mr. Garr.

The circumstances, upon which the motion was based, are
stated in the opinion of the court.

Mr. Chief Justice TANEY delivered the opinion of the
court.

This is a writ of error, directed to the Superior Court of
the City of New York, and a motion has been made by the
defendant in error to dismiss it for want of jurisdiction.

The record shows that a suit was brought by the defend-
ant in error against the plaintiff, in the State Court above
mentioned ; the former being a citizen of New York, and the
latter a citizen of New Jersey. The plaintiff in error, at the
time of entering his appearance in the State Court, filed his
petition, stating the citizenship of the parties, and praying
for the removal of the cause for trial into the next Circuit
Court, to be held in the district where the said suit was pend-
ing: and, at the same time, offered good and sufficient secur-
ity for his entering in such court, on the first day of the ses-
sion, copies of the process against him, and also for his then
appearing and entering special bail in the cause.

The State Court, however, refused to permit the cause to
be removed; and after the petition was filed and the bond
given, proceeded in the case, and finally gave judgment
against the plaintiff in error for the sum of money mentioned
in the record. Various proceedings, it appears, were after-
wards had in the appellate courts of the State, in relation to
this judgment, but the decision in these courts was also
against the plaintiff in error; and the judgment rendered in
the Superior Court of the City of New York, still remains
there and is in full force, if that court had jurisdiction of the
case after the application to remove it.

The case then, as it stands on the motion, is this: The
plaintiff in error claimed the right to remove this cause from
the State Court to the Circuit Court of the United States,
under the 12th section of the Judiciary Act of 1789. The
right claimed was denied by the State Court, which retained
the case, and proceeded to give a final judgment against him.
. “Itis therefore precisely one of the cases enumerated a4
in the 25th section of the act of 1789, in which jurisdic- L =
tion is conferred upon this court, and in which the judgment
of the State Court may be reviewed upon writ of error. For
the construction of an act of Congress was drawn in question,
and the decision of the court was against the right claimed
under it, by the plaintiff in error.
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As to the authority of the Superior Court of the City of
New York to retain the case, and the validity or invalidity of
its proceedings and judgment, after the motion to remove;
that question, according to the practice of the court, will
stand for hearing when the case is reached in the regular call
of the docket. But the motion to dismiss, for want of juris-
diction in this court, is overruled.

ORDER.

On consideration of the motion, made on a prior day of the
present term of this court, to dismiss this writ of error, and
of the argument of counsel thereupon had, as well in support
of as against the motion, it is now here ordered by the court
that the said motion be, and the same is hereby, overruled.

Ex PARTE WILLIAM MANY.

Where there was a blank in the record of the Circuit Court in the taxation of
the costs recovered by the plaintiff, and the judgment being affirmed by
this Court, a mandate with the same blank went down to the Circuit Court;
and a motion was there made to open the original judgment for the purpose
of taxing the costs, which motion was refused by the court, such refusal
cannot be reached by a mandamus from this court.

The refusal of the court was not a ministerial act, but an exercise of judicial
discretion. This court could issue a mandamus for the Circuit Court to
proceed to judgment, but such a writ would not e appropriate to the
present case.!

Mr. Chief Justice TANEY delivered the opinion of the
court.

A motion has been made for a rule on the District Judge
of the Massachusetts District, to show cause why he should
not proceed to adjudicate and allow the petitioner’s costs in
an action at law in the Circuit Court. The rule is moved for
upon the District Judge, because he alone was holding the
Circuit Court when the decision was made which has given
rise to this application. :

The case is this: Many recovered a judgment in the Cir-
xorq cuit ¥Court for the District of Massachusetts against

2] Sizer and others, for the infringement of a patent right.
The judgment was entered in the following words :—

1 Crrep. FEz parte Newman, 14 Otto, 720. See note to Ex parte Tay-
Wall., 166; Ex parte Railway Co., 11 lor, ante, *3.
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«Jt is thereupon considered by the court, that the said
William V. Many recover against the said George W. and
Henry Sizer the sum of seventeen hundred and thirty-three
dollars and seventy-five cents damages and costs of suit taxed
at .”

The judgment was rendered in 1848 ; and upon writ of
error brought by the defendants, it was affirmed in this court
at December term, 1851. The costs were not taxed in the
Circuit Court before the removal, and the blank left for them
remained unfilled when the judgment was affirmed. The
usual mandate issued to the Circuit Court to carry the judg-
ment into execution, and the blank space for costs was neces-
sarily left in the mandate, in order to conform to the judg-
ment of the court below, as it appeared in the transcript
transmitted to this court.

Upon the return of the case to the Circuit Court, the
counsel for the plaintiff moved that his costs be taxed by the
clerk as and for the October term, 1848, and that an order be
made amending the record of the judgment of the Circuit
Court so as to insert therein the amount of the taxation, and
that an execution on the judgment so amended be issued.

The court refused to allow the amendment to be made, and
overruled the motion. And we think its judgment, whether
it be correct or not, cannot be revised in the form of proceed-
ing moved for on behalf of the plaintiff. The decision of the
Circuit Court was not a mere ministerial act. It was the
decision of a court of competent jurisdiction made in the
exercise of 'judicial authority and discretion. This court
might unquestionably issue a mandamus to the court below
to proceed to judgment. But in this case the court has pro-
ceeded to judgment, upon the question submitted for its de-
cision. And whether that judgment be erroneous or not,
this court has not jurisdiction to reéxamine it in a pro-
ceeding by mandamus.

The motion for a rule to show cause must therefore be
overruled for want of jurisdiction.

27




25 SUPREME COURT.

Brown et al. v. Aspden et ai.

JouN A. BrowxN, ADMINISTRATOR OF JOHN ASPDEN,
DECEASED, ET AL., APPELLANTS, v. MATHIAS ASPDEN’S
ADMINISTRATORS ET AL,

A reargument of . case decided by this court will not be granted, unless a
member of the court, who concurred in the judgment, desires it; and when
that is the case, it will be ordered without waiting for the application of
counsel.

#9271 TAnd this is so, whether the decree of the court below was affirmed by
od an equally divided court or a majority; or whether the case is one
at common law or chancery.

The rules of the English Court of Chancery have not been adopted by this
court. Those which are applicable to a court of original jurisdiction, are
not appropriate to an appellate court.

TaIS was an appeal from the Circuit Court of the United
States for the Eastern District of Pennsylvania, and was the
conclusion of the case of Aspden et al. v. Nizon et al.,veported
in 4 How., 467.

It was affirmed by a divided court in December, 1852 ; and
in February, 1853, a petition for a rehearing was filed by the
appellants.

Upon which petition Mr. Chief Justice TANEY delivered
the opinion of the court.

A motion has been made for a rehearing in this case, and
we have been referred to the practice of the English Chan-
cery Court in support of the application. The argument
presupposes that this court, in cases in equity, has adopted
the rules and practice of the English chancery. But thisis a
mistake. The English chancery is a court of original juris-
diction ; and this court is sitting as an appellate tribunal. It
would be impossible, from the nature and office of the two
tribunals, to adopt the same rules of practice in both.

Nothing could show this more strongly than the present
application. By the established rules of chancery practice,

1 Crtep. Public Schools v. Walker, 9
Wall., 604 ; Steines v. Franklin County,
14 1d., 22; Amer. Diamond Rock Bor-
g Co. v. Sheldon, 5 Bann. & A., 292.
S. P. United States v. Knight, 1 Black,
488. In Public Schools v. Walker, 9
Wall., 603, it is laid down that if the
court does not, of its own motion,
order a re-hearing, counsel may sub-
mit without argument, a brief written
or printed petition or suggestion of
the point or points which are deemed
important, and if any judge who con-
curred in the opinion thinks proper to
move for a re-hearing, it may be had,
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otBerwise not. But such petition can-
not be filed after the term at which
the judgment was rendered. Brooks
v. Railroad Co.,12 Otto, 107. In New
York a reargument will only be
granted where some question decisive
of the case and duly submitted by
counsel was overlooked, or where the
decision is in conflict with an express
statute or a controlling decision, to
which attention was not called by
counsel. Banks v. Carter, 7 Daly,
417. S.P. Freeman v. Falconer, 44
Superior, 579.
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a rehearing, in the sense in which that term is used in pro-
ceedings in equity, cannot be allowed after the decree is en-
rolled.  If the party desires it, it must be applied for before
the enrolment. But no appeal will lie to the proper appei-
late tribunal, until after it is enrolled, either actually or by
construction of law. And, consequently, the time for a re-
hearing must have gone by before an appeal could be taken.
In the House of Lords, in England, to which the appeal lies
from the Court of Chancery, a rehearing is altogether un-
known. A reargument, indeed, may be ordered, if the
house desires it, for its own satisfaction. But the chancery
rules in relation to rehearings, in the technical sense of the
word, are altogether inapplicable to the proceedings on the
appeal.

Undoubtedly this court may and would call for a reargu-
ment, where doubts are entertained which it is supposed may
be removed by further discussion at the bar. And this may
be done after judgment is entered, provided the order for re-
argument is entered at the same term.! But the rule of the
court is this,—that no reargument will be heard in any case
after judgment is *entered, unless some member of the [*27
court who concurred in the judgment afterwards 3
doubts the correctness of his opinion, and desires a further
argument on the subject. And when that happens, the
court will, of its own accord, apprise the counsel of its
wishes, and designate the points on which it desires to hear
them.

There is certainly nothing in the history of the English
Court of Chancery to induce this court to adopt rules in re-
lation to rearguments, analogous to the chancery practice
upon applications for a rehearing. According to the general
practice of that court, one rehearing, where the application
has been sanctioned by the signature of two couusel, is a
matter of course. And this facility in obtaining one rehear-
ing, has naturally led to others, and in cases of interest or
difficulty, two, or even three, rehearings have sometimes been
allowed, under the special leave of the court, before the de-
cree was enrolled, and, consequently, before it could be
removed to the House of Lords. The natural result of this
practice is to produce some degree of carelessness in the first
argument, and hesitation and indecision in the court. But
the great evil is in the enormous expenses occasioned by
these repeated heari ngs, and the delays which it produces in

121 APrLIED. Brooks v. Railroad Co., Citep. Bronson v. Schulten, 14 Otto,
Otto, 108; s. ¢, 1 Morr. Tr., 46. 416.
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the decision, which often prove ruinous to both parties before
the final decree is pronounced. Nor is the mischief confined
to the particular suit in which such proceedings and delays
are permitted to take place. A multitude of others are
always behind it, waiting anxiously to be heard. And the
result of the practice of which we are speaking has been
such that, although the court has always been filled by men
of the highest order, distinguished for their learning and in-
dustry, yet the expenses and delays of the court have become
a byword and reproach to the administration of justice, and
Parliament has at length been compelled to interpose.

And if this court should adopt a practice analogous to that
of the English chancery, we should soon find ourselves in the
same predicament ; and we should be hearing over again at a
second term almost all the cases which we had heard and
adjudged at a former one, and upon which our own opinions
would have been definitely made up upon the first argument.
We deem it safer to adhere to the rule we have heretofore
acted on. And no reargument will be granted in any case,
unless a member of the court who concurred in the judgment
desires it ; and when that is the case, it will be ordered with-
out waiting for the application of counsel.

It is true that the decree of affirmance in this court, in the
case before us, was upon an equal division of the members
composing the court at the time of the argument, eight being
xog1 Tpresent. DBut the case was fully heard, more than a

““1 week being occupied in the arguments of counsel.
And when, upon conference and a full interchange of opinion,
it was found that the court was divided, the case was held
over until the present term, in order that each member of the
body might have an ample opportunity of investigating the
subject for himself. This has been done. And when
the court reassembled, it was found that the opinions of each
member of the tribunal was unchanged, and the decree was
therefore affirmed by a divided court. Further arguments
would be mere waste of time, when opinions have been
formed after so much argument and such deliberate exami-
nation.

Nor is the circumstance, that a decree is affirmed by a di-
vided court, any reason for ordering a reargument before a
full bench in any case. In a body as numerous as_this, it
must often happen, from various causes, that the bench is not
full. And experience has shown, that it has rarely happened
that every judge has been present every day throughout any
one entire term. The case before us is certainly an important
one, in its principles and in the amount in dispute. But there
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are many cases on the docket at every term of the court much
more important in both respects. And if it is to be under-
stood, that cases of this description are not to be finally de-
cided without the concurrence of a majority of the whole
bench, it would be an useless consumption of time to hear
them in the absence of any one judge, because it would be
uncertain whether a judgment could follow after the argu-
ment. And it is easy to foresee the inconvenience, delay, and
expenses to which a practice of that kind would subject the
parties, and the uncertainty and confusion it would produce
(to the great injury of other suitors) in the order of business
as it stands on the docket of the court.

Neither is there any difference between a decree in chan-
cery and a judgment at law, as to its affirmance on a division
of the court. In both cases, the motion is to reverse ; and if
that fails, the judgment or decree necessarily stands,! and
must therefore be atfirmed. And in most of the cases affirmed
in this manuner, a majority, in fact, of the judges, who act ju-
dicially upon the case, concur in the judgment. For the Cir-
cuit Court is composed of two members, and if both are on
the bench, they must concur in the judgment or decree;
otherwise it could not be passed, and the point would be cer-
tified by a divided court.

In every view of the subject, we see no sufficient ground
for ordering a reargument, and the application is therefore
refused.

*JoHN HAGAN, SURVIVING PARTNER OF THE LATE rx9g
FIRM OF JoHN HacaNn & Co., APPELLANT, ». L “
Leroy P. WALKER, ADMINISTRATOR oF WirLiam H.
PorE, DECEASED, AND FrRANCES ANN PoPE, WIDOW AND
GUARDIAN AD LITEM OF WILLIAM PoPE AND JuLia
ANN PoPE, MINOR CHILDREN OF SAID WiLLiaM H.
PorE, DECEASED, AND SAMUEL BRECK, ADMINISTRATOR
or LEroy POPE, DECEASED.

A court of equity has jurisdiction of a bill against the administrator of a
deceased debtor and a person to whom real and personal property was con-
veyed by the deceased debtor, for the purpose of defrauding creditors.2

In such a case, the court does not exercise an auxiliary jurisdietion to aid
legal process, and consequently it is not necessary that the creditor should

be in a condition to levy an execution, if the fraudulent obstacle should be
removed.

' Quoren.  Durant v. Essex Com- 2 8. P. McCalmont v. Lawrence, 1
pany, 7 Wall., 112. Blatchf., 232.
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It is proper to make a prior encumbrancer, who holds the legal title, a party
to the bill, in order that the whole title may be sold under the decree; for
the purpose of such a decree, the prior encumbrancer is a necessary party ;
but the court may order a sale subject to the encumbrance, without having
the prior encumbrancer before it, and in fit cases it will do so.1

If the prior encumbrancer is out of the jurisdiction, or cannot be joined with-

out defeating it, it is a fit cause to dispense with his presence, and order a

sale subject to his encumbrance, which will not be affected by the decree.?

THIs was an appeal from the Distriet Court of the United
States for the Northern District of Alabama.

The bill was originally filed in the names of John Hagan,
of New Orleans, and a citizen of the State of Louisiana, and
Thomas Barrett, of New Orleans, and a citizen of the State of
Louisiana, formerly commission merchants and partners,
trading under the firm, name, and style of John Hagan &
Co., complainants, against William H. Pope, of Huntsville,
and a citizen of the State of Alabama, Samuel Breck, of
Huntsville, and a citizen of the State of Alabama, the said
Breck being the administrator of the estate of Leroy Pope,
who in his lifetime resided in Huntsville, and was a citizen of
the State of Alabama, and Charles B. Penrose, of Washington
city, and a citizen of the District of Columbia, and successor
in office of Virgil Maxcy, who in his lifetime resided in Wash-
ington city, and was a citizen of the District of Columbia, and
Solicitor of the Treasury of the United States.

The suit was commenced in February, 1846. The plaintiffs
were judgment creditors of Leroy Pope, by a judgment ren-
dered in April, 1834, upon which an execution in October,
1834, was returned, “ No property found.”

The plaintiffs sought to obtain satisfaction of this judgment,
from property which they allege the said Leroy Pope con-
veyed fraudulently to his son William H. Pope, the defend-
ant.

This property was conveyed, March, 1834, by Leroy Pope
xg07 to *William H. Pope, and upon considerations which
Sl the plaintiffs alleged to be colorable and inadequate.

The property thus conveyed was charged to have been the
whole estate of the said Leroy, and William H. Pope was
charged to have been, before that time, without property, and
to have had no means of payment for this.

The plaintiffs alleged that the property was never delivered
to the *“exclusive possession” of William H. Pope, but

1 Citep.  Green v. Creighton, 23 in fraud of creditors. Venable v. Bank
How., 106. of United States, 2 Pet., 107.

A mortgagee whose rights are un- 2 Crrep. Shields v. Barrow, 17 How,,
disputed is not a necessary party to a 141; Beatty v. Hinckley, 17 Blatehf.,
bill to set aside a conveyance as made 399.
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« remained as much in the possession of the said Leroy as the
suid William, and that the said Leroy and William enjoyed
the proceeds and profits jointly.” _

They alleged that William H. Pope, in March, 1834, con-
veyed the land and slaves to the Solicitor of the Treasury in
mortgage, to secure a debt due to the United States by the
said Leroy Pope, of $29,290.90, which William H. Pope at
that date assumed, and for which he gave his notes; and
that at the same date he guaranteed to the United States a
debt of $20,000, for which other security had been given to
the United States by Leroy Pope.

They averred that the %$20,000 thus mentioned, was paid
from the securities deposited by Leroy Pope, and that the
only debt really incurred by William H. Pope, was that for
$29,290.90. This debt the plaintiffs admitted to be a charge
on the property, and they did not contest it. They charged,
liowever, that the securities to the Solicitor of the Treasury
were designed by the grantor (William H. Pope) as a fraud
upon the creditors of Leroy Pope.

The death of Leroy Pope was alleged to have occurred in
1844, and the appointment of Breck, as administrator, in
1844.

The prayer of the bill was, that the conveyances of Leroy
and William H. Pope should be declared null. That, after
satisfying the debt of the United States, the remainder of the
property should be appropriated to satisfy the debt of the
plaintiffs. Process was prayed against William H. Pope and
Samuel Breck, administrators of Leroy Pope, and the Solicitor
of the Treasury, (Penrose,) a citizen of the District of Co-
lumbia.

The defendants, Breck and Pope, demurred to the bill ; the
demurrer was allowed by the District Court, and the bill was
dismissed.

An appeal from this decree of dismissal brought the case
up to this court. It was argued by Mr. Johnson for the
appellant, and Mr. J. A. Campbell for the appellees.

As the demurrer was sustained in the court below, the
points before this court to be argued were the reasons for
dismissing the bill and sustaining the demurrer. These were
stated by Mr. Campbell, as follows, and it is sufficient to state
the points and authorities.

*I. That the jurisdiction of the Court of Chancery

o

] it r#a
to set aside conveyances executed by a failing debtor L &l

to dfafraud creditors, is not an original and independent juris-
diction of that court, but is an auxiliary and limited jurisdic-

tioP: The creditor must show that the remedies at law have
VOBV =5 33
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been exhausted — that there is an obstruction which can only
be removed by the aid of the Court of Chancery, and that
his cause is so situated at law, that upon the interposition of
the court in the manner sought, he could immediately enforce
the right he claims. 38 Myl. & C., 407 ; 11 Sm. & M. (Miss.),
366; 8 Barb. (N. Y.), 593; 7 Ala., 319, 928; 1 Hill (S. C.),
297, 307 ; 20 Johns. (N. Y.), 654; 2 Rand. (Va.), 884; 1
Paige (N.Y.), 388.

II. The bill shows in this case three facts sufficient to have
determined the lien of the judgment against Leroy Pope, un-
der the laws of the United States, and the State of Alabama.

Five years had elapsed from the 3d of March, 1839, before
the filing of the bill. The act of Congress of that date deter-
mined the lien. 5 Stat. at L., 338.

Ten years had elapsed from the judgment and return of
the last execution. Clay, Dig., 206, 207, § 28, 29; 5 Ala,,
188; 18 Ala., 675; 19 Ala., 207.

The death of Leroy Pope put an end to the lien of the
judgment and the right to issue execution. Bush v. Jones,
13 Ala., 167.

II1. The plaintiff sets forth the conveyance of Leroy Pope
to William H. Pope, to have taken place in 1834. He does
not aver that the conveyance was upon any trust for Leroy
Pope, nor does he aver that any title remained in Leroy Pope.
The bar of the statute of limitations of six years will apply to
the personal property. 7 Yerg. (Tenn.),222; 1 Bail. (5.C.)
Ch., 228; 1 Humph. (Tenn.), 335; 1 Hill (S. C.) Ch, 113;
8 Yerg. (Tenn.), 145; 7 Wheat., 60, 117, &c.; Peck
(Tenn.), 41.

IV. The Court of Chancery, except in cases of express
trusts and fraud, follow the courts of law in the application
of the statute of limitation.

In this case no trusts in favor of Leroy Pope are charged
to exist; nor is there an averment that the plaintiff did not
discover till within six years the fraudulent purpose and con-
sideration upon which they were made.

In the absence of such averments, the court will presume
the possession to have been consistent with the legal title,
and the bar of the statute will run from the date of the title
deeds. 4 How., 508, 560; 7 How., 234; 10 Wheat., 168.

In reference to personal property, the limitation upon per-
sonal actions is adopted in equity. 1 Dev. & B. (N. C.)
Eq., 955 5 Ala., 90, 508; 8 Ala., 756. e _
#3971 *V. No averment is made by the plaintiff showing

2l the condition of the estate of Leroy Pope, after his
death. The bill contains an averment, that the crops from
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the lands and other profits of the estate have been large, and
Leroy Pope enjoyed them till his death.

There is nothing to show that ample means are not to be
found in the hands of the administrator to pay the debt. No
presentment to, nor demand of, the administrator is averred,
and no refusal to pay on his part shown. A bill must show
this, or it is fatally defective. 3 Ohio, 287; 5 Har. & J.
(Md.), 381; 6 Gill & J. (Md.), 432: 2 McCord (8. C.) Ch,,
416, 169.

V1. The court had no jurisdiction of the cause. The So-
licitor of the Treasury, a citizen of the District of Columbia,
is made a party. The prayer of the bill is to cancel deeds
made to him, and to appropriate property in which he has a
legal right. 8 Cranch, 267 ; 14 Pet., 60, 65.

Mr. Justice CURTIS delivered the opinion of the court.

John Hagan & Co. filed their bill in the District Court of
the United States for the Northern District of Alabama, in
which they state that, in the year 1834, they recovered a
judgment at law in that court against Leroy Pope, for up-
wards of seven thousand dollars, which is wholly unsatisfied ;
that a writ of fleri facias, running against the lands, goods,
and body of the debtor, was regularly issued, and, on the 10th
day of October, 1834, was returned nulla bona; and from
that time to the filing of the bill, there has not been, in that
district or elsewhere, any property of Leroy Pope out of
which the judgment-debt could be collected, except certain
property afterwards mentioned. The bill further alleges
that, about a month before the complainants recovered their
judgment at law, Leroy Pope, intending to defraud the com-
plainants, and to hinder them from obtaining payment, made
conveyances, both of real and personal estate, to a large
amount, to his son, William H. Pope, who was a party to
the fraud, and is made a defendant in the bill ; and Leroy
Pope died in the year 1844, and Samuel Breck, who was ap-
pointed his administrator, is also a party defendant. The
complainants are averred to be citizens of Louisiana, and
William H. Pope and the administrator citizens of Alabama.
The defendants having demurred to the bill, it was dismissed
1_oy the Distriet Court, and the complainant, who is the surviv-
ing partner, appealed to this court.

The principal ground upon which the demurrer has been
rested in this court is, that the bill does not show that the
complainants are entitled to equitable relief. The argument
18, that the jurisdiction of a court of equity.stop aidsa sic oo
Judgment-creditor, *by removing a fraudulent encum- [es
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brance on the property of his debtor, is ancillary merely ; that
this aid is not given unless the cred<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>