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Errata

483 U. S. 3, line 15, add: “Timothy J. Foley was also on the brief for 
respondent.”

484 U. S. XII, penultimate line: “Marshall” should be “Marshal”.
484 U. S. 78, line 10: “ligitated” should be “litigated”.
484 U. S. 79, note 1, line 9: “[sic]” should be added after “ligitation”.
486 U. S. 698, line 13: “S. C.” should be “D. S. C.”
488 U. S. 423, line 20: “(1986)” should be “(1935)”.
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SUPREME COURT OF THE UNITED STATES

Allotm ent  of  Justic es

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 18, 1988, viz.:

For the District of Columbia Circuit, Will iam  H. Rehnquist , 
Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marsh all , Associate 
Justice.

For the Third Circuit, Will iam  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, William  H. Rehnquist , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Antoni n  Scalia , Associate Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackm un , Associate Justice.
For the Ninth Circuit, Sandra  Day  O’Connor , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Anthony  M. Kennedy , Associate 

Justice.
For the Federal Circuit, William  H. Rehnquist , Chief Justice.
February 18, 1988.

(For next previous allotment, and modifications, see 479 U. S., 
p. v, 483 U. S., pp. v, vi, and 484 U. S., pp. v, vi.)
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1988

TEXAS MONTHLY, INC. v. BULLOCK, COMPTROL-
LER OF PUBLIC ACCOUNTS OF

STATE OF TEXAS, et  al .

APPEAL FROM THE COURT OF APPEALS OF TEXAS, 
THIRD DISTRICT

No. 87-1245. Argued November 1, 1988—Decided February 21, 1989

Between October 1984 and October 1987, a Texas statute exempted from 
sales and use taxes “[p]eriodicals . . . published or distributed by a reli-
gious faith . . . consisting] wholly of writings promulgating the teach-
ings of the faith and books . . . consisting] wholly of writings sacred to a 
religious faith.” In 1985, appellant, the publisher of a general interest 
magazine that was not entitled to the exemption, paid under protest 
sales taxes on the price of its qualifying subscription sales and sued to 
recover those payments in state court. Ruling that the exclusive ex-
emption for religious periodicals promoted religion in violation of the 
Establishment Clause of the First Amendment, as made applicable to 
the States by the Fourteenth Amendment, and declaring itself “without 
power to rewrite the statute to make religious periodicals subject to 
tax,” the court struck down the tax as applied to nonreligious periodicals 
and ordered the State to refund the tax paid by appellant, plus interest. 
The State Court of Appeals reversed, holding that the exemption satis-
fied the tripartite test of Lemon v. Kurtzman, 403 U. S. 602, 612-613, in 
that it (1) served the secular purpose of preserving separation between 
church and state; (2) did not have the primary effect of advancing or 
inhibiting religion; and (3) did not produce impermissible government 
entanglement with religion.

1



2 OCTOBER TERM, 1988

Syllabus 489 U. S.

Held: The judgment is reversed, and the case is remanded.
731 S. W. 2d 160, reversed and remanded.

Just ice  Brenn an , joined by Just ice  Mars ha ll  and Just ice  Ste -
vens , concluded:

1. Appellant has standing to challenge the exemption. The State’s 
contention that appellant cannot show that it has suffered, or is threat-
ened with, redressable injury is misguided, since it would effectively and 
impermissibly insulate an underinclusive statute from constitutional 
challenge. There is no merit to the State’s argument that appellant 
could not obtain a tax refund if this Court were to declare the exemption 
invalid, since the proper course under state law would be to remove the 
exemption rather than to extend it to nonreligious periodicals or strike 
down the tax in its entirety. It is not for this Court to decide upon the 
correct response as a matter of state law to a finding of unconstitutional-
ity. Moreover, the claim that appellant cannot qualify for injunctive re-
lief because its subscription sales are no longer taxed under a 1987 
amendment to the tax statute is irrelevant, since a live controversy per-
sists over appellant’s right to a refund, plus interest, and the State 
cannot strip appellant of standing by changing the law after taking its 
money. Pp. 7-8.

2. The exemption lacks sufficient breadth to pass scrutiny under the 
Establishment Clause. The fact that a subsidy incidentally benefits reli-
gious groups does not deprive it of the secular purpose and effect man-
dated by the Clause, so long as it is conferred on a wide array of non-
sectarian groups as well as religious organizations in pursuit of some 
legitimate secular end. However, when, as here, government directs a 
subsidy exclusively to religious organizations that is not required by the 
Free Exercise Clause of the First Amendment and that either burdens 
nonbeneficiaries markedly or cannot reasonably be seen as removing a 
significant state-imposed deterrent to the free exercise of religion, it 
cannot be viewed as anything but impermissible state sponsorship of re-
ligion, particularly where the subsidy is targeted at writings that pro-
mulgate the teachings of religious faiths. Because it confines itself 
exclusively to such religious publications, the Texas exemption lacks a 
secular objective that would justify its preference along with similar 
benefits for nonreligious publications or groups. Nevertheless, Texas is 
free to widen the exemption, so long as the class of exempt organizations 
is sufficiently expansive to be consonant with some legitimate secular 
purpose. Pp. 8-17.

3. Neither the Free Exercise Clause nor the Establishment Clause 
prevents Texas from withdrawing its current exemption for religious 
publications if it chooses not to expand it to promote some legitimate 
secular aim. Pp. 17-25.
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(a) The State cannot claim persuasively that its exemption is com-
pelled by the Free Exercise Clause in even a single instance, let alone in 
every case, since it has adduced no evidence that the payment of a sales 
tax by subscribers to religious periodicals or purchasers of religious 
books would offend their religious beliefs or inhibit religious activity. 
Moreover, even if members of some religious group succeeded in demon-
strating that payment of a sales tax—or, less plausibly, of a sales tax 
which applied to printed matter—would violate their religious tenets, it 
is by no means obvious that the State would be required by the Clause to 
make individualized exceptions for them, since a limitation on religious 
liberty may be justified by showing that it is essential to accomplish an 
overriding governmental interest. There has been no suggestion that 
members of any major religious denomination—the principal beneficia-
ries of the exemption—could demonstrate an infringement of their free 
exercise rights sufficiently serious to overcome the State’s countervail-
ing interest in collecting its sales tax. Pp. 17-20.

(b) The Establishment Clause does not mandate the exemption, 
since, by requiring that public officials determine whether some message 
or activity is consistent with “the teachings of the faith,” the exemption 
appears, on its face, to produce greater state entanglement with religion 
than would the denial of an exemption. Although compliance with gov-
ernment regulations by religious organizations and the monitoring of 
that compliance by government agencies would itself enmesh the opera-
tion of church and state to some degree, such compliance would generally 
not impede the evangelical activities of religious groups. Moreover, the 
routine and factual inquiries commonly associated with the enforcement 
of tax laws bear no resemblance to the kind of government surveillance 
this Court has previously held to pose an intolerable risk of entangle-
ment. Pp. 20-21.

(c) Murdock v. Pennsylvania, 319 U. S. 105, and Follett v. McCor-
mick, 321 U. S. 573, do not bar Texas’ imposing a general sales tax on 
religious publications. To the extent that Murdock and Follett held that 
a flat license or occupation tax designed for commercial salesmen cannot 
constitutionally be imposed on religious missionaries whose principal 
work is preaching and who only occasionally sell religious tracts for small 
sums, where that activity is deemed central to the particular faith and 
where the tax burden is far from negligible, those decisions are plainly 
consistent with the present decision. Texas’ sales tax is neither an occu-
pation tax levied on missionaries nor a flat tax that restrains in advance 
the free exercise of religion; poses little danger of stamping out mission-
ary work involving the sale of religious publications because it is equal to 
a small fraction of the value of each sale and is payable by the buyer; and 
can hardly be viewed as a covert attempt to curtail religious activity in 
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view of its generality. However, to the extent that unnecessarily broad 
language in Murdock and Follett might be read to suggest that the sale 
of religious or other publications may never be taxed, those dicta must 
be rejected. This Court’s subsequent decisions make clear that even if 
the denial of tax benefits will inevitably have a substantial impact on reli-
gious groups, the refusal to grant such benefits does not offend the Free 
Exercise Clause when it does not prevent those groups from observing 
their religious tenets. In the common circumstances exemplified by this 
case, taxes or regulations would not subject religious organizations to 
undue burdens, and the government has a far weightier interest in their 
uniform application. Pp. 21-25.

Just ice  Whit e concluded that Arkansas Writers' Project, Inc. v. 
Ragland, 481 U. S. 221, is directly applicable here and is the proper 
basis for reversing the judgment below, since the Texas law at issue vio-
lates the Press Clause of the First Amendment by taxing appellant while 
exempting other publishers solely on the basis of the religious content of 
their publications. Pp. 25-26.

Just ice  Bla ckmun , joined by Jus tice  O’Con no r , concluded that 
the extent to which the Free Exercise Clause requires a tax exemption 
for the sale of religious literature by a religious organization need not be 
decided here, since the case should be resolved on the narrow ground 
that an exemption such as the one at issue that is limited to religious 
organizations’ sales of their religious literature violates the Establish-
ment Clause. Regardless of whether Follett v. McCormick, 321 U. S. 
573, and Murdock v. Pennsylvania, 319 U. S. 105, prohibit taxing the 
sale of religious literature, the Texas statute engages in a preferential 
support for the communication of religious messages that offends the 
most basic understanding of what the Establishment Clause is all about. 
Pp. 28-29.

Brenn an , J., announced the judgment of the Court and delivered an 
opinion, in which Mars ha ll  and Stev ens , JJ., joined. Whit e , J., filed 
an opinion concurring in the judgment, post, p. 25. Bla ck mun , J., filed 
an opinion concurring in the judgment, in which O’Conno r , J., joined, 
post, p. 26. Scal ia , J., filed a dissenting opinion, in which Rehn qui st , 
C. J., and Kenn edy , J., joined, post, p. 29.

Roger James George, Jr., argued the cause for appellant. 
With him on the briefs were John M. Harmon and Pamela 
Stanton Baron.

Harriet D. Burke, Assistant Attorney General of Texas, 
argued the cause for appellees. With her on the brief were
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Jim Mattox, Attorney General, Mary F. Keller, First Assist-
ant Attorney General, and Lou McCreary, Executive Assist-
ant Attorney General.*

Justic e  Brenn an  announced the judgment of the Court 
and delivered an opinion, in which Justic e  Mars hal l  and 
Justi ce  Stev en s  join.

Texas exempts from its sales tax “[periodicals that are 
published or distributed by a religious faith and that con-
sist wholly of writings promulgating the teaching of the faith 
and books that consist wholly of writings sacred to a reli-
gious faith.” Tex. Tax Code Ann. §151.312 (1982). The 
question presented is whether this exemption violates the 
Establishment Clause or the Free Press Clause of the First 
Amendment when the State denies a like exemption for other 
publications. We hold that, when confined exclusively to 
publications advancing the tenets of a religious faith, the ex-
emption runs afoul of the Establishment Clause; accordingly, 
we need not reach the question whether it contravenes the 
Free Press Clause as well.

I
Prior to October 2, 1984, Texas exempted from its sales 

and use tax magazine subscriptions running half a year or 
longer and entered as second class mail. Tex. Tax Code 
Ann. §151.320 (1982). This exemption was repealed as of 
October 2, 1984, before being reinstated effective October 1, 
1987. Tex. Tax Code Ann. §151.320 (Supp. 1988-1989). 
Throughout this 3-year period, Texas continued to exempt 
from its sales and use tax periodicals published or distributed 
by a religious faith consisting entirely of writings promulgat-
ing the teaching of the faith, along with books consisting 

* Briefs of amici curiae urging reversal were filed for the American 
Booksellers Association, Inc., by Maxwell J. Lillienstein; for the Ameri-
can Civil Liberties Union et al. by James C. Harrington, Steven R. Sha-
piro, and John A. Powell; and for the Magazine Publishers of America, 
Inc., by Eli D. Minton and James R. Cregan.
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solely of writings sacred to a religious faith. Tex. Tax Code 
Ann. § 151.312 (1982).

Appellant Texas Monthly, Inc., publishes a general inter-
est magazine of the same name. Appellant is not a religious 
faith, and its magazine does not contain only articles promul-
gating the teaching of a religious faith. Thus, it was re-
quired during this 3-year period to collect and remit to the 
State the applicable sales tax on the price of qualifying sub-
scription sales. Tex. Tax Code Ann. §§ 151.051, 151.052, 
151.401 (1982 and Supp. 1988-1989). In 1985, appellant paid 
sales taxes of $149,107.74 under protest and sued to recover 
those payments in state court.

The District Court of Travis County, Texas, ruled that an 
exclusive exemption for religious periodicals had “no basis 
. . . other than the promotion of religion itself, a prohibited 
reason” under the Establishment Clause. App. to Juris. 
Statement 47. The court also found the exemption uncon-
stitutional because it discriminated on the basis of the con-
tent of publications, presumably in violation of the Free 
Press Clause. Id., at 42. Declaring itself “without power 
to rewrite the statute to make religious periodicals subject to 
tax,” id., at 47, the court struck down the tax as applied to 
nonreligious periodicals and ordered the State to refund the 
amount of tax Texas Monthly had paid, plus interest. Id., 
at 43.

The Court of Appeals, Third Supreme Judicial District of 
Texas, reversed by a 2-to-l vote. 731 S. W. 2d 160 (1987). 
Applying the tripartite test enunciated in Lemon v. Kurtz-
man, 403 U. S. 602, 612-613 (1971), the court held, first, that 
the exemption served the secular purpose of preserving sepa-
ration between church and state. Second, the court asserted 
that the exemption did not have the primary effect of advanc-
ing or inhibiting religion, because “the effect of religious 
tax exemptions such as § 151.312 is to permit religious orga-
nizations to be independent of government support or sanc-
tion.” 731 S. W. 2d, at 163. The court considered it irrele-
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vant that the exemption did not extend to other nonprofit or 
secular publications, because “the neutrality toward religion 
effected by the grant of an exemption for religious periodi-
cals” remained unaffected by the provision or denial of a 
similar exemption for nonreligious publications. Id., at 164. 
Finally, the court concluded that the exemption did not 
produce impermissible government entanglement with reli-
gion. Rather than scrutinize each publication for which a 
publisher sought an exemption for conformity with the stat-
ute’s terms, the court found, the Comptroller’s Office merely 
required that a group applying for an exemption demonstrate 
that it was a religious organization. Once a satisfactory 
showing had been made, the Comptroller’s Office did not 
later reassess the group’s status as a religious organization. 
It further allowed the group to determine, without review by 
the State, which of its publications promulgated the teaching 
of its faith. Because the exemption was administered to 
minimize state entanglement with religion, the court thought 
it consistent with Lemon’s third prong.

In addition, the court rejected Texas Monthly’s claim that 
the exemption violated the Free Press Clause because it dis-
criminated among publications on the basis of their content. 
The court read our decision in Arkansas Writers’ Project, 
Inc. n . Ragland, 481 U. S. 221 (1987), to preclude only those 
taxes that are imposed solely on the press or targeted at a 
small group within the press. Because Texas’ exemption en-
compassed only a minority of publications, leaving the bulk of 
subscription sales subject to tax, the court reasoned that it 
escaped the strictures of the Free Press Clause as we had in-
terpreted it.

We noted probable jurisdiction, 485 U. S. 958 (1988), and 
now reverse.

II

As a preliminary matter, Texas argues that appellant lacks 
standing to challenge the constitutionality of the exemption. 
It claims that if this Court were to declare the exemption 
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invalid, the proper course under state law would be to re-
move the exemption for religious publications, rather than 
extend it to nonreligious periodicals or strike down the sales 
and use tax in its entirety. If Texas is right, appellant 
cannot obtain a refund of the tax it paid under protest. Nor 
can it qualify for injunctive relief, because its subscription 
sales are no longer taxed. Hence, Texas contends, appellant 
cannot show that it has suffered or is threatened with 
redressable injury, which this Court declared to be a pre-
requisite for standing in Valley Forge Christian College n . 
Americans United for Separation of Church & State, Inc., 
454 U. S. 464, 472 (1982).

The State’s contention is misguided. In Arkansas Writ-
ers’ Project, supra, at 227, we rejected a similar argument, 
“for it would effectively insulate underinclusive statutes from 
constitutional challenge, a proposition we soundly rejected in 
Orr v. Orr, 440 U. S. 268, 272 (1979).” It is not for us to 
decide whether the correct response as a matter of state law 
to a finding that a state tax exemption is unconstitutional 
is to eliminate the exemption, to curtail it, to broaden it, 
or to invalidate the tax altogether. Nor does it make any 
difference—contrary to the State’s suggestion—that Texas 
Monthly seeks only a refund and not prospective relief, as did 
the appellant in Arkansas Writers’ Project. A live contro-
versy persists over Texas Monthly’s right to recover the 
$149,107.74 it paid, plus interest. Texas cannot strip appel-
lant of standing by changing the law after taking its money.

Ill

In proscribing all laws “respecting an establishment of reli-
gion,” the Constitution prohibits, at the very least, legisla-
tion that constitutes an endorsement of one or another set of 
religious beliefs or of religion generally. It is part of our set-
tled jurisprudence that “the Establishment Clause prohibits 
government from abandoning secular purposes in order to 
put an imprimatur on one religion, or on religion as such, or
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to favor the adherents of any sect or religious organization.” 
Gillette v. United States, 401 U. S. 437, 450 (1971). See, 
e. g., School Dist. of Grand Rapids v. Ball, 473 U. S. 373, 
381 (1985); Wallace v. Jaffree, 472 U. S. 38, 52-53, and n. 37 
(1985); Welsh n . United States, 398 U. S. 333, 356-357 (1970) 
(Harlan, J., concurring in result); Epperson v. Arkansas, 393 
U. S. 97, 103-104 (1968); Abington School Dist. v. Schempp, 
374 U. S. 203, 216-217 (1963); Torcaso v. Watkins, 367 U. S. 
488, 495 (1961); Everson v. Board of Education of Ewing, 330 
U. S. 1, 15-16 (1947). The core notion animating the re-
quirement that a statute possess “a secular legislative pur-
pose” and that “its principal or primary effect... be one that 
neither advances nor inhibits religion,” Lemon v. Kurtzman, 
403 U. S., at 612, is not only that government may not be 
overtly hostile to religion but also that it may not place its 
prestige, coercive authority, or resources behind a single reli-
gious faith or behind religious belief in general, compelling 
nonadherents to support the practices or proselytizing of fa-
vored religious organizations and conveying the message that 
those who do not contribute gladly are less than full members 
of the community.1 *

‘Just ice  O’Con no r ’s concurrence in Wallace v. Jaffree, 472 U. S. 38 
(1985), properly emphasized this point:

“[T]he Establishment Clause is infringed when the government makes 
adherence to religion relevant to a person’s standing in the political com-
munity. Direct government action endorsing religion or a particular reli-
gious practice is invalid under this approach because it ‘sends a message to 
nonadherents that they are outsiders, not full members of the political com-
munity, and an accompanying message to adherents that they are insiders, 
favored members of the political community.’ [Lynch v, Donnelly, 465 
U. S. 668, 688 (1984) (O’Conno r , J., concurring).] Under this view, Lem-
on's inquiry as to the purpose and effect of a statute requires courts to ex-
amine whether government’s purpose is to endorse religion and whether 
the statute actually conveys a message of endorsement.” Id., at 69.

See also Lynch v. Donnelly, 465 U. S. 668, 701 (1984) (Brenn an , J., 
dissenting) (the Establishment Clause was designed to prevent “religious 
chauvinism” that tells “minority religious groups, as well as . . . those who
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It does not follow, of course, that government policies with 
secular objectives may not incidentally benefit religion. The 
nonsectarian aims of government and the interests of reli-
gious groups often overlap, and this Court has never re-
quired that public authorities refrain from implementing rea-
sonable measures to advance legitimate secular goals merely 
because they would thereby relieve religious groups of costs 
they would otherwise incur. See Mueller v. Allen, 463 
U. S. 388, 393 (1983). Nor have we required that legislative 
categories make no explicit reference to religion. See Wal-
lace n . Jaffree, supra, at 70 (O’Conn or , J., concurring in 
judgment) (“The endorsement test does not preclude govern-
ment from acknowledging religion or from taking religion 
into account in making law and policy”); Lynch n . Donnelly, 
465 U. S. 668, 715 (1984) (Bren na n , J., dissenting). Gov-
ernment need not resign itself to ineffectual diffidence be-
cause of exaggerated fears of contagion of or by religion, so 
long as neither intrudes unduly into the affairs of the other.

Thus, in Widmar v. Vincent, 454 U. S. 263 (1981), we held 
that a state university that makes its facilities available to 
registered student groups may not deny equal access to a 
registered student group desiring to use those facilities for 
religious worship or discussion. Although religious groups 
benefit from access to university facilities, a state university 
may not discriminate against them based on the content of 
their speech, and the university need not ban all student 
group meetings on campus in order to avoid providing any as-
sistance to religion. Similarly, in Mueller v. Allen, supra, 
we upheld a state income tax deduction for the cost of tuition, 
transportation, and nonreligious textbooks paid by a tax-
payer for the benefit of a dependent. To be sure, the deduc-
tion aided parochial schools and parents whose children at-
tended them, as well as nonsectarian private schools and 
their pupils’ parents. We did not conclude, however, that 

may reject all religion, . . . that their views are not similarly worthy of 
public recognition nor entitled to public support”).
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this subsidy deprived the law of an overriding secular pur-
pose or effect. And in the case most nearly on point, Walz v. 
Tax Comm’n of New York City, 397 U. S. 664 (1970), we sus-
tained a property tax exemption that applied to religious 
properties no less than to real estate owned.by a wide array 
of nonprofit organizations, despite the sizable tax savings it 
accorded religious groups.

In all of these cases, however, we emphasized that the 
benefits derived by religious organizations flowed to a large 
number of nonreligious groups as well. Indeed, were those 
benefits confined to religious organizations, they could not 
have appeared other than as state sponsorship of religion; if 
that were so, we would not have hesitated to strike them 
down for lacking a secular purpose and effect. See, e. g., 
School Dist. of Grand Rapids v. Ball, supra (invalidating 
state-funded educational programs in private schools, where 
40 of the 41 beneficiaries were religious schools); Estate of 
Thornton v. Caldor, Inc., 472 U. S. 703 (1985) (finding vio-
lative of the Establishment Clause a statute providing Sab-
bath observers with an unconditional right not to work on 
their chosen Sabbath).

In Widmar v. Vincent, we noted that an open forum in a 
public university would not betray state approval of religion 
so long as the forum was available “to a broad class of nonre-
ligious as well as religious speakers.” 454 U. S., at 274. 
“The provision of benefits to so broad a spectrum of groups,” 
we said, “is an important index of secular effect.” Ibid. We 
concluded that the primary effect of an open forum would not 
be to advance religion, “[a]t least in the absence of empirical 
evidence that religious groups will dominate” it. Id., at 275. 
Likewise, in Mueller v. Allen, we deemed it “particularly 
significant,” 463 U. S., at 396, that “the deduction is avail-
able for educational expenses incurred by all parents, includ-
ing those whose children attend public schools and those 
whose children attend nonsectarian private schools or sectar-
ian private schools.” Id., at 397.
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Finally, we emphasized in Walz that in granting a property 
tax deduction, the State “has not singled out one particular 
church or religious group or even churches as such; rather, it 
has granted exemption to all houses of religious worship 
within a broad class of property owned by nonprofit, quasi-
public corporations which include hospitals, libraries, play-
grounds, scientific, professional, historical, and patriotic 
groups.” 397 U. S., at 673. The breadth of New York’s 
property tax exemption was essential to our holding that it 
was “not aimed at establishing, sponsoring, or supporting 
religion,” id., at 674, but rather possessed the legitimate 
secular purpose and effect of contributing to the community’s 
moral and intellectual diversity and encouraging private 
groups to undertake projects that advanced the community’s 
well-being and that would otherwise have to be funded by tax 
revenues or left undone.2 Moreover, “[t]he scheme [was]

2 Although we found it “unnecessary to justify the tax exemption on the 
social welfare services or ‘good works’ that some churches perform for pa-
rishioners and others,” Walz v. Tax Comm’n, 397 U. S., at 674, we in no 
way intimated that the exemption would have been valid had it applied 
only to the property of religious groups or had it lacked a permissible secu-
lar objective. Rather, we concluded that the State might reasonably have 
determined that religious groups generally contribute to the cultural and 
moral improvement of the community, perform useful social services, and 
enhance a desirable pluralism of viewpoint and enterprise, just as do the 
host of other nonprofit organizations that qualified for the exemption. It 
is because the set of organizations defined by these secular objectives was 
so large that we saw no need to inquire into the secular benefits provided 
by religious groups that sought to avail themselves of the exemption. In 
addition, we noted that inquiry into the particular contributions of each re-
ligious group “would introduce an element of governmental evaluation and 
standards as to the worth of particular social welfare programs, thus pro-
ducing a kind of continuing day-to-day relationship which the policy of neu-
trality seeks to minimize.” Ibid. We therefore upheld the State’s classi-
fication of religious organizations among the socially beneficial associations 
whose activities it desired to foster. Had the State defined the class 
of subsidized activities more narrowly—to encompass only “charitable” 
works, for example—more searching scrutiny would have been necessary, 
notwithstanding the greater intermingling of government and religion that 
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not designed to inject any religious activity into a nonre-
ligious context, as was the case with school prayers. No 
particular activity of a religious organization—for example, 
the propagation of its beliefs—[was] specially promoted by 
the exemptions.” Id., at 689 (Bren na n , J., concurring). 
As Justice Harlan observed:

“To the extent that religious institutions sponsor the 
secular activities that this legislation is designed to 
promote, it is consistent with neutrality to grant them 
an exemption just as other organizations devoting re-
sources to these projects receive exemptions. ... As 
long as the breadth of exemption includes groups that 
pursue cultural, moral, or spiritual improvement in mul-
tifarious secular ways, including, I would suppose, 
groups whose avowed tenets may be antitheological, 
atheistic, or agnostic, I can see no lack of neutrality in 
extending the benefit of the exemption to organized reli-
gious groups.”3 Id., at 697 (separate opinion) (footnote 
omitted).-

would likely result. Cf. id., at 697, n. 1 (opinion of Harlan, J.); Bob Jones 
University v. United States, 461 U. S. 574, 591-592, and n. 18 (1983).

3 The dissent’s accusation that we have distorted or misdescribed the 
Court’s holding in Walz, post, at 33-38, is simply mistaken. The Court ex-
pressly stated in Walz that the legislative purpose of New York’s property 
tax exemption was not to accommodate religion. Rather, “New York, in 
common with the other States, has determined that certain entities that 
exist in a harmonious relationship to the community at large, and that fos-
ter its ‘moral or mental improvement,’ should not be inhibited in their ac-
tivities by property taxation or the hazard of loss of those properties for 
nonpayment of taxes.” 397 U. S., at 672. Churches, we found, were rea-
sonably classified among a diverse array of nonprofit groups that promoted 
this end. But it was only because churches, along with numerous other 
groups, produced these public benefits that we approved their exemption 
from property tax. The Court said quite plainly: “The State has an affirm-
ative policy that considers these groups as beneficial and stabilizing influ-
ences in community life and finds this classification useful, desirable, and in 
the public interest. Qualification for tax exemption is not perpetual or im-
mutable; some tax-exempt groups lose that status when their activities 
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Texas’ sales tax exemption for periodicals published or 
distributed by a religious faith and consisting wholly of writ-
ings promulgating the teaching of the faith lacks sufficient 
breadth to pass scrutiny under the Establishment Clause. 
Every tax exemption constitutes a subsidy that affects non-
qualifying taxpayers, forcing them to become “indirect and 
vicarious ‘donors.’” Bob Jones University v. United States, 
461 U. S. 574, 591 (1983). See also Regan v. Taxation with 
Representation of Wash., 461 U. S. 540, 544 (1983). Insofar 
as that subsidy is conferred upon a wide array of nonsectar-
ian groups as well as religious organizations in pursuit of 
some legitimate secular end,4 the fact that religious groups

take them outside the classification and new entities can come into being 
and qualify for exemption.” Id., at 673. Although the concurring opin-
ions in Walz amplified this point, the opinion for the Court relied on it 
as well in determining that the tax exemption possessed a valid secular 
purpose.

Nor is our reading of Walz by any means novel. Indeed, it has been the 
Court’s accepted understanding of the holding in Walz for almost 20 years. 
In Gillette v. United States, 401 U. S. 437, 454 (1971), we said: “ ‘Neutral-
ity’ in matters of religion is not inconsistent with ‘benevolence’ by way of 
exemptions from onerous duties, Walz v. Tax Comm’n, 397 U. S., at 669, 
so long as an exemption is tailored broadly enough that it reflects valid sec-
ular purposes.” We read Walz to stand for the same proposition in Com-
mittee for Public Education and Religious Liberty v. Nyquist, 413 U. S. 
756, 793-794 (1973). “Without intimating whether this factor alone might 
have controlling significance in another context in some future case,” we 
noted that the breadth of an exemption for religious groups is unquestion-
ably an “important factor” in assessing its constitutionality. Id., at 794. 
Our opinion today builds on established precedents; it does not repudiate 
them.

4 The fact that Texas grants other sales tax exemptions (e. g., for sales 
of food, agricultural items, and property used in the manufacture of articles 
for ultimate sale) for different purposes does not rescue the exemption for 
religious periodicals from invalidation. What is crucial is that any subsidy 
afforded religious organizations be warranted by some overarching secular 
purpose that justifies like benefits for nonreligious groups. There is no 
evidence in the record, and Texas does not argue in its brief to this Court, 
that the exemption for religious periodicals was grounded in some secular 
legislative policy that motivated similar tax breaks for nonreligious activi-
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benefit incidentally does not deprive the subsidy of the secu-
lar purpose and primary effect mandated by the Establish-
ment Clause. However, when government directs a subsidy 
exclusively to religious organizations that is not required by 
the Free Exercise Clause and that either burdens nonbenefi-
ciaries markedly or cannot reasonably be seen as removing a 
significant state-imposed deterrent to the free exercise of re-
ligion, as Texas has done, see infra, at 17-20, it “provide[s] 
unjustifiable awards of assistance to religious organizations” 
and cannot but “conve[y] a message of endorsement” to 
slighted members of the community. Corporation of Presid-
ing Bishop of Church of Jesus Christ of Latter-day Saints v. 
Amos, 483 U. S. 327, 348 (1987) (O’Con no r , J., concurring in 
judgment). This is particularly true where, as here, the 
subsidy is targeted at writings that promulgate the teachings 
of religious faiths.5 It is difficult to view Texas’ narrow ex-
emption as anything but state sponsorship of religious belief, 
regardless of whether one adopts the perspective of benefi-
ciaries or of uncompensated contributors.

How expansive the class of exempt organizations or activi-
ties must be to withstand constitutional assault depends upon 
the State’s secular aim in granting a tax exemption. If the 
State chose to subsidize, by means of a tax exemption, all 
groups that contributed to the community’s cultural, intellec-
tual, and moral betterment, then the exemption for religious 
publications could be retained, provided that the exemption 
swept as widely as the property tax exemption we upheld in * 6

ties. It certainly appears that the exemption was intended to benefit reli-
gion alone.

6 Not only did the property tax exemption sustained in Walz v. Tax 
Comm’n of New York City, 397 U. S. 664 (1970), extend to a large number 
of nonreligious organizations that ostensibly served an expressly articu-
lated secular objective that religious groups could reasonably be thought to 
advance as well; it also failed to single out religious proselytizing as an ac-
tivity deserving of public assistance.
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Walz.6 By contrast, if Texas sought to promote reflection 
and discussion about questions of ultimate value and the con-
tours of a good or meaningful life, then a tax exemption 
would have to be available to an extended range of associa-
tions whose publications were substantially devoted to such 
matters; the exemption could not be reserved for publications 
dealing solely with religious issues, let alone restricted to 
publications advocating rather than criticizing religious belief 
or activity, without signaling an endorsement of religion that 
is offensive to the principles informing the Establishment 
Clause. See Estate of Thornton v. Caldor, Inc., 472 U. S., 
at 711 (O’Conn or , J., concurring) (because the statute be-
stows an advantage on Sabbath observers “without according 
similar accommodation to ethical and religious beliefs and 
practices of other private employees,” “[t]he message con-
veyed is one of endorsement of a particular religious belief, to 
the detriment of those who do not share it”; the statute there-
fore “has the effect of advancing religion, and cannot with-
stand Establishment Clause scrutiny”); Welsh v. United 
States, 398 U. S., at 356-361 (Harlan, J., concurring in re-
sult) (conscientious objector status cannot be limited to those 
whose opposition to war has religious roots, but must extend 
to those whose convictions have purely moral or philosophical 
sources).

It is not our responsibility to specify which permissible sec-
ular objectives, if any, the State should pursue to justify a 
tax exemption for religious periodicals. That charge rests 
with the Texas Legislature. Our task, and that of the Texas 
courts, is rather to ensure that any scheme of exemptions

6 Texas’ sales and use tax provides a model of such an exemption when it 
frees, inter alia, organizations “created for religious, educational, or chari-
table purposes” from the payment of sales and use tax on items they pur-
chase, rent, or consume. Tex. Tax Code Ann. § 151.310(a)(1) (1982). In 
view of this provision, the special exemption for publications carrying reli-
gious messages suggests even more strongly the State’s sponsorship of 
religion.
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adopted by the legislature does not have the purpose or effect 
of sponsoring certain religious tenets or religious belief in 
general. As Justice Harlan remarked: “The Court must sur-
vey meticulously the circumstances of governmental catego-
ries to eliminate, as it were, religious gerrymanders. In any 
particular case the critical question is whether the circumfer-
ence of legislation encircles a class so broad that it can be 
fairly concluded that religious institutions could be thought 
to fall within the natural perimeter.” Walz, 397 U. S., at 
696 (separate opinion). Because Texas’ sales tax exemption 
for periodicals promulgating the teaching of any religious sect 
lacks a secular objective that would justify this preference 
along with similar benefits for nonreligious publications or 
groups, and because it effectively endorses religious belief, 
the exemption manifestly fails this test.7

IV
A

In defense of its sales tax exemption for religious pub-
lications, Texas claims that it has a compelling interest in 
avoiding violations of the Free Exercise and Establishment 
Clauses, and that the exemption serves that end. Without 
such an exemption, Texas contends, its sales tax might tram-
mel free exercise rights, as did the flat license tax this Court 
struck down as applied to proselytizing by Jehovah’s Wit-
nesses in Murdock v. Pennsylvania, 319 U. S. 105 (1943). 
In addition, Texas argues that an exemption for religious 
publications neither advances nor inhibits religion, as re-
quired by the Establishment Clause, and that its elimination 
would entangle church and state to a greater degree than the 
exemption itself.

7 In light of this holding, we need not address Texas Monthly’s conten-
tion that the sales tax exemption also violates the Free Press Clause as we 
interpreted it in Arkansas Writers’ Project, Inc. v. Ragland, 481 U. S. 221 
(1987).
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We reject both parts of this argument. Although Texas 
may widen its exemption consonant with some legitimate sec-
ular purpose, nothing in our decisions under the Free Exer-
cise Clause prevents the State from eliminating altogether its 
exemption for religious publications. “It is virtually self- 
evident that the Free Exercise Clause does not require an 
exemption from a governmental program unless, at a mini-
mum, inclusion in the program actually burdens the claim-
ant’s freedom to exercise religious rights.” Tony and Susan 
Alamo Foundation v. Secretary of Labor, 471 U. S. 290, 303 
(1985) (citations omitted). In this case, the State has 
adduced no evidence that the payment of a sales tax by 
subscribers to religious periodicals or purchasers of religious 
books would offend their religious beliefs or inhibit religious 
activity. The State therefore cannot claim persuasively that 
its tax exemption is compelled by the Free Exercise Clause 
in even a single instance, let alone in every case. No con-
crete need to accommodate religious activity has been 
shown.8

8 Contrary to the dissent’s claims, post, at 29-30, 38, 42, we in no way 
suggest that all benefits conferred exclusively upon religious groups or 
upon individuals on account of their religious beliefs are forbidden by the 
Establishment Clause unless they are mandated by the Free Exercise 
Clause. Our decisions in Zorach v. Clauson, 343 U. S. 306 (1952), and 
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day 
Saints v. Amos, 483 U. S. 327 (1987), offer two examples. Similarly, if 
the Air Force provided a sufficiently broad exemption from its dress re-
quirements for servicemen whose religious faiths commanded them to wear 
certain headgear or other attire, see Goldman v. Weinberger, 475 U. S. 
503 (1986), that exemption presumably would not be invalid under the 
Establishment Clause even though this Court has not found it to be re-
quired by the Free Exercise Clause.

All of these cases, however, involve legislative exemptions that did not, 
or would not, impose substantial burdens on nonbeneficiaries while allow-
ing others to act according to their religious beliefs, or that were designed 
to alleviate government intrusions that might significantly deter adherents 
of a particular faith from conduct protected by the Free Exercise Clause. 
New York City’s decision to release students from public schools so that 
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Moreover, even if members of some religious group suc-
ceeded in demonstrating that payment of a sales tax—or, less 
plausibly, of a sales tax when applied to printed matter— 
would violate their religious tenets, it is by no means obvious 
that the State would be required by the Free Exercise 
Clause to make individualized exceptions for them. In 
United States v. Lee, 455 U. S. 252 (1982), we ruled unani-
mously that the Federal Government need not exempt an 
Amish employer from the payment of Social Security taxes, 
notwithstanding our recognition that compliance would of-
fend his religious beliefs. We noted that “[n]ot all burdens 
on religion are unconstitutional,” id., at 257, and held that 
“[t]he state may justify a limitation on religious liberty by 
showing that it is essential to accomplish an overriding gov-
ernmental interest.” Id., at 257-258. Although the balanc-
ing test we set forth in Lee must be performed on a case-by- 
case basis, a State’s interest in the uniform collection of a 

they might obtain religious instruction elsewhere, which we upheld in 
Zorach, vj &s found not to coerce students who wished to remain behind to 
alter their religious beliefs, nor did it impose monetary costs on their par-
ents or other taxpayers who opposed, or were indifferent to, the religious 
instruction given to students who were released. The hypothetical Air 
Force uniform exemption also would not place a monetary burden on those 
required to conform to the dress code or subject them to any appreciable 
privation. And the application of Title Vil’s exemption for religious orga-
nizations that we approved in Corporation of Presiding Bishop, though it 
had some adverse effect on those holding or seeking employment with 
those organizations (if not on taxpayers generally), prevented potentially 
serious encroachments on protected religious freedoms.

Texas’ tax exemption, by contrast, does not remove a demonstrated and 
possibly grave imposition on religious activity sheltered by the Free Exer-
cise Clause. Moreover, it burdens nonbeneficiaries by increasing their tax 
bills by whatever amount is needed to offset the benefit bestowed on sub-
scribers to religious publications. The fact that such exemptions are of 
long standing cannot shield them from the strictures of the Establishment 
Clause. As we said in Walz v. Tax Comm’n, 397 U. S., at 678, “no one 
acquires a vested or protected right in violation of the Constitution by long 
use, even when that span of time covers our entire national existence and 
indeed predates it.”
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sales tax appears comparable to the Federal Government’s 
interest in the uniform collection of Social Security taxes, and 
mandatory exemptions under the Free Exercise Clause are 
arguably as difficult to prove. No one has suggested that 
members of any of the major religious denominations in 
the United States — the principal beneficiaries of Texas’ tax 
exemption—could demonstrate an infringement of their free 
exercise rights sufficiently serious to overcome the State’s 
countervailing interest in collecting its sales tax.

B
Texas’ further claim that the Establishment Clause man-

dates, or at least favors, its sales tax exemption for religious 
periodicals is equally unconvincing. Not only does the 
exemption seem a blatant endorsement of religion, but it 
appears, on its face, to produce greater state entanglement 
with religion than the denial of an exemption. As Just ice  
Stev en s  has noted: “[There exists an] overriding interest in 
keeping the government — whether it be the legislature or the 
courts—out of the business of evaluating the relative merits 
of differing religious claims. The risk that governmental ap-
proval of some and disapproval of others will be perceived as 
favoring one religion over another is an important risk the 
Establishment Clause was designed to preclude.” Id., at 
263, n. 2 (concurring in judgment). See Bob Jones Univer-
sity n . United States, 461 U. S., at 604, n. 30. The prospect 
of inconsistent treatment and government embroilment in 
controversies over religious doctrine seems especially baleful 
where, as in the case of Texas’ sales tax exemption, a statute 
requires that public officials determine whether some mes-
sage or activity is consistent with “the teaching of the faith.” 
See, e. g., Jones v. Wolf, 443 U. S. 595 (1979); Serbian East-
ern Orthodox Diocese v. Milivojevich, 426 U. S. 696 (1976); 
Presbyterian Church in U. S. v. Mary Elizabeth Blue Hull 
Memorial Presbyterian Church, 393 U. S. 440 (1969).9

9 At trial, Texas’ Supervisor for Sales Tax Policy testified that the 
Comptroller’s Office did not in fact heed the statutory command to grant 
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While Texas is correct in pointing out that compliance 
with government regulations by religious organizations and 
the monitoring of their compliance by government agencies 
would itself enmesh the operations of church and state to 
some degree, we have found that such compliance would gen-
erally not impede the evangelical activities of religious 
groups and that the “routine and factual inquiries” commonly 
associated with the enforcement of tax laws “bear no resem-
blance to the kind of government surveillance the Court has 
previously held to pose an intolerable risk of government en-
tanglement with religion.” Tony and Susan Alamo Foun-
dation n . Secretary of Labor, 471 U. S., at 305.

On the record before us, neither the Free Exercise Clause 
nor the Establishment Clause prevents Texas from with-
drawing its current exemption for religious publications if it 
phooses not to expand it to promote some legitimate secular 
aim.

C

Our conclusion today is admittedly in tension with some 
unnecessarily sweeping statements in Murdock v. Pennsyl-
vania, 319 U. S. 105 (1943), and Follett n . McCormick, 321 
U. S. 573 (1944). To the extent that language in those opin-
ions is inconsistent with our decision here, based on the evo-
lution in our thinking about the Religion Clauses over the last 
45 years, we disavow it.

exemptions only for publications that promulgated the teaching of a par-
ticular faith; instead, the Office allowed religious publishers or distributors 
to determine whether their publications qualified for the exemption. App. 
60-61. Although this approach undoubtedly reduced the degree of state 
entanglement in religious affairs from that which would have resulted from 
strict application of the statute, we cannot attach great significance to cur-
rent administrative practice. That practice has not been embodied in the 
regulation corresponding to the statutory exemption, which repeats almost 
verbatim the words of the statute. 34 Tex. Admin. Code § 3.299(d) (1986). 
It is, moreover, at odds with the plain statutory language. It would ap-
pear open to future administrators to subject the content of religious publi-
cations to more exacting scrutiny.
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In Murdock, the Court ruled that a city could not impose 
a flat license tax payable by “all persons canvassing for or 
soliciting . . . orders for goods, paintings, pictures, wares, or 
merchandise of any kind” on Jehovah’s Witnesses who “went 
about from door to door . . . distributing literature and solic-
iting people to ‘purchase’ certain religious books and pam-
phlets.” 319 U. S., at 106. In Follett, the Court ruled 
similarly that a Jehovah’s Witness who “went from house to 
house distributing certain books” was exempt under the Free 
Exercise Clause from payment of a flat business and occupa-
tion tax on booksellers. 321 U. S., at 574. In both cases, 
the majority stated that the “sale” of religious pamphlets 
by itinerant evangelists was a form of preaching, Murdock, 
supra, at 109; Follett, supra, at 577, and that imposing a li-
cense or occupation tax on such a preacher was tantamount to 
exacting “a tax from him for the privilege of delivering a ser-
mon.” Murdock, 319 U. S., at 112. The Court acknowl-
edged that imposing an income or property tax on preachers 
would not be unconstitutional. Ibid. It emphasized, how-
ever, that a flat license or occupation tax poses a greater 
threat to the free exercise of religion than do those other 
taxes, because it is “levied and collected as a condition to the 
pursuit of activities whose enjoyment is guaranteed by the 
First Amendment” and thus “restrains in advance those con-
stitutional liberties . . . and inevitably tends to suppress their 
exercise.” Id., at 114. See Follett, supra, at 575.

If one accepts the majority’s characterization of the critical 
issues in Murdock and Follett, those decisions are easily com-
patible with our holding here. In striking down application 
of the town ordinance to Jehovah’s Witnesses in Follett—an 
ordinance the Court found to be “in all material respects the 
same,” 321 U. S., at 574, as the one whose application it re-
stricted in Murdock—the Court declared that only a single 
“narrow” question was presented: “It is whether a flat license 
tax as applied to one who earns his livelihood as an evangelist 
or preacher in his home town is constitutional.” 321 U. S.,
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at 576. Regarding Follett in this light, we must agree that 
“we have quite a different case from that of a merchant who 
sells books-at a stand or on the road.” Ibid. There is no 
doubt that the First Amendment prevents both the States 
and the Federal Government from imposing a special occu-
pation tax exclusively on those who devote their days to 
spreading religious messages. Moreover, it is questionable 
whether, consistent with the Free Exercise Clause, govern-
ment may exact a facially neutral license fee designed for 
commercial salesmen from religious missionaries whose prin-
cipal work is preaching and who only occasionally sell reli-
gious tracts for small sums, so long as “the fee is not a nomi-
nal one, imposed as a regulatory measure and calculated to 
defray the expense of protecting those on the streets and at 
home against the abuses of solicitors.” Murdock, supra, at 
116. In such a case, equal treatment of commercial and reli-
gious solicitation might result in an unconstitutional imposi-
tion on religious activity warranting judicial relief, particu-
larly where that activity is deemed central to a given faith, as 
the Court found this form of proselytizing to be in Murdock 
and Follett, and where the tax burden is far from negligible.10

10 In Murdock v. Pennsylvania, 319 U. S., at 109, n. 7, the Court noted 
that Seventh-day Adventist missionaries, who sold religious literature 
while proselytizing door to door in a manner akin to Jehovah’s Witnesses, 
earned on average only $65 per month in 1941, half of which they were per-
mitted to keep in order to pay their traveling and living expenses. The 
license fee whose application was challenged in Murdock amounted to $1.50 
for one day, $7 for one week, $12 for two weeks, and $20 for three weeks. 
Id., at 106. If towns were permitted to levy such fees from itinerant 
preachers whose average earnings totaled only $32.50 per month before in-
come taxes because their sales of religious literature were merely inci-
dental to their primary evangelical mission, then they could easily throttle 
such missionary work. A Seventh-day Adventist who spent each day in 
a different town would have to pay $45 in fees over the course of a 30- 
day month; if his income were only $32.50, he could not even afford the 
necessary licenses, let alone support himself once he had met his legal 
obligations.



24 OCTOBER TERM, 1988

Opinion of Brenn an , J. 489 U. S.

Insofar as the Court’s holdings in Murdock and Follett are 
limited to these points, they are plainly consistent with our 
decision today. The sales tax that Texas imposes is not an 
occupation tax levied on religious missionaries. Nor is it a 
flat tax that “restrains in advance,” 319 U. S., at 114, the 
free exercise of religion. On the contrary, because the tax is 
equal to a small fraction of the value of each sale and payable 
by the buyer, it poses little danger of stamping out mission-
ary work involving the sale of religious publications, and in 
view of its generality it can hardly be viewed as a covert at-
tempt to curtail religious activity. We therefore see no in-
consistency between our former decisions and our present 
holding.

To the extent that our opinions in Murdock and Follett 
might be read, however, to suggest that the States and the 
Federal Government may never tax the sale of religious or 
other publications, we reject those dicta.11 Our intervening 
decisions make clear that even if the denial of tax benefits 
“will inevitably have a substantial impact” on religious 
groups, the refusal to grant such benefits does not offend the 
Free Exercise Clause when it does not prevent those groups 
“from observing their religious tenets.” Bo b Jones Univer - 11 * * * is

11 For example, in Murdock, supra, at 111, the Court wrote: “The con-
stitutional rights of those spreading their religious beliefs through the spo-
ken and printed word are not to be gauged by standards governing retail-
ers or wholesalers of books. The right to use the press for expressing
one’s views is not to be measured by the protection afforded commercial 
handbills. . . . Freedom of speech, freedom of the press, freedom of religion 
are available to all, not merely to those who can pay their own way.” In 
our view, this passage suggests nothing more than that commercial speech
is on a different footing for constitutional purposes than other types of 
speech. Reading it to bar all taxes that might impede the dissemination of 
printed messages other than commercial advertisements would go well be-
yond the language of the passage and be difficult to reconcile with the 
Court’s approval of income and property taxes levied on preachers (and 
presumably political pamphleteers or literary authors). 319 U. S., at 112. 
In any event, we reject this broad reading, whether or not the Court in-
tended the passage to bear that meaning.
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sity v. United States, 461 U. S., at 603-604. In Murdock 
and Follett, the application of a flat license or occupation tax 
to Jehovah’s Witnesses arguably did prevent adherents of 
that sect from acting in accordance with some of their central 
religious beliefs, in the absence of any overriding government 
interest in denying them an exemption.12 In the much more 
common circumstances exemplified by this case, however, 
taxes or regulations would not subject religious organizations 
to undue burdens and the government’s interest in their uni-
form application is far weightier. Hence, there is no bar to 
Texas’ imposing a general sales tax on religious publications.

V
We conclude that Texas’ sales tax exemption for religious 

publications violates the First Amendment, as made appli-
cable to the States by the Fourteenth Amendment. Accord-
ingly, the judgment of the Texas Court of Appeals is re-
versed, and the’ case is remanded for further proceedings.

It is so ordered.

Justi ce  White , concurring in the judgment.
The Texas law at issue here discriminates on the basis of 

the content of publications: it provides that “[periodicals . . . 
that consist wholly of writings promulgating the teaching of 
(a religious faith). . . are exempted” from the burdens of the 
sales tax law. Tex. Tax Code Ann. § 151.312 (1982). Thus, 12

12 Thus, the Court noted in Murdock, supra, at 109, that the proselytiz-
ing done by Jehovah’s Witnesses “is as evangelical as the revival meeting” 
and “occupies the same high estate under the First Amendment as do wor-
ship in the churches and preaching from the pulpits.” The Court further 
emphasized that the dissemination of their views in this manner was not 
adventitious to Jehovah’s Witnesses’ primary beliefs, but rather was re-
garded by them as a duty imposed on them by God. 319 U. S., at 108. 
For its part, the city defended its tax as a legitimate levy on commercial 
activity, id., at 110, and apparently never contended that exceptions for 
religious evangelists would cause administrative difficulties or produce ex-
cessive state entanglement with religion.
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the content of a publication determines whether its publisher 
is exempt or nonexempt. Appellant is subject to the tax, 
but other publications are not because of the message they 
carry. This is plainly forbidden by the Press Clause of the 
First Amendment. Arkansas Writers’ Project, Inc. v. Rag-
land, 481 U. S. 221 (1987), our most recent decision to this 
effect, is directly applicable here, and is the proper basis for 
reversing the judgment below.

Justic e  Blac kmun , with whom Justic e  O’Conn or  joins, 
concurring in the judgment.

The Texas statute at issue touches upon values that under-
lie three different Clauses of the First Amendment: the Free 
Exercise Clause, the Establishment Clause, and the Press 
Clause. As indicated by the number of opinions issued in 
this case today, harmonizing these several values is not an 
easy task.

The Free Exercise Clause value suggests that a State may 
not impose a tax on spreading the gospel. See Follett n . Mc-
Cormick, 321 U. S. 573 (1944), and Murdock v. Pennsylva-
nia, 319 U. S. 105 (1943). The Establishment Clause value 
suggests that a State may not give a tax break to those who 
spread the gospel that it does not also give to others who ac-
tively might advocate disbelief in religion. See Torcaso v. 
Watkins, 367 U. S. 488, 495 (1961); Everson v. Board of Edu-
cation of Ewing, 330 U. S. 1, 15-16 (1947). The Press 
Clause value suggests that a State may not tax the sale of 
some publications, but not others, based on their content, ab-
sent a compelling reason for doing so. See Arkansas Writ-
ers’ Project, Inc. n . Ragland, 481 U. S. 221, 231 (1987).

It perhaps is fairly easy to reconcile the Free Exercise and 
Press Clause values. If the Free Exercise Clause suggests 
that a State may not tax the sale of religious literature by a 
religious organization, this fact alone would give a State a 
compelling reason to exclude this category of sales from an 
otherwise general sales tax. In this respect, I agree gener-
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ally with what Justi ce  Scal ia  says in Part II of his dissent-
ing opinion.

I find it more difficult to reconcile in this case the Free 
Exercise and Establishment Clause values. The Free Exer-
cise Clause suggests that a special exemption for religious 
books is required. The Establishment Clause suggests that 
a special exemption for religious books is forbidden. This 
tension between mandated and prohibited religious exemp-
tions is well recognized. See, e. g., Walz v. Tax Comm’n of 
New York City, 397 U. S. 664, 668-669 (1970). Of course, 
identifying the problem does not resolve it.

Just ic e  Bren na n ’s opinion, in its Part IV, would resolve 
the tension between the Free Exercise and Establishment 
Clause values simply by subordinating the Free Exercise 
value, even, it seems to me, at the expense of longstanding 
precedents. See ante, at 21-25 (repudiating Follett and 
Murdock to the extent inconsistent with the newfound propo-
sition that a State generally may tax the sale of a Bible by a 
church). Justi ce  Sca lia ’s opinion, conversely, would sub-
ordinate the Establishment Clause value. This position, it 
seems to me, runs afoul of the previously settled notion that 
government may not favor religious belief over disbelief. 
See, e. g., Wallace v. Jaffree, 472 U. S. 38, 53 (1985); Welsh 
v. United States, 398 U. S. 333, 356 (1970) (Harlan, J., con-
curring in result); Epperson n . Arkansas, 393 U. S. 97, 103- 
104 (1968); Abington School District v. Schempp, 374 U. S. 
203, 218, 220 (1963); Torcaso v. Watkins, 367 U. S., at 495.

Perhaps it is a vain desire, but I would like to decide the 
present case without necessarily sacrificing either the Free 
Exercise Clause value or the Establishment Clause value. 
It is possible for a State to write a tax-exemption statute con-
sistent with both values: for example, a state statute might 
exempt the sale not only of religious literature distributed by 
a religious organization but also of philosophical literature 
distributed by nonreligious organizations devoted to such 
matters of conscience as life and death, good and evil, being 
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and nonbeing, right and wrong. Such a statute, moreover, 
should survive Press Clause scrutiny because its exemption 
would be narrowly tailored to meet the compelling interests 
that underlie both the Free Exercise and Establishment 
Clauses.

To recognize this possible reconciliation of the competing 
First Amendment considerations is one thing; to impose it 
upon a State as its only legislative choice is something else. 
Justi ce  Scali a  rightly points out, post, at 42, that the Free 
Exercise and Establishment Clauses often appear like Scylla 
and Charybdis, leaving a State little room to maneuver be-
tween them. The Press Clause adds yet a third hazard to 
a State’s safe passage through the legislative waters con-
cerning the taxation of books and journals. We in the Ju-
diciary must be wary of interpreting these three constitu-
tional Clauses in a manner that negates the legislative role 
altogether.

I believe we can avoid most of these difficulties with a nar-
row resolution of the case before us. We need not decide 
today the extent to which the Free Exercise Clause requires 
a tax exemption for the sale of religious literature by a re-
ligious organization; in other words, defining the ultimate 
scope of Follett and Murdock may be left for another day. 
We need decide here only whether a tax exemption limited to 
the sale of religious literature by religious organizations vio-
lates the Establishment Clause. I conclude that it does.

In this case, by confining the tax exemption exclusively to 
the sale of religious publications, Texas engaged in prefer-
ential support for the communication of religious messages. 
Although some forms of accommodating religion are constitu-
tionally permissible, see Corporation of Presiding Bishop of 
Church of Jesus Christ of Latter-day Saints v. Amos, 483 
U. S. 327 (1987), this one surely is not. A statutory prefer-
ence for the dissemination of religious ideas offends our most 
basic understanding of what the Establishment Clause is all 
about and hence is constitutionally intolerable. See Wallace
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v. Jaffree, 472 U. S., at 69-70 (O’Conn or , J., concurring in 
judgment); Epperson v. Arkansas, 393 U. S., at 103-104. 
Accordingly, whether or not Follett and Murdock prohibit 
taxing the sale of religious literature, the Establishment 
Clause prohibits a tax exemption limited to the sale of reli-
gious literature. Cf. Estate of Thornton v. Caldor, Inc., 472 
U. S. 703 (1985) (the Establishment Clause prohibits a stat-
ute that grants employees an unqualified right not to work 
on their Sabbath), and Hobbie v. Unemployment Appeals 
Comm'n of Fla., 480 U. S. 136, 145-146, and n. 11 (1987) 
(consistent with Caldor, the Free Exercise Clause prohib-
its denying unemployment compensation to employees who 
refuse to work on their Sabbath).

At oral argument, appellees suggested that the statute at 
issue here exempted from taxation the sale of atheistic litera-
ture distributed by an atheistic organization. Tr. of Oral 
Arg. 33. If true, this statute might survive Establishment 
Clause scrutiny, as well as Free Exercise and Press Clause 
scrutiny. But, as appellees were quick to concede at argu-
ment, the record contains nothing to support this facially 
implausible interpretation of the statute. Ibid. Thus, con-
strained to construe this Texas statute as exempting reli-
gious literature alone, I concur in the holding that it contra-
venes the Establishment Clause, and in remanding the case 
for further proceedings not inconsistent with this holding.

Just ice  Scali a , with whom The  Chief  Justic e  and Jus -
tic e  Ken ne dy  join, dissenting.

As a judicial demolition project, today’s decision is impres-
sive. The machinery employed by the opinions of Just ice  
Brenn an  and Justi ce  Blac kmun  is no more substantial 
than the antinomy that accommodation of religion may be re-
quired but not permitted, and the bold but unsupportable as-
sertion (given such realities as the text of the Declaration of 
Independence, the national Thanksgiving Day proclaimed by 
every President since Lincoln, the inscriptions on our coins, 
the words of our Pledge of Allegiance, the invocation with 
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which sessions of our Court are opened and, come to think of 
it, the discriminatory protection of freedom of religion in the 
Constitution) that government may not “convey a message of 
endorsement of religion.” With this frail equipment, the 
Court topples an exemption for religious publications of a 
sort that expressly appears in the laws of at least 15 of the 45 
States that have sales and use taxes1—States from Maine to 
Texas, from Idaho to New Jersey.1 2 In practice, a similar

1 Only Alaska, Delaware, Montana, New Hampshire, and Oregon do not 
have state sales taxes.

2 See Ala. Code §40-23-62(20) (Supp. 1988) (exempting from use tax 
“religious magazines and publications”); Fla. Stat. § 212.06(9) (Supp. 1988) 
(exempting from sales and use tax “the sale or distribution of religious 
publications, bibles, hymn books, prayer books,” and other religious mate-
rial); Ga. Code Ann. § 48-8-3(15)(A) (Supp. 1988) (exempting from sales 
tax religious newspapers owned and operated by religious institutions); 
§ 48-8-3(16) (exempting from sales tax sales of “Holy Bibles, testaments 
and similar books commonly recognized as being Holy Scripture”); Idaho 
Code § 63-36221 (Supp. 1988) (exempting from sales and use tax the sale of 
“religious literature, pamphlets, periodicals, tracts, and books” if published 
and sold by “a bona fide church or religious denomination”); Me. Rev. Stat. 
Ann., Tit. 36, § 1760(13) (1978) (exempting from sales tax “[s]ales of the 
Bible and also other books and literature . . . used in and by established 
churches for religion and prayer”); Md. Ann. Code, Art. 81, §326(u) (1980) 
(exempting from sales tax all sales by “bona fide church or religious orga-
nization”); Mass. Gen. Laws § 64H:6(m) (1986) (exempting from sales tax 
“books used for religious worship”); N. J. Stat. Ann. § 54:32B-8.25 (West 
1986) (exempting from sales tax “receipts from sales of the Bible or similar 
sacred scripture”); N. C. Gen. Stat. §105-164.13(14) (1985) (exempting 
from sales tax “Holy Bibles”); N. D. Cent. Code § 57-39.2-04(25) (1983) 
(exempting from sales tax “Bibles, hymnals, textbooks, and prayerbooks” 
sold to religious organizations); Pa. Stat. Ann., Tit. 72, § 7204(28) (Purdon 
Supp. 1988-1989) (exempting from sales tax “the sale at retail or use of 
religious publications . . . and Bibles”); R. I. Gen. Laws § 44-18-30(HH) 
(Supp. 1987) (exempting from sales tax “any canonized scriptures of any 
tax-exempt non-profit religious organizations including but not limited to 
the old testament and new testament versions”); S. C. Code § 12-35-550(7) 
(Supp. 1988) (exempting from sales and use tax sales “of . . . religious 
publications, including the Holy Bible”); Tenn. Code Ann. §67-6-323 
(1983) (exempting from sales and use tax sales of “religious publications to 
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exemption may well exist in even more States than that, 
since until today our case law has suggested that it is not only 
permissible but perhaps required. See Follett v. McCor-
mick, 321 U. S. 573 (1944); Murdock n . Pennsylvania, 319 
U. S. 105 (1943). I expect, for example, that even in States 
without express exemptions many churches, and many tax 
assessors, have thought sales taxes inapplicable to the reli-
gious literature typically offered for sale in church foyers.

When one expands the inquiry to sales taxes on items other 
than publications and to other types of taxes such as prop-
erty, income, amusement, and motor vehicle taxes—all of 
which are likewise affected by today’s holding—the Court’s 
accomplishment is even more impressive. At least 45 States 
provide exemptions for religious groups without analogous 
exemptions for other types of nonprofit institutions.3 For 

or by churches”); Tex. Tax Code Ann. § 151.312 (1982) (exempting from 
sales tax religious periodicals and sacred books).

3 See, in addition to n. 2, supra, Ala. Code § 40-9-1(6) (Supp. 1988) (ex-
empting from property tax “libraries of ministers of the gospel” and “all 
religious books kept for sale by ministers of the gospel and colporteurs”); 
Alaska Stat. Ann. § 29.45.030(b)(1) (1986) (exempting from property tax 
residence of “bishop, pastor, priest, rabbi, [or] minister”); Ariz. Rev. Stat. 
Ann. § 42-1310.14(A) (Supp. 1988-1989) (exempting from transaction privi-
lege tax “projects of bona fide religious . . . institutions”); Ark. Code Ann. 
§ 26-52-401 (Supp. 1987) (extending property tax exemption for religious 
and charitable institutions to religious recreational centers, day-care cen-
ters, and parsonages); Cal. Rev. & Tax. Code Ann. §6363.5 (West 1987) 
(exempting from sales tax meals and food products furnished by or served 
by any religious institution); Colo. Rev. Stat. § 39-3-102 (1982) (establish-
ing special property tax exemption for first $16,000 in valuation of each 
parsonage); Conn. Gen. Stat. § 12-81(12) (1983) (exempting from personal 
property tax personal property of “a Connecticut religious organization” 
used for “religious or charitable purposes”); § 12-81(15) (exempting from 
property tax homes of clergymen owned by religious organizations); D. C. 
Code §47-1002(15) (1987) (exempting from property tax pastoral resi-
dences); § 47-1002(16) (exempting from property tax bishops’ residences); 
Ga. Code Ann. § 48-5-41(a)(3) (Supp. 1988) (exempting from property tax 
residences for pastors owned by religious organizations); Haw. Rev. Stat. 
§ 244D-4(b)(4) (Supp. 1987) (exempting from liquor tax spirits sold or 
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over half a century the federal Internal Revenue Code has al-
lowed “minister[s] of the gospel” (a term interpreted broadly 
enough to include cantors and rabbis) to exclude from gross

used for “sacramental purposes”); Haw. Rev. Stat. § 246-32(b)(3) (1985) 
(exempting from property tax parsonages); Idaho Code § 63-3622J (Supp. 
1988) (exempting from sales tax sales of meals by churches); Ill. Rev. Stat., 
ch. 120, 500.2 (1987) (exempting from property tax parsonages and bish-
ops’ residences); Ind. Code §6-1.1-10-36.3 (1988) (exempting from prop-
erty tax parsonages); Kan. Stat. Ann. § 79-3602(j) (1984) (exempting from 
sales tax sale by religious organization “of tangible personal property 
acquired for . . . resale”); Ky. Const. § 170 (exempting from property tax 
parsonages); La. Rev. Stat. Ann. §47:47 (West 1970) (excluding from state 
income tax rental income of parsonage of “minister of the gospel”); Md. 
Ann. Code, Art. 81, §326(c)(i) (1980) (exempting from sales tax sales of 
food by religious organizations); Mass. Gen. Laws § 59:5, Eleventh (1986) 
(exempting from local property tax parsonages and official residences of 
other religious officials); Mich. Comp. Laws §205.54a(b)(ii) (Supp. 1988- 
1989) (exempting from sales tax sales of vehicles “used primarily for the 
transportation of persons for religious purposes”); Mich. Comp. Laws 
§ 211.7s (1986) (exempting from property tax parsonages); Miss. Code 
Ann. § 27-ll-43(b) (Supp. 1988) (exempting from amusement tax programs 
“composed entirely of gospel singing and not generally mixed with hillbilly 
or popular singing”); § 27-33-19(d) (exempting from property tax homes 
of “minister[s] of the gospel”); Mo. Rev. Stat. § 144.450(5) (1986) (ex-
empting from use tax motor vehicles “owned and used by religious orga-
nizations” to transfer students to religious schools); Mont. Code Ann. 
§ 15-6-201(b) (1987) (exempting from property tax “residences of the 
clergy”); Neb. Rev. Stat. § 77-2702(6)(d) (Supp. 1987) (exempting from 
sales tax occasional sales “by an organization created exclusively for 
religious purposes”); § 77-2704(l)(g)(ii) (exempting from sales tax meals 
served by church at church function); Nev. Rev. Stat. §361.125(1) (1986) 
(exempting from property tax parsonages); N. H. Rev. Stat. Ann. § 72:23 
(III) (1970) (exempting from property tax “church parsonages”); N. H. 
Rev. Stat. Ann. § 72:23(VI) (Supp. 1988) (exempting religious organiza-
tions from reporting requirements for other nonprofit institutions); N. J. 
Stat. Ann. §54:4-3.35 (West 1986) (exempting from property tax resi-
dences of “district supervisors of religious organizations”); N. M. Stat. 
Ann. § 7-9-41 (1988) (exempting from receipts tax “receipts of a minister of 
a religious organization . . . from religious services”); N. Y. Real Prop. Tax 
Law § 436 (McKinney 1984) (exempting from property tax property held in 
trust by clergymen); § 462 (exempting from property tax residences of “of-
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income the rental value of their parsonages. 26 U. S. C. 
§107; see also §213(b)(ll) of the Revenue Act of 1921, ch. 
136, 42 Stat. 239. In short, religious tax exemptions of the 
type the Court invalidates today permeate the state and fed-
eral codes, and have done so for many years.

I dissent because I find no basis in the text of the Consti-
tution, the decisions of this Court, or the traditions of our 
people for disapproving this longstanding and widespread 
practice.

I
The opinions of Justi ce  Brenn an  and Justic e Blac k - 

mun  proceed as though this were a matter of first impres-
sion. It is not. Nineteen years ago, in Walz v. Tax 
Comm’n of New York City, 397 U. S. 664 (1970), we consid-
ered and rejected an Establishment Clause challenge that 
was in all relevant respects identical. Since today’s opinions 
barely acknowledge the Court’s decision in that case (as op-
posed to the separate concurrences of Justices Brenn an  and 
Harlan), it requires some discussion here. Walz involved 

ficiating clergymen”); N. D. Cent. Code § 57-02-08(7) (Supp. 1987) (ex-
empting from property tax dwellings of bishops, priests, rectors, or minis-
ters); Okla. Stat., Tit. 68, § 1356(F) (Supp. 1989) (exempting from sales tax 
sales of meals made “to or by churches”); R. I. Gen. Laws § 44-3-3 (Supp. 
1987) (exempting from property tax residences of clergymen); S. D. Codi-
fied Laws § 35-5-6(2) (Supp. 1988) (exempting from beverage tax sacra-
mental wine); Tex. Tax Code Ann. §§ 11.20(a)(3) and (4) (Supp. 1988-1989) 
(exempting from property tax dwellings of religious clergy); Vt. Stat. 
Ann., Tit. 32, § 3802(4) (1981) (exempting from property tax parsonages for 
ministers); Va. Code §58.1-3617 (Supp. 1988) (exempting from property 
tax vehicles “owned by churches and used for church purposes”); § 58.1- 
608(38) (exempting from sales tax “property . . . purchased by churches” 
for use in religious services by a congregation); Wash. Rev. Code 
§ 66.20.020(3) (1987) (exempting from licensing requirements “wine [used] 
for sacramental purposes”); Wash. Rev. Code § 84.36.020 (1987) (exempt-
ing from property tax parsonages); W. Va. Code § 11-3-9 (1987) (exempt-
ing from property tax parsonages); Wis. Stat. §70.11(4) (1985-1986) (ex-
empting from property tax “housing for pastors”); Wyo. Stat. § 39-1-201 
(a)(vii) (Supp. 1988) (exempting from property tax “church parsonages”).
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New York City’s grant of tax exemptions, pursuant to a state 
statute and a provision of the State Constitution, to “reli-
gious organizations for religious properties used solely for re-
ligious worship.” Id., at 666-667, and n. 1. In upholding 
the exemption, we conducted an analysis that contains the 
substance of the three-pronged “test” adopted the following 
Term in Lemon v. Kurtzman, 403 U. S. 602 (1971). First, 
we concluded that “[t]he legislative purpose of the property 
tax exemption is neither the advancement nor the inhibition 
of religion.” 397 U. S., at 672. We reached that conclusion 
because past cases and the historical record established that 
property tax exemption “constitutes a reasonable and bal-
anced attempt to guard against” the “latent dangers” of gov-
ernment hostility to religion. Id., at 673. We drew a dis-
tinction between an unlawful intent to favor religion and a 
lawful intent to “ ‘accommodative] the public service to [the 
people’s] spiritual needs,”’ id., at 672 (quoting Zorach n . 
Clauson, 343 U. S. 306, 314 (1952)), and found only the latter 
to be involved in “sparing the exercise of religion from the 
burden of property taxation levied on private profit institu-
tions,” 397 U. S., at 673.

We further concluded that the exemption did not have the 
primary effect of sponsoring religious activity. We noted 
that, although tax exemptions may have the same economic 
effect as state subsidies, for Establishment Clause purposes 
such “indirect economic benefit” is significantly different.

“The grant of a tax exemption is not sponsorship since 
the government does not transfer part of its revenue 
to churches but simply abstains from demanding that 
the church support the state. . . . There is no genu-
ine nexus between tax exemption and establishment of 
religion.” Id., at 675.

Justi ce  Brenn an  also recognized this distinction in his con-
curring opinion:
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“Tax exemptions and general subsidies, however, are 
qualitatively different. Though both provide economic 
assistance, they do so in fundamentally different ways. 
A subsidy involves the direct transfer of public monies to 
the subsidized enterprise and uses resources exacted 
from taxpayers as a whole. An exemption, on the other 
hand, involves no such transfer.” Id., at 690 (footnote 
omitted).

See also id., at 691 (“Tax exemptions . . . constitute mere 
passive state involvement with religion and not the affirma-
tive involvement characteristic of outright governmental 
subsidy”).

Third, we held that the New York exemption did not 
produce unacceptable government entanglement with reli-
gion. In fact, quite to the contrary. Since the exemptions 
avoided the “tax liens, tax foreclosures, and the direct con-
frontations and conflicts that follow in the train of those legal 
processes,” id., at 674, we found that their elimination would 
increase government’s involvement with religious institu-
tions, id., at 674-676. See also id., at 691 (Bren nan , J., 
concurring) (“[I]t cannot realistically be said that termination 
of religious tax exemptions would quantitatively lessen the 
extent of state involvement with religion”).

We recognized in Walz that the exemption of religion from 
various taxes had existed without challenge in the law of all 
50 States and the National Government before, during, and 
after the framing of the First Amendment’s Religion Clauses, 
and had achieved “undeviating acceptance” throughout the 
200-year history of our Nation. “Few concepts,” we said, 
“are more deeply embedded in the fabric of our national life, 
beginning with pre-Revolutionary colonial times, than for the 
government to exercise at the very least this kind of benevo-
lent neutrality toward churches and religious exercise gener-
ally so long as none was favored over others and none suf-
fered interference.” Id., at 676-677. See also id., at 681 
(Brenn an , J., concurring) (noting the “the undeviating ac-
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ceptance given religious tax exemptions from our earliest 
days as a Nation”).

It should be apparent from this discussion that Walz, which 
we have reaffirmed on numerous occasions in the last two dec-
ades, e. g., Corporation of Presiding Bishop of Church of 
Jesus Christ of Latter-day Saints v. Amos, 483 U. S. 327 
(1987), is utterly dispositive of the Establishment Clause 
claim before us here. The Court invalidates § 151.312 of the 
Texas Tax Code only by distorting the holding of that case 
and radically altering the well-settled Establishment Clause 
jurisprudence which that case represents.

Justi ce  Bre nn an  explains away Walz by asserting that 
“[tjhe breadth of New York’s property tax exemption was es-
sential to our holding that it was ‘not aimed at establishing, 
sponsoring, or supporting religion.’” Ante, at 12 (quoting 
Walz, 397 U. S., at 674). This is not a plausible reading of 
the opinion. At the outset of its discussion concerning the 
permissibility of the legislative purpose, the Walz Court did 
discuss the fact that the New York tax exemption applied not 
just to religions but to certain other “nonprofit” groups, 
including “hospitals, libraries, playgrounds, scientific, pro-
fessional, historical, and patriotic groups.” Id., at 673. The 
finding of valid legislative purpose was not rested upon that, 
however, but upon the more direct proposition that “exemp-
tion constitutes a reasonable and balanced attempt to guard 
against” the “latent dangers” of governmental hostility to-
wards religion “inherent in the imposition of property taxes.” 
Ibid. The venerable federal legislation that the Court cited 
to support its holding was not legislation that exempted reli-
gion along with other things, but legislation that exempted 
religion alone. See, e. g., ch. 17, 6 Stat. 116 (1813) (remit-
ting duties paid on the importation of plates for printing Bi-
bles); ch. 91, 6 Stat. 346 (1826) (remitting duties paid on the 
importation of church vestments, furniture, and paintings); 
ch. 259, 6 Stat. 600 (1834) (remitting duties paid on the im-
portation of church bells). Moreover, if the Court had in-
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tended to rely upon a “breadth of coverage” rationale, it 
would have had to identify some characteristic that rationally 
placed religion within the same policy category as the other 
institutions. Justi ce  Bre nna n ’s concurring opinion in 
Walz conducted such an analysis, finding the New York ex-
emption permissible only because religions, like the other 
types of nonprofit organizations exempted, “contribute to the 
well-being of the community in a variety of nonreligious 
ways,” 397 U. S., at 687, and (incomprehensibly) because 
they “uniquely contribute to the pluralism of American soci-
ety by their religious activities,” id., at 689. (I say incom-
prehensibly because to favor religion for its “unique contribu-
tion” is to favor religion as religion.) Justice Harlan’s 
opinion conducted a similar analysis, finding that the New 
York statute “defined a class of nontaxable entities whose 
common denominator is their nonprofit pursuit of activities 
devoted to cultural and moral improvement and the doing of 
‘good works’ by performing certain social services in the com-
munity that might otherwise have to be assumed by govern-
ment.” Id., at 696. The Court’s opinion in Walz, however, 
not only failed to conduct such an analysis, but—seemingly in 
reply to the concurrences—explicitly and categorically dis-
avowed reliance upon it, concluding its discussion of legisla-
tive purpose with a paragraph that begins as follows: “We 
find it unnecessary to justify the tax exemption on the social 
welfare services or ‘good works’ that some churches perform 
for parishioners and others,” id., at 674. This should be 
compared with today’s rewriting of Walz: “[W]e concluded 
that the State might reasonably have determined that reli-
gious groups generally contribute to the cultural and moral 
improvement of the community, perform useful social serv-
ices, and enhance a desirable pluralism of viewpoint and en-
terprise, just as do the host of other nonprofit organizations 
that qualified for the exemption.” Ante, at 12, n. 2. This is 
a marvellously accurate description of what Justices Bren -
nan  and Harlan believed, and what the Court specifically re-
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jected. The Court did not approve an exemption for chari-
ties that happened to benefit religion; it approved an exemp-
tion for religion as an exemption for religion.

Today’s opinions go beyond misdescribing Walz, however. 
In repudiating what Walz in fact approved, they achieve a 
revolution in our Establishment Clause jurisprudence, effec-
tively overruling other cases that were based, as Walz was, 
on the “accommodation of religion” rationale. According to 
Justi ce  Brenn an ’s opinion, no law is constitutional whose 
“benefits [are] confined to religious organizations,” ante, at 
11—except, of course, those laws that are unconstitutional 
unless they contain benefits confined to religious organiza-
tions, see ante, at 17-18. See also Just ice  Blac kmun ’s  
opinion, ante, at 28. Our jurisprudence affords no support 
for this unlikely proposition. Walz is just one of a long line 
of cases in which we have recognized that “the government 
may (and sometimes must) accommodate religious practices 
and that it may do so without violating the Establishment 
Clause.” Hobbie v. Unemployment Appeals Comm’n of 
Fla., 480 U. S. 136, 144-145 (1987); see McConnell, Accom-
modation of Religion, 1985 S. Ct. Rev. 1,3. In such cases as 
Sherbert v. Verner, 374 U. S. 398 (1963), Wisconsin v. 
Yoder, 406 U. S. 205 (1972), Thomas v. Review Bd. of Ind. 
Employment Security Div., 450 U. S. 707 (1981), and Hobbie 
v. Unemployment Appeals Comm’n of Fla., supra, we held 
that the Free Exercise Clause of the First Amendment re-
quired religious beliefs to be accommodated by granting 
religion-specific exemptions from otherwise applicable laws. 
We have often made clear, however, that “[t]he limits of per-
missible state accommodation to religion are by no means co-
extensive with the noninterference mandated by the Free 
Exercise Clause.” Walz, 397 U. S., at 673. See also 
Hobbie, supra, at 144-145, and n. 10; Gillette v. United 
States, 401 U. S. 437, 453 (1971); Braunfeld v. Brown, 366 
U. S. 599, 605-608 (1961) (plurality opinion); Wallace v. 
Jaffree, 472 U. S. 38, 82 (1985) (O’Con no r , J., concurring).
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We applied the accommodation principle, to permit special 
treatment of religion that was not required by the Free Ex-
ercise Clause, in Zorach v. Clauson, 343 U. S. 306 (1952), 
where we found no constitutional objection to a New York 
City program permitting public school children to absent 
themselves one hour a week for “religious observance and 
education outside the school grounds,” id., at 308, n. 1. We 
applied the same principle only two Terms ago in Corpora-
tion of Presiding Bishop, where, citing Zorach and Walz, we 
upheld a section of the Civil Rights Act of 1964 exempting re-
ligious groups (and only religious groups) from Title Vil’s 
antidiscrimination provisions. We found that “it is a permis-
sible legislative purpose to alleviate significant governmental 
interference with the ability of religious organizations to de-
fine and carry out their religious missions.” 483 U. S., at 
335. We specifically rejected the District Court’s conclu-
sion identical to that which a majority of the Court endorses 
today: that invalidity followed from the fact that the exemp-
tion “singles out religious entities for a benefit, rather than 
benefiting a broad grouping of which religious organizations 
are only a part.” Id., at 333. We stated that the Court “has 
never indicated that statutes that give special consideration 
to religious groups are per se invalid.” Id., at 338. As dis-
cussed earlier, it was this same principle of permissible ac-
commodation that we applied in Walz.

The novelty of today’s holding is obscured by Justic e  
Brenn an ’s citation and description of many cases in which 
“breadth of coverage” was relevant to the First Amendment 
determination. See ante, at 10-11. Breadth of coverage is 
essential to constitutionality whenever a law’s benefiting of 
religious activity is sought to be defended not specifically (or 
not exclusively) as an intentional and reasonable accommoda-
tion of religion, but as merely the incidental consequence of 
seeking to benefit all activity that achieves a particular secu-
lar goal. But that is a different rationale—more commonly 
invoked than accommodation of religion but, as our cases 
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show, not preclusive of it. Where accommodation of religion 
is the justification, by definition religion is being singled out. 
The same confusion of rationales explains the facility with 
which Justi ce  Bren na n ’s opinion can portray the present 
statute as violating the first prong of the Lemon test, which 
is usually described as requiring a “secular legislative pur-
pose.” Lemon, 403 U. S., at 612. That is an entirely accu-
rate description of the governing rule when, as in Lemon and 
most other cases, government aid to religious institutions is 
sought to be justified on the ground that it is not religion per 
se that is the object of assistance, but rather the secular func-
tions that the religious institutions, along with other institu-
tions, provide. But as I noted earlier, the substance of the 
Lemon test (purpose, effect, entanglement) was first roughly 
set forth in Walz—and in that context, the “accommodation 
of religion” context, the purpose was said to be valid so long 
as it was “neither the advancement nor the inhibition of reli-
gion; . . . neither sponsorship nor hostility.” 397 U. S., at 
672. Of course rather than reformulating the Lemon test in 
“accommodation” cases (the text of Lemon is not, after all, a 
statutory enactment), one might instead simply describe the 
protection of free exercise concerns, and the maintenance of 
the necessary neutrality, as “secular purpose and effect,” 
since they are a purpose and effect approved, and indeed to 
some degree mandated, by the Constitution. However the 
reconciliation with the Lemon terminology is achieved, our 
cases make plain that it is permissible for a State to act with 
the purpose and effect of “limiting governmental interference 
with the exercise of religion.” Corporation of Presiding 
Bishop, 483 U. S., at 339.

It is not always easy to determine when accommodation 
slides over into promotion, and neutrality into favoritism, but 
the withholding of a tax upon the dissemination of religious 
materials is not even a close case. The subjects of the ex-
emption before us consist exclusively of “writings promulgat-
ing the teaching of the faith” and “writings sacred to a reli-
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gious faith.” If there is any close question, it is not whether 
the exemption is permitted, but whether it is constitutionally 
compelled in order to avoid “interference with the dissemina-
tion of religious ideas.” Gillette, 401 U. S., at 462. In 
Murdock v. Pennsylvania, 319 U. S. 105 (1943), we held that 
it was unconstitutional to apply a municipal license tax on 
door-to-door solicitation to sellers of religious books and pam-
phlets. One Term later, in Follett v. McCormick, 321 U. S. 
573 (1944), we held that it was unconstitutional to apply to 
such persons a municipal license tax on “[a]gents selling 
books.” Those cases are not as readily distinguishable as 
Justic e  Bre nn an  suggests. I doubt whether it would have 
made any difference (as he contends) if the municipalities had 
attempted to achieve the same result of burdening the reli-
gious activity through a sales tax rather than a license tax; 
surely such a distinction trivializes the holdings. And the 
other basis of distinction he proposes—that the persons taxed 
in those cases were “religious missionaries whose principal 
work is preaching”—is simply not available with respect to 
the first part of the statute at issue here (which happens to be 
the portion upon which petitioner placed its exclusive reli-
ance). Unlike the Texas exemption for sacred books, which, 
on its face at least, applies to all sales, the exemption for 
periodicals applies to material that not only “consist[s] wholly 
of writings promulgating the teaching of [a religious] faith,” 
but also is “published or distributed by [that] faith.” Surely 
this is material distributed by missionaries. Unless, again, 
one wishes to trivialize the earlier cases, whether they are 
full-time or part-time missionaries can hardly make a differ-
ence, nor can the fact that they conduct their proselytizing 
through the mail or from a church or store instead of door-to- 
door.

I am willing to acknowledge, however, that Murdock and 
Follett are narrowly distinguishable. But what follows from 
that is not the facile conclusion that therefore the State has 
no “compelling interest in avoiding violations of the Free Ex-
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ercise and Establishment Clauses,” ante, at 17, and thus the 
exemption is invalid. This analysis is yet another expression 
of Justi ce  Brenn an ’s repudiation of the accommodation 
principle—which, as described earlier, consists of recognition 
that “[t]he limits of permissible state accommodation to reli-
gion are by no means co-extensive with the noninterference 
mandated by the Free Exercise Clause.” Walz, 397 U. S., 
at 673. By saying that what is not required cannot be al-
lowed, Justi ce  Brenn an  would completely block off the al-
ready narrow “channel between the Scylla [of what the Free 
Exercise Clause demands] and the Charybdis [of what the 
Establishment Clause forbids] through which any state or 
federal action must pass in order to survive constitutional 
scrutiny.” Thomas, 450 U. S., at 721 (Rehn quis t , J., dis-
senting). The proper lesson to be drawn from the narrow 
distinguishing of Murdock and Follett is quite different: If 
the exemption comes so close to being a constitutionally re-
quired accommodation, there is no doubt that it is at least a 
permissible one.

Although Justi ce  Brenn an ’s opinion places almost its en-
tire reliance upon the “purpose” prong of Lemon, it alludes 
briefly to the second prong as well, finding that § 151.312 has 
the impermissible “effect of sponsoring certain religious te-
nets or religious belief in general,” ante, at 17. Once again, 
Walz stands in stark opposition to this assertion, but it may 
be useful to explain why. Quite obviously, a sales tax ex-
emption aids religion, since it makes it less costly for reli-
gions to disseminate their beliefs. Cf. Murdock, supra, at 
112-113. But that has never been enough to strike down an 
enactment under the Establishment Clause. “A law is not 
unconstitutional simply because it allows churches to ad-
vance religion, which is their very purpose.” Corporation 
of Presiding Bishop, supra, at 337 (emphasis in original). 
The Court has consistently rejected “the argument that any 
program which in some manner aids an institution with a reli-
gious affiliation” violates the Establishment Clause. Muel-
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ler v. Allen, 463 U. S. 388, 393 (1983) (quoting Hunt v. 
McNair, 413 U. S. 734, 742 (1973)). To be sure, we have set 
our face against the subsidizing of religion—and in other con-
texts we have suggested that tax exemptions and subsidies 
are equivalent. E. g., Bob Jones University v. United 
States, 461 U. S. 574, 591 (1983); Regan n . Taxation With 
Representation of Wash., 461 U. S. 540, 544 (1983). We 
have not treated them as equivalent, however, in the Estab-
lishment Clause context, and with good reason. “In the case 
of direct subsidy, the state forcibly diverts the income of both 
believers and nonbelievers to churches. In the case of an 
exemption, the state merely refrains from diverting to its 
own uses income independently generated by the churches 
through voluntary contributions.” Giannella, Religious Lib-
erty, Nonestablishment, and Doctrinal Development, 81 
Harv. L. Rev. 513, 553 (1968). In Walz we pointed out that 
the primary effect of a tax exemption was not to sponsor reli-
gious activity but to “restric[t] the fiscal relationship between 
church and state” and to “complement and reinforce the de-
sired separation insulating each from the other.” 397 U. S., 
at 676; see also id., at 690-691 (Bren nan , J., concurring).

Finally, and least persuasively of all, Justi ce  Bren nan  
suggests that § 151.312 violates the “excessive government 
entanglement” aspect of Lemon, 403 U. S., at 613. Ante, at 
20-21. It is plain that the exemption does not foster the sort 
of “comprehensive, discriminating, and continuing state sur-
veillance” necessary to run afoul of that test. 403 U. S., at 
619. A State does not excessively involve itself in religious 
affairs merely by examining material to determine whether it 
is religious or secular in nature. Mueller v. Allen, supra, at 
403; Meek v. Pittenger, 421 U. S. 349, 359-362 (1975) (up-
holding loans of nonreligious textbooks to religious schools); 
Board of Education of Central School Dist. No. 1 v. Allen, 
392 U. S. 236 (1968) (same). In Mueller, for instance, we 
held that state officials’ examination of textbooks to deter-
mine whether they were “books and materials used in the 
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teaching of religious tenets, doctrines or worship” did not 
constitute excessive entanglement. 463 U. S., at 403. I see 
no material distinction between that inquiry and the one 
Texas officials must make in this case. Moreover, here as 
in Walz, see 397 U. S., at 674, it is all but certain that elimi-
nation of the exemption will have the effect of increasing 
government’s involvement with religion. The Court’s invali-
dation of § 151.312 ensures that Texas churches selling publi-
cations that promulgate their religion will now be subject to 
numerous statutory and regulatory impositions, including au-
dits, Tex. Tax Code Ann. § 151.023 (1982 and Supp. 1988- 
1989), requirements for the filing of security, § 151.251 et 
seq., reporting requirements, §151.401 et seq., writs of at-
tachment without bond, § 151.605, tax liens, § 151.608, and 
the seizure and sale of property to satisfy tax delinquencies, 
§151.610.

II

Having found that this statute does not violate the Estab-
lishment Clause of the First Amendment, I must consider 
whether it violates the Press Clause, pursuant to our deci-
sion two Terms ago in Arkansas Writers’ Project, Inc. n . 
Ragland, 481 U. S. 221 (1987). Although I dissented in 
Ragland, even accepting it to be correct I cannot conclude as 
readily as does Justi ce  White , ante, at 26, that it applies 
here.

The tax exemption at issue in Ragland, which we held to 
be unconstitutional because content based, applied to trade 
publications and sports magazines along with religious peri-
odicals and sacred writings, and hence could not be justified 
as an accommodation of religion. If the purpose of accommo-
dating religion can support action that might otherwise vio-
late the Establishment Clause, I see no reason why it does 
not also support action that might otherwise violate the Press 
Clause or the Speech Clause. To hold otherwise would be to 
narrow the accommodation principle enormously, leaving it 
applicable to only nonexpressive religious worship. I do not
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think that is the law. Just as the Constitution sometimes 
requires accommodation of religious expression despite not 
only the Establishment Clause but also the Speech and Press 
Clauses, so also it sometimes permits accommodation despite 
all those Clauses. Such accommodation is unavoidably con-
tent based—because the Freedom of Religion Clause is con-
tent based.

It is absurd to think that a State which chooses to prohibit 
booksellers from making stories about seduction available to 
children of tender years cannot make an exception for stories 
contained in sacred writings (e. g., the story of Susanna 
and the Two Elders, Daniel 13:1-65). And it is beyond 
imagination that the sort of tax exemption permitted (indeed, 
required) by Murdock and Follett would have to be with-
drawn if door-to-door salesmen of commercial magazines de-
manded equal treatment with Seventh-day Adventists on 
Press Clause grounds. And it is impossible to believe that 
the State is constitutionally prohibited from taxing Texas 
Monthly magazine more heavily than the Holy Bible.

* * *

Today’s decision introduces a new strain of irrationality 
in our Religion Clause jurisprudence. I have no idea how 
to reconcile it with Zorach (which seems a much harder case 
of accommodation), with Walz (which seems precisely in 
point), and with Corporation of Presiding Bishop (on which 
the ink is hardly dry). It is not right—it is not constitution-
ally healthy—that this Court should feel authorized to refash-
ion anew our civil society’s relationship with religion, adopt-
ing a theory of church and state that is contradicted by 
current practice, tradition, and even our own case law. I 
dissent.
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FORT WAYNE BOOKS, INC. v. INDIANA et  al .

CERTIORARI TO THE SUPREME COURT OF INDIANA

No. 87-470. Argued October 3, 1988—Decided February 21, 1989*

In No. 87-470, the State of Indiana and a local prosecutor (respondents) 
filed a civil action in state court against petitioner operator of an “adult 
bookstore,” alleging that it had violated the state Racketeer Influenced 
and Corrupt Organizations (RICO) statute by engaging in a pattern of 
racketeering activity consisting of repeated violations of the state laws 
barring the distribution of obscene books and films. Respondents 
sought injunctive relief under the state Civil Remedies for Racketeering 
Activity (CRRA) statute, including forfeiture of all of petitioner’s prop-
erty used in the alleged racketeering activity, and moved, in a separate 
petition, for a court order for immediate seizure of all property subject 
to forfeiture, as authorized by statute. After the court, ex parte, heard 
testimony in support of this petition, it ordered the immediate seizure 
of petitioner’s bookstore and its contents. Following petitioner’s un-
successful attempts to vacate the seizure order on federal constitutional 
grounds, the court certified the constitutional issues to the Indiana 
Court of Appeals, which held that the relevant RICO/CRRA provisions 
violated the Federal Constitution. The Indiana Supreme Court re-
versed, upholding both the constitutionality of the CRRA statute and 
the pretrial seizure. In No. 87-614, petitioner “adult bookstore” oper-
ator was charged with distributing obscene matter in violation of an 
Indiana statute (a misdemeanor) and in addition with RICO violations 
(felonies) based on these alleged predicate acts of obscenity. The trial 
court dismissed the RICO charges on the ground that the RICO statute 
was unconstitutionally vague as applied to obscenity predicate offenses. 
The Indiana Court of Appeals reversed and reinstated the charges, hold-
ing that the RICO statute was not unconstitutional as applied to the 
state obscenity statute, and the Indiana Supreme Court declined review.

Held:
1. This Court has jurisdiction to hear No. 87-614. Under the gen-

eral rule defining finality in the context of a criminal prosecution by 
a judgment of conviction and the imposition of a sentence, this Court 
would usually conclude that since neither a conviction nor sentence was 
present here, the judgment below was not final and hence not reviewable 
under 28 U. S. C. § 1257, which limits review to “[f]inal judgments or

*Together with No. 87-614, Sappenfield et al. v. Indiana, on certiorari 
to the Court of Appeals of Indiana.
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decrees.” But the case merits review under the exception to the gen-
eral finality rule recognized in Cox Broadcasting Corp. n . Cohn, 420 
U. S. 469, 482-483, “[w]here the federal issue has been finally decided 
in the state courts with further proceedings pending in which the party 
seeking review here might prevail on the merits on nonfederal grounds, 
thus rendering unnecessary review of the federal issue by this Court, 
and where reversal of the state court on the federal issue would be pre-
clusive of any further litigation on the relevant cause of action.” Peti-
tioner could well prevail on nonfederal grounds at a subsequent trial, 
and reversal of the Indiana Court of Appeals’ holding would bar further 
prosecution on the RICO charges. Moreover, the case clearly involves 
a First Amendment challenge to the Indiana RICO statute’s facial va-
lidity. Adjudicating the proper scope of First Amendment protection is 
a “federal policy” that merits application of an exception to the general 
finality rule. Resolution of the important issue of the possible limits the 
First Amendment places on state and federal efforts to control organized 
crime should not remain in doubt. Flynt v. Ohio, 451 U. S. 619, distin-
guished. Pp. 54-57.

2. There is no constitutional bar to the State’s inclusion of substan-
tive obscenity violations among the predicate offenses under its RICO 
statute. Pp. 57-60.

(a) The RICO statute is not unconstitutionally vague as applied to 
obscenity predicate offenses. The “racketeering activities” that the 
statute forbids are a “pattern” of multiple violations of certain sub-
stantive crimes, of which distributing obscenity is one. Given that the 
RICO statute totally encompasses the obscenity law, if the latter is not 
unconstitutionally vague, the former cannot be vague either. Petitioner 
in No. 87-614 cannot be convicted of violating the RICO statute without 
first being “found guilty” of distributing, or of attempting or conspiring 
to distribute, obscene materials. To argue, as petitioner does, that the 
“inherent vagueness” of the obscenity standards established by Miller v. 
California, 413 U. S. 15, are at the root of his objection to any RICO 
prosecution based on predicate acts of obscenity is nothing less than 
an invitation to overturn Miller—an invitation that this Court rejects. 
That the punishments available in a RICO prosecution are different from 
those for obscenity violations does not render the RICO statute void for 
vagueness. Pp. 57-58.

(b) While the RICO punishments are greater than those for obscen-
ity violations, there is no constitutionally significant difference between 
them. The stiffer RICO punishments may provide an additional deter-
rent to those who might otherwise sell obscene materials and may re-
sult in some booksellers practicing self-censorship and removing First 
Amendment protected materials from their shelves. But deterrence of 
the sale of obscene materials is a legitimate end of state obscenity laws, 
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and the mere assertion of some possible self-censorship resulting from a 
statute is not enough to render an antiobscenity law unconstitutional. 
Petitioner’s contention in No. 87-614 that the civil sanctions available 
under the CRRA against RICO violations are so severe as to render the 
RICO statute itself unconstitutional is not ripe, since the State has not 
sought any civil penalties. Pp. 59-60.

(c) There is no constitutional basis for petitioner’s contention in 
No. 87-614 that the alleged predicate acts used in a RICO/obscenity 
prosecution must be “affirmed convictions.” As long as the standard of 
proof is proper with respect to all elements of the RICO allegation, in-
cluding proof, beyond a reasonable doubt, of the requisite number of con-
stitutionally proscribable predicate acts, all of the relevant constitutional 
requirements have been met. This Court will not require a State to fire 
a “warning shot” in the form of misdemeanor prosecutions before it may 
bring felony charges for distributing obscene materials. And there is no 
merit to petitioner’s contention that the predicate offenses charged must 
have occurred in the jurisdiction where the RICO indictment is brought, 
not only because all of petitioner’s alleged predicate acts of distributing 
obscenity did take place in the same jurisdiction where the RICO pros-
ecution was initiated, but more significantly because such a rule would 
essentially turn the RICO statute on its head. Pp. 60-62.

(d) Nor is there any merit to petitioner’s contention in No. 87-614 
that he should have been provided with a prompt postarrest adversarial 
hearing on the question of the obscenity of the materials he allegedly dis-
tributed. He did not request such a hearing, and there was no seizure 
of any of his books or films. Police officers’ purchases of a few items in 
connection with their investigation of petitioner’s stores did not trigger 
constitutional concern. P. 62.

3. The pretrial seizure of petitioner’s bookstore and its contents in 
No. 87-470 was improper. While a single copy of a book or film may be 
seized and retained for evidentiary purposes based on a finding of proba-
ble cause, books or films may not be taken out of circulation completely 
until there has been a determination of obscenity after an adversary 
hearing. The risk of prior restraint, which is the underlying basis for 
the special Fourth Amendment protection accorded searches for, and 
seizures of, First Amendment materials, renders invalid the pretrial sei-
zure here. Even assuming that petitioner’s bookstore and its contents 
are forfeitable when it is proved that they were used in, or derived from, 
a pattern of violations of the state obscenity laws, the seizure was uncon-
stitutional. Probable cause to believe that there are valid grounds for 
seizure is insufficient to interrupt the sale of presumptively protected 
books and films. Here, there was no determination that the seized 
items were “obscene” or that a RICO violation had occurred. The peti-
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tion for seizure and the hearing thereon were aimed at establishing no 
more than probable cause to believe that a RICO violation had occurred, 
and the seizure order recited no more than probable cause in that re-
spect. Mere probable cause to believe a violation has transpired is 
not adequate to remove books or film from circulation. The elements 
of a RICO violation other than the predicate crimes remain to be estab-
lished in this case. Where the claimed RICO violation is a pattern 
of racketeering that can be established only by rebutting the presump-
tion that expressive materials are protected by the First Amendment, 
that presumption is not rebutted until the claimed justification for seiz-
ing such materials is properly established in an adversary proceeding. 
Pp. 62-67.

No. 87-470, 504 N. E. 2d 559, reversed and remanded; No. 87-614, 505 
N. E. 2d 504, affirmed and remanded.

Whit e , J., delivered the opinion of the Court, in Part I of which Rehn -
quist , C. J., and Bren nan , Bla ckmun , Steve ns , O’Con no r , Scal ia , 
and Ken ne dy , JJ., joined, in Part II-A of which Rehnq uis t , C. J., 
and Bren nan , Ste ve ns , Scal ia , and Kenn edy , JJ., joined, in Parts 
II-B and II-C of which Rehn qu ist , C. J., and Bla ckm un , Scal ia , and 
Ken ne dy , JJ., joined, and in Part III of which Rehnq uis t , C. J., and 
Brenn an , Bla ckmun , O’Con no r , Scal ia , and Kenne dy , JJ., joined. 
Bla ckmun , J., filed an opinion concurring in part and concurring in the 
judgment, post, p. 68. O’Con no r , J., filed an opinion concurring in part 
and dissenting in part, post, p. 68. Ste ve ns , J., filed an opinion dis-
senting in No. 87-614 and concurring in part and dissenting in part in 
No. 87-470, in which Bren na n  and Marsh al l , JJ., joined, post, p. 70.

John H. Weston argued the cause for petitioners in both 
cases. With him on the briefs for petitioner Fort Wayne 
Books, Inc., were David M. Brown, G. Randall Garrou, and 
Lee J. Klein. Richard Kammen filed briefs for petitioners 
Sappenfield et al.

Stephen Goldsmith, pro se, argued the cause for respond-
ents in both cases and filed a brief for himself in No. 87-470. 
Linley E. Pearson, Attorney General of Indiana, and Wil-
liam E. Daily, Deputy Attorney General, filed a brief for 
respondents State of Indiana et al. t

tBriefs of amici curiae urging reversal were filed for the American 
Booksellers Association, Inc., et al. by Michael A. Bamberger and Jona-
than B. Piper; for the American Civil Liberties Union et al. by Marvin
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Just ice  Whit e  delivered the opinion of the Court, t
We have before us two decisions of the Indiana courts, in-

volving the application of that State’s Racketeer Influenced 
and Corrupt Organizations (RICO) and Civil Remedies for 
Racketeering Activity (CRRA) Acts to cases involving book-
stores containing allegedly obscene materials.

I
The two causes before us arise from wholly unrelated 

incidents.
A

Petitioner in No. 87-470, Fort Wayne Books, Inc., and two 
other corporations* 1 each operated an “adult bookstore” in 
Fort Wayne, Indiana. On March 19, 1984, the State of Indi-
ana and a local prosecutor, respondents here, filed a civil ac-
tion against the three corporations and certain of their em-

E. Frankel, Jeffrey S. Trachtman, John A. Powell, Steven R. Shapiro, 
and Richard A. Waples; for PHE, Inc., by Bruce J. Ennis, Jr., and David 
W. Ogden; and for the Video Software Dealers Association by Charles B. 
Ruttenberg and Theodore D. Frank.

Briefs of amici curiae urging affirmance were filed for the United States 
by Solicitor General Fried, Acting Assistant Attorney General Dennis, 
Deputy Solicitor General Bryson, and Michael K. Kellogg; for Robert K. 
Corbin, Attorney General of Arizona, by Mr. Corbin, pro se, and Bruce A. 
Taylor; for Tom Collins, County Attorney of the County of Maricopa, Ari-
zona, by Benjamin W. Bull; for Morality in Media, Inc., by John J. Walsh 
and Paul J. McGeady; and for James J. Clancy et al. by Mr. Clancy, 
pro se.

Briefs of amici curiae were filed for Spartacist League et al. by Rachel 
H. Wolkenstein; and for the National District Attorneys’ Association by 
G. Robert Blakey.

$ Jus tice  Bre nna n  joins only Parts I, II-A, and III of this opinion, 
and Just ice  Ste ve ns  joins only Parts I and II-A.

1 In addition to petitioner Fort Wayne Books, Inc., the Fort Wayne pro-
ceedings involved Cinema Blue of Fort Wayne, Inc., and Erotica House 
Bookstore, Inc. See App. 7.

These other entities did not seek certiorari or enter an appearance in this 
Court. We therefore deal only with the claims and issues raised by Fort 
Wayne Books, Inc.
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ployees alleging that defendants had engaged in a pattern of 
racketeering activity by repeatedly violating the state laws 
barring the distribution of obscene books and films, thereby 
violating the State’s RICO law.2 The complaint recited 39 
criminal convictions for selling obscene publications from the 
three stores. App. 9-37. It was also alleged that there 
were currently other obscene materials available for sale in 
the stores. Id., at 37-44. The proceeds from the sales of 
obscene materials, it was alleged, were being used to operate 
and maintain the bookstores. Respondents sought civil in-
junctive relief to bar further racketeering violations, invok-
ing the State’s CRRA statute, Ind. Code § 34-4-30.5-1 et seq. 
(1988). Among the remedies requested in the complaint was 
forfeiture of all of Fort Wayne Books’ property, real and per-
sonal, that “was used in the course of, intended for use in 
the course of, derived from, or realized through” petitioner’s 
“racketeering activity.” App. 47. Such forfeiture is au-
thorized by the CRRA statute. Ind. Code §34-4-30.5-3(a) 
(1988).

Respondents also moved, in a separate “Verified Petition 
for Seizure of Property Subject to Forfeiture,” for the par-
ticular judicial order that is the subject of our consideration 
here. Specifically, respondents asked the Allen County Cir-
cuit Court “to immediately seize ... all property ‘subject to 
forfeiture’ as set forth in [the CRRA] complaint.” App. 51. 
Such pretrial seizures are authorized under Ind. Code 
§ 34-4-30.5-3(b) (1988), which empowers prosecutors bring-
ing CRRA actions to move for immediate seizure of the prop-
erty subject to forfeiture, and permits courts to issue seizure 
orders “upon a showing of probable cause to believe that a 
violation of [the State’s RICO law] involving the property in 
question has occurred.” The seizure petition was supported 

2 A 1984 amendment to the state RICO law had added obscenity viola-
tions to the list of predicate offenses deemed to constitute “racketeering 
activity” under Indiana law. See Ind. Code § 35-45-6-1 (1988).
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by an affidavit executed by a local police officer, recounting 
the 39 criminal convictions involving the defendants, further 
describing various other books and films available for sale at 
petitioner’s bookstores and believed by affiant to be obscene, 
and alleging a conspiracy among several of petitioner’s em-
ployees and officers who had previous convictions for obscen-
ity offenses. App. 55-78.

The trial court, ex parte, heard testimony in support of the 
petition and had supporting exhibits before it. On the same 
day, the court entered an order finding that probable cause 
existed to conclude that Fort Wayne Books was violating the 
State RICO law, and directing the immediate seizure of the 
real estate, publications, and other personal property com-
prising each of the three bookstores operated by the corpo-
rate defendants. Id., at 81-83. The court’s order author-
ized the county sheriff to padlock the stores. This was done, 
and a few days later, the contents of the stores were hauled 
away by law enforcement officials. No trial date on the 
CRRA complaint was ever set.

Following the March 1984 seizure of the bookstores, Fort 
Wayne Books sought to vacate the ex parte seizure order. 
An adversarial hearing on a motion to vacate the order based 
on federal constitutional grounds failed to yield relief. Other 
efforts to obtain some measure of relief also failed. The trial 
court did, however, certify the constitutional issues to the In-
diana Court of Appeals. In June 1985, that court held that 
the relevant RICO/CRRA provisions were violative of the 
United States Constitution. 4447' Corp. v. Goldsmith, 479 
N. E. 2d 578 (Ind. App.).3 The Indiana Supreme Court re-

3 The Indiana Court of Appeals had consolidated the Fort Wayne Books 
case with another case arising from a CRRA action brought in Indianapo-
lis, 4447 Corp. n . Goldsmith. The Indiana Supreme Court also heard 
these cases on a consolidated basis, issuing a single judgment upholding 
both seizures.

Only Fort Wayne Books, Inc., petitioned for review of the decision 
below. See Pet. for Cert, in No. 87-470, p. iv. Officials of the 4447 Cor-
poration have never expressed any interest in the proceedings here, and 
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versed, upholding the constitutionality of the CRRA statute 
as a general proposition and the pretrial seizure of Fort 
Wayne Books’ store as a specific matter. 4447 Corp. n . 
Goldsmith, 504 N. E. 2d 559 (1987).

We granted Fort Wayne’s petition for certiorari, 485 U. S. 
933 (1988), for the purpose of considering the substantial con-
stitutional issues raised by the pretrial seizure.

B

In No. 87-614, an investigation of adult bookstores in 
Howard County, Indiana, led prosecutors there, in April 
1985, to charge petitioner Sappenfield with six counts of 
distribution of obscene matter, in violation of Ind. Code 
§ 35-49-3-1 (1988). In addition, employing the 1984 amend-
ments to the Indiana RICO statute discussed above, prosecu-
tors used these alleged predicate acts of obscenity as a basis 
for filing two charges of RICO violations against petitioner. 
App. 142-143,148-149. The obscenity charges were Class A 
misdemeanors under Indiana law, the racketeering offenses 
Class C felonies.

The trial court dismissed the two RICO counts on the 
ground that the RICO statute was unconstitutionally vague 
as applied to obscenity predicate offenses. The Indiana 
Court of Appeals reversed and reinstated the charges against 
petitioner. Relying on the Indiana Supreme Court’s opinion 
under review here in No. 87-470, JM7 Corp. v. Goldsmith, 
supra, the Court of Appeals held that “Indiana’s RICO stat-
ute is not unconstitutional as applied to the State’s obscenity 
statute.” 505 N. E. 2d 504, 506 (1987). The Indiana 
Supreme Court declined to review this holding of the Indiana 
Court of Appeals.

several factual aspects of that case brought to our attention during Argu-
ment, see Tr. of Oral Arg. 53, suggest that it may be moot. In any event, 
we address only the claims and issues presented by Fort Wayne Books, 
Inc.
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We granted certiorari, 485 U. S. 933 (1988), and consoli-
dated this case with No. 87-470, to consider the common and 
separate issues presented by both cases.

II
Since it involves challenges to the constitutionality of the 

Indiana RICO statute, we deal first with No. 87-614.
As noted above, petitioner was charged with six substan-

tive obscenity violations and two RICO offenses. App. 
138-149. Petitioner challenged only the latter charges, rais-
ing no objection to the obscenity indictments. Id., at 150. 
He makes no claim here that the Constitution bars a criminal 
prosecution for distributing obscene materials.4 Rather, 
petitioner’s claim is that certain particulars of the Indiana 
RICO law render the prosecution of petitioner under that 
statute unconstitutional. Petitioner advances several spe-
cific attacks on the RICO statute.

A
Before we address the merits of petitioner’s claims, we 

must first consider our jurisdiction to hear this case. The 
relevant statute, 28 U. S. C. §1257, limits our review to 
“[f ]inal judgments or decrees” of the state courts. The gen-
eral rule is that finality in the context of a criminal prosecu-
tion is defined by a judgment of conviction and the imposition 
of a sentence. See Parr v. United States, 351 U. S. 513, 518 
(1956); Berman v. United States, 302 U. S. 211, 212 (1937). 
Since neither is present here, we would usually conclude that 
the judgment below is not final and is hence unreviewable.

There are, however, exceptions to the general rule. See 
Cox Broadcasting Corp. v. Cohn, 420 U. S. 469 (1975). Cox

4 The constitutionality of criminal sanctions against those who distribute 
obscene materials is well established by our prior cases. See, e. g., 
Pinkus v. United States, 436 U. S. 293, 303-304 (1978); Splawn v. Califor-
nia, 431 U. S. 595, 597-599 (1977); Miller v. California, 413 U. S. 15, 
23-26 (1973); Kingsley Books, Inc. v. Brown, 354 U. S. 436, 441 (1957).
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identified four categories of cases in which a judgment is final 
even though further proceedings are pending in the state 
courts. This case fits within the fourth category of cases 
described in Cox:

“[W]here the federal issue has been finally decided in the 
state courts with further proceedings pending in which 
the party seeking review here might prevail on the mer-
its on nonfederal grounds, thus rendering unnecessary 
review of the federal issue by this Court, and where re-
versal of the state court on the federal issue would be 
preclusive of any further litigation on the relevant cause 
of action ... in the state court proceedings still to come. 
In these circumstances, if a refusal immediately to re-
view the state-court decision might seriously erode fed-
eral policy, the Court has entertained and decided the 
federal issue, which itself has been finally determined by 
the state courts for the purposes of the state litigation.” 
Id., at 482-483.

This case clearly satisfies the first sentence of the above-
cited passage: petitioner could well prevail on nonfederal 
grounds at a subsequent trial, and reversal of the Indiana 
Court of Appeals’ holding would bar further prosecution on 
the RICO counts at issue here. Thus, the only debatable 
question is whether a refusal to grant immediate review of 
petitioner’s claims “might seriously erode federal policy.” 
Ibid.

Adjudicating the proper scope of First Amendment protec-
tions has often been recognized by this Court as a “federal 
policy” that merits application of an exception to the general 
finality rule. See, e. g., National Socialist Party of Amer-
ica n . Skokie, 432 U. S. 43, 44 (1977) (per curiam); Miami 
Herald Publishing Co. v. Tornillo, 418 U. S. 241, 246-247 
(1974). Petitioner’s challenge to the constitutionality of the 
use of RICO statutes to criminalize patterns of obscenity of-
fenses calls into question the legitimacy of the law enforce-
ment practices of several States, as well as the Federal Gov-
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ernment.5 Resolution of this important issue of the possible 
limits the First Amendment places on state and federal ef-
forts to control organized crime should not remain in doubt. 
“Whichever way we were to decide on the merits, it would be 
intolerable to leave unanswered, under these circumstances, 
an important question of freedom of the press under the First 
Amendment; an uneasy and unsettled constitutional posture 
[of the state statute in question] could only further harm the 
operation of a free press.” Tornillo, supra, at 247, n. 6.

Justi ce  O’Con no r  contends that a contrary result is coun-
seled here by our decision in Flynt v. Ohio, 451 U. S. 619 
(1981) (per curiam). Post, at 69-70. But as the Court un-
derstood it, “[t]he question presented for review [in Flynt 
was] whether on [that] record the decision to prosecute peti-
tioners was selective or discriminatory in violation of the 
Equal Protection Clause.” Flynt, supra, at 622 (emphasis 
added). The claim before us in Flynt was not a First Amend-
ment claim, but rather an equal protection claim (albeit one in 
the context of a trial raising First Amendment issues). As a 
result, Cox’s fourth exception was held to be inapplicable in 
that case. Though the dissenters in Flynt disagreed with 
the premise of the Court’s holding, and contended that that 
case was a First Amendment dispute that demanded immedi-
ate attention under Cox’s fourth exception, see 451 U. S., at 
623 (Stewart, J., dissenting); id., at 623-624 (Stev ens , J.,

3 The Federal RICO statute also permits prosecutions for a pattern of 
obscenity violations, in a manner quite similar to the Indiana law under re-
view here. See 18 U. S. C. § 1961(1) (1982 ed., Supp. IV). Thus, the 
“outcome of this case may . . . determine the constitutionality of using ob-
scenity crimes as predicate acts in the federal RICO statute.” See Brief 
for United States as Amicus Curiae 2.

In addition, several States have followed Congress’ lead, and have added 
obscenity-related offenses to the list of predicate offenses that can give rise 
to violations of their state RICO laws. See, e. g., Ariz. Rev. Stat. Ann. 
§ 13-2301 (Supp. 1988-1989); Ind. Code § 35-45-6-1 (1988); Ga. Code Ann. 
§ 16-14-3(3)(A)(xii) (1988); Conn. Gen. Stat. § 53-394 (1985); Cal. Penal 
Code Ann. § 186.2(a)(19) (West 1988).
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dissenting), the fact is that no Member of the Court con-
cluded in Flynt—as Justi ce  O’Con no r  does today—that 
where an important First Amendment claim is before us, the 
Court should refuse to invoke Coir’s fourth exception and 
hold that we have no authority to address the issue.

Consequently, we conclude that this case, which clearly in-
volves a First Amendment challenge to the facial validity of 
the Indiana RICO statute, merits review under the fourth 
exception recognized by Cox to the finality rule.

B
Petitioner’s broadest contention is that the Constitution 

forbids the use of obscenity violations as predicate acts for a 
RICO conviction. Petitioner’s argument in this regard is 
twofold: first, that the Indiana RICO law, as applied to an 
“enterprise” that has allegedly distributed obscene materials, 
is unconstitutionally vague; and second, that the potential 
punishments available under the RICO law are so severe that 
the statute lacks a “necessary sensitivity to first amendment 
rights,” Brief for Petitioner in No. 87-614, p. 23. We con-
sider each of these arguments in turn.

(1)
The “racketeering activities” forbidden by the Indiana 

RICO law are a “pattern” of multiple violations of certain 
substantive crimes, of which distributing obscenity (Ind. 
Code §35-49-3-1) is one. Ind. Code §35-45-6-1 (1988). 
Thus, the RICO statute at issue wholly incorporates the 
state obscenity law by reference.

Petitioner argues that the “inherent vagueness” of the 
standards established by Miller v. California, 413 U. S. 15 
(1973), are at the root of his objection to any RICO prosecu-
tion based on predicate acts of obscenity. Brief for Peti-
tioner in No. 87-614, pp. 24-33. Yet, this is nothing less 
than an invitation to overturn Miller—an invitation that we 
reject. And we note that the Indiana obscenity statute, Ind. 
Code § 35-49-1-1 et seq. (1988), is closely tailored to conform 
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to the Miller standards. Cf. Sedelbauer v. State, 428 N. E. 
2d 206, 210-211 (Ind. 1981), cert, denied, 455 U. S. 1035 
(1982).6 7 Moreover, petitioner’s motion to dismiss the RICO 
charges in the trial court rested on the alleged vagueness of 
that statute, and not any alleged defect in the underlying ob-
scenity law. See App. 150-151, 161-167.

We find no merit in petitioner’s claim that the Indiana 
RICO law is unconstitutionally vague as applied to obscenity 
predicate offenses. Given that the RICO statute totally en-
compasses the obscenity law, if the latter is not unconstitu-
tionally vague, the former cannot be vague either. At peti-
tioner’s forthcoming trial, the prosecution will have to prove 
beyond a reasonable doubt each element of the alleged RICO 
offense, including the allegation that petitioner violated (or 
attempted or conspired to violate) the Indiana obscenity law. 
Cf. Ind. Code §35-45-6-1 (1988); 504 N. E. 2d, at 566. 
Thus, petitioner cannot be convicted of violating the RICO 
law without first being “found guilty” of two counts of distrib-
uting (or attempting to, or conspiring to, distribute) obscene 
materials.

It is true, as petitioner argues, Brief for Petitioner in No. 
87-614, pp. 16-18, that the punishments available in a RICO 
prosecution are different from those for obscenity violations. 
But we fail to see how this difference renders the RICO stat-
ute void for vagueness.1

6 The definition of obscenity found in the relevant statute provides that 
a book or film (a “matter,” in the law’s parlance) is obscene if:

“(1) the average person, applying contemporary community standards, 
finds that the dominant theme of the matter or performance, taken as a 
whole, appeals to the prurient interest in sex;

“(2) the matter or performance depicts or describes, in a patently offen-
sive way, sexual conduct; and

“(3) the matter or performance, taken as a whole, lacks serious literary, 
artistic, political, or scientific value.” Ind. Code §35-49-2-1 (1988).
Cf. Pope v. Illinois, 481 U. S. 497, 501-502, n. 4 (1987); Miller n . Califor-
nia, 413 U. S., at 25-26.

7 Indeed, because the scope of the Indiana RICO law is more limited 
than the scope of the State’s obscenity statute—with obscenity-related 
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(2)
Petitioner’s next contention rests on the difference be-

tween the sanctions imposed on obscenity law violators and 
those imposed on convicted “racketeers”: the sanctions im-
posed on RICO violators are so “draconian” that they have an 
improper chilling effect on First Amendment freedoms, peti-
tioner contends. See id., at 12, 17. The use of such “heavy 
artillery” from the “war on crime” against obscenity is im-
proper, petitioner argues, and therefore, obscenity offenses 
should not be permitted to be used as predicate acts for 
RICO purposes.

It is true that the criminal penalties for a RICO violation 
under Indiana law, a Class C felony, are more severe than 
those authorized for an obscenity offense, a Class A misde-
meanor. Specifically, if petitioner is found guilty of the two 
RICO counts against him, he faces a maximum sentence of 10 
years in prison and a $20,000 fine; if petitioner were con-
victed instead of only the six predicate obscenity offenses 
charged in the indictments, the maximum punishment he 
could face would be six years in jail and $30,000 in fines. 
Compare Ind. Code §35-50-2-6 (1988), with Ind. Code 
§35-50-3-2 (1988). While the RICO punishment is obvi-
ously greater than that for obscenity violations, we do not 
perceive any constitutionally significant difference between 
the two potential punishments.8 Indeed, the Indiana RICO 
provisions in this respect function quite similarly to an en-

RICO prosecutions possible only where one is guilty of a “pattern” of ob-
scenity violations—it would seem that the RICO statute is inherently less 
vague than any state obscenity law: a prosecution under the RICO law will 
be possible only where all the elements of an obscenity offense are present, 
and then some.

8 We have in the past upheld the constitutionality of statutes that pro-
vide criminal penalties for obscenity offenses that are not significantly dif-
ferent from those provided in the Indiana RICO law. See, e. g., Smith v. 
United States, 431 U. S. 291, 296, n. 3 (1977) (5-year prison term and 
$5,000 fine for first offense; 10-year term and $10,000 fine for each subse-
quent violation); Ginzburg v. United States, 383 U. S. 463, 464-465, n. 2 
(1966) (5-year prison term and $5,000 fine).



60 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

hanced sentencing scheme for multiple obscenity violations. 
As such, “[i]t is not for this Court ... to limit the State 
in resorting to various weapons in the armory of the law.” 
Kingsley Books, Inc. v. Brown, 354 U. S. 436, 441 (1957).

It may be true that the stiffer RICO penalties will provide 
an additional deterrent to those who might otherwise sell ob-
scene materials; perhaps this means—as petitioner suggests, 
Brief for Petitioner in No. 87-614, pp. 20-22—that some cau-
tious booksellers will practice self-censorship and remove 
First Amendment protected materials from their shelves. 
But deterrence of the sale of obscene materials is a legitimate 
end of state antiobscenity laws, and our cases have long rec-
ognized the practical reality that “any form of criminal ob-
scenity statute applicable to a bookseller will induce some 
tendency to self-censorship and have some inhibitory effect 
on the dissemination of material not obscene.” Smith v. 
California, 361 U. S. 147, 154-155 (1959). Cf. also Arcara 
n . Cloud Books, Inc., 478 U. S. 697, 706 (1986). The mere 
assertion of some possible self-censorship resulting from a 
statute is not enough to render an antiobscenity law uncon-
stitutional under our precedents.

Petitioner further raises the question whether the civil 
sanctions available against RICO violations—under the 
CRRA statute—are so severe as to render the RICO statute 
itself unconstitutional. See, e. g., Brief for Petitioner in No. 
87-614, pp. 22-23. However, this contention is not ripe, 
since the State has not sought any civil penalties in this case. 
These claims can only be reviewed when (or if) such remedies 
are enforced against petitioner.

Consequently, we find no constitutional bar to the State’s 
inclusion of substantive obscenity violations among the predi-
cate offenses under its RICO statute.

C

Finally, petitioner advances two narrower objections to 
the application of the Indiana RICO statute in obscenity- 
related prosecutions.
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(1)

First, petitioner contends that even if the statute is con-
stitutional on its face, “the First Amendment . . . requires 
that predicate obscenity offenses must be affirmed convic-
tions on successive dates ... in the same jurisdiction as that 
where the RICO charge is brought.” Id., at 33.

We find no constitutional basis for the claim that the al-
leged predicate acts used in a RICO/obscenity prosecution 
must be “affirmed convictions.” We rejected a like conten-
tion, albeit in dicta, when considering a case under the Fed-
eral RICO statute. See Sedima, S. P. R. L. v. Imrex Co., 
473 U. S. 479, 488 (1985). We see no reason for a different 
rule where the alleged predicate acts are obscenity. As long 
as the standard of proof is the proper one with respect to 
all of the elements of the RICO allegation—including proof, 
beyond a reasonable doubt, of the requisite number of con-
stitutionally proscribable predicate acts—all of the relevant 
constitutional requirements have been met. The analogy 
suggested by the United States in its amicus brief is apt: 
“This Court has never required a State to fire warning shots, 
in the form of misdemeanor prosecutions, before it may bring 
felony charges for distributing obscene materials.” Brief for 
United States as Amicus Curiae 16. We likewise decline to 
impose such a “warning shot” requirement here.

The second aspect of this claim—that all of the predicate 
offenses charged must have occurred in the jurisdiction 
where the RICO indictment is brought—also lacks merit. 
This contention must be rejected in this case, if for no other 
reason than the fact that all of petitioner’s alleged predicate 
acts of distributing obscenity did take place in the same juris-
diction (Howard County) where the RICO prosecution was 
initiated; petitioner lacks standing to advance this claim on 
these facts. See App. 138-149. More significantly, peti-
tioner’s suggestion fails because such a rule would essentially 
turn the RICO statute on its head: barring RICO prosecu-
tions of large national enterprises that commit single predi-
cate offenses in numerous jurisdictions, for example.
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Of course, petitioner is correct when he argues that “com-
munity standards” may vary from jurisdiction to jurisdiction 
where different predicate obscenity offenses allegedly were 
committed. But as long as, for example, each previous ob-
scenity conviction was measured by the appropriate commu-
nity’s standard, we see no reason why the RICO prosecu-
tion-alleging a pattern of such violations—may take place 
only in a jurisdiction where two or more such offenses have 
occurred. Cf. Smith v. United States, 431 U. S. 291, 306- 
309 (1977).

(2)
Second, petitioner contends that he should have been pro-

vided with a prompt adversarial hearing, shortly after his 
arrest, on the question of the obscenity of the materials he 
allegedly distributed. Brief for Petitioner in No. 87-614, 
pp. 36-37.

This contention lacks merit for several reasons. First, it 
does not appear that petitioner requested such a hearing 
below. See App. 135-137. Second, unlike No. 87-470, in 
this case, there was no seizure of any books or films owned by 
petitioner. The only expressive materials “seized” by How-
ard County officials in this case were a few items purchased 
by police officers in connection with their investigation of pe-
titioner’s stores. See id., at 138-147. We have previously 
rejected the argument that such purchases trigger constitu-
tional concerns. See Maryland v. Macon, 472 U. S. 463, 
468-471 (1985).

We consequently affirm the judgment in No. 87-614.

Ill

We reverse, however, the judgment in No. 87-470 sustain-
ing the pretrial seizure order.

In a line of cases dating back to Marcus v. Search War-
rant, 367 U. S. 717 (1961), this Court has repeatedly held 
that rigorous procedural safeguards must be employed before 
expressive materials can be seized as “obscene.” In Marcus,
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and again in A Quantity of Copies of Books v. Kansas, 378 
U. S. 205 (1964), the Court invalidated large-scale confisca-
tions of books and films, where numerous copies of selected 
books were seized without a prior adversarial hearing on 
their obscenity. In those cases, and the ones that immedi-
ately came after them, the Court established that pretrial 
seizures of expressive materials could only be undertaken 
pursuant-to a “procedure ‘designed to focus searchingly on 
the question of obscenity.’” Id., at 210 (quoting Marcus, 
supra, at 732). See also, e. g., Lee Art Theatre, Inc. v. Vir-
ginia, 392 U. S. 636 (1968).

We refined that approach further in our subsequent deci-
sions. Most importantly, in Heller v. New York, 413 U. S. 
483, 492 (1973), the Court noted that “seizing films to destroy 
them or to block their distribution or exhibition is a very dif-
ferent matter from seizing a single copy of a film for the bona 
fide purpose of preserving it as evidence in a criminal pro-
ceeding.” As a result, we concluded that until there was a 
“judicial determination of the obscenity issue in an adversary 
proceeding,” exhibition of a film could not be restrained by 
seizing all the available copies of it. Id., at 492-493. The 
same is obviously true for books or any other expressive ma-
terials. While a single copy of a book or film may be seized 
and retained for evidentiary purposes based on a finding of 
probable cause, the publication may not be taken out of cir-
culation completely until there has been a determination of 
obscenity after an adversary hearing. Ibid.; see New York 
n . P. J. Video, Inc., 475 U. S. 868, 874-876 (1986).

Thus, while the general rule under the Fourth Amendment 
is that any and all contraband, instrumentalities, and evi-
dence of crimes may be seized on probable cause (and even 
without a warrant in various circumstances), it is other-
wise when materials presumptively protected by the First 
Amendment are involved. Lo-Ji Sales, Inc. v. New York, 
442 U. S. 319, 326, n. 5 (1979). It is “[t]he risk of prior re-
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straint, which is the underlying basis for the special Fourth 
Amendment protections accorded searches for and seizure 
of First Amendment materials” that motivates this rule. 
Maryland v. Macon, supra, at 470. These same concerns 
render invalid the pretrial seizure at issue here.9

In its decision below, the Indiana Supreme Court did not 
challenge our precedents or the limitations on seizures that 
our decisions in this area have established. Rather, the 
court found those rules largely inapplicable in this case. 504 
N. E. 2d, at 564-567. The court noted that the alleged pred-
icate offenses included 39 convictions for violating the State’s 
obscenity laws10 and observed that the pretrial seizures 
(which were made in strict accordance with Indiana law) 
were not based on the nature or suspected obscenity of the 
contents of the items seized, but upon the neutral ground 
that the sequestered property represented assets used and 
acquired in the course of racketeering activity. “The rem-

9 Following its ruling for petitioner, the Indiana Court of Appeals certi-
fied two questions for review to the Indiana Supreme Court:

“(a) Does the application for seizure upon probable cause shown ex parte 
as provided for by I. C. 34-4-30.5—3(b) violate due process guarantees pro-
vided by the Indiana and United States Constitutions.

“(b) Is the Order of seizure issued March 19, 1984, which is based upon 
enumerated criminal convictions a violation of the First Amendment.” 
Record 700.

The Indiana Supreme Court answered both of these questions in the neg-
ative. 1M7 Corp. v. Goldsmith, 504 N. E. 559, 566-567 (1987). Because 
we dispose of petitioner’s claims on First Amendment grounds, we need 
not reach any due process questions that may be involved in this case.

10 Respondent suggested at argument, see Tr. of Oral Arg. 43, 53, that 
the fact that petitioner (and/or those employed by petitioner) had numer-
ous prior convictions for obscenity offenses sufficed to justify this pretrial 
seizure even if it were otherwise impermissible. But the state trial court 
did not purport to impose the seizure as a punishment for the past criminal 
acts (even if such a punishment were permissible under the First Amend-
ment). Instead, as noted above, the seizure was undertaken to prevent 
future violations of Indiana’s RICO laws; as a prospective, pretrial seizure, 
it was required to comply with the Marcus v. Search Warrant, 367 U. S. 
717 (1961), line of cases, which (as we explain below) it did not.
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edy of forfeiture is intended not to restrain the future distri-
bution of presumptively protected speech but rather to dis-
gorge assets acquired through racketeering activity. Stated 
simply, it is irrelevant whether assets derived from an al-
leged violation of the RICO statute are or are not obscene.” 
Id., at 565. The court also specifically rejected petitioner’s 
claim that the legislative inclusion of violations of obscenity 
laws as a form of racketeering activity was “merely a se-
mantic device intended to circumvent well-established First 
Amendment doctrine.” Id., at 564. The assets seized were 
subject to forfeiture “if the elements of a pattern of racket-
eering activity are shown,” ibid.; there being probable cause 
to believe this was the case here, the pretrial seizure was 
permissible, the Indiana Supreme Court concluded.

We do not question the holding of the court below that add-
ing obscenity-law violations to the list of RICO predicate 
crimes was not a mere ruse to sidestep the First Amend-
ment. And for' the purpose of disposing of this case, we 
assume without deciding that bookstores and their contents 
are forfeitable (like other property such as a bank account or 
a yacht) when it is proved that these items are property 
actually used in, or derived from, a pattern of violations of 
the State’s obscenity laws.11 Even with these assumptions, 
though, we find the seizure at issue here unconstitutional. 
It is incontestable that these proceedings were begun to put 
an end to the sale of obscenity at the three bookstores named 
in the complaint, and hence we are quite sure that the special 
rules applicable to removing First Amendment materials 
from circulation are relevant here. This includes specifically 

11 Contrary to petitioner’s urging, see Brief for Petitioner in No. 87-470, 
pp. 44-45, we do not reach the question of the constitutionality of post-trial 
forfeiture—or any other civil post-trial sanction authorized by the Indiana 
RICO/CRRA laws—in this context. The case before us does not involve 
such a forfeiture, and we see no reason to depart from our usual practice of 
deciding only “‘concrete legal issues, presented in actual cases . . . 
Public Workers v. Mitchell, 330 U. S. 75, 89 (1947); see also Electric Bond 
& Share Co. v. SEC, 303 U. S. 419, 443 (1938).
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the admonition that probable cause to believe that there are 
valid grounds for seizure is insufficient to interrupt the sale 
of presumptively protected books and films.

Here there was not—and has not been—any determination 
that the seized items were “obscene” or that a RICO violation 
has occurred. True, the predicate crimes on which the sei-
zure order was based had been adjudicated and are unchal-
lenged. But the petition for seizure and the hearing thereon 
were aimed at establishing no more than probable cause to 
believe that a RICO violation had occurred, and the order for 
seizure recited no more than probable cause in that respect. 
As noted above, our cases firmly hold that mere probable 
cause to believe a legal violation has transpired is not ade-
quate to remove books or films from circulation. See, e. g., 
New York v. P. J. Video, Inc., 475 U. S. 868 (1986); Heller n . 
New York, 413 U. S. 483 (1973). The elements of a RICO 
violation other than the predicate crimes remain to be estab-
lished in this case; e. g., whether the obscenity violations by 
the three corporations or their employees established a pat-
tern of racketeering activity, and whether the assets seized 
were forfeitable under the State’s CRRA statute. There-
fore, the pretrial seizure at issue here was improper.

The fact that respondent’s motion for seizure was couched 
as one under the Indiana RICO law—instead of being 
brought under the substantive obscenity statute—is unavail-
ing. As far back as the decision in Near v. Minnesota ex rel. 
Olson, 283 U. S. 697, 720-721 (1931), this Court has recog-
nized that the way in which a restraint on speech is “charac-
terized” under state law is of little consequence. See also 
Schad n . Mount Ephraim, 452 U. S. 61, 67-68 (1981); South-
eastern Promotions, Ltd. v. Conrad, 420 U. S. 546, 552-555 
(1975). For example, in Vance v. Universal Amusement 
Co., 445 U. S. 308 (1980) (per curiam), we struck down a 
prior restraint placed on the exhibitions of films under a 
Texas “public nuisance” statute, finding that its failure to
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comply with our prior case law in this area was a fatal defect. 
Cf. also Arcara v. Cloud Books, Inc., 478 U. S., at 708 
(O’Conn or , J., concurring) (noting that if a “city were to 
use a nuisance statute as a pretext for closing down a book-
store because it sold indecent books . . . the case would 
clearly implicate First Amendment concerns and require 
analysis under the appropriate First Amendment standard of 
review”). While we accept the Indiana Supreme Court’s 
finding that Indiana’s RICO law is not “pretextual” as ap-
plied to obscenity offenses, it is true that the State cannot 
escape the constitutional safeguards of our prior cases by 
merely recategorizing a pattern of obscenity violations as 
“racketeering.”

At least where the RICO violation claimed is a pattern of 
racketeering that can be established only by rebutting the 
presumption that expressive materials are protected by the 
First Amendment,12 that presumption is not rebutted until 
the claimed justification for seizing books or other publica-
tions is properly established in an adversary proceeding. 
Here, literally thousands of books and films were carried 
away and taken out of circulation by the pretrial order. See 
App. 87; Record 601-627. Yet it remained to be proved 
whether the seizure was actually warranted under the 
Indiana CRRA and RICO statutes. If we are to maintain 
the regard for First Amendment values expressed in our 
prior decisions dealing with interrupting the flow of expres-
sive materials, the judgment of the Indiana Court must be 
reversed.13

12 We do not hold today that the pretrial seizure of petitioner’s nonex- 
pressive property was invalid. Petitioner did not challenge this aspect of 
the seizure here.

13 Although it is of no direct significance, we note that the Federal 
Government—which has a RICO statute similar to Indiana’s, 18 U. S. C. 
§ 1961 et seq.— does not pursue pretrial seizure of expressive materials in 
its RICO actions against “adult bookstores” or like operations. See Brief 
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IV
For the reasons given above, the judgment in No. 87-470 

is reversed, and the case is remanded for further proceed-
ings. The judgment in No. 87-614 is affirmed, and it too is 
remanded for further proceedings.

It is so ordered.

Justi ce  Black mun , concurring in part and concurring in 
the judgment.

Although I agree with Just ice  O’Conn or  in her conclu-
sion that the Sappenfield case, No. 87-614, is not properly 
here under 28 U. S. C. § 1257, a majority of the Court has de-
cided otherwise. This majority on the jurisdictional issue, 
however, is divided 4 to 3 on the merits of the question pre-
sented in Sappenfield: whether the distribution of constitu-
tionally obscene materials may be punished as predicate acts 
of a racketeering offense. Disposition of the case deserves — 
if not requires—a majority of participating Justices. See 
Screws n . United States, 325 U. S. 91, 134 (1945) (Rutledge, 
J., concurring in result).

Thus, notwithstanding my dissenting jurisdictional view, I 
feel obligated to reach the merits in Sappenfield. See 
United States v. Vuitch, 402 U. S. 62, 97-98 (1971) (separate 
statement). Because I agree that what may be punished 
under Miller v. California, 413 U. S. 15 (1973), may form the 
basis of a racketeering conviction, I join Justi ce  White ’s  
opinion (except for Part II-A) and the judgment of the Court.

Just ic e  O’Con no r , concurring in part and dissenting in 
part.

Because I believe that this Court does not have jurisdiction 
to hear the petition in Sappenfield v. Indiana, No. 87-614, I 
dissent from the Court’s disposition of that case. I concur in

for United States as Amicus Curiae 15, n. 12; cf. United States v. Pryba, 
674 F. Supp. 1504, 1508, n. 16 (ED Va. 1987).
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the Court’s disposition of Fort Wayne Books, Inc. v. Indi-
ana, No. 87-470, which presents, among others, the same 
question as presented in Sappenfield.

Petitioners Sappenfield and his bookstore corporations, 
Fantasy One, Inc., and Fantasy Two, Inc., have yet to be 
tried or convicted on the Racketeer Influenced and Corrupt 
Organizations (RICO) counts brought against them by the 
State of Indiana. Petitioners’ motion to dismiss the RICO 
counts and the State’s subsequent appeal were, therefore, 
interlocutory. Except in limited circumstances, this Court 
has jurisdiction only to review final judgments rendered by 
the highest court of the State in which decision may be had. 
28 U. S. C. § 1257. See Cox Broadcasting Corp. v. Cohn, 
420 U. S. 469 (1975). As we observed in Flynt v. Ohio, 451 
U. S. 619, 620 (1981) (per curiam), a case involving violations 
of Ohio’s obscenity statute, “[a]pplied in the context of a 
criminal prosecution, finality is normally defined by the impo-
sition of the sentence.” Neither a finding of guilt nor imposi-
tion of sentence has yet occurred in Sappenfield. As in 
Flynt, were we to assume jurisdiction over Sappenfield, 
there would be some “probability of piecemeal review with 
respect to federal issues [because] [i]t appears that other fed-
eral issues will be involved in the trial court, such as whether 
or not the publications] at issue [are] obscene.” 451 U. S., 
at 621. Similarly, as in Flynt, “delaying review until peti-
tioners are convicted, if they are, would [not] seriously erode 
federal policy within the meaning of our prior cases. . . . 
That this case involves an obscenity prosecution does not 
alter the conclusion.” Id., at 622. The Court’s assumption 
of jurisdiction based on its determination that “[adjudicating 
the proper scope of First Amendment protections . . . merits 
application of an exception to the general finality rule,” ante, 
at 55, essentially expands the fourth Cox exception to permit 
review of any state interlocutory orders implicating the First 
Amendment. Such a broad expansion of the narrow excep-
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tions to the statutory limitations on our jurisdiction is com-
pletely unwarranted. Ironically, the petition in Fort Wayne 
Books makes this expansion unnecessary as well. Accord-
ingly, I would dismiss the writ of certiorari in Sappenfield for 
want of jurisdiction.

The petition in Fort Wayne Books is also from an inter-
locutory appeal to the Indiana appellate courts. In this case, 
however, pretrial sanctions have already been imposed on pe-
titioner. Where First Amendment interests are actually af-
fected, we have held that such interlocutory orders are 
immediately reviewable by this Court. National Socialist 
Party of America n . Skokie, 432 U. S. 43 (1977) (per 
curiam). Although Fort Wayne Books is a civil action 
brought under Indiana’s Civil Remedies for Racketeering 
Activity statute, such civil actions depend on pre-existing 
violations of the State’s criminal RICO statute. See ante, 
at 50-51. Consequently, the question presented in Sappen-
field— whether violations of Indiana’s obscenity statute may 
be predicate acts for charges brought under the State’s crimi-
nal RICO statute—is also presented in Fort Wayne Books. 
Were it unconstitutional for Indiana to include obscenity 
violations among possible predicate acts for RICO viola-
tions, the civil remedies sought in Fort Wayne Books would 
be equally invalid. I fully agree with the Court’s disposition 
of this question as it applies to Fort Wayne Books. There is 
“no constitutional bar to the State’s inclusion of substantive 
obscenity violations among the predicate offenses under its 
RICO statute.” Ante, at 60. I also agree and concur with 
the Court’s statement of the cases in Part I and its disposition 
in Part III of the separate questions presented in Fort 
Wayne Books.

Just ice  Steve ns , with whom Justic e Brenn an  and 
Just ice  Marsha ll  join, dissenting in No. 87-614, and con-
curring in part and dissenting in part in No. 87-470.

The Court correctly decides that we have jurisdiction and 
that the pretrial seizures to which petitioner in No. 87-470
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was subjected are unconstitutional. But by refusing to eval-
uate Indiana’s Racketeer Influenced and Corrupt Organiza-
tions (RICO) and Civil Remedies for Racketeering Activity 
(CRRA) statutes as an interlinked whole, the Court other-
wise reaches the wrong result.

It is true that a bare majority of the Court has concluded 
that delivery of obscene messages to consenting adults may 
be prosecuted as a crime.1 The Indiana Legislature has 

1 Each of the cases the Court cites to demonstrate that this proposition 
is “well established,” ante, at 54, n. 4, was decided by a 5-to-4 vote. The 
dissenters in Kingsley Books, Inc. v. Brown, 354 U. S. 436 (1957), were 
Chief Justice Warren and Justices Black, Douglas, and Bren na n ; in Miller 
v. California, 413 U. S. 15 (1973), Justices Douglas, Brenn an , Stewart, 
and Mars ha ll  dissented. In Splawn v. California, 431 U. S. 595 (1977), 
and Pinkus v. United States, 436 U. S. 293 (1978), Justices Brenn an , 
Stewart, Marsh all , and Ste ve ns  expressed the opinion that criminal 
prosecution for obscenity-related offenses violates the First Amendment.

In 1970, moreover, the President’s Commission on Obscenity and Por-
nography advocated that laws regulating adults’ access to sexually explicit 
materials be repealed. Report of The Commission on Obscenity and Por-
nography 51-56 (1970). The most recent federal pornography commission 
disagreed with this conclusion yet acknowledged that scholarly comment 
generally agrees with the dissenters:
“Numerous people, in both oral and written evidence, have urged upon us 
the view that the Supreme Court’s approach is a mistaken interpretation of 
the First Amendment. They have argued that we should conclude that 
any criminal prosecution based on the distribution to consenting adults of 
sexually explicit material, no matter how offensive to some, and no matter 
how hard-core, and no matter how devoid of literary, artistic, political, or 
scientific value, is impermissible under the First Amendment.

‘We have taken these arguments seriously. In light of the facts that the 
Supreme Court did not in Roth [v. United States, 354 U. S. 476 (1957)] or 
since unanimously conclude that obscenity is outside of the coverage of the 
First Amendment, and that its 1973 rulings [Miller v. California, 413 
U. S. 15; Paris Adult Theatre I v. Slaton, 413 U. S. 49; Kaplan v. Califor-
nia, 413 U. S. 115; United States v. 12 200-ft. Reels of Film, 413 U. S. 
123; United States v. Orito, 413 U. S. 139] were all decided by a scant 
5-4 majority on this issue, there is no doubt that the issue was debat-
able within the Supreme Court, and thus could hardly be without diffi-
culty. Moreover, we recognize that the bulk of scholarly commentary is 
of the opinion that the Supreme Court’s resolution of and basic approach
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done far more than that: by injecting obscenity offenses into a 
statutory scheme designed to curtail an entirely different 
kind of antisocial conduct, it has not only enhanced criminal 
penalties, but also authorized wide-ranging civil sanctions 
against both protected and unprotected speech. In my judg-
ment there is a vast difference between the conclusion that a 
State may proscribe the distribution of obscene materials and 
the notion that this legislation can survive constitutional 
scrutiny.

I

At the outset it is important to identify the limited nature 
of the “racketeering activity” alleged in No. 87-614. Peti-
tioner is accused of selling to the same willing purchaser 
three obscene magazines in each of two stores. There is no 
charge that anyone engaged in any sexual misconduct on pe-
titioner’s premises,* 2 that his stores displayed or advertised 
their inventory in an offensive way,3 that children were 
given access to any of their publications or films,4 or that 
they foisted any obscene messages upon unwilling recipi-
ents.5 There is no claim that petitioner’s bookstores are 
public nuisances operating in inappropriate places, manners, 
or times.6

to the First Amendment issues is incorrect.” 1 Attorney General’s Com-
mission on Pornography, Final Report 260-261 (July 1986) (hereinafter 
Report).

2 See, e. g., Arcara v. Cloud Books, Inc., 478 U. S. 697 (1986).
3See Splawn v. California, 431 U. S., at 602 (Steve ns , J., dissenting); 

Commonwealth v. American Booksellers Assn., Inc., 236 Va. 168, 372 
S. E. 2d 618 (1988), answering questions certified in 484 U. S. 383 (1988).

4 See New York v. Ferber, 458 U. S. 747 (1982); Ginsberg v. New York,
390 U. S. 629 (1968).

6 See Erznoznik v. City of Jacksonville, 422 U. S. 205 (1975); Miller v. 
California, 413 U. S., at 18.

6See Renton v. Playtime Theatres, Inc., 475 U. S. 41 (1986); Young v. 
American Mini Theatres, Inc., 427 U. S. 50 (1976).
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In Indiana the sale of an obscene magazine is a misde-
meanor.7 A person who commits two such misdemeanors, 
however, engages in a “pattern of racketeering activity” as 
defined in the State’s RICO statute.8 If by means of that 
pattern the person acquires, maintains, or otherwise oper-
ates an “enterprise,”9 he or she commits the Indiana felony 

7 The Indiana obscenity law underlying these cases provides that a “per-
son who knowingly or intentionally

“(1) sends or brings into Indiana obscene matter for sale or distribution;
or

“(2) offers to distribute, distributes, or exhibits to another person ob-
scene matter;
“commits a class A misdemeanor.” Ind. Code § 35-49-3-1 (1988), enacted 
by 1983 Ind. Acts 311, §33, to replace identically worded §35-30-10.1-2, 
which had been repealed by 1983 Ind. Acts 311, § 49.
Indiana punishes Class A misdemeanors with fines of up to $5,000 and 
imprisonment of up to one year. § 35-50-3-2.

8 Indiana Code § 35-45-6-1, entitled “Racketeer Influenced and Corrupt 
Organizations,” provides in part:

“ ‘Pattern of racketeering activity’ means engaging in at least two (2) in-
cidents of racketeering activity that have the same or similar intent, result, 
accomplice, victim, or method of commission, or that are otherwise interre-
lated by distinguishing characteristics that are not isolated incidents ....

“ ‘Racketeering activity’ means to commit, to attempt to commit, or to 
conspire to commit... a violation of IC 35-49-3; murder (IC 35-42-1-1); 
battery as a Class C felony (IC 35-42-2-1); kidnapping (IC 35-42-3-2); 
child exploitation (IC 35-42-4-4); robbery (IC 35-42-5-1); arson (IC 35- 
43-1-1); burglary (IC 35—43—2—1); theft (IC 35-43-4-2); receiving stolen 
property (IC 35-43-4-2) . . . .”
This enumeration of predicate offenses inexplicably omits a parenthetical 
description of Ind. Code § 35-49-3. That latter statute is Indiana’s cur-
rent obscenity law, which makes it a misdemeanor to disseminate or dis-
tribute matter that is obscene or harmful to minors, or to present a per-
formance that is obscene or harmful to minors.

9 The term “enterprise” is defined in both the Racketeer Influenced and 
Corrupt Organizations (RICO) Act and the Civil Remedies for Racketeer-
ing Activity (CRRA) Act to include a sole proprietorship and a corporation. 
See Ind. Code §§ 35-45-6-1, 34-4-30.5-1 (1988). Thus, each of the stores 
at which obscenity offenses allegedly occurred is an enterprise within the 
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of “corrupt business influence.”10 11 Thus does Indiana’s RICO 
Act transform two obscenity misdemeanors into a felony pun-
ishable by up to eight years of imprisonment.11

Proof of a RICO violation further exposes a defendant to 
the civil sanctions prescribed in the CRRA Act, including an 
order dissolving the enterprise, forfeiting its property to the 
State, and enjoining the defendant from engaging in the same 
type of business in the future. Ind. Code §§34-4-30.5-2 to 
34-4-30.5-4 (1988).12 Thus, even if only a small fraction of
meaning of Indiana RICO. Cf. Alvers v. State, 489 N. E. 2d 83, 89 (Ind. 
App. 1986) (corporation is an enterprise within the meaning of State RICO 
Act).

10 Indiana Code § 35-45-6-2(a) (1988) provides that a “person
“(1) who has knowingly or intentionally received any proceeds directly or 
indirectly derived from a pattern of racketeering activity, and who uses or 
invests those proceeds or the proceeds derived from them to acquire an in-
terest in real property or to establish or to operate an enterprise;
“(2) who through a pattern of racketeering activity, knowingly or inten-
tionally acquires or maintains, either directly or indirectly, an interest in or 
control of real property or an enterprise; or
“(3) who is employed by or associated with an enterprise, and who know-
ingly or intentionally conducts or otherwise participates in the activities of 
that enterprise through a pattern of racketeering activity;
“commits corrupt business influence, a Class C felony.”

11 Under Indiana law, a person convicted of a Class C felony such as this 
is subject to a $10,000 fine and to a term of five years, which may be in-
creased to eight or reduced to two years. Ind. Code § 35-50-2-6 (1988).

12 Eschewing criminal proceedings, the prosecutor in No. 87-470 brought 
a civil action alleging a RICO violation and seeking the gamut of relief 
available under the CRRA Act. App. 7-49. The trial court found proba-
ble cause to believe that the Indiana RICO statute had been violated and 
the bookstore padlocked and its inventory, furnishings, and other contents 
seized. Petitioner in No. 87-470 appealed on a number of constitutional 
grounds. Consolidating petitioner’s case with one originating in Indianap-
olis, the Indiana Court of Appeals held that the relevant RICO/CRRA pro-
visions violate the First and Fourteenth Amendments to the Constitution. 
4447 Corp. v. Goldsmith, 479 N. E. 2d 578 (1985).

A few months after this opinion issued, a trial judge granted the motion 
of petitioners in No. 87-614 to dismiss the two RICO charges against them
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the activities of the enterprise is unlawful, the State may 
close the entire business, seize its inventory, and bar its 
owner from engaging in his or her chosen line of work.

In its decision upholding the constitutionality of the Indi-
ana RICO/CRRA scheme, the Indiana Supreme Court ex-
pressly approved the civil remedies as well as the criminal 
sanctions, and unequivocally rejected the suggestion that the 
nature of a business or of its assets should affect a court’s re-
medial powers. 4447 Corp. n . Goldsmith, 504 N. E. 2d 559 
(1987). It categorically stated that if the elements of a pat-
tern of racketeering activity have been proved, all of a book-
store’s expressive materials, obscene or not, are subject to 
forfeiture.* 13

on the ground that Indiana’s RICO statute is unconstitutionally vague. 
The Indiana Supreme Court subsequently reversed the Indiana Court of 
Appeals in No. 87-470, sustaining the RICO/CRRA statutes and the actual 
pretrial seizures.. JM7 Corp. v. Goldsmith, 504 N. E. 2d 559 (1987). The 
Indiana Appellate Court then reversed the dismissal of the RICO counts 
against petitioners in No. 87-614. State v. Sappenfield, 505 N. E. 2d 504 
(1987).

13 The Indiana Supreme Court explained:
“We believe the overall purpose of the RICO statute is as applicable to 

obscenity violations as it is to the other enumerated predicate offenses 
which have no conceivable First Amendment ramifications. Thus we can-
not agree with either appellants or the Court of Appeals that the purpose 
of the Indiana RICO/CRRA scheme, as it pertains to the predicate offense 
of obscenity, is to restrain the sale or distribution of expressive materials. 
It is irrelevant whether assets acquired through racketeering activity are 
obscene or not. They are subject to forfeiture if the elements of a pattern 
of racketeering activity are shown. The other CRRA remedies, such as 
license revocation, are also available regardless of the nature of the racket-
eering enterprise.” 504 N. E. 2d, at 564.

“[T]he purpose of the forfeiture provisions is totally unrelated to the na-
ture of the assets in question. The overall purpose of the anti-racketeering 
laws is unequivocal, even where the predicate offense alleged is a violation 
of the obscenity statute. The remedy of forfeiture is intended not to re-
strain the future distribution of presumptively protected speech but rather 
to disgorge assets acquired through racketeering activity. Stated simply, 
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II
This Court finds no merit in the claim that Indiana’s RICO 

law is unconstitutionally vague as applied to obscenity predi-
cate offenses. Since Indiana’s obscenity law satisfies the 
strictures set out in Miller v. California, 413 U. S. 15 (1973), 
the Court reasons, the predicate offense is not too vague; 
necessarily, a ‘‘pattern” of such offenses is even less vague. 
See ante, at 57-58, and n. 7. This is a non sequitur. Refer-
ence to a “pattern” of at least two violations only compounds 
the intractable vagueness of the obscenity concept itself.14 
The Court’s contrary view rests on a construction of the 
RICO statute that requires nothing more than proof that a 
defendant sold or exhibited to a willing reader two obscene 
magazines — or perhaps just two copies of one such magazine. 
I would find the statute unconstitutional even without the 
special threat to First Amendment interests posed by the 
CRRA remedies.15 Instead of reiterating what I have al-

it is irrelevant whether assets derived from an alleged violation of the RICO 
statute are or are not obscene.” Id., at 565.

“In sum, these actions seeking various CRRA remedies were instituted 
in an attempt to compel the forfeiture of the proceeds of alleged racket-
eering activity and not to restrain the future distribution of expressive ma-
terials. We hold that the RICO/CRRA statutes as they pertain to the 
predicate offense of obscenity do not violate the First and Fourteenth 
Amendments of the United States Constitution.” Id., at 565-566.

14 See, e. g., Marks v. United States, 430 U. S. 188, 198 (1977) (Ste -
ven s , J., concurring in part and dissenting in part); Paris Adult Theatre I 
v. Slaton, 413 U. S. 49, 85 (1973) (Bren nan , J., joined by Stewart and 
Mars ha ll , JJ., dissenting).

Ironically, the legal test for determining the existence of a pattern of 
racketeering activity has been likened to “Justice Stewart’s famous test for 
obscenity—‘I know it when I see it’—set forth in his concurrence in 
Jacobellis v. Ohio, 378 U. S. 184, 197 [(1964)].” Morgan v. Bank of Wau-
kegan, 804 F. 2d 970, 977 (CA7 1986) (citing Papai v. Cremosnik, 635 F. 
Supp. 1402, 1410 (ND Ill. 1986)).

15 It long has been “my conviction that government may not constitution-
ally criminalize mere possession or sale of obscene literature, absent some 
connection to minors or obtrusive display to unconsenting adults.” Pope 
v. Illinois, 481 U. S. 497, 513 (1987) (Ste ve ns , J., dissenting). See



FORT WAYNE BOOKS, INC. v. INDIANA 77

46 Opinion of Ste ve ns , J.

ready written, however, I shall limit this opinion to a discus-
sion of the significance of the civil remedies.

I disagree with the Court’s view that questions relating to 
the severity of the civil sanctions that may follow a RICO 
conviction are not ripe for review. See ante, at 60. For the 
Indiana Supreme Court’s opinion in JM7 Corp. v. Goldsmith, 
supra, makes it perfectly clear that the RICO and CRRA 
Acts, enacted at the same time and targeting precisely the 
same subject matter, are parts of a single statutory scheme. 
It is also obvious that the principal purpose of proving a pat-
tern of racketeering activity is to enable the prosecutor to 
supplement criminal penalties with unusually severe civil 
sanctions. The Indiana court’s descriptions of the “overall 
purpose of the anti-racketeering laws”16 and specifically of 
“the purpose of the Indiana RICO/CRRA scheme as it per-
tains to the predicate offense of obscenity”17 confirm what is 
in any event an obvious reading of this legislation. The sig-
nificance of making obscenity a predicate offense comparable 
to murder, kidnaping, extortion, or arson cannot be evalu-
ated fairly if the CRRA portion of the RICO/CRRA scheme 
is ignored.

Ill
Recurrent in the history of obscenity regulation is an abid-

ing concern about media that have a “tendency to deprave or 
corrupt” those who view them, “to stir sexual impulses and 
lead to sexually impure thoughts,” or to “appeal... to pruri-
ent interest.” See Alberts v. California (decided with Roth 
v. United States), 354 U. S. 476, 498-499 (1957) (Harlan, J., 

Smith v. United States, 431 U. S. 291, 311, 315-316 (1977) (Ste ve ns , J., 
dissenting). See also Ward v. Illinois, 431 U. S. 767, 777-782 (1977) (Ste -
vens , J., dissenting); Splawn v. California, 431 U. S., at 602 (Ste ve ns , 
J., dissenting); Marks v. United States, 430 U. S., at 198 (Ste ve ns , J., 
concurring in part and dissenting in part). Cf. Pinkus v. United States, 
436 U. S., at 305 (Ste ve ns , J., concurring) (in the absence of Court’s prec-
edents, would not sustain federal obscenity law).

16 504 N. E. 2d, at 565.
17Id., at 564.



78 OCTOBER TERM, 1988

Opinion of Steve ns , J. 489 U. S.

concurring in result). Antecedents of the statutory scheme 
under review in these cases plainly reflect this concern. 
Early Indiana statutes classified as crimes “Against Public 
Morals” or “Against Chastity and Morality” the distribution 
not only of “obscene” materials, but also of materials that 
were “lewd,” “indecent,” or “lascivious” or that described or 
depicted “criminals, desperadoes, or . . . men or women in 
lewd and unbecoming positions or improper dress.” Ind. 
Rev. Stat. §§2107-2109 (1897); Ind. Code Ann. §§2359-2361 
(Burns 1914). Prohibited in the same category were profane 
cursing, advertising drugs for female use, Sunday baseball, 
and letting stallions in public. Ind. Rev. Stat. §§2110, 2111, 
2113, 2117 (1897); Ind. Code Ann. §§2362-2364, 2369, 2373 
(Bums 1914). Indiana’s regulation of morals offenses paral-
leled efforts elsewhere in the United States and in Great 
Britain. 1 Report, at 240-245. Cf. Paris Adult Theatre I 
v. Slaton, 413 U. S. 49, 104-105 (1973) (Brenn an , J., dis-
senting) (outlining obscenity laws’ history). Quite simply, 
the longstanding justification for suppressing obscene ma-
terials has been to prevent people from having immoral 
thoughts.18 The failure to do so, it is argued, threatens the 
moral fabric of our society.19

18 As Professor Henkin explained, American obscenity laws are “rooted 
in this country’s religious antecedents, of governmental responsibility for 
communal and individual ‘decency’ and ‘morality.’” Henkin, Morals and 
the Constitution: The Sin of Obscenity, 63 Colum. L. Rev. 391 (1963). He 
continued:

“Communities believe, and act on the belief, that obscenity is immoral, is 
wrong for the individual, and has no place in a decent society. They be-
lieve, too, that adults as well as children are corruptible in morals and char-
acter, and that obscenity is a source of corruption that should be elimi-
nated. Obscenity is not suppressed primarily for the protection of others. 
Much of it is suppressed for the purity of the community and for the salva-
tion and welfare of the ‘consumer.’ Obscenity, at bottom, is not crime. 
Obscenity is sin.” Id., at 395.

19 In proposing the addition of state and federal obscenity violations as 
predicate offenses under Federal RICO, 18 U. S. C. § 1961 et seq., Senator 
Helms stated:
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Limiting society’s expression of that concern is the Federal 
Constitution. The First Amendment presumptively pro-
tects communicative materials. See Roaden n . Kentucky, 
413 U. S. 496, 504 (1973). Because the line between pro-
tected pornographic speech and obscenity is “dim and uncer-
tain,” Bantam Books, Inc. n . Sullivan, 372 U. S. 58, 66 
(1963), “a State is not free to adopt whatever procedures 
it pleases for dealing with obscenity,” Marcus v. Search War-
rant, 367 U. S. 717, 731 (1961), but must employ careful 
procedural safeguards to assure that only those materials 
adjudged obscene are withdrawn from public commerce. 
Freedman v. Maryland, 380 U. S. 51 (1965); see Miller v. 
California, 413 U. S., at 23-24.20 The Constitution confers a 

“[W]e are experiencing an explosion in the volume and availability of por-
nography in our society. Today it is almost impossible to open mail, turn 
on the television, or walk in the downtown areas of our cities, or even in 
some suburban areas, without being accosted by pornographic materials. 
The sheer volume and pervasiveness of pornography in our society tends to 
make adults less sensitive to the traditional value of chaste conduct and 
leads children to abandon the moral values their parents have tried so hard 
to instill in them.

. . Surely it is not just coincidential [sic] that, as [sic] a time in our 
history when pornography and obscene materials are rampant, we are also 
experiencing record levels of promiscuity, veneral [sic] disease, herpes, 
acquired immune deficiency syndrome (AIDS), abortion, divorce, family 
breakdown, and related problems. At a minimum, pornography lowers 
the general moral tone of society and contributes to social problems that 
were minimal or nonexistent in earlier periods of our history.” 130 Cong. 
Rec. 844 (1984). The amendment was enacted in the Act of Oct. 12, 1984, 
Pub. L. 98-473, 98 Stat. 2143, codified at 18 U. S. C. § 1961(1) (1982 ed., 
Supp. IV).

20 “To the extent, therefore, that regulation of pornography constitutes 
an abridgment of the freedom of speech, or an abridgment of the freedom 
of the press, it is at least presumptively unconstitutional. And even if 
some or all forms of regulation of pornography are seen ultimately not to 
constitute abridgments of the freedom of speech or the freedom of the 
press, the fact remains that the Constitution treats speaking and printing 
as special, and thus the regulation of anything spoken or printed must be 
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right to possess even materials that are legally obscene. 
Stanley v. Georgia, 394 U. S. 557 (1969). Moreover, public 
interest in access to sexually explicit materials remains 
strong despite continuing efforts to stifle distribution.21

Whatever harm society incurs from the sale of a few ob-
scene magazines to consenting adults is indistinguishable 
from the harm caused by the distribution of a great volume of 
pornographic material that is protected by the First Amend-
ment.22 Elimination of a few obscene volumes or videotapes

examined with extraordinary care. For even when some forms of regula-
tion of what is spoken or printed are not abridgments of the freedom of 
speech, or abridgments of the freedom of the press, such regulations are 
closer to constituting abridgments than other forms of governmental ac-
tion. If nothing else, the barriers between permissible restrictions on 
what is said or printed and unconstitutional abridgments must be scrupu-
lously guarded.” 1 Report, at 249-250.

21 The videotape dealers’ association, for example, reports that in the 
“three-quarters of the nation’s video stores carry[ing] adult titles,” that 
material, often to be viewed by private individuals on their own video cas-
sette recorders, “accounts for about 13% of their business, valued at $250 
million annually.” Groskaufmanis, What Films We May Watch: Videotape 
Distribution and the First Amendment, 136 U. Pa. L. Rev. 1263, 1273, 
n. 75 (1988).

The Attorney General’s Commission on Pornography quotes Geoffrey R. 
Stone, now dean of the University of Chicago Law School, as follows: 
“ ‘[T]he very fact. . . that there is a vast market in our society for sexually 
explicit expression suggests that for many people, this type of speech 
serves what they believe to be, it may be amusement, it m[a]y be contain-
ment, it may be sexual stimulation, it may be fantasy, whatever it is, many 
of us believe that this expression is to our own lives, in some way, valuable. 
That value should not be overlooked.’” 2 Report, at 1269. See also 
Marks v. United States, 430 U. S., at 198 (Ste ve ns  J., concurring in part 
and dissenting in part) (“However distasteful these materials are to some 
of us, they are nevertheless a form of communication and entertainment 
acceptable to a substantial segment of society; otherwise, they would have 
no value in the marketplace”).

22 The Attorney General’s Commission on Pornography highlighted this 
fact as follows:
“A central part of our mission has been to examine the question whether 
pornography is harmful. In attempting to answer this question, we have 
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from an adult bookstore’s shelves thus scarcely serves the 
State’s purpose of controlling public morality. But the 
State’s RICO/CRRA scheme, like the Federal RICO law, 18 
U. S. C. §1961 et seq., after which it was patterned, 504 
N. E. 2d, at 560, furnishes prosecutors with “drastic meth-
ods” for curtailing undesired activity.23 The Indiana RICO/ 
CRRA statutes allow prosecutors to cast wide nets24 and 
seize, upon a showing that two obscene materials have been 
sold, or even just exhibited, all of a store’s books, magazines, 
films, and videotapes—the obscene, those nonobscene yet 
sexually explicit, and even those devoid of sexual reference.25 

made a conscious decision not to allow our examination of the harm ques-
tion to be constricted by the existing legal/constitutional definition of the 
legally obscene.” 1 Report, at 299.

“As a result, our inquiry into harm encompasses much material that may 
not be legally obscene, and also encompasses much material that would not 
generally be considered ‘pornographic’ as we use that term here.” Id., at 
302.
“To a number of us, the most important harms must be seen in moral 
terms, and the act of moral condemnation of that which is immoral is not 
merely important but essential. From this perspective there are acts that 
need be seen not only as causes of immorality but as manifestations of it. 
Issues of human dignity and human decency, no less real for their lack of 
scientific measurability, are for many of us central to thinking about the 
question of harm. And when we think about harm in this way, there are 
acts that must be condemned not because the evils of the world will 
thereby be eliminated, but because conscience demands it.” Id., at 303.

23 “Drastic methods to combat [organized crime] are essential, and we 
must develop law enforcement measures at least as efficient as those of or-
ganized crime.” 116 Cong. Rec. 35199 (1970) (remarks of Rep. Rodino). 
See also Russello v. United States, 464 U. S. 16, 26-29 (1983); United 
States v. Turkette, 452 U. S. 576, 586-593 (1981).

24 Cf. United States v. Elliott, 571 F. 2d 880, 903 (CA5) (“[T]he [Federal] 
RICO net is woven tightly to trap even the smallest fish”), cert, denied, 
439 U. S. 953 (1978).

25 The Court of Appeals of Indiana made this observation, 479 N. E. 2d, 
at 601:
“[T]he state concedes that the obscenity of the seized inventories of books, 
magazines, and films is irrelevant and need not even be alleged. This ar-
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Reported decisions indicate that the enforcement of Indiana’s 
RICO/CRRA statutes has been primarily directed at adult 
bookstores.26 Patently, successful prosecutions would ad-

gument reflects an accurate reading of the statutes but also reveals the 
deeply-flawed nature of the regulatory scheme as a response to obscenity. 
May avant-garde booksellers and theaters be padlocked and forfeited to 
the state upon a showing that alongside literary, political, and cinematic 
classics, they have twice disseminated controversial works subsequently 
adjudged to be obscene? . . . [T]he guarantees of the First Amendment 
mean nothing if the state may arrogate such discretion over the continued 
existence of bookstores and theaters.”
The State Supreme Court did not deny that the RICO/CRRA Acts permit-
ted that result, but rather professed faith that prosecutors would not abuse 
the power given them under the statutes. 504 N. E. 2d, at 565, rev’g 479 
N. E. 2d 578 (Ind. App. 1985).

Even the suppression only of sex-oriented materials on the borderline 
between protected and unprotected speech might remove a vast number of 
materials from circulation. See Dietz & Sears, Pornography and Obscen-
ity Sold in “Adult Bookstores”: A Survey of 5132 Books, Magazines, and 
Films in Four American Cities, 21 U. Mich. J. L. Ref. 7, 42 (1987-1988) 
(36% of materials in adult bookstores surveyed would be obscene “in the 
eyes of a juror with sexually liberal attitudes and values,” while 100% 
would be obscene “in the eyes of those with sexually traditional attitudes 
and values”).

26 In five of the eight reported opinions reviewing prosecutions pursuant 
to Indiana’s RICO/CRRA statutes, the predicate offenses are obscenity vi-
olations. Sappenfield v. Indiana, 574 F. Supp. 1034 (ND Ind. 1983) (dis-
missing for lack of standing suit by petitioner in No. 87-614 seeking to pre-
vent prosecutor in LaPorte County from adding civil sanctions to criminal 
RICO prosecution already under way there); 4447 Corp. v. Goldsmith, 504 
N. E. 2d 559 (Ind. 1987) (case below), rev’g 479 N. E. 2d 578 (Ind. App. 
1985) (Allen and Marion Counties); Studio Art Theatre of Evansville, Inc. 
v. State, 530 N. E. 2d 750 (Ind. App. 1988) (upholding RICO convictions in 
Vanderburgh County, based on alleged sale of movies harmful to minors); 
State v. Sappenfield, 505 N. E. 2d 504 (Ind. App. 1987) (Howard County). 
See also J. N. S., Inc. v. Indiana, 712 F. 2d 303 (CA7 1983) (dismissing for 
lack of standing Indianapolis distributors’ suit challenging constitutionality 
of CRRA).

The first Federal RICO prosecution based on obscenity violations oc-
curred in United States v. Pryba, Crim. No. 87-00208-A (ED Va., Nov. 
10, 1987). After the District Court had rejected constitutional challenges 
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vance significantly the State’s efforts to silence immoral 
speech and repress immoral thoughts.

In my opinion it is fair to identify the effect of Indiana’s 
RICO/CRRA Acts as the specific purpose of the legislation.27 
The most realistic interpretation of the Indiana Legislature’s 
intent in making obscenity a RICO predicate offense is to 
expand beyond traditional prosecution of legally obscene 
materials into restriction of materials that, though constitu-
tionally protected, have the same undesired effect on the 
community’s morals as those that are actually obscene.28 

to the inclusion of obscenity offenses in the Federal RICO statute, 674 F. 
Supp. 1504 (ED Va. 1987), a jury found defendants “‘guilty of interstate 
distribution of $105.30 worth of obscene material and decided that Dennis 
Pryba’s three Washington, D. C., area hardcore bookstores and eight vid-
eotape clubs [valued at $1 million] were forfeitable under the terms of the 
RICO statute.’ ” Eggenberger, RICO vs. Dealers in Obscene Matter: The 
First Amendment Battle, 22 Colum. J. L. & Soc. Probs. 71 (1988) (quoting 
Hayes, A Jury Wrestles with Pornography, American Lawyer 96, 97 (Mar. 
1988)).

27 “Frequently the most probative evidence of intent will be objective ev-
idence of what actually happened rather than evidence describing the sub-
jective state of mind of the actor. For normally the actor is presumed to 
have intended the natural consequences of his deeds. This is particularly 
true in the case of governmental action which is frequently the product 
of compromise, of collective decisionmaking, and of mixed motivation.” 
Washington v. Davis, 426 U. S. 229, 253 (1976) (Stev ens , J., concurring). 
See also Near v. Minnesota ex rel. Olson, 283 U. S. 697, 708 (1931) (“[I]n 
passing upon constitutional questions . . . , the statute must be tested by 
its operation and effect”).

“Indiana is far from the only governmental entity to have moved 
against undesirable, sexually explicit materials in this manner. Of 26 
States besides Indiana that have passed laws patterned after the Fed-
eral RICO statute, 14 include violations of obscenity laws as predicate of-
fenses upon which a RICO-type prosecution may be based. Ariz. Rev. 
Stat. Ann. § 13-2301(D)(4)(u) (Supp. 1988-1989); Colo. Rev. Stat. § 18- 
17-103(5)(b)(VI) (1986); Del. Code Ann., Tit. 11, §§ 1502(9)(a), (9)(b)(7) 
(1987); Fla. Stat. § 895.02(l)(a)(27) (1987); Ga. Code Ann. §16-14-3(3) 
(A)(xii) (1988); Idaho Code § 18-7803(8) (Supp. 1988); N. J. Stat. Ann. 
§2C:41-l(e) (West Supp. 1988-1989); N. C. Gen. Stat. § 75D-3(c)(2) (1987); 
N. D. Cent. Code § 12.1-06.1-01(2)(e)(17) (Supp. 1987); Ohio Rev. Code
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Fulfillment of that intent surely would overflow the bound-
aries imposed by the Constitution.

The Court properly holds today that when the predicate of-
fenses are obscenity violations, the State may not undertake 
the pretrial seizures of expressive materials that Indiana’s 
RICO/CRRA legislation authorizes. See ante, at 66-67. 
Yet it does so only after excluding from its holding pretrial 
seizures of “nonexpressive property,” ante, at 67, n. 12, and 
“assuming] without deciding that bookstores and their con-
tents are forfeitable” and otherwise subject to CRRA’s post-
trial civil sanctions. Ante, at 65, and n. 11. I would extend 
the Court’s holding to prohibit the seizure of these stores’ in-
ventories, even after trial, based on nothing more than a 
“pattern” of obscenity misdemeanors.

For there is a difference of constitutional dimension be-
tween an enterprise that is engaged in the business of selling 
and exhibiting books, magazines, and videotapes and one that 
is engaged in another commercial activity, lawful or unlawful. 
A bookstore receiving revenue from sales of obscene books is 
not the same as a hardware store or pizza parlor funded by 
loan-sharking proceeds. The presumptive First Amendment

Ann. §§2923.31(I)(1), (I)(2) (1987); Okla. Stat., Tit. 22, § 1402(10)(v) (Supp. 
1988); Ore. Rev. Stat. §§ 166.715(6)(a)(T), (6)(b) (1987); Utah Code Ann. 
§ 76-10-1602(4)(fff )-(iii), (zzz) (Supp. 1988); Wash. Rev. Code §9A.82.010 
(14)(s) (Supp. 1988).

The trend toward using RICO statutes to enforce obscenity laws com-
ports with the urgings of the Attorney General’s Commission on Pornogra-
phy. 1 Report, at 435 (Recommendation “10. STATE LEGISLATURES 
SHOULD ENACT A RACKETEER INFLUENCED CORRUPT ORGA-
NIZATIONS (RICO) STATUTE WHICH HAS OBSCENITY AS A 
PREDICATE ACT”); id., at 437 (Recommendation “15. THE DEPART-
MENT OF JUSTICE AND UNITED STATES ATTORNEYS SHOULD 
USE THE RACKETEER INFLUENCED CORRUPT ORGANIZA-
TION ACT (RICO) AS A MEANS OF PROSECUTING MAJOR PRO-
DUCERS AND DISTRIBUTORS OF OBSCENE MATERIAL”); id., at 
464, 498, 515. Cf. id., at 433, 465, 472, 497 (recommending that Federal 
and State Governments enact statutes authorizing forfeitures even if two 
predicate offenses cannot be proved, barring a RICO prosecution).
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protection accorded the former does not apply either to the 
predicate offense or to the business use in the latter. Seldom 
will First Amendment protections have any relevance to the 
sanctions that might be invoked against an ordinary commer-
cial establishment. Nor will use of RICO/CRRA sanctions to 
rid that type of enterprise of illegal influence, even by closing 
it, engender suspicion of censorial motive. Prosecutors in 
such cases desire only to purge the organized-crime taint; 
they have no interest in deterring the sale of pizzas or hard-
ware. Sexually explicit books and movies, however, are 
commodities the State does want to exterminate. The RICO/ 
CRRA scheme promotes such extermination through elimina-
tion of the very establishments where sexually explicit speech 
is disseminated.

Perhaps all, or virtually all, of the protected films and 
publications that petitioners offer for sale are so objection-
able that their gales should only be permitted in secluded 
areas. Cf. Young v. American Mini Theatres, Inc., 427 
U. S. 50 (1976). Many sexually explicit materials are little 
more than noxious appendages to a sprawling media indus-
try. It is nevertheless true that a host of citizens desires 
them, that at best remote and indirect injury to third parties 
flows from them, and that purchasers have a constitutional 
right to possess them. The First Amendment thus requires 
the use of “sensitive tools” to regulate them. Speiser v. 
Randall, 357 U. S. 513, 525 (1958). Indiana’s RICO/CRRA 
statutes arm prosecutors not with scalpels to excise obscene 
portions of an adult bookstore’s inventory but with sickles to 
mow down the entire undesired use. This the First Amend-
ment will not tolerate. “‘[I]t is better to leave a few . . . 
noxious branches to their luxuriant growth, than, by pruning 
them away, to injure the vigour of those yielding the proper 
fruits,’”29 for the “right to receive information and ideas,

aNear v. Minnesota ex rel. Olson, 283 U. S., at 718 (Hughes, C. J.) 
(quoting 4 Writings of James Madison 544 (1865)).
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regardless of their social worth, is fundamental to our free 
society.”30

Accordingly, I would reverse the decision in No. 87-614. 
In No. 87-470, I would not only invalidate the pretrial sei-
zures but would also direct that the complaint be dismissed.

30 Stanley v. Georgia, 394 U. S. 557, 564 (1969) (citation omitted).



BLANCHARD v. BERGERON 87
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BLANCHARD v. BERGERON et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 87-1485. Argued November 28, 1988—Decided February 21, 1989

After a jury awarded petitioner $10,000 in damages on his claim that 
respondent sheriff’s deputy had beaten him and thereby deprived him 
of his civil rights under 42 U. S. C. § 1983, the Federal District Court 
awarded him $7,500 in attorney’s fees under 42 U. S. C. § 1988, which 
provides that the court, “in its discretion, may allow ... a reasonable 
attorney’s fee” to a prevailing party in certain federal civil rights actions, 
including those under § 1983. The Court of Appeals reduced the fee 
award to $4,000, ruling that petitioner’s 40% contingent-fee arrangement 
with his lawyer served as a cap on the amount of fees that could be 
awarded. The court also found that hours billed for the time of law 
clerks and paralegals were not compensable since they would be included 
within the contingency fee.

Held:
1. An attorney’s fee allowed under § 1988 is not limited to the amount 

provided in the plaintiff’s contingent-fee arrangement with his counsel. 
To hold otherwise would be inconsistent with the statute, which broadly 
requires all defendants to pay a reasonable fee to all prevailing plaintiffs 
if ordered to do so by the court acting in, its sound judgment and in light 
of all the circumstances of the case. This Court’s decisions have re-
quired that the initial estimate of a reasonable court-awarded fee be 
calculated by multiplying prevailing billing rates by the hours reasonably 
expended on successful claims, which “lodestar” figure may then be 
adjusted by other factors. The Court has never suggested that any one 
such factor should substitute for the lodestar approach. In fact, the 
lodestar figure is entitled to a strong presumption of reasonableness and 
prevents a “windfall” for attorneys in § 1983 actions by guaranteeing that 
they receive only the reasonable worth of the services rendered. Thus, 
as § 1988’s legislative history confirms, a private fee arrangement is but 
one of the many factors to be considered and cannot, standing alone, im-
pose an automatic limitation on the exercise of the trial judge’s discre-
tion, which is central to the operation of the statute. Moreover, such 
a limitation might place an undesirable emphasis on the importance of 
the recovery of damages, whereas § 1988 makes no distinction between 
damages actions and equitable suits but was intended to encourage meri-
torious claims, irrespective of their nature, because of the benefits of 



88 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

civil rights litigation for the named plaintiff and for society at large. 
Fee awards in § 1983 damages cases should not be modeled upon the 
contingent-fee arrangements used in personal injury litigation, which 
benefits only the individual plaintiff. Pp. 91-96.

2. Since the Court of Appeals erred in ruling that the fee award was 
controlled by the contingency arrangement, it must consider the deter-
mination of the total fee award on remand. P. 97.

831 F. 2d 563, reversed and remanded.

Whit e , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Brenn an , Marsh al l , Bla ck mun , Steve ns , O’Con no r , and 
Ken ne dy , JJ., joined. Scal ia , J., filed an opinion concurring in part and 
concurring in the judgment, post, p. 97.

William W. Rosen argued the cause for petitioner. With 
him on the brief was Charles J. Pisano.

Edmond L. Guidry III argued the cause and filed a brief 
for respondent. *

Justic e  Whit e  delivered the opinion of the Court.
The issue before us is whether an attorney’s fee allowed 

under 42 U. S. C. § 1988 is limited to the amount provided in 
a contingent-fee arrangement entered into by a plaintiff and 
his counsel.

I
Petitioner Arthur J. Blanchard brought suit in the United 

States District Court for the Western District of Louisiana 
alleging violations of his civil rights under 42 U. S. C. § 1983. 
Blanchard asserted that he was beaten by Sheriff’s Deputy 
James Bergeron while he was in Oudrey’s Odyssey Lounge. 
Blanchard brought his claim against the deputy, the sheriff, 
and the St. Martin Parish Sheriff’s Department. He also 
joined with his civil rights claim a state-law negligence claim 
against the above defendants and against the owners and a 

* Briefs of amici curiae urging reversal were filed for the Advocacy 
Center for the Elderly and Disabled by M. David Gelfand; for Farnsworth, 
Saperstein & Seligman et al. by Guy T. Saperstein, Antonia Hernandez, 
and E. Richard Larson; and for the National Association of Legal Assist-
ants, Inc., by John A. DeVault III.
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manager of the lounge and the lounge itself. The case was 
tried and a jury awarded Blanchard compensatory damages 
in the amount of $5,000 and punitive damages in the amount 
of $5,000 on his § 1983 claim. Under the provisions of 42 
U. S. C. § 1988, which permit the award of attorney’s fees to 
a prevailing party in certain federal civil rights actions,1 
Blanchard sought attorney’s fees and costs totaling more 
than $40,000. The District Court, after reviewing the billing 
and cost records furnished by counsel, awarded $7,500 in at-
torney’s fees and $886.92 for costs and expenses.1 2

1 The Civil Rights Attorney’s Fees Awards Act of 1976, Pub. L. 94-559, 
90 Stat. 2641, as set forth in 42 U. S. C. § 1988 states:

“. . . In any action or proceeding to enforce a provision of sections 1981, 
1982, 1983, 1985, and 1986 of this title, title IX of Public Law 92-318, or 
title VI of the Civil Rights Act of 1964, the court, in its discretion, may 
allow the prevailing party, other than the United States, a reasonable at-
torney’s fee as part of the costs.”

The section states that the court “in its discretion” may allow a fee, but 
that discretion is not without limit: the prevailing party “should ordinarily 
recover an attorney’s fee unless special circumstances would render such 
an award unjust.” Newman v. Piggie Park Enterprises, Inc., 390 U. S. 
400, 402 (1968); Hensley v. Eckerhart, 461 U. S. 424, 429 (1983).

2 The District Court referred to the guidelines announced by this Court 
in Hensley n . Eckerhart, 461 U. S. 424 (1983), for determining the calcula-
tion of fee awards. In that case, we said that “[t]he most useful starting 
point for determining the amount of a reasonable fee is the number of hours 
reasonably expended on the litigation multiplied by a reasonable hourly 
rate.” Id., at 433. We also went on to say that “[t]he district court. . . 
should exclude from this initial fee calculation hours that were not ‘rea-
sonably expended’” on the litigation. Id., at 434, quoting S. Rep. 
No. 94-1011, p. 6 (1976). The District Court here first determined that 
the plaintiff, Blanchard, was a prevailing party. Then, to arrive at a rea-
sonable fee, the court multiplied what it deemed to be the reasonable hours 
expended on the litigation by a reasonable hourly rate. This lodestar fig-
ure was then further reduced by the District Court based on its consider-
ations of “the elemental nature of this litigation and the contingency fee 
arrangement entered.” App. to Pet. for Cert. 14A (ruling in Civil Action 
No. 83-0755, filed Oct. 23, 1986; Record 363, 370). Accordingly, the Dis-
trict Court adjusted its lodestar of $9,720 downward to the awarded fee of 
$7,500. We express no opinion on the number of hours reasonably ex-
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Petitioner appealed this award to the Court of Appeals for 
the Fifth Circuit, seeking to increase the award. The Court 
of Appeals, however, reduced the award because petitioner 
had entered into a contingent-fee arrangement with his law-
yer,3 under which the attorney was to receive 40% of any 
damages awarded should petitioner prevail in his suit. While 
recognizing that other Circuits had different views, the court 
held that it was bound by its prior decision in Johnson v. Geor-
gia Highway Express, Inc., 488 F. 2d 714, 718 (1974), to rule 
that the contingency-fee agreement “serves as a cap on the 
amount of attorney’s fee to be awarded.” 831 F. 2d 563, 564 
(1987). The court further found that hours billed for the 
time of law clerks and paralegals were not compensable since 
they would be included within the contingency fee. Ibid. 
Accordingly, the court limited the fee award to 40% of the 
$10,000 damages award—$4,000.

Because other Courts of Appeals have concluded that a 
§1988 fee award should not be limited by a contingent-fee 
agreement between the attorney and his client,4 we granted 
certiorari to resolve the conflict, 487 U. S. 1217 (1988). We 
now reverse.

pended on this litigation or on the reasonable hourly rate for the work in-
volved here or even whether the District Court correctly characterized the 
nature of the litigation as “elemental.”

8 Blanchard’s attorney when he filed his original complaint on March 29, 
1983, was Charles Pisano. On June 11, 1984, the District Court granted a 
motion substituting William Rosen as counsel.

* Cooper v. Singer, 719 F. 2d 1496, 1507 (CAIO 1983); Lusby v. T. G. & 
Y, Stores, Inc., 749 F. 2d 1423 (CAIO 1984), cert, denied, 474 U. S. 818 
(1985); Sisco v. J. S. Alberici Constr. Co., 733 F. 2d 55, 56 (CA8 1984); 
Sanchez v. Schwartz, 688 F. 2d 503, 505 (CA7 1982). The Fifth Circuit is 
not alone, however, in holding that a contractual agreement between a 
§ 1983 plaintiff and counsel should govern the award of attorney’s fees 
under § 1988. See Pharr n . Housing Authority of Prichard, 704 F. 2d 
1216 (CA11 1983).
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II

Section 1988 provides that the court, “in its discretion, may 
allow ... a reasonable attorney’s fee ... .” The section 
does not provide a specific definition of “reasonable” fee, and 
the question is whether the award must be limited to the 
amount provided in a contingent-fee agreement. The legis-
lative history of the Act is instructive insofar as it tells us: 
“In computing the fee, counsel for prevailing parties should 
be paid, as is traditional with attorneys compensated by a 
fee-paying client, ‘for all time reasonably expended on a mat-
ter.’” S. Rep. No. 94-1011, p. 6 (1976) (citing Davis v. 
County of Los Angeles, 8 EPD 519444 (CD Cal. 1974); and 
Stanford Daily v. Zurcher, 64 F. R. D. 680, 684 (ND Cal. 
1974)).

In many past cases considering the award of attorney’s 
fees under § 1988, we have turned our attention to Johnson 
v. Georgia Highway Express, Inc., supra, a case decided be-
fore the enactment of the Civil Rights Attorney’s Fee Award 
Act of 1976. As we stated in Hensley v. Eckerhart, 461 
U. S. 424,429-431 (1983), Johnson provides guidance to Con-
gress’ intent because both the House and Senate Reports 
refer to the 12 factors set forth in Johnson for assessing the 
reasonableness of an attorney’s fee award.5 The Senate Re-

6 The 12 factors set forth by the Johnson court for determining fee 
awards under § 706(k) of Title VII of the Civil Rights Act of 1964, 42 
U. S. C. § 2000e-5(k) are: (1) the time and labor required; (2) the novelty 
and difficulty of the questions; (3) the skill requisite to perform the legal 
service properly; (4) the preclusion of other employment by the attorney 
due to acceptance of the case; (5) the customary fee; (6) whether the fee is 
fixed or contingent; (7) time limitations imposed by the client or the circum-
stances; (8) the amount involved and the results obtained; (9) the experi-
ence, reputation, and ability of the attorneys; (10) the “undesirability” of 
the case; (11) the nature and length of the professional relationship with the 
client; and (12) awards in similar cases. 488 F. 2d, at 717-719. 
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port, in particular, refers to three District Court decisions 
that “correctly applied” the 12 factors laid out in Johnson*  

In the course of its discussion of the factors to be consid-
ered by a court in awarding attorney’s fees, the Johnson 
court dealt with fee arrangements:

“ ‘Whether or not [a litigant] agreed to pay a fee and in 
what amount is not decisive. Conceivably, a litigant 
might agree to pay his counsel a fixed dollar fee. This 
might be even more than the fee eventually allowed by 
the court. Or he might agree to pay his lawyer a per-
centage contingent fee that would be greater than the 
fee the court might ultimately set. Such arrangements 
should not determine the court’s decision. The criterion 
for the court is not what the parties agree but what is 
reasonable.’” 488 F. 2d, at 718 (quoting Clark v. 
American Marine Corp., 320 F. Supp. 709, 711 (ED La. 
1970), aff’d 437 F. 2d 959 (CA5 1971)).

Yet in the next sentence, Johnson says “In no event, how-
ever, should the litigant be awarded a fee greater than he is 
contractually bound to pay, if indeed the attorneys have con-
tracted as to amount.” 488 F. 2d, at 718. This latter state-
ment, never disowned in the Circuit, was the basis for the de-
cision below. But we doubt that Congress embraced this 
aspect of Johnson, for it pointed to the three District Court 
cases in which the factors are “correctly applied.” Those 
cases clarify that the fee arrangement is but a single factor 
and not determinative. In Stanford Daily n . Zurcher, 64 
F. R. D. 680 (ND Cal. 1974), aff’d, 550 F. 2d 464 (CA9 1977), 
rev’d on other grounds, 436 U. S. 547 (1978), for example,

6 “The appropriate standards, see Johnson v. Georgia Highway Ex-
press, 488 F. 2d 714 (5th Cir. 1974), are correctly applied in such cases as 
Stanford Daily v. Zurcher, 64 F. R. D. 680 (N. D. Cal. 1974); Davis v. 
County of Los Angeles, 8 E. P. D. H 9444 (C. D. Cal. 1974); and Swann v. 
Charlotte-Mecklenburg Board of Education, 66 F. R. D. 483 (W. D. N. C. 
1975). These cases have resulted in fees which are adequate to attract 
competent counsel, but which do not produce windfalls to attorneys.” S. 
Rep. No. 94-1011, p. 6 (1976).
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the District Court considered a contingent-fee arrangement 
to be a factor, but not dispositive, in the calculation of a 
fee award. In Davis v. County of Los Angeles, supra, the 
court permitted a fee award to counsel in a public interest 
firm which otherwise would have been entitled to no fee. Fi-
nally, in Swann v. Charlotte-Mecklenburg Board of Educa-
tion, 66 F. R. D. 483 (WDNC 1975), the court stated that 
reasonable fees should be granted regardless of the individual 
plaintiff’s fee obligations. Johnson's “list of 12” thus pro-
vides a useful catalog of the many factors to be considered in 
assessing the reasonableness of an award of attorney’s fees; 
but the one factor at issue here, the attorney’s private fee 
arrangement, standing alone, is not dispositive.

The Johnson contingency-fee factor is simply that, a fac-
tor. The presence of a pre-existing fee agreement may aid 
in determining reasonableness. “‘The fee quoted to the 
client or the percentage of the recovery agreed to is helpful 
in demonstrating the attorney’s fee expectations when he 
accepted the case.’” Pennsylvania v. Delaware Valley Citi-
zens' Council for Clean Air, 483 U. S. 711, 723 (1987) quot-
ing Johnson, 488 F. 2d, at 718. But as we see it, a 
contingent-fee contract does not impose an automatic ceiling 
on an award of attorney’s fees, and to hold otherwise would 
be inconsistent with the statute and its policy and purpose.

As we understand § 1988’s provision for allowing a “reason-
able attorney’s fee,” it contemplates reasonable compensa-
tion, in light of all of the circumstances, for the time and 
effort expended by the attorney for the prevailing plaintiff, 
no more and no less. Should a fee agreement provide less 
than a reasonable fee calculated in this manner, the defend-
ant should nevertheless be required to pay the higher 
amount. The defendant is not, however, required to pay the 
amount called for in a contingent-fee contract if it is more 
than a reasonable fee calculated in the usual way. It is true 
that the purpose of § 1988 was to make sure that competent 
counsel was available to civil rights plaintiffs, and it is of 
course arguable that if a plaintiff is able to secure an attorney 
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on the basis of a contingent or other fee agreement, the pur-
pose of the statute is served if the plaintiff is bound by his 
contract. On that basis, however, the plaintiff should re-
cover nothing from the defendant, which would be plainly 
contrary to the statute. And Congress implemented its pur-
pose by broadly requiring all defendants to pay a reasonable 
fee to all prevailing plaintiffs, if ordered to do so by the court. 
Thus it is that a plaintiff’s recovery will not be reduced by 
what he must pay his counsel. Plaintiffs who can afford to 
hire their own lawyers, as well as impecunious litigants, may 
take advantage of this provision. And where there are law-
yers or organizations that will take a plaintiff’s case without 
compensation, that fact does not bar the award of a reason-
able fee. All of this is consistent with and reflects our deci-
sions in cases involving court-awarded attorney’s fees.

Hensley n . Eckerhart, 461 U. S. 424 (1983), directed lower 
courts to make an initial estimate of reasonable attorney’s 
fees by applying prevailing billing rates to the hours reason-
ably expended on successful claims. And we have said re-
peatedly that “[t]he initial estimate of a reasonable attorney’s 
fee is properly calculated by multiplying the number of hours 
reasonably expended on the litigation times a reasonable 
hourly rate.” Blum n . Stenson, 465 U. S. 886, 888 (1984). 
The courts may then adjust this lodestar calculation by other 
factors. We have never suggested that a different approach 
is to be followed in cases where the prevailing party and his 
(or her) attorney have executed a contingent-fee agreement. 
To the contrary, in Hensley and in subsequent cases, we have 
adopted the lodestar approach as the centerpiece of attor-
ney’s fee awards. The Johnson factors may be relevant in 
adjusting the lodestar amount, but no one factor is a substi-
tute for multiplying reasonable billing rates by a reasonable 
estimation of the number of hours expended on the litigation. 
In Blum, we rejected, as contrary to congressional intent, 
the notion that fees are to be calculated on a cost-based 
standard. Further, as we said in Blum, “Congress did not
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intend the calculation of fee awards to vary depending on 
whether plaintiff was represented by private counsel or by a 
nonprofit legal services organization.” 465 U. S., at 894. 
That a nonprofit legal services organization may contractu-
ally have agreed not to charge any fee of a civil rights plain-
tiff does not preclude the award of a reasonable fee to a pre-
vailing party in a § 1983 action, calculated in the usual way.

It is clear that Congress “intended that the amount of fees 
awarded ... be governed by the same standards which pre-
vail in other types of equally complex Federal litigation . . . 
and not be reduced because the rights involved may be non- 
pecuniary in nature.” S. Rep. No. 94-1011, at 6. “The pur-
pose of § 1988 is to ensure ‘effective access to the judicial 
process’ for persons with civil rights grievances.” Hensley, 
supra, at 429, quoting H. R. Rep. No. 94-1558, p. 1 (1976). 
Even when considering the award of attorney’s fees under 
the Clean Air Act, 42 U. S. C. §7401, the Court has applied 
the § 1988 approach, stating: “A strong presumption that the 
lodestar figure—the product of reasonable hours times a rea-
sonable rate—represents a ‘reasonable fee’ is wholly consist-
ent with the rationale behind the usual fee-shifting statute 
. . . .” Pennsylvania v. Delaware Valley Citizens’ Council 
for Clean Air, 478 U. S. 546, 565 (1986).

If a contingent-fee agreement were to govern as a strict 
limitation on the award of attorney’s fees, an undesirable em-
phasis might be placed on the importance of the recovery of 
damages in civil rights litigation. The intention of Congress 
was to encourage successful civil rights litigation, not to 
create a special incentive to prove damages and shortchange 
efforts to seek effective injunctive or declaratory relief. Af-
firming the decision below would create an artificial dis-
incentive for an attorney who enters into a contingent-fee 
agreement, unsure of whether his client’s claim sounded in 
state tort law or in federal civil rights, from fully exploring all 
possible avenues of relief. Section 1988 makes no distinction 
between actions for damages and suits for equitable relief.
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Congress has elected to encourage meritorious civil rights 
claims because of the benefits of such litigation for the named 
plaintiff and for society at large, irrespective of whether the 
action seeks monetary damages.

It should also be noted that we have not accepted the con-
tention that fee awards in § 1983 damages cases should be 
modeled upon the contingent-fee arrangements used in per-
sonal injury litigation. “[W]e reject the notion that a civil 
rights action for damages constitutes nothing more than a 
private tort suit benefiting only the individual plaintiffs 
whose rights were violated. Unlike most private tort liti-
gants, a civil rights plaintiff seeks to vindicate important 
civil and constitutional rights that cannot be valued solely in 
monetary terms.” Riverside v. Rivera, 477 U. S. 561, 574 
(1986).

Respondent cautions us that refusing to limit recovery to 
the amount of the contingency agreement will result in a 
“windfall” to attorneys who accept § 1983 actions. Yet the 
very nature of recovery under § 1988 is designed to prevent 
any such “windfall.” Fee awards are to be reasonable, rea-
sonable as to billing rates and reasonable as to the number of 
hours spent in advancing the successful claims. Accord-
ingly, fee awards, properly calculated, by definition will rep-
resent the reasonable worth of the services rendered in vin-
dication of a plaintiff’s civil rights claim. It is central to the 
awarding of attorney’s fees under § 1988 that the district 
court judge, in his or her good judgment, make the assess-
ment of what is a reasonable fee under the circumstances of 
the case. The trial judge should not be limited by the con-
tractual fee agreement between plaintiff and counsel.

The contingent-fee model, premised on the award to an 
attorney of an amount representing a percentage of the 
damages, is thus inappropriate for the determination of fees 
under § 1988. The attorney’s fee provided for in a contingent-
fee agreement is not a ceiling upon the fees recoverable under 
§ 1988. Accordingly, we reverse and remand.
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Ill

Blanchard also complains of the failure of the court below 
to award fees in compensation for the time of paralegals and 
law clerks. Because the Court of Appeals held that recovery 
for legal fees was to be limited by the contingency agree-
ment, that court never addressed the issue of separate billing 
for legal assistants. “[A]ny hours ‘billed’ by law clerks or 
paralegals would also naturally be included within the contin-
gency fee.” 831 F. 2d, at 564. Since we hold today that the 
contingency-fee arrangement does not control the award for 
attorney’s fees, the determination of the total fee will be con-
sidered on remand. We reserve for another day the ques-
tion whether legal assistants’ fees should be included in the 
award.

Accordingly, the judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings 
consistent with.this opinion.

So ordered.

Just ic e  Scali a , concurring in part and concurring in the 
judgment.

I concur in the judgment and join the opinion of the Court 
except that portion which rests upon detailed analysis of the 
Fifth Circuit’s opinion in Johnson n . Georgia Highway Ex-
press, Inc., 488 F. 2d 714 (1974), and the District Court 
decisions in Swann v. Charlotte-Mecklenburg Board of Edu-
cation, 66 F. R. D. 483 (WDNC 1975); Stanford Daily v. Zur- 
cher, 64 F. R. D. 680 (ND Cal. 1974); and Davis n . County 
of Los Angeles, 8 EPD 119444 (CD Cal. 1974). See ante, at 
91-93. The Court carefully examines those opinions, sepa-
rating holding from dictum, much as a lower court would 
study our opinions in order to be faithful to our guidance. 
The justification for this role reversal is that the Senate and 
House Committee Reports on the Civil Rights Attorney’s 
Fees Awards Act of 1976 referred approvingly to Johnson, 
and the Senate Report alone referred to the three District
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Court opinions as having “correctly applied” Johnson. The 
Court resolves the difficulty that Johnson contradicts the 
three District Court opinions on the precise point at issue 
here by concluding in effect that the analysis in Johnson was 
dictum, whereas in the three District Court opinions it was a 
holding. Despite the fact that the House Report referred 
only to Johnson, and made no mention of the District Court 
cases, the Court “doubt[s] that Congress embraced this as-
pect of Johnson, for it pointed to the three District Court 
cases in which the factors are ‘correctly applied.’” Ante, 
at 92.

In my view Congress did no such thing. Congress is 
elected to enact statutes rather than point to cases, and its 
Members have better uses for their time than poring over 
District Court opinions. That the Court should refer to the 
citation of three District Court cases in a document issued by 
a single committee of a single house as the action of Congress 
displays the level of unreality that our unrestrained use of 
legislative history has attained. I am confident that only a 
small proportion of the Members of Congress read either one 
of the Committee Reports in question, even if (as is not al-
ways the case) the Reports happened to have been published 
before the vote; that very few of those who did read them set 
off for the nearest law library to check out what was actually 
said in the four cases at issue (or in the more than 50 other 
cases cited by the House and Senate Reports); and that no 
Member of Congress came to the judgment that the District 
Court cases would trump Johnson on the point at issue here 
because the latter was dictum. As anyone familiar with 
modern-day drafting of congressional committee reports is 
well aware, the references to the cases were inserted, at best 
by a committee staff member on his or her own initiative, and 
at worst by a committee staff member at the suggestion of a 
lawyer-lobbyist; and the purpose of those references was not 
primarily to inform the Members of Congress what the bill 
meant (for that end Johnson would not merely have been
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cited, but its 12 factors would have been described, which 
they were not), but rather to influence judicial construction. 
What a heady feeling it must be for a young staffer, to know 
that his or her citation of obscure district court cases can 
transform them into the law of the land, thereafter dutifully 
to be observed by the Supreme Court itself.

I decline to participate in this process. It is neither com-
patible with our judicial responsibility of assuring reasoned, 
consistent, and effective application of the statutes of the 
United States, nor conducive to a genuine effectuation of con-
gressional intent, to give legislative force to each snippet of 
analysis, and even every case citation, in committee reports 
that are increasingly unreliable evidence of what the voting 
Members of Congress actually had in mind. By treating 
Johnson and the District Court trilogy as fully authoritative, 
the Court today expands what I regard as our cases’ exces-
sive preoccupation with them—and with the 12-factor John-
son analysis in particular. See, e. g., Blum v. Stenson, 465 
U. S. 886, 893-896, 900 (1984); Hensley v. Eckerhart, 461 
U. S. 424, 429-432, 434-435 (1983). This expansion is all 
the more puzzling because I had thought that in the first 
Delaware Valley case, Pennsylvania v. Delaware Valley 
Citizens’ Council for Clean Air, 478 U. S. 546 (1986), we 
had acknowledged our emancipation from Johnson, see 478 
U. S., at 563-565. Indeed, the plurality opinion in the sec-
ond Delaware Valley case, Pennsylvania v. Delaware Valley 
Citizens’ Council for Clean Air, 483 U. S. 711, 723-724 
(1987) (Delaware Valley II), discussed Johnson and the other 
three cases almost exclusively by way of refuting arguments 
made in reliance upon them in Justic e  Brenn an ’s separate 
opinion in Blum v. Stenson, supra, at 902-903. Moreover, 
the concurring opinion that formed the fifth vote for the judg-
ment in Delaware Valley II did not discuss the four cases at 
all. 483 U. S., at 731-734 (O’Con no r , J., concurring in part 
and concurring in judgment). Except for the few passages 
to which I object, today’s opinion admirably follows our more



100 OCTOBER TERM, 1988

Opinion of Scal ia , J. 489 U. S.

recent approach of seeking to develop an interpretation of the 
statute that is reasonable, consistent, and faithful to its ap-
parent purpose, rather than to achieve obedient adherence to 
cases cited in the committee reports. I therefore join the 
balance of the opinion.



FIRESTONE TIRE & RUBBER CO. v. BRUCH 101

Syllabus

FIRESTONE TIRE & RUBBER CO. ET AL. v. 
BRUCH ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 87-1054. Argued November 30, 1988—Decided February 21, 1989

Petitioner Firestone Tire & Rubber Co. (Firestone) maintained, and was 
the plan administrator and fiduciary of, a termination pay plan and two 
other unfunded employee benefit plans governed by the Employee Re-
tirement Income Security Act of 1974 (ERISA), 29 U. S. C. § 1001 et 
seq. After Firestone sold its Plastics Division to Occidental Petroleum 
Co. (Occidental), respondents, Plastics Division employees who were re-
hired by Occidental, sought severance benefits under the termination 
pay plan, but Firestone denied their requests on the ground that there 
had not been a “reduction in work force” that would authorize benefits 
under the plan’s terms. Several respondents also sought information 
about their benefits under all three plans pursuant to § 1024(b)(4)’s dis-
closure requirements, but Firestone denied those requests on the ground 
that respondents were no longer plan “participants” entitled to informa-
tion under ERISA. Respondents then brought suit for severance bene-
fits under § 1132(a)(1)(B) and for damages under §§ 1132(a)(1)(A) and 
(c)(1)(B) based on Firestone’s breach of its statutory disclosure obliga-
tion. The Federal District Court granted summary judgment for Fire-
stone, holding that the company had satisfied its fiduciary duty as to the 
benefits requests because its decision not to pay was not arbitrary or ca-
pricious, and that it had no disclosure obligation to respondents because 
they were not plan “participants” within the meaning of § 1002(7) at the 
time they requested the information. The Court of Appeals reversed 
and remanded, holding that benefits denials should be subject to de novo 
judicial review rather than review under the arbitrary and capricious 
standard where the employer is itself the administrator and fiduciary of 
an unfunded plan, since deference is unwarranted in that situation given 
the lack of assurance of impartiality on the employer’s part. The Court 
of Appeals also held that the right to disclosure of plan information ex-
tends both to people who are entitled to plan benefits and to those who 
claim to be, but are not, so entitled.

Held:
1. De novo review is the appropriate standard for reviewing Fire-

stone’s denial of benefits to respondents. Pp. 108-115.
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(a) The arbitrary and capricious standard—which was developed 
under the Labor Management Relations Act, 1947 (LMRA) and adopted 
by some federal courts for § 1132(a)(1)(B) actions in light of ERISA’s fail-
ure to provide an appropriate standard of review for that section— 
should not be imported into ERISA on a wholesale basis. The raison 
d’etre for the LMRA standard—the need for a jurisdictional basis in 
benefits denial suits against joint labor-management pension plan trust-
ees whose decisions are not expressly made reviewable by the LMRA— 
is not present in ERISA, which explicitly authorizes suits against fidu-
ciaries and plan administrators to remedy statutory violations, including 
breaches of fiduciary duty and lack of compliance with plans. Without 
this jurisdictional analogy, LMRA principles offer no support for the 
adoption of the arbitrary and capricious standard insofar as § 1132 
(a)(1)(B) is concerned. Pp. 108-110.

(b) Principles of the law of trusts—which must guide the present 
determination under ERISA’s language and legislative history and this 
Court’s decisions interpreting the statute—establish that a denial of 
benefits challenged under § 1132(a)(1)(B) must be reviewed under a de 
novo standard unless the benefit plan expressly gives the plan adminis-
trator or fiduciary discretionary authority to determine eligibility for 
benefits or to construe the plan’s terms, in which cases a deferential 
standard of review is appropriate. The latter exception cannot aid Fire-
stone, since there is no evidence that under the termination pay plan the 
administrator has the power to construe uncertain plan terms or that eli-
gibility determinations are to be given deference. Firestone’s argument 
that plan interpretation is inherently discretionary is belied by other set-
tled trust law principles whereby courts construe trust agreements with-
out deferring to either party’s interpretation. Moreover, ERISA provi-
sions that define a fiduciary as one who “exercises any discretionary 
authority,” give him control over the plan’s operation and administra-
tion, and require that he provide a “full and fair review” of claim denials 
cannot be interpreted to empower him to exercise all his authority in a 
discretionary manner. Adopting Firestone’s interpretation would af-
ford employees and their beneficiaries less protection than they received 
under pre-ERISA cases, which applied a de novo standard in interpret-
ing plans, a result that Congress could not have intended in light of 
ERISA’s stated purpose of “promot[ing] the interest of employees and 
their beneficiaries.” The fact that, after ERISA’s passage, Congress 
failed to act upon a bill to amend § 1132 to provide de novo review of 
benefits denial decisions does not indicate congressional approval of the 
arbitrary and capricious standard that had by then been adopted by most 
courts, since the bill’s demise may have resulted from events having 
nothing to do with Congress’ views on the relative merits of the two
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standards, and since the views of a subsequent Congress form a hazard-
ous basis for inferring the intent of an earlier one. Firestone’s assertion 
that the de novo standard would impose higher administrative and litiga-
tion costs on plans and thereby discourage employers from creating 
plans in contravention of ERISA’s spirit is likewise unpersuasive, since 
there is nothing to foreclose parties from agreeing upon a narrower 
standard of review, and since the threat of increased litigation is not suf-
ficient to outweigh the reasons for a de novo standard. Those reasons 
have nothing to do with the concern for impartiality that guided the 
Court of Appeals, and the de novo standard applies regardless of 
whether the plan at issue is funded or unfunded and whether the admin-
istrator or fiduciary is operating under a conflict of interest. If a plan 
gives discretion to such an official, however, the conflict must be 
weighed as a factor in determining whether there is an abuse of discre-
tion. Pp. 110-115.

2. A “participant” entitled to disclosure under § 1024(b)(4) and to dam-
ages for failure to disclose under § 1132(c)(1)(B) does not include a person 
who merely claims to be, but is not, entitled to a plan benefit. The 
Court of Appeals’ interpretation to the contrary strays far from the stat-
utory language, which does not say that all “claimants” are entitled to 
disclosure; begs*the  question of who is a “participant”; and renders the 
§ 1002(7) definition of “participant” superfluous. Rather, that definition 
of a “participant” as “any employee or former employee . . . who is or 
may become eligible” for benefits must be naturally read to mean either 
an employee in, or reasonably expected to be in, currently covered em-
ployment, or a former employee who has a reasonable expectation of re-
turning to covered employment or a colorable claim to vested benefits. 
Moreover, a claimant must have a colorable claim that (1) he will prevail 
in a suit for benefits, or that (2) eligibility requirements will be fulfilled 
in the future in order to establish that he “may be eligible.” This view 
attributes conventional meanings to the statutory language, since the 
“may become eligible” phrase clearly encompasses all employees in cov-
ered employment and former employees with a colorable claim to vested 
benefits, but simply does not apply to a former employee who has neither 
a reasonable expectation of returning to covered employment nor a col-
orable claim to vested benefits. Congress’ purpose in enacting the 
ERISA disclosure provisions—ensuring that the individual participant 
knows exactly where he stands—will not be thwarted by this natural 
reading of “participant,” since a rational plan administrator or fiduciary 
faced with the possibility of $100-a-day penalties under § 1132(c)(1)(B) 
for failure to disclose would likely opt to provide a claimant with the re-
quested information if there were any doubt that he was a participant, 
especially since the claimant could be required to pay the reasonable 
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costs of producing the information under § 1024(b)(4) and Department of 
Labor regulations. Since the Court of Appeals did not attempt to deter-
mine whether respondents were “participants” with respect to the plans 
about which they sought information, it must do so on remand. Pp. HS-
US.

828 F. 2d 134, affirmed in part, reversed in part, and remanded.

O’Conno r , J., delivered the opinion for a unanimous Court with respect 
to Parts I and II, and the opinion of the Court with respect to Part III, in 
which Rehn qui st , C. J., and Bren nan , Whit e , Marsh al l , Bla ckmun , 
Ste ve ns , and Kenne dy , JJ., joined. Scal ia , J., filed an opinion concur-
ring in part and concurring in the judgment, post, p. 119.

Martin Wald argued the cause for petitioners. With him 
on the briefs were James D. Crawford, Deena Jo Schneider, 
Steve D. Shadowen, and Thomas M. Forman.

David M. Silberman argued the cause for respondents. 
With him on the brief were Laurence Gold, Paula R. Marko-
witz, and Bruce R. Lerner.

Christopher J. Wright argued the cause for the United 
States as amicus curiae urging affirmance. With him on the 
brief were Solicitor General Fried, Deputy Solicitor General 
Ayer, George R. Salem, Charles I. Hadden, and Jeffrey A. 
Hennemuth. *

Justi ce  O’Con no r  delivered the opinion of the Court.
This case presents two questions concerning the Employee 

Retirement Income Security Act of 1974 (ERISA), 88 Stat.

*Briefs of amici curiae urging reversal were filed for the American 
Council of Life Insurance et al. by Phillip E. Stano, Jack H. Blaine, and 
David J. Larkin, Jr. ; for the Chamber of Commerce of the United States 
et al. by Rex E. Lee, Carter G. Phillips, Mark D. Hopson, Stephen A. 
Bokat, Robin S. Conrad, Jan S. Amundson, and Quentin Riegel; for the 
ERISA Industry Committee by John M. Vine, Harris Weinstein, and El-
liott Schulder; and for the Travelers Insurance Co. by Carol H. Jewett.

Briefs of amici curiae urging affirmance were filed for the Plaintiff Em-
ployment Lawyers Association by Paul H. Tobias; and for the Pension 
Rights Center by Karen W. Ferguson and Terisa E. Chaw.

Christopher G. Mackaronis and Cathy Ventrell-Monsees filed a brief for 
the American Association of Retired Persons as amicus curiae.
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829, as amended, 29 U. S. C. § 1001 et seq. First, we ad-
dress the appropriate standard of judicial review of benefit 
determinations by fiduciaries or plan administrators under 
ERISA. Second, we determine which persons are “partici-
pants” entitled to obtain information about benefit plans cov-
ered by ERISA.

I
Late in 1980, petitioner Firestone Tire and Rubber Com-

pany (Firestone) sold, as going concerns, the five plants com-
posing its Plastics Division to Occidental Petroleum Company 
(Occidental). Most of the approximately 500 salaried em-
ployees at the five plants were rehired by Occidental and con-
tinued in their same positions without interruption and at the 
same rates of pay. At the time of the sale, Firestone main-
tained three pension and welfare benefit plans for its employ-
ees: a termination pay plan, a retirement plan, and a stock 
purchase plan*  Firestone was the sole source of funding for 
the plans and had not established separate trust funds out of 
which to pay the benefits from the plans. All three of the 
plans were either “employee welfare benefit plans” or “em-
ployee pension benefit plans” governed (albeit in different 
ways) by ERISA. By operation of law, Firestone itself was 
the administrator, 29 U. S. C. § 1002(16)(A)(ii), and fidu-
ciary, § 1002(21)(A), of each of these “unfunded” plans. At 
the time of the sale of its Plastics Division, Firestone was 
not aware that the termination pay plan was governed by 
ERISA, and therefore had not set up a claims procedure, 
§ 1133, nor complied with ERISA’s reporting and disclosure 
obligations, §§ 1021-1031, with respect to that plan.

Respondents, six Firestone employees who were rehired 
by Occidental, sought severance benefits from Firestone 
under the termination pay plan. In relevant part, that plan 
provides as follows:

“If your service is discontinued prior to the time you 
are eligible for pension benefits, you will be given termi-
nation pay if released because of a reduction in work 
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force or if you become physically or mentally unable to 
perform your job.

“The amount of termination pay you will receive will 
depend on your period of credited company service.”

Several of the respondents also sought information from 
Firestone regarding their benefits under all three of the 
plans pursuant to certain ERISA disclosure provisions. See 
§§ 1024(b)(4), 1025(a). Firestone denied respondents sever-
ance benefits on the ground that the sale of the Plastics Divi-
sion to Occidental did not constitute a “reduction in work 
force” within the meaning of the termination pay plan. In 
addition, Firestone denied the requests for information con-
cerning benefits under the three plans. Firestone concluded 
that respondents were not entitled to the information be-
cause they were no longer “participants” in the plans.

Respondents then filed a class action on behalf of “former, 
salaried, non-union employees who worked in the five plants 
that comprised the Plastics Division of Firestone.” Com-
plaint 519, App. 94. The action was based on § 1132(a)(1), 
which provides that a “civil action may be brought ... by 
a participant or beneficiary [of a covered plan] . . . (A) for 
the relief provided for in [§ 1132(c)], [and] (B) to recover 
benefits due to him under the terms of his plan.” In Count I 
of their complaint, respondents alleged that they were enti-
tled to severance benefits because Firestone’s sale of the 
Plastics Division to Occidental constituted a “reduction in 
work force” within the meaning of the termination pay plan. 
Complaint 5523-44, App. 98-104. In Count VII, respond-
ents alleged that they were entitled to damages under § 1132 
(c) because Firestone had breached its reporting obligations 
under § 1025(a). Complaint 55 87-94, App. 104-106.

The District Court granted Firestone’s motion for sum-
mary judgment. 640 F. Supp. 519 (ED Pa. 1986). With re-
spect to Count I, the District Court held that Firestone had 
satisfied its fiduciary duty under ERISA because its decision 
not to pay severance benefits to respondents under the ter-
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mination pay plan was not arbitrary or capricious. Id., at 
521-526. With respect to Count VII, the District Court held 
that, although § 1024(b)(4) imposes a duty on a plan adminis-
trator to respond to written requests for information about 
the plan, that duty extends only to requests by plan partici-
pants and beneficiaries. Under ERISA a plan participant is 
“any employee or former employee . . . who is or may be-
come eligible to receive a benefit of any type from an em-
ployee benefit plan.” § 1002(7). A beneficiary is “a person 
designated by a participant, or by the terms of an employee 
benefit plan, who is or may become entitled to a benefit 
thereunder.” § 1002(8). The District Court concluded that 
respondents were not entitled to damages under § 1132(c) be-
cause they were not plan “participants” or “beneficiaries” at 
the time they requested information from Firestone. 640 F. 
Supp., at 534.

The Court of Appeals reversed the District Court’s grant 
of summary judgment on Counts I and VII. 828 F. 2d 134 
(CA3 1987). With respect to Count I, the Court of Appeals 
acknowledged that most federal courts have reviewed the de-
nial of benefits by ERISA fiduciaries and administrators 
under the arbitrary and capricious standard. Id., at 138 (cit-
ing cases). It noted, however, that the arbitrary and capri-
cious standard had been softened in cases where fiduciaries 
and administrators had some bias or adverse interest. Id., 
at 138-140. See, e. g., Jung v. FMC Corp., 755 F. 2d 708, 
711-712 (CA9 1985) (where “the employer’s denial of benefits 
to a class avoids a very considerable outlay [by the em-
ployer], the reviewing court should consider that fact in ap-
plying the arbitrary and capricious standard of review,” and 
“[l]ess deference should be given to the trustee’s decision”). 
The Court of Appeals held that where an employer is itself 
the fiduciary and administrator of an unfunded benefit plan, 
its decision to deny benefits should be subject to de novo judi-
cial review. It reasoned that in such situations deference is 
unwarranted given the lack of assurance of impartiality on 
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the part of the employer. 828 F. 2d, at 137-145. With re-
spect to Count VII, the Court of Appeals held that the right 
to request and receive information about an employee benefit 
plan “most sensibly extend[s] both to people who are in fact 
entitled to a benefit under the plan and to those who claim to 
be but in fact are not.” Id., at 153. Because the District 
Court had applied different legal standards in granting sum-
mary judgment in favor of Firestone on Counts I and VII, 
the Court of Appeals remanded the case for further proceed-
ings consistent with its opinion.

We granted certiorari, 485 U. S. 986 (1988), to resolve the 
conflicts among the Courts of Appeals as to the appropriate 
standard of review in actions under § 1132(a)(1)(B) and the in-
terpretation of the term “participant” in § 1002(7). We now 
affirm in part, reverse in part, and remand the case for fur-
ther proceedings.

II
ERISA provides “a panoply of remedial devices” for par-

ticipants and beneficiaries of benefit plans. Massachusetts 
Mutual Life Ins. Co. v. Russell, 473 U. S. 134, 146 (1985). 
Respondents’ action asserting that they were entitled to 
benefits because the sale of Firestone’s Plastics Division con-
stituted a “reduction in work force” within the meaning of the 
termination pay plan was based on the authority of § 1132(a) 
(1)(B). That provision allows a suit to recover benefits due 
under the plan, to enforce rights under the terms of the plan, 
and to obtain a declaratory judgment of future entitlement to 
benefits under the provisions of the plan contract. The dis-
cussion which follows is limited to the appropriate standard 
of review in § 1132(a)(1)(B) actions challenging denials of 
benefits based on plan interpretations. We express no view 
as to the appropriate standard of review for actions under 
other remedial provisions of ERISA.

A

Although it is a “comprehensive and reticulated statute,” 
Nachman Corp. v. Pension Benefit Guaranty Corp., 446
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U. S. 359, 361 (1980), ERISA does not set out the appropri-
ate standard of review for actions under § 1132(a)(1)(B) chal-
lenging benefit eligibility determinations. To fill this gap, 
federal courts have adopted the arbitrary and capricious 
standard developed under 61 Stat. 157, 29 U. S. C. § 186(c), 
a provision of the Labor Management Relations Act, 1947 
(LMRA). See, e. g., Struble v. New Jersey Brewery Em-
ployees’ Welfare Trust Fund, 732 F. 2d 325, 333 (CA3 1984); 
Bayles n . Central States, Southeast and Southwest Areas 
Pension Fund, 602 F. 2d 97, 99-100, and n. 3 (CA5 1979). 
In light of Congress’ general intent to incorporate much of 
LMRA fiduciary law into ERISA, see NLRB v. Amax Coal 
Co., 453 U. S. 322, 332 (1981), and because ERISA, like the 
LMRA, imposes a duty of loyalty on fiduciaries and plan ad-
ministrators, Firestone argues that the LMRA arbitrary and 
capricious standard should apply to ERISA actions. See 
Brief for Petitioners 13-14. A comparison of the LMRA and 
ERISA, however, shows that the wholesale importation of 
the arbitrary and capricious standard into ERISA is 
unwarranted.

In relevant part, 29 U. S. C. § 186(c) authorizes unions and 
employers to set up pension plans jointly and provides that 
contributions to such plans be made “for the sole and exclu-
sive benefit of the employees . . . and their families and de-
pendents.” The LMRA does not provide for judicial review 
of the decisions of LMRA trustees. Federal courts adopted 
the arbitrary and capricious standard both as a standard of 
review and, more importantly, as a means of asserting juris-
diction over suits under § 186(c) by beneficiaries of LMRA 
plans who were denied benefits by trustees. See Van Boxel 
v. Journal Co. Employees’ Pension Trust, 836 F. 2d 1048, 
1052 (CA7 1987) (“[W]hen a plan provision as interpreted had 
the effect of denying an application for benefits unreasonably, 
or as it came to be said, arbitrarily and capriciously, courts 
would hold that, the plan as ‘structured’ was not for the sole 
and exclusive benefit of the employees, so that the denial of
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benefits violated [§ 186(c)]).” See also Comment, The Arbi-
trary and Capricious Standard Under ERISA: Its Origins 
and Application, 23 Duquesne L. Rev. 1033,1037-1039 (1985). 
Unlike the LMRA, ERISA explicitly authorizes suits against 
fiduciaries and plan administrators to remedy statutory viola-
tions, including breaches of fiduciary duty and lack of compli-
ance with benefit plans. See 29 U. S. C. §§ 1132(a), 1132(f). 
See generally Pilot Life Ins. Co. v. Dedeaux, 481 U. S. 41, 
52-57 (1987) (describing scope of § 1132(a)). Thus, the raison 
d’etre for the LMRA arbitrary and capricious standard—the 
need for a jurisdictional basis in suits against trustees—is not 
present in ERISA. See Note, Judicial Review of Fiduciary 
Claim Denials Under ERISA: An Alternative to the Arbi-
trary and Capricious Test, 71 Cornell L. Rev. 986, 994, n. 40 
(1986). Without this jurisdictional analogy, LMRA princi-
ples offer no support for the adoption of the arbitrary and ca-
pricious standard insofar as § 1132(a)(1)(B) is concerned.

B

ERISA abounds with the language and terminology of 
trust law. See, e. g., 29 U. S. C. §§ 1002(7) (“participant”), 
1002(8) (“beneficiary”), 1002(21)(A) (“fiduciary”), 1103(a) 
(“trustee”), 1104 (“fiduciary duties”). ERISA’s legislative 
history confirms that the Act’s fiduciary responsibility provi-
sions, 29 U. S. C. §§ 1101-1114, “codif[y] and mak[e] appli-
cable to [ERISA] fiduciaries certain principles developed in 
the evolution of the law of trusts.” H. R. Rep. No. 93-533, 
p. 11 (1973). Given this language and history, we have held 
that courts are to develop a “federal common law of rights 
and obligations under ERISA-regulated plans.” Pilot Life 
Ins. Co. v. Dedeaux, supra, at 56. See also Franchise Tax 
Board v. Construction Laborers Vacation Trust, 463 U. S. 1, 
24, n. 26 (1983) (“ ‘[A] body of Federal substantive law will be 
developed by the courts to deal with issues involving rights 
and obligations under private welfare and pension plans’”) 
(quoting 129 Cong. Rec. 29942 (1974) (remarks of Sen. Ja-
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vits)). In determining the appropriate standard of review 
for actions under § 1132(a)(1)(B), we are guided by principles 
of trust law. Central States, Southeast and Southwest Areas 
Pension Fund v. Central Transport, Inc., 472 U. S. 559, 570 
(1985).

Trust principles make a deferential standard of review 
appropriate when a trustee exercises discretionary powers. 
See Restatement (Second) of Trusts § 187 (1959) (“Where dis-
cretion is conferred upon the trustee with respect to the ex-
ercise of a power, its exercise is not subject to control by the 
court except to prevent an abuse by the trustee of his discre-
tion”). See also G. Bogert & G. Bogert, Law of Trusts and 
Trustees §560, pp. 193-208 (2d rev. ed. 1980). A trustee 
may be given power to construe disputed or doubtful terms, 
and in such circumstances the trustee’s interpretation will 
not be disturbed if reasonable. Id., §559, at 169-171. 
Whether “the exercise of a power is permissive or mandatory 
depends upon the terms of the trust.” 3 W. Fratcher, Scott 
on Trusts § 187, p. 14 (4th ed. 1988). Hence, over a century 
ago we remarked that “[w]hen trustees are in existence, and 
capable of acting, a court of equity will not interfere to con-
trol them in the exercise of a discretion vested in them by the 
instrument under which they act.” Nichols n . Eaton, 91 
U. S. 716, 724-725 (1875) (emphasis added). See also Cen-
tral States, Southeast and Southwest Areas Pension Fund v. 
Central Transport, Inc., supra, at 568 (“The trustees’ deter-
mination that the trust documents authorize their access to 
records here in dispute has significant weight, for the trust 
agreement explicitly provides that ‘any construction [of the 
agreement’s provisions] adopted by the Trustees in good 
faith shall be binding upon the Union, Employees, and Em-
ployers’ ”). Firestone can seek no shelter in these principles 
of trust law, however, for there is no evidence that under 
Firestone’s termination pay plan the administrator has the 
power to construe uncertain terms or that eligibility deter-
minations are to be given deference. See Brief for Respond-
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ents 24-25; Reply Brief for Petitioners 7, n. 2; Brief for 
United States as Amicus Curiae 14-15, n. 11.

Finding no support in the language of its termination pay 
plan for the arbitrary and capricious standard, Firestone ar-
gues that as a matter of trust law the interpretation of the 
terms of a plan is an inherently discretionary function. But 
other settled principles of trust law, which point to de novo 
review of benefit eligibility determinations based on plan 
interpretations, belie this contention. As they do with 
contractual provisions, courts construe terms in trust agree-
ments without deferring to either party’s interpretation. 
“The extent of the duties and powers of a trustee is deter-
mined by the rules of law that are applicable to the situation, 
and not the rules that the trustee or his attorney believes to 
be applicable, and by the terms of the trust as the court may 
interpret them, and not as they may be interpreted by the 
trustee himself or by his attorney.” 3 W. Fratcher, Scott on 
Trusts §201, at 221 (emphasis added). A trustee who is in 
doubt as to the interpretation of the instrument can protect 
himself by obtaining instructions from the court. Bogert & 
Bogert, supra, §559, at 162-168; Restatement (Second) of 
Trusts §201, Comment b (1959). See also United States v. 
Mason, 412 U. S. 391, 399 (1973). The terms of trusts cre-
ated by written instruments are “determined by the provi-
sions of the instrument as interpreted in light of all the cir-
cumstances and such other evidence of the intention of the 
settlor with respect to the trust as is not inadmissible.” Re-
statement (Second) of Trusts § 4, Comment d (1959).

The trust law de novo standard of review is consistent with 
the judicial interpretation of employee benefit plans prior to 
the enactment of ERISA. Actions challenging an employ-
er’s denial of benefits before the enactment of ERISA were 
governed by principles of contract law. If the plan did not 
give the employer or administrator discretionary or final au-
thority to construe uncertain terms, the court reviewed the 
employee’s claim as it would have any other contract claim—
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by looking to the terms of the plan and other manifestations 
of the parties’ intent. See, e. g., Conner v. Phoenix Steel 
Corp., 249 A. 2d 866 (Del. 1969); Atlantic Steel Co. v. Kitch-
ens, 228 Ga. 708, 187 S. E. 2d 824 (1972); Sigman v. Rudolph 
Wurlitzer Co., 51 Ohio App. 4, 11 N. E. 2d 878 (1937).

Despite these principles of trust law pointing to a de novo 
standard of review for claims like respondents’, Firestone 
would have us read ERISA to require the application of the 
arbitrary and capricious standard to such claims. ERISA 
defines a fiduciary as one who “exercises any discretionary 
authority or discretionary control respecting management of 
[a] plan or exercises any authority or control respecting man-
agement or disposition of its assets.” 29 U. S. C. § 1002(21) 
(A)(i). A fiduciary has “authority to control and manage the 
operation and administration of the plan,” § 1102(a)(1), and 
must provide a “full and fair review” of claim denials, 
§1133(2). From these provisions, Firestone concludes that 
an ERISA plan’administrator, fiduciary, or trustee is em-
powered to exercise all his authority in a discretionary man-
ner subject only to review for arbitrariness and capricious-
ness. But the provisions relied upon so heavily by Firestone 
do not characterize a fiduciary as one who exercises entirely 
discretionary authority or control. Rather, one is a fiduciary 
to the extent he exercises any discretionary authority or con-
trol. Cf. United Mine Workers of America Health and Re-
tirement Funds n . Robinson, 455 U. S. 562, 573-574 (1982) 
(common law of trusts did not alter nondiscretionary obliga-
tion of trustees to enforce eligibility requirements as re-
quired by LMRA trust agreement).

ERISA was enacted “to promote the interests of employ-
ees and their beneficiaries in employee benefit plans,” Shaw 
v. Delta Airlines, Inc., 463 U. S. 85, 90 (1983), and “to pro-
tect contractually defined benefits,” Massachusetts Mutual 
Life Ins. Co. n . Russell, 473 U. S., at 148. See generally 29 
U. S. C. § 1001 (setting forth congressional findings and dec-
larations of policy regarding ERISA). Adopting Firestone’s 
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reading of ERISA would require us to impose a standard of 
review that would afford less protection to employees and 
their beneficiaries than they enjoyed before ERISA was 
enacted. Nevertheless, Firestone maintains that congres-
sional action after the passage of ERISA indicates that Con-
gress intended ERISA claims to be reviewed under the arbi-
trary and capricious standard. At a time when most federal 
courts had adopted the arbitrary and capricious standard of 
review, a bill was introduced in Congress to amend § 1132 by 
providing de novo review of decisions denying benefits. See 
H. R. 6226, 97th Cong., 2d Sess. (1982), reprinted in Pension 
Legislation: Hearings on H. R. 1614 et al. before the Sub-
committee on Labor-Management Relations of the House 
Committee on Education and Labor, 97th Cong., 2d Sess., 60 
(1983). Because the bill was never enacted, Firestone as-
serts that we should conclude that Congress was satisfied 
with the arbitrary and capricious standard. See Brief for 
Petitioners 19-20. We do not think that this bit of legisla-
tive inaction carries the day for Firestone. Though “instruc-
tive,” failure to act on the proposed bill is not conclusive 
of Congress’ views on the appropriate standard of review. 
Bowsher n . Merck & Co., 460 U. S. 824, 837, n. 12 (1983). 
The bill’s demise may have been the result of events that had 
nothing to do with Congress’ view on the propriety of de novo 
review. Without more, we cannot ascribe to Congress any 
acquiescence in the arbitrary and capricious standard. 
“[T]he views of a subsequent Congress form a hazardous basis 
for inferring the intent of an earlier one.” United States v. 
Price, 361 U. S. 304, 313 (1960).

Firestone and its amici also assert that a de novo standard 
would contravene the spirit of ERISA because it would im-
pose much higher administrative and litigation costs and 
therefore discourage employers from creating benefit plans. 
See, e. g., Brief for American Council of Life Insurance et al. 
as Amici Curiae 10-11. Because even under the arbitrary 
and capricious standard an employer’s denial of benefits could



FIRESTONE TIRE & RUBBER CO. v. BRUCH 115

101 Opinion of the Court

be subject to judicial review, the assumption seems to be that 
a de novo standard would encourage more litigation by em-
ployees, participants, and beneficiaries who wish to assert 
their right to benefits. Neither general principles of trust 
law nor a concern for impartial decisionmaking, however, 
forecloses parties from agreeing upon a narrower standard of 
review. Moreover, as to both funded and unfunded plans, 
the threat of increased litigation is not sufficient to outweigh 
the reasons for a de novo standard that we have already 
explained.

As this case aptly demonstrates, the validity of a claim to 
benefits under an ERISA plan is likely to turn on the inter-
pretation of terms in the plan at issue. Consistent with es-
tablished principles of trust law, we hold that a denial of 
benefits challenged under § 1132(a)(1)(B) is to be reviewed 
under a de novo standard unless the benefit plan gives the ad-
ministrator or fiduciary discretionary authority to determine 
eligibility for benefits or to construe the terms of the plan. 
Because we do not rest our decision on the concern for impar-
tiality that guided the Court of Appeals, see 828 F. 2d, at 
143-146, we need not distinguish between types of plans or 
focus on the motivations of plan administrators and fiducia-
ries. Thus, for purposes of actions under § 1132(a)(1)(B), the 
de novo standard of review applies regardless of whether the 
plan at issue is funded or unfunded and regardless of whether 
the administrator or fiduciary is operating under a possible or 
actual conflict of interest. Of course, if a benefit plan gives 
discretion to an administrator or fiduciary who is operating 
under a conflict of interest, that conflict must be weighed as a 
“factofr] in determining whether there is an abuse of discre-
tion.” Restatement (Second) of Trusts § 187, Comment d 
(1959).

Ill

Respondents unsuccessfully sought plan information from 
Firestone pursuant to 29 U. S. C. § 1024(b)(4), one of 
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ERISA’s disclosure provisions. That provision reads as 
follows:

“The administrator shall, upon written request of any 
participant or beneficiary, furnish a copy of the latest 
updated summary plan description, plan description, and 
the latest annual report, any terminal report, the bar-
gaining agreement, trust agreement, contract, or other 
instruments under which the plan is established or oper-
ated. The administrator may make a reasonable charge 
to cover the cost of furnishing such complete copies. 
The Secretary [of Labor] may by regulation prescribe 
the maximum amount which will constitute a reasonable 
charge under the preceding sentence.”

When Firestone did not comply with their request for infor-
mation, respondents sought damages under 29 U. S. C. § 1132 
(c)(1)(B) (1982 ed., Supp. IV), which provides that “[a]ny ad-
ministrator . . . who fails or refuses to comply with a request 
for any information which such administrator is required by 
this subchapter to furnish to a participant or beneficiary . . . 
may in the court’s discretion be personally liable to such par-
ticipant or beneficiary in the amount of up to $100 a day.”

Respondents have not alleged that they are “beneficiaries” 
as defined in § 1002(8). See Complaint 1Î1Î 87-95, App. 104- 
106. The dispute in this case therefore centers on the defini-
tion of the term “participant,” which is found in § 1002(7):

“The term ‘participant’ means any employee or former 
employee of an employer, or any member or former mem-
ber of an employee organization, who is or may become 
eligible to receive a benefit of any type from an employee 
benefit plan which covers employees of such employer or 
members of such organization, or whose beneficiaries 
may be eligible to receive any such benefit.”

The Court of Appeals noted that § 1132(a)(1) allows suits for 
benefits “by a participant or beneficiary.” Finding that it 
would be illogical to say that a person could only bring a claim 
for benefits if he or she was entitled to benefits, the Court of
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Appeals reasoned that § 1132(a)(1) should be read to mean 
that “ ‘a civil action may be brought by someone who claims 
to be a participant or beneficiary.’” 828 F. 2d, at 152. It 
went on to conclude that the same interpretation should 
apply with respect to § 1024(b)(4): “A provision such as that 
one, entitling people to information on the extent of their 
benefits, would most sensibly extend both to people who are 
in fact entitled to a benefit under the plan and to those who 
claim to be but in fact are not.” Id., at 153.

The Court of Appeals “concede [d] that it is expensive and 
inefficient to provide people with information about bene-
fits—and to permit them to obtain damages if information is 
withheld—if they are clearly not entitled to the benefits 
about which they are informed.” Ibid. It tried to solve this 
dilemma by suggesting that courts use discretion and not 
award damages if the employee’s claim for benefits was not 
colorable or if the employer did not act in bad faith. There 
is, however, a more fundamental problem with the Court of 
Appeals’ interpretation of the term “participant”: it strays far 
from the statutory language. Congress did not say that all 
“claimants” could receive information about benefit plans. 
To say that a “participant” is any person who claims to be one 
begs the question of who is a “participant” and renders the 
definition set forth in § 1002(7) superfluous. Indeed, re-
spondents admitted at oral argument that “the words point 
against [them].” Tr. of Oral Arg. 40.

In our view, the term “participant” is naturally read to 
mean either “employees in, or reasonably expected to be in, 
currently covered employment,” Saladino v. I. L. G. W. U. 
National Retirement Fund, 754 F. 2d 473, 476 (CA2 1985), or 
former employees who “have ... a reasonable expectation of 
returning to covered employment” or who have “a colorable 
claim” to vested benefits, Kuntz v. Reese, 785 F. 2d 1410, 
1411 (CA9) (per curiam), cert, denied, 479 U. S. 916 (1986). 
In order to establish that he or she “may become eligible” for 
benefits, a claimant must have a colorable claim that (1) he or 
she will prevail in a suit for benefits, or that (2) eligibility re-
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quirements will be fulfilled in the future. “This view 
attributes conventional meanings to the statutory language 
since all employees in covered employment and former em-
ployees with a colorable claim to vested benefits ‘may become 
eligible.’ A former employee who has neither a reasonable 
expectation of returning to covered employment nor a color-
able claim to vested benefits, however, simply does not fit 
within the [phrase] ‘may become eligible.’” Saladino v. 
I. L. G. W. U. National Retirement Fund, supra, at 476.

We do not think Congress’ purpose in enacting the ERISA 
disclosure provisions—ensuring that “the individual partici-
pant knows exactly where he stands with respect to the 
plan,”H. R. Rep. No. 93-533, p. 11 (1973)—will be thwarted 
by a natural reading of the term “participant.” Faced with 
the possibility of $100 a day in penalties under § 1132(c)(1)(B), 
a rational plan administrator or fiduciary would likely opt to 
provide a claimant with the information requested if there is 
any doubt as to whether the claimant is a “participant,” espe-
cially when the reasonable costs of producing the information 
can be recovered. See 29 CFR § 2520.104b-30(b) (1987) (the 
“charge assessed by the plan administrator to cover the costs 
of furnishing documents is reasonable if it is equal to the ac-
tual cost per page to the plan for the least expensive means of 
acceptable reproduction, but in no event may such charge ex-
ceed 25 cents per page”).

The Court of Appeals did not attempt to determine whether 
respondents were “participants” under § 1002(7). See 828 F. 
2d, at 152-153. We likewise express no views as to whether 
respondents were “participants” with respect to the benefit 
plans about which they sought information. Those questions 
are best left to the Court of Appeals on remand.

For the reasons set forth above, the decision of the Court of 
Appeals is affirmed in part and reversed in part, and the case 
is remanded for proceedings consistent with this opinion.

So ordered.
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Just ice  Scali a , concurring in part and concurring in the 
judgment.

I join the judgment of the Court and Parts I and II of its 
opinion. I agree with its disposition but not all of its reason-
ing regarding Part III.

The Court holds that a person with a colorable claim is one 
who “ ‘may become eligible’ for benefits” within the meaning 
of the statutory definition of “participant,” because, it rea-
sons, such a claim raises the possibility that “he or she will 
prevail in a suit for benefits.” Ante, at 117. The relevant 
portion of the definition, however, refers to an employee 
“who is or may become eligible to receive a benefit.” There 
is an obvious parallelism here: one “may become” eligible by 
acquiring, in the future, the same characteristic of eligibility 
that someone who “is” eligible now possesses. And I find it 
contrary to normal usage to think that the characteristic of 
“being” eligible consists of “having prevailed in a suit for 
benefits.” Eligibility exists not merely during the brief pe-
riod between formal judgment of entitlement and payment of 
benefits. Rather, one is eligible whether or not he has yet 
been adjudicated to be—and, similarly, one can become eligi-
ble before he is adjudicated to be. It follows that the phrase 
“may become eligible” has nothing to do with the probabil-
ities of winning a suit. I think that, properly read, the defi-
nition of “participant” embraces those whose benefits have 
vested, and those who (by reason of current or former em-
ployment) have some potential to receive the vesting of bene-
fits in the future, but not those who have a good argument 
that benefits have vested even though they have not.

Applying the definition in this fashion would mean, of 
course, that if the employer guesses right that a person with 
a colorable claim is in fact not entitled to benefits, he can 
deny that person the information required to be provided 
under 29 U. S. C. § 1024(b)(4) without paying the $100-a-day 
damages assessable for breach of that obligation, 29 U. S. C. 
§ 1132(c)(1)(B) (1982 ed., Supp. IV). Since, however, no em-
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ployer sensible enough to consult the law would be senseless 
enough to take that risk, giving the term its defined meaning 
would produce precisely the same incentive for disclosure as 
the Court’s opinion.
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MESA ET al . v. CALIFORNIA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 87-1206. Argued December 6, 1988—Decided February 21, 1989

Petitioner mailtruck drivers, employees of the United States Postal Serv-
ice, were separately charged in state criminal complaints with traffic vi-
olations arising out of unrelated incidents while they were operating 
their trucks, and they were arraigned in a California Municipal Court. 
The United States attorney filed petitions for removal of the complaints 
to Federal District Court pursuant to 28 U. S. C. § 1442(a)(1)—which 
provides for removal of a civil or criminal prosecution commenced in a 
state court against “[a]ny officer of the United States . . . , or person 
acting under him, for any act under color of such office . . .’’—because 
petitioners were federal employees at the time of the incidents and be-
cause the charges arose from accidents involving petitioners that oc-
curred while they were on duty and acting in the course and scope of 
their employment. The District Court granted the petitions. The 
Court of Appeals, after consolidating the petitions, issued a writ of man-
damus ordering the District Court to deny the petitions and remand the 
prosecutions for trial in state court, holding that “federal postal workers 
may not remove state criminal prosecutions to federal court when they 
raise no colorable claim of federal immunity or other federal defense.”

Held: Federal officer removal under § 1442(a) must be predicated upon 
averment of a federal defense. Pp. 124-139.

(a) For almost 125 years, this Court’s decisions have understood 
§ 1442(a) and its predecessor statutes to require such an averment. The 
test for federal officer removal under which “[t]here must be a causal 
connection between what the officer has done under asserted official 
authority and the state prosecution,” Maryland v. Soper (No. 1), 270 
U. S. 9, 33, did not eliminate the federal defense requirement. And 
since petitioners have not and could not present an official immunity 
defense to the state prosecutions against them, the liberal pleadings 
sufficient to allege such a defense that were permitted in Willingham v. 
Morgan, 395 U. S. 402, 405, are inapplicable to removal of those pros-
ecutions. Pp. 125-134.

(b) There is no merit to the Government’s argument that the language 
“in the performance of his duties” used in § 1442(a)(3) that permits re-
moval of actions or prosecutions against a federal court officer “for any 
act under color of office or in the performance of his duties” must mean 
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something besides “under color of office” in that provision and that 
therefore § 1442(a)(1) must be construed broadly to permit removal of 
any actions or prosecutions brought against a federal officer for acts done 
during the performance of his duties regardless of whether that officer 
raises a federal defense. There is no reason to depart from the long-
standing interpretation that Congress meant by both “in the perform-
ance of his duties” and “under color of office” to preserve the pre-existing 
requirement of a federal defense for removal. Pp. 134-135.

(c) Section 1442(a) is a pure jurisdictional statute, granting district 
court jurisdiction over cases in which a federal officer is a defendant. 
The section, therefore, cannot independently support Art. Ill “arising 
under” jurisdiction. Rather, it is the raising of a federal question in the 
officer’s removal petition that constitutes the federal law under which 
the action against the officer arises for Art. Ill purposes. Adopting the 
Government’s view, which would eliminate the federal defense require-
ment, would in turn eliminate the substantive Art. Ill foundation of 
§ 1442(a)(1) and unnecessarily present grave constitutional problems. 
There is no need to adopt a theory of “protective jurisdiction” to support 
Art. Ill “arising under” jurisdiction, as the Government urges, because 
in this case there are no federal interests that are not protected by limit-
ing removal to situations in which a federal defense is alleged. In the 
prosecutions at issue, no state court hostility or interference has even 
been alleged, and there is no federal interest in potentially forcing local 
district attorneys to choose between prosecuting traffic violations hun-
dreds of miles from the municipality in which the violations occurred or 
abandoning those prosecutions. It is hardly consistent with the “strong 
judicial policy” against federal interference with state criminal proceed-
ings to permit removal of state criminal prosecutions of federal officers 
and thereby impose potentially extraordinary burdens on the States 
when absolutely no federal question is even at issue in those prosecu-
tions. Pp. 136-139.

813 F. 2d 960, affirmed.

O’Con no r , J., delivered the opinion for a unanimous Court. Bren na n , 
J., filed a concurring opinion, in which Marsh al l , J., joined, post, p. 140.

Deputy Solicitor General Ayer argued the cause for peti-
tioners. With him on the briefs were Solicitor General 
Fried, Assistant Attorney General Bolton, Michael K. Kel-
logg, Barbara L. Herwig, and John S. Koppel.

Kenneth Rosenblatt argued the cause and filed a brief for 
respondent.
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Justic e  O’Con no r  delivered the opinion of the Court.
We decide today whether United States Postal Service em-

ployees may, pursuant to 28 U. S. C. § 1442(a)(1), remove to 
Federal District Court state criminal prosecutions brought 
against them for traffic violations committed while on duty.

I

In the summer of 1985 petitioners Kathryn Mesa and 
Shabbir Ebrahim were employed as mailtruck drivers by the 
United States Postal Service in Santa Clara County, Califor-
nia. In unrelated incidents, the State of California issued 
criminal complaints against petitioners, charging Mesa with 
misdemeanor-manslaughter and driving outside a laned road-
way after her mailtruck collided with and killed a bicyclist, 
and charging Ebrahim with speeding and failure to yield 
after his mailtruck collided with a police car. Mesa and 
Ebrahim were arraigned in the San Jose Municipal Court of 
Santa Clara County on September 16 and October 2, 1985, re-
spectively. The Municipal Court set a pretrial conference in 
Mesa’s case for November 4, 1985, and set trial for Ebrahim 
on November 7, 1985.

On September 24 and October 4, 1985, the United States 
Attorney for the Northern District of California filed peti-
tions in the United States District Court for the Northern 
District of California for removal to that court of the crim-
inal complaints brought against Ebrahim and Mesa. The pe-
titions alleged that the complaints should properly be re-
moved to the Federal District Court pursuant to 28 U. S. C. 
§ 1442(a)(1) because Mesa and Ebrahim were federal employ-
ees at the time of the incidents and because “the state 
charges arose from an accident involving defendant which oc-
curred while defendant was on duty and acting in the course 
and scope of her employment with the Postal Service.” 
Mesa Petition for Removal of Criminal Action H3, App. 5. 
See also Ebrahim Petition for Removal of Criminal Action 
If 3, App. 10 (“[T]he state charges arose from an accident in-
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volving defendant which occurred while defendant was on 
duty”). The Santa Clara County District Attorney filed re-
sponsive motions to remand, contending that the State’s ac-
tions against Mesa and Ebrahim were not removable under 
§ 1442(a)(1). The District Court granted the United States 
Government’s petitions for removal and denied California’s 
motions for remand.

California thereupon petitioned the Court of Appeals for 
the Ninth Circuit to issue a writ of mandamus compelling the 
District Court to remand the cases to the state court. The 
Court of Appeals consolidated the petitions, and a divided 
panel held that “federal postal workers may not remove state 
criminal prosecutions to federal court when they raise no col-
orable claim of federal immunity or other federal defense.” 
813 F. 2d 960, 967 (1987). Accordingly, the Court of Appeals 
issued a writ of mandamus ordering the District Court to 
deny the United States’ petitions for removal and remand the 
prosecutions for trial in the California state courts. We 
granted the United States’ petition for certiorari on behalf of 
Mesa and Ebrahim, 486 U. S. 1021 (1988), to resolve a con-
flict among the Courts of Appeals concerning the proper in-
terpretation of § 1442(a)(1). We now affirm.

II

The removal provision at issue in this case, 28 U. S. C. 
§ 1442(a), provides:

“A civil action or criminal prosecution commenced in 
a State court against any of the following persons may 
be removed by them to the district court of the United 
States for the district and division embracing the place 
wherein it is pending:

“(1) Any officer of the United States or any agency 
thereof, or person acting under him, for any act under 
color of such office or on account of any right, title or au-
thority claimed under any Act of Congress for the appre-
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hension or punishment of criminals or the collection of 
the revenue.

“(2) A property holder whose title is derived from any 
such officer, where such action or prosecution affects the 
validity of any law of the United States.

“(3) Any officer of the courts of the United States, for 
any act under color of office or in the performance of his 
duties;

“(4) Any officer of either House of Congress, for any 
act in the discharge of his official duty under an order of 
such House.”

The United States and California agree that Mesa and 
Ebrahim, in their capacity as employees of the United States 
Postal Service, were “person[s] acting under” an “officer of 
the United States or any agency thereof” within the meaning 
of § 1442(a)(1). Their disagreement concerns whether the 
California criminal prosecutions brought against Mesa and 
Ebrahim were “for act[s] under color of such office” within 
the meaning of that subsection. The United States, largely 
adopting the view taken by the Court of Appeals for the 
Third Circuit in Pennsylvania v. Newcomer, 618 F. 2d 246 
(1980), would read “under color of office” to permit removal 
“whenever a federal official is prosecuted for the manner in 
which he has performed his federal duties . . . .” Brief for 
Petitioners 8. California, following the Court of Appeals 
below, would have us read the same phrase to impose a re-
quirement that some federal defense be alleged by the fed-
eral officer seeking removal.

A
On numerous occasions in the last 121 years we have had 

the opportunity to examine § 1442(a) or one of its long line of 
statutory forebears. In Willingham v. Morgan, 395 U. S. 
402, 405 (1969), we traced the “long history” of the federal 
officer removal statute from its origin in the Act of February 
4, 1815, §8, 3 Stat. 198, as a congressional response to New 
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England’s opposition to the War of 1812, through its expan-
sion in response to South Carolina’s 1833 threats of nullifica-
tion, and its further expansion in the Civil War era as the 
need to enforce revenue laws became acute, to enactment of 
the Judicial Code of 1948 when the removal statute took its 
present form encompassing all federal officers. 395 U. S., at 
405-406. “The purpose of all these enactments,” we con-
cluded, “is not hard to discern. As this Court said ... in 
Tennessee v. Davis, 100 U. S. 257, 263 (1880), the Federal 
Government

“ ‘can act only through its officers and agents, and they 
must act within the States. If, when thus acting, and 
within the scope of their authority, those officers can be 
arrested and brought to trial in a State court, for an al-
leged offense against the law of the State, yet warranted 
by the Federal authority they possess, and if the general 
government is powerless to interfere at once for their 
protection, — if their protection must be left to the action 
of the State court,—the operations of the general gov-
ernment may at any time be arrested at the will of one of 
its members.’” Id., at 406.

Tennessee n . Davis, 100 U. S. 257 (1880), involved a state 
murder prosecution brought against a revenue collector who 
claimed that, while he was in the act of seizing an illegal dis-
tillery under the authority of the federal revenue laws, “he 
was assaulted and fired upon by a number of armed men, and 
that in defence of his life he returned the fire,” killing one of 
the assailants. Id., at 261. Davis sought to remove the 
prosecution to federal court and Tennessee challenged the 
constitutionality of the removal statute. Rev. Stat. §643. 
Justice Strong framed the question presented thus:

“Has the Constitution conferred upon Congress the 
power to authorize the removal, from a State court to a 
Federal court, of an indictment against a revenue officer 
for an alleged crime against the State, and to order its 
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removal before trial, when it appears that a Federal 
question or a claim to a Federal right is raised in the 
case, and must be decided therein?” 100 U. S., at 262 
(emphasis added).

Justice Strong’s emphasis on the presence of a federal de-
fense unifies the entire opinion. He thought it impossible 
that the Constitution should so weaken the Federal Govern-
ment as to prevent it from protecting itself against unfriendly 
state legislation which “may affix penalties to acts done 
under the immediate direction of the national government, 
and in obedience to its laws [or] may deny the authority con-
ferred by those laws.” Id., at 263.

Despite these references to a federal defense requirement, 
the United States argues that Davis justified the killing 
solely on grounds of self-defense and that the question 
whether Davis’ act of self-defense was actually justified is 
purely a question of state law, there being no “federal com-
mon law of ‘justification’ applicable to crimes committed by 
federal employees in the performance of their duties . . . .” 
Brief for Petitioners 20, n. 7. Thus, the Government con-
cludes, despite much contrary language in the opinion, the 
fact that we approved the removal of Davis’ prosecution dem-
onstrates that no federal defense is necessary to effect 
removal.

What the Government fails to note is that the successful 
legal defense of “self-defense” depends on the truth of two 
distinct elements: that the act committed was, in a legal 
sense, an act of self-defense, and that the act was justified, 
that is, warranted under the circumstances. In Davis’ case, 
the truth of the first element depended on a question of fed-
eral law: was it Davis’ duty under federal law to seize the dis-
tillery? If Davis had merely been a thief attempting to steal 
his assailants’ property, returning their fire would simply not 
have been an act of self-defense, pretermitting any question 
of justification. Proof that Davis was not a thief depended 
on the federal revenue laws and provided the necessary pred-



128 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

icate for removal. See In re Neagle, 135 U. S. 1, 94 (1890) 
(Lamar, J., dissenting) (“In Tennessee v. Davis . . . [t]he ho-
micide, for which the petitioner was prosecuted, was commit-
ted by him while executing his duties, as a revenue officer, in 
pursuance of the express requirements of the revenue laws, 
and in defence of his own life, upon a party offering unlawful 
resistance”) (emphasis added); Maryland v. Soper (No. 2), 
270 U. S. 36, 42 (1926) (“Thus removals of prosecutions on ac-
count of acts done in enforcement of the revenue or prohi-
bition laws or under color of them properly include those acts 
committed by a federal officer in defense of his life, threat-
ened while enforcing or attempting to enforce the law. Such 
acts of defense are really part of the exercise of his official 
authority. They are necessary to make the enforcement ef-
fective”). Accordingly, as Justice Strong’s conclusion in 
Davis makes clear, we upheld the constitutionality of the fed-
eral officer removal statute precisely because the statute 
predicated removal on the presence of a federal defense:

“It ought, therefore, to be considered as settled that 
the constitutional powers of Congress to authorize the 
removal of criminal cases for alleged offences against 
State laws from State courts to the circuit courts of the 
United States, when there arises a Federal question in 
them, is as ample as its power to authorize the removal 
of a civil case.” 100 U. S., at 271 (emphasis added).

Prior to Davis, we had considered the scope of congres-
sional power to authorize the removal of a civil case in The 
Mayors. Cooper, 6 Wall. 247 (1868), and again focused on the 
presence of a federal defense. Cooper sued the mayor and 
aidermen of Nashville, Tennessee, for trespasses on real es-
tate and the asportation and conversion of chattels occurring 
during or shortly after the Civil War. The city officials 
sought to remove the suit to federal court under the federal 
officer removal statute. Act of Mar. 3, 1863, ch. 81, §5, 12 
Stat. 756. They contended that at the time of the alleged 
trespasses, the mayor and aidermen of Nashville were ap-
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pointees of the Military Governor of Tennessee and that the 
trespasses were committed under the order of a Union gen-
eral. Cooper contended that the removal statute was uncon-
stitutional. In upholding the statute’s constitutionality, we 
observed: “Nor is it any objection that questions are involved 
which are not all of a Federal character. If one of the latter 
exist, if there be a single such ingredient in the mass, it is 
sufficient. That element is decisive upon the subject of juris-
diction.” 6 Wall., at 252 (emphasis added). For purposes of 
removal, we only required the mayor and aidermen to allege 
a colorable defense under federal law; “[t]he validity of the 
defence authorized to be made is a distinct subject. It in-
volves wholly different inquiries. ... It has no connection 
whatever with the question of jurisdiction.” Id., at 254.

Although we have not always spoken with the same clarity 
that these early decisions evince, we have not departed from 
the requirement that federal officer removal must be predi-
cated on the allegation of a colorable federal defense. The 
United States argues that Cleveland, C., C. & I. R. Co. v. 
McClung, 119 U. S. 454 (1886), stands for the proposition 
that a federal defense is not a prerequisite to removal. In 
McClung a railroad brought suit in state court for recovery 
of a lien, alleging that a collector of customs had a federal 
duty under § 10 of 21 Stat. 175 to notify the carrier claiming 
the lien before delivering merchandise to its ultimate con-
signees even if the consignees had paid over the lien to the 
collector. The collector sought to remove the suit to federal 
court, setting up as his defense that he had no duty to notify 
the carrier under the federal statute. Despite the obvious 
presence of a federal question—the proper interpretation of 
§10 of the statute—the United States argues that, because 
the collector’s defense was the absence of a federally created 
duty under the statute, his was not a federal defense. The 
argument is unavailing. Apart from the fact that the carrier 
itself could have brought suit in federal court based on “aris-
ing under” jurisdiction, the collector’s defense was clearly 
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based on the statute’s determination of the scope of his du-
ties. To assert that a federal statute does not impose certain 
obligations whose alleged existence forms the basis of a civil 
suit is to rely on the statute in just the same way as asserting 
that the statute does impose other obligations that may shield 
the federal officer against civil suits. Both are equally de-
fensive and equally based in federal law.

A later railroad case, Gay v. Ruff, 292 U. S. 25 (1934), 
points more definitively to our continuing understanding 
that federal officer removal must be predicated on a federal 
defense. Gay was a civil action but with facts remarkably 
similar to those in the criminal complaint brought against 
Mesa. Ruff filed suit in state court against Gay, the receiver 
of a railroad appointed by a Federal District Court, for the 
wrongful death of his son as a result of the negligent opera-
tion of a train by employees of the receiver. Gay sought to 
remove the action to federal court pursuant to § 33 of the Ju-
dicial Code, Act of Aug. 23, 1916, ch. 399, 39 Stat. 532, the 
then-current version of the federal officer removal statute. 
Much of Justice Brandeis’ opinion is devoted to determining 
whether railroad receivers were “officer[s] of the courts of 
the United States” for purposes of a recent amendment to the 
removal statute which provided that such an officer could re-
move to federal court civil or criminal actions against him 
brought “for or on account of any act done under color of his 
office or in the performance of his duties as such officer.” 
Cf. 28 U. S. C. § 1442(a)(3). In the course of his examination 
of the history of Judicial Code §33, Justice Brandeis con-
cluded that “it applied . . . only when the person defending 
caused it to appear that his defense was that in doing the acts 
charged he was doing no more than his duty under those [rev-
enue] laws or orders [of either House of Congress].” 292 
U. S., at 33. Applying this understanding to the recent 
amendment concerning court officers, Justice Brandeis ob-
served that “[t]he defendant receiver does not justify under 
any judgment or order of a federal court. Nor does the suit 
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present otherwise any federal question. Its only relation to 
the federal law is that the receiver sued was appointed by a 
federal court. . . .” Id., at 34. This, “in harmony with the 
trend of legislation providing that the federal character of the 
litigant should not alone confer jurisdiction upon a federal 
court,” id., at 35, was not enough to sustain the receiver’s 
petition for removal. “The receiver here sued, although an 
officer of the court operating the railroad pursuant to the 
order appointing him, is not an officer engaged in enforcing 
an order of a court.. . . Nor is there reason to assume that he 
will in this case rest his defense on his duty to cause the train 
to be operated.” Id., at 39.

Finally, the Government relies on Maryland n . Soper (No. 
1), 270 U. S. 9 (1926), a decision in which we rejected 
the removal petitions of federal officers. This prohibition 
era decision involved prohibition agents charged with murder 
and rejected the federal officers’ removal petitions on the 
grounds that the averments in the petitions themselves were 
“not sufficiently informing and specific to make a case for re-
moval . . . .” Id., at 34. In Soper (No. 1), unlike any prior 
removal case we had adjudicated, the prohibition agents 
were only able to assert that they neither committed nor had 
any knowledge of the murder for which they were charged. 
They had simply come upon a wounded and dying man in the 
vicinity of an illegal still which they had destroyed after 
unsuccessfully giving chase to bootleggers. While rejecting 
the agents’ petition as “not sufficiently informing,” ibid., 
Chief Justice Taft also rejected Maryland’s contention that a 
federal officer can successfully remove a criminal prosecution 
only “by admitting that he did the act for which he is prose-
cuted.” Id., at 32. Rather, the Chief Justice enunciated 
the following test:

“There must be a causal connection between what the of-
ficer has done under asserted official authority and the 
state prosecution. It must appear that the prosecution 
of him, for whatever offense, has arisen out of the acts 
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done by him under color of federal authority and in en-
forcement of federal law, and he must by direct aver-
ment exclude the possibility that it was based on acts or 
conduct of his not justified by his federal duty. But the 
statute does not require that the prosecution must be for 
the very acts which the officer admits to have been done 
by him under federal authority. It is enough that his 
acts or his presence at the place in performance of his of-
ficial duty constitute the basis, though mistaken or false, 
of the state prosecution.” Id., at 33.

Unlike the Government, we do not understand the causal 
connection test of Soper (No. 1) to have eliminated the gen-
eral requirement that federal officer removal be predicated 
on the existence of a federal defense. Soper (No. 1) pre-
sented a unique criminal prosecution, markedly unlike those 
before us today, where a federal officer pleaded by traverse 
and sought removal. While we rejected the removal petition 
at issue in that case, the decision assumed that a situation 
could arise in which a petition that pleaded by traverse might 
warrant removal. Under such circumstances, we suggested 
that careful pleading, demonstrating the close connection be-
tween the state prosecution and the federal officer’s perform-
ance of his duty, might adequately replace the specific aver-
ment of a federal defense. We are not today presented with 
such a pleading by traverse and need not decide whether re-
moval on the grounds suggested in Soper (No. 1) would be 
permissible under either the statute or the Constitution.

Similarly, we do not understand Willingham n . Morgan, 
395 U. S. 402 (1969), to have been such a case. In Willing-
ham, the petitioner sued federal prison officials in state court 
on state tort law grounds for injuries he allegedly had re-
ceived while imprisoned. The officials sought removal on 
official immunity grounds. See Barr n . Matteo, 360 U. S. 
564 (1959); Howard n . Lyons, 360 U. S. 593, 597 (1959) (the 
validity of a claim of official immunity to state tort actions 
“must be judged by federal standards, to be formulated by 
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the courts in the absence of legislative action by Congress”); 
see also Westfall v. Erwin, 484 U. S. 292, 295 (1988). The 
central question at issue in Willingham was whether the de-
fense of official immunity was sufficient to support removal 
under § 1442(a)(1). We held that the removal statute “is 
broad enough to cover all cases where federal officers can 
raise a colorable defense arising out of their duty to enforce 
federal law. ... In fact, one of the most important reasons 
for removal is to have the validity of the defense of official 
immunity tried in a federal court.” 395 U. S., at 406-407.

In Willingham we adverted to the causal connection test of 
Soper (No. 1), not as a substitute for the averment of an offi-
cial immunity defense, but as a means of delimiting the plead-
ing requirements for establishing a colorable defense of that 
nature. Id., at 409 (“In this case, once petitioners had 
shown that their only contact with respondent occurred in-
side the penitentiary, while they were performing their du-
ties, we believe that they had demonstrated the required 
‘causal connection.’ The connection consists, simply enough, 
of the undisputed fact that petitioners were on duty, at their 
place of federal employment, at all the relevant times”). De-
spite the Government’s suggestion, we decline to divorce the 
federal official immunity defense from the pleadings required 
to allege it and transform those pleading requirements into 
an independent basis for jurisdiction. Mesa and Ebrahim 
have not and could not present an official immunity defense 
to the state criminal prosecutions brought against them. 
Imbler v. Pachtman, 424 U. S. 409, 429 (1976) (“This Court 
has never suggested that the policy considerations which 
compel civil immunity for certain governmental officials also 
place them beyond the reach of the criminal law”). Accord-
ingly, the liberal pleadings sufficient to allege an official im-
munity defense which we permitted in Willingham are inap-
plicable to removal of the prosecutions before us today.

In sum, an unbroken line of this Court’s decisions extend-
ing back nearly a century and a quarter have understood all 
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the various incarnations of the federal officer removal statute 
to require the averment of a federal defense.

B

In the face of all these decisions, the Government defends 
the proposition that § 1442(a)(1) permits removal without the 
assertion of a federal defense. It does so based on the plain 
language of the removal statute and on the substantial fed-
eral interests that would be protected by permitting univer-
sal removal of all civil actions and criminal prosecutions 
brought against any federal official “for the manner in which 
he has performed his federal duties . . . .” Brief for Peti-
tioners 8.

The critical phrase “under color of office” first appeared in 
the Act of July 13, 1866, ch. 184, §67, 14 Stat. 171, and has 
remained in every version of the removal statute that we 
have interpreted since we decided Tennessee n . Davis in 
1880. Nevertheless, the Government contends that “under 
color of office” cannot bear the weight of a federal defense re-
quirement. We agree with the Government that the special-
ized grants of jurisdiction in the last clause of subsection (1) 
concerning the apprehension of criminals and the collection of 
revenue and subsections (2)-(4) of § 1442(a) are largely the 
“residue” of the pre-1948, more limited removal statutes now 
entirely encompassed by the general removal provision of 
the first clause of subsection (1). See P. Bator, D. Meltzer, 
P. Mishkin, & D. Shapiro, Hart and Wechsler’s The Federal 
Courts and the Federal System 1057 (3d ed. 1988). The 
Government, however, derives from consideration of subsec-
tion (3)—“[a]ny officer of the courts of the United States, for 
any act under color of office or in the performance of his du-
ties”—support for its argument that the removal statute “is 
not limited to cases in which the federal employee raises a 
federal defense.” Brief for Petitioners 26. The Govern-
ment argues that “in the performance of his duties” must 
mean something besides “under color of office” in subsection
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(3). Nonetheless, by hypothesis, the disjunction in subsec-
tion (3) means no more than “under color of such office” in 
subsection (1). Therefore, the Government concludes, the 
controlling provision in subsection (1) must be construed 
broadly to permit removal of any civil actions or criminal 
prosecutions brought against a federal officer for acts done 
during the performance of his duties regardless of whether 
that officer raises a federal defense.

The court officers provision of subsection (3) was added to 
Judicial Code §33—the removal statute superseded by the 
1948 enactment—by the Act of August 23, 1916, ch. 399, 39 
Stat. 532. We considered this provision in Gay v. Ruff, and 
explicitly rejected the argument the United States makes 
today. First, we recognized that the purpose of the 1916 
amendment was “ ‘to extend the provisions of section 33 uni-
formly to officers of the courts of the United States, not only 
in cases arising under the revenue laws, but in all cases, giv-
ing to them the same protection in all cases now given to offi-
cers acting under the revenue laws, and to officers of Con-
gress.’” 292 U. S., at 38, quoting H. R. Rep. 776, 64th 
Cong., 1st Sess., 2 (1916). Second, we also recognized that 
“[t]here is no expression in the Act of 1916, or in the proceed-
ings which led to its enactment, of an intention to repeal any 
existing law or to depart from the long-existing policy of re-
stricting the federal jurisdiction.” 292 U. S., at 37. Third, 
as discussed earlier, we noted that the “existing law” which 
“restrict[ed] the federal jurisdiction” was precisely the re-
quirement that the federal officer predicate removal on the 
averment of a federal defense. Id., at 33-35, 39; see also 
supra, at 130-131. Accordingly, we concluded that “in the 
performance of his duties” meant no more than “under color 
of office,” and that Congress meant by both expressions to 
preserve the pre-existing requirement of a federal defense 
for removal. Again, we see no reason to depart from this 
longstanding interpretation of Congress’ intent in enacting 
the removal statute.
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c
The Government’s view, which would eliminate the federal 

defense requirement, raises serious doubt whether, in enact-
ing § 1442(a), Congress would not have “expand[ed] the juris-
diction of the federal courts beyond the bounds established 
by the Constitution.” Verlinden B. V. v. Central Bank of 
Nigeria, 461 U. S. 480, 491 (1983). In Verlinden, we dis-
cussed the distinction between “jurisdictional statutes” and 
“the federal law under which [an] action arises, for Art. Ill 
purposes,” and recognized that pure jurisdictional statutes 
which seek “to do nothing more than grant jurisdiction over 
a particular class of cases” cannot support Art. Ill “aris-
ing under” jurisdiction.*  Id., at 496, citing The Propel-
ler Genesee Chief v. Fitzhugh, 12 How. 443, 451-543 (1852); 
Mossman V. Higginson, 4 Dall. 12 (1800). In Verlinden we 
held that the Foreign Sovereign Immunities Act of 1976, 28 
U. S. C. §1330, is a “comprehensive scheme” comprising 
both pure jurisdictional provisions and federal law capable of 
supporting Art. Ill “arising under” jurisidiction. 461 U. S., 
at 496.

Section 1442(a), in our view, is a pure jurisdictional statute, 
seeking to do nothing more than grant district court jurisdic-
tion over cases in which a federal officer is a defendant. Sec-
tion 1442(a), therefore, cannot independently support Art. Ill 
“arising under” jurisdiction. Rather, it is the raising of a 
federal question in the officer’s removal petition that consti-
tutes the federal law under which the action against the fed-
eral officer arises for Art. Ill purposes. The removal statute 
itself merely serves to overcome the “well-pleaded complaint” 
rule which would otherwise preclude removal even if a federal 
defense were alleged. See Verlinden, supra, at 494; Merrell 
Dow Pharmaceuticals Inc. v. Thompson, 478 U. S. 804, 808 

*The “Arising Under” Clause provides: “The judicial Power [of the 
United States] shall extend to all Cases . . . arising under this Constitu-
tion, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority.” U. S. Const., Art. Ill, §2, cl. 1.
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(1986) (under the “well-pleaded complaint” rule “[a] defense 
that raises a federal question is inadequate to confer federal 
jurisdiction”); Louisville & Nashville R. Co. n . Mottley, 211 
U. S. 149 (1908). Adopting the Government’s view would 
eliminate the substantive Art. Ill foundation of § 1442(a)(1) 
and unnecessarily present grave constitutional problems. 
We are not inclined to abandon a longstanding reading of 
the officer removal statute that clearly preserves its consti-
tutionality and adopt one which raises serious constitutional 
doubt. See Califano v. Yamasaki, 442 U. S. 682, 693 (1979) 
(“[I]f ‘a construction of the statute is fairly possible by which 
[a serious doubt of constitutionality] may be avoided,’ Crow-
ell v. Benson, 285 U. S. 22, 62 (1932), a court should adopt 
that construction”) (brackets in original).

At oral argument the Government urged upon us a theory 
of “protective jurisdiction” to avoid these Art. Ill difficulties. 
Tr. of Oral Arg. 6. In Willingham, we recognized that Con-
gress’ enactment of federal officer removal statutes since 
1815 served “to provide a federal forum for cases where fed-
eral officials must raise defenses arising from their official du-
ties . . . [and] to protect federal officers from interference by 
hostile state courts.” 395 U. S., at 405. The Government 
insists that the full protection of federal officers from inter-
ference by hostile state courts cannot be achieved if the aver-
ment of a federal defense must be a predicate to removal. 
More important, the Government suggests that this general-
ized congressional interest in protecting federal officers from 
state court interference suffices to support Art. Ill “arising 
under” jurisdiction.

We have, in the past, not found the need to adopt a theory 
of “protective jurisdiction” to support Art. Ill “arising 
under” jurisdiction, Verlinden, supra, at 491, n. 17, and we 
do not see any need for doing so here because we do not rec-
ognize any federal interests that are not protected by limiting 
removal to situations in which a federal defense is alleged. 
In these prosecutions, no state court hostility or interference 
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has even been alleged by petitioners and we can discern no 
federal interest in potentially forcing local district attorneys 
to choose between prosecuting traffic violations hundreds of 
miles from the municipality in which the violations occurred 
or abandoning those prosecutions.

The Santa Clara County Municipal Court, as it happens, is 
located in San Jose, as is a Federal District Court of the 
Northern District of California. As California observes, 
however, other of its county seats may be located up to 350 
miles from the nearest Federal District Court. Brief for Re-
spondent 47, n. 25. In other of our Nation’s large but less 
populous States the distances and accompanying burdens on 
state prosecutors may be even more acute. For example, 
the distance from Barrow, Alaska, the seat of that State’s 
Second Judicial District, to Nome, where the nearest Federal 
District Court sits, is over 500 miles. We have emphasized:

“[U]nder our federal system, it goes without saying 
that preventing and dealing with crime is much more the 
business of the States than it is of the Federal Govern-
ment. Because the regulation of crime is pre-eminently 
a matter for the States, we have identified a strong judi-
cial policy against federal interference with state criminal 
proceedings.” Arizona v. Manypenny, 451 U. S. 232, 
243 (1981) (citations and internal quotations omitted).

It is hardly consistent with this “strong judicial policy” to 
permit removal of state criminal prosecutions of federal offi-
cers and thereby impose potentially extraordinary burdens 
on the States when absolutely no federal question is even at 
issue in such prosecutions. We are simply unwilling to 
credit the Government’s ominous intimations of hostile state 
prosecutors and collaborationist state courts interfering with 
federal officers by charging them with traffic violations and 
other crimes for which they would have no federal defense in 
immunity or otherwise. That is certainly not the case in the 
prosecutions of Mesa and Ebrahim, nor was it the case in the 
removal of the state prosecutions of federal revenue agents 
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that confronted us in our early decisions. In those cases 
where true state hostility may have existed, it was specifi-
cally directed against federal officers’ efforts to carry out 
their federally mandated duties. E. g., Tennessee v. Davis, 
100 U. S. 257 (1880). As we said in Maryland v. Soper (No. 
2), 270 U. S., at 43-44, with respect to Judicial Code §33:

“In answer to the suggestion that our construction of 
§ 33 and our failure to sustain the right of removal in the 
case before us will permit evilly minded persons to evade 
the useful operations of §33, we can only say that, if 
prosecutions of this kind come to be used to obstruct se-
riously the enforcement of federal laws, it will be for 
Congress in its discretion to amend §33 so that the 
words . . . shall be enlarged to mean that any prosecu-
tion of a federal officer for any state offense which can be 
shown by evidence to have had its motive in a wish to 
hinder him in the enforcement of federal law, may be re-
moved for trial to the proper federal court. We are not 
now considering or intimating whether such an enlarge-
ment would be valid; but what we wish to be understood 
as deciding is that the present language of § 33 can not be 
broadened by fair construction to give it such a meaning. 
These were not prosecutions, therefore, commenced on 
account of acts done by these defendants solely in pursu-
ance of their federal authority. With the statute as it is, 
they can not have the protection of a trial in the federal 
court. . . .”

Chief Justice Taft’s words of 63 years ago apply equally well 
today; the present language of § 1442(a) cannot be broadened 
by fair construction to give it the meaning which the Gov-
ernment seeks. Federal officer removal under 28 U. S. C. 
§ 1442(a) must be predicated upon averment of a federal de-
fense. Accordingly, the judgment of the Court of Appeals is 
affirmed.

So ordered.
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Justi ce  Bren na n , with whom Justi ce  Mars hall  joins, 
concurring.

While I concur in the judgment and opinion of the Court, I 
write separately to emphasize a point that might otherwise 
be overlooked. In most routine traffic-accident cases like 
those presented here, no significant federal interest is served 
by removal; it is, accordingly, difficult to believe that Con-
gress would have intended the statute to reach so far. It is 
not at all inconceivable, however, that Congress’ concern 
about local hostility to federal authority could come into play 
in some circumstances where the federal officer is unable to 
present any “federal defense.” The days of widespread re-
sistance by state and local governmental authorities to Acts 
of Congress and to decisions of this Court in the areas of 
school desegregation and voting rights are not so distant that 
we should be oblivious to the possibility of harassment of fed-
eral agents by local law enforcement authorities. Such ha-
rassment could well take the form of unjustified prosecution 
for traffic or other offenses, to which the federal officer would 
have no immunity or other federal defense. The removal 
statute, it would seem to me, might well have been intended 
to apply in such unfortunate and exceptional circumstances.

The Court today rightly refrains from deciding whether re-
moval in such a situation is possible, since that is not the case 
before us. But the Court leaves open the possibility that 
where a federal officer is prosecuted because of local hostility 
to his function, “careful pleading, demonstrating the close 
connection between the state prosecution and the federal offi-
cer’s performance of his duty, might adequately replace the 
specific averment of a federal defense.” Ante, at 132. With 
the understanding that today’s decision does not foreclose the 
possibility of removal in such circumstances even in the ab-
sence of a federal defense, I join the Court’s opinion.
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No. 87-1346. Argued December 5, 1988—Decided February 21, 1989

Petitioner developed a hull design for a fiberglass recreational boat that it 
marketed under the trade name Bonito Boat Model 5VBR. The manu-
facturing process involved creating a hardwood model that was then 
sprayed with fiberglass to create a mold. The mold then served to 
produce the finished fiberglass boats for sale. No patent application 
was filed to protect the utilitarian or design aspects of the hull or the 
manufacturing process by which the finished boats were produced. 
After the Bonito 5VBR had been on the market for six years, the Florida 
Legislature enacted a statute that prohibits the use of a direct molding 
process to duplicate unpatented boat hulls, and forbids the knowing sale 
of hulls so duplicated. Petitioner subsequently filed an action in a Flor-
ida Circuit Court, alleging that respondent had violated the statute by 
using the direct molding process to duplicate the Bonito 5VBR fiberglass 
hull and by knowingly selling such duplicates. Petitioner sought dam-
ages, injunctive relief, and an award of attorney’s fees under the Florida 
law. The trial court granted respondent’s motion to dismiss the com-
plaint on the ground that the statute conflicted with federal patent law 
and was therefore invalid under the Supremacy Clause of the Federal 
Constitution. The Florida Court of Appeals and the Florida Supreme 
Court affirmed.

Held: The Florida statute is pre-empted by the Supremacy Clause. 
Pp. 146-168.

(a) This Court’s decisions have made clear that state regulation of 
intellectual property must yield to the extent that it clashes with the fed-
eral patent statute’s balance between public right and private monopoly 
designed to promote certain creative activity. The efficient operation of 
the federal patent system depends upon substantially free trade in pub-
licly known, unpatented design and utilitarian conceptions. Sears, Roe-
buck & Co. v. Stiffel Co., 376 U. S. 225; Compco Corp. v. Day-Brite 
Lighting, Inc., 376 U. S. 234. A state law that interferes with the 
enjoyment of such a conception contravenes the ultimate goal of public 
disclosure and use that is the centerpiece of federal patent policy. More-
over, through the creation of patent-like rights, the States could es-
sentially redirect inventive efforts away from the careful criteria of pat-
entability developed by Congress over the last 200 years. Pp. 146-157.
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(b) By offering patent-like protection for ideas deemed unprotected 
under the federal patent scheme, the Florida statute conflicts with the 
“strong federal policy favoring free competition in ideas which do not 
merit patent protection.” Lear, Inc. v. Adkins, 395 U. S. 653, 656. 
The Florida statute does not prohibit “unfair competition” in the usual 
sense of that term, but rather is aimed at promoting inventive effort by 
preventing the efficient exploitation of the design and utilitarian con-
ceptions embodied in the product itself. It endows the original boat 
manufacturer with rights against the world, similar in scope and opera-
tion to the rights accorded the federal patentee. This protection is 
made available for an unlimited number of years to all boat hulls and 
their component parts. Protection is available for subject matter for 
which patent protection has been denied or has expired, as well as for 
designs which have been freely revealed to the consuming public by their 
creators. In this case, the statute operates to allow petitioner to assert 
a substantial property right in a design idea which has already been 
available to the public for over six years. Pp. 157-160.

(c) That the Florida statute does not restrict all means of reproduction 
does not eliminate the conflict with the federal patent scheme. In es-
sence, the statute grants the original manufacturer the right to prohibit 
a form of reverse engineering of a product in general circulation. This is 
one of the rights granted to the federal patent holder, but has never been 
part of state protection under the law of unfair competition or trade 
secrets. The study and recomposition of unpatented articles available 
to the public at large may lead to significant advances in technology and 
design. Moreover, the threat of reverse engineering of unpatented ar-
ticles creates a significant spur to the achievement of the rigorous 
standards of patentability established by Congress. By substantially al-
tering this competitive reality, the Florida statute and similar state laws 
may erect themselves as substantial competitors to the federal patent 
scheme. Such a result would contravene the congressional intent to cre-
ate a uniform system for determining the boundaries of public and pri-
vate right in utilitarian and design ideas. Kewanee Oil Co. v. Bicron 
Corp., 416 U. S. 470, distinguished. Pp. 160-165.

(d) The Patent and Copyright Clauses of the Federal Constitution do 
not by their own force, or by negative implication, deprive the States of 
the power to adopt rules to promote intellectual creation within their 
own jurisdictions where Congress has left the field free of federal regula-
tion. Goldstein v. California, 412 U. S. 546. Even as to design and 
utilitarian conceptions within the subject matter of the patent laws, the 
States may place limited regulations on the exploitation of unpatented 
ideas to prevent consumer confusion as to source or the tortious appro-
priation of trade secrets. Both the law of unfair competition and state 
trade secret law have coexisted harmoniously with federal patent protec-
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tion for almost 200 years, and Congress has demonstrated its full aware-
ness of the operation of state law in these areas without any indication of 
disapproval. Silkwood v. Kerr-McGee Corp., 464 U. S. 238. The same 
cannot be said of the Florida scheme at issue here, where Congress has 
explicitly considered the need for additional protections for industrial de-
signs and declined to act. By according patent-like protection to the 
otherwise unprotected design and utilitarian aspects of products in gen-
eral circulation, the Florida statute enters a field of regulation which the 
patent laws have reserved to Congress and is therefore pre-empted by 
the Supremacy Clause of the Federal Constitution. Pp. 165-168.

515 So. 2d 220, affirmed.

O’Con no r , J., delivered the opinion for a unanimous Court.

Tomas Morgan Russell argued the cause for petitioner. 
With him on the briefs were Granger Cook, Jr., and John S. 
Schoene.

Charles E. Lipsey, by appointment of the Court, 487 U. S. 
1231, argued the cause as amicus curiae in support of the judg-
ment below. -With him on the brief was Donald R. Dunner. *

Justi ce  O’Con no r  delivered the opinion of the Court.
We must decide today what limits the operation of the fed-

eral patent system places on the States’ ability to offer 
substantial protection to utilitarian and design ideas which 
the patent laws leave otherwise unprotected. In Interpart 

*Briefs of amici curiae urging reversal were filed for Boston Whaler, 
Inc., by Geoffrey S. Stewart, James L. Quarles III, and William F. Lee; 
for Intellectual Property Owners, Inc., by Donald W. Banner and Herbert 
C. Wamsley; for the Marine Industries Association of South Florida et al. 
by Julius F. Parker, Jr., Jack M. Skelding, Jr., James W. York, Deputy 
Attorney General of Florida, and Robert A. Butterworth, Attorney Gen-
eral, pro se; and for the Orange County Patent Law Association et al. by 
Randall Glenn Wick and J. Thomas McCarthy.

Briefs of amici curiae urging affirmance were filed for the Aftermarket 
Body Parts Association et al. by James F. Fitzpatrick, Melvin C. Garbow, 
and Peter T. Grossi, Jr.; for the Certified Automobile Parts Association by 
Messrs. Garbow and Fitzpatrick; and for Xenetics Biomedical, Inc., by Ed-
ward S. Irons.

Alex Devience, Jr., filed a brief for Imos Italia and Torino Industries, 
Ltd., as amicus curiae.
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Corp. n . Italia, 777 F. 2d 678 (1985), the Court of Appeals for 
the Federal Circuit concluded that a California law prohibit-
ing the use of the “direct molding process” to duplicate unpat-
ented articles posed no threat to the policies behind the fed-
eral patent laws. In this case, the Florida Supreme Court 
came to a contrary conclusion. It struck down a Florida 
statute which prohibits the use of the direct molding process 
to duplicate unpatented boat hulls, finding that the protection 
offered by the Florida law conflicted with the balance struck 
by Congress in the federal patent statute between the en-
couragement of invention and free competition in unpatented 
ideas. 515 So. 2d 220 (1987). We granted certiorari to re-
solve the conflict, 486 U. S. 1004 (1988), and we now affirm 
the judgment of the Florida Supreme Court.

I

In September 1976, petitioner Bonito Boats, Inc. (Bonito), 
a Florida corporation, developed a hull design for a fiberglass 
recreational boat which it marketed under the trade name 
Bonito Boat Model 5VBR. App. 5. Designing the boat hull 
required substantial effort on the part of Bonito. A set of 
engineering drawings was prepared, from which a hardwood 
model was created. The hardwood model was then sprayed 
with fiberglass to create a mold, which then served to 
produce the finished fiberglass boats for sale. The 5VBR 
was placed on the market sometime in September 1976. 
There is no indication in the record that a patent application 
was ever filed for protection of the utilitarian or design as-
pects of the hull, or for the process by which the hull was 
manufactured. The 5VBR was favorably received by the 
boating public, and “a broad interstate market” developed for 
its sale. Ibid.

In May 1983, after the Bonito 5VBR had been available to 
the public for over six years, the Florida Legislature enacted 
Fla. Stat. §559.94 (1987). The statute makes “[i]t . . . un-
lawful for any person to use the direct molding process to du-
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plicate for the purpose of sale any manufactured vessel hull 
or component part of a vessel made by another without the 
written permission of that other person.” §559.94(2). The 
statute also makes it unlawful for a person to “knowingly sell 
a vessel hull or component part of a vessel duplicated in viola-
tion of subsection (2).” §559.94(3). Damages, injunctive 
relief, and attorney’s fees are made available to “[a]ny person 
who suffers injury or damage as the result of a violation” of 
the statute. §559.94(4). The statute was made applicable 
to vessel hulls or component parts duplicated through the use 
of direct molding after July 1, 1983. §559.94(5).

On December 21, 1984, Bonito filed this action in the Cir-
cuit Court of Orange County, Florida. The complaint al-
leged that respondent here, Thunder Craft Boats, Inc. 
(Thunder Craft), a Tennessee corporation, had violated the 
Florida statute by using the direct molding process to dupli-
cate the Bonito 5VBR fiberglass hull, and had knowingly sold 
such duplicates in violation of the Florida statute. Bonito 
sought “a temporary and permanent injunction prohibiting 
[Thunder Craft] from continuing to unlawfully duplicate and 
sell Bonito Boat hulls or components,” as well as an account-
ing of profits, treble damages, punitive damages, and attor-
ney’s fees. App. 6, 7. Respondent filed a motion to dismiss 
the complaint, arguing that under this Court’s decisions in 
Sears, Roebuck & Co. v. Stiffel Co., 376 U. S. 225 (1964), and 
Compco Corp. v. Day-Brite Lighting, Inc., 376 U. S. 234 
(1964), the Florida statute conflicted with federal patent law 
and was therefore invalid under the Supremacy Clause of the 
Federal Constitution. App. 8-9. The trial court granted 
respondent’s motion, id., at 10-11, and a divided Court of Ap-
peals affirmed the dismissal of petitioner’s complaint. 487 
So. 2d 395 (1986).

On appeal, a sharply divided Florida Supreme Court 
agreed with the lower courts’ conclusion that the Florida law 
impermissibly interfered with the scheme established by the 
federal patent laws. See 515 So. 2d 220 (1987). The major-
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ity read our decisions in Sears and Compco for the proposi-
tion that “when an article is introduced into the public do-
main, only a patent can eliminate the inherent risk of 
competition and then but for a limited time.” 515 So. 2d, at 
222. Relying on the Federal Circuit’s decision in the 
Interpart case, the three dissenting judges argued that the 
Florida antidirect molding provision “does not prohibit the 
copying of an unpatented item. It prohibits one method of 
copying; the item remains in the public domain.” 515 So. 2d, 
at 223 (Shaw, J., dissenting).

II

Article I, §8, cl. 8, of the Constitution gives Congress the 
power “[t]o promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discover-
ies.” The Patent Clause itself reflects a balance between the 
need to encourage innovation and the avoidance of monopo-
lies which stifle competition without any concomitant ad-
vance in the “Progress of Science and useful Arts.” As we 
have noted in the past, the Clause contains both a grant of 
power and certain limitations upon the exercise of that 
power. Congress may not create patent monopolies of un-
limited duration, nor may it “authorize the issuance of pat-
ents whose effects are to remove existent knowledge from 
the public domain, or to restrict free access to materials al-
ready available.” Graham v. John Deere Co. of Kansas 
City, 383 U. S. 1, 6 (1966).

From their inception, the federal patent laws have embod-
ied a careful balance between the need to promote innovation 
and the recognition that imitation and refinement through 
imitation are both necessary to invention itself and the very 
lifeblood of a competitive economy. Soon after the adoption 
of the Constitution, the First Congress enacted the Patent 
Act of 1790, which allowed the grant of a limited monopoly of 
14 years to any applicant that “hath . . . invented or discov-
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ered any useful art, manufacture, ... or device, or any im-
provement therein not before known or used.” 1 Stat. 109, 
110. In addition to novelty, the 1790 Act required that the 
invention be “sufficiently useful and important” to merit the 
14-year right of exclusion. Ibid. Section 2 of the Act re-
quired that the patentee deposit with the Secretary of State, 
a specification and if possible a model of the new invention, 
“which specification shall be so particular, and said models so 
exact, as not only to distinguish the invention or discovery 
from other things before known and used, but also to enable a 
workman or other person skilled in the art or manufacture 
... to make, construct, or use the same, to the end that the 
public may have the full benefit thereof, after the expiration 
of the patent term.” Ibid.

The first Patent Act established an agency known by self-
designation as the “Commissioners for the promotion of Use-
ful Arts,” composed of the Secretary of State, the Secretary 
of the Department of War, and the Attorney General, any 
two of whom could grant a patent. Thomas Jefferson was 
the first Secretary of State, and the driving force behind 
early federal patent policy. For Jefferson, a central tenet of 
the patent system in a free market economy was that “a ma-
chine of which we were possessed, might be applied by every 
man to any use of which it is susceptible.” 13 Writings of 
Thomas Jefferson 335 (Memorial ed. 1904). He viewed a 
grant of patent rights in an idea already disclosed to the pub-
lic as akin to an ex post facto law, “obstructing] others in the 
use of what they possessed before.” Id., at 326-327. Jef-
ferson also played a large role in the drafting of our Nation’s 
second Patent Act, which became law in 1793. The Patent 
Act of 1793 carried over the requirement that the subject of a 
patent application be “not known or used before the applica-
tion.” Ch. 11, 1 Stat. 318, 319. A defense to an infringe-
ment action was created where “the thing, thus secured by 
patent, was not originally discovered by the patentee, but 
had been in use, or had been described in some public work 
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anterior to the supposed discovery of the patentee.” Id., at 
322. Thus, from the outset, federal patent law has been 
about the difficult business “of drawing a line between the 
things which are worth to the public the embarrassment of an 
exclusive patent, and those which are not.” 13 Writings of 
Thomas Jefferson, supra, at 335.

Today’s patent statute is remarkably similar to the law as 
known to Jefferson in 1793. Protection is offered to “[w]ho- 
ever invents or discovers any new and useful process, ma-
chine, manufacture, or composition of matter, or any new and 
useful improvement thereof.” 35 U. S. C. § 101. Since 
1842, Congress has also made protection available for “any 
new, original and ornamental design for an article of manu-
facture.” 35 U. S. C. § 171. To qualify for protection, a de-
sign must present an aesthetically pleasing appearance that 
is not dictated by function alone, and must satisfy the other 
criteria of patentability. The novelty requirement of pat-
entability is presently expressed in 35 U. S. C. §§ 102(a) and 
(b), which provide:

“A person shall be entitled to a patent unless —
“(a) the invention was known or used by others in this 

country, or patented or described in a printed publica-
tion in this or a foreign country, before the invention 
thereof by the applicant for patent, or

“(b) the invention was patented or described in a 
printed publication in this or a foreign country or in pub-
lic use or on sale in this country more than one year prior 
to the date of application for patent in the United 
States . . . .”

Sections 102(a) and (b) operate in tandem to exclude from 
consideration for patent protection knowledge that is already 
available to the public. They express a congressional deter-
mination that the creation of a monopoly in such information 
would not only serve no socially useful purpose, but would in 
fact injure the public by removing existing knowledge from 
public use. From the Patent Act of 1790 to the present day,
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the public sale of an unpatented article has acted as a com-
plete bar to federal protection of the idea embodied in the ar-
ticle thus placed in public commerce.

In the case of Pennock v. Dialogue, 2 Pet. 1 (1829), Justice 
Story applied these principles under the patent law of 1800. 
The patentee had developed a new technique for the manu-
facture of rubber hose for the conveyance of air and fluids. 
The invention was reduced to practice in 1811, but letters 
patent were not sought and granted until 1818. In the inter-
val, the patentee had licensed a third party to market the 
hose, and over 13,000 feet of the new product had been sold 
in the city of Philadelphia alone. The Court concluded that 
the patent was invalid due to the prior public sale, indicating 
that, “if [an inventor] suffers the thing he invented to go into 
public use, or to be publicly sold for use” “[h]is voluntary act 
or acquiescence in the public sale and use is an abandonment 
of his right. ” Id., at 23-24. The Court noted that under the 
common law of England, letters patent were unavailable for 
the protection of articles in public commerce at the time of 
the application, id., at 20, and that this same doctrine was im-
mediately embodied in the first patent laws passed in this 
country. Id., at 21-22.

As the holding of Pennock makes clear, the federal patent 
scheme creates a limited opportunity to obtain a property 
right in an idea. Once an inventor has decided to lift the veil 
of secrecy from his work, he must choose the protection of a 
federal patent or the dedication of his idea to the public at 
large. As Judge Learned Hand once put it: “[I]t is a condi-
tion upon the inventor’s right to a patent that he shall not ex-
ploit his discovery competitively after it is ready for patent-
ing; he must content himself with either secrecy or legal 
monopoly.” Metallizing Engineering Co. v. Kenyon Bear-
ing & Auto Parts Co., 153 F. 2d 516, 520 (CA2), cert, denied, 
328 U. S. 840 (1946).

In addition to the requirements of novelty and utility, the 
federal patent law has long required that an innovation not be 
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anticipated by the prior art in the field. Even if a particular 
combination of elements is “novel” in the literal sense of the 
term, it will not qualify for federal patent protection if its 
contours are so traced by the existing technology in the field 
that the “improvement is the work of the skillful mechanic, 
not that of the inventor.” Hotchkiss v. Greenwood, 11 How. 
248, 267 (1851). In 1952, Congress codified this judicially de-
veloped requirement in 35 U. S. C. § 103, which refuses pro-
tection to new developments where “the differences between 
the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person of or-
dinary skill in the art to which said subject matter pertains.” 
The nonobviousness requirement extends the field of unpat-
entable material beyond that which is known to the public 
under § 102, to include that which could readily be deduced 
from publicly available material by a person of ordinary skill 
in the pertinent field of endeavor. See Graham, 383 U. S., 
at 15. Taken together, the novelty and nonobviousness re-
quirements express a congressional determination that the 
purposes behind the Patent Clause are best served by free 
competition and exploitation of either that which is already 
available to the public or that which may be readily dis-
cerned from publicly available material. See Aronson v. 
Quick Point Pencil Co., 440 U. S. 257, 262 (1979) (“[T]he 
stringent requirements for patent protection seek to ensure 
that ideas in the public domain remain there for the use of the 
public”).

The applicant whose invention satisfies the requirements 
of novelty, nonobviousness, and utility, and who is willing to 
reveal to the public the substance of his discovery and “the 
best mode ... of carrying out his invention,” 35 U. S. C. 
§ 112, is granted “the right to exclude others from making, 
using, or selling the invention throughout the United States,” 
for a period of 17 years. 35 U. S. C. § 154. The federal pat-
ent system thus embodies a carefully crafted bargain for en-
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couraging the creation and disclosure of new, useful, and non- 
obvious advances in technology and design in return for the 
exclusive right to practice the invention for a period of years. 
“[The inventor] may keep his invention secret and reap its 
fruits indefinitely. In consideration of its disclosure and the 
consequent benefit to the community, the patent is granted. 
An exclusive enjoyment is guaranteed him for seventeen 
years, but upon expiration of that period, the knowledge of 
the invention inures to the people, who are thus enabled 
without restriction to practice it and profit by its use.” 
United States v. Dubilier Condenser Corp., 289 U. S. 178, 
186-187 (1933).

The attractiveness of such a bargain, and its effectiveness 
in inducing creative effort and disclosure of the results of that 
effort, depend almost entirely on a backdrop of free compe-
tition in the exploitation of unpatented designs and innova-
tions. The novelty and nonobviousness requirements of pat-
entability embody a congressional understanding, implicit in 
the Patent Clause itself, that free exploitation of ideas will be 
the rule, to which the protection of a federal patent is the ex-
ception. Moreover, the ultimate goal of the patent system is 
to bring new designs and technologies into the public domain 
through disclosure. State law protection for techniques and 
designs whose disclosure has already been induced by market 
rewards may conflict with the very purpose of the patent 
laws by decreasing the range of ideas available as the build-
ing blocks of further innovation. The offer of federal protec-
tion from competitive exploitation of intellectual property 
would be rendered meaningless in a world where substan-
tially similar state law protections were readily available. 
To a limited extent, the federal patent laws must determine 
not only what is protected, but also what is free for all to use. 
Cf. Arkansas Electric Cooperative Corp. v. Arkansas Public 
Service Comm’n, 461 U. S. 375, 384 (1983) (“[A] federal deci-
sion to forgo regulation in a given area may imply an authori-
tative federal determination that the area is best left tmregu- 
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lated, and in that event would have as much pre-emptive 
force as a decision to regulate”) (emphasis in original).

Thus our past decisions have made clear that state regula-
tion of intellectual property must yield to the extent that it 
clashes with the balance struck by Congress in our patent 
laws. The tension between the desire to freely exploit the 
full potential of our inventive resources and the need to 
create an incentive to deploy those resources is constant. 
Where it is clear how the patent laws strike that balance in a 
particular circumstance, that is not a judgment the States 
may second-guess. We have long held that after the expira-
tion of a federal patent, the subject matter of the patent 
passes to the free use of the public as a matter of federal law. 
See Coats v. Merrick Thread Co., 149 U. S. 562, 572 (1893) 
(“[Plaintiffs’ right to the use of the embossed periphery ex-
pired with their patent, and the public had the same right to 
make use of it as if it had never been patented”); Kellogg Co. 
n . National Biscuit Co., 305 U. S. Ill (1938); Singer Mfg. 
Co. v. June Mfg. Co., 163 U. S. 169 (1896). Where the pub-
lic has paid the congressionally mandated price for disclosure, 
the States may not render the exchange fruitless by offering 
patent-like protection to the subject matter of the expired 
patent. “It is self-evident that on the expiration of a patent 
the monopoly created by it ceases to exist, and the right to 
make the thing formerly covered by the patent becomes pub-
lic property.” Singer, supra, at 185.

In our decisions in Sears, Roebuck & Co. v. Stiffel Co., 376 
U. S. 225 (1964), and Compco Corp. v. Day-Brite Lighting, 
Inc., 376 U. S. 234 (1964), we found that publicly known de-
sign and utilitarian ideas which were unprotected by patent 
occupied much the same position as the subject matter of an 
expired patent. The Sears case involved a pole lamp origi-
nally designed by the plaintiff Stiffel, who had secured both 
design and mechanical patents on the lamp. Sears pur-
chased unauthorized copies of the lamps, and was able to sell 
them at a retail price practically equivalent to the wholesale
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price of the original manufacturer. Sears, supra, at 226. 
Stiffel brought an action against Sears in Federal District 
Court, alleging infringement of the two federal patents and 
unfair competition under Illinois law. The District Court 
found that Stiffel’s patents were invalid due to anticipation in 
the prior art, but nonetheless enjoined Sears from further 
sales of the duplicate lamps based on a finding of consumer 
confusion under the Illinois law of unfair competition. The 
Court of Appeals affirmed, coming to the conclusion that the 
Illinois law of unfair competition prohibited product simula-
tion even in the absence of evidence that the defendant took 
some further action to induce confusion as to source.

This Court reversed, finding that the unlimited protection 
against copying which the Illinois law accorded an unpatent-
able item whose design had been fully disclosed through pub-
lic sales conflicted with the federal policy embodied in the 
patent laws. The Court stated:

“In the present case the ‘pole lamp’ sold by Stiffel has 
been held not to be entitled to the protection of either a 
mechanical or a design patent. An unpatentable article, 
like an article on which the patent has expired, is in the 
public domain and may be made and sold by whoever 
chooses to do so. What Sears did was to copy Stiffel’s 
design and sell lamps almost identical to those sold by 
Stiffel. This it had every right to do under the federal 
patent laws.” 376 U. S., at 231.

A similar conclusion was reached in Compco, where the 
District Court had extended the protection of Illinois’ unfair 
competition law to the functional aspects of an unpatented 
fluorescent lighting system. The injunction against copying 
of an unpatented article, freely available to the public, imper-
missibly “interfere[d] with the federal policy, found in Art. I, 
§ 8, cl. 8, of the Constitution and in the implementing federal 
statutes, of allowing free access to copy whatever the federal 
patent and copyright laws leave in the public domain.” 
Compco, supra, at 237.
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The pre-emptive sweep of our decisions in Sears and 
Compco has been the subject of heated scholarly and judi-
cial debate. See, e. g., Symposium, Product Simulation: A 
Right or a Wrong?, 64 Colum. L. Rev. 1178 (1964); Lear, Inc. 
v. Adkins, 395 U. S. 653, 676 (1969) (Black, J., concurring in 
part and dissenting in part). Read at their highest level of 
generality, the two decisions could be taken to stand for the 
proposition that the States are completely disabled from of-
fering any form of protection to articles or processes which 
fall within the broad scope of patentable subject matter. 
See id., at 677. Since the potentially patentable includes 
“anything under the sun that is made by man,” Diamond v. 
Chakrabarty, 447 U. S. 303, 309 (1980) (citation omitted), the 
broadest reading of Sears would prohibit the States from 
regulating the deceptive simulation of trade dress or the tor-
tious appropriation of private information.

That the extrapolation of such a broad pre-emptive princi-
ple from Sears is inappropriate is clear from the balance 
struck in Sears itself. The Sears Court made it plain that 
the States “may protect businesses in the use of their trade-
marks, labels, or distinctive dress in the packaging of goods 
so as to prevent others, by imitating such markings, from 
misleading purchasers as to the source of the goods.” Sears, 
supra, at 232 (footnote omitted). Trade dress is, of course, 
potentially the subject matter of design patents. See W. T. 
Rogers Co. n . Keene, 778 F. 2d 334, 337 (CA7 1985). Yet 
our decision in Sears clearly indicates that the States may 
place limited regulations on the circumstances in which such 
designs are used in order to prevent consumer confusion as to 
source. Thus, while Sears speaks in absolutist terms, its 
conclusion that the States may place some conditions on the 
use of trade dress indicates an implicit recognition that all 
state regulation of potentially patentable but unpatented sub-
ject matter is not ipso facto pre-empted by the federal patent 
laws.
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What was implicit in our decision in Sears, we have made 
explicit in our subsequent decisions concerning the scope of 
federal pre-emption of state regulation of the subject matter 
of patent. Thus, in Kewanee Oil Co. v. Bicron Corp., 416 
U. S. 470 (1974), we held that state protection of trade se-
crets did not operate to frustrate the achievement of the 
congressional objectives served by the patent laws. Despite 
the fact that state law protection was available for ideas 
which clearly fell within the subject matter of patent, the 
Court concluded that the nature and degree of state protec-
tion did not conflict with the federal policies of encourage-
ment of patentable invention and the prompt disclosure of 
such innovations.

Several factors were critical to this conclusion. First, be-
cause the public awareness of a trade secret is by definition 
limited, the Court noted that “the policy that matter once in 
the public domain must remain in the public domain is not in-
compatible with the existence of trade secret protection.” 
Id., at 484. Second, the Kewanee Court emphasized that 
“[t]rade secret law provides far weaker protection in many 
respects than the patent law.” Id., at 489-490. This point 
was central to the Court’s conclusion that trade secret pro-
tection did not conflict with either the encouragement or 
disclosure policies of the federal patent law. The public at 
large remained free to discover and exploit the trade secret 
through reverse engineering of products in the public domain 
or by independent creation. Id., at 490. Thus, the possibil-
ity that trade secret protection would divert inventors from 
the creative effort necessary to satisfy the rigorous demands 
of patent protection was remote indeed. Ibid. Finally, cer-
tain aspects of trade secret law operated to protect non-
economic interests outside the sphere of congressional concern 
in the patent laws. As the Court noted, “[A] most funda-
mental human right, that of privacy, is threatened when 
industrial espionage is condoned or is made profitable.” Id., 
at 487 (footnote omitted). There was no indication that Con-
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gress had considered this interest in the balance struck by 
the patent laws, or that state protection for it would interfere 
with the policies behind the patent system.

We have since reaffirmed the pragmatic approach which 
Kewanee takes to the pre-emption of state laws dealing with 
the protection of intellectual property. See Aronson, 440 
U. S., at 262 (“State law is not displaced merely because the 
contract relates to intellectual property which may or may 
not be patentable; the states are free to regulate the use of 
such intellectual property in any manner not inconsistent 
with federal law”). At the same time, we have consistently 
reiterated the teaching of Sears and Compco that ideas once 
placed before the public without the protection of a valid pat-
ent are subject to appropriation without significant restraint. 
Aronson, supra, at 263.

At the heart of Sears and Compco is the conclusion that the 
efficient operation of the federal patent system depends upon 
substantially free trade in publicly known, unpatented design 
and utilitarian conceptions. In Sears, the state law offered 
“the equivalent of a patent monopoly,” 376 U. S., at 233, in 
the functional aspects of a product which had been placed in 
public commerce absent the protection of a valid patent. 
While, as noted above, our decisions since Sears have taken a 
decidedly less rigid view of the scope of federal pre-emption 
under the patent laws, e. g., Kewanee, supra, at 479-480, we 
believe that the Sears Court correctly concluded that the 
States may not offer patent-like protection to intellectual cre-
ations which would otherwise remain unprotected as a matter 
of federal law. Both the novelty and the nonobviousness re-
quirements of federal patent law are grounded in the notion 
that concepts within the public grasp, or those so obvious 
that they readily could be, are the tools of creation available 
to all. They provide the baseline of free competition upon 
which the patent system’s incentive to creative effort de-
pends. A state law that substantially interferes with the en-
joyment of an unpatented utilitarian or design conception
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which has been freely disclosed by its author to the public at 
large impermissibly contravenes the ultimate goal of public 
disclosure and use which is the centerpiece of federal patent 
policy. Moreover, through the creation of patent-like rights, 
the States could essentially redirect inventive efforts away 
from the careful criteria of patentability developed by Con-
gress over the last 200 years. We understand this to be the 
reasoning at the core of our decisions in Sears and Compco, 
and we reaffirm that reasoning today.

Ill
We believe that the Florida statute at issue in this case so 

substantially impedes the public use of the otherwise unpro-
tected design and utilitarian ideas embodied in unpatented 
boat hulls as to run afoul of the teaching of our decisions in. 
Sears and Compco. It is readily apparent that the Florida 
statute does not operate to prohibit “unfair competition” in 
the usual sense that the term is understood. The law of un-
fair competition has its roots in the common-law tort of de-
ceit: its general concern is with protecting consumers from 
confusion as to source. While that concern may result in the 
creation of “quasi-property rights” in communicative sym-
bols, the focus is on the protection of consumers, not the pro-
tection of producers as an incentive to product innovation. 
Judge Hand captured the distinction well in Crescent Tool 
Co. v. Kilborn & Bishop Co., 247 F. 299, 301 (CA2 1917), 
where he wrote:

“[T]he plaintiff has the right not to lose his customers 
through false representations that those are his wares 
which in fact are not, but he may not monopolize any de-
sign or pattern, however trifling. The defendant, on 
the other hand, may copy plaintiff’s goods slavishly down 
to the minutest detail: but he may not represent himself 
as the plaintiff in their sale.”

With some notable exceptions, including the interpretation 
of the Illinois law of unfair competition at issue in Sears and
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Compco, see Sears, supra, at 227-228, n. 2, the common-law 
tort of unfair competition has been limited to protection 
against copying of nonfunctional aspects of consumer prod-
ucts which have acquired secondary meaning such that they 
operate as a designation of source. See generally P. Kauf-
mann, Passing Off and Misappropriation, in 9 International 
Review of Industrial Property and Copyright Law, Studies 
in Industrial Property and Copyright Law 100-109 (1986). 
The “protection” granted a particular design under the law of 
unfair competition is thus limited to one context where con-
sumer confusion is likely to result; the design “idea” itself 
may be freely exploited in all other contexts.

In contrast to the operation of unfair competition law, the 
Florida statute is aimed directly at preventing the exploita-
tion of the design and utilitarian conceptions embodied in the 
product itself. The sparse legislative history surrounding its 
enactment indicates that it was intended to create an induce-
ment for the improvement of boat hull designs. See Tr. of 
Meeting of Transportation Committee, Florida House of 
Representatives, May 3, 1983, reprinted at App. 22 (“[T]here 
is no inducement for [a] quality boat manufacturer to improve 
these designs and secondly, if he does, it is immediately cop-
ied. This would prevent that and allow him recourse in cir-
cuit court”). To accomplish this goal, the Florida statute 
endows the original boat hull manufacturer with rights 
against the world, similar in scope and operation to the rights 
accorded a federal patentee. Like the patentee, the benefi-
ciary of the Florida statute may prevent a competitor from 
“making” the product in what is evidently the most efficient 
manner available and from “selling” the product when it is 
produced in that fashion. Compare 35 U. S. C. §154.*

*In some respects, the protection accorded by the Florida statute re-
sembles that of a so-called “product-by-process” patent. Such a claim “is 
one in which the product is defined at least in part in terms of the method 
or process by which it is made.” D. Chisum, Patents §8.05, p. 8-67 
(1988). As long as the end product of the process is adequately defined
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The Florida scheme offers this protection for an unlimited 
number of years to all boat hulls and their component parts, 
without regard to their ornamental or technological merit. 
Protection is available for subject matter for which patent 
protection has been denied or has expired, as well as for de-
signs which have been freely revealed to the consuming pub-
lic by their creators.

In this case, the Bonito 5VBR fiberglass hull has been 
freely exposed to the public for a period in excess of six 
years. For purposes of federal law, it stands in the same 
stead as an item for which a patent has expired or been de-
nied: it is unpatented and unpatentable. See 35 U. S. C. 
§ 102(b). Whether because of a determination of unpat-
entability or other commercial concerns, petitioner chose to 
expose its hull design to the public in the marketplace, es-
chewing the bargain held out by the federal patent system of 
disclosure in exchange for exclusive use. Yet, the Florida 
statute allows petitioner to reassert a substantial property 
right in the idea, thereby constricting the spectrum of useful 
public knowledge. Moreover, it does so without the careful 
protections of high standards of innovation and limited mo-
nopoly contained in the federal scheme. We think it clear 
that such protection conflicts with the federal policy “that all 
ideas in general circulation be dedicated to the common good 

and novel and nonobvious, a patent in the process may support a patent in 
the resulting product. See U. S. Patent and Trademark Office, Manual of 
Patent Examining Procedure § 706.03(e) (5th rev. ed. 1986) (“An article 
may be claimed by a process of making it provided it is definite”). The 
Florida statute at issue here grants boat hull manufacturers substantial 
control over the use of a particular process and the sale of an article created 
by that process without regard to the novelty or nonobviousness of either 
the end product or the process by which it was created. Under federal 
law, this type of protection would be unavailable to petitioner absent sat-
isfaction of the requirements of patentability. See In re Thorpe, 777 F. 2d 
695, 697 (CA Fed. 1985) (product-by-process patent properly denied where 
end result was indistinguishable from prior art).
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unless they are protected by a valid patent.” Lear, Inc. v. 
Adkins, 395 U. S., at 668.

That the Florida statute does not remove all means of re-
production and sale does not eliminate the conflict with the 
federal scheme. See Kellogg, 305 U. S., at 122. In essence, 
the Florida law prohibits the entire public from engaging in a 
form of reverse engineering of a product in the public do-
main. This is clearly one of the rights vested in the federal 
patent holder, but has never been a part of state protection 
under the law of unfair competition or trade secrets. See 
Kewanee, 416 U. S., at 476 (“A trade secret law, however, 
does not offer protection against discovery by . . . so-called 
reverse engineering, that is by starting with the known prod-
uct and working backward to divine the process which aided 
in its development or manufacture”); see also Chicago Lock 
Co. v. Fanberg, 676 F. 2d 400, 405 (CA9 1982) (“A lock pur-
chaser’s own reverse-engineering of his own lock, and subse-
quent publication of the serial number-key code correlation, 
is an example of the independent invention and reverse engi-
neering expressly allowed by trade secret doctrine”). The 
duplication of boat hulls and their component parts may be an 
essential part of innovation in the field of hydrodynamic de-
sign. Variations as to size and combination of various ele-
ments may lead to significant advances in the field. Reverse 
engineering of chemical and mechanical articles in the public 
domain often leads to significant advances in technology. If 
Florida may prohibit this particular method of study and 
recomposition of an unpatented article, we fail to see the 
principle that would prohibit a State from banning the use of 
chromatography in the reconstitution of unpatented chemical 
compounds, or the use of robotics in the duplication of ma-
chinery in the public domain.

Moreover, as we noted in Kewanee, the competitive reality 
of reverse engineering may act as a spur to the inventor, cre-
ating an incentive to develop inventions that meet the rigor-
ous requirements of patentability. 416 U. S., at 489-490.
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The Florida statute substantially reduces this competitive in-
centive, thus eroding the general rule of free competition 
upon which the attractiveness of the federal patent bargain 
depends. The protections of state trade secret law are most 
effective at the developmental stage, before a product has 
been marketed and the threat of reverse engineering be-
comes real. During this period, patentability will often be 
an uncertain prospect, and to a certain extent, the protec-
tion offered by trade secret law may “dovetail” with the 
incentives created by the federal patent monopoly. See 
Goldstein, Kewanee Oil Co. v. Bicron Corp.: Notes on a Clos-
ing Circle, 1974 S. Ct. Rev. 81, 92. In contrast, under the 
Florida scheme, the would-be inventor is aware from the out-
set of his efforts that rights against the public are available 
regardless of his ability to satisfy the rigorous standards of 
patentability. Indeed, it appears that even the most mun-
dane and obvious changes in the design of a boat hull will 
trigger the protections of the statute. See Fla. Stat. 
§559.94(2) (1987) (protecting “any manufactured vessel hull 
or component part”). Given the substantial protection of-
fered by the Florida scheme, we cannot dismiss as hypotheti-
cal the possibility that it will become a significant competitor 
to the federal patent laws, offering investors similar protec-
tion without the quid pro quo of substantial creative effort re-
quired by the federal statute. The prospect of all 50 States 
establishing similar protections for preferred industries with-
out the rigorous requirements of patentability prescribed by 
Congress could pose a substantial threat to the patent sys-
tem’s ability to accomplish its mission of promoting progress 
in the useful arts.

Finally, allowing the States to create patent-like rights in 
various products in public circulation would lead to adminis-
trative problems of no small dimension. The federal patent 
scheme provides a basis for the public to ascertain the status 
of the intellectual property embodied in any article in general 
circulation. Through the application process, detailed in-
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formation concerning the claims of the patent holder is com-
piled in a central location. See 35 U. S. C. §§ 111-114. The 
availability of damages in an infringement action is made con-
tingent upon affixing a notice of patent to the protected arti-
cle. 35 U. S. C. § 287. The notice requirement is designed 
“for the information of the public,” Wine Railway Appliance 
Co. v. Enterprise Railway Equipment Co., 297 U. S. 387, 
397 (1936), and provides a ready means of discerning the sta-
tus of the intellectual property embodied in an article of man-
ufacture or design. The public may rely upon the lack of no-
tice in exploiting shapes and designs accessible to all. See 
Devices for Medicine, Inc. v. Boehl, 822 F. 2d 1062, 1066 (CA 
Fed. 1987) (“Having sold the product unmarked, [the paten-
tee] could hardly maintain entitlement to damages for its use 
by a purchaser uninformed that such use would violate [the] 
patent”).

The Florida scheme blurs this clear federal demarcation 
between public and private property. One of the funda-
mental purposes behind the Patent and Copyright Clauses of 
the Constitution was to promote national uniformity in the 
realm of intellectual property. See The Federalist No. 43, 
p. 309 (B. Wright ed. 1961). Since the Patent Act of 1800, 
Congress has lodged exclusive jurisdiction of actions “arising 
under” the patent laws in the federal courts, thus allowing for 
the development of a uniform body of law in resolving the 
constant tension between private right and public access. 
See 28 U. S. C. §1338; see also Chisum, The Allocation of 
Jurisdiction Between State and Federal Courts in Patent 
Litigation, 46 Wash. L. Rev. 633, 636 (1971). Recently, 
Congress conferred exclusive jurisdiction of all patent ap-
peals on the Court of Appeals for the Federal Circuit, in 
order to “provide nationwide uniformity in patent law.” 
H. R. Rep. No. 97-312, p. 20 (1981). This purpose is frus-
trated by the Florida scheme, which renders the status of the 
design and utilitarian “ideas” embodied in the boat hulls it 
protects uncertain. Given the inherently ephemeral nature
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of property in ideas, and the great power such property has 
to cause harm to the competitive policies which underlay the 
federal patent laws, the demarcation of broad zones of public 
and private right is “the type of regulation that demands a 
uniform national rule.” Ray v. Atlantic Richfield Co., 435 
U. S. 151, 179 (1978). Absent such a federal rule, each State 
could afford patent-like protection to particularly favored 
home industries, effectively insulating them from compe-
tition from outside the State.

Petitioner and its supporting amici place great weight on 
the contrary decision of the Court of Appeals for the Federal 
Circuit in Inter part Corp. v. Italia. In upholding the appli-
cation of the California “antidirect molding” statute to the 
duplication of unpatented automobile mirrors, the Federal 
Circuit stated: “The statute prevents unscrupulous competi-
tors from obtaining a product and using it as the ‘plug’ for 
making a mold. The statute does not prohibit copying the 
design of thé product in any other way; the latter if in the 
public domain, is free for anyone to make, use or sell.” 777 
F. 2d, at 685. The court went on to indicate that “the patent 
laws ‘say nothing about the right to copy or the right to use, 
they speak only in terms of the right to exclude.’” Ibid., 
quoting Mine Safety Appliances Co. v. Electric Storage Bat-
tery Co., 56 C. C. P. A. (Pat.) 863, 864, n. 2, 405 F. 2d 901, 
902, n. 2 (1969).

We find this reasoning defective in several respects. The 
Federal Circuit apparently viewed the direct molding statute 
at issue in Interpart as a mere regulation of the use of chat-
tels. Yet, the very purpose of antidirect molding statutes is 
to “reward” the “inventor” by offering substantial protection 
against public exploitation of his or her idea embodied in the 
product. Such statutes would be an exercise in futility if 
they did not have precisely the effect of substantially limiting 
the ability of the public to exploit an otherwise unprotected 
idea. As amicus points out, the direct molding process itself 
has been in use since the early 1950’s. See Brief for Charles 
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E. Lipsey as Amicus Curiae 3, n. 2. Indeed, U. S. Patent 
No. 3,419,646, issued to Robert L. Smith in 1968, explictly 
discloses and claims a method for the direct molding of boat 
hulls. The specifications of the Smith Patent indicate that 
“[i]t is a major object of the present invention to provide a 
method for making large molded boat hull molds at very low 
cost, once a prototype hull has been provided.” App. to 
Brief for Charles E. Lipsey as Amicus Curiae 15a. In fact, 
it appears that Bonito employed a similar process in the cre-
ation of its own production mold. See supra, at 144. It is 
difficult to conceive of a more effective method of creating 
substantial property rights in an intellectual creation than to 
eliminate the most efficient method for its exploitation. 
Sears and Compco protect more than the right of the public 
to contemplate the abstract beauty of an otherwise unpro-
tected intellectual creation—they assure its efficient reduc-
tion to practice and sale in the marketplace.

Appending the conclusionary label “unscrupulous” to such 
competitive behavior merely endorses a policy judgment 
which the patent laws do not leave the States free to make. 
Where an item in general circulation is unprotected by pat-
ent, “[r]eproduction of a functional attribute is legitimate 
competitive activity.” Inwood Laboratories, Inc. v. Ives 
Laboratories, Inc., 456 U. S. 844, 863 (1982) (White , J., con-
curring in result). See also Bailey n . Logan Square Typog-
raphers, Inc., 441 F. 2d 47, 51 (CA7 1971) (Stevens, J.) 
(“[T]hat which is published may be freely copied as a matter 
of federal right”).

Finally, we are somewhat troubled by the Interpart court’s 
reference to the Mine Safety case for the proposition that the 
patent laws say “nothing about the right to copy or the right 
to use.” As noted above, the federal standards for pat-
entability, at a minimum, express the congressional deter-
mination that patent-like protection is unwarranted as to cer-
tain classes of intellectual property. The States are simply 
not free in this regard to offer equivalent protections to ideas
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which Congress has determined should belong to all. For al-
most 100 years it has been well established that in the case of 
an expired patent, the federal patent laws do create a federal 
right to “copy and to use.” Sears and Compco extended that 
rule to potentially patentable ideas which are fully exposed to 
the public. The Interpart court’s assertion to the contrary is 
puzzling and flies in the face of the same court’s decisions ap-
plying the teaching of Sears and Compco in other contexts. 
See Power Controls Corp. v. Hybrinetics, Inc., 806 F. 2d 
234, 240 (CA Fed. 1986) (“It is well established . . . that an 
action for unfair competition cannot be based upon a func-
tional design”); Gemveto Jewelry Co. v. Jeff Cooper Inc., 800 
F. 2d 256, 259 (CA Fed. 1986) (vacating injunction against 
copying of jewelry designs issued under state law of unfair 
competition “in view of the Sears and Compco decisions 
which hold that copying of the article itself that is unpro-
tected by the federal patent and copyright laws cannot be 
protected by state law”).

Our decisions since Sears and Compco have made it clear 
that the Patent and Copyright Clauses do not, by their own 
force or by negative implication, deprive the States of the 
power to adopt rules for the promotion of intellectual creation 
within their own jurisdictions. See Aronson, 440 U. S., at 
262; Goldstein v. California, 412 U. S. 546, 552-561 (1973); 
Kewanee, 416 U. S., at 478-479. Thus, where “Congress de-
termines that neither federal protection nor freedom from 
restraint is required by the national interest,” Goldstein, 
supra, at 559, the States remain free to promote originality 
and creativity in their own domains.

Nor does the fact that a particular item lies within the sub-
ject matter of the federal patent laws necessarily preclude 
the States from offering limited protection which does not im-
permissibly interfere with the federal patent scheme. As 
Sears itself makes clear, States may place limited regulations 
on the use of unpatented designs in order to prevent con-
sumer confusion as to source. In Kewanee, we found that 
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state protection of trade secrets, as applied to both patent- 
able and unpatentable subject matter, did not conflict with 
the federal patent laws. In both situations, state protection 
was not aimed exclusively at the promotion of invention it-
self, and the state restrictions on the use of unpatented ideas 
were limited to those necessary to promote goals outside the 
contemplation of the federal patent scheme. Both the law of 
unfair competition and state trade secret law have coexisted 
harmoniously with federal patent protection for almost 200 
years, and Congress has given no indication that their opera-
tion is inconsistent with the operation of the federal patent 
laws. See Florida Lime & Avocado Growers, Inc. v. Paul, 
373 U. S. 132, 144 (1963); United States v. Bass, 404 U. S. 
336, 349 (1971).

Indeed, there are affirmative indications from Congress 
that both the law of unfair competition and trade secret pro-
tection are consistent with the balance struck by the patent 
laws. Section 43(a) of the Lanham Act, 60 Stat. 441, 15 
U. S. C. § 1125(a), creates a federal remedy for making “a 
false designation of origin, or any false description or repre-
sentation, including words or other symbols tending falsely to 
describe or represent the same . . . .” Congress has thus 
given federal recognition to many of the concerns that under-
lie the state tort of unfair competition, and the application of 
Sears and Compco to nonfunctional aspects of a product 
which have been shown to identify source must take account 
of competing federal policies in this regard. Similarly, as 
Justi ce  Mars hal l  noted in his concurring opinion in Kewa-
nee: “State trade secret laws and the federal patent laws 
have co-existed for many, many, years. During this time, 
Congress has repeatedly demonstrated its full awareness of 
the existence of the trade secret system, without any indica-
tion of disapproval. Indeed, Congress has in a number of in-
stances given explicit federal protection to trade secret in-
formation provided to federal agencies.” Kewanee, supra, 
at 494 (concurring in result) (citation omitted). The case for
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federal pre-emption is particularly weak where Congress has 
indicated its awareness of the operation of state law in a field 
of federal interest, and has nonetheless decided to “stand by 
both concepts and to tolerate whatever tension there [is] be-
tween them.” Silkwood v. Kerr-McGee Corp., 464 U. S. 
238, 256 (1984). The same cannot be said of the Florida stat-
ute at issue here, which offers protection beyond that avail-
able under the law of unfair competition or trade secret, 
without any showing of consumer confusion, or breach of 
trust or secrecy.

The Florida statute is aimed directly at the promotion of 
intellectual creation by substantially restricting the public’s 
ability to exploit ideas that the patent system mandates shall 
be free for all to use. Like the interpretation of Illinois 
unfair competition law in Sears and Compco, the Florida 
statute represents a break with the tradition of peaceful co-
existence between state market regulation and federal patent 
policy. The Florida law substantially restricts the public’s 
ability to exploit an unpatented design in general circulation, 
raising the specter of state-created monopolies in a host of 
useful shapes and processes for which patent protection has 
been denied or is otherwise unobtainable. It thus enters a 
field of regulation which the patent laws have reserved to 
Congress. The patent statute’s careful balance between 
public right and private monopoly to promote certain creative 
activity is a “scheme of federal regulation ... so pervasive as 
to make reasonable the inference that Congress left no room 
for the States to supplement it.” Rice v. Santa Fe Elevator 
Corp., 331 U. S. 218, 230 (1947).

Congress has considered extending various forms of lim-
ited protection to industrial design either through the copy-
right laws or by relaxing the restrictions on the availability of 
design patents. See generally Brown, Design Protection: 
An Overview, 34 UCLA L. Rev. 1341 (1987). Congress ex-
plicitly refused to take this step in the copyright laws, see 17 
U. S. C. § 101; H. R. Rep. No. 94-1476, p. 55 (1976), and de-
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spite sustained criticism for a number of years, it has de-
clined to alter the patent protections presently available for 
industrial design. See Report of the President’s Commis-
sion on the Patent System, S. Doc. No. 5, 90th Cong., 1st 
Sess., 20-21 (1967); Lindgren, The Sanctity of the Design 
Patent: Illusion or Reality?, 10 Okla. City L. Rev. 195 (1985). 
It is for Congress to determine if the present system of 
design and utility patents is ineffectual in promoting the use-
ful arts in the context of industrial design. By offering 
patent-like protection for ideas deemed unprotected under 
the present federal scheme, the Florida statute conflicts with 
the “strong federal policy favoring free competition in ideas 
which do not merit patent protection.” Lear, Inc., 395 
U. S., at 656. We therefore agree with the majority of the 
Florida Supreme Court that the Florida statute is pre-
empted by the Supremacy Clause, and the judgment of that 
court is hereby affirmed.

It is so ordered.
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As part of the merger of a company that they owned with another com-
pany, petitioners exchanged stock in their company for stock in the other 
company. In approving the merger, petitioners allegedly relied on the 
other company’s financial statements prepared by respondent accounting 
firm. Subsequently, petitioners concluded that certain of those state-
ments misrepresented the company’s financial condition. They then 
filed an action in Federal District Court against respondent and others, 
alleging violations of the Securities Exchange Act of 1934, Rule 10b-5 
thereunder, and state common law. While returning a verdict against 
some of the defendants, the jury found in favor of respondent and an-
other defendant. After judgment was entered, petitioners filed a timely 
motion for prejudgment interest. While that motion was still pending, 
petitioners filed a notice of appeal from the judgment in favor of respond-
ent and the other defendant. Ultimately, the court granted the motion 
for prejudgment interest and ordered that the judgment be amended to 
include that interest. The Court of Appeals held that petitioners’ mo-
tion for prejudgment interest was a motion to alter or amend the judg-
ment under Federal Rule of Civil Procedure 59(e), which rendered the 
notice of appeal ineffective under Federal Rule of Appellate Procedure 
4(a)(4), which provides that if a party files a timely motion under Rule 
59(e) to alter or amend the judgment a notice of appeal filed before the 
disposition of that motion “shall have no effect.” The court also rejected 
petitioners’ contention that Thompson v. /NS, 375 U. S. 384, required it 
to hear their appeal because they had relied on several actions of the Dis-
trict Court that indicated that the judgment was final and appealable 
notwithstanding the pending motion for prejudgment interest.

Held: Petitioners’ motion for prejudgment interest constituted a Rule 
59(e) motion and rendered ineffective under Rule 4(a)(4) their notice of 
appeal filed before a ruling on that motion. Pp. 173-179.

(a) Prejudgment interest is part of the compensation due a plaintiff. 
A postjudgment motion for discretionary prejudgment interest involves 
the kind of reconsideration of matters encompassed within the merits of 
a judgment to which Rule 59(e) was intended to apply. Pp. 174-176.

(b) To conclude that a postjudgment motion for discretionary prejudg- 
ment interest is a Rule 59(e) motion helps further the important goal of 
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avoiding piecemeal appellate review of judgments. Moreover, by pre-
venting appellate review before such a motion is resolved, that conclusion 
gives added assurance that an appellate court will have the benefit of the 
district court’s plenary findings with regard to factual and legal issues 
subsumed in the decision to grant prejudgment interest. Pp. 177-178.

(c) On the record, the Court of Appeals correctly declined to apply the 
reasoning of Thompson, supra, to excuse petitioners’ failure to file an 
effective notice of appeal. By its terms, Thompson applies only where a 
party has performed an act that, if properly done, would postpone the 
deadline for filing his appeal and has received specific assurance by a ju-
dicial officer that this act has been properly done. That is not the case 
here. Pp. 178-179.

825 F. 2d 1521, affirmed.

Ken ne dy , J., delivered the opinion for a unanimous Court.

Laurie Webb Daniel argued the cause for petitioners. 
With her on the briefs were Harold T. Daniel, Jr., Keith M. 
Wiener, and Paul Webb, Jr.

Gordon Lee Garrett, Jr., argued the cause for respondent. 
With him on the brief was William B. B. Smith.

Justi ce  Ken ne dy  delivered the opinion of the Court.
Federal Rule of Appellate Procedure 4(a)(4) provides that 

if any party files a timely motion “under Rule 59 [of the Fed-
eral Rules of Civil Procedure] to alter or amend the judg-
ment,” a notice of appeal filed before the disposition of that 
motion “shall have no effect.” In this case, we decide 
whether a motion for discretionary prejudgment interest 
filed after the entry of judgment constitutes a Rule 59 motion 
to alter or amend the judgment and renders ineffective any 
notice of appeal filed before a ruling on that motion. If we 
decide the question in the affirmative, we are asked to decide 
whether this case nevertheless falls within the so-called 
“unique circumstances” exception to the timely appeal re-
quirement announced in Thompson n . INS, 375 U. S. 384 
(1964) (per curiam).

I
The history of this case is complex but can be stated in a 

summary way. In September 1969, the Cavalier Bag Com-
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pany merged into E. T. Barwick Industries, Inc. (Barwick 
Industries). The Osternecks, owners of Cavalier and peti-
tioners here, approved the merger and exchanged their stock 
in Cavalier for stock in Barwick Industries. In approving 
the transaction, petitioners allegedly relied on financial state-
ments of Barwick Industries prepared by Ernst & Whinney, 
an independent certified public accounting firm and the re-
spondent here.

Sometime later, petitioners concluded that Barwick In-
dustries’ financial statements for two years preceding the 
merger misrepresented the company’s actual financial condi-
tion. In 1975, petitioners filed this action alleging violations 
of §§ 10(b) and 20 of the Securities Exchange Act of 1934, 
ch. 404, 48 Stat. 891, 899, as amended, 15 U. S. C. §§ 78j(b), 
78t (1982 ed. and Supp. IV), Rule 10b-5 thereunder, 17 CFR 
§240.10b-5 (1975), and Georgia common law. Petitioners 
named as defendants, among others, Barwick Industries, re-
spondent Ernst & Whinney, and certain directors and offi-
cers of Barwick Industries (E. T. Barwick, B. A. Talley, and 
M. E. Kellar).

After nearly 10 years of pretrial proceedings, the case fi-
nally went to trial in 1984. The jury returned a verdict 
against Barwick Industries, M. E. Kellar, and B. A. Talley 
in the amount of $2,632,234 in compensatory damages for vi-
olations of the federal securities laws and Georgia common 
law. The jury found in favor of E. T. Barwick and respond-
ent Ernst & Whinney.

Immediately after the jury verdict was announced, peti-
tioners moved orally for prejudgment interest on the dam-
ages assessed against Barwick Industries, M. E. Kellar, and 
B. A. Talley. The District Judge, not wishing to hear argu-
ment on petitioners’ motion at that point, directed petitioners 
to submit their motion for pre judgment interest in writing 
within 10 days. He stated:

“The judgment will be entered on this particular ver-
dict as soon as possible, then if prejudgment interest is 
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granted it will be—the judgment can be amended.” 
App. 5.

The judgment was filed and entered on the same day, 
January 30, 1985. Id., at 6-7. On February 11, 1985, peti-
tioners, as directed, filed a written motion for prejudgment 
interest. Id., at 8-9.

During March 1985, the various parties filed notices of ap-
peal and cross-appeal challenging the January 30 judgment. 
Of particular importance here, on March 1, 1985, while their 
motion for prejudgment interest was still pending, petition-
ers filed a notice of appeal from the January 30, 1985, judg-
ment in favor of E. T. Barwick and respondent Ernst & 
Whinney. Id., at 34.

The District Court did not rule on petitioners’ motion for 
prejudgment interest until July 1, 1985. On that date, the 
court entered an order stating that the final judgment shall be 
“AMENDED” to reflect an “additional award of [$945,512.85 
in] prejudgment interest on the federal securities claim.” 
Id., at 44. On July 9, 1985, the District Court filed a docu-
ment captioned “AMENDED JUDGMENT,” stating that 
the January 30,1985, judgment “is hereby amended by adding 
thereto . . . [the] award of prejudgment interest,” but shall 
“remain the same in every other respect.” Id., at 45. After 
the amended judgment had been entered, petitioners filed one 
additional notice of appeal on July 31, 1985, captioned as a 
cross-appeal against M. E. Kellar, B. A. Talley, E. T. Bar-
wick, and Barwick Industries. Id., at 46-47. But, and this 
is the vital fact for purposes of this case, the notice failed 
to include respondent Ernst & Whinney as a party to the 
appeal.

The Court of Appeals dismissed petitioners’ appeal as to 
Ernst & Whinney for lack of jurisdiction, finding that no ef-
fective notice had been filed. Ostemeck n . E. T. Barwick 
Industries, Inc., 825 F. 2d 1521 (CA11 1987). The Court of 
Appeals concluded that petitioners’ February 11, 1985, mo-



OSTERNECK v. ERNST & WHINNEY 173

169 Opinion of the Court

tion for prejudgment interest was a motion to alter or amend 
the judgment under Rule 59(e), which rendered ineffective 
under Federal Rule of Appellate Procedure 4(a)(4) the March 
1, 1985, notice of appeal filed before the disposition of the 
prejudgment interest motion. 825 F. 2d, at 1525-1527? 
The Court of Appeals rejected petitioners’ contention, based 
on our decision in White v. New Hampshire Dept, of Employ-
ment Security, 455 U. S. 445 (1982), that their motion for 
prejudgment interest was not a motion to alter or amend the 
judgment under Rule 59(e) because it merely addressed an 
issue collateral to the main cause of action. 825 F. 2d, at 
1526. The Court of Appeals also rejected petitioners’ con-
tention that our decision in Thompson n . INS, 375 U. S. 384 
(1964) (per curiam), required that it hear their appeal be-
cause they had relied upon several actions of the District 
Court which indicated that the January 30, 1985, judgment 
was final and appealable notwithstanding the pending motion 
for prejudgment interest. 825 F. 2d, at 1527-1528.

Petitioners sought review here, and we granted certiorari, 
486 U. S. 1042 (1988), to resolve a conflict in the Courts of 
Appeals over whether a motion for prejudgment interest 
filed after the entry of judgment constitutes a Rule 59(e) mo-
tion to alter or amend the judgment. Cf. Jenkins v. Whitta-
ker Corp., 785 F. 2d 720 (CA9 1986). We also agreed to con-
sider, if necessary, whether the Court of Appeals erred in 
not entertaining petitioners’ appeal under the reasoning of 
Thompson, supra. We now affirm.

II
Rule 59(e) of the Federal Rules of Civil Procedure provides 

that a motion to “alter or amend the judgment” shall be served 
within 10 days of the entry of judgment. Rule 4(a)(4) of the

‘The Court of Appeals also found that petitioners’ July 31, 1985, notice 
of cross-appeal was ineffective as to the judgment in favor of respondent 
because respondent was not named in that notice. 825 F. 2d, at 1528- 
1529. Petitioners have not sought review of that ruling in this Court.
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Federal Rules of Appellate Procedure provides that a notice 
of appeal filed while a timely Rule 59(e) motion is pending has 
no effect. Together, these Rules work to implement the fi-
nality requirement of 28 U. S. C. § 1291 by preventing the 
filing of an effective notice of appeal until the District Court 
has had an opportunity to dispose of all motions that seek 
to amend or alter what otherwise might appear to be a final 
judgment.

A

White v. New Hampshire Dept, of Employment Security, 
supra, at 451, set the general framework for determining 
whether a postjudgment motion constitutes a Rule 59(e) mo-
tion to alter or amend the judgment. In that case, we held 
that a request for attorney’s fees under 42 U. S. C. § 1988 
was not a Rule 59(e) motion. We stated in White that a 
postjudgment motion will be considered a Rule 59(e) motion 
where it involves “reconsideration of matters properly en-
compassed in a decision on the merits.” 455 U. S., at 451, 
citing Browder v. Director, Illinois Dept, of Corrections, 434 
U. S. 257 (1978). We concluded that a request for attorney’s 
fees did not fit this description because it raised legal issues 
“collateral to the main cause of action,” 455 U. S., at 451, re-
quiring an inquiry that was wholly “separate from the deci-
sion on the merits,” id., at 451-452. We noted, moreover, 
that because attorney’s fees under § 1988 are not considered 
compensation for the injury giving rise to the cause of action, 
their award was “uniquely separable” from the underlying 
merits of the controversy. Id., at 452.

We revisited the question of what constitutes a Rule 59(e) 
motion last Term. In Buchanan n . Stanships, Inc., 485 
U. S. 265 (1988), we considered whether a motion for the al-
lowance of costs under Federal Rule of Civil Procedure 54(d) 
was a motion to alter or amend the judgment. In concluding 
that it was not, we relied on the fact that Federal Rule of 
Civil Procedure 58 draws a “sharp distinction” between a dis-
trict court’s judgment on the merits and an award of costs.
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485 U. S., at 268. Moreover, we observed that, as with the 
attorney’s fees in White, a motion for costs filed under Rule 
54(d) “raises issues wholly collateral to the judgment in the 
main cause of action.” 485 U. S., at 268.

In Budinich v. Becton Dickinson & Co., 486 U. S. 196 
(1988), the issue was not whether a particular kind of motion 
constitutes a Rule 59(e) motion, but rather the related ques-
tion whether a judgment is final under 28 U. S. C. § 1291 
when a motion for attorney’s fees remains to be resolved. 
We acknowledged in Budinich that our earlier decision in 
White, holding that a request for attorney’s fees under § 1988 
was not a Rule 59(e) motion, “all but” answered the finality 
question. We went on to reiterate that, as a general matter, 
a request for attorney’s fees is not part of the merits of the 
underlying action because such fees are not part of the com-
pensation for the plaintiff’s injury but traditionally have been 
regarded as an element of costs awarded to the prevailing 
party. 486 U. S., at 199-201.

Under these precedents, the Court of Appeals was correct 
to conclude that a postjudgment motion for discretionary pre-
judgment interest constitutes a motion to alter or amend the 
judgment under Rule 59(e). First, we have repeatedly 
stated that prejudgment interest “is an element of [plaintiff’s] 
complete compensation.” West Virginia v. United States, 
479 U. S. 305, 310, and n. 2 (1987); see General Motors Corp. 
v. Devex Corp., 461 U. S. 648, 655-656, and n. 10 (1983). 
Thus, unlike attorney’s fees, which at common law were re-
garded as an element of costs and therefore not part of the 
merits judgment, see Budinich, supra, at 200-201, prejudg-
ment interest traditionally has been considered part of the 
compensation due plaintiff.

Second, unlike a request for attorney’s fees or a motion 
for costs, a motion for discretionary prejudgment interest 
does not “rais[e] issues wholly collateral to the judgment 
in the main cause of action,” Buchanan, supra, at 268; 
see White, 455 U. S., at 451, nor does it require an inquiry 
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wholly "separate from the decision on the merits,” id., at 
451-452. In deciding if and how much prejudgment interest 
should be granted, a district court must examine—or in the 
case of a postjudgment motion, reexamine—matters encom-
passed within the merits of the underlying action. For exam-
ple, in a federal securities action such as this case, a district 
court will consider a number of factors, including whether 
prejudgment interest is necessary to compensate the plaintiff 
fully for his injuries, the degree of personal wrongdoing on 
the part of the defendant, the availability of alternative in-
vestment opportunities to the plaintiff, whether the plain-
tiff delayed in bringing or prosecuting the action, and other 
fundamental considerations of fairness.2 See Norte & Co. 
v. Huffines, 416 F. 2d 1189, 1191-1192 (CA2 1969), cert, de-
nied sub nom. Muscat v. Norte & Co., 397 U. S. 989 (1970); 
City National Bank v. American Commonwealth Financial 
Corp., 608 F. Supp. 941, 943 (WDNC 1985); Fox v. Kane- 
Miller Corp., 398 F. Supp. 609, 651 (Md. 1975); see also gen-
erally Blau n . Lehman, 368 U. S. 403, 414 (1962) (“[I]nterest 
is not recovered according to a rigid theory of compensation 
for money withheld, but is given in response to consider-
ations of fairness”). These considerations are intertwined in 
a significant way with the merits of the plaintiff’s primary 
case as well as the extent of his damages. Thus, we conclude 
that a postjudgment motion for discretionary prejudgment 
interest involves the kind of reconsideration of matters en-
compassed within the merits of a judgment to which Rule 
59(e) was intended to apply.3

2 We do not intend here to specify what factors a district court must 
consider when deciding under federal law whether to grant prejudgment 
interest. We offer this list of factors, taken from lower court cases, 
merely to demonstrate that the inquiry involves issues intertwined to a sig-
nificant extent with the merits of the underlying controversy.

3 We do not believe the result should be different where prejudgment 
interest is available as a matter of right. It could be argued that where a 
party is entitled to prejudgment interest as a matter of right, a reexamina-
tion of issues relevant to the underlying merits is not necessary, and there-
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Our conclusion that a postjudgment motion for discretion-
ary prejudgment interest is a Rule 59(e) motion also helps 
further the important goal of avoiding piecemeal appellate re-
view of judgments. Cf. United States v. Hollywood Motor 
Car Co., 458 U. S. 263, 265 (1982) (“[T]he policy of Congress 
embodied in [28 U. S. C. § 1291] is inimical to piecemeal ap-
pellate review of trial court decisions”). Because Federal 
Rule of Appellate Procedure 4(a)(4) renders ineffective any 
notice of appeal filed while a Rule 59(e) motion is pending, the 
decision whether a particular pending motion falls under Rule 
59(e) will of necessity determine whether an otherwise final 
judgment is appealable. By preventing appellate review be-
fore a postjudgment motion for prejudgment interest is re-
solved, the rule we adopt today gives added assurance that 
an appellate court will have the benefit of the district court’s 
plenary findings with regard to factual and legal issues sub-
sumed in the decision to grant discretionary prejudgment in-
terest, such as the wrongfulness of the defendant’s conduct 
and the plaintiff’s full damages, as well as other matters of 
equity bearing on the merits of the litigation. Such informa-
tion may well be useful to a complete understanding of the 
district court’s findings on liability and damages. We do not 
anticipate that our holding will result in undue delays in the 
entry of a final judgment. Any evidence relating to the 

fore the motion should be deemed collateral in the sense we have used that 
term. However, mandatory prejudgment interest, no less than discre-
tionary prejudgment interest, serves to “remedy the injury giving rise to 
the [underlying] action,” Budinich v. Becton Dickinson & Co., 486 U. S. 
196, 200 (1988), and in that sense is part of the merits of the district court’s 
decision. Moreover, as we said last Term in Budinich: “[W]hat is of im-
portance here is not preservation of conceptual consistency in the status of 
a particular [type of motion] as ‘merits’ or ‘nonmerits,’ but rather preserva-
tion of operational consistency and predictability in the overall application 
of the [finality requirement] of § 1291.” Ibid. “Courts and litigants are 
best served by the bright-line rule, which accords with traditional under-
standing,” ibid., that a motion for prejudgment interest implicates the 
merits of the district court’s judgment.
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question of prejudgment interest should be available at the 
time that the other issues in the case are tried, and the dis-
trict court should be able to dispose of a motion for prejudg-
ment interest within a reasonable time after the entry of 
verdict.

Ill
Petitioners contend that even if their March 1, 1985, notice 

of appeal was rendered ineffective by the filing of their mo-
tion for prejudgment interest, the Court of Appeals never-
theless should have heard their appeal based on the rationale 
of Thompson v. INS, 375 U. S. 384 (1964). In that case, the 
petitioner filed with the District Court a motion for a new 
trial within 10 days of receiving notice of the entry of judg-
ment, but 12 days after the judgment was entered. Al-
though this motion was in fact untimely, the District Court 
specifically declared that it had been filed “‘in ample time.’” 
Id., at 385. In reliance on this statement, the petitioner in 
Thompson did not file an appeal from the District Court’s 
original judgment, but rather filed a timely appeal from the 
later denial of his motion for a new trial. Because it found 
that petitioner’s motion for a new trial was not timely filed, 
the Court of Appeals dismissed his appeal. In light of these 
“unique circumstances,” we reversed. Zd.,at387. Because 
petitioner had filed his notice of appeal in reliance on the spe-
cific statement of the District Court that his motion for a new 
trial was timely, we felt that fairness required that the Court 
of Appeals excuse his untimely appeal. See ibid.

Petitioners contend that the rationale of Thompson is ap-
plicable here because certain statements made by the District 
Court, as well as certain actions taken by the District Court, 
the District Court Clerk, and the Court of Appeals, led them 
to believe that their notice of appeal was timely. After re-
viewing these claims, the Court of Appeals declined to apply 
the Thompson exception, concluding:

“At no time has the district court or this court ever af-
firmatively represented to the Ostemecks that their ap-
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peal was timely filed, nor did the Osternecks ever seek 
such assurance from either court.” 825 F. 2d, at 1528.

After reviewing the record, we conclude that the Court of 
Appeals was correct in declining to apply our reasoning in 
Thompson to excuse petitioners’ failure to file an effective 
notice of appeal. By its terms, Thompson applies only 
where a party has performed an act which, if properly done, 
would postpone the deadline for filing his appeal and has re-
ceived specific assurance by a judicial officer that this act has 
been properly done. That is not the case here.

The judgment of the Court of Appeals is affirmed.

It is so ordered.
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in  re  Mc Don ald

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

No. 88-5890. Decided February 21, 1989

Pro se petitioner filed a motion for leave to proceed in forma pauperis on 
his petition before this Court for a writ of habeas corpus. Since 1971, he 
has made 73 other filings with this Court—including 19 for extraordinary 
relief—all of which have been denied without recorded dissent.

Held: Petitioner’s motion for leave to proceed in forma pauperis is denied, 
and the Clerk is directed not to accept any further petitions from him for 
extraordinary writs unless he pays the docketing fee required by this 
Court’s Rule 45(a) and submits his petition in compliance with Rule 33. 
The continual processing of his frivolous requests for extraordinary writs 
does not permit the Court to allocate its limited resources in a way that 
promotes the interests of justice. Paupers filing pro se petitions are not 
subject to the financial considerations that deter other litigants from fil-
ing frivolous petitions, and lower courts have issued orders intended to 
curb serious abuses by persons proceeding in forma pauperis. Peti-
tioner remains free to file in forma pauperis requests for other relief, if 
he qualifies and does not similarly abuse that privilege.

Motion denied.

Per  Curia m.
Pro se petitioner Jessie McDonald requests that this Court 

issue a writ of habeas corpus pursuant to 28 U. S. C. § 2241(a). 
He also requests that he be permitted to proceed in forma 
pauperis under this Court’s Rule 46. We deny petitioner 
leave to proceed in forma pauperis. He is allowed until 
March 14, 1989, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition in compliance 
with this Court’s Rule 33. We also direct the Clerk not to 
accept any further petitions from petitioner for extraordinary 
writs pursuant to 28 U. S. C. §§ 1651(a), 2241, and 2254(a), 
unless he pays the docketing fee required by Rule 45(a) and 
submits his petition in compliance with Rule 33. We explain 
below our reasons for taking this step.

Petitioner is no stranger to us. Since 1971, he has made 
73 separate filings with the Court, not including this petition, 
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which is his eighth so far this Term. These include 4 ap-
peals,1 33 petitions for certiorari,* 219 petitions for extraordi-
nary writs,3 7 applications for stays and other injunctive re-

'See McDonald v. Alabama, 479 U. S. 1061 (1987); In re McDonald, 
466 U. S. 957 (1984); McDonald v. Tennessee, 432 U. S. 901 (1977); Mc-
Donald v. Purity Dairies Employees Federal Credit Union, 431 U. S. 961 
(1977).

2 See McDonald v. Tobey, 488 U. S. 971 (1988); McDonald v. Metropoli-
tan Government of Nashville and Davidson County, 481 U. S. 1053 (1987); 
McDonald v. Tennessee, 475 U. S. 1088 (1986); McDonald v. Tennessee, 
474 U. S. 951 (1985); McDonald v. Leech, 467 U. S. 1208 (1984); McDonald 
N. Humphries, 461 U. S. 946 (1983); McDonald v. Metropolitan Govern-
ment of Nashville and Davidson County, 461 U. S. 934 (1983); McDonald 
v. Draper, 459 U. S. 1112 (1983); McDonald v. Thompson, 456 U. S. 981 
(1982); McDonald v. Metropolitan Government of Nashville and Davidson 
County, 455 U. S. 957 (1982); McDonald v. Tennessee, 454 U. S. 1088 
(1981); McDonald v. Draper, 452 U. S. 965 (1981); McDonald v. Tennes-
see, 450 U. S. 983 (1981); McDonald v. Draper, 450 U. S. 983 (1981); Mc-
Donald v. Metropolitan Airport Authority, 450 U. S. 1002 (1981); McDon-
ald v. Metropolitan Government of Nashville and Davidson County, 450 
U. S. 933 (1981); McDonald n . United States District Court, 444 U. S. 900 
(1979); McDonald n . Birch, 444 U. S. 875 (1979); McDonald v. United 
States District Court and McDonald v. Yellow Freight Systems, Inc., 444 
U. S. 875 (1979); McDonald v. Thompson, 436 U. S. 911 (1978); McDonald 
v. Tennessee, 434 U. S. 866 (1977); McDonald v. Davidson County Elec-
tion Comm’n, 431 U. S. 958 (1977); McDonald v. Tennessee, 431 U. S. 933 
(1977); McDonald v. Tennessee, 429 U. S. 1064 (1977); McDonald v. Ten-
nessee, 425 U. S. 955 (1976); McDonald v. Tennessee, 423 U. S. 991 (1975); 
McDonald v. Tennessee, 416 U. S. 975 (1974); McDonald v. Tennessee, 415 
U. S. 961 (1974); McDonald v. Wellons, 414 U. S. 1074 (1973); McDonald 
v. Metro Traffic and Parking Comm’n, 409 U. S. 1117 (1973); McDonald 
v. Wellons, 405 U. S. 928 (1972); McDonald v. Metropolitan Traffic and 
Parking Comm’n, 404 U. S. 843 (1971).

3 In re McDonald, 488 U. S. 940 (1988) (mandamus and/or prohibition); 
In re McDonald, 488 U. S. 940 (1988) (mandamus and/or prohibition); In re 
McDonald, 488 U. S. 940 (1988) (mandamus and/or prohibition); In re Mc-
Donald, 488 U. S. 813 (1988) (common law certiorari); In re McDonald, 488 
U. S. 813 (1988) (common law certiorari); In re McDonald, 488 U. S. 813 
(1988) (common law certiorari); In re McDonald, 485 U. S. 986 (1988) 
(mandamus); In re McDonald, 484 U. S. 812 (1987) (common law certio-
rari); In re McDonald, 484 U. S. 812 (1987) (habeas corpus); In re McDon-
ald, 484 U. S. 812 (1987) (common law certiorari and habeas corpus); In re
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lief,* 4 and 10 petitions for rehearing.5 Without recorded 
dissent, the Court has denied all of his appeals and denied all 
of his various petitions and motions. We have never previ-
ously denied him leave to proceed in forma pauper is.6

The instant petition for a writ of habeas corpus arises from 
petitioner’s 1974 state conviction for obtaining title to a 1972 
Ford LTD automobile under false pretenses, for which he 
was sentenced to three years’ imprisonment. Petitioner ap-
pealed to the Tennessee Court of Criminal Appeals, which 
reversed his conviction on the ground that there was no evi-

McDonald, 479 U. S. 809 (1986) (habeas corpus); In re McDonald, 470 
U. S. 1082 (1985) (habeas corpus); In re McDonald, 464 U. S. 811 (1983) 
(mandamus and/or prohibition); McDonald v. Leathers, 439 U. S. 815 
(1978) (leave to file petition for writ of mandamus); McDonald v. Thomp-
son, 434 U. S. 812 (1977) (leave to file petition for writ of habeas corpus); 
McDonald v. Tennessee, 430 U. S. 963 (1977) (motion to consolidate and 
for leave to file petition for writ of habeas corpus); McDonald v. Thomp-
son, 429 U. S. 1088 (1977) (leave to file petition for writ of habeas corpus 
and other relief); McDonald v. United States Court of Appeals, 420 U. S. 
922 (1975) (leave to file petition for writ of mandamus); McDonald v. Mott, 
410 U. S. 907 (1973) (leave to file petition for writ of mandamus and other 
relief).

4 See McDonald v. Metropolitan Government, 487 U. S. 1230 (1988) 
(stay); McDonald v. Metropolitan Government of Nashville and Davidson 
County, 481 U. S. 1010 (1987) (stay); McDonald n . Alexander, 458 U. S. 
1124 (1982) (injunction); McDonald v. Draper, 451 U. S. 978 (1981) (stay); 
McDonald v. Thompson, 432 U. S. 903 (1977) (application for supersedeas 
bond); McDonald v. Tennessee, 429 U. S. 1012 (1976) (stay and other re-
lief); McDonald n . Tennessee, 415 U. S. 971 (1974) (stay).

5 See McDonald v. Alabama, 480 U. S. 912 (1987); In re McDonald, 479 
U. S. 956 (1986); McDonald v. Tennessee, 475 U. S. 1151 (1986); In re Mc-
Donald, 471 U. S. 1062 (1985); McDonald v. Leech, 467 U. S. 1257 (1984); 
McDonald v. Draper, 459 U. S. 1229 (1983); McDonald v. Thompson, 457 
U. S. 1126 (1982); McDonald v. Draper, 451 U. S. 933 (1981); McDonald v. 
Tennessee, 425 U. S. 1000 (1976); McDonald v. Tennessee, 417 U. S. 927 
(1974).

6 In the affidavit in support of his present motion to proceed in forma 
pauperis, petitioner states that he earns approximately $300 per month, is 
self-employed, and has less than $25 in his checking or savings account. 
He states that he has no dependents.
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dence that the alleged victim relied on petitioner’s false state-
ments. In January 1976, the Supreme Court of Tennessee 
reinstated his conviction. State v. McDonald, 534 S. W. 2d 
650. We denied certiorari, 425 U. S. 955, and rehearing, 425 
U. S. 1000 (1976).

In the 13 years since his conviction became final, petitioner 
has filed numerous petitions and motions for relief in this 
Court and in the Tennessee courts, all of which have been re-
jected. In the instant petition, for example, he requests 
that the Court “set aside” his conviction and direct the State 
to “expunge” the conviction “from all public records.” He is 
not presently incarcerated. He contends that his constitu-
tional rights were violated by the State’s failure to prove that 
the property to which he obtained title under false pretenses 
was valued at over $100, as required by the statute under 
which he was convicted. Petitioner has put forward this 
same argument—unsuccessfully—in at least four prior filings 
with the Court, including a petition for mandamus, which 
was filed 13 days before the instant petition and was not dis-
posed of by the Court until more than a month after this peti-
tion was filed.7

Title 28 U. S. C. § 1915 provides that “[a]ny court of the 
United States may authorize the commencement, prosecu-
tion or defense of any suit, action or proceeding, civil or crim-
inal, or appeal therein, without prepayment of fees and costs 
or security therefor.” (Emphasis added.) As permitted 
under this statute, we have adopted Rule 46.1, which pro-
vides that “[a] party desiring to proceed in this Court in 
forma pauperis shall file a motion for leave to so proceed, to-
gether with his affidavit in the form prescribed in Fed. Rules 
App. Proc., Form 4 . . . setting forth with particularity facts 

7 See In re McDonald, 488 U. S. 940 (1988) (petition for mandamus 
and/or prohibition); In re McDonald, 484 U. S. 812 (1987) (petition for com-
mon law certiorari or habeas corpus); McDonald v. Tennessee, 475 U. S. 
1088, rehearing denied, 475 U. S. 1151 (1986) (petition for certiorari); In re 
McDonald, 479 U. S. 809 (1986) (petition for habeas corpus).
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showing that he comes within the statutory requirements.” 
Each year, we permit the vast majority of persons who wish 
to proceed in forma pauperis to do so; last Term, we afforded 
the privilege of proceeding in forma pauperis to about 2,300 
persons. Paupers have been an important—and valued— 
part of the Court’s docket, see, e. g., Gideon v. Wainwright, 
372 U. S. 335 (1963), and remain so.

But paupers filing pro se petitions are not subject to the 
financial considerations—filing fees and attorney’s fees—that 
deter other litigants from filing frivolous petitions. Every 
paper filed with the Clerk of this Court, no matter how repe-
titious or frivolous, requires some portion of the institution’s 
limited resources. A part of the Court’s responsibility is to 
see that these resources are allocated in a way that promotes 
the interests of justice. The continual processing of peti-
tioner’s frivolous requests for extraordinary writs does not 
promote that end. Although we have not done so previ-
ously, lower courts have issued orders intended to curb seri-
ous abuses by persons proceeding in forma pauperis.8 Our 
order here prevents petitioner from proceeding in forma 
pauperis when seeking extraordinary writs from the Court.9 
It is perhaps worth noting that we have not granted the sort 
of extraordinary writ relentlessly sought by petitioner to any 
litigant—paid or in forma pauperis—for at least a decade.

8 See, e. g., Procup v. Strickland, 792 F. 2d 1069 (CA11 1986); Peck v. 
Hoff, 660 F. 2d 371 (CA8 1981); Green v. Carlson, 649 F. 2d 285 (CA5 
1981); cf. In re Martin-Trigona, 737 F. 2d 1254, 1261 (CA2 1984) (“Federal 
courts have both the inherent power and constitutional obligation to pro-
tect their jurisdiction from conduct which impairs their ability to carry out 
Article III functions”).

’Petitioner has repeatedly ignored the letter and spirit of this Court’s 
Rule 26, which provides in part that, “[t]o justify the granting of [an ex-
traordinary writ], it must be shown that the writ will be in aid of the 
Court’s appellate jurisdiction, that there are present exceptional circum-
stances warranting the exercise of the Court’s discretionary powers, and 
that adequate relief cannot be had in any other form or from any other 
court.”
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We have emphasized that extraordinary writs are, not sur-
prisingly, “drastic and extraordinary remedies,” to be “re-
served for really extraordinary causes,” in which “appeal is 
clearly an inadequate remedy.” Ex parte Fahey, 332 U. S. 
258, 259, 260 (1947).

Petitioner remains free under the present order to file in 
forma pauperis requests for relief other than an extraordi-
nary writ, if he qualifies under this Court’s Rule 46 and does 
not similarly abuse that privilege.

It is so ordered.

Justi ce  Bren nan , with whom Justi ce  Mars hall , Jus -
tic e  Blac kmun , and Justi ce  Stev en s  join, dissenting.

In the first such act in its almost 200-year history, the 
Court today bars its door to a litigant prospectively. Jessie 
McDonald may well have abused his right to file petitions in 
this Court without payment of the docketing fee; the Court’s 
order documents that fact. I do not agree, however, that he 
poses such a threat to the orderly administration of justice 
that we should embark on the unprecedented and dangerous 
course the Court charts today.

The Court’s denial not just of McDonald’s present petition 
but also of his right to file for extraordinary writs in forma 
pauperis in the future is, first of all, of questionable legality. 
The federal courts are authorized by 28 U. S. C. § 1915 to 
permit filings in forma pauperis. The statute is written 
permissively, but it establishes a comprehensive scheme for 
the administration of in forma pauperis filings. Nothing in 
it suggests we have any authority to accept in forma paupe-
ris pleadings from some litigants but not from others on the 
basis of how many times they have previously sought our re-
view. Indeed, if anything, the statutory language forecloses 
the action the Court takes today. Section 1915(d) explains 
the circumstances in which an in forma pauperis pleading 
may be dismissed as follows: a court “may dismiss the case if 
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the allegation of poverty is untrue, or if satisfied that the 
action is frivolous or malicious.” (Emphasis added.) This 
language suggests an individualized assessment of frivolous-
ness or maliciousness that the Court’s prospective order pre-
cludes. As one lower court has put it, a court’s discretion to 
dismiss informa pauperis cases summarily “is limited ... in 
every case by the language of the statute itself which re-
stricts its application to complaints found to be frivolous 
or malicious.” Sills v. Bureau of Prisons, 245 U. S. App. 
D. C. 389, 391, 761 F. 2d 792, 794 (1985) (emphasis added). 
Needless to say, the future petitions McDonald is barred 
from filing have not been “found to be” frivolous. Even a 
very strong and well-founded belief that McDonald’s future 
filings will be frivolous cannot render a before-the-fact dispo-
sition compatible with the individualized determination § 1915 
contemplates.

This Court’s Rule 46 governs our practice in cases filed in 
forma pauperis. No more than § 1915 does it grant us au-
thority to disqualify a litigant from future use of in forma 
pauperis status. Indeed, Rule 46.4 would seem to forbid 
such a practice, for it specifies that when the filing require-
ments described by Rule 46 are complied with, the Clerk 
“will file” the litigant’s papers “and place the case on the 
docket.” Today we order the Clerk to refuse to do just that. 
Of course we are free to amend our own rules should we see 
the need to do so, but until we do we are bound by them.

Even if the legality of our action in ordering the Clerk 
to refuse future petitions for extraordinary writs in forma 
pauperis from this litigant were beyond doubt, I would still 
oppose it as unwise, potentially dangerous, and a departure 
from the traditional principle that the door to this courthouse 
is open to all.

The Court’s order purports to be motivated by this liti-
gant’s disproportionate consumption of the Court’s time and 
resources. Yet if his filings are truly as repetitious as it 
appears, it hardly takes much time to identify them as such.
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I find it difficult to see how the amount of time and resources 
required to deal properly with McDonald’s petitions could be 
so great as to justify the step we now take. Indeed, the time 
that has been consumed in the preparation of the present 
order barring the door to Mr. McDonald far exceeds that 
which would have been necessary to process his petitions for 
the next several years at least. I continue to find puzzling 
the Court’s fervor in ensuring that rights granted to the poor 
are not abused, even when so doing actually increases the 
drain on our limited resources. Cf. Brown v. Herald Co., 
464 U. S. 928 (1983) (Bren nan , J., dissenting). Today’s 
order makes sense as an efficiency measure only if it is 
merely the prelude to similar orders in regard to other liti-
gants, or perhaps to a generalized rule limiting the number of 
petitions in forma pauperis an individual may file. Therein 
lies its danger.

The Court’s order itself seems to indicate that further 
measures, at least in regard to this litigant, may be forthcom-
ing. It notes that McDonald remains free to file in forma 
pauperis for relief other than extraordinary writs, if he “does 
not similarly abuse that privilege.” Ante, at 185. But if we 
have found his 19 petitions for extraordinary writs abusive, 
how long will it be until we conclude that his 33 petitions for 
certiorari are similarly abusive and bar that door to him as 
well? I am at a loss to say why, logically, the Court’s order 
is limited to extraordinary writs, and I can only conclude that 
this order will serve as precedent for similar actions in the 
future, both as to this litigant and to others.

I doubt—although I am not certain—that any of the peti-
tions Jessie McDonald is now prevented from filing would 
ultimately have been found meritorious. I am most con-
cerned, however, that if, as I fear, we continue on the course 
we chart today, we will end by closing our doors to a liti-
gant with a meritorious claim. It is rare, but it does happen 
on occasion that we grant review and even decide in favor 
of a litigant who previously had presented multiple unsuc-
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cessful petitions on the same issue. See, e. g., Chessman v. 
Teets, 354 U. S. 156 (1957); see id., at 173-177 (Douglas, J., 
dissenting).

This Court annually receives hundreds of petitions, most 
but not all of them filed in forma pauperis, which raise no 
colorable legal claim whatever, much less a question worthy 
of the Court’s review. Many come from individuals whose 
mental or emotional stability appears questionable. It does 
not take us long to identify these petitions as frivolous and to 
reject them. A certain expenditure of resources is required, 
but it is not great in relation to our work as a whole. To rid 
itself of a small portion of this annoyance, the Court now 
needlessly departs from its generous tradition and improvi- 
dently sets sail on a journey whose landing point is uncertain. 
We have long boasted that our door is open to all. We can no 
longer.

For the reasons stated in Brown n . Herald Co., supra, 
I would deny the petition for a writ of habeas corpus with-
out reaching the merits of the motion to proceed in forma 
pauperis. For the reasons stated above, I dissent from the 
Court’s order directing the Clerk not to accept future peti-
tions in forma pauperis for extraordinary writs from this 
petitioner.
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Syllabus

De SHANEY, a  mino r , by  his  guard ian  ad  lite m, et  al . 
v. WINNEBAGO COUNTY DEPARTMENT OF 

SOCIAL SERVICES et  al .

ce rtio rari  to  the  unite d  sta tes  co urt  of  appea ls  for
THE SEVENTH CIRCUIT

No. 87-154. Argued November 2, 1988—Decided February 22, 1989

Petitioner is a child who was subjected to a series of beatings by his father, 
with whom he lived. Respondents, a county department of social serv-
ices and several of its social workers, received complaints that petitioner 
was being abused by his father and took various steps to protect him; 
they did not, however, act to remove petitioner from his father’s cus-
tody. Petitioner’s father finally beat him so severely that he suffered 
permanent brain damage and was rendered profoundly retarded. Peti-
tioner and his mother sued respondents under 42 U. S. C. § 1983, alleg-
ing that respondents had deprived petitioner of his liberty interest in 
bodily integrity, in violation of his rights under the substantive compo-
nent of the Fourteenth Amendment’s Due Process Clause, by failing to 
intervene to protect him against his father’s violence. The District 
Court granted summary judgment for respondents, and the Court of Ap-
peals affirmed.

Held: Respondents’ failure to provide petitioner with adequate protection 
against his father’s violence did not violate his rights under the substan-
tive component of the Due Process Clause. Pp. 194-203.

(a) A State’s failure to protect an individual against private violence 
generally does not constitute a violation of the Due Process Clause, be-
cause the Clause imposes no duty on the State to provide members of 
the general public with adequate protective services. The Clause is 
phrased as a limitation on the State’s power to act, not as a guarantee of 
certain minimal levels of safety and security; while it forbids the State 
itself to deprive individuals of life, liberty, and property without due 
process of law, its language cannot fairly be read to impose an affirma-
tive obligation on the State to ensure that those interests do not come to 
harm through other means. Pp. 194-197.

(b) There is no merit to petitioner’s contention that the State’s knowl-
edge of his danger and expressions of willingness to protect him against 
that danger established a “special relationship” giving rise to an affirma-
tive constitutional duty to protect. While certain “special relationships” 
created or assumed by the State with respect to particular individuals 
may give rise to an affirmative duty, enforceable through the Due Proc-
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ess Clause, to provide adequate protection, see Estelle v. Gamble, 429 
U. S. 97; Youngberg v. Romeo, 457 U. S. 307, the affirmative duty to 
protect arises not from the State’s knowledge of the individual’s predica-
ment or from its expressions of intent to help him, but from the limita-
tions which it has imposed on his freedom to act on his own behalf, 
through imprisonment, institutionalization, or other similar restraint of 
personal liberty. No such duty existed here, for the harms petitioner 
suffered occurred not while the State was holding him in its custody, but 
while he was in the custody of his natural father, who was in no sense a 
state actor. While the State may have been aware of the dangers that 
he faced, it played no part in their creation, nor did it do anything to 
render him more vulnerable to them. Under these circumstances, the 
Due Process Clause did not impose upon the State an affirmative duty to 
provide petitioner with adequate protection. Pp. 197-201.

(c) It may well be that by voluntarily undertaking to provide peti-
tioner with protection against a danger it played no part in creating, the 
State acquired a duty under state tort law to provide him with adequate 
protection against that danger. But the Due Process Clause does not 
transform every tort committed by a state actor into a constitutional vi-
olation. Pp. 201-202.

812 F. 2d. 298, affirmed.

Rehn qui st , C. J., delivered the opinion of the Court, in which Whit e , 
Ste ve ns , O’Con no r , Scal ia , and Kenn edy , JJ., joined. Brenn an , J., 
filed a dissenting opinion, in which Mars ha ll  and Bla ckmun , JJ., joined, 
post, p. 203. Black mun , J., filed a dissenting opinion, post, p. 212.

Donald J. Sullivan argued the cause for petitioners. 
With him on the briefs was Curry First.

Mark J. Mingo argued the cause for respondents. With 
him on the brief were Wayne M. Yankala and Joel I. Klein.

Deputy Solicitor General Ayer argued the cause for the 
United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Fried, Assistant 
Attorney General Bolton, Roy T. Englert, Jr., Barbara L. 
Herwig, and John S. Koppel.*

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union Children’s Rights Project et al. by Christopher A. 
Hansen, Marcia Robinson Lowry, John A. Powell, Steven R. Shapiro, and 
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Chief  Just ic e Rehn qui st  delivered the opinion of the 
Court.

Petitioner is a boy who was beaten and permanently in-
jured by his father, with whom he lived. Respondents are 
social workers and other local officials who received com-
plaints that petitioner was being abused by his father and 
had reason to believe that this was the case, but nonetheless 
did not act to remove petitioner from his father’s custody. 
Petitioner sued respondents claiming that their failure to act 
deprived him of his liberty in violation of the Due Process 
Clause of the Fourteenth Amendment to the United States 
Constitution. We hold that it did not.

I
The facts of this case are undeniably tragic. Petitioner 

Joshua DeShaney was born in 1979. In 1980, a Wyoming 
court granted his parents a divorce and awarded custody of 
Joshua to his father, Randy DeShaney. The father shortly 
thereafter moved to Neenah, a city located in Winnebago 
County, Wisconsin, taking the infant Joshua with him. 
There he entered into a second marriage, which also ended in 
divorce.

Helen Hershkoff; and for the Massachusetts Committee for Children and 
Youth by Laura L. Carroll.

Briefs urging affirmance were filed for the State of New York et al. by 
Robert Abrams, Attorney General of New York, 0. Peter Sherwood, Solic-
itor General, Peter H. Schiff, Deputy Solicitor General, and Michael S. 
Buskus, Assistant Attorney General, Joseph I. Lieberman, Attorney Gen-
eral of Connecticut, J. Joseph Curran, Jr., Attorney General of Maryland, 
Dave Frohnmayer, Attorney General of Oregon, LeRoy S. Zimmerman, 
Attorney General of Pennsylvania, Donald J. Hanaway, Attorney General 
of Wisconsin, and Charles Hoomstra, Assistant Attorney General; and for 
the National Association of Counties et al. by Benna Ruth Solomon and 
Douglas A. Poe.

Gwendolyn H. Gregory, August W. Steinhilber, and Thomas A. Shan-
non filed a brief for the National School Boards Association as amicus 
curiae.
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The Winnebago County authorities first learned that 
Joshua DeShaney might be a victim of child abuse in Janu-
ary 1982, when his father’s second wife complained to the 
police, at the time of their divorce, that he had previously 
“hit the boy causing marks and [was] a prime case for child 
abuse.” App. 152-153. The Winnebago County Depart-
ment of Social Services (DSS) interviewed the father, but 
he denied the accusations, and DSS did not pursue them 
further. In January 1983, Joshua was admitted to a local 
hospital with multiple bruises and abrasions. The examining 
physician suspected child abuse and notified DSS, which im-
mediately obtained an order from a Wisconsin juvenile court 
placing Joshua in the temporary custody of the hospital. 
Three days later, the county convened an ad hoc “Child Pro-
tection Team”—consisting of a pediatrician, a psychologist, 
a police detective, the county’s lawyer, several DSS case-
workers, and various hospital personnel—to consider Josh-
ua’s situation. At this meeting, the Team decided that there 
was insufficient evidence of child abuse to retain Joshua 
in the custody of the court. The Team did, however, decide 
to recommend several measures to protect Joshua, including 
enrolling him in a preschool program, providing his father 
with certain counselling services, and encouraging his fa-
ther’s girlfriend to move out of the home. Randy DeShaney 
entered into a voluntary agreement with DSS in which he 
promised to cooperate with them in accomplishing these 
goals.

Based on the recommendation of the Child Protection 
Team, the juvenile court dismissed the child protection case 
and returned Joshua to the custody of his father. A month 
later, emergency room personnel called the DSS caseworker 
handling Joshua’s case to report that he had once again been 
treated for suspicious injuries. The caseworker concluded 
that there was no basis for action. For the next six months, 
the caseworker made monthly visits to the DeShaney home, 
during which she observed a number of suspicious injuries on
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Joshua’s head; she also noticed that he had not been enrolled 
in school, and that the girlfriend had not moved out. The 
caseworker dutifully recorded these incidents in her files, 
along with her continuing suspicions that someone in the 
DeShaney household was physically abusing Joshua, but she 
did nothing more. In November 1983, the emergency room 
notified DSS that Joshua had been treated once again for in-
juries that they believed to be caused by child abuse. On the 
caseworker’s next two visits to the DeShaney home, she was 
told that Joshua was too ill to see her. Still DSS took no 
action.

In March 1984, Randy DeShaney beat 4-year-old Joshua so 
severely that he fell into a life-threatening coma. Emer-
gency brain surgery revealed a series of hemorrhages caused 
by traumatic injuries to the head inflicted over a long pe-
riod of time. Joshua did not die, but he suffered brain dam-
age so severe that he is expected to spend the rest of his 
life confined to an institution for the profoundly retarded. 
Randy DeShaney was subsequently tried and convicted of 
child abuse.

Joshua and his mother brought this action under 42 
U. S. C. § 1983 in the United States District Court for the 
Eastern District of Wisconsin against respondents Winne-
bago County, DSS, and various individual employees of DSS. 
The complaint alleged that respondents had deprived Joshua 
of his liberty without due process of law, in violation of his 
rights under the Fourteenth Amendment, by failing to inter-
vene to protect him against a risk of violence at his father’s 
hands of which they knew or should have known. The Dis-
trict Court granted summary judgment for respondents.

The Court of Appeals for the Seventh Circuit affirmed, 812 
F. 2d 298 (1987), holding that petitioners had not made out an 
actionable § 1983 claim for two alternative reasons. First, 
the court held that the Due Process Clause of the Fourteenth 
Amendment does not require a state or local governmental 
entity to protect its citizens from “private violence, or other 
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mishaps not attributable to the conduct of its employees.” 
Id., at 301. In so holding, the court specifically rejected the 
position endorsed by a divided panel of the Third Circuit in 
Estate of Bailey by Oare v. County of York, 768 F. 2d 503, 
510-511 (1985), and by dicta in Jensen v. Conrad, 747 F. 2d 
185, 190-194 (CA4 1984), cert, denied, 470 U. S. 1052 (1985), 
that once the State learns that a particular child is in danger 
of abuse from third parties and actually undertakes to protect 
him from that danger, a “special relationship” arises between 
it and the child which imposes an affirmative constitutional 
duty to provide adequate protection. 812 F. 2d, at 303-304. 
Second, the court held, in reliance on our decision in Marti-
nez v. California, 444 U. S. 277, 285 (1980), that the causal 
connection between respondents’ conduct and Joshua’s inju-
ries was too attenuated to establish a deprivation of con-
stitutional rights actionable under § 1983. 812 F. 2d, at 301- 
303. The court therefore found it unnecessary to reach the 
question whether respondents’ conduct evinced the “state 
of mind” necessary to make out a due process claim after 
Daniels, n . Williams, 474 U. S. 327 (1986), and Davidson v. 
Cannon, 474 U. S. 344 (1986). 812 F. 2d, at 302.

Because of the inconsistent approaches taken by the lower 
courts in determining when, if ever, the failure of a state 
or local governmental entity or its agents to provide an in-
dividual with adequate protective services constitutes a vio-
lation of the individual’s due process rights, see Archie v. Ra-
cine, 847 F. 2d 1211, 1220-1223, and n. 10 (CA7 1988) (en 
banc) (collecting cases), cert, pending, No. 88-576, and the 
importance of the issue to the administration of state and 
local governments, we granted certiorari. 485 U. S. 958 
(1988). We now affirm.

II

The Due Process Clause of the Fourteenth Amendment 
provides that “[n]o State shall. . . deprive any person of life, 
liberty, or property, without due process of law.” Petition-
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ers contend that the State1 deprived Joshua of his liberty 
interest in “free[dom] from . . . unjustified intrusions on 
personal security,” see Ingraham v. Wright, 430 U. S. 651, 
673 (1977), by failing to provide him with adequate protec-
tion against his father’s violence. The claim is one invoking 
the substantive rather than the procedural component of the 
Due Process Clause; petitioners do not claim that the State 
denied Joshua protection without according him appropriate 
procedural safeguards, see Morrissey v. Brewer, 408 U. S. 
471, 481 (1972), but that it was categorically obligated to pro-
tect him in these circumstances, see Youngberg v. Romeo, 
457 U. S. 307, 309 (1982).1 2

But nothing in the language of the Due Process Clause it-
self requires the State to protect the life, liberty, and prop-
erty of its citizens against invasion by private actors. The 
Clause is phrased as a limitation on the State’s power to act, 
not as a guarantee of certain minimal levels of safety and se-
curity. It forbids the State itself to deprive individuals of 
life, liberty, or property without “due process of law,” but its 
language cannot fairly be extended to impose an affirmative 
obligation on the State to ensure that those interests do not 
come to harm through other means. Nor does history sup-
port such an expansive reading of the constitutional text. 

1 As used here, the term “State” refers generically to state and local gov-
ernmental entities and their agents.

2 Petitioners also argue that the Wisconsin child protection statutes 
gave Joshua an “entitlement” to receive protective services in accordance 
with the terms of the statute, an entitlement which would enjoy due proc-
ess protection against state deprivation under our decision in Board of Re-
gents of State Colleges v. Roth, 408 U. S. 564 (1972). Brief for Petitioners 
24-29. But this argument is made for the first time in petitioners’ brief to 
this Court: it was not pleaded in the complaint, argued to the Court of Ap-
peals as a ground for reversing the District Court, or raised in the petition 
for certiorari. We therefore decline to consider it here. See Youngberg 
v. Romeo, 457 U. S., at 316, n. 19; Dothard v. Rawlinson, 433 U. S. 321, 
323, n. 1 (1977); Duignan v. United States, 274 U. S. 195, 200 (1927); Old 
Jordan Mining & Milling Co. v. Société Anonyme des Mines, 164 U. S. 
261, 264-265 (1896).
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Like its counterpart in the Fifth Amendment, the Due Proc-
ess Clause of the Fourteenth Amendment was intended to 
prevent government “from abusing [its] power, or employing 
it as an instrument of oppression,” Davidson n . Cannon, 
supra, at 348; see also Daniels v. Williams, supra, at 331 
(“ ‘ “to secure the individual from the arbitrary exercise of the 
powers of government,”’” and “to prevent governmental 
power from being ‘used for purposes of oppression’ ”) (inter-
nal citations omitted); Parratt v. Taylor, 451 U. S. 527, 549 
(1981) (Powell, J., concurring in result) (to prevent the “af-
firmative abuse of power”). Its purpose was to protect the 
people from the State, not to ensure that the State protected 
them from each other. The Framers were content to leave 
the extent of governmental obligation in the latter area to the 
democratic political processes.

Consistent with these principles, our cases have recognized 
that the Due Process Clauses generally confer no affirmative 
right to governmental aid, even where such aid may be nec-
essary to secure life, liberty, or property interests of which 
the government itself may not deprive the individual. See, 
e. g., Harris n . McRae, 448 U. S. 297, 317-318 (1980) (no ob-
ligation to fund abortions or other medical services) (discuss-
ing Due Process Clause of Fifth Amendment); Lindsey n . 
Normet, 405 U. S. 56, 74 (1972) (no obligation to provide ade-
quate housing) (discussing Due Process Clause of Fourteenth 
Amendment); see also Youngberg v. Romeo, supra, at 317 
(“As a general matter, a State is under no constitutional duty 
to provide substantive services for those within its border”). 
As we said in Harris v. McRae: “Although the liberty pro-
tected by the Due Process Clause affords protection against 
unwarranted government interference . . . , it does not con-
fer an entitlement to such [governmental aid] as may be nec-
essary to realize all the advantages of that freedom.” 448 
U. S., at 317-318 (emphasis added). If the Due Process 
Clause does not require the State to provide its citizens with 
particular protective services, it follows that the State cannot
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be held liable under the Clause for injuries that could have 
been averted had it chosen to provide them.3 As a general 
matter, then, we conclude that a State’s failure to protect an 
individual against private violence simply does not constitute 
a violation of the Due Process Clause.

Petitioners contend, however, that even if the Due Process 
Clause imposes no affirmative obligation on the State to pro-
vide the general public with adequate protective services, 
such a duty may arise out of certain “special relationships” 
created or assumed by the State with respect to particular 
individuals. Brief for Petitioners 13-18. Petitioners argue 
that such a “special relationship” existed here because the 
State knew that Joshua faced a special danger of abuse at his 
father’s hands, and specifically proclaimed, by word and by 
deed, its intention to protect him against that danger. Id., 
at 18-20. Having actually undertaken to protect Joshua from 
this danger—which petitioners concede the State played no 
part in creating—the State acquired an affirmative “duty,” 
enforceable through the Due Process Clause, to do so in a 
reasonably competent fashion. Its failure to discharge that 
duty, so the argument goes, was an abuse of governmental 
power that so “shocks the conscience,” Rochin v. California, 
342 U. S. 165, 172 (1952), as to constitute a substantive due 
process violation. Brief for Petitioners 20.4

3 The State may not, of course, selectively deny its protective services 
to certain disfavored minorities without violating the Equal Protection 
Clause. See Yick Wo v. Hopkins, 118 U. S. 356 (1886). But no such ar-
gument has been made here.

4 The genesis of this notion appears to lie in a statement in our opinion in 
Martinez v. California, 444 U. S. 277 (1980). In that case, we were asked 
to decide, inter alia, whether state officials could be held liable under the 
Due Process Clause of the Fourteenth Amendment for the death of a pri-
vate citizen at the hands of a parolee. Rather than squarely confronting 
the question presented here—whether the Due Process Clause imposed 
upon the State an affirmative duty to protect—we affirmed the dismissal of 
the claim on the narrower ground that the causal connection between the 
state officials’ decision to release the parolee from prison and the murder
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We reject this argument. It is true that in certain lim-
ited circumstances the Constitution imposes upon the State 
affirmative duties of care and protection with respect to 
particular individuals. In Estelle v. Gamble, 429 U. S. 
97 (1976), we recognized that the Eighth Amendment’s pro-
hibition against cruel and unusual punishment, made appli-
cable to the States through the Fourteenth Amendment’s 
Due Process Clause, Robinson v. California, 370 U. S. 660 
(1962), requires the State to provide adequate medical care to 
incarcerated prisoners. 429 U. S., at 103-104.5 We rea-

was too attenuated to establish a “deprivation” of constitutional rights 
within the meaning of § 1983. Id., at 284-285. But we went on to say: 
“[T]he parole board was not aware that appellants’ decedent, as distin-
guished from the public at large, faced any special danger. We need not 
and do not decide that a parole officer could never be deemed to ‘deprive’ 
someone of life by action taken in connection with the release of a prisoner 
on parole. But we do hold that at least under the particular circumstances 
of this parole decision, appellants’ decedent’s death is too remote a conse-
quence of the parole officers’ action to hold them responsible under the fed-
eral civil rights law.” Id., at 285 (footnote omitted).
Several of the Courts of Appeals have read this language as implying that 
once the State learns that a third party poses a special danger to an identi-
fied victim, and indicates its willingness to protect the victim against that 
danger, a “special relationship” arises between State and victim, giving 
rise to an affirmative duty, enforceable through the Due Process Clause, to 
render adequate protection. See Estate of Bailey by Oare v. County of 
York, 768 F. 2d 503, 510-511 (CA3 1985); Jensen v. Conrad, 747 F. 2d 185, 
190-194, and n. 11 (CA4 1984) (dicta), cert, denied, 470 U. S. 1052 (1985)); 
Balistreri v. Pacifica Police Dept., 855 F. 2d 1421, 1425-1426 (CA9 1988). 
But see, in addition to the opinion of the Seventh Circuit below, Estate of 
Gilmore v. Buckley, 787 F. 2d 714, 720-723 (CAI), cert, denied, 479 U. S. 
882 (1986); Harpole v. Arkansas Dept, of Human Services, 820 F. 2d 923, 
926-927 (CA8 1987); Wideman v. Shallowford Community Hospital Inc., 
826 F. 2d 1030, 1034-1037 (CA11 1987).

5 To make out an Eighth Amendment claim based on the failure to pro-
vide adequate medical care, a prisoner must show that the state defendants 
exhibited “deliberate indifference” to his “serious” medical needs; the mere 
negligent or inadvertent failure to provide adequate care is not enough. 
Estelle v. Gamble, 429 U. S., at 105-106. In Whitley v. Albers, 475 U. S.
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soned that because the prisoner is unable “ ‘by reason of the 
deprivation of his liberty [to] care for himself,’” it is only 
“‘just’” that the State be required to care for him. Ibid., 
quoting Spicer v. Williamson, 191 N. C. 487, 490, 132 S. E. 
291, 293 (1926).

In Youngberg v. Romeo, 457 U. S. 307 (1982), we ex-
tended this analysis beyond the Eighth Amendment setting,* 6 
holding that the substantive component of the Fourteenth 
Amendment’s Due Process Clause requires the State to pro-
vide involuntarily committed mental patients with such serv-
ices as are necessary to ensure their “reasonable safety” from 
themselves and others. Id., at 314-325; see id., at 315, 324 
(dicta indicating that the State is also obligated to provide 
such individuals with “adequate food, shelter, clothing, and 
medical care”). As we explained: “If it is cruel and unusual 
punishment to hold convicted criminals in unsafe conditions, 
it must be unconstitutional [under the Due Process Clause] to 
confine the involuntarily committed—who may not be pun-
ished at all-in unsafe conditions.” Id., at 315-316; see also 
Revere v. Massachusetts General Hospital, 463 U. S. 239, 
244 (1983) (holding that the Due Process Clause requires the 
responsible government or governmental agency to provide 
medical care to suspects in police custody who have been in-
jured while being apprehended by the police).

But these cases afford petitioners no help. Taken to-
gether, they stand only for the proposition that when the 
State takes a person into its custody and holds him there 

312 (1986), we suggested that a similar state of mind is required to make 
out a substantive due process claim in the prison setting. Id., at 326-327.

6 The Eighth Amendment applies “only after the State has complied 
with the constitutional guarantees traditionally associated with criminal 
prosecutions. . . . [T]he State does not acquire the power to punish with 
which the Eighth Amendment is concerned until after it has secured a for-
mal adjudication of guilt in accordance with due process of law.” Ingra-
ham v. Wright, 430 U. S. 651, 671-672, n. 40 (1977); see also Revere v. 
Massachusetts General Hospital, 463 U. S. 239, 244 (1983); Bell v. Wolf-
ish, 441 U. S. 520, 535, n. 16 (1979).
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against his will, the Constitution imposes upon it a corre-
sponding duty to assume some responsibility for his safety 
and general well-being. See Youngberg v. Romeo, supra, at 
317 (“When a person is institutionalized—and wholly depend-
ent on the State[,]... a duty to provide certain services and 
care does exist”).7 The rationale for this principle is simple 
enough: when the State by the affirmative exercise of its 
power so restrains an individual’s liberty that it renders him 
unable to care for himself, and at the same time fails to pro-
vide for his basic human needs—e. g., food, clothing, shelter, 
medical care, and reasonable safety—it transgresses the sub-
stantive limits on state action set by the Eighth Amendment 
and the Due Process Clause. See Estelle v. Gamble, supra, 
at 103-104; Youngberg n . Romeo, supra, at 315-316. The af-
firmative duty to protect arises not from the State’s knowl-
edge of the individual’s predicament or from its expressions 
of intent to help him, but from the limitation which it has im-
posed on his freedom to act on his own behalf. See Estelle n . 
Gamble, supra, at 103 (“An inmate must rely on prison au-
thorities to treat his medical needs; if the authorities fail to do 
so, those needs will not be met”). In the substantive due 
process analysis, it is the State’s affirmative act of re-
straining the individual’s freedom to act on his own behalf— 
through incarceration, institutionalization, or other similar 
restraint of personal liberty—which is the “deprivation of lib-
erty” triggering the protections of the Due Process Clause, 
not its failure to act to protect his liberty interests against 
harms inflicted by other means.8

7 Even in this situation, we have recognized that the State “has consid-
erable discretion in determining the nature and scope of its responsibil-
ities.” Youngberg v. Romeo, 457 U. S., at 317.

8 Of course, the protections of the Due Process Clause, both substantive 
and procedural, may be triggered when the State, by the affirmative acts 
of its agents, subjects an involuntarily confined individual to deprivations 
of liberty which are not among those generally authorized by his confine-
ment. See, e. g., Whitley v. Albers, supra, at 326-327 (shooting inmate); 
Youngberg v. Romeo, supra, at 316 (shackling involuntarily committed 
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The Estelle-Youngberg analysis simply has no applicability 
in the present case. Petitioners concede that the harms 
Joshua suffered occurred not while he was in the State’s cus-
tody, but while he was in the custody of his natural father, 
who was in no sense a state actor.9 While the State may 
have been aware of the dangers that Joshua faced in the free 
world, it played no part in their creation, nor did it do any-
thing to render him any more vulnerable to them. That the 
State once took temporary custody of Joshua does not alter 
the analysis, for when it returned him to his father’s custody, 
it placed him in no worse position than that in which he would 
have been had it not acted at all; the State does not become 
the permanent guarantor of an individual’s safety by having 
once offered him shelter. Under these circumstances, the 
State had no constitutional duty to protect Joshua.

It may well be that, by voluntarily undertaking to protect 
Joshua against a danger it concededly played no part in creat-
ing, the State acquired a duty under state tort law to provide 

mental patient); Hughes v. Rowe, 449 U. S. 5, 11 (1980) (removing inmate 
from general prison population and confining him to administrative seg-
regation); Vitek v. Jones, 445 U. S. 480, 491-494 (1980) (transferring in-
mate to mental health facility).

9 Complaint H16, App. 6 (“At relevant times to and until March 8, 1984, 
[the date of the final beating,] Joshua DeShaney was in the custody and 
control of Defendant Randy DeShaney”). Had the State by the affirma-
tive exercise of its power removed Joshua from free society and placed him 
in a foster home operated by its agents, we might have a situation suffi-
ciently analogous to incarceration or institutionalization to give rise to an 
affirmative duty to protect. Indeed, several Courts of Appeals have held, 
by analogy to Estelle and Youngberg, that the State may be held liable 
under the Due Process Clause for failing to protect children in foster homes 
from mistreatment at the hands of their foster parents. See Doe v. New 
York City Dept, of Social Services, 649 F. 2d 134, 141-142 (CA2 1981), 
after remand, 709 F. 2d 782, cert, denied sub nom. Catholic Home Bureau 
v. Doe, 464 U. S. 864 (1983); Taylor ex rel. Walker v. Ledbetter, 818 F. 2d 
791, 794-797 (CA11 1987) (en banc), cert, pending Ledbetter v. Taylor, 
No. 87-521. We express no view on the validity of this analogy, however, 
as it is not before us in the present case.
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him with adequate protection against that danger. See Re-
statement (Second) of Torts § 323 (1965) (one who undertakes 
to render services to another may in some circumstances be 
held liable for doing so in a negligent fashion); see generally 
W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and 
Keeton on the Law of Torts § 56 (5th ed. 1984) (discussing 
“special relationships” which may give rise to affirmative du-
ties to act under the common law of tort). But the claim 
here is based on the Due Process Clause of the Fourteenth 
Amendment, which, as we have said many times, does not 
transform every tort committed by a state actor into a con-
stitutional violation. See Daniels v. Williams, 474 U. S., 
at 335-336; Parratt v. Taylor, 451 U. S., at 544; Martinez v. 
California, 444 U. S. 277, 285 (1980); Baker n . McCollan, 
443 U. S. 137, 146 (1979); Paul n . Davis, 424 U. S. 693, 701 
(1976). A State may, through its courts and legislatures, im-
pose such affirmative duties of care and protection upon its 
agents as it wishes. But not “all common-law duties owed 
by government actors were . . . constitutionalized by the 
Fourteenth Amendment.” Daniels v. Williams, supra, at 
335. Because, as explained above, the State had no constitu-
tional duty to protect Joshua against his father’s violence, its 
failure to do so—though calamitous in hindsight—simply does 
not constitute a violation of the Due Process Clause.10

Judges and lawyers, like other humans, are moved by nat-
ural sympathy in a case like this to find a way for Joshua and 
his mother to receive adequate compensation for the grievous

10 Because we conclude that the Due Process Clause did not require the 
State to protect Joshua from his father, we need not address respondents’ 
alternative argument that the individual state actors lacked the requisite 
“state of mind” to make out a due process violation. See Daniels v. Wil-
liams, 474 U. S., at 334, n. 3. Similarly, we have no occasion to consider 
whether the individual respondents might be entitled to a qualified im-
munity defense, see Anderson v. Creighton, 483 U. S. 635 (1987), or 
whether the allegations in the complaint are sufficient to support a § 1983 
claim against the county and DSS under Monell v. New York City Dept, of 
Social Services, 436 U. S. 658 (1978), and its progeny.
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harm inflicted upon them. But before yielding to that im-
pulse, it is well to remember once again that the harm was 
inflicted not by the State of Wisconsin, but by Joshua’s fa-
ther. The most that can be said of the state functionaries in 
this case is that they stood by and did nothing when suspi-
cious circumstances dictated a more active role for them. In 
defense of them it must also be said that had they moved too 
soon to take custody of the son away from the father, they 
would likely have been met with charges of improperly in-
truding into the parent-child relationship, charges based on 
the same Due Process Clause that forms the basis for the 
present charge of failure to provide adequate protection.

The people of Wisconsin may well prefer a system of liabil-
ity which would place upon the State and its officials the 
responsibility for failure to act in situations such as the 
present one. They may create such a system, if they do not 
have it already, by changing the tort law of the State in ac-
cordance with the regular lawmaking process. But they 
should not have it thrust upon them by this Court’s expansion 
of the Due Process Clause of the Fourteenth Amendment.

Affirmed.

Just ic e Bren na n , with whom Justi ce  Marsh all  and 
Justic e  Blac kmun  join, dissenting.

“The most that can be said of the state functionaries in this 
case,” the Court today concludes, “is that they stood by and 
did nothing when suspicious circumstances dictated a more 
active role for them.” Ante this page. Because I believe 
that this description of respondents’ conduct tells only part of 
the story and that, accordingly, the Constitution itself “dic-
tated a more active role” for respondents in the circum-
stances presented here, I cannot agree that respondents had 
no constitutional duty to help Joshua DeShaney.

It may well be, as the Court decides, ante, at 194-197, that 
the Due Process Clause as construed by our prior cases cre-
ates no general right to basic governmental services. That, 



204 OCTOBER TERM, 1988

Brenn an , J., dissenting 489 U. S.

however, is not the question presented here; indeed, that 
question was not raised in the complaint, urged on appeal, 
presented in the petition for certiorari, or addressed in the 
briefs on the merits. No one, in short, has asked the Court 
to proclaim that, as a general matter, the Constitution safe-
guards positive as well as negative liberties.

This is more than a quibble over dicta; it is a point about 
perspective, having substantive ramifications. In a con-
stitutional setting that distinguishes sharply between action 
and inaction, one’s characterization of the misconduct alleged 
under § 1983 may effectively decide the case. Thus, by lead-
ing off with a discussion (and rejection) of the idea that the 
Constitution imposes on the States an affirmative duty to 
take basic care of their citizens, the Court foreshadows—per-
haps even preordains—its conclusion that no duty existed 
even on the specific facts before us. This initial discussion 
establishes the baseline from which the Court assesses the 
DeShaneys’ claim that, when a State has—“by word and by 
deed,” ante, at 197—announced an intention to protect a cer-
tain class of citizens and has before it facts that would trigger 
that protection under the applicable state law, the Constitu-
tion imposes upon the State an affirmative duty of protection.

The Court’s baseline is the absence of positive rights in the 
Constitution and a concomitant suspicion of any claim that 
seems to depend on such rights. From this perspective, the 
DeShaneys’ claim is first and foremost about inaction (the 
failure, here, of respondents to take steps to protect Joshua), 
and only tangentially about action (the establishment of a 
state program specifically designed to help children like 
Joshua). And from this perspective, holding these Wiscon-
sin officials liable—where the only difference between this 
case and one involving a general claim to protective services 
is Wisconsin’s establishment and operation of a program to 
protect children—would seem to punish an effort that we 
should seek to promote.
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I would begin from the opposite direction. I would focus 
first on the action that Wisconsin has taken with respect to 
Joshua and children like him, rather than on the actions that 
the State failed to take. Such a method is not new to this 
Court. Both Estelle v. Gamble, 429 U. S. 97 (1976), and 
Youngberg v. Romeo, 457 U. S. 307 (1982), began by empha-
sizing that the States had confined J. W. Gamble to prison 
and Nicholas Romeo to a psychiatric hospital. This initial 
action rendered these people helpless to help themselves or 
to seek help from persons unconnected to the government. 
See Estelle, supra, at 104 (“[I]t is but just that the public be 
required to care for the prisoner, who cannot by reason of the 
deprivation of his liberty, care for himself”); Youngberg, 
supra, at 317 (“When a person is institutionalized—and 
wholly dependent on the State—it is conceded by petitioners 
that a duty to provide certain services and care does exist”). 
Cases from .the lower courts also recognize that a State’s 
actions can be decisive in assessing the constitutional signifi-
cance of subsequent inaction. For these purposes, more-
over, actual physical restraint is not the only state action that 
has been considered relevant. See, e. g., White n . Rochford, 
592 F. 2d 381 (CA7 1979) (police officers violated due process 
when, after arresting the guardian of three young children, 
they abandoned the children on a busy stretch of highway at 
night).

Because of the Court’s initial fixation on the general prin-
ciple that the Constitution does not establish positive rights, 
it is unable to appreciate our recognition in Estelle and 
Youngberg that this principle does not hold true in all cir-
cumstances. Thus, in the Court’s view, Youngberg can be 
explained (and dismissed) in the following way: “In the sub-
stantive due process analysis, it is the State’s affirmative 
act of restraining the individual’s freedom to act on his own 
behalf—through incarceration, institutionalization, or other 
similar restraint of personal liberty—which is the ‘depriva-
tion of liberty’ triggering the protections of the Due Process 
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Clause, not its failure to act to protect his liberty interests 
against harms inflicted by other means.” Ante, at 200. 
This restatement of Youngberg’s holding should come as a 
surprise when one recalls our explicit observation in that case 
that Romeo did not challenge his commitment to the hospital, 
but instead “argue[d] that he ha[d] a constitutionally pro-
tected liberty interest in safety, freedom of movement, and 
training within the institution; and that petitioners infringed 
these rights by failing to provide constitutionally required 
conditions of confinement.” 457 U. S., at 315 (emphasis 
added). I do not mean to suggest that “the State’s affirma-
tive act of restraining the individual’s freedom to act on his 
own behalf,” ante, at 200, was irrelevant in Youngberg; 
rather, I emphasize that this conduct would have led to no 
injury, and consequently no cause of action under § 1983, un-
less the State then had failed to take steps to protect Romeo 
from himself and from others. In addition, the Court’s ex-
clusive attention to state-imposed restraints of “the individ-
ual’s freedom to act on his own behalf,” ante, at 200, suggests 
that it was the State that rendered Romeo unable to care for 
himself, whereas in fact—with an I. Q. of between 8 and 10, 
and the mental capacity of an 18-month-old child, 457 U. S., 
at 309—he had been quite incapable of taking care of himself 
long before the State stepped into his life. Thus, the fact of 
hospitalization was critical in Youngberg not because it ren-
dered Romeo helpless to help himself, but because it sepa-
rated him from other sources of aid that, we held, the State 
was obligated to replace. Unlike the Court, therefore, I am 
unable to see in Youngberg a neat and decisive divide be-
tween action and inaction.

Moreover, to the Court, the only fact that seems to count 
as an “affirmative act of restraining the individual’s freedom 
to act on his own behalf” is direct physical control. Ante, 
at 200 (listing only “incarceration, institutionalization, [and] 
other similar restraint of personal liberty” in describing rele-
vant “affirmative acts”). I would not, however, give Young-
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berg and Estelle such a stingy scope. I would recognize, as 
the Court apparently cannot, that “the State’s knowledge of 
[an] individual’s predicament [and] its expressions of intent to 
help him” can amount to a “limitation ... on his freedom to 
act on his own behalf” or to obtain help from others. Ante, 
at 200. Thus, I would read Youngberg and Estelle to stand 
for the much more generous proposition that, if a State cuts 
off private sources of aid and then refuses aid itself, it cannot 
wash its hands of the harm that results from its inaction.

Youngberg and Estelle are not alone in sounding this 
theme. In striking down a filing fee as applied to divorce 
cases brought by indigents, see Boddie n . Connecticut, 401 
U. S. 371 (1971), and in deciding that a local government 
could not entirely foreclose the opportunity to speak in a pub-
lic forum, see, e. g., Schneider v. State, 308 U. S. 147 (1939); 
Hague n . Committee for Industrial Organization, 307 U. S. 
496 (1939); United States v. Grace, 461 U. S. 171 (1983), we 
have acknowledged that a State’s actions—such as the 
monopolization of a particular path of relief—may impose 
upon the State certain positive duties. Similarly, Shelley v. 
Kraemer, 334 U. S. 1 (1948), and Burton v. Wilmington 
Parking Authority, 365 U. S. 715 (1961), suggest that a 
State may be found complicit in an injury even if it did not 
create the situation that caused the harm.

Arising as they do from constitutional contexts different 
from the one involved here, cases like Boddie and Burton are 
instructive rather than decisive in the case before us. But 
they set a tone equally well established in precedent as, and 
contradictory to, the one the Court sets by situating the 
DeShaneys’ complaint within the class of cases epitomized by 
the Court’s decision in Harris v. McRae, 448 U. S. 297 
(1980). The cases that I have cited tell us that Goldberg v. 
Kelly, 397 U. S. 254 (1970) (recognizing entitlement to wel-
fare under state law), can stand side by side with Dandridge 
v. Williams, 397 U. S. 471, 484 (1970) (implicitly rejecting 
idea that welfare is a fundamental right), and that Goss v.
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Lopez, 419 U. S. 565, 573 (1975) (entitlement to public educa-
tion under state law), is perfectly consistent with San Anto-
nio Independent School Dist. v. Rodriguez, 411 U. S. 1, 29- 
39 (1973) (no fundamental right to education). To put the 
point more directly, these cases signal that a State’s prior 
actions may be decisive in analyzing the constitutional signifi-
cance of its inaction. I thus would locate the DeShaneys’ 
claims within the framework of cases like Youngberg and Es-
telle, and more generally, Boddie and Schneider, by consider-
ing the actions that Wisconsin took with respect to Joshua.

Wisconsin has established a child-welfare system specifi-
cally designed to help children like Joshua. Wisconsin law 
places upon the local departments of social services such as 
respondent (DSS or Department) a duty to investigate re-
ported instances of child abuse. See Wis. Stat. §48.981(3) 
(1987-1988). While other governmental bodies and private 
persons are largely responsible for the reporting of possible 
cases of child abuse, see §48.981(2), Wisconsin law channels 
all such reports to the local departments of social services for 
evaluation and, if necessary, further action. §48.981(3). 
Even when it is the sheriff’s office or police department that 
receives a report of suspected child abuse, that report is re-
ferred to local social services departments for action, see 
§48.981(3)(a); the only exception to this occurs when the re-
porter fears for the child’s immediate safety. § 48.981(3)(b). 
In this way, Wisconsin law invites—indeed, directs—citizens 
and other governmental entities to depend on local depart-
ments of social services such as respondent to protect chil-
dren from abuse.

The specific facts before us bear out this view of Wiscon-
sin’s system of protecting children. Each time someone 
voiced a suspicion that Joshua was being abused, that in-
formation was relayed to the Department for investigation 
and possible action. When Randy DeShaney’s second wife 
told the police that he had “‘hit the boy causing marks and 
[was] a prime case for child abuse,’” the police referred her
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complaint to DSS. Ante, at 192. When, on three separate 
occasions, emergency room personnel noticed suspicious inju-
ries on Joshua’s body, they went to DSS with this informa-
tion. Ante, at 192-193. When neighbors informed the po-
lice that they had seen or heard Joshua’s father or his father’s 
lover beating or otherwise abusing Joshua, the police brought 
these reports to the attention of DSS. App. 144-145. And 
when respondent Kemmeter, through these reports and 
through her own observations in the course of nearly 20 visits 
to the DeShaney home, id., at 104, compiled growing evi-
dence that Joshua was being abused, that information stayed 
within the Department—chronicled by the social worker in 
detail that seems almost eerie in light of her failure to act 
upon it. (As to the extent of the social worker’s involvement 
in, and knowledge of, Joshua’s predicament, her reaction to 
the news of Joshua’s last and most devastating injuries is illu-
minating: “ ‘I just knew the phone would ring some day and 
Joshua would be dead.’” 812 F. 2d 298, 300 (CA7 1987).)

Even more telling than these examples is the Department’s 
control over the decision whether to take steps to protect a 
particular child from suspected abuse. While many different 
people contributed information and advice to this decision, it 
was up to the people at DSS to make the ultimate decision 
(subject to the approval of the local government’s corporation 
counsel) whether to disturb the family’s current arrange-
ments. App. 41, 58. When Joshua first appeared at a local 
hospital with injuries signaling physical abuse, for example, 
it was DSS that made the decision to take him into temporary 
custody for the purpose of studying his situation—and it 
was DSS, acting in conjunction with the corporation counsel, 
that returned him to his father. Ante, at 192. Unfortu-
nately for Joshua DeShaney, the buck effectively stopped 
with the Department.

In these circumstances, a private citizen, or even a person 
working in a government agency other than DSS, would 
doubtless feel that her job was done as soon as she had re-
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ported her suspicions of child abuse to DSS. Through its 
child-welfare program, in other words, the State of Wiscon-
sin has relieved ordinary citizens and governmental bodies 
other than the Department of any sense of obligation to do 
anything more than report their suspicions of child abuse to 
DSS. If DSS ignores or dismisses these suspicions, no one 
will step in to fill the gap. Wisconsin’s child-protection pro-
gram thus effectively confined Joshua DeShaney within the 
walls of Randy DeShaney’s violent home until such time as 
DSS took action to remove him. Conceivably, then, children 
like Joshua are made worse off by the existence of this pro-
gram when the persons and entities charged with carrying it 
out fail to do their jobs.

It simply belies reality, therefore, to contend that the 
State “stood by and did nothing” with respect to Joshua. 
Ante, at 203. Through its child-protection program, the 
State actively intervened in Joshua’s life and, by virtue of 
this intervention, acquired ever more certain knowledge that 
Joshua was in grave danger. These circumstances, in my 
view, plant this case solidly within the tradition of cases like 
Youngberg and Estelle.

It will be meager comfort to Joshua and his mother to know 
that, if the State had “selectively den[ied] its protective serv-
ices” to them because they were “disfavored minorities,” 
ante, at 197, n. 3, their § 1983 suit might have stood on stur-
dier ground. Because of the posture of this case, we do not 
know why respondents did not take steps to protect Joshua; 
the Court, however, tells us that their reason is irrelevant so 
long as their inaction was not the product of invidious dis-
crimination. Presumably, then, if respondents decided not 
to help Joshua because his name began with a “J,” or because 
he was bom in the spring, or because they did not care 
enough about him even to formulate an intent to discriminate 
against him based on an arbitrary reason, respondents would 
not be liable to the DeShaneys because they were not the 
ones who dealt the blows that destroyed Joshua’s life.
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I do not suggest that such irrationality was at work in this 
case; I emphasize only that we do not know whether or not it 
was. I would allow Joshua and his mother the opportunity 
to show that respondents’ failure to help him arose, not out of 
the sound exercise of professional judgment that we recog-
nized in Youngberg as sufficient to preclude liability, see 457 
U. S., at 322-323, but from the kind of arbitrariness that we 
have in the past condemned. See, e. g., Daniels v. Wil-
liams, 474 U. S. 327, 331 (1986) (purpose of Due Process 
Clause was “to secure the individual from the arbitrary exer-
cise of the powers of government” (citations omitted)); West 
Coast Hotel Co. v. Parrish, 300 U. S. 379, 399 (1937) (to sus-
tain state action, the Court need only decide that it is not “ar-
bitrary or capricious”); Euclid n . Ambler Realty Co., 272 
U. S. 365, 389 (1926) (state action invalid where it “passes 
the bounds of reason and assumes the character of a merely 
arbitrary fiat,” quoting Purity Extract & Tonic Co. n . 
Lynch, 226 U. S. 192, 204 (1912)).

Youngberg’s deference to a decisionmaker’s professional 
judgment ensures that once a caseworker has decided, on the 
basis of her professional training and experience, that one 
course of protection is preferable for a given child, or even 
that no special protection is required, she will not be found 
liable for the harm that follows. (In this way, Youngberg’s 
vision of substantive due process serves a purpose similar to 
that served by adherence to procedural norms, namely, re-
quiring that a state actor stop and think before she acts in a 
way that may lead to a loss of liberty.) Moreover, that the 
Due Process Clause is not violated by merely negligent con-
duct, see Daniels, supra, and Davidson v. Cannon, 474 
U. S. 344 (1986), means that a social worker who simply 
makes a mistake of judgment under what are admittedly 
complex and difficult conditions will not find herself liable in 
damages under § 1983.

As the Court today reminds us, “the Due Process Clause of 
the Fourteenth Amendment was intended to prevent govern-



212 OCTOBER TERM, 1988

Bla ckmun , J., dissenting 489 U. S.

ment ‘from abusing [its] power, or employing it as an instru-
ment of oppression. ’ ” Ante, at 196, quoting Davidson, supra, 
U. S., at 348. My disagreement with the Court arises from 
its failure to see that inaction can be every bit as abusive of 
power as action, that oppression can result when a State un-
dertakes a vital duty and then ignores it. Today’s opinion 
construes the Due Process Clause to permit a State to dis-
place private sources of protection and then, at the critical 
moment, to shrug its shoulders and turn away from the harm 
that it has promised to try to prevent. Because I cannot 
agree that our Constitution is indifferent to such indifference, 
I respectfully dissent.

Justi ce  Blac kmun , dissenting.
Today, the Court purports to be the dispassionate oracle of 

the law, unmoved by “natural sympathy.” Ante, at 202. 
But, in this pretense, the Court itself retreats into a sterile 
formalism which prevents it from recognizing either the facts 
of the case before it or the legal norms that should apply to 
those facts. As Justi ce  Brenn an  demonstrates, the facts 
here involve not mere passivity, but active state intervention 
in the life of Joshua DeShaney—intervention that triggered a 
fundamental duty to aid the boy once the State learned of the 
severe danger to which he was exposed.

The Court fails to recognize this duty because it attempts 
to draw a sharp and rigid line between action and inaction. 
But such formalistic reasoning has no place in the interpreta-
tion of the broad and stirring Clauses of the Fourteenth 
Amendment. Indeed, I submit that these Clauses were de-
signed, at least in part, to undo the formalistic legal reason-
ing that infected antebellum jurisprudence, which the late 
Professor Robert Cover analyzed so effectively in his signifi-
cant work entitled Justice Accused (1975).

Like the antebellum judges who denied relief to fugitive 
slaves, see id., at 119-121, the Court today claims that its de-
cision, however harsh, is compelled by existing legal doc-
trine. On the contrary, the question presented by this case
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is an open one, and our Fourteenth Amendment precedents 
may be read more broadly or narrowly depending upon how 
one chooses to read them. Faced with the choice, I would 
adopt a “sympathetic” reading, one which comports with dic-
tates of fundamental justice and recognizes that compassion 
need not be exiled from the province of judging. Cf. A. 
Stone, Law, Psychiatry, and Morality 262 (1984) (“We will 
make mistakes if we go forward, but doing nothing can be the 
worst mistake. What is required of us is moral ambition. 
Until our composite sketch becomes a true portrait of human-
ity we must live with our uncertainty; we will grope, we will 
struggle, and our compassion may be our only guide and 
comfort”).

Poor Joshua! Victim of repeated attacks by an irresponsi-
ble, bullying, cowardly, and intemperate father, and aban-
doned by respondents who placed him in a dangerous predic-
ament and who knew or learned what was going on, and yet 
did essentially nothing except, as the Court revealingly ob-
serves, ante, at 193, “dutifully recorded these incidents in 
[their] files.” It is a sad commentary upon American life, 
and constitutional principles—so full of late of patriotic fervor 
and proud proclamations about “liberty and justice for all”— 
that this child, Joshua DeShaney, now is assigned to live out 
the remainder of his life profoundly retarded. Joshua and 
his mother, as petitioners here, deserve—but now are denied 
by this Court—the opportunity to have the facts of their case 
considered in the light of the constitutional protection that 42 
U. S. C. § 1983 is meant to provide.
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EU, SECRETARY OF STATE OF CALIFORNIA, et  al . 
v. SAN FRANCISCO COUNTY DEMOCRATIC

CENTRAL COMMITTEE et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 87-1269. Argued December 5, 1988—Decided February 22, 1989

Section 11702 of the California Elections Code (Code) forbids the official 
governing bodies of political parties to endorse or oppose candidates in 
primary elections, while § 29430 makes it a misdemeanor for any candi-
date in a primary to claim official party endorsement. Other Code sec-
tions dictate the organization and composition of parties’ governing bod-
ies, limit the term of office for a party’s state central committee chair, 
and require that the chair rotate between residents of northern and 
southern California. Various party governing bodies, members of such 
bodies, and other politically active groups and individuals brought suit in 
the District Court, claiming, inter alia, that these Code provisions de-
prived parties and their members of the rights of free speech and free 
association guaranteed by the First and Fourteenth Amendments. The 
District Court granted summary judgment for the plaintiffs as to the 
provisions in question, and the Court of Appeals affirmed.

Held: The challenged California election laws are invalid, since they bur-
den the First Amendment rights of political parties and their members 
without serving a compelling state interest. Pp. 222-233.

(a) The ban on primary endorsements in §§ 11702 and 29430 violates 
the First and Fourteenth Amendments. By preventing a party’s gov-
erning body from stating whether a candidate adheres to the party’s te-
nets or whether party officials believe that the candidate is qualified for 
the position sought, the ban directly hampers the party’s ability to 
spread its message and hamstrings voters seeking to inform themselves 
about the candidates and issues, and thereby burdens the core right to 
free political speech of the party and its members. The ban also in-
fringes a party’s protected freedom of association rights to identify the 
people who constitute the association and to select a standard-bearer 
who best represents the party’s ideology and preferences, by preventing 
the party from promoting candidates at the crucial primary election junc-
ture. Moreover, the ban does not serve a compelling governmental in-
terest. The State has not adequately explained how the ban advances 
its claimed interest in a stable political system or what makes California 
so peculiar that it is virtually the only State to determine that such a ban
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is necessary. The explanation that the State’s compelling interest in 
stable government embraces a similar interest in party stability is un-
tenable, since a State may enact laws to prevent disruption of political 
parties from without but not from within. The claim that a party that 
issues primary endorsements risks intraparty friction which may endan-
ger its general election prospects is insufficient, since the goal of protect-
ing the party against itself would not justify a State’s substituting its 
judgment for that of the party. The State’s claim that the ban is neces-
sary to protect primary voters from confusion and undue influence must 
be viewed with skepticism, since the ban restricts the flow of information 
to the citizenry without any evidence of the existence of fraud or corrup-
tion that would justify such a restriction. Pp. 222-229.

(b) The restrictions on the organization and composition of the official 
governing bodies of political parties, the limits on the term of office for 
state central committee chairs, and the requirement that such chairs ro-
tate between residents of northern and southern California cannot be up-
held. These laws directly burden the associational rights of a party and 
its members by limiting the party’s discretion in how to organize itself, 
conduct its affairs, and select its leaders. Moreover, the laws do not 
serve a compelling state interest. A State cannot justify regulating a 
party’s internal affairs without showing that such regulation is necessary 
to ensure that elections are orderly, fair, and honest, and California has 
made no such showing. The State’s claim that it has a compelling inter-
est in the democratic management of internal party affairs is without 
merit, since this is not a case where intervention is necessary to prevent 
the derogation of party adherents’ civil rights, and since the State has no 
interest in protecting the party’s integrity against the party itself. Nor 
are the restrictions justified by the State’s claim that limiting the term of 
the state central committee chair and requiring that the chair rotate be-
tween northern and southern California help to prevent regional friction 
from reaching a critical mass, since a State cannot substitute its judg-
ment for that of the party as to the desirability of a particular party 
structure. Pp. 229-233.

826 F. 2d 814, affirmed.

Marsh al l , J., delivered the opinion of the Court, in which all other 
Members joined, except Rehn qui st , C. J., who took no part in the consid-
eration or decision of the case. Ste ve ns , J., filed a concurring opinion, 
post, p. 233.

Geoffrey L. Graybill, Jr., Deputy Attorney General of 
California, argued the cause for appellants. With him on the 
briefs were John K. Van de Kamp, Attorney General, Rich-
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ard D. Martland, Chief Assistant Attorney General, and N. 
Eugene Hill, Assistant Attorney General.

James J. Brosnahan argued the cause for appellees. 
With him on the brief was Cedric C. Chao.*

Justi ce  Marsha ll  delivered the opinion of the Court.
The California Elections Code prohibits the official govern-

ing bodies of political parties from endorsing candidates in 
party primaries. It also dictates the organization and com-
position of those bodies, limits the term of office of a party 
chair, and requires that the chair rotate between residents of 
northern and southern California. The Court of Appeals for 
the Ninth Circuit held that these provisions violate the free 
speech and associational rights of political parties and their 
members guaranteed by the First and Fourteenth Amend-
ments. 826 F. 2d 814 (1987). We noted probable jurisdic-
tion, 485 U. S. 1004 (1988), and now affirm.

I
A

The State of California heavily regulates its political par-
ties. Although the laws vary in extent and detail from party 
to party, certain requirements apply to all “ballot-qualified” 
parties.* 1 The California Elections Code (Code) provides 
that the “official governing bodies” for such a party are its 
“state convention,” “state central committee,” and “county 
central committees,” Cal. Elec. Code Ann. § 11702 (West

*Stuart R. Blatt filed a brief for the Libertarian National Committee as 
amicus curiae.

1A “ballot-qualified” party is eligible to participate in any primary elec-
tion because: (a) during the last gubernatorial election one of its candidates 
for state-wide office received two percent of the vote; (b) one percent of the 
State’s voters are registered with the party; or (c) a petition establishing 
the party has been filed by ten percent of the State’s voters. Cal. Elec. 
Code Ann. §6430 (West 1977).

In the interest of simplicity, we use the terms “ballot-qualified party” 
and “political party” interchangeably.
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1977), and that these bodies are responsible for conducting 
the party’s campaigns.2 At the same time, the Code pro-
vides that the official governing bodies “shall not endorse, 
support, or oppose, any candidate for nomination by that 
party for partisan office in the direct primary election.” 
Ibid. It is a misdemeanor for any primary candidate, or a 
person on her behalf, to claim that she is the officially en-
dorsed candidate of the party. § 29430.

Although the official governing bodies of political parties 
are barred from issuing endorsements, other groups are not. 
Political clubs affiliated with a party, labor organizations, 
political action committees, other politically active asso-
ciations, and newspapers frequently endorse primary candi-
dates.3 With the official party organizations silenced by the 
ban, it has been possible for a candidate with views antitheti-
cal to those of her party nevertheless to win its primary.4

2 The Code requires the state central committee of each party to con-
duct campaigns for the party, employ campaign directors, and develop 
whatever campaign organizations serve the best interests of the party. 
Cal. Elec. Code Ann. § 8776 (West Supp. 1989) (Democratic Party); § 9276 
(Republican Party); § 9688 (American Independent Party); § 9819 (Peace 
and Freedom Party). The county central committees, in turn, “have 
charge of the party campaign under general direction of the state central 
committee.” § 8940 (Democratic Party); § 9440 (Republican Party); § 9740 
(American Independent Party); § 9850 (Peace and Freedom Party). In ad-
dition, they “perform such other duties and services for th[e] political party 
as seem to be for the benefit of the party.” §8942 (Democratic Party); 
§9443 (Republican Party); §9742 (American Independent Party); §9852 
(Peace and Freedom Party).

3 For example, while voters cannot learn what the Democratic state and 
county central committees think of candidates, they may be flooded with 
endorsements from disparate groups across the State such as the Berkeley 
Democratic Club, the Muleskinners Democratic Club, and the District 8 
Democratic Club. Addendum to Motion to Affirm or to Dismiss 39a 117 
(Addendum) (declaration of Mary King, chair of the Alameda County Dem-
ocratic Central Committee); Addendum 48 17 (declaration of Linda Post, 
chair of San Francisco County Democratic Central Committee).

4 In 1980, for example, Tom Metzger won the Democratic Party’s nomi-
nation for United States House of Representative from the San Diego area, 
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In addition to restricting the primary activities of the offi-
cial governing bodies of political parties, California also regu-
lates their internal affairs. Separate statutory provisions 
dictate the size and composition of the state central commit-
tees; 5 set forth rules governing the selection and removal of 
committee members;6 fix the maximum term of office for the 
chair of the state central committee;7 require that the chair 
rotate between residents of northern and southern Califor-
nia;8 specify the time and place of committee meetings;9 and

although he was a Grand Dragon of the Ku Klux Klan and held views anti-
thetical to those of the Democratic Party. Addendum 15a 2 (declaration 
of Edmond Costantini, member of the Executive Board of the Democratic 
state central committee).

5 For example, the Code dictates the precise mix of elected officials, 
party nominees, and party activists who are members of the state central 
committees of the Republican and Democratic Parties as well as who may 
nominate the various committee members. Cal. Elec. Code Ann. §§ 8660, 
8661, 8663 (West 1977 and Supp. 1989) (Democratic Party); §§ 9160-9164 
(Republican Party). Other parties are similarly regulated. See § 9640 
(American Independent Party); §§ 9762, 9765 (Peace and Freedom Party).

6 §§8663-8667, 8669 (Democratic Party); §§9161-9164, 9168, 9170 (Re-
publican Party); §§ 9641-9644, 9648-9650 (West 1977) (American Independ-
ent Party); §§ 9790-9794 (West 1977 and Supp. 1989) (Peace and Freedom 
Party).

7 The Code limits the term of office of the chair of the state central com-
mittee to two years and prohibits successive terms. See §8774 (West 
Supp. 1989) (Democratic Party); §9274 (West 1977) (Republican Party); 
§ 9685 (American Independent Party); § 9816 (West 1977 and Supp. 1989) 
(Peace and Freedom Party).

8 § 8774 (West Supp. 1989) (Democratic state central committee); § 9274 
(West 1977) (Republican state central committee); § 9816 (West 1977 and 
Supp. 1989) (Peace and Freedom state central committee).

9 §§ 8710, 8711 (West Supp. 1989) (Democratic state central committee); 
§§ 8920, 8921 (West 1977 and Supp. 1989) (Democratic county central com-
mittee); §9210 (West Supp. 1989) (Republican state central committee); 
§§ 9420-9421 (West 1977 and Supp. 1989) (Republican county central com-
mittee); §§ 9730-9732 (American Independent county central committee); 
§ 9800 (West 1977) (Peace and Freedom state central committee); §§ 9830, 
9840-9842 (Peace and Freedom county central committee).
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limit the dues parties may impose on members.10 11 Violations 
of these provisions are criminal offenses punishable by fine 
and imprisonment.

B

Various county central committees of the Democratic and 
Republican Parties, the state central committee of the Liber-
tarian Party, members of various state and county central 
committees, and other groups and individuals active in parti-
san politics in California brought this action in federal court 
against state officials responsible for enforcing the Code 
(State or California).11 They contended that the ban on pri-
mary endorsements and the restrictions on internal party 
governance deprive political parties and their members of the 
rights of free speech and free association guaranteed by the 
First and Fourteenth Amendments of the United States Con-
stitution.12 The first count of the complaint challenged the 
ban on endorsements in partisan primary elections; the sec-
ond count challenged the ban on endorsements in nonpartisan 
school, county, and municipal elections; and the third count 
challenged the provisions that prescribe the composition of 
state central committees, the term of office and eligibility cri-
teria for state central committee chairs, the time and place of 
state and county central committee meetings, and the dues 
county committee members must pay.

10 §§ 8775, 8945 (West 1977 and Supp. 1989) (Democratic Party); § 9275 
(Republican Party); §§9687, 9745 (West 1977) (American Independent 
Party); §§9818, 9855 (Peace and Freedom Party).

11 The plaintiffs sued March Fong Eu, Secretary of State of California; 
John K. Van de Kamp, Attorney General of California; Arlo Smith, District 
Attorney of San Francisco County; and Leo Himmelsbach, District Attor-
ney of Santa Clara County.

12 The plaintiffs also asserted that the statutes violated the Equal Protec-
tion Clause of the Fourteenth Amendment. Because the District Court 
held that the statutes violate the First Amendment, it did not reach this 
claim.
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The plaintiffs moved for summary judgment, in support 
of which they filed 28 declarations from the chairs of each 
plaintiff central committee, prominent political scientists, 
and elected officials from California and other States. The 
State moved to dismiss and filed a cross-motion for summary 
judgment supported by one declaration from a former state 
senator.

The District Court granted summary judgment for the 
plaintiffs on the first count, ruling that the ban on primary 
endorsements in §§11702 and 29430 violated the First 
Amendment as applied to the States through the Fourteenth 
Amendment. The court stayed all proceedings on the sec-
ond count under the abstention doctrine of Railroad Comm’n 
of Texas v. Pullman Co., 312 U. S. 496 (1941).13 On the 
third count, the court ruled that the laws prescribing the 
composition of state central committees, limiting the commit-
tee chairs’ terms of office, and designating that the chair ro-
tate between residents of northern and southern California 
violate the First Amendment.14 The court denied summary 
judgment with respect to the statutory provisions establish-

13 An appeal was then pending in the California Supreme Court present-
ing a First Amendment challenge to a ban on endorsements by political 
parties of candidates in nonpartisan school, county, and municipal elec-
tions. The California Supreme Court ultimately decided that the Code did 
not prohibit such endorsements and so did not reach the First Amendment 
question. Unger v. Superior Court, 37 Cal. 3d 612, 692 P. 2d 238 (1984). 
A ban on party endorsements in nonpartisan elections subsequently was 
enacted by ballot initiative. A Federal District Court has ruled that this 
ban violates the First and Fourteenth Amendments. Geary v. Renne, 708 
F. Supp. 278 (ND Cal.), stayed, 856 F. 2d 1456 (CA9 1988).

14 The District Court invalidated the following Code sections: Cal. Elec. 
Code §§ 8660, 8661, 8663-8667, 8669 (West 1977 and Supp. 1989) (Demo-
cratic state central committee); §§9160, 9160.5, 9161, 9161.5, 9162-9164 
(Republican state central committee); § 9274 (West 1977) (Republican state 
central committee chair); and § 9816 (West 1977 and Supp. 1989) (Peace and 
Freedom state central committee chair). In addition, it held that § 29102 
(West 1977) was unconstitutional as applied.
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ing the time and place of committee meetings and the amount 
of dues. Civ. No. C-83-5599 MHP (ND Cal., May 3, 1984).

The Court of Appeals for the Ninth Circuit affirmed. 792 
F. 2d 802 (1986). This Court vacated that decision, 479 
U. S. 1024 (1987), and remanded for further consideration in 
light of Tashjian v. Republican Party of Connecticut, 479 
U. S. 208 (1986).

After supplemental briefing, the Court of Appeals again 
affirmed. 826 F. 2d 814 (1987). The court first rejected 
the State’s arguments based on nonjusticiability, lack of 
standing, Eleventh Amendment immunity, and Pullman ab-
stention. 826 F. 2d, at 821-825. Turning to the merits, 
the court characterized the prohibition on primary endorse-
ments as an “outright ban” on political speech. Id., at 833. 
“Prohibiting the governing body of a political party from sup-
porting some candidates and opposing others patently in-
fringes both the right of the party to express itself freely and 
the right of party members to an unrestricted flow of political 
information.” Id., at 835. The court rejected the State’s 
argument that the ban served a compelling state interest in 
preventing internal party dissension and factionalism: “The 
government simply has no legitimate interest in protecting 
political parties from disruptions of their own making.” Id., 
at 834. The court noted, moreover, that the State had not 
shown that banning primary endorsements protects parties 
from factionalism. Ibid. The court concluded that the ban 
was not necessary to protect voters from confusion, stating, 
“California’s ban on preprimary endorsements is a form of pa-
ternalism that is inconsistent with the First Amendment.” 
Id., at 836.

The Court of Appeals also found that California’s regula-
tion of internal party affairs “burdens the parties’ right to 
govern themselves as they think best.” Id., at 827. This 
interference with the parties’ and their members’ First 
Amendment rights was not justified by a compelling state in-
terest, for a State has a legitimate interest “in orderly elec-
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tions, not orderly parties.” Id., at 831. In any event, the 
court noted, the State had failed to submit “‘a shred of evi-
dence,’” id., at 833 (quoting Civ. No. C-83-5599 (ND Cal., 
May 3, 1984)), that the regulations of party internal affairs 
helped minimize party factionalism. Accordingly, the court 
held that the challenged provisions were unconstitutional 
under the First and Fourteenth Amendments.

II

A State’s broad power to regulate the time, place, and 
manner of elections “does not extinguish the State’s re-
sponsibility to observe the limits established by the First 
Amendment rights of the State’s citizens.” Tashjian n . Re-
publican Party of Connecticut, 479 U. S., at 217. To assess 
the constitutionality of a state election law, we first examine 
whether it burdens rights protected by the First and Four-
teenth Amendments. Id., at 214; Anderson n . Celebrezze, 
460 U. S. 780, 789 (1983). If the challenged law burdens the 
rights of political parties and their members, it can survive 
constitutional scrutiny only if the State shows that it ad-
vances a compelling state interest, Tashjian, supra, at 217, 
222; Illinois Bd. of Elections n . Socialist Workers Party, 440 
U. S. 173, 184 (1979); American Party of Texas v. White, 415 
U. S. 767, 780, and n. 11 (1974); Williams n . Rhodes, 393 
U. S. 23, 31 (1968), and is narrowly tailored to serve that in-
terest, Illinois Bd. of Elections, supra, at 185; Kusper v. 
Pontikes, 414 U. S. 51, 58-59 (1973); Dunn v. Blum stein, 405 
U. S. 330, 343 (1972).

A

We first consider California’s prohibition on primary en-
dorsements by the official governing bodies of political par-
ties. California concedes that its ban implicates the First 
Amendment, Tr. of Oral Arg. 17, but contends that the bur-
den is “miniscule.” Id., at 7. We disagree. The ban di-
rectly affects speech which “is at the core of our electoral
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process and of the First Amendment freedoms.” Williams 
v. Rhodes, supra, at 32. We have recognized repeatedly 
that “debate on the qualifications of candidates [is] integral 
to the operation of the system of government established by 
our Constitution.” Buckley n . Valeo, 424 U. S. 1, 14 (1976) 
(per curiam); see also NAACP v. Claiborne Hardware Co., 
458 U. S. 886, 913 (1982); Carey v. Brown, 447 U. S. 455, 
467 (1980); Garrison v. Louisiana, 379 U. S. 64, 74-75 
(1964). Indeed, the First Amendment “has its fullest and 
most urgent application” to speech uttered during a campaign 
for political office. Monitor Patriot Co. v. Roy, 401 U. S. 
265, 272 (1971); see also Mills v. Alabama, 384 U. S. 214, 
218 (1966). Free discussion about candidates for public of-
fice is no less critical before a primary than before a general 
election. Cf. Storer v. Brown, 415 U. S. 724, 735 (1974); 
Smith v. Allwright, 321 U. S. 649, 666 (1944); United States 
v. Classic, 313 U. S. 299, 314 (1941). In both instances, 
the “election campaign is a means of disseminating ideas as 
well as attaining political office.” Illinois Bd. of Elections, 
supra, at 186.

California’s ban on primary endorsements, however, pre-
vents party governing bodies from stating whether a candi-
date adheres to the tenets of the party or whether party offi-
cials believe that the candidate is qualified for the position 
sought. This prohibition directly hampers the ability of a 
party to spread its message and hamstrings voters seeking to 
inform themselves about the candidates and the campaign is-
sues. See Tashjian, supra, at 220-222; Pacific Gas & Elec-
tric Co. v. Public Utilities Comm’n of California, 475 U. S. 
1, 8 (1986); Brown n . Hartlage, 456 U. S. 45, 60 (1982); First 
National Bank of Boston v. Bellotti, 435 U. S. 765, 791-792 
(1978). A “highly paternalistic approach” limiting what peo-
ple may hear is generally suspect, Virginia State Bd. of 
Pharmacy v. Virginia Citizens Consumer Council, Inc., 425
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U. S. 748, 770 (1976); see also First National Bank of Bos-
ton, supra, at 790-792, but it is particularly egregious where 
the State censors the political speech a political party shares 
with its members. See Roberts v. United States Jaycees, 
468 U. S. 609, 634 (1984) (O’Con no r , J., concurring).

Barring political parties from endorsing and opposing can-
didates not only burdens their freedom of speech but also in-
fringes upon their freedom of association. It is well settled 
that partisan political organizations enjoy freedom of associa-
tion protected by the First and Fourteenth Amendments. 
Tashjian, supra, at 214; see also Elrod v. Burns, 427 U. S. 
347, 357 (1976) (plurality opinion). Freedom of association 
means not only that an individual voter has the right to asso-
ciate with the political party of her choice, Tashjian, supra, 
at 214 (quoting Kusper, supra, at 57), but also that a political 
party has a right to “ ‘identify the people who constitute the 
association,”’ Tashjian, supra, at 214 (quoting Democratic 
Party of United States v. Wisconsin ex rel. La Follette, 450 
U. S. 107, 122 (1981)); cf. NAACP v. Alabama ex rel. Patter-
son, 357 U. S. 449, 460-462 (1958), and to select a “standard 
bearer who best represents the party’s ideologies and prefer-
ences.” Ripon Society, Inc. v. National Republican Party, 
173 U. S. App. D. C. 350, 384, 525 F. 2d 567, 601 (1975) 
(Tamm, J., concurring in result), cert, denied, 424 U. S. 933 
(1976).

Depriving a political party of the power to endorse suf-
focates this right. The endorsement ban prevents parties 
from promoting candidates “at the crucial juncture at which 
the appeal to common principles may be translated into con-
certed action, and hence to political power in the commu-
nity.” Tashjian, supra, at 216. Even though individual 
members of the state central committees and county central 
committees are free to issue endorsements, imposing limita-
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tions “on individuals wishing to band together to advance 
their views on a ballot measure, while placing none on indi-
viduals acting alone, is clearly a restraint on the right of asso-
ciation.” Citizens Against Rent Control/Coalition for Fair 
Housing v. Berkeley, 454 U. S. 290, 296 (1981).

Because the ban burdens appellees’ rights to free speech 
and free association, it can only survive constitutional scru-
tiny if it serves a compelling governmental interest.15 The 

15 California contends that it need not show that its endorsement ban 
serves a compelling state interest because the political parties have “con-
sented” to it. In support of this claim, California observes that the legisla-
tors who could repeal the ban belong to political parties, that the bylaws of 
some parties prohibit primary endorsements, and that parties continue to 
participate in state-run primaries.

This argument is fatally flawed in several respects. We have never held 
that a political party’s consent will cure a statute that otherwise violates 
the First Amendment. Even aside from this fundamental defect, Califor-
nia’s consent argument is contradicted by the simple fact that the official 
governing bodies of various political parties have joined this lawsuit. In 
addition, the Democratic and Libertarian Parties moved to issue endorse-
ments following the Court of Appeals’ invalidation of the endorsement ban.

There are other flaws in the State’s argument. Simply because a legis-
lator belongs to a political party does not make her at all times a represent-
ative of party interests. In supporting the endorsement ban, an individual 
legislator may be acting on her understanding of the public good or her in-
terest in reelection. The independence of legislators from their parties is 
illustrated by the California Legislature’s frequent refusal to amend the 
election laws in accordance with the wishes of political parties. See, e. g., 
Addendum 12a-13a 7-9 (declaration of Bert Coffey, chair of the Demo-
cratic state central committee). Moreover, the State’s argument ignores 
those parties with negligible, if any, representation in the legislature.

That the bylaws of some parties prohibit party primary endorsements 
also does not prove consent. These parties may have chosen to reflect 
state election law in their bylaws, rather than permit or require conduct 
prohibited by law. Nor does the fact that parties continue to participate 
in the state-run primary process indicate that they favor each regulation 
imposed upon that process. A decision to participate in state-run prima-
ries more likely reflects a party’s determination that ballot participation is 
more advantageous than the alternatives, that is, supporting independent 
candidates or conducting write-in campaigns. See Storer v. Brown, 415 
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State offers two: stable government and protecting voters 
from confusion and undue influence.16 Maintaining a stable 
political system is, unquestionably, a compelling state inter-
est. See Storer v. Brown, 415 U. S., at 736. California, 
however, never adequately explains how banning parties 
from endorsing or opposing primary candidates advances 
that interest. There is no showing, for example, that Cali-
fornia’s political system is any more stable now than it was in 
1963, when the legislature enacted the ban. Nor does the 
State explain what makes the California system so peculiar 
that it is virtually the only State that has determined that 
such a ban is necessary.17

U. S. 724, 745 (1974); Anderson v. Celebrezze, 460 U. S. 780, 799, n. 26 
(1983).

Finally, the State’s focus on the parties’ alleged consent ignores the inde-
pendent First Amendment rights of the parties’ members. It is wholly 
undemonstrated that the members authorized the parties to consent to in-
fringements of members’ rights.

16 The State also claims that the ban on primary endorsements serves a 
compelling state interest in “ ‘confining each voter to a single nominating 
act.’” Tashjian v. Republican Party of Connecticut, 479 U. S. 208, 225, 
n. 13 (1986) (quoting Anderson, supra, at 802, n. 29). This argument is 
meritless. It fails to distinguish between a nominating act —the vote cast 
at the primary election—and speech that may influence that act. The logic 
of the State’s argument not only would support a ban on endorsements by 
every organization and individual, but also would justify a total ban on 
all discussion of a candidate’s qualifications and political positions. Such 
a blanket prohibition cannot coexist with the constitutional protection of 
political speech.

The State’s claim that the endorsement ban is necessary to serve any 
compelling state interest is called into question by its argument before the 
District Court and the Court of Appeals that this action is not justiciable 
because the State.has never enforced the challenged election laws. 826 F. 
2d 814, 821 (1987).

17 New Jersey also bans primary endorsements by political parties. 
N. J. Stat. Ann. § 19:34-52 (West 1964); see Weisburd, Candidate-Making 
and the Constitution: Constitutional Restraints on and Protections of Party 
Nominating Methods, 57 S. Cal. L. Rev. 213, 271-272, n. 343 (1984). Flor-
ida’s statutory ban on primary endorsements by political parties was held 
to violate the First Amendment. See Abrams v. Reno, 452 F. Supp. 1166, 
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The only explanation the State offers is that its compelling 
interest in stable government embraces a similar interest in 
party stability. Brief for Appellants 47. The State relies 
heavily on Storer v. Brown, supra, where we stated that be-
cause “splintered parties and unrestrained factionalism may 
do significant damage to the fabric of government,” 415 
U. S., at 736, States may regulate elections to ensure that 
“some sort of order, rather than chaos . . . accompanies] the 
democratic processes,” id., at 730. Our decision in Storer, 
however, does not stand for the proposition that a State may 
enact election laws to mitigate intraparty factionalism during 
a primary campaign. To the contrary, Storer recognized 
that “contending forces within the party employ the primary 
campaign and the primary election to finally settle their dif-
ferences.” Id., at 735. A primary is not hostile to intra-
party feuds; rather it is an ideal forum in which to resolve 
them. Ibid.; American Party of Texas v. White, 415 U. S., 
at 781. Tashjian recognizes precisely this distinction. In 
that case, we noted that a State may enact laws to “prevent 
the disruption of the political parties from without” but not, 
as in this case, laws “to prevent the parties from taking inter-
nal steps affecting their own process for the selection of can-
didates.” 479 U. S., at 224.

It is no answer to argue, as does the State, that a party 
that issues primary endorsements risks intraparty friction 
which may endanger the party’s general election prospects. 
Presumably a party will be motivated by self-interest and not 
engage in acts or speech that run counter to its political suc-
cess. However, even if a ban on endorsements saves a po-
litical party from pursuing self-destructive acts, that would 

1171-1172 (SD Fla. 1978), aff’d, 649 F. 2d 342 (CA5 1981), cert, denied, 455 
U. S. 1016 (1982). Several States provide formal procedures for party pri-
mary endorsements. See, e. g., Conn. Gen. Stat. § 9-390 (1967 and Supp. 
1988); R. I. Gen. Laws § 17-12-4 (1988); see also Advisory Commission on 
Intergovernmental Relations, The Transformation in American Politics: 
Implications for Federalism 148 (1986).
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not justify a State substituting its judgment for that of the 
party. See ibid.; Democratic Party of United States, 450 
U. S., at 124. Because preserving party unity during a pri-
mary is not a compelling state interest, we must look else-
where to justify the challenged law.

The State’s second justification for the ban on party en-
dorsements and statements of opposition is that it is nec-
essary to protect primary voters from confusion and undue 
influence. Certainly the State has a legitimate interest in 
fostering an informed electorate. Tashjian, supra, at 220; 
Anderson v. Celebrezze, 460 U. S., at 796; American Party 
of Texas v. White, supra, at 782, n. 14; Bullock v. Carter, 
405 U. S. 134, 145 (1972); Jenness n . Fortson, 403 U. S. 431, 
442 (1971). However, “ ‘[a] State’s claim that it is enhancing 
the ability of its citizenry to make wise decisions by restrict-
ing the flow of information to them must be viewed with some 
skepticism.’” Tashjian, supra, at 221 (quoting Anderson v. 
Celebrezze, supra, at 798).18 While a State may regulate the

18 It is doubtful that the silencing of official party committees, alone 
among the various groups interested in the outcome of a primary election, 
is the key to protecting voters from confusion. Indeed, the growing num-
ber of endorsements by political organizations using the labels “Demo-
cratic” or “Republican” has likely misled voters into believing that the offi-
cial governing bodies were supporting the candidates.

The State makes no showing, moreover, that voters are unduly influ-
enced by party endorsements. There is no evidence that an endorsement 
issued by an official party organization carries more weight than one issued 
by a newspaper or a labor union. In States where parties are permitted to 
issue primary endorsements, voters may consider the parties’ views on the 
candidates but still exercise independent judgment when casting their 
vote. For example, in the 1982 New York Democratic gubernatorial con-
test, Mario Cuomo won the primary over Edward Koch, who had been en-
dorsed by the party. That year gubernatorial candidates endorsed by 
their parties also lost the primary election to nonendorsed candidates in 
Massachusetts and Minnesota. Even where the party-endorsed candidate 
wins the primary, one study has concluded that the party endorsement has 
little, if any effect, on the way voters cast their vote. App. 97-98 515110, 
14-17 (declaration of Malcolm E. Jewell, Professor of Political Science, 
University of Kentucky).



EU v. SAN FRANCISCO DEMOCRATIC COMM. 229

214 Opinion of the Court

flow of information between political associations and their 
members when necessary to prevent fraud and corruption, 
see Buckley v. Valeo, 424 U. S., at 26-27; Jenness v. Fort-
son, supra, at 442, there is no evidence that California’s ban 
on party primary endorsements serves that purpose.19

Because the ban on primary endorsements by political par-
ties burdens political speech while serving no compelling gov-
ernmental interest, we hold that §§ 11702 and 29430 violate 
the First and Fourteenth Amendments.

B
We turn next to California’s restrictions on the organiza-

tion and composition of official governing bodies, the limits 
on the term of office for state central committee chair, 
and the requirement that the chair rotate between residents 
of northern and southern California. These laws directly 
implicate the associational rights of political parties and 
their members. As we noted in Tashjian, a political party’s 
“determination ... of the structure which best allows it 
to pursue its political goals, is protected by the Constitution.” 
479 U. S., at 224. Freedom of association also encompasses 
a political party’s decisions about the identity of, and the 
process for electing, its leaders. See Democratic Party of 
United States, supra (State cannot dictate process of se-
lecting state delegates to Democratic National Convention);

19 The State suggested at oral argument that the endorsement ban pre-
vents fraud by barring party officials from misrepresenting that they speak 
for the party. To the extent that the State suggests that only the primary 
election results can constitute a party endorsement, Tr. of Oral Arg. 8-9, it 
confuses an endorsement from the official governing bodies that may influ-
ence election results with the results themselves. To the extent that the 
State is claiming that the appellees are not authorized to represent the offi-
cial party governing bodies and their members, the State simply is re-
asserting its standing claim, which the District Court rejected. Civ. No. 
C-83-5599 (ND Cal., June 1, 1984) (“[T]he plaintiff central committees . . . 
have authorization and capacity to bring and maintain this litigation”). 
The Court of Appeals did not disturb this ruling, 826 F. 2d, at 822, n. 17; 
nor do we.
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Cousins v. Wigoda, 419 U. S. 477 (1975) (State cannot dic-
tate who may sit as state delegates to Democratic National 
Convention); cf. Tashjian, supra, at 235-236 (Scali a , J., dis-
senting) (“The ability of the members of [a political p]arty to 
select their own candidate . . . unquestionably implicates an 
associational freedom”).

The laws at issue burden these rights. By requiring 
parties to establish official governing bodies at the county 
level, California prevents the political parties from governing 
themselves with the structure they think best.20 And by 
specifying who shall be the members of the parties’ official 
governing bodies, California interferes with the parties’ 
choice of leaders. A party might decide, for example, that it 
will be more effective if a greater number of its official lead-
ers are local activists rather than Washington-based elected 
officials. The Code prevents such a change. A party might 
also decide that the state central committee chair needs more 
than two years to successfully formulate and implement pol-
icy. The Code prevents such an extension of the chair’s 
term of office. A party might find that a resident of north-
ern California would be particularly effective in promoting 
the party’s message and in unifying the party. The Code 
prevents her from chairing the state central committee un-
less the preceding chair was from the southern part of the 
State.

Each restriction thus limits a political party’s discretion 
in how to organize itself, conduct its affairs, and select its 
leaders. Indeed, the associational rights at stake are much 
stronger than those we credited in Tashjian. There, we 
found that a party’s right to free association embraces a right 
to allow registered voters who are not party members to vote 
in the party’s primary. Here, party members do not seek to

20 For example, the Libertarian Party was forced to abandon its region-
based organization in favor of the statutorily mandated county-based 
system.
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associate with nonparty members, but only with one another 
in freely choosing their party leaders.21

Because the challenged laws burden the associational rights 
of political parties and their members, the question is 
whether they serve a compelling state interest. A State in-
disputably has a compelling interest in preserving the in-
tegrity of its election process. Rosario v. Rockefeller, 410 
U. S. 752, 761 (1973). Toward that end, a State may enact 
laws that interfere with a party’s internal affairs when nec-
essary to ensure that elections are fair and honest. Storer 
v. Brown, 415 U. S., at 730. For example, a State may im-
pose certain eligibility requirements for voters in the gen-
eral election even though they limit parties’ ability to gamer 
support and members. See, e. g., Dunn v. Blumstein, 405 
U. S., at 343-344 (residence requirement); Oregon n . Mitch-
ell, 400 U. S. 112, 118 (1970) (age minimum); Kramer v. 
Union Free School Dist. No. 15, 395 U. S. 621, 625 (1969) 
(citizenship requirement). We have also recognized that a 
State may impose restrictions that promote the integrity of 
primary elections. See, e. g., American Party of Texas v. 
White, 415 U. S., at 779-780 (requirement that major politi-
cal parties nominate candidates through a primary and that 
minor parties nominate candidates through conventions); id., 
at 785-786 (limitation on voters’ participation to one primary 
and bar on voters both voting in a party primary and sign-
ing a petition supporting an independent candidate); Rosario 
v. Rockefeller, supra (waiting periods before voters may 
change party registration and participate in another party’s 
primary); Bullock v. Carter, 405 U. S., at 145 (reasonable 
filing fees as a condition of placement on the ballot). None 
of these restrictions, however, involved direct regulation of 

21 By regulating the identity of the parties’ leaders, the challenged stat-
utes may also color the parties’ message and interfere with the parties’ de-
cisions as to the best means to promote that message.
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a party’s leaders.22 Rather, the infringement on the asso- 
ciational rights of the parties and their members was the in-
direct consequence of laws necessary to the successful com-
pletion of a party’s external responsibilities in ensuring the 
order and fairness of elections.

In the instant case, the State has not shown that its regula-
tion of internal party governance is necessary to the integrity 
of the electoral process. Instead, it contends that the chal-
lenged laws serve a compelling “interest in the ‘democratic 
management of the political party’s internal affairs.’” Brief 
for Appellants 43 (quoting 415 U. S., at 781, n. 15). This, 
however, is not a case where intervention is necessary to pre-
vent the derogation of the civil rights of party adherents. 
Cf. Smith v. Allwright, 321 U. S. 649 (1944). Moreover, as 
we have observed, the State has no interest in “protect[ing] 
the integrity of the Party against the Party itself.” Tash- 
jian, 479 U. S., at 224. The State further claims that limit-
ing the term of the state central committee chair and requir-
ing that the chair rotate between residents of northern and 
southern California helps “prevent regional friction from 
reaching a‘critical mass.’” Brief for Appellants 48. How-

22 Marchioro v. Chaney, 442 U. S. 191 (1979), is not to the contrary. 
There we upheld a Washington statute mandating that political parties cre-
ate a state central committee, to which the Democratic Party, not the 
State, had assigned significant responsibilities in administering the party, 
raising and distributing funds to candidates, conducting campaigns, and 
setting party policy. Id., at 198-199. The statute only required that the 
state central committee perform certain limited functions such as filling va-
cancies on the party ticket, nominating Presidential electors and delegates 
to national conventions, and calling state-wide conventions. The party 
members did not claim that these statutory requirements imposed imper-
missible burdens on the party or themselves, so we had no occasion to con-
sider whether the challenged law burdened the party’s First Amendment 
rights, and if so, whether the law served a compelling state interest. Id., 
at 197, n. 12. Here, in contrast, it is state law, not a political party’s char-
ter, that places the state central committees at a party’s helm and, in par-
ticular, assigns the statutorily mandated committee responsibility for con-
ducting the party’s campaigns.
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ever, a State cannot substitute its judgment for that of the 
party as to the desirability of a particular internal party 
structure, any more than it can tell a party that its proposed 
communication to party members is unwise. Tashjian, 
supra, at 224.

In sum, a State cannot justify regulating a party’s internal 
affairs without showing that such regulation is necessary to 
ensure an election that is orderly and fair. Because Califor-
nia has made no such showing here, the challenged laws can-
not be upheld.23

Ill
For the reasons stated above, we hold that the challenged 

California election laws burden the First Amendment rights 
of political parties and their members without serving a 
compelling state interest. Accordingly, the judgment of the 
Court of Appeals is

Affirmed.

Chief  Justi ce  Rehn qui st  took no part in the consider-
ation or decision of this case.

Just ic e  Ste ven s , concurring.
Today the Court relies on its opinion in Illinois Bd. of Elec-

tions v. Socialist Workers Party, 440 U. S. 173, 183-185 
(1979)—and, in particular, on a portion of that opinion that I 
did not join—for its formulation of the governing standards in 
election cases. In that case Just ic e  Blac kmun  explained 
his acceptance of the Court’s approach in words that pre-
cisely express my views about this case. He wrote:

“Although I join the Court’s opinion . . . , I add these 
comments to record purposefully, and perhaps some-
what belatedly, my unrelieved discomfort with what 

23 Because we find that curbing intraparty friction is not a compelling 
state interest as long as the electoral process remains fair and orderly, we 
need not address the appellees’ contention that the challenged laws weaken 
rather than strengthen parties.
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seems to be a continuing tendency in this Court to use as 
tests such easy phrases as ‘compelling [state] interest’ 
and ‘least drastic [or restrictive] means.’ See, ante, at 
184,185, and 186. I have never been able fully to appre-
ciate just what a ‘compelling state interest’ is. If it 
means ‘convincingly controlling,’ or ‘incapable of being 
overcome’ upon any balancing process, then, of course, 
the test merely announces an inevitable result, and the 
test is no test at all. And, for me, ‘least drastic means’ 
is a slippery slope and also the signal of the result the 
Court has chosen to reach. A judge would be unimagi-
native indeed if he could not come up with something 
a little less ‘drastic’ or a little less ‘restrictive’ in 
almost any situation, and thereby enable himself to 
vote to strike legislation down. This is reminiscent 
of the Court’s indulgence, a few decades ago, in substan-
tive due process in the economic area as a means of 
nullification.

“I feel, therefore, and have always felt, that these 
phrases are really not very helpful for constitutional 
analysis. They are too convenient and result oriented, 
and I must endeavor to disassociate myself from them. 
Apart from their use, however, the result the Court 
reaches here is the correct one. It is with these res-
ervations that I join the Court’s opinion.” Id., at 
188-189.

With those same reservations I join the Court’s opinion 
today.
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THE SIXTH CIRCUIT

No. 87-1043. Argued October 31, 1988—Decided February 22, 1989

After respondent filed a petition under Chapter 11 of the Bankruptcy Code 
of 1978 (Code), the Government filed proof of a prepetition claim for un-
paid withholding and social security taxes, penalties, and prepetition in-
terest. The claim was perfected through a tax lien on property owned 
by respondent. Respondent’s ensuing reorganization plan provided for 
full payment of the claim but did not provide for postpetition interest. 
The Government objected, contending that § 506(b) of the Code—which 
allows the holder of an oversecured claim to recover, in addition to the 
prepetition amount of the claim, “interest on such claim, and any reason-
able fees, costs, or charges provided for under the agreement under 
which such claim arose”—allowed recovery of postpetition interest, since 
the property securing its claim had a value greater than the amount of 
the principal debt. The Bankruptcy Court overruled this objection, but 
the District Court reversed. The Court of Appeals reversed the Dis-
trict Court, holding that § 506(b) codified the pre-Code standard that 
allowed postpetition interest on an oversecured claim only where the lien 
on the claim was consensual in nature.

Held: Section 506(b) entitles a creditor to receive postpetition interest on 
a nonconsensual oversecured claim allowed in a bankruptcy proceeding. 
Pp. 238-249.

(a) The natural reading of the phrase in § 506(b) that “there shall be 
allowed to the holder of such claim, interest on such claim, and any rea-
sonable fees, costs, or charges provided for under the agreement under 
which such claim arose” entitles the holder of an oversecured claim to 
postpetition interest and, in addition, the holder of a secured claim pur-
suant to an agreement the right to the specified fees, costs, and charges. 
Recovery of postpetition interest is unqualified, whereas recovery of 
those fees, costs, and charges is allowed only if they are reasonable and 
provided for in the agreement under which the claim arose. Therefore, 
in the absence of an agreement, postpetition interest is the only added 
recovery available. This reading of § 506(b) is also mandated by its 
grammatical structure. Since the phrase “interest on such claim” is set 
aside by commas, and separated from the reference to fees, costs, and 
charges by the conjunctive words “and any,” that phrase stands inde-
pendent of the language that follows. Pp. 241-242.
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(b) Allowing postpetition interest on nonconsensual oversecured liens 
does not contravene the intent of the Code’s framers, nor does it con-
flict with any other section of the Code or any important state or fed-
eral interest. The legislative history does not suggest a contrary view. 
Pp. 242-243.

(c) There is no significant reason why Congress would have intended, 
or any policy reason would compel, that consensual and nonconsensual 
liens be treated differently in allowing postpetition interest. Section 
506(b)’s language clearly directs that postpetition interest be paid on all 
oversecured claims. Midiantic National Bank v. New Jersey Dept, of 
Environmental Protection, 474 U. S. 494, and Kelly v. Robinson, 479 
U. S. 36, distinguished. Pp. 243-246.

(d) The pre-Code practice of denying postpetition interest to holders 
of nonconsensual liens, while allowing it to holders of consensual liens, 
was an exception to the exception for oversecured claims from the rule 
that the running of interest ceased when a bankruptcy petition was filed, 
and was recognized by only a few courts and often depended on particu-
lar circumstances. The fact that this Court has never clearly acknowl-
edged or relied upon the refusal of some Courts of Appeals to apply the 
oversecured claim exception to an oversecured federal tax claim counsels 
against concluding that such limitation was well recognized. Also argu-
ing against considering this limitation a clear rule are the facts that all 
cases that limited the exception were tax-lien cases, that the “rule” has 
never been extended to other forms of nonconsensual liens, and that in 
the few cases where it was recognized, it was only a guide to the bank-
ruptcy trustee’s exercise of his powers in the particular circumstances of 
the case. Pp. 246-249.

828 F. 2d 367, reversed.

Bla ckmun , J., delivered the opinion of the Court, in which Rehn qui st , 
C. J., and Whit e , Scal ia , and Kenne dy , JJ., joined. O’Con no r , J., 
filed a dissenting opinion, in which Bren na n , Marsh al l , and Ste ve ns , 
JJ., joined, post, p. 249.

Deputy Solicitor General Wallace argued the cause for the 
United States. With him on the briefs were Solicitor Gen-
eral Fried, Assistant Attorney General Rose, Alan I. Horo-
witz, Wynette J. Hewett, and Martha B. Brissette.

I. William Cohen argued the cause for respondent. With 
him on the brief was Michael H. Traison*

* George Kaufmann, Peter W. Morgan, and Lawrence D. Garr filed a 
brief for United Refining Co. as amicus curiae urging affirmance.
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Justi ce  Blac kmun  delivered the opinion of the Court.
In this case we must decide the narrow statutory issue 

whether § 506(b) of the Bankruptcy Code of 1978, 11 U. S. C. 
§ 506(b) (1982 ed., Supp. IV), entitles a creditor to receive 
postpetition interest on a nonconsensual oversecured claim 
allowed in a bankruptcy proceeding. We conclude that it 
does, and we therefore reverse the judgment of the Court of 
Appeals.

I
Respondent Ron Pair Enterprises, Inc., filed a petition for 

reorganization under Chapter 11 of the Bankruptcy Code on 
May 1, 1984, in the United States Bankruptcy Court for the 
Eastern District of Michigan. The Government filed timely 
proof of a prepetition claim of $52,277.93, comprised of as-
sessments for unpaid withholding and Social Security taxes, 
penalties, and prepetition interest. The claim was perfected 
through a tax lien on property owned by respondent. Re-
spondent’s First Amended Plan of Reorganization, filed Octo-
ber 1, 1985, provided for full payment of the prepetition 
claim, but did not provide for postpetition interest on that 
claim. The Government filed a timely objection, claiming 
that § 506(b) allowed recovery of postpetition interest, since 
the property securing the claim had a value greater than the 
amount of the principal debt. At the Bankruptcy Court 
hearing, the parties stipulated that the claim was over-
secured, but the court subsequently overruled the Govern-
ment’s objection. The Government appealed to the United 
States District Court for the Eastern District of Michigan. 
That court reversed the Bankruptcy Court’s judgment, con-
cluding that the plain language of § 506(b) entitled the Gov-
ernment to postpetition interest.

The United States Court of Appeals for the Sixth Circuit, 
in its turn, reversed the District Court. 828 F. 2d 367 
(1987). While not directly ruling that the language of 
§ 506(b) was ambiguous, the court reasoned that reference to 
pre-Code law was appropriate “in order to better understand 
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the context in which the provision was drafted and therefore 
the language itself.” Id., at 370. The court went on to note 
that under pre-Code law the general rule was that post-
petition interest on an oversecured prepetition claim was al-
lowable only where the lien was consensual in nature. In 
light of this practice, and of the lack of any legislative history 
evincing an intent to change the standard, the court held that 
§ 506(b) codified the pre-existing standard, and that post-
petition interest was allowable only on consensual claims. 
Because this result was in direct conflict with the view of 
the Court of Appeals for the Fourth Circuit, see Best Repair 
Co. v. United States, 789 F. 2d 1080 (1986), and with the 
views of other courts,1 we granted certiorari, 485 U. S. 958 
(1988), to resolve the conflict.

II

Section 506,* 2 enacted as part of the extensive 1978 revision 
of the bankruptcy laws, governs the definition and treatment

'Most bankruptcy courts interpreting §506(b) have permitted the 
holder of an oversecured claim to recover postpetition interest. These 
courts have considered both state and federal tax liens, see, e. g., In re 
Brandenburg, 71 B. R. 719 (SD 1987); In re Busone, 71 B. R. 201 (EDNY 
1987); In re Gilliland, 67 B. R. 410 (ND Tex. 1986); In re Hoffman, 28 
B. R. 503 (Md. 1983), and private nonconsensual liens, such as judicial and 
mechanic’s liens, see, e. g., In re Charter Co., 63 B. R. 568 (MD Fla. 1986); 
In re Romano, 51 B. R. 813 (MD Fla. 1985); In re Morrissey, 37 B. R. 
571 (ED Va. 1984). One other Court of Appeals and a leading commen-
tator have taken the position that § 506(b) codifies pre-Code law and 
distinguishes between consensual and nonconsensual liens in determining 
the allowance of postpetition interest. See In re Newbury Cafe, Inc., 841 
F. 2d 20 (CAI 1988), cert, pending, No. 87-1784; 3 Collier on Bankruptcy 
1506.05, p. 506-41, and n. 5b (15th ed. 1988).

2 Section 506, as amended, reads:
“(a) An allowed claim of a creditor secured by a lien on property in which 

the estate has an interest, or that is subject to setoff under section 553 of 
this title, is a secured claim to the extent of the value of such creditor’s 
interest in the estate’s interest in such property, or to the extent of the 
amount subject to setoff, as the case may be, and is an unsecured claim to 
the extent that the value of such creditor’s interest or the amount so sub-
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of secured claims, i. e., claims by creditors against the estate 
that are secured by a lien on property in which the estate has 
an interest. Subsection (a) of § 506 provides that a claim is 
secured only to the extent of the value of the property on 
which the lien is fixed; the remainder of that claim is consid-
ered unsecured.3 Subsection (b) is concerned specifically 
with oversecured claims, that is, any claim that is for an 
amount less than the value of the property securing it. 
Thus, if a $50,000 claim were secured by a lien on property 
having a value of $75,000, the claim would be oversecured, 
provided the trustee’s costs of preserving or disposing of the 
property were less than $25,000. Section 506(b) allows a 

ject to setoff is less than the amount of such allowed claim. Such value 
should be determined in light of the purpose of the valuation and of the 
proposed disposition or use of such property, and in conjunction with any 
hearing on such disposition or use or on a plan affecting such creditor’s 
interest.

“(b) To the extent that an allowed secured claim is secured by property 
the value of which, after any recovery under subsection (c) of this section, 
is greater than the amount of such claim, there shall be allowed to the 
holder of such claim, interest on such claim, and any reasonable fees, costs, 
or charges provided for under the agreement under which such claim 
arose.

“(c) The trustee may recover from property securing an allowed secured 
claim the reasonable, necessary costs and expenses of preserving, or dis-
posing of, such property to the extent of any benefit to the holder of such 
claim.

“(d) To the extent that a lien secures a claim against the debtor that is 
not an allowed secured claim, such lien is void, unless —

“(1) such claim was disallowed only under section 502(b)(5) or 502(e) of 
this title; or

“(2) such claim is not an allowed secured claim due only to the failure of 
any entity to file a proof of such claim under section 501 of this title.” 11 
U. S. C. § 506 (1982 ed. and Supp. IV).

8 Thus, a $100,000 claim, secured by a lien on property of a value of 
$60,000, is considered to be a secured claim to the extent of $60,000, and to 
be an unsecured claim for $40,000. See 3 Collier on Bankruptcy *i  506.04, 
p. 506-15 (15th ed. 1988) (“[S]ection 506(a) requires a bifurcation of a ‘par-
tially secured’ or ‘undersecured’ claim into separate and independent se-
cured claim and unsecured claim components”).
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holder of an oversecured claim to recover, in addition to the 
prepetition amount of the claim, “interest on such claim, and 
any reasonable fees, costs, or charges provided for under the 
agreement under which such claim arose.”

The question before us today arises because there are two 
types of secured claims: (1) voluntary (or consensual) secured 
claims, each created by agreement between the debtor and 
the creditor and called a “security interest” by the Code, 11 
U. S. C. §101(45) (1982 ed., Supp. IV), and (2) involuntary 
secured claims, such as a judicial or statutory lien, see 11 
U. S. C. §§101(32) and (47) (1982 ed., Supp. IV), which are 
fixed by operation of law and do not require the consent of 
the debtor. The claim against respondent’s estate was of 
this latter kind. Prior to the passage of the 1978 Code, some 
Courts of Appeals drew a distinction between the two types 
for purposes of determining postpetition interest. The ques-
tion we must answer is whether the 1978 Code recognizes 
and enforces this distinction, or whether Congress intended 
that all oversecured claims be treated the same way for pur-
poses of postpetition interest.

Ill

Initially, it is worth recalling that Congress worked on 
the formulation of the Code for nearly a decade. It was in-
tended to modernize the bankruptcy laws, see H. R. Rep. 
No. 95-595, p. 3 (1977) (Report), and as a result made signifi-
cant changes in both the substantive and procedural laws of 
bankruptcy. See Northern Pipeline Construction Co. v. 
Marathon Pipe Line Co., 458 U. S. 50, 52-53 (1982) (plural-
ity opinion). In particular, Congress intended “significant 
changes from current law in . . . the treatment of secured 
creditors and secured claims.” Report, at 180. In such a 
substantial overhaul of the system, it is not appropriate or 
realistic to expect Congress to have explained with par-
ticularity each step it took. Rather, as long as the statu-
tory scheme is coherent and consistent, there generally is no
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need for a court to inquire beyond the plain language of the 
statute.

A

The task of resolving the dispute over the meaning of 
§ 506(b) begins where all such inquiries must begin: with the 
language of the statute itself. Landreth Timber Co. v. 
Landreth, 471 U. S. 681, 685 (1985). In this case it is also 
where the inquiry should end, for where, as here, the stat-
ute’s language is plain, “the sole function of the courts is to 
enforce it according to its terms.” Caminetti v. United 
States, 242 U. S. 470, 485 (1917). The language before us 
expresses Congress’ intent—that postpetition interest be 
available—with sufficient precision so that reference to legis-
lative history and to pre-Code practice is hardly necessary.

The relevant phrase in § 506(b) is: “[T]here shall be allowed 
to the holder of such claim, interest on such claim, and any 
reasonable fees, costs, or charges provided for under the 
agreement under which such claim arose.” “Such claim” re-
fers to an oversecured claim. The natural reading of the 
phrase entitles the holder of an oversecured claim to post-
petition interest and, in addition, gives one having a secured 
claim created pursuant to an agreement the right to reason-
able fees, costs, and charges provided for in that agreement. 
Recovery of postpetition interest is unqualified. Recovery 
of fees, costs, and charges, however, is allowed only if they 
are reasonable and provided for in the agreement under 
which the claim arose. Therefore, in the absence of an 
agreement, postpetition interest is the only added recovery 
available.

This reading is also mandated by the grammatical struc-
ture of the statute. The phrase “interest on such claim” is 
set aside by commas, and separated from the reference to 
fees, costs, and charges by the conjunctive words “and any.” 
As a result, the phrase “interest on such claim” stands inde-
pendent of the language that follows. “[I]nterest on such 
claim” is not part of the list made up of “fees, costs, or 
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charges,” nor is it joined to the following clause so that the 
final “provided for under the agreement” modifies it as well. 
See Best Repair Co. v. United States, 789 F. 2d, at 1082. 
The language and punctuation Congress used cannot be read 
in any other way.4 By the plain language of the statute, the 
two types of recovery are distinct.5

B
The plain meaning of legislation should be conclusive, ex-

cept in the “rare cases [in which] the literal application of a 
statute will produce a result demonstrably at odds with the 
intentions of its drafters.” Griffin v. Oceanic Contractors, 
Inc., 458 U. S. 564, 571 (1982). In such cases, the intention 
of the drafters, rather than the strict language, controls. 
Ibid. It is clear that allowing postpetition interest on

4 The United States Court of Appeals for the Fourth Circuit pointed out 
in Best Repair Co. that, had Congress intended to limit postpetition inter-
est to consensual liens, § 506(b) could have said: “there shall be allowed to 
the holder of such claim, as provided for under the agreement under which 
such claim arose, interest on such claim and any reasonable fees, costs or 
charges.” 789 F. 2d, at 1082, n. 2. A less clear way of stating this, closer 
to the actual language, would be: “there shall be allowed to the holder of 
such claim, interest on such claim and reasonable fees, costs, and charges 
provided for under the agreement under which such claim arose.” Ibid.

5 It seems to us that the interpretation adopted by the Court of Appeals 
in this case not only requires that the statutory language be read in an un-
natural way, but that it is inconsistent with the remainder of § 506 and with 
terminology used throughout the Code. Adopting the Court of Appeals’ 
view would mean that § 506(b) is operative only in regard to consensual 
liens, i. e., that only a holder of an oversecured claim arising from an 
agreement is entitled to any added recovery. But the other portions of 
§506 make no distinction between consensual and nonconsensual liens. 
Moreover, had Congress intended § 506(b) to apply only to consensual 
liens, it would have clarified its intent by using the specific phrase, “secu-
rity interest,” which the Code employs to refer to liens created by agree-
ment. 11 U. S. C. §101(45) (1982 ed., Supp. IV). When Congress 
wanted to restrict the application of a particular provision of the Code to 
such liens, it used the term “security interest.” See, e. g., 11 U. S. C. 
§§362(b)(12) and (13), 363(a), 547(c)(3)-(5), 552, 752(c), 1110(a), 1168(a), 
1322(b)(2) (1982 ed. and Supp. IV).
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nonconsensual oversecured liens does not contravene the in-
tent of the framers of the Code. Allowing such interest does 
not conflict with any other section of the Code, or with any 
important state or federal interest; nor is a contrary view 
suggested by the legislative history.6 Respondent has not 
articulated, nor can we discern, any significant reason why 
Congress would have intended, or any policy reason would 
compel, that the two types of secured claims be treated 
differently in allowing postpetition interest.

C
Respondent urges that pre-Code practice drew a distinc-

tion between consensual and nonconsensual liens for the pur-
pose of determining entitlement to postpetition interest, and 
that Congress’ failure to repudiate that distinction requires 
us to enforce it. It is respondent’s view, as it was the view 
of the Court-of Appeals, that Midiantic National Bank v. 
New Jersey Dept, of Environmental Protection, 474 U. S. 
494 (1986), and Kelly v. Robinson, 479 U. S. 36 (1986), so re-
quire. We disagree.

In Midiantic we held that § 554(a) of the Code, 11 U. S. C. 
§ 554(a), which provides that “the trustee may abandon any 
property of the estate that is burdensome to the estate,” does 
not give a trustee the authority to violate state health and 
safety laws by abandoning property containing hazardous 
wastes. 474 U. S., at 507. In reaching that conclusion, we 
noted that according to pre-Code doctrine the trustee’s au-

6See H. R. 6, 95th Cong., 1st Sess. (1977); H. R. 8200, 95th Cong., 1st 
Sess. (1977); S. 2266, 95th Cong., 1st Sess. (1977). Because the final ver-
sion of the statute contained the same language as that initially introduced, 
there was no change during the legislative process that could shed light on 
the meaning of the allowance of interest. See generally 3 Collier on Bank-
ruptcy 11506.03, pp. 506-7 to 506-12. Neither the Committee Reports nor 
the statements by the managers of the legislation discuss the question of 
postpetition interest at all. See Report, at 356; S. Rep. No. 95-989, p. 68 
(1978); 124 Cong. Rec. 32398 (1978) (statement of Rep. Edwards); id., at 
33997 (statement of Sen. DeConcini).
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thority to dispose of property could be limited in order “to 
protect legitimate state or federal interests.” Id., at 500. 
But we did not rest solely, or even primarily, on a presump-
tion of continuity with pre-Code practice. Rather, we con-
cluded that a contrary result would render abandonment doc-
trine inconsistent with other provisions of the Code itself, 
which embody the principle that “the trustee is not to have 
carte blanche to ignore nonbankruptcy law.” Id., at 502. 
We also recognized that the outcome sought would be not 
only a departure from pre-Code practice, but also “an ex-
traordinary exemption from nonbankruptcy law,” id., at 501, 
requiring some clearer expression of congressional intent. 
We relied as well on Congress’ repeated emphasis in environ-
mental legislation “on its ‘goal of protecting the environment 
against toxic pollution.’” Id., at 505, quoting Chemical 
Manufacturers Assn. v. Natural Resources Defense Coun-
cil, Inc., 470 U. S. 116, 143 (1985). To put it simply, we 
looked to pre-Code practice for interpretive assistance, be-
cause it appeared that a literal application of the statute 
would be “demonstrably at odds with the intentions of its 
drafters.” Griffin v. Oceanic Contractors, Inc., 458 U. S., 
at 571.

A similar issue presented itself in Kelly v. Robinson, 
supra, where we held that a restitution obligation, imposed 
as part of a state criminal sentence, was not dischargeable in 
bankruptcy. We reached this conclusion by interpreting 
§ 523(a)(7) of the Code,7 11 U. S. C. § 523(a)(7), as “preserv- 
[ing] from discharge any condition a state criminal court im-
poses as part of a criminal sentence.” 479 U. S., at 50. We 
noted that the Code provision was “subject to interpreta-
tion,” ibid., and considered both legislative history and pre-
Code practice in aid of that interpretation. But in determin-

7 Section 523(a)(7) provides that a discharge in bankruptcy does not af-
fect any debt that “is for a fine, penalty, or forfeiture payable to and for the 
benefit of a governmental unit, and is not compensation for actual pecuni-
ary loss . . . .”
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ing that Congress had not intended to depart from pre-Code 
practice in this regard, we did not rely on a pale presumption 
to that effect. We concluded that the pre-Code practice had 
been animated by “a deep conviction that federal bankruptcy 
courts should not invalidate the results of state criminal 
proceedings,” id., at 47, which has its source in the basic 
principle of our federalism that “the States’ interest in admin-
istering their criminal justice systems free from federal inter-
ference is one of the most powerful of the considerations that 
should influence a court considering equitable types of relief.” 
Id., at 49. In Kelly, as in Midiantic, pre-Code practice was 
significant because it reflected policy considerations of great 
longevity and importance.8

Kelly and Midiantic make clear that, in an appropriate 
case, a court must determine whether Congress has ex-
pressed an intent to change the interpretation of a judicially 
created concept in enacting the Code. But Midiantic and 
Kelly suggest that there are limits to what may constitute an 
appropriate case. Both decisions concerned statutory lan-
guage which, at least to some degree, was open to interpreta-
tion. Each involved a situation where bankruptcy law, 
under the proposed interpretation, was in clear conflict with 
state or federal laws of great importance. In the present 
case, in contrast, the language in question is clearer than the 
language at issue in Midiantic and Kelly: as written it directs 
that postpetition interest be paid on all oversecured claims. 
In addition, this natural interpretation of the statutory lan-
guage does not conflict with any significant state or federal 
interest, nor with any other aspect of the Code. Although 
the payment of postpetition interest is arguably somewhat in 
tension with the desirability of paying all creditors as uni-

8 The rule preventing discharge of criminal fines was articulated 
promptly after the Bankruptcy Act of 1898 was passed, see In re Moore, 
111 F. 145, 148-149 (WD Ky. 1901), and was uniformly accepted at the 
time Congress was considering the Code. See Kelly v. Robinson, 479 
U. S., at 45-46.
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formly as practicable, Congress expressly chose to create 
that alleged tension. There is no reason to suspect that Con-
gress did not mean what the language of the statute says.

D

But even if we saw the need to turn to pre-Code practice in 
this case, it would be of little assistance. The practice of de-
nying postpetition interest to the holders of nonconsensual 
liens, while allowing it to holders of consensual liens, was an 
exception to an exception, recognized by only a few courts 
and often dependent on particular circumstances. It was 
certainly not the type of “rule” that we assume Congress was 
aware of when enacting the Code; nor was it of such signifi-
cance that Congress would have taken steps other than en-
acting statutory language to the contrary.

There was, indeed, a pre-Code rule that the running of in-
terest ceased when a bankruptcy petition was filed. See 
Sexton v. Dreyfus, 219 U. S. 339, 344 (1911). Two excep-
tions to this rule had been recognized under pre-Code prac-
tice. The first allowed postpetition interest when the debtor 
ultimately proved to be solvent; the second allowed dividends 
and interest earned by securities held by the creditor as col-
lateral to be applied to postpetition interest. See City of 
New York v. Saper, 336 U. S. 328, 330, n. 7 (1949). Neither 
of these exceptions would be relevant to this case. A third 
exception was of more doubtful provenance: an exception for 
oversecured claims. At least one Court of Appeals refused 
to apply this exception, United States v. Harrington, 269 F. 
2d 719, 722 (CA4 1959), and there was some uncertainty 
among courts which did recognize it as to whether this Court 
ever had done so. United States v. Bass, 271 F. 2d 129, 131, 
n. 3 (CA9 1959); but see Vanston Bondholders Protective 
Committee v. Green, 329 U. S. 156, 159 (1946).

What is at issue in this case is not the oversecured claim 
exception per se, but an exception to that exception. Sev-
eral Courts of Appeals refused to apply the oversecured
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claim exception to an oversecured federal tax claim. See 
United States v. Harrington, 269 F. 2d, at 722-723 (holding 
that even if there were a general exception for oversecured 
claims, it would not apply to tax liens); United States v. Bass, 
271 F. 2d, at 132; In re Kerber Packing Co., 276 F. 2d 245, 
247-248 (CA7 1960); see also In re Boston & Maine Corp., 
719 F. 2d 493, 496 (CAI 1983) (municipal property tax claim), 
cert, denied sub nom. City of Cambridge v. Meserve, 466 
U. S. 938 (1984). But see In re Parchem, 166 F. Supp. 724, 
730 (Minn.) (allowing postpetition interest on tax claim), ap-
peal dism’d upon stipulation, 261 F. 2d 839 (CA8 1958); In re 
Ross Nursing Home, 2 B. R. 496, 499-500 (Bkrtcy., EDNY 
1980) (same). It is this refusal to apply the exception that 
the Court of Appeals thought constituted a well-established 
judicially created rule.

The fact that this Court never clearly has acknowledged or 
relied upon this limitation on the oversecured-claim exception 
counsels against concluding that the limitation was well rec-
ognized. Also arguing against considering this limitation a 
clear rule is the fact that all the cases that limited the third 
exception were tax-lien cases. Each gave weight to City of 
New York n . Saper, supra, where this Court had ruled that 
postpetition interest was not available on unsecured tax 
claims, and reasoned that the broad language of that case de-
nied it for all tax claims. See United States v. Harrington, 
269 F. 2d, at 721-722; United States v. Bass, 271 F. 2d, at 
132; In re Kerber Packing Co., 276 F. 2d, at 247? The rule

9 Some pre-Code courts also distinguished between the two types of 
liens because nonconsensual liens were often fixed to the entirety of a 
debtor’s property, while consensual liens usually were fixed to a particular 
item of property. Whatever the merit of the distinction, modem commer-
cial lending practices have changed, and it is not unusual for commercial 
lenders to obtain a lien on almost all of the debtor’s property. Congress, 
in enacting the Code, was aware of this, see Report, at 127, and in fact 
took specific steps to deal with such blanket liens on household goods, see 
11 U. S. C. § 522(f)(2). On the other hand, not all nonconsensual liens at-
tach broadly to a debtor’s property. A typical mechanic’s or construction 
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articulated in these cases never was extended to other forms 
of nonconsensual liens. Obviously, there is no way to read 
§ 506(b) as allowing postpetition interest on all oversecured 
claims except claims based on unpaid taxes. For this rea-
son, the statute Congress wrote is simply not subject to a 
reading that would harmonize it with the supposed pre-Code 
rule.

More importantly, this “rule,” in the few cases where it 
was recognized, was only a guide to the trustee’s exercise of 
his powers in the particular circumstances of the case. We 
have noted that “the touchstone of each decision on allowance 
of interest in bankruptcy . . . has been a balance of equities 
between creditor and creditor or between creditors and the 
debtor.” Vanston Bondholders Protective Committee v. 
Green, 329 U. S., at 165. All the exceptions to the denial 
of postpetition interest “are not rigid doctrinal categories. 
Rather, they are flexible guidelines which have been devel-
oped by the courts in the exercise of their equitable powers in 
insolvency proceedings.” In re Boston & Maine Corp., 719 
F. 2d, at 496. None of the cases cited by the Court of Ap-
peals states that the doctrine does anything more than pro-
vide a bankruptcy court with guidance in the exercise of its 
equitable powers. As such, there is no reason to think that 
Congress, in enacting a contrary standard, would have felt 
the need expressly to repudiate it. The contrary view, 
which is the view we adopt today, is more consistent with 
Congress’ stated intent, in enacting the Code, to “codif[y] 
creditors’ rights more clearly than the case law . . . [by] de-
fining] the protections to which a secured creditor is enti-
tled, and the means through which the court may grant that 
protection.” Report, at 4-5 (emphasis added). Whether or

lien is limited to the property on which the improvement is made. See 
T. Crandall, R. Hagedorn, & F. Smith, Debtor-Creditor Law Manual 
19.02[2] (1985).
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not Congress took notice of the pre-Code standard, it acted 
with sufficient clarity in enacting the statute.

The judgment of the Court of Appeals is reversed.

It is so ordered.

Justic e  O’Con no r , with whom Justi ce  Bren na n , Jus -
tic e  Mar sha ll , and Justi ce  Stev en s  join, dissenting.

The Court’s decision is based on two distinct lines of ar-
gument. First, the Court concludes that the language of 
§ 506(b) of the Bankruptcy Code, 11 U. S. C. § 506(b), is clear 
and unambiguous. Second, the Court takes a very narrow 
view of Midiantic National Bank v. New Jersey Dept, of En-
vironmental Protection, 474 U. S. 494 (1986), and its prog-
eny. I disagree with both aspects of the Court’s opinion, and 
with the conclusion to which they lead.

The relevant portion of § 506(b) provides that “there shall 
be allowed to' the holder of [an oversecured] claim, interest 
on such claim, and any reasonable fees, costs, or charges 
provided for under the agreement under which such claim 
arose.” The Court concludes that the only natural reading of 
§ 506(b) is that recovery of postpetition interest is “unquali-
fied.” Ante, at 241. As Justice Frankfurter remarked some 
time ago, however: “The notion that because the words of a 
statute are plain, its meaning is also plain, is merely perni-
cious oversimplification.” United States v. Monia, 317 U. S. 
424, 431 (1943) (dissenting opinion).

Although “the use of the comma is exceedingly arbitrary 
and indefinite,” United States v. Palmer, 3 Wheat. 610, 638 
(1818) (separate opinion of Johnson, J.), the Court is able to 
read § 506(b) the way that it does only because of the comma 
following the phrase “interest on such claim.” Without this 
“capricious” bit of punctuation, In re Newbury Cafe, Inc., 
841 F. 2d 20, 22 (CAI 1988), cert, pending, No. 87-1784, the 
relevant portion of § 506(b) would read as follows: “there shall 
be allowed to the holder of [an oversecured] claim, interest on 
such claim and any reasonable fees, costs, or charges pro-



250 OCTOBER TERM, 1988

O’Con no r , J., dissenting 489 U. S.

vided for under the agreement under which such claim 
arose.” The phrase “interest on such claim” would be quali-
fied by the phrase “provided for under the agreement under 
which such claim arose,” and nonconsensual liens would not 
accrue postpetition interest. See Porto Rico Railway, Light 
& Power Co. v. Mor, 253 U. S. 345, 348 (1920) (“When sev-
eral words are followed by a clause which is applicable as 
much to the first and other words as to the last, the natural 
construction of the language demands that the clause be read 
as applicable to all”). This conclusion is not altered by the 
fact that the words “and any” follow the phrase “interest on 
such claim.” Those words simply indicate that interest ac-
crues only on the amount of the claim, and not on “fees, costs, 
or charges” that happen to be incurred by the creditor.

The Court’s reliance on the comma is misplaced. “[P]unc- 
tuation is not decisive of the construction of a statute.” 
Costanzo v. Tilling hast, 287 U. S. 341, 344 (1932). See also 
Barrett v. Van Pelt, 268 U. S. 85, 91 (1925) (“‘Punctuation is 
a minor, and not a controlling, element in interpretation, and 
courts will disregard the punctuation of a statute, or re-punc- 
tuate it, if need be, to give effect to what otherwise appears 
to be its purpose and true meaning’”); Ewing v. Burnet, 11 
Pet. 41, 53-54 (1837) (“Punctuation is a most fallible standard 
by which to interpret a writing; it may be resorted to when 
all other means fail; but the court will first take the instru-
ment by its four comers, in order to ascertain its true mean-
ing: if that is apparent on judicially inspecting the whole, the 
punctuation will not be suffered to change it”). Under this 
rule of construction, the Court has not hesitated in the past to 
change or ignore the punctuation in legislation in order to ef-
fectuate congressional intent. See, e. g., Simpson v. United 
States, 435 U. S. 6, 11-12, n. 6 (1978) (ignoring punctuation 
and conjunction so that qualifying phrase would modify ante-
cedent followed by comma and the word “or”); Stephens v. 
Cherokee Nation, 174 U. S. 445, 479-480 (1899) (ignoring
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punctuation so that qualifying phrase would restrict anteced-
ent set off by commas and followed by the word “and”).

Although punctuation is not controlling, it can provide use-
ful confirmation of conclusions drawn from the words of a 
statute. United States v. Naftalin, 441 U. S. 768, 774, n. 5 
(1979). The Court attempts to buttress its interpretation of 
§ 506(b) by suggesting that any other reading would be in-
consistent with the remaining portions of § 506, which “make 
no distinction between consensual and nonconsensual liens.” 
Ante, at 242, n. 5. But § 506(b), regardless of how it is read, 
does distinguish between types of liens. The phrase “pro-
vided for under the agreement under which such claim arose” 
certainly refers to consensual liens, and must qualify some 
preceding language. Even under the Court’s interpretation, 
“reasonable fees, costs, or charges” can only be awarded if 
provided for in a consensual lien. Thus, limiting postpetition 
interest to consensual liens simply reinforces a distinction 
that already exists in § 506(b). For the same reason, I find 
unavailing the Court’s assertion, ibid., that Congress would 
have used the phrase “security interest” if it wanted to limit 
postpetition interest to consensual liens.

Even if I believed that the language of § 506(b) were 
clearer than it is, I would disagree with the Court’s conclu-
sion, for Midiantic counsels against inferring congressional 
intent to change pre-Code bankruptcy law. At issue in Mid- 
lantic was § 554(a) of the Code, 11 U. S. C. § 554(a), which 
provided that “[a]fter notice and a hearing, the trustee may 
abandon any property of the estate that is burdensome to the 
estate or that is of inconsequential value to the estate.” De-
spite this unequivocal language, the Court held that § 554(a) 
does not authorize a trustee to abandon hazardous property 
in contravention of a state statute or regulation reasonably 
designed to protect the public health or safety. Relying on 
only three pre-Code cases (one did not deal with state laws 
and in another the relevant language was arguably dicta), the 
Court concluded that under pre-Code bankruptcy law there
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were restrictions on a trustee’s power to abandon property. 
474 U. S., at 500-501. The Court stated that the “normal 
rule of statutory construction is that if Congress intends for 
legislation to change the interpretation of a judicially created 
concept, it makes that intent specific,” and noted that it had 
“followed this rule with particular care in construing the 
scope of bankruptcy codifications.” Id., at 501 (citations 
omitted). Given the pre-Code law and Congress’ goal of pro-
tecting the environment, the Court was “unwilling to assume 
that by enactment of § 554(a), Congress implicitly overturned 
longstanding restrictions on the common law abandonment 
power.” Id., at 506.

The Court characterizes Midiantic as involving “a situation 
where bankruptcy law, under the proposed interpretation, 
was in clear conflict with state or federal laws of great im-
portance.” Ante, at 245. Though I agree with that charac-
terization, I think there is more to Midiantic than conflict 
with state or federal laws. Contrary to the Court’s intima-
tion, Midiantic did not “concer[n] statutory language which 
. . . was open to interpretation.” Ante, at 245. The lan-
guage of § 554(a) is “absolute in its terms,” 474 U. S., at 509 
(Rehn quist , J., dissenting), and the Court in Midiantic did 
not attempt to argue otherwise. Nonetheless, the Court 
concluded that such clear language was insufficient to demon-
strate specific congressional intent to change pre-Code law. 
The rule of Midiantic is that bankruptcy statutes will not be 
deemed to have changed pre-Code law unless there is some 
indication that Congress thought that it was effecting such a 
change. See Kelly v. Robinson, 479 U. S. 36, 50-51 (1986) 
(“Nowhere in the House and Senate Reports is there any in-
dication that this language should be read so intrusively. . . . 
If Congress had intended, by § 523(a)(7) [of the Code] or by 
any other provision, to discharge state criminal sentences, 
‘we can be certain that there would have been hearings, testi-
mony, and debate concerning consequences so wasteful, so 
inimical to purposes previously deemed important, and so
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likely to arouse public outrage”’) (quoting TVA v. Hill, 437 
U. S. 153, 209 (1978) (Powell, J., dissenting)).

The first step under Midiantic is to ascertain whether there 
was an established pre-Code bankruptcy practice. See 474 
U. S., at 500-501. That question is easily answered here. 
Prior to the 1978 enactment of the Code, this Court, as 
well as every Court of Appeals to address the question, 
had refused to allow postpetition interest on nonconsensual 
liens such as the tax lien involved in this case. See City of 
New York v. Saper, 336 U. S. 328, 329-341 (1949); In re 
Kerber Packing Co., 276 F. 2d 245, 246-248 (CA7 1960); 
United States v. Mighell, 273 F. 2d 682, 684 (CAIO 1959); 
United States n . Bass, 271 F. 2d 129, 130-132 (CA9 1959); 
United States v. Harrington, 269 F. 2d 719, 723 (CA4 1959). 
See also In re Boston & Maine Corp., 719 F. 2d 493, 495-498 
(CAI 1983) (post-Code case not allowing postpetition interest 
on municipal tax lien), cert, denied sub nom. City of Cam-
bridge v. Meserve, 466 U. S. 938 (1984). In order to deflect 
this line of cases, the Court refers to the practice “of denying 
postpetition interest to the holders of nonconsensual liens, 
while allowing it to holders of consensual liens,” as “an excep-
tion to an exception.” Ante, at 246. Regardless of how it is 
labeled, cf. Henneford v. Silas Mason Co., 300 U. S. 577, 586 
(1937) (“Catch words and labels. . . are subject to the dangers 
that lurk in metaphors and symbols, and must be watched 
with circumspection lest they put us off our guard”), the prac-
tice was more widespread and more well established than the 
practice in Midiantic, and was certainly one that Congress 
“[would have been] aware of when enacting the Code. ” Ante, 
at 246.

The denial of postpetition interest on nonconsensual liens 
was based on the distinction between types of liens as well as 
equitable considerations. Unlike consensual liens, to which 
the parties voluntarily agree, nonconsensual liens depend for 
their existence only on legislative fiat. Thus, the justifica-
tion for the allowance of postpetition interest on consensual 
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liens—“that when the creditor extended credit, he relied 
upon the particular security given as collateral to secure both 
the principal of the debt and interest until payment and, if 
the collateral is sufficient to pay him, the contract between 
the parties ought not be abrogated by bankruptcy,” United 
States v. Harrington, 269 F. 2d, at 724—has no application 
to nonconsensual liens. The allowance of interest on non- 
consensual liens is akin to a penalty on the debtor for the non-
payment of taxes or other monetary obligations imposed by 
law. Permitting postpetition interest on nonconsensual liens 
drains the pool of assets to the detriment of lower priority 
creditors who are not responsible for the debtor’s inability to 
pay and who cannot avoid the imposition of postpetition in-
terest. See In re Boston & Maine Corp., 719 F. 2d, at 497. 
Indeed, the Court acknowledges that “the payment of post-
petition interest is arguably somewhat in tension with the de-
sirability of paying all creditors as uniformly as practicable.” 
Ante, at 245-246.

The second step under Midiantic is to look for some indicia 
that Congress knew it was changing pre-Code law. See 474 
U. S., at 502-505. As the Court said only last Term, “[I]t 
is most improbable that [a change in the existing bankruptcy 
rules] would have been made without even any mention in 
the legislative history.” United Savings Assn, of Texas v. 
Timbers of Inwood Forest Associates, Ltd., 484 U. S. 365, 
380 (1988). The legislative history of § 506(b) is “wholly in-
conclusive,” Best Repair Co. v. United States, 789 F. 2d 
1080, 1082 (CA4 1986), and there is no statement in that his-
tory acknowledging that § 506(b) was to work a major change 
in pre-Code law. Because there is no evidence whatsoever 
that § 506(b) was meant to allow postpetition interest on 
nonconsensual liens, it should not be assumed that Congress 
“silently abrogated” the pre-Code law. Kelly v. Robinson, 
479 U. S., at 47.

For the reasons set forth above, I respectfully dissent.
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HARRIS v. REED, WARDEN, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 87-5677. Argued October 12, 1988—Decided February 22, 1989

Petitioner’s state-court murder conviction was affirmed by the Appellate 
Court of Illinois on direct appeal, where petitioner challenged only the 
sufficiency of the evidence. The trial court then dismissed his petition 
for postconviction relief—which alleged ineffective assistance by his trial 
counsel in several respects, including the failure to call alibi witnesses— 
and the Appellate Court again affirmed. Although referring to the 
“well-settled” Illinois principle that issues that could have been, but 
were not, presented on direct appeal are considered waived, and finding 
that, “except for the alibi witnesses,” petitioner’s ineffective-assistance 
claim “could have been raised [on] direct appeal,” the court nevertheless 
went on to consider and reject that claim on its merits. Petitioner then 
pursued the claim by filing a habeas corpus petition in the Federal Dis-
trict Court under 28 U. S. C. § 2254. While recognizing that, absent a 
showing of either “cause and prejudice” or a “miscarriage of justice,” 
Wainwright v. Sykes, 433 U. S. 72, would have barred its consideration 
of the claim had the State Appellate Court held the claim waived under 
state law, the federal court determined that there had been no waiver 
holding, and went on to consider the claim in its entirety and to dismiss it 
on its merits. In affirming the dismissal, the Court of Appeals ruled 
that it was precluded from reviewing the claim’s merits because it be-
lieved the claim to be procedurally barred. Finding the State Appellate 
Court’s order to be “ambiguous” on the waiver question, the court never-
theless concluded that it was bound by the order’s “suggested]” inten-
tion “to find all grounds waived except that pertaining to the alibi 
witnesses.”

Held:
1. The “ ‘plain statement’ rule” of Michigan v. Long, 463 U. S. 1032, 

1042, and n. 7, is not limited to cases on direct review in this Court, but 
extends as well to cases on federal habeas review. Pp. 260-265.

(a) Sykes’ procedural default rule is based on this Court’s longstand-
ing “adequate and independent state ground” doctrine, whereby the 
Court will not consider a federal law issue on direct review from a state-
court judgment if that judgment rests on a state-law ground that is both 
“independent” of the federal claim’s merits and an “adequate” basis for 
the court’s decision. The Long rule avoids the difficulties that arise 
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under the doctrine when the state court’s reference to state law is ambig-
uous, by permitting the Court to reach the federal question on direct re-
view unless the state court’s opinion contains “a plain statement” that its 
decision rests upon adequate and independent state grounds, whether 
substantive or procedural. Pp. 260-262.

(b) Since, as Sykes made clear, the adequate and independent state 
ground doctrine applies on federal habeas, and since federal courts on 
habeas review commonly face the same problem of ambiguity that was 
resolved by Long, the “plain statement” rule is adopted for habeas cases. 
Thus, a procedural default will not bar consideration of a federal claim on 
habeas review unless the last state court rendering a judgment in the 
case clearly and expressly states that its judgment rests on a state proce-
dural bar. Pp. 262-263.

(c) Respondents’ claim is not persuasive that the federal court in a 
habeas case should presume that the state-court judgment rests on a 
procedural bar whenever the state-court decision is ambiguous on that 
point. Applying the Long rule to habeas barely burdens the interests of 
finality, federalism, and comity, since the state court remains free under 
the rule to foreclose federal habeas review to the extent permitted by 
Sykes simply by explicitly relying on a state-law procedural default. 
Conversely, respondents’ proposed rule would impose substantial bur-
dens on the federal courts, which would lose much time in reviewing legal 
and factual issues that the state court, familiar with state law and the 
record before it, is better suited to address expeditiously. Pp. 263-265.

2. The State Appellate Court’s statement that most of petitioner’s 
ineffective-assistance-of-counsel allegations “could have been raised [on] 
direct appeal” does not satisfy the “plain statement” requirement, since 
it falls short of an explicit reliance on state-law waiver as a ground for 
rejecting any aspect of petitioner’s claim. Accordingly, the statement 
does not preclude habeas review by the District Court. P. 266.

822 F. 2d 684, reversed and remanded.

Bla ckmun , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Brenn an , Whit e , Marsh al l , Stev ens , O’Conno r , and 
Scal ia , JJ., joined. Steve ns , J., filed a concurring opinion, post, p. 266. 
O’Con no r , J., filed a concurring opinion, in which Rehn qui st , C. J., and 
Scal ia , J., joined, post, p. 268. Kenn edy , J., filed a dissenting opinion, 
post, p. 271.

Kimball R. Anderson, by appointment of the Court, 485 
U. S. 974, argued the cause for petitioner. With him on the 
briefs were George B. Christensen and E. King Poor.
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Robert V. Shuff, Jr., First Assistant Attorney General of 
Illinois, argued the cause for respondents. With him on the 
brief were Neil F. Hartigan, Attorney General, Robert J. 
Ruiz, Solicitor General, and Terence M. Madsen and Arleen 
C. Anderson, Assistant Attorneys General. *

Justi ce  Blac kmun  delivered the opinion of the Court.
In this case, we consider whether the “‘plain statement’ 

rule” of Michigan v. Long, 463 U. S. 1032, 1042, and n. 7 
(1983), applies in a case on federal habeas review as well as in 
a case on direct review in this Court. We hold that it does.

I
Petitioner Warren Lee Harris was convicted in the Circuit 

Court of Cook County, Ill., of murder. On direct appeal, pe-
titioner challenged only the sufficiency of the evidence. The 
Appellate Court of Illinois, by an unpublished order, affirmed 
the conviction. App. 5; see 71 Ill. App. 3d 1113, 392 N. E. 
2d 1386 (1979).

Petitioner then returned to the Circuit Court of Cook 
County and filed a petition for postconviction relief, alleging 
that his trial counsel had rendered ineffective assistance in 
several respects, including his failure to call alibi witnesses.* 1 
The court dismissed the petition without an evidentiary hear-
ing. The Appellate Court of Illinois, in another unpublished 
order, again affirmed. App. 9.

* Judith Lynn Libby filed a brief for the National Legal Aid and De-
fender Association as amicus curiae urging reversal.

Briefs of amici curiae were filed for the State of California ex rel. John 
K. Van de Kamp by Mr. Van de Kamp, Attorney General of California, 
pro se, Steve White, Chief Assistant Attorney General, and Donald F. 
Roeschke, Deputy Attorney General; and for the State of Florida by Robert 
A. Butterworth, Attorney General, and Charles Corces, Jr., Assistant 
Attorney General.

1 For a more extensive description of petitioner’s ineffective-assistance- 
of-counsel claim, see the opinions of the District Court and the Court of 
Appeals in this case. 608 F. Supp. 1369 (ND Ill. 1985), and 822 F. 2d 684 
(CA7 1987).
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In its order, the Appellate Court referred to the “well- 
settled” principle of Illinois law that “those [issues] which 
could have been presented [on direct appeal], but were not, 
are considered waived.” Id., at 12. The court found that, 
“except for the alibi witnesses,” petitioner’s ineffective- 
assistance allegations “could have been raised in [his] direct 
appeal.” Ibid. The court, however, went on to consider 
and reject petitioner’s ineffective-assistance claim on its 
merits.

Petitioner did not seek review in the Supreme Court of 
Illinois. Instead, he pursued his ineffective-assistance-of- 
counsel claim in federal court by a petition for a writ of ha-
beas corpus under 28 U. S. C. §2254. The District Court 
recognized that if the Illinois Appellate Court had held this 
claim to be waived under Illinois law, this Court’s decision in 
Wainwright v. Sykes, 433 U. S. 72 (1977), would bar a fed-
eral court’s consideration of the claim unless petitioner was 
able to show either “cause and prejudice” or a “miscarriage of 
justice.” 608 F. Supp. 1369, 1377 (ND Ill. 1985).2

The District Court, however, determined that the Illinois 
Appellate Court had not held any portion of the ineffective- 
assistance claim to have been waived. First, the District 
Court observed, the state court had “made clear” that the 
waiver did not apply to the issue of alibi witnesses. Id., at 
1378. Second, the court never clearly held any other issue 
waived. The state court “did not appear to make two rulings 
in the alternative, but rather to note a procedural default and 
then ignore it, reaching the merits instead.” Ibid. Based 
on this determination, the District Court concluded that it 
was permitted to consider the ineffective-assistance claim in 
its entirety and ordered an evidentiary hearing. Id., at 
1385. After that hearing, the court, in an unpublished 

2 For discussion of the terms “cause and prejudice” and “miscarriage of 
justice,” see Murray v. Carrier, 477 U. S. 478 (1986), and Smith v. Mur-
ray, 477 U. S. 527 (1986). This opinion need not, and thus does not, ad-
dress the meanings of those terms.
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memorandum and order, dismissed the claim on the merits, 
although it characterized the case as “a close and difficult” 
one. App. 45.

The Court of Appeals affirmed the dismissal, 822 F. 2d 684 
(CA7 1987), but did not reach the merits because, in dis-
agreement with the District Court, it believed the ineffec-
tive-assistance claim to be procedurally barred. Consider-
ing the Illinois Appellate Court’s order “ambiguous” because 
it contained “neither an explicit finding of waiver nor an ex-
pression of an intention to ignore waiver,” the Court of Ap-
peals nonetheless asserted that a reviewing court “should try 
to assess the state court’s intention to the extent that this is 
possible.” Id., at 687. Undertaking this effort, the Court 
of Appeals concluded that the order “suggest[ed]” an inten-
tion “to find all grounds waived except that pertaining to the 
alibi witnesses.” Ibid. Based on this interpretation of the 
order, the Court of Appeals concluded that the merits of peti-
tioner’s federal claim had been reached only “as an alternate 
holding,” ibid., and considered itself precluded from review-
ing the merits of the claim.3

Concurring separately, Judge Cudahy stated: “Rather 
than attempting to divine the unspoken intent’ of [the state] 
court, I think we should invoke a presumption that waiver 
not clearly found has been condoned.” Ibid.

The disagreement between the majority and the concur-
rence reflects a conflict among the Courts of Appeals over the 
standard for determining whether a state court’s ambiguous 
invocation of a procedural default bars federal habeas re-

3 It is not clear why the Court of Appeals did not review at least the 
merits of petitioner’s claim concerning the failure to present alibi wit-
nesses, inasmuch as the court acknowledged that petitioner had not waived 
that aspect of his claim. Nor is it clear why, even with regard to the rest 
of petitioner’s claim, the Court of Appeals did not consider the possibility of 
“cause and prejudice” or a “miscarriage of justice” under Sykes and its 
progeny. In view of our disposition of the case, we need not consider 
these omissions.
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view.4 We granted certiorari to resolve this conflict. 485 
U. S. 934 (1988).

II
The confusion among the courts evidently stems from a 

failure to recognize that the procedural default rule of Wain-
wright v. Sykes has its historical and theoretical basis in 
the “adequate and independent state ground” doctrine. 433 
U. S., at 78-79, 81-82, 87.5 Once the lineage of the rule is 
clarified, the cure for the confusion becomes apparent.

A
This Court long has held that it will not consider an issue of 

federal law on direct review from a judgment of a state court 
if that judgment rests on a state-law ground that is both “in-
dependent” of the merits of the federal claim and an “ade-
quate” basis for the court’s decision. See, e. g., Fox Film 
Corp. v. Muller, 296 U. S. 207, 210 (1935); Murdock n . City 
of Memphis, 20 Wall. 590, 635-636 (1875). Although this 
doctrine originated in the context of state-court judgments 

4 Compare, e. g., Hardin v. Black, 845 F. 2d 953, 959 (CA11 1988) (fed-
eral court must address the merits of federal claim when it is unclear 
whether state court denied relief because of a procedural default or be-
cause of its view of the merits), with Brasier v. Douglas, 815 F. 2d 64, 65 
(CAIO 1987) (federal court must address the merits of federal claim when-
ever state court has addressed the merits of the federal claim, even if it is 
clear that the state court alternatively relied on a procedural bar), cert, 
denied, 483 U. S. 1023 (1987), and with Shepard v. Foltz, 771 F. 2d 962, 
965 (CA6 1985) (when it is unclear whether the state court relied upon a 
procedural bar, the federal court should examine the arguments presented 
to the state court). See also Mann v. Dugger, 817 F. 2d 1471, 1487-1489 
(CA11 1987) (Clark, J., specially concurring) (the Michigan v. Long “plain 
statement” rule applies on habeas as well as direct review), on rehearing en 
banc, 844 F. 2d 1446 (1988), cert, pending, No. 87-2073.

5 Some judges, indeed, have analyzed the problem in terms of the ade-
quate and independent state ground doctrine. See Meadows v. Holland, 
831 F. 2d 493, 504 (CA4 1987) (Winter, C. J., dissenting from en banc 
decision), cert, pending, No. 87-6063; Mann v. Dugger, 817 F. 2d, at 
1487-1489 (Clark, J., specially concurring).
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for which the alternative state and federal grounds were both 
“substantive” in nature, the doctrine “has been applied rou-
tinely to state decisions forfeiting federal claims for violation 
of state procedural rules.” Meltzer, State Court Forfeitures 
of Federal Rights, 99 Harv. L. Rev. 1128, 1134 (1986).6

The question whether a state court’s reference to state 
law constitutes an adequate and independent state ground for 
its judgment may be rendered difficult by ambiguity in the 
state court’s opinion. In Michigan v. Long, 463 U. S. 1032 
(1983), this Court laid down a rule to avoid the difficulties 
associated with such ambiguity. Under Long, if “it fairly 
appears that the state court rested its decision primarily on 
federal law,” this Court may reach the federal question on re-
view unless the state court’s opinion contains a “ ‘plain state-
ment’ that [its] decision rests upon adequate and independent 
state grounds.” Id., at 1042.7

The Long “plain statement” rule applies regardless of 
whether the disputed state-law ground is substantive (as it 
was in Long) or procedural, as in Caldwell v. Mississippi, 
472 U. S. 320, 327 (1985). Thus, the mere fact that a federal 
claimant failed to abide by a state procedural rule does not, in 
and of itself, prevent this Court from reaching the federal 
claim: “[T]he state court must actually have relied on the pro-
cedural bar as an independent basis for its disposition of the 

6 See, e. g., Herndon v. Georgia, 295 U. S. 441 (1935). For a discussion 
of whether a state procedural default ruling is “independent,” see Ake v. 
Oklahoma, 470 U. S. 68, 74-75 (1985). On whether a state procedural de-
fault ruling is “adequate,” see Johnson v. Mississippi, 486 U. S. 578, 587 
(1988). See generally P. Bator, D. Meltzer, P. Mishkin, & D. Shapiro, 
Hart and Wechsler’s The Federal Courts and the Federal System 590-627 
(3d ed. 1988).

7 Since Long, we repeatedly have followed this “plain statement” re-
quirement. See, e. g., Michigan v. Chestemut, 486 U. S. 567, 571, n. 3 
(1988); Kentucky v. Stincer, 482 U. S. 730, 735, n. 7 (1987); Maryland v. 
Garrison, 480 U. S. 79, 83-84 (1987); New York v. P. J. Video, Inc., 475 
U. S. 868, 872, n. 4 (1986); Delaware v. Van Arsdall, 475 U. S. 673, 678, 
n. 3 (1986); New York v. Class, 475 U. S. 106, 109-110 (1986).
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case.” Ibid. Furthermore, ambiguities in that regard must 
be resolved by application of the Long standard. Id., at 328.

B

The adequate and independent state ground doctrine, and 
the problem of ambiguity resolved by Long, is of concern not 
only in cases on direct review pursuant to 28 U. S. C. § 1257, 
but also in federal habeas corpus proceedings pursuant to 28 
U. S. C. §2254.

Wainwright v. Sykes made clear that the adequate and in-
dependent state ground doctrine applies on federal habeas. 
433 U. S., at 81, 87. See also Ulster County Court v. Allen, 
442 U. S. 140, 148 (1979). Under Sykes and its progeny, an 
adequate and independent finding of procedural default will 
bar federal habeas review of the federal claim, unless the ha-
beas petitioner can show “cause” for the default and “preju-
dice attributable thereto,” Murray n . Carrier, 477 U. S. 478, 
485 (1986), or demonstrate that failure to consider the federal 
claim will result in a “‘fundamental miscarriage of justice.’” 
Id., at 495, quoting Engle n . Isaac, 456 U. S. 107, 135 (1982). 
See also Smith v. Murray, 477 U. S. 527, 537 (1986).

Conversely, a federal claimant’s procedural default pre-
cludes federal habeas review, like direct review, only if the 
last state court rendering a judgment in the case rests its 
judgment on the procedural default. See Caldwell v. Mis-
sissippi, 472 U. S., at 327; Ulster County Court v. Allen, 442 
U. S., at 152-154. Moreover, the question whether the 
state court indeed has done so is sometimes as difficult to an-
swer on habeas review as on direct review. Just as this 
Court under § 1257 encounters state-court opinions that are 
unclear on this point, so too do the federal courts under 
§2254.8

Habeas review thus presents the same problem of ambigu-
ity that this Court resolved in Michigan v. Long. We held in 

8 In this case, for example, both the District Court and the Court of Ap-
peals found the Illinois Appellate Court’s opinion ambiguous on this point.
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Long that unless the state court clearly expressed its reliance 
on an adequate and independent state-law ground, this Court 
may address a federal issue considered by the state court. 
We applied that rule in Caldwell n . Mississippi, 472 U. S., at 
327, to a “somewhat cryptic” reference to procedural default 
in a state-court opinion.

Although Long and Caldwell arose on direct review, the 
principles underlying those decisions are not limited to direct 
review. Indeed, our opinion in Caldwell relied heavily upon 
our earlier application of the adequate and independent state 
ground doctrine to habeas review in Ulster County. See 
Caldwell, 472 U. S., at 327-328. Caldwell thus indicates 
that the problem of ambiguous state-court references to state 
law, which led to the adoption of the Long “plain statement” 
rule, is common to both direct and habeas review. Faced 
with a common problem, we adopt a common solution: a pro-
cedural default does not bar consideration of a federal claim 
on either direct or habeas review unless the last state court 
rendering a judgment in the case “ ‘clearly and expressly’ ” 
states that its judgment rests on a state procedural bar. 
Caldwell, 472 U. S., at 327, quoting Long, 463 U. S., at 
1041.9

C

Respondents, however, urge us to adopt a different rule 
for habeas cases, arguing that if a state-court decision is am-
biguous as to whether the judgment rests on a procedural 

9 This rule necessarily applies only when a state court has been pre-
sented with the federal claim, as will usually be true given the requirement 
that a federal claimant exhaust state-court remedies before raising the 
claim in a federal habeas petition. See 28 U. S. C. § 2254(b). Of course, a 
federal habeas court need not require that a federal claim be presented to 
a state court if it is clear that the state court would hold the claim proce-
durally barred. Castille v. Peoples, post, at 351; Teague v. Lane, post, 
at 297-298 (plurality opinion). This case, however, does not involve 
an application of this exhaustion principle because petitioner did raise his 
ineffective-assistance claim in state court.
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bar, the federal court should presume that it does. Re-
spondents claim that applying the Long “plain statement” 
requirement to habeas cases would harm the interests of fi-
nality, federalism, and comity. This Court has been alert 
in recognizing that federal habeas review touches upon these 
significant state interests. Wainwright v. Sykes itself re-
veals this. See 433 U. S., at 90-91. We believe, however, 
that applying Long to habeas burdens those interests only 
minimally, if at all. The benefits, in contrast, are substantial.

A state court remains free under the Long rule to rely on 
a state procedural bar and thereby to foreclose federal ha-
beas review to the extent permitted by Sykes.10 Requiring 
a state court to be explicit in its reliance on a procedural 
default does not interfere unduly with state judicial decision-
making. As Long itself recognized, it would be more intru-
sive for a federal court to second-guess a state court’s deter-
mination of state law. 463 U. S., at 1041. Moreover, state 
courts have become familiar with the “plain statement” re-
quirement under Long and Caldwell. Under our decision 
today, a state court need do nothing more to preclude habeas 
review than it must do to preclude direct review.

In contrast, respondents’ proposed rule would impose sub-
stantial burdens on the federal courts. At oral argument, 
counsel for respondents conceded that in some circum-
stances, under their proposal, the federal habeas court would 
be forced to examine the state-court record to determine 

10 Moreover, a state court need not fear reaching the merits of a federal 
claim in an alternative holding. By its very definition, the adequate and 
independent state ground doctrine requires the federal court to honor a 
state holding that is a sufficient basis for the state court’s judgment, even 
when the state court also relies on federal law. See Fox Film Corp. v. 
Muller, 296 U. S. 207, 210 (1935). Thus, by applying this doctrine to ha-
beas cases, Sykes curtails reconsideration of the federal issue on federal 
habeas as long as the state court explicitly invokes a state procedural bar 
rule as a separate basis for decision. In this way, a state court may reach 
a federal question without sacrificing its interests in finality, federalism, 
and comity.



HARRIS v. REED 265

255 Opinion of the Court

whether procedural default was argued to the state court, 
or would be required to undertake an extensive analysis of 
state law to determine whether a procedural bar was poten-
tially applicable to the particular case. See Tr. of Oral Arg. 
28-29. Much time would be lost in reviewing legal and fac-
tual issues that the state court, familiar with state law and 
the record before it, is better suited to address expeditiously. 
The “plain statement” requirement achieves the important 
objective of permitting the federal court rapidly to identify 
whether federal issues are properly presented before it. Re-
spondents’ proposed rule would not do that.11

Thus, we are not persuaded that we should depart from 
Long and Caldwell simply because this is a habeas case. 
Having extended the adequate and independent state ground 
doctrine to habeas cases, we now extend to habeas review 
the “plain statement” rule for determining whether a state 
court has relied on an adequate and independent state 
ground.11 12

11 Respondents argue that the “plain statement” requirement entails 
a presumption that state courts disobey their own procedural bar rules. 
This argument is inconsistent with Caldwell, which confirmed Long’s ap-
plicability to procedural default cases. In any event, respondents them-
selves recognize that in some instances state courts have discretion to for-
give procedural defaults. See Brief for Respondents 10-11. The “plain 
statement” rule relieves a federal court from having to determine whether 
in a given case, consistent with state law, the state court has chosen to for-
give a procedural default.

12 Insofar as the dissent urges us to repudiate the application of Long in 
Caldwell, we decline to do so. Additionally, the dissent’s fear, post, at 
282, and n. 6, that our holding will submerge courts in a flood of improper 
prisoner petitions is unrealistic: a state court that wishes to rely on a proce-
dural bar rule in a one-line pro forma order easily can write that “relief is 
denied for reasons of procedural default.” Of course, if the state court 
under state law chooses not to rely on a procedural bar in such circum-
stances, then there is no basis for a federal habeas court’s refusing to con-
sider the merits of the federal claim. See Ulster County Court v. Allen, 
442 U. S. 140, 147-154 (1979).



266 OCTOBER TERM, 1988

Steve ns , J., concurring 489 U. S.

Ill
Applying the “plain statement” requirement in this case, 

we conclude that the Illinois Appellate Court did not “clearly 
and expressly” rely on waiver as a ground for rejecting any 
aspect of petitioner’s ineffective-assistance-of-counsel claim. 
Michigan v. Long, 463 U. S., at 1041. To be sure, the state 
court perhaps laid the foundation for such a holding by stat-
ing that most of petitioner’s allegations “could have been 
raised [on] direct appeal.” App. 12. Nonetheless, as the 
Court of Appeals recognized, this statement falls short of an 
explicit reliance on a state-law ground.13 Accordingly, this 
reference to state law would not have precluded our address-
ing petitioner’s claim had it arisen on direct review. As is 
now established, it also does not preclude habeas review by 
the District Court.

The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  Stev ens , concurring.
In view of my dissent in Michigan v. Long, 463 U. S. 1032, 

1065-1072 (1983), it is appropriate to add a few words ex-
plaining why there is unique virtue in applying the rule of 
that case to the problem presented by this case.

My dissent in Michigan n . Long was addressed primarily 
to two concerns. First, in adopting a presumption favoring 
the assertion of federal jurisdiction in ambiguous cases, the 
Court ignored the longstanding and venerated presumption 

13 While it perhaps could be argued that this statement would have suf-
ficed had the state court never reached the federal claim, the state court 
clearly went on to reject the federal claim on the merits. As a result, the 
reference to state law in the state court’s opinion is insufficient to demon-
strate clearly whether the court intended to invoke waiver as an alterna-
tive ground. It is precisely with regard to such an ambiguous reference to 
state law in the context of clear reliance on federal law that Long permits 
federal review of the federal issue. See 463 U. S., at 1040-1041.



HARRIS v. REED 267

255 Stev ens , J., concurring

that federal courts are without jurisdiction unless “ ‘the con-
trary appears affirmatively from the record.”’ See Dela-
ware v. Van Arsdall, 475 U. S. 673, 692 (1986) (Stev ens , J., 
dissenting) (quoting King Bridge Co. v. Otoe County, 120 
U. S. 225, 226 (1887)). Second, in its original form, the pre-
sumption adopted in Michigan v. Long expanded this Court’s 
review of cases in which state courts had overprotected their 
respective citizens. In my opinion, the federal courts—and 
particularly this Court—have a primary obligation to protect 
the rights of the individual that are embodied in the Federal 
Constitution. See 475 U. S., at 695-697. Although some 
cases involving overly expansive interpretations of federally 
protected rights surely merit federal review, the interest in 
correcting such errors is necessarily secondary to the federal 
courts’ principal role as protector of federally secured rights. 
The expenditure of scarce judicial resources and the intrusion 
into state affairs is accordingly less justified when the state 
court has gone too far in protecting a federal right than when 
the state court has failed to provide the constitutional mini-
mum of protection.

These concerns, however, are not implicated in a case such 
as this, in which a federal court, in considering a petition for a 
writ of habeas corpus, must decide whether a state proce-
dural bar constitutes an adequate and independent state 
ground for denying relief. As our decisions in Fay v. Noia, 
372 U. S. 391, 426-435 (1963), and Wainwright v. Sykes, 433 
U. S. 72, 82-84 (1977), make clear, an adequate and inde-
pendent state ground for decision does not dispossess the fed-
eral courts of jurisdiction on collateral review. More signifi-
cantly, in considering petitions for relief under 28 U. S. C. 
§ 2254, the federal courts do not review state-court decisions 
to determine if the States have gone too far in protecting the 
rights of their citizenry, but rather perform the core function 
of vindicating federally protected rights. Because the con-
cerns that prevented me from joining the majority opinion in 
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Michigan v. Long are not present in this case, I join the 
Court’s opinion and judgment.

Justi ce  O’Con no r , with whom The  Chief  Justic e  and 
Justi ce  Scali a  join, concurring.

I join the Court’s opinion and am in general agreement 
with its decision to apply the “plain statement” rule of Michi-
gan v. Long, 463 U. S. 1032 (1983), to the state courts’ invo-
cation of state procedural default rules. I write separately 
to emphasize two points. First, I do not read the Court’s 
opinion as addressing or altering the well-settled rule that 
the lower federal courts, and this Court, may properly in-
quire into the availability of state remedies in determining 
whether claims presented in a petition for federal habeas cor-
pus have been properly exhausted in the state courts. See 
Humphrey v. Cady, 405 U. S. 504, 515-517 (1972); Ex parte 
Hawk, 321 U. S. 114, 118 (1944).

In 28 U. S. C. § 2254(b), Congress has provided that a writ 
of habeas corpus “shall not be granted unless it appears that 
the applicant has exhausted the remedies available in the 
courts of the State, or that there is either an absence of avail-
able State corrective processes or the existence of circum-
stances rendering such process ineffective to protect the 
rights of the prisoner.” The exhaustion requirement is not 
satisfied if the habeas petitioner “has the right under the law 
of the State to raise, by any available procedure, the question 
presented.” §2254(c). Thus, in determining whether a 
remedy for a particular constitutional claim is “available,” the 
federal courts are authorized, indeed required, to assess the 
likelihood that a state court will accord the habeas petitioner 
a hearing on the merits of his claim.

The rule requiring that a habeas petitioner exhaust avail-
able remedies in state court before seeking review of the 
same claims via federal habeas corpus serves two important 
interests. First, its roots lie in the respect which the federal 
courts owe to the procedures erected by the States to correct 
constitutional errors, and the confidence that state court 
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judges take, and should be encouraged to take, their con-
stitutional duties seriously. Second, the rule furthers the in-
terest in the efficiency of federal habeas corpus, by assuring 
that, in general, the factual and legal bases surrounding a pe-
titioner’s constitutional claim or claims will have been devel-
oped in a prior adjudication. See generally Rose n . Lundy, 
455 U. S. 509, 518-519 (1982).

To protect these interests we have held that where a fed-
eral habeas petitioner raises a claim which has never been 
presented in any state forum, a federal court may properly 
determine whether the claim has been procedurally defaulted 
under state law, such that a remedy in state court is “unavail-
able” within the meaning of § 2254(c). See Engle v. Isaac, 
456 U. S. 107, 125-126, n. 28 (1982). The lower courts have 
consistently looked to state procedural default rules in mak-
ing the “availability” determination, both before and after 
our decision in Engle. See, e. g., Watson v. Alabama, 841 
F. 2d 1074, 1077, n. 6 (CA11), cert, denied, 488 U. S. 864 
(1988); Leroy v. Marshall, 757 F. 2d 94, 97 (CA6), cert, de-
nied, 474 U. S. 831 (1985); Wayne v. White, 735 F. 2d 324, 
325 (CA8 1984); Williams v. Duckworth, 724 F. 2d 1439, 1442 
(CA7), cert, denied, 469 U. S. 841 (1984); Richardson v. 
Turner, 716 F. 2d 1059, 1061-1062 (CA4 1983); Beaty v. Pat-
ton, 700 F. 2d 110, 112 (CA3 1983); Jackson v. Cupp, 693 F. 
2d 867, 869 (CA9 1982); Matias n . Oshiro, 683 F. 2d 318, 
319-321 (CA9 1982); Keener v. Ridenour, 594 F. 2d 581, 584 
(CA6 1979); Smith v. Estelle, 562 F. 2d 1006, 1007-1008 (CA5 
1977); United States ex rel. Williams v. Brantley, 502 F. 2d 
1383, 1385-1386 (CA7 1974). Indeed, we have reaffirmed 
and applied the rule of Engle in Teague v. Lane, post, at 
297-298.

A contrary rule would make no sense. It would require a 
“plain statement” indicating state reliance on a procedural 
bar where no state court was ever given the opportunity to 
pass on either the procedural posture or the merits of the 
constitutional claim. Moreover, dismissing such petitions 
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for failure to exhaust state court remedies would often result 
in a game of judicial ping-pong between the state and federal 
courts, as the state prisoner returned to state court only to 
have the state procedural bar invoked against him. See Fay 
n . Noia, 372 U. S. 391, 435 (1963); United States ex rel Wil-
liams v. Brantley, supra, at 1385-1386 (“We refuse to con-
tribute further needless and delaying requirements to a pro-
cedure that already often results in shuttling prisoners back 
and forth between the state and federal courts before any de-
cision on the merits is ever reached”). Finally, such a rule 
would create an incentive to proceed immediately to federal 
court, bypassing state postconviction remedies entirely in the 
hope that the lack of a state court decision as to the applica-
bility of the State’s procedural bar would be treated as “ambi-
guity.” Such a result would not only run counter to the deci-
sions of this Court, see Rose, supra, at 518-519, but would 
also frustrate the congressional purpose embodied in § 2254.

In sum, it is simply impossible to “[r]equir[e] a state court 
to be explicit in its reliance on a procedural default,” ante, at 
264, where a claim raised on federal habeas has never been 
presented to the state courts at all. In such a context, fed-
eral courts quite properly look to, and apply, state procedural 
default rules in making the congressionally mandated deter-
mination whether adequate remedies are available in state 
court.

My second concern stems from the majority’s references to 
our decisions in Murray v. Carrier, 477 U. S. 478 (1986), and 
Smith v. Murray, 477 U. S. 527 (1986). In these decisions, 
the Court reaffirmed the holding of Wainwright v. Sykes, 433 
U. S. 72, 90-91 (1977), that a state prisoner pursuing federal 
habeas remedies must show both “cause” for a procedural de-
fault and “prejudice” flowing from the alleged constitutional 
violation for a federal court to entertain his claim on the mer-
its despite the existence of an otherwise preclusive state-law 
ground for decision. In Murray v. Carrier, the Court re-
jected “a reworking of the cause and prejudice test ... to
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dispense with the requirement that the petitioner show cause 
and instead to focus exclusively on whether there has been a 
‘manifest injustice’ or a denial of ‘fundamental fairness.’” 
477 U. S., at 493. The Court went on to indicate that:

“We remain confident that, for the most part, ‘victims 
of a fundamental miscarriage of justice will meet the 
cause-and-prejudice standard.’ But we do not pretend 
that this will always be true. Accordingly, we think 
that in an extraordinary case, where a constitutional vi-
olation has probably resulted in the conviction of one 
who is actually innocent, a federal habeas court may 
grant the writ even in the absence of a showing of cause 
for the procedural default.” Id., at 495-496 (citation 
omitted).

At several points in its opinion, the Court refers to a “mis-
carriage of justice” test to be applied in conjunction with 
the cause and prejudice inquiry. See ante, at 258, and n. 2; 
ante, at 259, n. 3; ante, at 262. I do not read the Court’s 
opinion as suggesting any alteration of the relationship be-
tween the cause and prejudice inquiry and the narrow excep-
tion to the cause requirement where a petitioner cannot show 
cause but can make a strong showing of probable factual inno-
cence. See Smith, supra, at 538-539 (“We similarly reject 
the suggestion that there is anything ‘fundamentally unfair’ 
about enforcing procedural default rules in cases devoid of 
any substantial claim that the alleged error undermined the 
accuracy of the guilt or sentencing determination”). The op-
erative test is cause and prejudice; there is a kind of “safety 
valve” for the “extraordinary case” where a substantial claim 
of factual innocence is precluded by an inability to show 
cause. With this understanding, I join the Court’s opinion.

Justi ce  Kenn edy , dissenting.
This case presents the question whether a federal court 

may entertain a habeas corpus petition, without a showing of 
cause and prejudice, if the state court to which the federal 
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claim was presented mentions a procedural default, yet con-
siders also the merits of the claim. The majority holds that 
federal habeas courts must reach the merits of the federal 
issue absent explicit reliance on the bar, evidenced by a 
“plain statement” in the state court’s opinion.

Two premises underlie today’s holding. First, although 
the case before us is a federal habeas corpus proceeding, the 
majority explores whether an ambiguous reference to a state 
procedural bar would deprive us of jurisdiction in a matter 
here on direct review. The majority discovers that the rule 
of Michigan v. Long, 463 U. S. 1032 (1983), designed for 
cases where a state court explicitly relies on a state substan-
tive ground that appears to be interwoven with federal law, 
applies as well in any direct review case where there is ambi-
guity concerning whether the state court intended to rely on 
a procedural bar. Thus fortified by its enhanced Long rule, 
the majority turns to the case before us. It stakes out the 
second premise, which is that direct review and collateral at-
tack cases should be governed by the same rule. The major-
ity therefore concludes that federal habeas courts must apply 
Long in determining whether a state court’s reference to a 
procedural bar triggers the cause-and-prejudice inquiry pre-
scribed by Wainwright v. Sykes, 433 U. S. 72 (1977). Dis-
agreement with each of the majority’s premises elicits my re-
spectful dissent.

I

It is settled law that “where the judgment of a state court 
rests upon two grounds, one of which is federal and the other 
non-federal in character, our jurisdiction fails if the non- 
federal ground is independent of the federal ground and ade-
quate to support the judgment.” Fox Film Corp. n . Muller, 
296 U. S. 207, 210 (1935). The rule was first announced to 
deny our authority to revise state-court judgments resting on 
an alternative state substantive ground, e. g., Murdock n . 
Memphis, 20 Wall. 590, 636 (1875), and later was extended to 
bar our direct review of state judgments that rest on ade-
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quate and independent state procedural grounds. See, e. g., 
Henry v. Mississippi, 379 U. S. 443, 446 (1965); Herndon v. 
Georgia, 295 U. S. 441 (1935). It follows that where a state 
court refuses to consider federal claims owing to a criminal 
defendant’s failure to comply with a state procedural rule 
that is otherwise adequate and independent, we lack author-
ity to consider the claims on direct review.

Our discussions of this jurisdictional principle have identi-
fied circumstances where state procedural grounds are “in-
adequate” to support the result below, e. g., Johnson v. Mis-
sissippi, 486 U. S. 578, 587-589 (1988); James v. Kentucky, 
466 U. S. 341, 348-349 (1984), and where state procedural 
grounds cannot be deemed “independent” of the underlying 
federal rights, e. g., Ake v. Oklahoma, 470 U. S. 68, 74-75 
(1985). An analogous body of doctrine aids us in assessing 
the independence of state substantive grounds. See, e. g., 
Enterprise Irrigation Dist. v. Farmers Mutual Canal Co., 
243 U. S. 157, 164 (1917). As might be expected in light 
of the common history and purposes of these doctrines, there 
is a significant degree of overlap. Our precedents declare, 
however, that “it is important to distinguish between state 
substantive grounds and state procedural grounds,” Henry v. 
Mississippi, 379 U. S., at 446, and caution against the indis-
criminate application of principles developed in cases involv-
ing state substantive grounds to cases involving procedural 
defaults. See id., at 447. See also Wainwright n . Sykes, 
supra, at 81-82. These well-understood principles ensure 
our respect for the integrity of state-court judgments.

In Michigan v. Long, supra, we considered our jurisdiction 
to review a judgment of the Supreme Court of Michigan that 
had ruled a search unlawful. The state court’s opinion had 
relied almost exclusively on federal decisions construing the 
Fourth Amendment, though it twice cited an analogous state 
constitutional provision. 463 U. S., at 1043. After a review 
of our precedents considering whether various forms of refer-
ences to state law constitute adequate and independent state 
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grounds, we adopted a presumption in favor of federal re-
view “when ... a state court decision fairly appears to rest 
primarily on federal law, or to be interwoven with the fed-
eral law, and when the adequacy and independence of any 
possible state law ground is not clear from the face of the 
opinion . . . .” Id., at 1040-1041.

Our resolution of these ambiguities in favor of federal 
review rested on this critical assumption: When the state 
court’s judgment contains no plain statement to the effect 
that federal cases are being used solely as persuasive author-
ity, and when state law is interwoven with federal law, we 
can “accept as the most reasonable explanation that the state 
court decided the case the way it did because it believed that 
federal law required it to do so.” Id., at 1041 (emphasis 
added). Our approach, we added, had the further advantage 
of not requiring us to interpret state laws with which we are 
generally unfamiliar. Id., at 1039, 1041.

There may be a persuasive argument for applying Long to 
cases coming to this Court on direct review where the in-
dependence of a state procedural ground is in doubt because 
the state rule is interwoven with federal law. An example 
would be if “the State has made application of the procedural 
bar depend on an antecedent ruling of federal law, that is, on 
the determination of whether federal constitutional error has 
been committed.” Ake v. Oklahoma, supra, at 75. See also 
Longshoremen v. Davis, 476 U. S. 380, 388 (1986). But that 
situation is not presented in the case before us. In Illinois, 
“a defendant who neglects to raise a claim of inadequate 
representation on direct appeal may not later assert that 
claim in a petition for post-conviction relief,” United States ex 
rel. Devine v. DeRobertis, 754 F. 2d 764, 766, and n. 1 (CA7 
1985) (collecting cases), though “strict application of [this] 
doctrine. . . may be relaxed . . . ‘where fundamental fairness 
so requires.’” People v. Gaines, 105 Ill. 2d 79, 91, 473 N. E. 
2d 868, 875 (1984), cert, denied, 471 U. S. 1131 (1985), quot-
ing People n . Bums, 75 Ill. 2d 282, 290, 388 N. E. 2d 394, 398 
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(1979). Petitioner does not claim that federal constitutional 
analysis is somehow determinative of “fundamental fairness” 
under Illinois law, or even that uncertainty exists on this 
point. Under the circumstances, “[t]here is no need for a 
plain statement indicating the independence of the state 
grounds since there was no federal law interwoven with this 
determination.” Pennsylvania v. Finley, 481 U. S. 551, 563 
(1987) (Bren na n , J., dissenting), citing Michigan v. Long, 
463 U. S., at 1041.

The purported ambiguity in this case is much dissimilar 
from the ambiguity we confronted in Long.1 In Long “[t]he 
references to the State Constitution in no way indicat[ed] 
that the decision below rested on grounds in any way inde-
pendent from the state court’s interpretation of federal law,” 
id., at 1044 (emphasis in original), thus raising the question 
whether the state court “decided the case the way it did be-
cause it believed that federal law required it do so.” Id., at 
1041. See also Pennsylvania v. Finley, supra, at 570 (Ste -
ven s , J., dissenting). The question in this case does not re-
motely implicate the independence of the state-law ground 
from federal- law. The alleged ambiguity in the Illinois Ap-
pellate Court’s opinion relates instead to whether the state 
ground was invoked at all. The majority does not explain 
why adopting the Michigan v. Long presumption in this dif-
ferent context is sensible. It seems to me it is not.

1 The rule the majority adopts applies only when there is an “ambiguity” 
concerning whether the last state court to write an opinion rejecting the 
applicant’s claims intended to rely on a procedural bar. Thus, the pres-
ence of an ambiguity on this point is a logical antecedent to the application 
of the Court’s rule. It is not entirely clear whether the majority treats the 
existence of an ambiguity in this case as a question determined adversely 
to respondent below (and which the Court is not inclined to revisit), or 
whether the majority intends to hold that the state court’s opinion was ac-
tually ambiguous. The former seems the more reasonable reading of the 
majority’s opinion, see ante, at 262, n. 8. Although I believe a fair inter-
pretation of the state-court opinion would reveal no ambiguity, I will follow 
the majority’s lead and treat the case as if the opinion were ambiguous.
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Applied to this case, the “most reasonable explanation” 
test of Michigan v. Long suggests that the Illinois court re-
ferred to petitioner’s procedural default to rely on it, not 
because it was an interesting aside. The State’s rule is that 
failure to raise a claim on appeal is a waiver. The rule has 
an exception, presumably intended to apply to a smaller num-
ber of cases than the general rule of waiver, that operates 
to lift the procedural bar when justice so requires. Other 
States have adopted procedural default rules of like struc-
ture, see, e. g., Roman v. Abrams, 822 F. 2d 214, 222 (CA2 
1987) (discussing analogous New York rule), cert, pending, 
No. 87-6154, and it may fairly be assumed that most proce-
dural bars are in fact subject to some exception, even if a 
quite narrow one. There is no empirical or logical support, 
however, for the view that the most reasonable explanation 
for a court’s reference to the general rule is that the court in-
tends to rely on some exception it does not mention. On the 
contrary, it is most unreasonable to adopt a rule that assumes 
either that state courts routinely invoke exceptions to their 
procedural bars without saying so, or that those courts are in 
the habit of disregarding their own rules.2

Indeed, if the majority’s aim is to devise a bright-line rule 
that will explain best the greatest number of similarly ambig-
uous state-court opinions, it should announce the mirror im-
age of the rule adopted today. It should presume that the 
procedural bar was invoked unless the state court, by a “plain 

2 The majority explains that its new rule does not entail a presumption 
that state courts disobey their own procedural rules because “[t]he ‘plain 
statement’ rule relieves a federal court from having to determine whether 
in a given case, consistent with state law, the state court has chosen to for-
give a procedural default.” Ante, at 265, n. 11. Of course, the majority’s 
reasoning assumes that in all cases of ambiguity there will always be an 
exception to the State’s procedural bar that is at least arguably applicable 
to the situation before the federal habeas court. Only if this is true will 
the majority’s new rule not be tantamount to a presumption that state 
courts disobey their own rules. The Court, however, does not explain 
why it is reasonable to make this assumption.
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statement,” specifically relied on an exception. This alterna-
tive rule would serve the majority’s apparent concern for 
clarity in equal measure, and would be a far more accurate 
assessment of the intent of the state court in most cases. 
This rule would have the additional advantage of not presum-
ing that a state court has disregarded its own laws in those 
instances where there is either no exception to the bar or an 
exception that manifestly is inapplicable to the defendant. 
Cf. Black v. Romano, 471 U. S. 606, 615 (1985) (“We must 
presume that the state judge followed [state] law”).

It is makeweight and unconvincing, moreover, to justify 
the majority’s extension of Michigan n . Long on the basis of 
our interest in avoiding unnecessary inquiries into “state 
laws with which we are generally unfamiliar.” Michigan v. 
Long, supra, at 1039.3 This concern is slight when the 
state-law ground is procedural rather than substantive. The 
doctrine of adequacy developed in the context of procedural 
bars already requires us to conduct extensive reviews of 
questions of state procedural law in order to determine 
whether the State’s “procedural rule is ‘strictly or regularly 
followed,’” Johnson v. Mississippi, 486 U. S., at 587, quot-
ing Barr v. Columbia, 378 U. S. 146, 149 (1964), for state 
courts “may not avoid deciding federal issues by invoking 
procedural rules that they do not apply evenhandedly to all 
similar claims.” Hathorn n . Lovom, 457 U. S. 255, 263 
(1982). If this Court is institutionally capable of assessing 
whether a state procedural rule has been applied “evenhand-
edly to all similar claims,” it is certainly capable of assessing 

3 Our concern in Long with the importance of not rendering advisory 
opinions, 463 U. S., at 1041, is not pertinent in the present context. Proce-
dural default rules differ significantly from substantive state-law grounds in 
that our decision to reach the underlying federal claim despite a procedural 
bar cannot result in our rendering an advisory opinion. See Henry v. Mis-
sissippi, 379 U. S. 443, 446-447 (1965).
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whether, in any given case, an exception to a procedural bar 
is applicable and has been invoked.4

The Court sidesteps the obvious difficulties of its new 
rule by stating that our decision in Caldwell v. Mississippi, 
472 U. S. 320 (1985), already held that any ambiguity con-
cerning whether a state court actually relied on a procedural 
bar “must be resolved by application of the Long standard.” 
Ante, at 262. It is true that Caldwell addressed the ques-
tion whether the state court had relied on a procedural bar, 
and that it referred to Michigan v. Long in indicating, some-
what obliquely, that the lower court opinion did not contain 
an explicit statement that the decision was based on state 
law. 472 U. S., at 327. While Caldwell perhaps is not en-
tirely clear on the point, it is difficult to view these state-
ments as announcing conclusively that the Long presumption 
applies in all cases where there is doubt concerning whether a 
state court intended to rely on a procedural bar.

In any event, our references to the Long rule in Caldwell 
were entirely unnecessary to the decision, and the majority’s 
uncritical interpretation of Caldwell as controlling authority 
here is misplaced. In Caldwell two reasons persuaded us to 
reject the State’s argument that a procedural bar deprived us 
of jurisdiction. First, our own review of the state court’s 
opinion persuaded us that it could be “read . . . only as 
meaning that procedural waiver was not the basis of the 
decision.” Caldwell, supra, at 328 (emphasis added). Be-
cause we explicitly found that there was no ambiguity con-
cerning whether the state court intended to rely on the pro-
cedural default, our references to Long ought not to be 
interpreted as requiring that Long be applied in cases where 
we are faced with such an ambiguity. Second, our opinion in 
Caldwell noted that Mississippi had not consistently applied 

4 Indeed, we have recognized that it is perfectly consistent with Michi-
gan v. Long to conduct certain limited inquiries into state law. See, e. g., 
New York v. Class, 475 U. S. 106, 110 (1986); Ohio v. Johnson, 467 U. S. 
493, 497-498, n. 7 (1984).
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its procedural bar to capital cases. 472 U. S., at 328. Cald-
well’s citation of Michigan n . Long therefore cannot be char-
acterized as holding that a procedural bar will oust this Court 
of jurisdiction only if the opinion below included the “plain 
statement” so eagerly sought by today’s majority. The 
State’s inconsistent application of its procedural bar would 
have rendered its bar inadequate in Caldwell, even if the 
state court had explicitly relied on it. See, e. g., Johnson n . 
Mississippi, supra, at 587-589. Caldwell ought not to be in-
terpreted to require application of Long’s plain statement 
rule to the situation before us when the plainest possible 
statement could not have deprived us of jurisdiction in Cald-
well itself.

I remain convinced that our reasoning in Michigan v. Long 
does not extend to a situation where, as here, there is doubt 
about whether a state court intended to rely on a procedural 
bar, but where there is no ambiguity, as there was in Long, 
concerning whether the bar is independent from federal law. 
Facial ambiguities that relate solely to whether a state court 
did invoke a procedural bar should not be resolved uncriti-
cally in favor of federal review.

II

Even if the majority were correct in concluding that the 
judgment of the Illinois Appellate Court would have been 
reviewable in this Court under Michigan v. Long, it errs in 
concluding that federal habeas review must also be available. 
The equivalence the majority finds between direct and collat-
eral review appears to be based on two arguments. First, 
the majority asserts that Wainwright v. Sykes, 433 U. S. 
72 (1977), “made clear that the adequate and independent 
state ground doctrine applies on federal habeas.” Ante, at 
262. Second, the Court argues that the “substantial” bene-
fits of extending Michigan v. Long to the habeas context out-
weigh any state interests that may be burdened by applying 
Long in this context. Neither argument is persuasive.
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Far from supporting the majority’s reflexive extension of 
Long to habeas cases, Wainwright n . Sykes made clear, after 
an exhaustive review of our precedents, that the adequate 
and independent state ground doctrine does not “apply” in 
the habeas context in the manner suggested by the Court 
today. As Sykes noted, our decision in Fay v. Noia, 372 
U. S. 391 (1963), explicitly divorced the doctrines governing 
our appellate jurisdiction from those governing the power of 
the federal courts to entertain habeas corpus applications. 
Wainwright v. Sykes, supra, at 82-83; Fay n . Noia, 372 
U. S., at 425-426, 433-434. Under the view we took of the 
habeas corpus statute in Fay, the state court’s reliance on its 
procedural rule, even if sufficient to preclude direct review of 
the state-court judgment, could not prevent a federal habeas 
court from considering the underlying constitutional claim. 
It was only as a matter of comity that we recognized the prin-
ciple that habeas review could be denied to an “applicant who 
ha[d] deliberately by-passed the orderly procedure of the 
state courts and in so doing ha[d] forfeited his state court 
remedies.” Id., at 438.

Our decision in Sykes placed some limits on the expansive 
regime of Fay n . Noia, but reaffirmed that comity and feder-
alism are the principles that control the weight that a federal 
habeas court should accord to a state procedural default. 
These constitutional concerns, not some mechanical applica-
tion of the doctrines governing our appellate jurisdiction, 
formed the basis for our holding that a state procedural de-
fault will preclude federal habeas review unless the applicant 
shows both cause for failing to comply with the State’s rule 
and actual prejudice resulting from the alleged constitutional 
violation.5 433 U. S., at 84-91. Indeed, the majority’s re-

5 Although the majority states that a habeas petitioner may obtain relief 
by demonstrating that failure to consider the claim will result in a “ ‘funda-
mental miscarriage of justice,’ ” ante, at 262, it is clear that the majority’s 
reference relates solely to the narrow exception to the “cause” requirement 
we have recognized for the “extraordinary case, where a constitutional vi-
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affirmation of the authority of federal courts to grant habeas 
relief, notwithstanding a procedural default, on a showing of 
“cause and prejudice” belies any facile equivalence between 
direct and collateral review. The significance of Sykes for 
this case has nothing to do with “adequate and independent 
state grounds,” but with principles governing the relation-
ship between federal and state courts that have become an 
essential part of our judicial federalism.

Because our decision to honor state procedural defaults in 
habeas cases is intended “to accord appropriate respect to the 
sovereignty of the States in our federal system,” Ulster 
County Court v. Allen, 442 U. S. 140, 154 (1979), any deter-
mination that a state court did not intend to rely on a proce-
dural default must be made with the same deference to the 
State’s sovereignty that motivates our willingness to honor 
its procedural rules in the first place. The majority’s second 
argument for extending Michigan n . Long to the habeas con-
text seems to acknowledge as much, for at least it purports to 
be guided by those principles of federalism and comity that 
until now have informed our analysis. Ante, at 263-265. 
The majority’s perfunctory discussion of these principles, 
however, is inadequate to justify its view that extending 
Long will burden state interests “minimally, if at all,” ante, 
at 264, while producing “substantial” benefits. Ibid. These 
conclusions, in my view, reflect a miserly assessment of the 
State’s interest and an extravagant notion of the benefits to 
be derived from extending Long to habeas cases.

The majority dismisses the State’s interests by positing 
that state courts have become familiar with the “plain state-
ment” rule under Long. One may question whether it is not

olation has probably resulted in the conviction of one who is actually inno-
cent . . . .” Murray v. Carrier, 477 U. S. 478, 496 (1986). See ante, at 
258, n. 2. Because the “fundamental miscarriage of justice” inquiry is a 
narrow exception to the cause-and-prejudice standard that is limited to 
claims of factual innocence, I prefer to avoid confusion by not treating it as 
a separate test.
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“unrealistic—and quite unfair—to expect the judges [who 
must deal with postconviction proceedings in the lower state 
courts] to acquire and retain familiarity with this Court’s ju-
risprudence concerning the intricacies of our own jurisdic-
tion.” Pennsylvania v. Finley, 481 U. S., at 570 (Stev ens , 
J., dissenting). In any event, the majority’s improvident ex-
tension of Michigan v. Long burdens significant state inter-
ests that today’s opinion does not even acknowledge. As we 
emphasized at great length in Engle v. Isaac, 456 U. S. 107, 
126-128 (1982), federal habeas review itself entails significant 
costs. It disturbs the State’s significant interest in repose 
for concluded litigation, denies society the right to punish 
some admitted offenders, and intrudes on state sovereignty 
to a degree matched by few exercises of federal judicial au-
thority. The majority’s new rule can only increase the likeli-
hood that these costs will be incurred more often.

The majority’s opinion also reflects little consideration 
of the perverse incentives created by its holding. Because 
an ambiguous state-court order will ensure access to a fed-
eral habeas forum, prisoners whose claims otherwise would 
be procedurally barred now have every incentive to burden 
state courts with a never-ending stream of petitions for post-
conviction relief. Such perseverance may, in due course, be 
rewarded with a suitably ambiguous rebuff, perhaps a one- 
line order finding that a prisoner’s claim “lacks merit” or 
stating that relief is “denied.” Instead of requiring pris-
oners to justify their noncompliance with state procedural 
rules, as contemplated by the cause-and-prejudice standard, 
the majority’s decision openly encourages blatant abuse of 
state-court processes and circumvention of the standard es-
tablished in Sykes.6

6 The majority’s decision can only increase prisoner litigation and add to 
the burden on the federal courts in a class of cases that States likely have 
resolved correctly. It is well known “that prisoner actions occupy a dis-
proportionate amount of the time and energy of the federal judiciary,” 
Rose v. Mitchell, 443 U. S. 545, 584 (1979) (Powell, J., concurring in judg-
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The majority’s explanation of the questionable advantages 
of its new rule does not allay these concerns. The majority 
appears to think that state procedural rules are so arcane 
that the federal district courts and courts of appeals should 
not be burdened with the task of determining their control-
ling effect. We have recognized, however, that those courts 
are experts in matters of local law and procedure. See, e. g., 
Rummel v. Estelle, 445 U. S. 263, 267, n. 7 (1980) (deferring 
to the Fifth Circuit’s conclusion that petitioner was not pro-
cedurally barred under Texas law); Ulster County Court v. 
Allen, supra, at 153-154 (noting deference owed to the Sec-
ond Circuit’s conclusion that New York court decided con-
stitutional issue on the merits); Brown v. Allen, 344 U. S. 
443, 458 (1953) (“So far as weight to be given the proceed-
ings in the courts of the state is concerned, a United States 
district court, with its familiarity with state practice is in a 
favorable position to recognize adequate state grounds in de-
nials of relief by state courts without opinion”). Indeed, far 
from regarding decisions of state-law questions as “substan-
tial burdens on the federal courts,” ante, at 264, our prece-
dents reveal that a federal court’s ability to dispose of cases 
on state-law grounds is an affirmatively desirable means of 
avoiding, if possible, federal constitutional questions. See, 
e. g., Pennhurst State School and Hospital v. Halderman, 
465 U. S. 89, 117, 119, n. 28 (1984); Ashwander n . TVA, 297 
U. S. 288, 347 (1936) (Brandeis, J., concurring); Delaware n . 
Van Arsdall, 475 U. S. 673, 693, n. 5 (1986) (Stev ens , J., 
dissenting). Our limited familiarity with local law may re-
quire some relaxation of this salutary principle in this Court, 

ment), and that many of these petitions are entirely frivolous. Ibid. In 
the year ending June 30, 1987, almost 10,000 habeas corpus petitions were 
filed by state prisoners. See 1987 Annual Report of the Director of the 
Administrative Office of the United States Courts 179. This monumental 
burden is unlikely to be alleviated by a rule that, on the dubious assump-
tion that state courts do not enforce even obvious procedural bars, requires 
federal courts to resolve the merits of defaulted claims.
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but the majority offers no sound reason for thinking that the 
other federal courts are in dire need of such a dispensation, 
especially when it is conferred at the cost of an undetermined 
increase in the number of cases to be resolved on the merits.

Even assuming that avoidance of state-law questions is 
now considered an unalloyed blessing as a general matter, 
those questions cannot be avoided in federal habeas cases. 
To cite only the most obvious reason, the habeas statute and 
our decisions preclude habeas relief “unless it appears that 
the applicant has exhausted the remedies available in the 
courts of the State, or that there is either an absence of State 
corrective process or the existence of circumstances render-
ing such process ineffective to protect the rights of the pris-
oner.” 28 U. S. C. § 2254(b). See Granberry v. Greer, 481 
U. S. 129, 133-134 (1987); Picard v. Connor, 404 U. S. 270, 
275 (1971); Ex parte Hawk, 321 U. S. 114, 116-118 (1944). 
Our cases recognize that this requirement refers only to rem-
edies still available at the time of the federal habeas petition, 
and that no such remedies are in fact available if the state 
courts would refuse to entertain the claim because of a proce-
dural default. Engle v. Isaac, supra, at 125-126, n. 28. 
Thus, federal habeas courts must become familiar with state 
rules governing procedural defaults and with the circum-
stances when exceptions to these rules will be invoked. Be-
cause the unequivocal command of § 2254(b) already requires 
that federal courts become experts on the procedural rules 
that govern the availability of postconviction relief in the 
state courts, the majority’s assessment of the marginal bur-
dens imposed on federal courts by the need to construe those 
rules in cases like the one before us can only be described as 
extravagant.

Our decision in Engle n . Isaac, supra, which the Court 
strongly reaffirms in this case and in two other cases de-
cided today, ante, at 263, n. 9; Castille n . Peoples, post, 
p. 346; Teague n . Lane, post, p. 288, thus belies the major-
ity’s assessment of the benefits of its new rule. Engle also
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indicates that there is a difficulty even more fundamental 
with the majority’s reasoning. The majority’s premise, in-
deed the driving force of its holding, appears to be that there 
is always a possibility that the state courts will forgive a pro-
cedural default irrespective of how clear state law may be to 
the contrary. But this premise is not credited even by the 
majority. If this premise were true, Engle would be over-
ruled, not reaffirmed. If forgiveness were always a realistic 
possibility, no federal habeas court could ever invoke Engle, 
for no federal court could be sure, in any given case, that the 
state courts would refuse to consider a federal claim on the 
basis of the state’s procedural default rules.

According to the majority, two different rules will guide 
the lower courts’ consideration of procedural default issues 
after today. On the one hand, if a defendant presents his 
claims to the courts of the State, the majority’s new rule 
applies. A federal habeas court faced with an ambiguous 
state-court opinion may not consult state-law sources to de-
termine whether the state court is authorized to forgive the 
procedural default, or to decide whether the circumstances 
in which a default may be overlooked consistent with state 
law are present in the particular case. On the other hand, 
if a defendant has never attempted to raise his claim in the 
courts of the State, Engle applies. A federal habeas court 
faced with such a case must look to state law to decide 
whether the petitioner is procedurally barred and whether 
the state courts are likely to waive his procedural default. 
The federal court must apply our holding in Wainwright v. 
Sykes, 433 U. S. 72 (1977), if the court concludes, on the basis 
of such review, that the state courts would likely refuse to 
entertain the petitioner’s claim. Yet it is obvious that Engle 
and the rule adopted by the majority in this case are based on 
irreconcilable assumptions about the regularity and predict-
ability of state procedural rules. And it is not difficult to 
predict that the lower courts, faced with inconsistent pro-
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nouncements from this Court, soon will require us to choose 
one principle or the other.

Nothing could illustrate this point better than the Court’s 
decision in Teague v. Lane, post, p. 288. The petitioner in 
Teague, like Harris, failed to raise one of his federal constitu-
tional claims on direct appeal in the Illinois courts. Under 
the same Illinois procedural rule at issue in the present case, 
the petitioner in Teague is barred from raising his claim in 
collateral proceedings unless fundamental fairness requires 
that his default be overlooked. Speaking for four Members 
of the Court, Justic e O’Con no r  concludes that the peti-
tioner in Teague has exhausted his state remedies because, in 
view of the limited scope of the fundamental fairness excep-
tion, the Illinois courts clearly would refuse to entertain the 
merits of his claim in collateral proceedings. For the same 
reason, the Teague plurality concludes that the petitioner in 
that case is procedurally barred. Teague n . Lane, post, at 
297-299. Without disagreeing with the plurality’s conclu-
sion on these logically antecedent issues, Justi ce  Whit e  
concurs in the judgment disposing of the case on retroactivity 
grounds. Post, at 317. It appears therefore that five Mem-
bers of the Court are of the view that it would be entirely 
futile to remand the case to the Illinois courts because those 
courts enforce their procedural default rules strictly. The 
majority does not explain, and I fail to see, how this conclu-
sion can possibly be squared with the majority’s adoption of a 
conclusive presumption to the contrary in the present case.

In sum, the Court’s decision to extend Michigan v. Long to 
the habeas context ignores important state interests that it is 
our tradition to honor, and advances no significant federal in-
terest. Indeed, the Court’s new rule works against the im-
portant federal interests of avoiding, if possible, decisions on 
federal constitutional claims, and stemming the overwhelm-
ing tide of prisoner petitions. Neither logic nor precedent 
requires this perverse result.
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III

The Court of Appeals acknowledged that petitioner prop-
erly preserved for federal review the claim that his counsel 
was ineffective in failing to call alibi witnesses. However, 
the Court of Appeals failed to address the merits of this 
claim. Nor did the court inquire whether, with respect to 
those claims that the court determined to be procedurally 
barred, petitioner could establish cause and prejudice and 
thus secure federal habeas review. I would vacate the judg-
ment of the Court of Appeals and remand for further consid-
eration of these matters. Because the Court’s remand goes 
significantly further, I dissent.
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TEAGUE v. LANE, DIRECTOR, ILLINOIS DEPART-
MENT OF CORRECTIONS, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 87-5259. Argued October 4, 1988—Decided February 22, 1989

Petitioner, a black man, was convicted in an Illinois state court of 
attempted murder and other offenses by an all-white jury. During jury 
selection, the prosecutor used all 10 of his peremptory challenges to 
exclude blacks. Petitioner twice unsuccessfully moved for a mistrial, 
arguing that he was “entitled to a jury of his peers.” The prosecutor 
defended the challenges by stating that he was trying to achieve a bal-
ance of men and women on the jury. After an unsuccessful state-court 
appeal, in which he argued that the prosecutor’s use of peremptory chal-
lenges denied him the right to be tried by a jury that was representative 
of the community, petitioner filed a habeas corpus petition in Federal 
District Court, repeating his fair cross section claim. He further argued 
that the opinions of several Justices concurring in, or dissenting from, 
the denial of certiorari in McCray v. New York, 461 U. S. 961, had in-
vited a reexamination of Swain v. Alabama, 380 U. S. 202, as to what a 
defendant must show to establish a prima facie case of discrimination 
with respect to a peremptory challenge system. He also argued, for the 
first time, that under Swain a prosecutor could be questioned about his 
use of peremptory challenges once he volunteered an explanation. The 
District Court held that it was bound by Swain and Circuit precedent 
and denied relief. A panel of the Court of Appeals agreed with peti-
tioner that the Sixth Amendment’s fair cross section requirement that 
applied to a jury venire also applied to a petit jury, and held that he had 
made out a prima facie case of discrimination. But the Court of Appeals 
voted to rehear the case en banc and postponed rehearing until after this 
Court’s decision in Batson v. Kentucky, 476 U. S. 79. Ultimately, 
Batson was decided and overruled that portion of Swain setting forth 
the evidentiary showing necessary to make out a prima facie case of ra-
cial discrimination under the Equal Protection Clause of the Fourteenth 
Amendment with respect to a peremptory challenge system. Batson 
held that a defendant can establish such a case by showing that he is a 
“member of a cognizable racial group,” that the prosecutor exercised 
“peremptory challenges to remove from the venire members of the de-
fendant’s race,” and that these “facts and any other relevant circum-
stances raise an inference that the prosecutor used that practice to 
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exclude the veniremen from the petit jury on account of their race.” 476 
U. S., at 96. The Court of Appeals then held that petitioner could not 
benefit from the Batson rule because in the meantime Allen v. Hardy, 
478 U. S. 255, had held that Batson could not be applied retroactively to 
cases on collateral review. The Court of Appeals also held that petition-
er’s Swain claim was procedurally barred and in any event meritless, 
and that the fair cross section requirement was limited to the jury 
venire.

Held: The judgment is affirmed.
820 F. 2d 832, affirmed.

Just ice  O’Con no r  delivered the opinion of the Court with respect to 
Parts I, II, and III, concluding that:

1. Allen v. Hardy prevented petitioner from benefiting from the rule 
announced in Batson, since his conviction became final before Batson 
was decided. The opinions filed in McCray—which involved the ques-
tion whether the Constitution prohibits the use of peremptory challenges 
to exclude members of a particular group from the jury, based on the 
prosecutor’s assumption that they would be biased in favor of other 
members of the same group—did not destroy Swain's precedential ef-
fect, as petitioner urges they did, since a denial of certiorari imports no 
expression of opinion on the merits of the case, and, concomitantly, opin-
ions accompanying such denial cannot have the same effect as decisions 
on the merits. Pp. 294-296.

2. Petitioner is procedurally barred from raising the claim that he has 
established a violation of the Equal Protection Clause under Swain and 
that Swain did not preclude an examination of the prosecutor’s stated 
reasons for his peremptory challenges to determine the legitimacy of his 
motive. Since petitioner did not raise the Swain claim at trial or on 
direct appeal, he forfeited review of the claim in collateral proceedings in 
the state courts. Under Wainwright v. Sykes, 433 U. S. 72, he is 
barred from raising the claim in a federal habeas corpus proceeding, 
since he made no attempt to show cause for his default and the Illinois 
Appellate Court, contrary to his contention, did not address the Swain 
claim. Pp. 297-299.

Jus tice  O’Con no r , joined by The  Chi ef  Just ice , Just ice  Scal ia , 
and Just ice  Ken ne dy , concluded in Parts IV and V that a decision ex-
tending to the petit jury the Sixth Amendment requirement that the 
jury venire be drawn from a fair cross section of the community would 
not be applied retroactively to cases on collateral review, and therefore 
petitioner’s fair cross section claim will not be addressed. Pp. 299-316.

(a) Retroactivity is properly treated as a threshold question, for, 
once a new constitutional rule of criminal procedure is applied to the de-
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fendant in the case announcing the rule, evenhanded justice requires 
that it be applied retroactively to all who are similarly situated. Thus, 
before deciding whether the fair cross section requirement should be ex-
tended to the petit jury, it should be determined whether such a rule 
would be applied retroactively to the case at issue. Pp. 299-305.

(b) Justice Harlan’s view that new constitutional rules of criminal 
procedure generally should not be applied retroactively to cases on col-
lateral review is the appropriate approach. Unless they fall within one 
of Justice Harlan’s suggested exceptions to this general rule—that a new 
rule should be applied retroactively (1) if it places “certain kinds of pri-
mary, private individual conduct beyond the power of the criminal law- 
making authority to proscribe,” Mackey v. United States, 401 U. S. 667, 
692, or (2) if it requires the observance of “those procedures that. . . are 
‘implicit in the concept of ordered liberty,’” id., at 693—such new rules 
will not be applicable to those cases that have become final before the 
new rules were announced. Pp. 305-310.

(c) Since petitioner’s conviction became final six years ago, the rule 
he urges would not be applicable to this case, which is on collateral re-
view, unless it falls within one of the above exceptions. The first excep-
tion is not relevant here, since application of the fair cross section 
requirement to the petit jury would not accord constitutional protection 
to any primary activity. The second exception should be limited in 
scope to those new procedures without which the likelihood of an accu-
rate conviction is seriously diminished. An examination of the decision 
in Taylor v. Louisiana, 419 U. S. 522, applying the fair cross section 
requirement to the jury venire, leads inexorably to the conclusion that 
adoption of the rule petitioner urges would be a far cry from the kind of 
absolute prerequisite to fundamental fairness that is “implicit in the 
concept of ordered liberty.” Because the absence of a fair cross section 
on the jury venire does not undermine the fundamental fairness that 
must underlie a conviction or seriously diminish the likelihood of obtain-
ing an accurate conviction, a rule requiring that petit juries be composed 
of a fair cross section of the community would not be a “bedrock proce-
dural element” that would be retroactively applied under the second ex-
ception. Pp. 311-315.

(d) Were the new rule urged by petitioner recognized, petitioner 
would have to be given the benefit of that rule even though it would not 
be applied retroactively to others similarly situated. A new rule will 
not be announced in a given case unless it would be applied retroactively 
to the defendant in that case and to all others similarly situated. This 
not only eliminates any problems of rendering advisory opinions, it also 
avoids the inequity resulting from an uneven application of new rules to 
similarly situated defendants. Implicit in the above retroactivity ap-
proach is the principle that habeas corpus cannot be used as a vehicle to 
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create new constitutional rules of criminal procedure unless those rules 
would be applied retroactively to all defendants on collateral review 
through one of the two articulated exceptions. Pp. 315-316.

Just ice  Whi te  concluded that the result as to nonretroactivity of the 
fair cross section rule urged by petitioner is an acceptable application in 
collateral proceedings of the theories embraced in United States v. John-
son, 457 U. S. 537, Shea v. Louisiana, 470 U. S. 51, and Griffith v. Ken-
tucky, 479 U. S. 314, as to retroactivity of new constitutional rules of 
criminal procedure to all cases pending on direct review. Pp. 316-317.

Just ice  Blackm un  concurred in the result insofar as petitioner’s 
claim based on Swain v. Alabama, 380 U. S. 202, was concerned. 
P. 318.

Just ice  Ste ve ns , joined by Just ice  Bla ckmun , concluded in Part I 
that petitioner had alleged a Sixth Amendment violation and that the 
Court should decide the question in his favor. Nonetheless, petitioner’s 
conviction should not be set aside for, as a matter of stare decisis, the 
Court’s opinion in Allen v. Hardy, 478 U. S. 255, controls disposition of 
this retroactivity question. In general, the Court should adopt Justice 
Harlan’s analysis of retroactivity for habeas corpus cases as well as for 
cases still on direct review but without the plurality’s “modification” of 
his fundamental fairness exception. Just ice  Stev ens  concluded in 
Part II that since petitioner’s claim under Swain v. Alabama, 380 U. S. 
202, that the prosecutor violated the Equal Protection Clause by using 
peremptory challenges to exclude black persons from the jury was never 
presented tb the state courts, it should be treated as an unexhausted 
claim that is not ripe for review on federal habeas corpus until those 
courts have spoken. Pp. 318-326.

O’Con no r , J., announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I and III, in which Rehn qui st , 
C. J., and Whit e , Scal ia , and Kenn edy , JJ., joined, the opinion of the 
Court with respect to Part II, in which Rehn qui st , C. J., and Whit e , 
Bla ckmun , Ste ve ns , Scal ia , and Kenn edy , JJ., joined, and an opinion 
with respect to Parts IV and V, in which Reh nq ui st , C. J., and Scal ia  
and Kenn edy , JJ., joined. Whit e , J., post, p. 316, and Bla ckm un , J., 
post, p. 318, filed opinions concurring in part and concurring in the judg-
ment. Stev ens , J., filed an opinion concurring in part and concurring in 
the judgment, in Part I of which Bla ckmun , J., joined, post, p. 318. 
Brenn an , J., filed a dissenting opinion, in which Marsh al l , J., joined, 
post, p. 326.

Patricia Unsinn argued the cause for petitioner. With 
her on the briefs were Theodore A. Gottfried, Michael J. 
Pelletier, and Martin S. Carlson.
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David E. Bindi, Assistant Attorney General of Illinois, 
argued the cause for respondents. With him on the brief 
were Neil F. Hartigan, Attorney General, Robert J. Ruiz, 
Solicitor General, and Terence M. Madsen and Marcia L. 
Friedl, Assistant Attorneys General.*

Just ice  O’Conn or  announced the judgment of the Court 
and delivered the opinion of the Court with respect to Parts 
I, II, and III, and an opinion with respect to Parts IV and V, 
in which The  Chief  Justic e , Justi ce  Scali a , and Justi ce  
Kenn edy  join.

In Taylor v. Louisiana, 419 U. S. 522 (1975), this Court 
held that the Sixth Amendment required that the jury venire 
be drawn from a fair cross section of the community. The 
Court stated, however, that “in holding that petit juries 
must be drawn from a source fairly representative of the 
community we impose no requirement that petit juries actu-
ally chosen must mirror the community and reflect the vari-
ous distinctive groups in the population. Defendants are not 
entitled to a jury of any particular composition.” Id., 
at 538. The principal question presented in this case is 
whether the Sixth Amendment’s fair cross section require-
ment should now be extended to the petit jury. Because we 
adopt Justice Harlan’s approach to retroactivity for cases on 
collateral review, we leave the resolution of that question for 
another day.

I
Petitioner, a black man, was convicted by an all-white Illi-

nois jury of three counts of attempted murder, two counts of

*Briefs of amici curiae urging reversal were filed for the Lawyers’ 
Committee for Civil Rights Under Law by Barry Sullivan, Barry Leven- 
stam, Conrad K. Harper, Stuart J. Land, Norman Redlich, William L. 
Robinson, and Judith A. Winston; and for the NAACP Legal Defense and 
Educational Fund, Inc., et al. by Julius LeVonne Chambers, Charles Ste-
phen Ralston, John A. Powell, and Steven R. Shapiro.

Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.
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armed robbery, and one count of aggravated battery. Dur-
ing jury selection for petitioner’s trial, the prosecutor used 
all 10 of his peremptory challenges to exclude blacks. Peti-
tioner’s counsel used one of his 10 peremptory challenges to 
exclude a black woman who was married to a police officer. 
After the prosecutor had struck six blacks, petitioner’s coun-
sel moved for a mistrial. The trial court denied the motion. 
App. 2-3. When the prosecutor struck four more blacks, pe-
titioner’s counsel again moved for a mistrial, arguing that 
petitioner was “entitled to a jury of his peers.” Id., at 3. 
The prosecutor defended the challenges by stating that he 
was trying to achieve a balance of men and women on the 
jury. The trial court denied the motion, reasoning that the 
jury “appear[ed] to be a fair [one].” Id., at 4.

On appeal, petitioner argued that the prosecutor’s use of 
peremptory challenges denied him the right to be tried by a 
jury that was representative of the community. The Illinois 
Appellate Court rejected petitioner’s fair cross section claim. 
People v. Teague, 108 Ill. App. 3d 891, 895-897, 439 N. E. 2d 
1066, 1069-1071 (1982). The Illinois Supreme Court denied 
leave to appeal, and we denied certiorari. 464 U. S. 867 
(1983).

Petitioner then filed a petition for a writ of habeas corpus 
in the United States District Court for the Northern District 
of Illinois. Petitioner repeated his fair cross section claim, 
and argued that the opinions of several Justices concurring 
in, or dissenting from, the denial of certiorari in McCray v. 
New York, 461 U. S. 961 (1983), had invited a reexamination 
of Swain v. Alabama, 380 U. S. 202 (1965), which prohibited 
States from purposefully and systematically denying blacks 
the opportunity to serve on juries. He also argued, for the 
first time, that under Swain a prosecutor could be questioned 
about his use of peremptory challenges once he volunteered 
an explanation. The District Court, though sympathetic to 
petitioner’s arguments, held that it was bound by Swain and 
Circuit precedent. App. 5-6.
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On appeal, petitioner repeated his fair cross section claim 
and his McCray argument. A panel of the Court of Appeals 
agreed with petitioner that the Sixth Amendment’s fair cross 
section requirement applied to the petit jury and held that 
petitioner had made out a prima facie case of discrimination. 
A majority of the judges on the Court of Appeals voted to re-
hear the case en banc, and the panel opinion was vacated. 
United States ex rei. Teague n . Lane, 779 F. 2d 1332 (CA7 
1985) (en banc) (Cudahy, J., dissenting). Rehearing was 
postponed until after our decision in Batson v. Kentucky, 476 
U. S. 79 (1986), which overruled a portion of Swain. After 
Batson was decided, the Court of Appeals held that peti-
tioner could not benefit from the rule in that case because 
Allen n . Hardy, 478 U. S. 255 (1986) (per curiam), had held 
that Batson would not be applied retroactively to cases on 
collateral review. 820 F. 2d 832, 834, n. 4 (CA7 1987) (en 
banc). The Court of Appeals also held that petitioner’s 
Swain claim was procedurally barred and in any event merit-
less. Id., at 834, n. 6. The Court of Appeals rejected peti-
tioner’s fair cross section claim, holding that the fair cross 
section requirement was limited to the jury venire. Id., at 
834-843. Judge Cudahy dissented, arguing that the fair 
cross section requirement should be extended to the petit 
jury. Id., at 844.

II

Petitioner’s first contention is that he should receive the 
benefit of our decision in Batson even though his conviction 
became final before Batson was decided. Before addressing 
petitioner’s argument, we think it helpful to explain how 
Batson modified Swain. Swain held that a “State’s purpose-
ful or deliberate denial” to blacks of an opportunity to serve 
as jurors solely on account of race violates the Equal Protec-
tion Clause of the Fourteenth Amendment. 380 U. S., at 
203-204. In order to establish a prima facie case of dis-
crimination under Swain, a defendant had to demonstrate 
that the peremptory challenge system had been “perverted.” 
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A defendant could raise an inference of purposeful discrimi-
nation if he showed that the prosecutor in the county where 
the trial was held “in case after case, whatever the cir-
cumstances, whatever the crime and whoever the defendant 
or the victim may be,” has been responsible for the removal 
of qualified blacks who had survived challenges for cause, 
with the result that no blacks ever served on petit juries. 
Id., at 223.

In Batson, the Court overruled that portion of Swain set-
ting forth the evidentiary showing necessary to make out a 
prima facie case of racial discrimination under the Equal Pro-
tection Clause. The Court held that a defendant can estab-
lish a prima facie case by showing that he is a “member of a 
cognizable racial group,” that the prosecutor exercised “pe-
remptory challenges to remove from the venire members of 
the defendant’s race,” and that those “facts and any other rel-
evant circumstances raise an inference that the prosecutor 
used that practice to exclude the veniremen from the petit 
jury on account of their race.” 476 U. S., at 96. Once the 
defendant makes out a prima facie case of discrimination, the 
burden shifts to the prosecutor “to come forward with a neu-
tral explanation for challenging black jurors.” Id., at 97.

In Allen v. Hardy, the Court held that Batson constituted 
an “explicit and substantial break with prior precedent” 
because it overruled a portion of Swain. 478 U. S., at 
258. Employing the retroactivity standard of Linkletter v. 
Walker, 381 U. S. 618, 636 (1965), the Court concluded that 
the rule announced in Batson should not be applied retroac-
tively on collateral review of convictions that became final be-
fore Batson was announced. The Court defined final to 
mean a case “‘where the judgment of conviction was ren-
dered, the availability of appeal exhausted, and the time for 
petition for certiorari had elapsed before our decision in’ 
Batson . . . .” 478 U. S., at 258, n. 1 (citation omitted).

Petitioner’s conviction became final 214 years prior to 
Batson, thus depriving petitioner of any benefit from the rule 
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announced in that case. Petitioner argues, however, that 
Batson should be applied retroactively to all cases pending on 
direct review at the time certiorari was denied in McCray be-
cause the opinions filed in McCray destroyed the preceden-
tial effect of Swain. Brief for Petitioner 23. The issue in 
McCray and its companion cases was whether the Constitu-
tion prohibited the use of peremptory challenges to exclude 
members of a particular group from the jury, based on the 
prosecutor’s assumption that they would be biased in favor of 
other members of that same group. Justic es  Mars hal l  
and Brenn an  dissented from the denial of certiorari, ex-
pressing the views that Swain should be reexamined and that 
the conduct complained of violated a defendant’s Sixth 
Amendment right to be tried by an impartial jury drawn 
from a fair cross section of the community. 461 U. S., at 
964-970. Justic es  Stev ens , Blac kmun , and Powell con-
curred in the denial of certiorari. They agreed that the issue 
was an important one, but stated that it was a “sound exer-
cise of discretion for the Court to allow the various States 
to serve as laboratories in which the issue receives further 
study before it is addressed.” Id., at 963.

We reject the basic premise of petitioner’s argument. As 
we have often stated, the “denial of a writ of certiorari im-
ports no expression of opinion upon the merits of the case.” 
United States v. Carver, 260 U. S. 482, 490 (1923) (Holmes, 
J.). Accord, Hughes Tool Co. n . Trans World Airlines, 
Inc., 409 U. S. 363, 366, n. 1 (1973); Brown v. Allen, 344 
U. S. 443, 489-497 (1953). The “variety of considerations 
[that] underlie denials of the writ,” Maryland v. Baltimore 
Radio Show, 338 U. S. 912, 917 (1950) (opinion of Frank-
furter, J.), counsels against according denials of certiorari 
any precedential value. Concomitantly, opinions accompa-
nying the denial of certiorari cannot have the same effect as 
decisions on the merits. We find that Allen n . Hardy is dis-
positive, and that petitioner cannot benefit from the rule an-
nounced in Batson.
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III

Petitioner’s second contention is that he has established a 
violation of the Equal Protection Clause under Sivain. Rec-
ognizing that he has not shown any systematic exclusion of 
blacks from petit juries in case after case, petitioner contends 
that when the prosecutor volunteers an explanation for the 
use of his peremptory challenges, Swain does not preclude 
an examination of the stated reasons to determine the legiti-
macy of the prosecutor’s motive. Brief for Petitioner 35 (cit-
ing Batson, 476 U. S., at 101, n. (White , J., concurring)). 
See Weathersby v. Morris, 708 F. 2d 1493, 1495-1496 (CA9 
1983) (supporting petitioner’s interpretation of Swain), cert, 
denied, 464 U. S. 1046 (1984).

Petitioner candidly admits that he did not raise the Swain 
claim at trial or on direct appeal. Brief for Petitioner 38-39. 
Because of this failure, petitioner has forfeited review of 
the claim in the Illinois courts. “It is well established that 
‘where an appeal was taken from a conviction, the judgment 
of the reviewing court is res judicata as to all issues actually 
raised, and those that could have been presented but were 
not are deemed waived.’” People v. Gaines, 105 Ill. 2d 79, 
87-88, 473 N. E. 2d 868, 873 (1984) (citation omitted), cert, 
denied, 471 U. S. 1131 (1985). The default prevents peti-
tioner from raising the Swain claim in collateral proceedings 
under the Illinois Post-Conviction Hearing Act, Ill. Rev. 
Stat., ch. 38, 51122—1 et seq. (1987), unless fundamental fair-
ness requires that the default be overlooked. People n . 
Brown, 52 Ill. 2d 227, 230, 287 N. E. 2d 663, 665 (1972).

The fundamental fairness exception is a narrow one, and 
has been applied in limited circumstances. Compare People 
n . Goerger, 52 Ill. 2d 403, 406, 288 N. E. 2d 416, 418 (1972) 
(improper instruction on reasonable doubt “does not con-
stitute such fundamental unfairness as to obviate the res 
judicata and waiver doctrines”), with People v. Ikerd, 47 Ill. 
2d 211, 212, 265 N. E. 2d 120, 121 (1970) (fundamental fair-
ness exception applies “where the right relied on has been 
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recognized for the first time after the direct appeal”), and 
People n . Hamby, 32 Ill. 2d 291, 294-295, 205 N. E. 2d 456, 
458 (1965) (fundamental fairness exception applies to claims 
that defendant asked counsel to raise on direct appeal). It is 
clear that collateral relief would be unavailable to petitioner. 
See People v. Beamon, 31 Ill. App. 3d 145, 145-146, 333 
N. E. 2d 575, 575-576 (1975) (abstract of decision) (not invok-
ing fundamental fairness exception and holding that Swain 
claim not raised on direct appeal could not be raised for the 
first time in collateral proceedings). As a result, petitioner 
has exhausted his state remedies under 28 U. S. C. § 2254(b) 
with respect to the Swain claim. See Engle n . Isaac, 456 
U. S. 107, 125-126, n. 28 (1982); United States ex rel. Wil-
liams v. Brantley, 502 F. 2d 1383, 1385-1386 (CA7 1974).

Under Wainwright v. Sykes, 433 U. S. 72, 87-91 (1977), 
petitioner is barred from raising the Swain claim in a federal 
habeas corpus proceeding unless he can show cause for the 
default and prejudice resulting therefrom. See Engle n . 
Isaac, supra, at 113-114, 117, 124-135 (applying procedural 
default rule to claim that had never been raised in state 
court). Petitioner does not attempt to show cause for his 
default. Instead, he argues that the claim is not barred 
because it was addressed by the Illinois Appellate Court. 
Cf. Caldwell v. Mississippi, 472 U. S. 320, 327-328 (1985). 
We cannot agree with petitioner’s argument. The Illinois 
Appellate Court rejected petitioner’s Sixth Amendment fair 
cross section claim without mentioning the Equal Protection 
Clause on which Swain was based or discussing whether 
Swain allows a prosecutor to be questioned about his use of 
peremptory challenges once he volunteers an explanation. 
See People n . Teague, 108 Ill. App. 3d, at 895-896, 439 N. E. 
2d, at 1070. Accordingly, we hold that petitioner’s Swain 
claim is procedurally barred, and do not address its merits.

Our application of the procedural default rule here is con-
sistent with Harris v. Reed, ante, at 263, which holds that a 
“procedural default does not bar consideration of a federal 
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claim on either direct or habeas review unless the last state 
court rendering a judgment in the case ‘clearly and expressly’ 
states that its judgment rests on a state procedural bar” 
(citations and internal quotations omitted). The rule an-
nounced in Harris n . Reed assumes that a state court has had 
the opportunity to address a claim that is later raised in a 
federal habeas proceeding. It is simply inapplicable in a 
case such as this one, where the claim was never presented 
to the state courts. See ante, at 268-270 (O’Con no r , J., 
concurring).

IV

Petitioner’s third and final contention is that the Sixth 
Amendment’s fair cross section requirement applies to the 
petit jury. As we noted at the outset, Taylor expressly 
stated that the fair cross section requirement does not apply 
to the petit jury. See 419 U. S., at 538. Petitioner never-
theless contends that the ratio decidendi of Taylor cannot be 
limited to the jury venire, and he urges adoption of a new 
rule. Because we hold that the rule urged by petitioner 
should not be applied retroactively to cases on collateral re-
view, we decline to address petitioner’s contention.

A

In the past, the Court has, without discussion, often ap-
plied a new constitutional rule of criminal procedure to the 
defendant in the case announcing the new rule, and has con-
fronted the question of retroactivity later when a different 
defendant sought the benefit of that rule. See, e. g., Brown 
v. Louisiana, 447 U. S. 323 (1980) (addressing retroactivity 
of Burch v. Louisiana, 441 U. S. 130 (1979)); Robinson v. 
Neil, 409 U. S. 505 (1973) (addressing retroactivity of Waller 
n . Florida, 397 U. S. 387 (1970)); Stovall v. Denno, 388 
U. S. 293 (1967) (addressing retroactivity of United States v. 
Wade, 388 U. S. 218 (1967), and Gilbert v. California, 388 
U. S. 263 (1967)); Tehan v. Shott, 382 U. S. 406 (1966) (ad-
dressing retroactivity of Griffin v. California, 380 U. S. 609 
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(1965)). In several cases, however, the Court has addressed 
the retroactivity question in the very case announcing the 
new rule. See Morrissey v. Brewer, 408 U. S. 471, 490 
(1972); Witherspoon n . Illinois, 391 U. S. 510, 523, n. 22 
(1968). These two lines of cases do not have a unifying 
theme, and we think it is time to clarify how the question 
of retroactivity should be resolved for cases on collateral 
review.

The question of retroactivity with regard to petitioner’s 
fair cross section claim has been raised only in an amicus 
brief. See Brief for Criminal Justice Legal Foundation as 
Amicus Curiae 22-24. Nevertheless, that question is not 
foreign to the parties, who have addressed retroactivity with 
respect to petitioner’s Batson claim. See Brief for Peti-
tioner 21-32; Brief for Respondent 31-38. Moreover, our 
sua sponte consideration of retroactivity is far from novel. 
In Allen v. Hardy, we addressed the retroactivity of Batson 
even though that question had not been presented by the pe-
tition for certiorari or addressed by the lower courts. See 
478 U. S., at 261-262 (Mars hall , J., dissenting). See also 
Mapp v. Ohio, 367 U. S. 643, 646, n. 3 (1961) (applying exclu-
sionary rule to the States even although such a course of ac-
tion was urged only by amicus curiae).

In our view, the question “whether a decision [announc-
ing a new rule should] be given prospective or retroactive 
effect should be faced at the time of [that] decision.” Mish-
kin, Foreword: the High Court, the Great Writ, and the Due 
Process of Time and Law, 79 Harv. L. Rev. 56, 64 (1965). 
Cf. Bowen v. United States, 422 U. S. 916, 920 (1975) (when 
“issues of both retroactivity and application of constitutional 
doctrine are raised,” the retroactivity issue should be decided 
first). Retroactivity is properly treated as a threshold ques-
tion, for, once a new rule is applied to the defendant in the 
case announcing the rule, evenhanded justice requires that 
it be applied retroactively to all who are similarly situated. 
Thus, before deciding whether the fair cross section require-
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ment should be extended to the petit jury, we should ask 
whether such a rule would be applied retroactively to the 
case at issue. This retroactivity determination would nor-
mally entail application of the Linkletter standard, but we be-
lieve that our approach to retroactivity for cases on collateral 
review requires modification.

It is admittedly often difficult to determine when a case 
announces a new rule, and we do not attempt to define the 
spectrum of what may or may not constitute a new rule for 
retroactivity purposes. In general, however, a case an-
nounces a new rule when it breaks new ground or imposes a 
new obligation on the States or the Federal Government. 
See, e. g., Rock v. Arkansas, 483 U. S. 44, 62 (1987) (per 
se rule excluding all hypnotically refreshed testimony in-
fringes impermissibly on a criminal defendant’s right to 
testify on his behalf); Ford v. Wainwright, 477 U. S. 399, 410 
(1986) (Eighth Amendment prohibits the execution of prison-
ers who are insane). To put it differently, a case announces 
a new rule if the result was not dictated by precedent existing 
at the time the defendant’s conviction became final. See 
generally Truesdale v. Aiken, 480 U. S. 527, 528-529 (1987) 
(Powell, J., dissenting). Given the strong language in Tay-
lor and our statement in Akins v. Texas, 325 U. S. 398, 403 
(1945), that “[f ]airness in [jury] selection has never been held 
to require proportional representation of races upon a jury,” 
application of the fair cross section requirement to the petit 
jury would be a new rule.1 *

‘The dissent asserts that petitioner’s fair cross section claim does not 
embrace the concept of proportional representation on the petit jury. 
Post, at 340-342. Although petitioner disavows such representation at 
the beginning of his brief, he later advocates adoption of the standard 
set forth in Duren n . Missouri, 439 U. S. 357 (1979), as a way of determin-
ing whether there has been a violation of the fair cross section require-
ment. See Brief for Petitioner 15-16. In order to establish a prima facie 
violation of the fair cross section requirement under Duren, a defendant 
must show: (1) that the “group alleged to be excluded is a ‘distinctive’ 
group in the community”; (2) that the representation of the group “is not
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Not all new rules have been uniformly treated for retro-
activity purposes. Nearly a quarter of a century ago, in 
Linkletter, the Court attempted to set some standards by 
which to determine the retroactivity of new rules. The 
question in Linkletter was whether Mapp v. Ohio, which 
made the exclusionary rule applicable to the States, should 
be applied retroactively to cases on collateral review. The 
Court determined that the retroactivity of Mapp should be 
determined by examining the purpose of the exclusionary 
rule, the reliance of the States on prior law, and the effect on 
the administration of justice of a retroactive application of 
the exclusionary rule. Using that standard, the Court held 
that Mapp would only apply to trials commencing after that 
case was decided. 381 U. S., at 636-640.

The Linkletter retroactivity standard has not led to con-
sistent results. Instead, it has been used to limit application 
of certain new rules to cases on direct review, other new 
rules only to the defendants in the cases announcing such 
rules, and still other new rules to cases in which trials have 
not yet commenced. See Desist n . United States, 394 U. S. 
244, 256-257 (1969) (Harlan, J., dissenting) (citingexamples).

fair and reasonable in relation to the number of such persons in the commu-
nity”; and (3) that the underrepresentation of the group “is due to system-
atic exclusion of the group in the jury-selection process.” 439 U. S., at 
364. The second prong of Duren is met by demonstrating that the group 
is underrepresented in proportion to its position in the community as 
documented by census figures. Id., at 364-366. If petitioner must meet 
this prong of Duren to prevail, it is clear that his fair cross section claim is 
properly characterized as requiring “fair and reasonable” proportional 
representation on the petit jury. Petitioner recognizes this, as he com-
pares the percentage of blacks in his petit jury to the percentage of blacks 
in the population of Cook County, Illinois, from which the petit jury was 
drawn. See Brief for Petitioner 17-18 (arguing that blacks were under- 
represented on petitioner’s petit jury by 25.62%). In short, the very 
standard that petitioner urges us to adopt includes, and indeed requires, 
the sort of proportional analysis we declined to endorse in Akins v. Texas, 
325 U. S. 398, 403 (1945), and Taylor n . Louisiana, 419 U. S. 522, 538 
(1975).
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Not surprisingly, commentators have “had a veritable field 
day” with the Linkletter standard, with much of the dis-
cussion being “more than mildly negative.” Beytagh, Ten 
Years of Non-Retroactivity: A Critique and a Proposal, 61 
Va. L. Rev. 1557, 1558, and n. 3 (1975) (citing sources).

Application of the Linkletter standard led to the disparate 
treatment of similarly situated defendants on direct review. 
For example, in Miranda v. Arizona, 384 U. S. 436, 467- 
473 (1966), the Court held that, absent other effective meas-
ures to protect the Fifth Amendment privilege against self-
incrimination, a person in custody must be warned prior to 
interrogation that he has certain rights, including the right 
to remain silent. The Court applied that new rule to the de-
fendants in Miranda and its companion cases, and held that 
their convictions could not stand because they had been in-
terrogated without the proper warnings. Id., at 491-499. 
In Johnson v. New Jersey, 384 U. S. 719, 733-735 (1966), the 
Court held, under the Linkletter standard, that Miranda 
would only be applied to trials commencing after that deci-
sion had been announced. Because the defendant in John-
son, like the defendants in Miranda, was on direct review of 
his conviction, see 384 U. S., at 721, the Court’s refusal to 
give Miranda retroactive effect resulted in unequal treat-
ment of those who were similarly situated. This inequity 
also generated vehement criticism. See, e. g., A. Bickel, 
The Supreme Court and the Idea of Progress 54-57 (1978) 
(decrying the “plain” injustice in Johnson and suggesting 
that the Court should have distinguished between direct and 
collateral review for purposes of retroactivity).

Dissatisfied with the Linkletter standard, Justice Harlan 
advocated a different approach to retroactivity. He argued 
that new rules should always be applied retroactively to 
cases on direct review, but that generally they should not be 
applied retroactively to criminal cases on collateral review. 
See Mackey v. United States, 401 U. S. 667, 675 (1971) (opin-



304 OCTOBER TERM, 1988

Opinion of O’Conno r , J. 489 U. S.

ion concurring in judgments in part and dissenting in part); 
Desist, 394 U. S., at 256 (dissenting opinion).

In Griffith v. Kentucky, 479 U. S. 314 (1987), we rejected 
as unprincipled and inequitable the Linkletter standard for 
cases pending on direct review at the time a new rule is 
announced, and adopted the first part of the retroactivity 
approach advocated by Justice Harlan. We agreed with Jus-
tice Harlan that “failure to apply a newly declared constitu-
tional rule to criminal cases pending on direct review violates 
basic norms of constitutional adjudication.” 479 U. S., at 
322. We gave two reasons for our decision. First, because 
we can only promulgate new rules in specific cases and cannot 
possibly decide all cases in which review is sought, “the in-
tegrity of judicial review” requires the application of the new 
rule to “all similar cases pending on direct review.” Id., at 
323. We quoted approvingly from Justice Harlan’s separate 
opinion in Mackey, supra, at 679:

“ ‘If we do not resolve all cases before us on direct re-
view in light of our best understanding of governing con-
stitutional principles, it is difficult to see why we should 
so adjudicate any case at all. ... In truth, the Court’s 
assertion of power to disregard current law in adjudicat-
ing cases before us that have not already run the full 
course of appellate review is quite simply an assertion 
that our constitutional function is not one of adjudication 
but in effect of legislation.’” 479 U. S., at 323.

Second, because “selective application of new rules violates 
the principle of treating similarly situated defendants the 
same,” we refused to continue to tolerate the inequity that 
resulted from not applying new rules retroactively to defend-
ants whose cases had not yet become final. Id., at 323-324 
(citing Desist, supra, at 258-259 (Harlan, J., dissenting)). 
Although new rules that constituted clear breaks with the 
past generally were not given retroactive effect under the 
Linkletter standard, we held that “a new rule for the conduct 
of criminal prosecutions is to be applied retroactively to all 
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cases, state or federal, pending on direct review or not yet 
final, with no exception for cases in which the new rule con-
stitutes a ‘clear break’ with the past.” 479 U. S., at 328.

The Linkletter standard also led to unfortunate disparity in 
the treatment of similarly situated defendants on collateral 
review. An example will best illustrate the point. In Ed-
wards n . Arizona, 451 U. S. 477, 484-487 (1981), the Court 
held that once a person invokes his right to have counsel 
present during custodial interrogation, a valid waiver of that 
right cannot be inferred from the fact that the person re-
sponded to police-initiated questioning. It was not until 
Solem v. Stumes, 465 U. S. 638 (1984), that the Court held, 
under the Linkletter standard, that Edwards was not to be 
applied retroactively to cases on collateral review. In the 
interim, several lower federal courts had come to the oppo-
site conclusion and had applied Edwards to cases that had 
become final before that decision was announced. See Witt 
v. Wainwright, 714 F. 2d 1069, 1072-1074 (CA11 1983); Sock-
well v. Maggio, 709 F. 2d 341, 343-344 (CA5 1983); McCree n . 
Housewright, 689 F. 2d 797, 800-802 (CA8 1982), cert, denied 
sub nom. McCree v. Lockhart, 460 U. S. 1088 (1983). Thus, 
some defendants on collateral review whose Edwards claims 
were adjudicated prior to Stumes received the benefit of Ed-
wards, while those whose Edwards claims had not been ad-
dressed prior to Stumes did not. This disparity in treatment 
was a product of two factors: our failure to treat retroactivity 
as a threshold question and the Linkletter standard’s inability 
to account for the nature and function of collateral review. 
Having decided to rectify the first of those inadequacies, see 
supra, at 300-301, we now turn to the second.

B

Justice Harlan believed that new rules generally should not 
be applied retroactively to cases on collateral review. He 
argued that retroactivity for cases on collateral review could 
“be responsibly [determined] only by focusing, in the first in-



306 OCTOBER TERM, 1988

Opinion of O’Conno r , J. 489 U. S.

stance, on the nature, function, and scope of the adjudicatory 
process in which such cases arise. The relevant frame of ref-
erence, in other words, is not the purpose of the new rule 
whose benefit the [defendant] seeks, but instead the pur-
poses for which the writ of habeas corpus is made available.” 
Mackey, 401 U. S., at 682 (opinion concurring in judgments 
in part and dissenting in part). With regard to the nature of 
habeas corpus, Justice Harlan wrote:

“Habeas corpus always has been a collateral remedy, 
providing an avenue for upsetting judgments that have 
become otherwise final. It is not designed as a substi-
tute for direct review. The interest in leaving con-
cluded litigation in a state of repose, that is, reducing the 
controversy to a final judgment not subject to further ju-
dicial revision, may quite legitimately be found by those 
responsible for defining the scope of the writ to outweigh 
in some, many, or most instances the competing interest 
in readjudicating convictions according to all legal stand-
ards in effect when a habeas petition is filed.” Id. at 
682-683.

Given the “broad scope of constitutional issues cognizable on 
habeas,” Justice Harlan argued that it is “sounder, in adjudi-
cating habeas petitions, generally to apply the law prevailing 
at the time a conviction became final than it is to seek to 
dispose of [habeas] cases on the basis of intervening changes 
in constitutional interpretation.” Id., at 689. As he had 
explained in Desist, “the threat of habeas serves as a neces-
sary additional incentive for trial and appellate courts 
throughout the land to conduct their proceedings in a manner 
consistent with established constitutional standards. In 
order to perform this deterrence function, . . . the habeas 
court need only apply the constitutional standards that pre-
vailed at the time the original proceedings took place.” 394 
U. S., at 262-263. See also Stumes, 465 U. S., at 653 (Pow-
ell, J., concurring in judgment) (“Review on habeas to deter-
mine that the conviction rests upon correct application of the
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law in effect at the time of the conviction is all that is re-
quired to ‘forc[e] trial and appellate courts ... to toe the 
constitutional mark’ ”) (citation omitted).

Justice Harlan identified only two exceptions to his general 
rule of nonretroactivity for cases on collateral review. First, 
a new rule should be applied retroactively if it places “cer-
tain kinds of primary, private individual conduct beyond the 
power of the criminal law-making authority to proscribe.” 
Mackey, 401 U. S., at 692. Second, a new rule should be ap-
plied retroactively if it requires the observance of “those 
procedures that . . . are ‘implicit in the concept of ordered 
liberty.’” Id., at 693 (quoting Palko v. Connecticut, 302 
U. S. 319, 325 (1937) (Cardozo, J.)).

Last Term, in Yates v. Aiken, 484 U. S. 211 (1988), we 
were asked to decide whether the rule announced in Francis 
v. Franklin, 471 U. S. 307 (1985), should be applied to a de-
fendant on collateral review at the time that case was de-
cided. We held that Francis did not announce a new rule 
because it “was merely an application of the principle that 
governed our decision in Sandstrom v. Montana [,442 U. S. 
510 (1979)], which had been decided before [the defendant’s] 
trial took place.” 484 U. S., at 216-217. We therefore 
found it unnecessary to adopt Justice Harlan’s view of retro-
activity for cases on collateral review. We stated, however, 
that our recent decisions had noted, as had Justice Harlan, 
“the important distinction between direct review and col-
lateral review.” Id., at 215. See also Pennsylvania v. 
Finley, 481 U. S. 551, 555 (1987) (distinguishing between 
direct and collateral review for purposes of Sixth Amend-
ment right to counsel on appeal). Indeed, we have expressly 
reconciled some of our retroactivity decisions with Justice 
Harlan’s approach. See Shea v. Louisiana, 470 U. S. 51, 
58, n. 4 (1985) (giving Edwards retroactive effect on direct, 
but not collateral, review “is fully congruent with both as-
pects of the approach to retroactivity propounded by Justice 
Harlan”).
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We agree with Justice Harlan’s description of the function 
of habeas corpus. “[T]he Court never has defined the scope 
of the writ simply by reference to a perceived need to assure 
that an individual accused of crime is afforded a trial free of 
constitutional error.” Kuhlmann n . Wilson, 477 U. S. 436, 
447 (1986) (plurality opinion). Rather, we have recognized 
that interests of comity and finality must also be considered 
in determining the proper scope of habeas review. Thus, if a 
defendant fails to comply with state procedural rules and is 
barred from litigating a particular constitutional claim in 
state court, the claim can be considered on federal habeas 
only if the defendant shows cause for the default and actual 
prejudice resulting therefrom. See Wainwright n . Sykes, 
433 U. S., at 87-91. We have declined to make the applica-
tion of the procedural default rule dependent on the magni-
tude of the constitutional claim at issue, see Engle n . Isaac, 
456 U. S., at 129, or on the State’s interest in the enforce-
ment of its procedural rule, see Murray v. Carrier, 477 U. S. 
478, 493-496 (1986).

This Court has not “always followed an unwavering line in 
its conclusions as to the availability of the Great Writ. Our 
development of the law of federal habeas corpus has been at-
tended, seemingly, with some backing and filling.” Fay n . 
Noia, 372 U. S. 391, 411-412 (1963). See also Stone v. Pow-
ell, 428 U. S. 465, 475-476 (1976). Nevertheless, it has long 
been established that a final civil judgment entered under a 
given rule of law may withstand subsequent judicial change 
in that rule. In Chicot County Drainage District v. Baxter 
State Bank, 308 U. S. 371 (1940), the Court held that a judg-
ment based on a jurisdictional statute later found to be 
unconstitutional could have res judicata effect. The Court 
based its decision in large part on finality concerns. “The 
actual existence of a statute, prior to such a determination [of 
unconstitutionality], is an operative fact and may have conse-
quences which cannot justly be ignored. The past cannot al-
ways be erased by a new judical declaration. . . . Questions of
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. . . prior determinations deemed to have finality and acted 
upon accordingly . . . demand examination.” Id., at 374. 
Accord, Rooker v. Fidelity Trust Co., 263 U. S. 413, 415 
(1923) (“Unless and until . . . reversed or modified” on ap-
peal, an erroneous constitutional decision is “an effective and 
conclusive adjudication”); Thompson v. Tolmie, 2 Pet. 157, 
169 (1829) (errors or mistakes of court with competent juris-
diction “cannot be corrected or examined when brought up 
collaterally”).

These underlying considerations of finality find significant 
and compelling parallels in the criminal context. Application 
of constitutional rules not in existence at the time a convic-
tion became final seriously undermines the principle of final-
ity which is essential to the operation of our criminal justice 
system. Without finality, the criminal law is deprived of 
much of its deterrent effect. The fact that life and liberty 
are at stake in criminal prosecutions “shows only that ‘con-
ventional notions of finality’ should not have as much place in 
criminal as in civil litigation, not that they should have none.” 
Friendly, Is Innocence Irrelevant? Collateral Attacks on 
Criminal Judgments, 38 U. Chi. L. Rev. 142, 150 (1970). 
“[I]f a criminal judgment is ever to be final, the notion of 
legality must at some point include the assignment of final 
competence to determine legality.” Bator, Finality in Crim-
inal Law and Federal Habeas Corpus for State Prisoners, 76 
Harv. L. Rev. 441, 450-451 (1963) (emphasis omitted). See 
also Mackey, 401 U. S., at 691 (Harlan, J., concurring in 
judgments in part and dissenting in part) (“No one, not crimi-
nal defendants, not the judicial system, not society as a whole 
is benefited by a judgment providing a man shall tentatively 
go to jail today, but tomorrow and every day thereafter his 
continued incarceration shall be subject to fresh litigation”).

As explained by Professor Mishkin:

“From this aspect, the Linkletter problem becomes not 
so much one of prospectivity or retroactivity of the rule 
but rather of the availability of collateral attack—in 
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[that] case federal habeas corpus—to go behind the oth-
erwise final judgment of conviction. . . . For the poten-
tial availability of collateral attack is what created the 
‘retroactivity’ problem of Linkletter in the first place; 
there seems little doubt that without that possibility the 
Court would have given short shrift to any arguments 
for ‘prospective limitation’ of the Mapp rule.” Fore-
word, 79 Harv. L. Rev., at 77-78 (footnote omitted).

See also Bender, The Retroactive Effect of an Overruling 
Constitutional Decision: Mapp n . Ohio, 110 U. Pa. L. Rev. 
650, 655-656 (1962).

The “costs imposed upon the State[s] by retroactive appli-
cation of new rules of constitutional law on habeas corpus . . . 
generally far outweigh the benefits of this application.” 
Stumes, 465 U. S., at 654 (Powell, J., concurring in judg-
ment). In many ways the application of new rules to cases 
on collateral review may be more intrusive than the enjoining 
of criminal prosecutions, cf. Younger v. Harris, 401 U. S. 37, 
43-54 (1971), for it continually forces the States to marshal 
resources in order to keep in prison defendants whose trials 
and appeals conformed to then-existing constitutional stand-
ards. Furthermore, as we recognized in Engle v. Isaac, 
“[s]tate courts are understandably frustrated when they 
faithfully apply existing constitutional law only to have a fed-
eral court discover, during a [habeas] proceeding, new con-
stitutional commands.” 456 U. S., at 128, n. 33. See also 
Brown v. Allen, 344 U. S., at 534 (Jackson, J., concurring in 
result) (state courts cannot “anticipate, and so comply with, 
this Court’s due process requirements or ascertain any stand-
ards to which this Court will adhere in prescribing them”).

We find these criticisms to be persuasive, and we now 
adopt Justice Harlan’s view of retroactivity for cases on col-
lateral review. Unless they fall within an exception to the 
general rule, new constitutional rules of criminal procedure 
will not be applicable to those cases which have become final 
before the new rules are announced.
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V

Petitioner’s conviction became final in 1983. As a result, 
the rule petitioner urges would not be applicable to this case, 
which is on collateral review, unless it would fall within an 
exception.

The first exception suggested by Justice Harlan—that a 
new rule should be applied retroactively if it places “cer-
tain kinds of primary, private individual conduct beyond the 
power of the criminal law-making authority to proscribe,” 
Mackey, 401 U. S., at 692 (opinion concurring in judgments 
in part and dissenting in part)—is not relevant here. Appli-
cation of the fair cross section requirement to the petit jury 
would not accord constitutional protection to any primary ac-
tivity whatsoever.

The second exception suggested by Justice Harlan—that a 
new rule should be applied retroactively if it requires the ob-
servance of “those procedures that . . . are ‘implicit in the 
concept of ordered liberty,”’ id., at 693 (quoting Palko, 302 
U. S., at 325)—we apply with a modification. The language 
used by Justice Harlan in Mackey leaves no doubt that he 
meant the second exception to be reserved for watershed 
rules of criminal procedure:

“Typically, it should be the case that any conviction free 
from federal constitutional error at the time it became 
final, will be found, upon reflection, to have been funda-
mentally fair and conducted under those procedures 
essential to the substance of a full hearing. However, 
in some situations it might be that time and growth in 
social capacity, as well as judicial perceptions of what 
we can rightly demand of the adjudicatory process, will 
properly alter our understanding of the bedrock proce-
dural elements that must be found to vitiate the fairness 
of a particular conviction. For example,, such, in my 
view, is the case with the right to counsel at trial now 
held a necessary condition precedent to any conviction 
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for a serious crime.” 401 U. S., at 693-694 (emphasis 
added).

In Desist, Justice Harlan had reasoned that one of the two 
principal functions of habeas corpus was “to assure that 
no man has been incarcerated under a procedure which cre-
ates an impermissibly large risk that the innocent will be 
convicted,” and concluded “from this that all ‘new’ constitu-
tional rules which significantly improve the pre-existing fact- 
finding procedures are to be retroactively applied on habeas.” 
394 U. S., at 262. In Mackey, Justice Harlan gave three 
reasons for shifting to the less defined Palko approach. 
First, he observed that recent precedent, particularly Kauf-
man n . United States, 394 U. S. 217 (1969) (permitting 
Fourth Amendment claims to be raised on collateral review), 
led “ineluctably ... to the conclusion that it is not a principal 
purpose of the writ to inquire whether a criminal convict did 
in fact commit the deed alleged.” 401 U. S., at 694. Sec-
ond, he noted that cases such as Coleman v. Alabama, 399 
U. S. 1 (1970) (invalidating lineup procedures in the absence 
of counsel), gave him reason to doubt the marginal effective-
ness of claimed improvements in factfinding. 401 U. S., at 
694-695. Third, he found “inherently intractable the pur-
ported distinction between those new rules that are designed 
to improve the factfinding process and those designed princi-
pally to further other values.” Id., at 695.

We believe it desirable to combine the accuracy element of 
the Desist version of the second exception with the Mackey 
requirement that the procedure at issue must implicate the 
fundamental fairness of the trial. Were we to employ the 
Palko test without more, we would be doing little more than 
importing into a very different context the terms of the de-
bate over incorporation. Compare Duncan v. Louisiana, 
391 U. S. 145, 171-193 (1968) (Harlan, J., dissenting), with 
Adamson v. California, 332 U. S. 46, 68-92 (1947) (Black, J., 
dissenting). Reviving the Palko test now, in this area of 
law, would be unnecessarily anachronistic. Cf. Benton v.
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Maryland, 395 U. S. 784, 794-795 (1969) (overruling Palko 
and incorporating the Double Jeopardy Clause). Moreover, 
since Mackey was decided, our cases have moved in the di-
rection of reaffirming the relevance of the likely accuracy 
of convictions in determining the available scope of habeas 
review. See, e. g., Kuhlmann v. Wilson, 477 U. S., at 454 
(plurality opinion) (a successive habeas petition may be en-
tertained only if the defendant makes a “colorable claim 
of factual innocence”); Murray v. Carrier, 477 U. S., at 496 
(“[W]here a constitutional violation has probably resulted 
in the conviction of one who is actually innocent, a federal 
habeas court may grant the writ even in the absence of a 
showing of cause for the procedural default”); Stone v. Pow-
ell, 428 U. S., at 491-492, n. 31 (removing Fourth Amend-
ment claims from the scope of federal habeas review if the 
State has provided a full and fair opportunity for litigation 
creates no danger of denying a “safeguard against compelling 
an innocent man to suffer an unconstitutional loss of liberty”). 
Finally, we believe that Justice Harlan’s concerns about the 
difficulty in identifying both the existence and the value of 
accuracy-enhancing procedural rules can be addressed by 
limiting the scope of the second exception to those new proce-
dures without which the likelihood of an accurate conviction 
is seriously diminished.

Because we operate from the premise that such procedures 
would be so central to an accurate determination of inno-
cence or guilt, we believe it unlikely that many such compo-
nents of basic due process have yet to emerge. We are also 
of the view that such rules are “best illustrated by recall-
ing the classic grounds for the issuance of a writ of habeas 
corpus—that the proceeding was dominated by mob violence; 
that the prosecutor knowingly made use of perjured tes-
timony; or that the conviction was based on a confession 
extorted from the defendant by brutal methods.” Rose n .
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Lundy, 455 U. S. 509, 544 (1982) (Stev ens , J., dissenting) 
(footnotes omitted).2

An examination of our decision in Taylor applying the fair 
cross section requirement to the jury venire leads inexorably 
to the conclusion that adoption of the rule petitioner urges 
would be a far cry from the kind of absolute prerequisite to 
fundamental fairness that is “implicit in the concept of or-
dered liberty.” The requirement that the jury venire be 
composed of a fair cross section of the community is based 
on the role of the jury in our system. Because the purpose 
of the jury is to guard against arbitrary abuses of power 
by interposing the commonsense judgment of the community 
between the State and the defendant, the jury venire can-
not be composed only of special segments of the population. 
“Community participation in the administration of the crimi-
nal law ... is not only consistent with our democratic heri-
tage but is also critical to public confidence in the fairness 
of the criminal justice system.” Taylor, 419 U. S., at 530. 
But as we stated in Daniel v. Louisiana, 420 U. S. 31, 32 
(1975), which held that Taylor was not to be given retro-
active effect, the fair cross section requirement “[does] not 

2 Because petitioner is not under sentence of death, we need not, and do 
not, express any views as to how the retroactivity approach we adopt 
today is to be applied in the capital sentencing context. We do, however, 
disagree with Just ice  Stev ens ’ suggestion that the finality concerns un-
derlying Justice Harlan’s approach to retroactivity are limited to “making 
convictions final,” and are therefore “wholly inapplicable to the capital sen-
tencing context.” Post, at 321, n. 3. As we have often stated, a criminal 
judgment necessarily includes the sentence imposed upon the defendant. 
See generally Flynt v. Ohio, 451 U. S. 619, 620 (1981) (per curiam). Col-
lateral challenges to the sentence in a capital case, like collateral challenges 
to the sentence in a noncapital case, delay the enforcement of the judgment 
at issue and decrease the possibility that “there will at some point be the 
certainty that comes with an end to litigation.” Sanders v. United States, 
373 U. S. 1, 25 (1963) (Harlan, J., dissenting). Cf. U. S. Dept, of Justice, 
Bureau of Justice Statistics, Capital Punishment 1987, p. 9 (1988) (table 10) 
(for the 10-year period from 1977-1987, the average elapsed time from the 
imposition of a capital sentence to execution was 77 months).
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rest on the premise that every criminal trial, or any particu-
lar trial, [is] necessarily unfair because it [is] not conducted in 
accordance with what we determined to be the requirements 
of the Sixth Amendment.” Because the absence of a fair 
cross section on the jury venire does not undermine the fun-
damental fairness that must underlie a conviction or seriously 
diminish the likelihood of obtaining an accurate conviction, 
we conclude that a rule requiring that petit juries be com-
posed of a fair cross section of the community would not be 
a “bedrock procedural element” that would be retroactively 
applied under the second exception we have articulated.

Were we to recognize the new rule urged by petitioner in 
this case, we would have to give petitioner the benefit of that 
new rule even though it would not be applied retroactively to 
others similarly situated. In the words of Justi ce  Bre n -
na n , such an inequitable result would be “an unavoidable 
consequence of the necessity that constitutional adjudications 
not stand as mere dictum.” Stovall v. Denno, 388 U. S., at 
301. But the harm caused by the failure to treat similarly 
situated defendants alike cannot be exaggerated: such in-
equitable treatment “hardly comports with the ideal of ‘ad-
ministration of justice with an even hand.’” Hankerson v. 
North Carolina, 432 U. S. 233, 247 (1977) (Powell, J., con-
curring in judgment) (quoting Desist, 394 U. S., at 255 
(Douglas, J., dissenting)). See also Fuller v. Alaska, 393 
U. S. 80, 82 (1968) (Douglas, J., dissenting) (if a rule is 
applied to the defendant in the case announcing the rule, it 
should be applied to all others similarly situated). Our re-
fusal to allow such disparate treatment in the direct review 
context led us to adopt the first part of Justice Harlan’s retro-
activity approach in Griffith. “The fact that the new rule 
may constitute a clear break with the past has no bearing 
on the ‘actual inequity that results’ when only one of many 
similarly situated defendants receives the benefit of the new 
rule.” 479 U. S., at 327-328.
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If there were no other way to avoid rendering advisory 
opinions, we might well agree that the inequitable treatment 
described above is “an insignificant cost for adherence to 
sound principles of decision-making.” Stovall v. Denno, 388 
U. S., at 301. But there is a more principled way of dealing 
with the problem. We can simply refuse to announce a new 
rule in a given case unless the rule would be applied retro-
actively to the defendant in the case and to all others simi-
larly situated. Cf. Bowen v. United States, 422 U. S., at 920 
(“This Court consistently has declined to address unsettled 
questions regarding the scope of decisions establishing new 
constitutional doctrine in cases in which it holds those de-
cisions nonretroactive. This practice is rooted in our re-
luctance to decide constitutional questions unnecessarily”) 
(citations omitted). We think this approach is a sound one. 
Not only does it eliminate any problems of rendering ad-
visory opinions, it also avoids the inequity resulting from 
the uneven application of new rules to similarly situated de-
fendants. We therefore hold that, implicit in the retroactiv-
ity approach we adopt today, is the principle that habeas cor-
pus cannot be used as a vehicle to create new constitutional 
rules of criminal procedure unless those rules would be ap-
plied retroactively to all defendants on collateral review 
through one of the two exceptions we have articulated. Be-
cause a decision extending the fair cross section requirement 
to the petit jury would not be applied retroactively to cases 
on collateral review under the approach we adopt today, we 
do not address petitioner’s claim.

For the reasons set forth above, the judgment of the Court 
of Appeals is affirmed.

It is so ordered.

Justi ce  White , concurring in part and concurring in the 
judgment.

I join Parts I, II, and III of Just ic e  O’Conn or ’s opinion. 
Otherwise, I concur only in the judgment.
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Our opinion in Stovall v. Denno, 388 U. S. 293, 297 (1967), 
authored by Just ice  Brenn an , articulated a three-factor 
formula for determining the retroactivity of decisions chang-
ing the constitutional rules of criminal procedure. The for-
mula, which applied whether a case was on direct review or 
arose in collateral proceedings, involved consideration of the 
purpose of the new rule, the extent of reliance on the old 
rule, and the effect on the administration of justice of retroac-
tive application of the new rule. In a series of cases, how-
ever, the Court has departed from Stovall and has held that 
decisions changing the governing rules in criminal cases will 
be applied retroactively to all cases then pending on direct re-
view, e. g., United States v. Johnson, 457 U. S. 537 (1982); 
Shea v. Louisiana, 470 U. S. 51 (1985); Griffith v. Kentucky, 
479 U. S. 314 (1987). I dissented in those cases, believing 
that Stovall was the sounder approach. Other Justices, in-
cluding the Chief  Justic e  and Justi ce  O’Con no r , joined 
my dissents in those cases. The Chief  Justic e  indicated in 
Shea and Griffith, and Justi ce  O’Con no r  has now con-
cluded, that the Stovall formula should also be abandoned in 
cases where convictions have become final and the issue of 
retroactivity arises in collateral proceedings.

I regret the course the Court has taken to this point, but 
cases like Johnson, Shea, and Griffith have been decided, 
and I have insufficient reason to continue to object to them. 
In light of those decisions, the result reached in Parts IV and 
V of Just ice  O’Conn or ’s  opinion is an acceptable application 
in collateral proceedings of the theories embraced by the 
Court in cases dealing with direct review, and I concur in 
that result. If we are wrong in construing the reach of the 
habeas corpus statutes, Congress can of course correct us; 
but because the Court’s recent decisions dealing with direct 
review appear to have constitutional underpinnings, see 
e. g., Griffith v. Kentucky, supra, at 322-323, correction 
of our error, if error there is, perhaps lies with us, not 
Congress.
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Justic e  Black mun , concurring in part and concurring in 
the judgment.

I join Part I of Just ic e  Steve ns ’ opinion, post this page 
and 319-323, concurring in part and concurring in the judg-
ment. So far as the petitioner’s claim based upon Swain v. 
Alabama, 380 U. S. 202 (1965), is concerned, I concur in the 
judgment.

Justi ce  Ste ven s , with whom Justi ce  Blac kmun  joins 
as to Part I, concurring in part and concurring in the 
judgment.

I
For the reasons stated in Part III of Justic e  Brenn an ’s  

dissent, post, at 342, I am persuaded this petitioner has al-
leged a violation of the Sixth Amendment.1 I also believe 
the Court should decide that question in his favor. I do not 
agree with Justi ce  O’Con no r ’s assumption that a ruling in 
petitioner’s favor on the merits of the Sixth Amendment 
issue would require that his conviction be set aside. See 
ante, at 300, 315.

When a criminal defendant claims that a procedural error 
tainted his conviction, an appellate court often decides 
whether error occurred before deciding whether that error 
requires reversal or should be classified as harmless. I 
would follow a parallel approach in cases raising novel ques-
tions of constitutional law on collateral review, first deter-

1 Of course the Constitution does not require that every 12-person jury 
proportionally represent a “fair cross section” of the community. See 
ante, at 299. But as Just ice  Bren na n  points out, post, at 341, and n. 8, 
petitioner does not claim such an entitlement. Petitioner does possess a 
right to have his petit jury selected by procedures that are “impartial.” 
See U. S. Const., Arndt. 6 (“In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed . . .”). It 
is clear to me that a procedure that allows a prosecutor to exclude all black 
venirepersons, without any reason for the exclusions other than their race 
appearing in the record, does not comport with the Sixth Amendment’s 
impartiality requirement.
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mining whether the trial process violated any of the peti-
tioner’s constitutional rights and then deciding whether the 
petitioner is entitled to relief. If error occurred, factors 
relating to retroactivity—most importantly, the magnitude 
of unfairness—should be examined before granting the peti-
tioner relief. Proceeding in reverse, a plurality of the Court 
today declares that a new rule should not apply retroactively 
without ever deciding whether there is such a rule.2

In general, I share Justice Harlan’s views about retroactiv-
ity. See Mackey v. United States, 401 U. S. 667, 675-702 
(1971) (opinion concurring in judgments in part and dissent-
ing in part); Desist v. United States, 394 U. S. 244, 256-269 
(1969) (dissenting opinion). Thus I joined the Court in hold-
ing that, as Justice Harlan had urged, new criminal proce-
dural rules should be applied to all defendants whose convic-
tions are not final when the rule is announced. Griffith v. 
Kentucky, 479 U. S. 314 (1987). I also agree with Justice 
Harlan that defendants seeking collateral review should not 
benefit from new rules unless those rules “fre[e] individuals 
from punishment for conduct that is constitutionally pro-
tected” or unless the original trial entailed elements of funda-
mental unfairness. Mackey, supra, at 693. Thus, although 
I question the propriety of making such an important change 
in the law without briefing or argument, cf. Allen n . Hardy,

2 The plurality states that retroactivity questions ought to be decided at 
the same time a new rule of criminal procedure is announced. See ante, at 
300. I agree that this should be the approach in most instances. By de-
claring retroactivity to be the “threshold question,” ibid., however, the 
plurality inverts the proper order of adjudication. Among other things, 
until a rule is set forth, it would be extremely difficult to evaluate whether 
the rule is “new” at all. If it is not, of course, no retroactivity question 
arises. See, e. g., Yates v. Aiken, 484 U. S. 211 (1988); Lee v. Missouri, 
439 U. S. 461 (1979) (per curiam); accord, ante, at 300, 307. I note too 
that in Witherspoon v. Illinois, 391 U. S. 510, 523, n. 22 (1968), which the 
plurality cites to support its simultaneous decision guideline, retroactivity 
was addressed only after establishment of the new constitutional rule.
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478 U. S. 255, 261-262 (1986) (Mar sha ll , J., dissenting), I 
am persuaded that the Court should adopt Justice Harlan’s 
analysis of retroactivity for habeas corpus cases as well for 
cases still on direct review. See ante, at 305-310.

I do not agree, however, with the plurality’s dicta propos-
ing a “modification” of Justice Harlan’s fundamental fairness 
exception. See ante, at 311-316. “[I]t has been the law, 
presumably for at least as long as anyone currently in jail has 
been incarcerated,” Justice Harlan wrote, “that procedures 
utilized to convict them must have been fundamentally fair, 
that is, in accordance with the command of the Fourteenth 
Amendment that ‘[n]o State shall . . . deprive any person 
of life, liberty, or property, without due process of law.’” 
Mackey, 401 U. S., at 689. He continued:

“[T]he writ ought always to lie for claims of nonobser-
vance of those procedures that, as so aptly described by 
Mr. Justice Cardozo in Palko v. Connecticut, 302 U. S. 
319, 325 (1937), are ‘implicit in the concept of ordered 
liberty.’ Typically, it should be the case that any con-
viction free from federal constitutional error at the time 
it became final, will be found, upon reflection, to have 
been fundamentally fair and conducted under those pro-
cedures essential to the substance of a full hearing. 
However, in some situations it might be that time and 
growth in social capacity, as well as judicial perceptions 
of what we can rightly demand of the adjudicatory proc-
ess, will properly alter our understanding of the bedrock 
procedural elements that must be found to vitiate the 
fairness of a particular conviction.” Id., at 693.

In embracing Justice Cardozo’s notion that errors “violat[ing] 
those ‘fundamental principles of liberty and justice which lie 
at the base of all our civil and political institutions,’” Palko 
n . Connecticut, 302 U. S. 319, 328 (1937) (quoting Hebert 
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v. Louisiana, 272 U. S. 312, 316 (1926)), must be rectified, 
Justice Harlan expressly rejected a previous statement link-
ing the fundamental fairness exception to factual innocence. 
Mackey, supra, at 694; see Desist, supra, at 262.

The plurality wrongly resuscitates Justice Harlan’s early 
view, indicating that the only procedural errors deserving 
correction on collateral review are those that undermine “an 
accurate determination of innocence or guilt. . . .” See 
ante, at 313. I cannot agree that it is “unnecessarily anach-
ronistic,” ante, at 312, to issue a writ of habeas corpus to a 
petitioner convicted in a manner that violates fundamental 
principles of liberty. Furthermore, a touchstone of factual 
innocence would provide little guidance in certain important 
types of cases, such as those challenging the constitutionality 
of capital sentencing hearings.3 Even when assessing er-

8 A major reason that Justice Harlan espoused limited retroactivity in 
collateral proceedings was the interest in making convictions final, an in-
terest that is wholly inapplicable to the capital sentencing context. As he 
explained:
“It is, I believe, a matter of fundamental import that there be a visible end 
to the litigable aspect of the criminal process. Finality in the criminal law 
is an end which must always be kept in plain view. See, e. g., Fay v. 
Noia, 372 U. S.[ 391,] 445 [(1963)] (Clark, J., dissenting); Spencer v. 
Texas, 385 U. S. 554, 583 (1967) (Warren, C. J., concurring and dissent-
ing). See also Bator, Finality in Criminal Law and Federal Habeas Cor-
pus for State Prisoners, 76 Harv. L. Rev. 441 (1963); Friendly, Is Inno-
cence Irrelevant? Collateral Attack on Criminal Judgments, 38 U. Chi. L. 
Rev. 142, 146-151 (1970). As I have stated before, ‘Both the individual 
criminal defendant and society have an interest in insuring that there will 
at some point be the certainty that comes with an end to litigation, and that 
attention will ultimately be focused not on whether a conviction was free 
from error but rather on whether the prisoner can be restored to a useful 
place in the community.’ Sanders v. United States, 373 U. S.[ 1,] 24-25 
[(1963)] (Harlan, J., dissenting). At some point, the criminal process, if it 
is to function at all, must turn its attention from whether a man ought 
properly to be incarcerated to how he is to be treated once convicted. If 
law, criminal or otherwise, is worth having and enforcing, it must at some 
time provide a definitive answer to the questions litigants present or else it 
never provides an answer at all. Surely it is an unpleasant task to strip a
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rors at the guilt phase of a trial, factual innocence is too capri-
cious a factor by which to determine if a procedural change is 
sufficiently “tedrocfc” or “watershed” to justify application of 
the fundamental fairness exception. See ante, at 311. In 
contrast, given our century-old proclamation that the Con-
stitution does not allow exclusion of jurors because of race, 
Strauder v. West Virginia, 100 U. S. 303 (1880), a rule pro-
moting selection of juries free from racial bias clearly impli-
cates concerns of fundamental fairness.

As a matter of first impression, therefore, I would con-
clude that a guilty verdict delivered by a jury whose im-
partiality might have been eroded by racial prejudice is fun-
damentally unfair. Constraining that conclusion is the 
Court’s holding in Allen n . Hardy, 478 U. S. 255 (1986) (per 
curiam)—an opinion I did not join—that Batson v. Kentucky, 
476 U. S. 79 (1986), cannot be applied retroactively to permit 
collateral review of convictions that became final before it 
was decided. It is true that the Batson decision rested on 
the Equal Protection Clause of the Fourteenth Amendment 
and that this case raises a Sixth Amendment issue. In both 
cases, however, petitioners pressed their objections to the 
jury selection on both grounds. See ante, at 293; Batson v. 
Kentucky, supra, at 83. Both cases concern the constitu-
tionality of allowing the use of peremptories to yield a jury 
that may be biased against a defendant on account of race. 
Identical practical ramifications will ensue from our holdings 
in both cases. Thus if there is no fundamental unfairness in 
denying retroactive relief to a petitioner denied his Four-
teenth Amendment right to a fairly chosen jury, as the Court

man of his freedom and subject him to institutional restraints. But this 
does not mean that in so doing, we should always be halting or tentative. 
No one, not criminal defendants, not the judicial system, not society as 
a whole is benefited by a judgment providing a man shall tentatively go 
to jail today, but tomorrow and every day thereafter his continued incar-
ceration shall be subject to fresh litigation on issues already resolved.” 
Mackey v. United States, 401 U. S. 667, 690-691 (1971) (opinion concurring 
in judgments in part and dissenting in part).
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held in Allen,4 there cannot be fundamental unfairness in de-
nying this petitioner relief for the violation of his Sixth 
Amendment right to an impartial jury. I therefore agree 
that the judgment of the Court of Appeals must be affirmed.5

II
I do not, however, agree with the Court’s disposition of the 

contention that the prosecutor violated the Equal Protection 
Clause by using peremptory challenges to exclude black per-
sons from petitioner’s jury. Ante, at 297-299. The basis for 
this claim is Swain v. Alabama, 380 U. S. 202 (1965), which 
reaffirmed that equal protection requires that jurors “ ‘be se-
lected as individuals, on the basis of individual qualifications, 
and not as members of a race.’ ” Id., at 204 (quoting Cassell 
v. Texas, 339 U. S. 282, 286 (1950) (plurality opinion)). Dis-
cussing how a defendant might prove purposeful racial dis-
crimination in jury selection, the Court stated:

“In the light of the purpose of the peremptory system 
and the function it serves in a pluralistic society in con-
nection with the institution of jury trial, we cannot hold 
that thé Constitution requires an examination of the 
prosecutor’s reasons for the exercise of his challenges in 
any given case. The presumption in any particular case 
must be that the prosecutor is using the State’s chal-
lenges to obtain a fair and impartial jury to try the case 
before the court. The presumption is not overcome and 
the prosecutor therefore subjected to examination by 
allegations that in the case at hand all Negroes were re-

4Cf. Rose v. Lundy, 455 U. S. 509, 544, n. 8 (1982) (Stev ens , J., dis-
senting) (“In ruling that a constitutional principle is not to be applied retro-
actively, the Court implicitly suggests that the right is not necessary to 
ensure the integrity of the underlying judgment; the Court certainly would 
not allow claims of such magnitude to remain unremedied”).

5 In addition, because I agree that the opinions in McCray v. New York, 
461 U. S. 961 (1983), do not afford petitioner a ground for retroactive appli-
cation of Batson v. Kentucky, 476 U. S. 79 (1986), I join Part II of this 
Court’s opinion.
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moved from the jury or that they were removed because 
they were Negroes.” 380 U. S., at 222.

The Court of Appeals rejected petitioner’s claim because he 
“did not specifically raise [it] in the state court,” 820 F. 2d 
832, 834, n. 6 (CA7 1987) (en banc), and because he had not 
rebutted the Swain presumption by “showing] the prosecu-
tor’s systematic use of peremptory challenges against Ne-
groes over a period of time.” 380 U. S., at 227. It thus 
ignored the import of petitioner’s claim; i. e., that a prose-
cutor who volunteers explanations for using peremptories 
erases the Swain presumption, so that the trial judge should 
examine whether the race-neutral explanations are genuine 
or pretextual.

Petitioner’s trial counsel twice moved for a mistrial on the 
ground that the prosecutor impermissibly had exercised pe-
remptory challenges to effect an all-white jury. The pros-
ecutor responded that “numerous individuals that were ex-
cused were of very young years. There was an attempt, 
your Honor, to have a balance of an equal number of men and 
women . . . .” App. 3.6 With little comment the trial court 

6 The colloquy surrounding the second motion for mistrial, made after 
the jury had been selected, was as follows:

“MR. MOTTA [defense counsel]: As the Court is aware State exercised 
10 peremptory challenges and each challenge excused a black person. I 
feel that my client is entitled to a jury of his peers, your Honor. I feel that 
he is being denied this. I would ask the Court for a mistrial.

“MR. ANGAROLA [prosecutor]: We exercised more than 10 challenges. 
In fact we exercised 11 challenges and didn’t just excuse black individuals. 
Counsel is incorrect when he stat[e]s that.

“In fact, your Honor, one of the challenges, peremptory challenges exer-
cised was against a white woman. In addition, your Honor, numerous in-
dividuals that were excused were of very young years. There was an at-
tempt, your Honor, to have a balance of an equal number of men and 
women as the jury is now comprised there are seven men and five women 
sitting on the jury.

“We feel that counsel’s motion is totally improper.
“MR. MOTTA: If I may respond to that briefly, your Honor, State exer-

cised 10 peremptory challenges, all of 10 black people were excused; that
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denied the mistrial motions. There is substantial force 
to petitioner’s argument that the volunteered explanations 
made this more than the “ordinary exercise of challenges” to 
which Swain’s systematic proof requirement applies, Swain, 
supra, at 227, and that the trial court erred by failing to scru-
tinize the prosecutor’s excuses.* 7

I note, however, that petitioner never presented his Swain 
claim to the state courts before including it in the instant 
federal habeas petition. In Rose v. Lundy, 455 U. S. 509 
(1982), the Court announced that a habeas petition containing 
exhausted and unexhausted claims must be dismissed. Lit-
eral adherence to that pronouncement would require that this 
case be remanded to the District Court with instructions to 
dismiss the petition without consideration of the exhausted 
Sixth Amendment claim. The Court avoids this result by 

their one peremptory challenge for an alternate juror excused, I believe, a 
white woman. I think the record will reflect that ages and background of 
the individuals that were excused. They were all to sit on the regular 
jury. I am not talking about the alternate, the one white alternate that 
was excused by the State.

“MR. ANGAROLA: As your Honor previously pointed out, counsel him-
self excluded a black, Mrs. McCleary, your Honor, who was a black individ-
ual who was accepted by the People, and he excused her.

“THE COURT: Counsel, I feel that it would appear that the jury ap-
pears to be a fair jury. I will deny your motion.” App. 3-4.

7 Recently the Court of Appeals for the Eighth Circuit employed this 
theory to hold that a prosecutor’s volunteering of explanations for his use 
of peremptory challenges overcame the Swain presumption. Garrett v. 
Morris, 815 F. 2d 509, cert, denied sub nom. Jones v. Garrett, 484 U. S. 
898 (1987). Upon examination the court concluded that the explanations 
were pretexts for purposeful discrimination; therefore, it remanded for re-
trial or release of the petitioner on a writ of habeas corpus. 815 F. 2d, at 
514. See also Weathersby v. Morris, 708 F. 2d 1493 (CA9 1983), cert, de-
nied, 464 U. S. 1046 (1984). Cf. Batson, supra, at 101, n. (Whit e , J., con-
curring) (“Nor would it have been inconsistent with Swain for the trial 
judge to invalidate peremptory challenges of blacks if the prosecutor, in 
response to an objection to his strikes, stated that he struck blacks because 
he believed they were not qualified to serve as jurors, especially in the trial 
of a black defendant”).
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holding that “petitioner has forfeited review of the claim in 
the Illinois courts” and thus exhausted his state remedies. 
Ante, at 297. It is true that “a federal habeas court need not 
require that a federal claim be presented to a state court if it 
is clear that the state court would hold the claim procedurally 
barred.” Harris n . Reed, ante, at 263, n. 9 (citing Castille 
v. Peoples, post, at 351; ante, at 298). I am by no means con-
vinced, however, that the Illinois courts would not conclude 
that petitioner’s Swain claim falls within their fundamental 
fairness exception to their ban on collateral review of claims 
that are otherwise waived. Thus, in the absence of any 
“plain statement” by the Illinois courts, cf. Michigan n . 
Long, 463 U. S. 1032, 1041 (1983), we should let the Illinois 
judiciary decide whether there is a procedural default that 
forecloses review of that claim. Until those courts have 
spoken, I would treat petitioner’s Swain claim as an unex-
hausted claim that is not ripe for review on federal habeas.

Because “the exhaustion rule requiring dismissal of mixed 
petitions ... is not jurisdictional,” Strickland v. Washing-
ton, 466 U. S. 668, 684 (1984), and because petitioner’s Sixth 
Amendment claim is foreclosed by the decision in Allen, I 
concur in the Court’s judgment.

Just ice  Bren na n , with whom Justic e  Marsh all  joins, 
dissenting.

Today a plurality of this Court, without benefit of briefing 
and oral argument, adopts a novel threshold test for federal 
review of state criminal convictions on habeas corpus. It 
does so without regard for—indeed, without even mention-
ing—our contrary decisions over the past 35 years delineat-
ing the broad scope of habeas relief. The plurality further 
appears oblivious to the importance we have consistently ac-
corded the principle of stare decisis in nonconstitutional 
cases. Out of an exaggerated concern for treating similarly 
situated habeas petitioners the same, the plurality would for 
the first time preclude the federal courts from considering on 
collateral review a vast range of important constitutional 
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challenges; where those challenges have merit, it would bar 
the vindication of personal constitutional rights and deny so-
ciety a check against further violations until the same claim 
is presented on direct review. In my view, the plurality’s 
“blind adherence to the principle of treating like cases alike” 
amounts to “letting the tail wag the dog” when it stymies 
the resolution of substantial and unheralded constitutional 
questions. Griffith v. Kentucky, 479 U. S. 314, 332 (1987) 
(White , J., dissenting). Because I cannot acquiesce in this 
unprecedented curtailment of the reach of the Great Writ, 
particularly in the absence of any discussion of these momen-
tous changes by the parties or the lower courts, I dissent.

I
The federal habeas corpus statute provides that a federal 

court “shall entertain an application for a writ of habeas cor-
pus in behalf of a person in custody pursuant to the judgment 
of a State court only on the ground that he is in custody in 
violation of the Constitution or laws or treaties of the United 
States.” 28 U. S. C. §2254? For well over a century, we 
have read this statute and its forbears to authorize federal 
courts to grant writs of habeas corpus whenever a person’s 
liberty is unconstitutionally restrained. Shortly after the 
Habeas Corpus Act of 1867, ch. 27, 14 Stat. 385, empowered 
federal courts to issue writs of habeas corpus to state authori-
ties, we noted: “This legislation is of the most comprehensive 
character. It brings within the habeas corpus jurisdiction of 
every court and of every judge every possible case of priva-
tion of liberty contrary to the National Constitution, treaties,

1 Prisoners sentenced by a federal court may seek to have their sen-
tences vacated, corrected, or set aside “upon the ground that the sentence 
was imposed in violation of the Constitution or laws of the United States, 
or that the court was without jurisdiction to impose such sentence, or that 
the sentence was in excess of the maximum authorized by law, or is other-
wise subject to collateral attack.” 28 U. S. C. § 2255. The plurality does 
not address the question whether the rule it announces today extends to 
claims brought by federal, as well as state, prisoners. 
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or laws. It is impossible to widen this jurisdiction.” Ex 
parte McCardle, 6 Wall. 318, 325-326 (1868). See also Fay 
n . Noia, 372 U. S. 391, 426 (1963) (“Congress in 1867 sought 
to provide a federal forum for state prisoners having con-
stitutional defenses by extending the habeas corpus powers 
of the federal courts to their constitutional maximum”). 
Nothing has happened since to persuade us to alter that judg-
ment. Our thorough survey in Fay n . Noia of the history of 
habeas corpus at common law and in its federal statutory em-
bodiment led us to conclude that “conventional notions of fi-
nality in criminal litigation cannot be permitted to defeat the 
manifest federal policy that federal constitutional rights of 
personal liberty shall not be denied without the fullest oppor-
tunity for plenary federal judicial review.” Id., at 424. In 
Noia we therefore held that federal courts have the power to 
inquire into any constitutional defect in a state criminal trial, 
provided that the petitioner remains “in custody” by virtue of 
the judgment rendered at that trial. Our subsequent rulings 
have not departed from that teaching in cases where the 
presentation of a petitioner’s claim on collateral review is not 
barred by a procedural default. See, e. g., Rose v. Mitchell, 
443 U. S. 545, 550-565 (1979); Jackson v. Virginia, 443 U. S. 
307, 320-324 (1979).

In particular, our decisions have made plain that the fed-
eral courts may collaterally review claims such as Teague’s 
once state remedies have been exhausted. In Brown n . Al-
len, 344 U. S. 443 (1953), for example, we held that state 
prisoners alleging discrimination in the selection of members 
of the grand jury that indicted them and the petit jury that 
tried them were entitled to reconsideration of those allega-
tions in federal court. “Discriminations against a race by 
barring or limiting citizens of that race from participation in 
jury service,” we noted, “are odious to our thought and our 
Constitution. This has long been accepted as the law.” Id., 
at 470 (citations omitted). See also Vasquez v. Hillery, 474 
U. S. 254 (1986); Rose v. Mitchell, supra.
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Our precedents thus supply no support for the plurality’s 
curtailment of habeas relief.2 Just as it was “a fortuity that 
we overruled Swain v. Alabama, 380 U. S. 202 (1965) [which 
set forth an unduly strict standard for proving that a prosecu-
tor’s use of peremptory challenges was racially discrimina-
tory in violation of the Equal Protection Clause], in a case 
that came to us on direct review” when “[w]e could as easily 

2 Until today, this Court has imposed but one substantive limitation on 
the cognizability of habeas claims. In Stone v. Powell, 428 U. S. 465 
(1976), the Court held that where a State has provided a defendant with an 
opportunity for full and fair litigation of a claim that evidence used against 
him was obtained through an unlawful search or seizure in violation of the 
Fourth Amendment, he may not relitigate that claim on federal habeas. 
The Court noted, however, that “Fourth Amendment violations are differ-
ent in kind from denials of Fifth or Sixth Amendment rights,” id., at 479, 
and it expressly stated that its decision was “not concerned with the scope 
of the habeas corpus statute as authority for litigating constitutional claims 
generally,” in substantial part because “the exclusionary rule is a judicially 
created remedy rather than a personal constitutional right.” Id., at 495, 
n. 37. None of the Court’s reasoning in Stone v. Powell supports the plu-
rality’s present decision not to adjudicate Teague’s claim, because Teague 
is attempting to vindicate what he alleges is a fundamental personal right, 
rather than trying to invoke a prophylactic rule devised by this Court to 
deter violations of personal constitutional rights by law enforcement offi-
cials. In cases of this kind, our reluctance to allow federal courts to inter-
fere with state criminal processes has never been deemed paramount. 
See Vasquez v. Hillery, 474 U. S. 254, 262 (1986); Rose v. Mitchell, 443 
U. S. 545, 584, n. 6 (1979) (Powell, J., concurring in judgment).

Our ruling in Rose v. Mitchell, supra, confirms this conclusion. We 
there rejected the argument that our holding in Stone v. Powell should be 
extended to preclude federal habeas review of claims of racial discrimina-
tion in the selection of members of a state grand jury, notwithstanding the 
fact that the selection of petit jurors was free from constitutional infirmity 
and that guilt was established beyond a reasonable doubt at a trial devoid 
of constitutional error. Teague’s challenge to the composition of the petit 
jury is perforce on even firmer ground. See also Kimmelman v. Morri-
son, 477 U. S. 365 (1986) (counsel’s failure to litigate competently petition-
er’s Fourth Amendment claim cognizable on habeas); Jackson v. Virginia, 
443 U. S. 307, 320-324 (1979) (sufficiency of the evidence claims may be 
brought on habeas).
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have granted certiorari and decided the matter in a case on 
collateral review,” Griffith v. Kentucky, 479 U. S., at 332 
(White , J., dissenting), so too there is no reason why we 
cannot decide Teague’s almost identical claim under the Sixth 
Amendment on collateral review rather than in a case on di-
rect review. Because there is no basis for extending the 
Court’s rationale in Stone v. Powell, 428 U. S. 465 (1976), to 
preclude review of Teague’s challenge to the composition of 
the jury that convicted him, and because I perceive no other 
ground consistent with our precedents for limiting the cogni-
zability of constitutional claims on federal habeas corpus, I 
would reach the merits of Teague’s Sixth Amendment argu-
ment and hold in his favor.

II
Unfortunately, the plurality turns its back on established 

case law and would erect a formidable new barrier to relief. 
Any time a federal habeas petitioner’s claim, if successful, 
would result in the announcement of a new rule of law, the 
plurality says, it may only be adjudicated if that rule would 
“plac[e] ‘certain kinds of primary, private individual conduct 
beyond the power of the criminal law-making authority to 
proscribe,’” ante, at 307, quoting Mackey v. United States, 
401 U. S. 667, 692 (1971) (Harlan, J., concurring in judg-
ments in part and dissenting in part), or if it would mandate 
“new procedures without which the likelihood of an accurate 
conviction is seriously diminished.” Ante, at 313.

A
Astonishingly, the plurality adopts this novel precondition 

to habeas review without benefit of oral argument on the 
question and with no more guidance from the litigants than a 
three-page discussion in an amicus brief. See Brief for 
Criminal Justice Legal Foundation as Amicus Curiae 22-24.3 

3 As the plurality points out, ante, at 300, our decision in Allen v. 
Hardy, 478 U. S. 255 (1986) (per curiam), addressed the retroactive appli-
cation of our holding in Batson v. Kentucky, 476 U. S. 79 (1986), even 
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Although the plurality’s approach builds upon two opinions 
written by Justice Harlan some years ago, see Mackey v. 
United States, supra, at 675 (opinion concurring in judg-
ments in part and dissenting in part); Desist v. United States, 
394 U. S. 244, 256 (1969) (dissenting opinion), it declines fully 
to embrace his views. No briefing or argument at all was 
devoted to the points at which the plurality departs from his 
proposals. It is indeed ironic that in endorsing the bulk of 
Justice Harlan’s approach to the provision of federal habeas 
relief, the Court ignores his reminder that our “obligation of 
orderly adherence to our own processes would demand that 
we seek that aid which adequate briefing and argument lends 
to the determination of an important issue.” Mapp v. Ohio, 
367 U. S. 643, 677 (1961) (dissenting opinion). Before break-
ing so sharply with precedent, the plurality would have done 
well, I think, to recall what we said in Ladner n . United 
States, 358 U. S. 169, 173 (1958): “The question of the scope 
of collateral attack upon criminal sentences is an important 
and complex one .... We think that we should have the 
benefit of a full argument before dealing with the question.”

B
Equally disturbing, in my view, is the plurality’s infidelity 

to the doctrine of stare decisis. That doctrine “demands re-
spect in a‘society governed by the rule of law,” Akron v.

though the petition for certiorari in that case did not discuss that issue. 
Our decision in Allen, however, applied settled retroactivity doctrine; un-
like the plurality’s opinion today, it did not announce a sharp break with 
past practice. And although the course we followed in Mapp v. Ohio, 367 
U. S. 643 (1961), was urged on us by amicus rather than by the parties 
themselves, incorporation of the protections of the Bill of Rights through 
the Fourteenth Amendment was by no means a novel step at that time, 
and the relevant issues were familiar from our prior cases. Nor does the 
fact that the parties here debated the extent to which Batson should be 
applied retroactively diminish the startling abruptness of the plurality’s ac-
tion, for the adoption of a version of Justice Harlan’s approach to retro-
activity to bar habeas review of most claims that would result in new rules 
of law if they prevailed was not even mentioned by the parties.
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Akron Center for Reproductive Health, Inc., 462 U. S. 416, 
419-420 (1983), because it enhances the efficiency of judicial 
decisionmaking, allowing judges to rely on settled law with-
out having to reconsider the wisdom of prior decisions in 
every case they confront, and because it fosters predictability 
in the law, permitting litigants and potential litigants to act 
in the knowledge that precedent will not be overturned 
lightly and ensuring that they will not be treated unfairly 
as a result of frequent or unanticipated changes in the law. 
We have therefore routinely imposed on those asking us 
to overrule established lines of cases “the heavy burden of 
persuading the Court that changes in society or in the law 
dictate that the values served by stare decisis yield in 
favor of a greater objective.” Vasquez v. Hillery, 474 U. S., 
at 266.

In this case, as when we considered the reviewability of 
grand jury discrimination on habeas corpus, “we have been 
offered no reason to believe that any such metamorphosis has 
rendered the Court’s long commitment to a rule of reversal 
outdated, ill-founded, unworkable, or otherwise legitimately 
vulnerable to serious reconsideration.” Vasquez v. Hillery, 
supra, at 266. None of the reasons we have hitherto deemed 
necessary for departing from the doctrine of stare decisis are 
present. Our interpretations of the reach of federal habeas 
corpus have not proceeded from inadequate briefing or argu-
mentation, nor have they taken the form of assertion unac-
companied by detailed justification. See, e. g., Copperweld 
Corp. n . Independence Tube Corp., 467 U. S. 752, 766 (1984). 
No new facts or arguments have come to light suggesting 
that our reading of the federal habeas statute or our divina-
tion of congressional intent was plainly mistaken. See, e. g., 
Monell v. New York City Dept, of Social Services, 436 U. S. 
658 (1978). In addition, Congress has done nothing to shrink 
the set of claims cognizable on habeas since it passed the 
Habeas Corpus Act of 1867, despite our consistent interpre-
tation of the federal habeas statute to permit adjudication of 
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cases like Teague’s. Finally, the rationale for our decisions 
has not been undermined by subsequent congressional or ju-
dicial action. See, e. g., Braden n . 30th Judicial Circuit 
Court of Kentucky, 410 U. S. 484, 497-499 (1973). None of 
the exceptions to the doctrine of stare decisis we have recog-
nized apply. I therefore remain mystified at where the plu-
rality finds warrant to upset, sua sponte, our time-honored 
precedents.

C
The plurality does not so much as mention stare decisis. 

Indeed, from the plurality’s exposition of its new rule, one 
might infer that its novel fabrication will work no great 
change in the availability of federal collateral review of state 
convictions. Nothing could be further from the truth. Al-
though the plurality declines to “define the spectrum of what 
may or may not constitute a new rule for retroactivity pur-
poses,” it does say that generally “a case announces a new 
rule when it breaks new ground or imposes a new obligation 
on the States or the Federal Government.” Ante, at 301. 
Otherwise phrased, “a case announces a new rule if the result 
was not dictated by precedent existing at the time the de-
fendant’s conviction became final.” Ibid. This account is 
extremely broad.4 Few decisions on appeal or collateral 
review are “dictated” by what came before. Most such cases 
involve a question of law that is at least debatable, per-
mitting a rational judge to resolve the case in more than 
one way. Virtually no case that prompts a dissent on the 
relevant legal point, for example, could be said to be “dic-
tated” by prior decisions. By the plurality’s test, therefore, 

4 Compare Justice Stewart’s much more restrained approach in Milton 
v. Wainwright, 407 U. S. 371 (1972): “An issue of the ‘retroactivity’ of a 
decision of this Court is not even presented unless the decision in question 
marks a sharp break in *he  web of the law. The issue is presented only 
when the decision overrules clear past precedent, or disrupts a practice 
long accepted and widely relied upon.” Id., at 381, n. 2 (dissenting opin-
ion) (citations omitted).
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a great many cases could only be heard on habeas if the rule 
urged by the petitioner fell within one of the two exceptions 
the plurality has sketched. Those exceptions, however, are 
narrow. Rules that place “ ‘certain kinds of primary, private 
individual conduct beyond the power of the criminal law- 
making authority to proscribe,”’ ante, at 307, quoting 
Mackey v. United States, 401 U. S., at 692 (Harlan, J., con-
curring in judgments in part and dissenting in part), are 
rare. And rules that would require “new procedures with-
out which the likelihood of an accurate conviction is seriously 
diminished,” ante, at 313, are not appreciably more common. 
The plurality admits, in fact, that it “believe[s] it unlikely 
that many such components of basic due process have yet to 
emerge.” Ibid. The plurality’s approach today can thus be 
expected to contract substantially the Great Writ’s sweep.

Its impact is perhaps best illustrated by noting the abun-
dance and variety of habeas cases we have decided in recent 
years that could never have been adjudicated had the plurali-
ty’s new rule been in effect. Although “history reveals no 
exact tie of the writ of habeas corpus to a constitutional claim 
relating to innocence or guilt,” Schneckloth v. Bustamonte, 
412 U. S. 218, 257 (1973) (Powell, J., concurring), the plurali-
ty’s decision to ignore history and to link the availability of 
relief to guilt or innocence when the outcome of a case is not 
“dictated” by precedent would apparently prevent a great 
many Fifth, Sixth, and Fourteenth Amendment cases from 
being brought on federal habeas.

For example, in Nix v. Whiteside, 475 U. S. 157 (1986), the 
Court ruled that a defendant’s right to counsel under the 
Sixth Amendment is not violated when a defense attorney 
refuses to cooperate with him in presenting perjured testi-
mony at trial. Clearly, the opposite result sought by the 
petitioner could not have been dictated by prior cases, nor 
would the introduction of perjured testimony have improved 
the accuracy of factfinding at trial. The claim presented 
on habeas was therefore novel yet well outside the plurality’s
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exceptions. Were the claim raised tomorrow on federal col-
lateral review, a court could not reach the merits, as did we. 
The same is true of numerous right-to-counsel and represen-
tation claims we have decided where the wrong alleged by 
the habeas petitioner was unlikely to have produced an erro-
neous conviction. See, e. g., Moran v. Bur bine, 475 U. S. 
412 (1986) (failure of police to inform defendant that attorney 
retained for him by somebody else sought to reach him does 
not violate Sixth Amendment); McKaskle v. Wiggins, 465 
U. S. 168 (1984) (pro se defendant’s right to conduct own 
defense not violated by unsolicited participation of standby 
counsel); Jones v. Barnes, 463 U. S. 745 (1983) (appellate de-
fense counsel does not have Sixth Amendment duty to raise 
every nonfrivolous issue requested by defendant); Morris v. 
Slappy, 461 U. S. 1 (1983) (state court’s denial of continuance 
until public defender initially assigned to represent defendant 
became available does not violate Sixth Amendment); Wain-
wright v. Toma, 455 U. S. 586 (1982) (per curiam) (no depri-
vation of right to counsel when defense attorney failed to 
make timely filing of application for certiorari in state court); 
Moore v. Illinois, 434 U. S. 220 (1977) (Sixth Amendment vi-
olated by corporeal identification conducted after initiation of 
adversary criminal proceedings in the absence of counsel); 
Ross v. Moffitt, 417 U. S. 600 (1974) (States need not provide 
indigent defendants with counsel on discretionary appeals).

Likewise, because “the Fifth Amendment’s privilege 
against self-incrimination is not an adjunct to the ascertain-
ment of truth,” Tehan n . Shott, 382 U. S. 406, 416 (1966), 
claims that a petitioner’s right to remain silent was violated 
would, if not dictated by earlier decisions, ordinarily fail to 
qualify under the plurality’s second exception. In Estelle v. 
Smith, 451 U. S. 454 (1981), for example, we held that a psy-
chiatrist who examined the defendant before trial without 
warning him that what he said could be used against him in a 
capital sentencing proceeding could not testify against him at 
such a proceeding. Under the plurality’s newly fashioned 
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rule, however, we could not have decided that case on the 
merits. The result can hardly be said to have been com-
pelled by existing case law, see id., at 475 (Rehn quist , J., 
concurring in judgment), and the exclusion of such testimony 
at sentencing cannot have influenced the jury’s determination 
of the defendant’s guilt or enhanced the likely accuracy of his 
sentence.5 Nor is Estelle v. Smith unique in that respect. 
See, e. g., Greer v. Miller, 483 U. S. 756 (1987) (single ques-
tion by prosecutor during cross-examination concerning de-
fendant’s postarrest silence does not violate Fifth Amend-
ment); Moran v. Burbine, supra (failure of police to inform 
defendant of efforts of attorney to reach him does not vitiate 
waiver of Miranda rights); Fletcher v. Weir, 455 U. S. 603 
(1982) (per curiam) (prosecutor’s use of defendant’s postar-
rest silence for impeachment purposes does not constitute 
due process violation when defendant did not receive Mi-
randa warnings during the period of his postarrest silence); 
Jenkins n . Anderson, 447 U. S. 231 (1980) (Fifth Amend-
ment not violated by prosecutor’s use of prearrest silence to 
impeach defendant’s credibility).

Habeas claims under the Double Jeopardy Clause will also 
be barred under the plurality’s approach if the rules they 
seek to establish would “brea[k] new ground or imposfe] a 
new obligation on the States or the Federal Government,” 
ante, at 301, because they bear no relation to the petitioner’s

6 In “limiting the scope of the second exception to those new procedures 
without which the likelihood of an accurate conviction is seriously dimin-
ished,” ante, at 313, the plurality presumably intends the exception to 
cover claims that involve the accuracy of the defendant’s sentence as well 
as the accuracy of a court’s determination of his guilt. See Smith v. Mur-
ray, 477 U. S. 527, 538 (1986) (no “fundamental miscarriage of justice” 
where introduction of testimony at sentencing phase of capital case “nei-
ther precluded the development of true facts nor resulted in the admission 
of false ones”). Thus, the plurality’s new rule apparently would not pre-
vent capital defendants, for example, from raising Eighth Amendment, 
due process, and equal protection challenges to capital sentencing proce-
dures on habeas corpus.
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guilt or innocence. See, e. g., Crist v. Bretz, 437 U. S. 28 
(1978) (state law providing that jeopardy does not attach 
until first juror is sworn is unconstitutional); Chaffin v. 
Stynchcombe, 412 U. S. 17 (1973) (rendition of higher sen-
tence by jury upon retrial does not violate Double Jeopardy 
Clause). So, too, will miscellaneous due process and Sixth 
Amendment claims that relate only tangentially to a defend-
ant’s guilt or innocence. See, e. g., Bordenkircher v. Hayes, 
434 U. S. 357 (1978) (no due process violation when prosecu-
tor carries out threat to reindict on stiffer charge); Barker 
v. Wingo, 407 U. S. 514 (1972) (5-year delay does not vio-
late right to speedy trial). And of course cases closely 
related to Teague’s, such as Lockhart v. McCree, 476 U. S. 
162 (1986), where we held that the removal for cause of so- 
called “Witherspoon-excludMes” does not violate the Sixth 
Amendment’s fair cross section requirement, would be be-
yond the purview of this Court when they arrived on habeas.

D
These are massive changes, unsupported by precedent.6 

They also lack a reasonable foundation. By exaggerating 
the importance of treating like cases alike and granting relief 
to all identically positioned habeas petitioners or none, “the 
Court acts as if it has no choice but to follow a mechanical no-
tion of fairness without pausing to consider ‘sound principles 

«The plurality’s claim that “our cases have moved in the direction of 
reaffirming the relevance of the likely accuracy of convictions in determin-
ing the available scope of habeas review,” ante, at 313, has little force. 
Two of the cases it cites—Kuhlmann v. 'Wilson, 477 U. S. 436, 454 (1986) 
(plurality opinion), and Murray v. Carrier, 477 U. S. 478 (1986)—discuss 
the conditions under which a habeas petitioner may obtain review even 
though his claim would otherwise be procedurally barred. They do not 
hold that a petitioner’s likely guilt or innocence bears on the cognizability of 
habeas claims in the absence of procedural default. And the Court has 
limited Stone v. Powell, 428 U. S. 465 (1976), as noted above, see supra, at 
328-330, and n. 2, to Fourth Amendment exclusionary rule claims, passing 
up several opportunities to extend it.
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of decisionmaking.’” Griffith v. Kentucky, 479 U. S., at 
332-333 (White , J., dissenting), quoting Stovall v. Denno, 
388 U. S. 293, 301 (1967). Certainly it is desirable, in the 
interest of fairness, to accord the same treatment to all ha-
beas petitioners with the same claims. Given a choice be-
tween deciding an issue on direct or collateral review that 
might result in a new rule of law that would not warrant ret-
roactive application to persons on collateral review other 
than the petitioner who brought the claim, we should ordi-
narily grant certiorari and decide the question on direct 
review. Following our decision in Griffith v. Kentucky, 
supra, a new rule would apply equally to all persons whose 
convictions had not become final before the rule was an-
nounced, whereas habeas petitioners other than the one 
whose case we decided might not benefit from such a rule if 
we adopted it on collateral review. Taking cases on direct 
review ahead of those on habeas is especially attractive 
because the retrial of habeas petitioners usually places a 
heavier burden on the States than the retrial of persons on 
direct review. Other things being equal, our concern for 
fairness and finality ought to therefore lead us to render our 
decision in a case that comes to us on direct review.

Other things are not always equal, however. Sometimes a 
claim which, if successful, would create a new rule not appro-
priate for retroactive application on collateral review is bet-
ter presented by a habeas case than by one on direct review. 
In fact, sometimes the claim is only presented on collateral 
review. In that case, while we could forgo deciding the issue 
in the hope that it would eventually be presented squarely on 
direct review, that hope might be misplaced, and even if it 
were in time fulfilled, the opportunity to check constitutional 
violations and to further the evolution of our thinking in some 
area of the law would in the meanwhile have been lost. In 
addition, by preserving our right and that of the lower fed-
eral courts to hear such claims on collateral review, we would 
not discourage their litigation on federal habeas corpus and 
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thus not deprive ourselves and society of the benefit of deci-
sions by the lower federal courts when we must resolve these 
issues ourselves.

The plurality appears oblivious to these advantages of our 
settled approach to collateral review. Instead, it would 
deny itself these benefits because adherence to precedent 
would occasionally result in one habeas petitioner’s obtaining 
redress while another petitioner with an identical claim could 
not qualify for relief.7 In my view, the uniform treatment of 
habeas petitioners is not worth the price the plurality is will-
ing to pay. Permitting the federal courts to decide novel ha-
beas claims not substantially related to guilt or innocence has 
profited our society immensely. Congress has not seen fit to 
withdraw those benefits by amending the statute that pro-
vides for them. And although a favorable decision for a peti-
tioner might not extend to another prisoner whose identical 
claim has become final, it is at least arguably better that the 
wrong done to one person be righted than that none of the 
injuries inflicted on those whose convictions have become 
final be redressed, despite the resulting inequality in treat-
ment. I therefore adhere to what we said in Stovall v. 
Denno, supra, where we held that the rules we laid down in 
United States v. Wade, 388 U. S. 218 (1967), and Gilbert v.

7 The plurality’s complaint that prior retroactivity decisions have some-
times led to more than one habeas petitioner’s reaping the benefit of a new 
rule while most habeas petitioners obtained no relief because of “our failure 
to treat retroactivity as a threshold question,” ante, at 305, is misguided. 
The disparity resulting from our deciding three years later, in Solem v. 
Stumes, 465 U. S. 638 (1984), not to apply retroactively the rule of 
Edwards v. Arizona, 451 U. S. 477, 484-487 (1981), should not be ascribed 
to our failure to make retroactivity a threshold question, but rather to our 
failure to decide the retroactivity question at the same time that we 
decided the merits issue. If both decisions are made contemporaneously, 
see, e. g., Witherspoon v. Illinois, 391 U. S. 510, 523, n. 22 (1968); Stovall 
v. Denno, 388 U. S. 293 (1967), then only one exception need be made to 
the rule of equal treatment. The plurality may find even this slight in-
equality unacceptable, but the magnitude of the disparity is not, and need 
not be, as large as its example suggests.
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California, 388 U. S. 263 (1967), should not be applied 
retroactively:

“We recognize that Wade and Gilbert are, therefore, the 
only victims of pretrial confrontations in the absence of 
their counsel to have the benefit of the rules established 
in their cases. That they must be given that benefit is, 
however, an unavoidable consequence of the necessity 
that constitutional adjudications not stand as mere dic-
tum. Sound policies of decision-making, rooted in the 
command of Article III of the Constitution that we re-
solve issues solely in concrete cases or controversies, and 
in the possible effect upon the incentive of counsel to ad-
vance contentions requiring a change in the law, militate 
against denying Wade and Gilbert the benefit of today’s 
decisions. Inequity arguably results from according the 
benefit of a new rule to the parties in the case in which it 
is announced but not to other litigants similarly situated 
in the trial or appellate process who have raised the 
same issue. But we regard the fact that the parties in-
volved are chance beneficiaries as an insignificant cost 
for adherence to sound principles of decision-making.” 
Id., at 301 (footnotes omitted).

I see no reason to abandon these views. Perfectly even- 
handed treatment of habeas petitioners can by no means jus-
tify the plurality’s sua sponte renunciation of the ample bene-
fits of adjudicating novel constitutional claims on habeas 
corpus that do not bear substantially on guilt or innocence.

Ill
Even if one accepts the plurality’s account of the appropri-

ate limits to habeas relief, its conclusion that Teague’s claim 
may not be heard is dubious. The plurality seeks to give its 
decision a less startling aspect than it wears by repeatedly 
mischaracterizing Teague’s Sixth Amendment claim. As the 
plurality would have it, Teague contends “ ‘that petit juries 
actually chosen must mirror the community and reflect the 
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various distinctive groups in the population,”’ ante, at 292, 
quoting Taylor n . Louisiana, 419 U. S. 522, 538 (1975), and 
that fairness in jury selection “ ‘require[s] proportional repre-
sentation of races upon a jury.’” Ante, at 301, quoting 
Akins v. Texas, 325 U. S. 398, 403 (1945). Teague, how-
ever, makes no such claim—which is presumably why the 
plurality quotes dicta from other cases rather than Teague’s 
brief. He submits, rather, that “the Sixth Amendment 
guarantees the accused a jury selected in accordance with 
procedures that allow a fair possibility for the jury to reflect 
a cross section of the community.” Brief for Petitioner 4 
(emphasis added). Indeed, Teague specifically disavows the 
position attributed to him by the plurality: “The defendant is 
not entitled to a jury of any particular composition and no re-
quirement exists that the petit jury mirror the distinctive 
groups in the population . . . .” Ibid. Teague’s claim is 
simply that the Sixth Amendment’s command that no distinc-
tive groups be systematically excluded from jury pools, Tay-
lor v. Louisiana, supra, or from venires drawn from them, 
Duren n . Missouri, 439 U. S. 357 (1979), applies with equal 
force to the selection of petit juries. He maintains that this 
firmly established principle prohibits the prosecution from 
using its peremptory challenges discriminatorily to prevent 
venirepersons from sitting on the jury merely because they 
belong to some racial, ethnic, or other group cognizable for 
Sixth Amendment purposes. Teague’s claim is therefore 
closely akin to that which prevailed in Batson v. Kentucky, 
476 U. S. 79 (1986), where we held that the Equal Protection 
Clause prohibits the prosecution from using its peremptory 
challenges to exclude venirepersons from the jury solely be-
cause they share the defendant’s race. The only potentially 
significant difference is that Teague’s claim, if valid, would 
bar the prosecution from excluding venirepersons from the 
petit jury on account of their membership in some cognizable 
group even when the defendant is not himself a member of 
that group, whereas the Equal Protection Clause might not 
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provide a basis for relief unless the defendant himself be-
longed to the group whose members were improperly 
excluded.8

Once Teague’s claim is characterized correctly, the plurali-
ty’s assertions that on its new standard his claim is too novel 
to be recognized on habeas corpus, ante, at 301, and that the 
right he invokes is “a far cry from the kind of absolute pre-
requisite to fundamental fairness that is ‘implicit in the con-
cept of ordered liberty,’” ante, at 314, are dubious. The re-
quirement Teague asks us to impose does not go far beyond 
our mandates in Taylor, Duren, and Batson; indeed, it flows 
quite naturally from those decisions. The fact that the Sixth 
Amendment would permit a challenge by a defendant who 
did not belong to a cognizable group whose members were 
discriminatorily excluded from the jury does not alter that 
conclusion. As we said in Rose n . Mitchell, 443 U. S., at 
555-556:

“Discrimination on the basis of race, odious in all as-
pects, is especially pernicious in the administration of 
justice. Selection of members of a grand jury because 
they are of one race and not another destroys the ap-
pearance of justice and thereby casts doubt on the integ-
rity of the judicial process. The exclusion from grand 
jury service of Negroes, or any group otherwise quali-
fied to serve, impairs the confidence of the public in the 
administration of justice. As this Court repeatedly has 

8 The plurality’s persistent misreading of Teague’s claim, ante, at 301- 
302, n. 1, is puzzling. To be sure, Teague does argue that the principles 
informing our decision in Duren v. Missouri, 439 U. S. 357 (1979), should 
be extended to the selection of the petit jury. But Duren does not require 
that every venire provide a microcosm of the community; it demands, in-
stead, that no group be systematically excluded from venires unless a sig-
nificant state interest would thereby be manifestly and primarily ad-
vanced. Lack of proportional representation of a cognizable group on a 
given petit jury, in Teague’s view, helps to establish a prima facie Sixth 
Amendment violation; contrary to the plurality’s suggestion, he does not 
contend that it is itself a per se violation.
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emphasized, such discrimination ‘not only violates our 
Constitution and the laws enacted under it but is at war 
with our basic concepts of a democratic society and a 
representative government.’ Smith v. Texas, 311 U. S. 
128, 130 (1940) (footnote omitted). The harm is not only 
to the accused, indicted as he is by a jury from which a 
segment of the community has been excluded. It is to 
society as a whole. ‘The injury is not limited to the 
defendant —there is injury to the jury system, to the law 
as an institution, to the community at large, and to the 
democratic ideal reflected in the processes of our courts.’ 
Ballard n . United States, 329 U. S. 187, 195 (1946).” 
(Emphasis added.)

The plurality’s assertion that Teague’s claim fails to fit 
within Justice Harlan’s second exception is also questionable. 
It bears noting that Justice Powell, long a staunch advocate 
of Justice Harlan’s views on the scope of collateral review, 
leaned to the opposite opinion: “Whenever the fairness of the 
petit jury is brought into question doubts are raised as to the 
integrity of the process that found the prisoner guilty. Col-
lateral relief therefore may be justified even though it entails 
some damages to our federal fabric.” Rose v. Mitchell, 
supra, at 584, n. 6 (Powell, J., concurring) (citation omitted). 
Justice Jackson rightly observed:

“It is obvious that discriminatory exclusion of Negroes 
from a trial jury does, or at least may, prejudice a Ne-
gro’s right to a fair trial, and that a conviction so ob-
tained should not stand. The trial jury hears the evi-
dence of both sides and chooses what it will believe. In 
so deciding, it is influenced by imponderables—uncon-
scious and conscious prejudices and preferences—and a 
thousand things we cannot detect or isolate in its verdict 
and whose influence we cannot weigh. A single juror’s 
dissent is generally enough to prevent conviction. A 
trial jury on which one of the defendant’s race has no 
chance to sit may not have the substance, and cannot 
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have the appearance, of impartiality, especially when the 
accused is a Negro and the alleged victim is not.” 
Cassell v. Texas, 339 U. S. 282, 301-302 (1950) (dissent-
ing opinion).

More recently, in Vasquez v. Hillery, 474 U. S., at 263, we 
expressly rejected the claim that “discrimination in the grand 
jury has no effect on the fairness of the criminal trials that 
result from that grand jury’s actions.” Because “intentional 
discrimination in the selection of grand jurors is a grave con-
stitutional trespass, possible only under color of state author-
ity, and wholly within the power of the State to prevent,” id., 
at 262, we reaffirmed our decision in Rose v. Mitchell, supra, 
and held that a prisoner may seek relief on federal habeas for 
racial discrimination in the selection of the grand jury that in-
dicted him and that such claims are not subject to harmless- 
error review. Compelling the State to indict and try him a 
second time, we said, despite the heavy burdens it imposes, 
“is not disproportionate to the evil that it seeks to deter.” 
474 U. S., at 262. The plurality’s assertion that an allega-
tion, like Teague’s, of discrimination in the selection of the 
petit jury—with far graver impact on the fundamental fair-
ness of a petitioner’s trial than the discrimination we con-
demned in Hillery—is too tangentially connected with truth 
finding to warrant retroactive application on habeas corpus 
under its new approach therefore strains credibility.

IV
A majority of this Court’s Members now share the view 

that cases on direct and collateral review should be handled 
differently for retroactivity purposes. See Griffith n . Ken-
tucky, 479 U. S. 314 (1987); Allen n . Hardy, 478 U. S. 255 
(1986) (per curiam); Williams v. United States, 401 U. S. 
646, 665 (1971) (opinion of Mars hall , J.). In Griffith, the 
Court adopted Justice Harlan’s proposal that a new rule be 
applied retroactively to all convictions not yet final when the 
rule was announced. If we had adhered to our precedents, 
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reached Teague’s Sixth Amendment claim, and ruled in his 
favor, we would ultimately have had to decide whether we 
should continue to apply to habeas cases the three-factor ap-
proach outlined in Stovall v. Denno, 388 U. S., at 297, or 
whether we should embrace most of the other half of Justice 
Harlan’s proposal and ordinarily refuse to apply new rules 
retroactively to cases on collateral review, except in the 
cases where they are announced.

In my view, that is not a question we should decide here. 
The better course would have been to grant certiorari in an-
other case on collateral review raising the same issue and to 
resolve the question after full briefing and oral argument. 
Justi ce s Blac kmun  and Stev ens , ante, pp. 319-320, dis-
agree. They concur in the Court’s judgment on this point 
because they find further discussion unnecessary and because 
they believe that, although Teague’s Sixth Amendment claim 
is meritorious, neither he nor other habeas petitioners may 
benefit from a favorable ruling. As I said in Stovall v. 
Denno, supra, at 301, according a petitioner relief when his 
claim prevails seems to me “an unavoidable consequence of 
the necessity that constitutional adjudications not stand as 
mere dictum. ” But I share the view of Justi ce s  Blac kmun  
and Stev en s  that the retroactivity question is one we need 
not address until Teague’s claim has been found meritorious. 
Certainly it is not one the Court need decide before it consid-
ers the merits of Teague’s claim because, as the plurality mis-
takenly contends, its resolution properly determines whether 
the merits should be reached. By repudiating our familiar 
approach without regard for the doctrine of stare decisis, the 
plurality would deprive us of the manifold advantages of de-
ciding important constitutional questions when they come to 
us first or most cleanly on collateral review. I dissent.



346 OCTOBER TERM, 1988

Syllabus 489 U. S.

CASTILLE, DISTRICT ATTORNEY OF PHILADEL-
PHIA COUNTY, et  al . v. PEOPLES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 87-1602. Argued December 6, 1988-Decided February 22, 1989

Following the Pennsylvania Superior Court’s affirmance, on direct appeal, 
of respondent’s conviction of assault, robbery, and related crimes, he 
filed with the State Supreme Court successive unsuccessful petitions for 
allocatur, which, under state law, can be granted in the court’s discretion 
“only when there are special and important reasons therefor.” Re-
spondent next filed a petition for federal habeas relief, raising various 
federal claims, some of which had been raised before the state courts 
only in one or the other of respondent’s unsuccessful petitions for alloca-
tur. The Federal District Court dismissed the petition for failure to ex-
haust state remedies. The Court of Appeals reversed and remanded. 
Without considering whether respondent could obtain state collateral re-
view of his claims, the court held that their inclusion in the allocatur peti-
tions sufficiently exhausted state remedies, since the State’s highest 
court had thereby been given an opportunity to correct the alleged con-
stitutional infirmities in respondent’s conviction.

Held:
1. Title 28 U. S. C. § 2254(c) provides that a state-law judgment can-

not be reviewed on federal habeas if the petitioner has a state-law right 
“to raise, by any available procedure, the question presented.” This bar 
does not apply where the petitioner has already made a “fair presenta-
tion” of the particular claim to the state courts and has exhausted his di-
rect appeals, since in such a situation it can reasonably be assumed that 
even if further state procedures are available, resort to them would be 
useless. That assumption is not justified, however, when the claim has 
been presented to the state courts for the first and only time in a proce-
dural context in which its merits will not be considered unless “there are 
special and important reasons therefor.” Raising the issue in that fash-
ion is not “fair presentation” for purposes of the exception, and the bar of 
§ 2254(c) continues to apply. The Court of Appeals therefore erred in 
resting its conclusion that respondent had exhausted his state remedies 
upon his presentation of the federal claims in the allocatur petitions. 
Pp. 349-351.
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2. Whether the requisite exhaustion nonetheless exists because re-
spondent’s claims are now procedurally barred under Pennsylvania law 
should be decided by the Court of Appeals on remand. Pp. 351-352.

838 F. 2d 462, reversed and remanded.

Scal ia , J., delivered the opinion for a unanimous Court.

Gaele McLaughlin Barthold argued the cause for petition-
ers. With her on the briefs were Elizabeth J. Chambers, 
William G. Chadwick, Jr., and Ronald D. Castille, pro se.

Robert E. Welsh, Jr., by appointment of the Court, 488 
U. S. 810, argued the cause and filed a brief for respondent.

Justi ce  Sca lia  delivered the opinion of the Court.
Following a jury trial in the Pennsylvania Court of Com-

mon Pleas, respondent Michael Peoples, who had been ar-
rested for robbing a man and then setting him on fire, was 
convicted of “arson-endangering persons,” aggravated as-
sault, and robbery. The Pennsylvania Superior Court af-
firmed his conviction on direct appeal. Commonwealth v. 
Peoples, 319 Pa. Super. 621, 466 A. 2d 720 (1983). Respond-
ent then filed a pro se petition for allocatur and appointment 
of counsel with the Pennsylvania Supreme Court. Under 
Pennsylvania law, such allocatur review “is not a matter of 
right, but of sound judicial discretion, and an appeal will be 
allowed only when there are special and important reasons 
therefor.” Pa. Rule App. Proc. 1114. The Pennsylvania 
Supreme Court granted the request for counsel without 
reaching the merits of the claims presented. Shortly there-
after, respondent, represented by appointed counsel, submit-
ted a second petition for allocatur, raising some, but not all, 
of the claims he had raised pro se. On November 4, 1985, 
the Pennsylvania Supreme Court denied the second petition 
without opinion.

On July 28, 1986, respondent filed a petition for federal ha-
beas relief in the United States District Court for the East-
ern District of Pennsylvania, asserting: (1) that the prosecu-
tor violated state law, and thereby due process, by cross-
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examining him with regard to unrelated crimes; (2) that the 
Court of Common Pleas arbitrarily deprived him of his state-
law right to a bench trial; (3) that the police used unreason-
ably suggestive identification procedures, which tainted the 
prosecution’s in-court identifications; and (4) that defense 
counsel rendered ineffective assistance by failing to move to 
suppress various state’s evidence obtained from an illegal ar-
rest and search and seizure, and by failing to contest the in-
troduction of evidence that respondent had acted in contempt 
of court by drastically altering his hairstyle just prior to a 
scheduled lineup.

After reviewing the procedural history of each claim, the 
District Court denied relief and dismissed the petition for 
failure to exhaust state remedies. Upon respondent’s ap-
peal, the United States Court of Appeals for the Third Cir-
cuit reversed and remanded for a hearing on the merits. 
Peoples v. Fulcomer, 838 F. 2d 462 (1987) (judgment order). 
The court found that claims (2) and (4) had first been raised in 
one or the other of the unsuccessful petitions for allocatur, 
but, without considering whether respondent could obtain re-
view of these claims on state collateral review, held that such 
presentation sufficiently exhausted state remedies. Specifi-
cally, the Court of Appeals held that claims raised by re-
spondent in either his pro se petition for allocatur or his later 
counseled petition for allocatur were exhausted by virtue of 
their inclusion in such petitions. It believed this result dic-
tated by Chaussard n . Fulcomer, 816 F. 2d 925 (1987), an 
earlier Third Circuit opinion, which had read our case law to 
provide that “the exhaustion rule is satisfied when the state 
courts have had an ‘opportunity to pass upon and correct’ al-
leged violations of a prisoner’s federal constitutional rights.” 
Id., at 928, quoting Fay n . Noia, 372 U. S. 391, 438 (1963). 
The Chaussard panel concluded that the discretionary nature 
of allocatur review by the Pennsylvania Supreme Court “does 
not affect the fact that [the] petition for allocatur . . . gave 
the highest Pennsylvania state court the opportunity to cor-
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rect each alleged constitutional infirmity in [the] criminal con- 
victio[n].” 816 F. 2d, at 928. We granted certiorari to con-
sider whether the presentation of claims to a State’s highest 
court on discretionary review, without more, satisfies the ex-
haustion requirements of 28 U. S. C. § 2254. 486 U. S. 1004 
(1988).

Respondent’s habeas petition should have been dismissed if 
state remedies had not been exhausted as to any of the fed-
eral claims. Rose v. Lundy, 455 U. S. 509 (1982). The ex-
haustion requirement, first enunciated in Ex parte Royall, 
117 U. S. 241 (1886), is grounded in principles of comity and 
reflects a desire to “protect the state courts’ role in the en-
forcement of federal law,” Rose v. Lundy, supra, at 518. In 
addition, the requirement is based upon a pragmatic recogni-
tion that “federal claims that have been fully exhausted in 
state courts will more often be accompanied by a complete 
factual record to aid the federal courts in their review.” 455 
U. S., at 519. Codified since 1948 in 28 U. S. C. §2254,*  
the exhaustion rule, while not a jurisdictional requirement, 
Granberry v. Greer, 481 U. S. 129 (1987), creates a “strong 
presumption in favor of requiring the prisoner to pursue his 
available state remedies.” Id., at 131; see also Rose v. 
Lundy, supra' at 515 (“[S]tate remedies must be exhausted 
except in unusual circumstances”).

Today we address again what has become a familiar in-
quiry: “To what extent must the petitioner who seeks federal 

*Section 2254 in relevant part provides:
“(b) An application for a writ of habeas corpus in behalf of a person in 

custody pursuant to the judgment of a State court shall not be granted 
unless it appears that the applicant has exhausted the remedies available 
in the courts of the State, or that there is either an absence of available 
State corrective process or the existence of circumstances rendering such 
process ineffective to protect the rights of the prisoner.

“(c) An applicant shall not be deemed to have exhausted the remedies 
available in the courts of the State, within the meaning of this section, if he 
has the right under the law of the State to raise, by any available proce-
dure, the question presented.”
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habeas exhaust state remedies before resorting to the federal 
court?” Wainwright n . Sykes, 433 U. S. 72, 78 (1977) (em-
phasis added). Title 28 U. S. C. § 2254(c) provides that a 
claim shall not be deemed exhausted so long as a petitioner 
“has the right under the law of the State to raise, by any 
available procedure, the question presented.” Read nar-
rowly, this language appears to preclude a finding of exhaus-
tion if there exists any possibility of further state-court 
review. We have, however, expressly rejected such a con-
struction, Brown v. Allen, 344 U. S. 443, 448-449, n. 3 
(1953), holding instead that once the state courts have ruled 
upon a claim, it is not necessary for a petitioner “to ask the 
state for collateral relief, based upon the same evidence and 
issues already decided by direct review.” Id., at 447. This 
interpretation reconciles § 2254(c) with § 2254(b), which pro-
vides that federal habeas review will lie where state correc-
tive processes are “ineffective to protect the rights of the 
prisoner.” It would be inconsistent with the latter provi-
sion, as well as with underlying principles of comity, to man-
date recourse to state collateral review whose results have 
effectively been predetermined, or permanently to bar from 
federal habeas prisoners in States whose postconviction pro-
cedures are technically inexhaustible.

The Third Circuit’s analysis in the present case derives 
from the manner in which we applied the holding of Brown in 
Smith n . Digmon, 434 U. S. 332 (1978) (per curiam), where, 
on direct review, the Alabama Court of Criminal Appeals had 
failed to address explicitly a claim that had been properly 
presented. Chaussard, supra, at 928-929. Finding for the 
petitioner, we stated in Digmon that “[i]t is too obvious to 
merit extended discussion that whether the exhaustion re-
quirement of 28 U. S. C. § 2254(b) has been satisfied cannot 
turn upon whether a state appellate court chooses to ignore 
in its opinion a federal constitutional claim squarely raised in 
petitioner’s brief in the state court, and, indeed, in this case, 
vigorously opposed in the State’s brief.” Digmon, supra, at 
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333. The reason that point was “too obvious to merit ex-
tended discussion” was that by then it was well settled that 
“once [a] federal claim has been fairly presented to the state 
courts, the exhaustion requirement is satisfied.” Picard v. 
Connor, 404 U. S. 270, 275 (1971) (emphasis added). The 
Court of Appeals below held, and respondent contends here, 
that the submission of a new claim to a State’s highest court 
on discretionary review constitutes a fair presentation. We 
disagree.

Although we have rejected a narrow interpretation of 
§ 2254(c), we have not blue-penciled the provision from the 
text of the statute. It is reasonable to infer an exception 
where the State has actually passed upon the claim, as in 
Brown; and where the claim has been presented as of right 
but ignored (and therefore impliedly rejected), as in Digmon. 
In both those contexts, it is fair to assume that further state 
proceedings would be useless. Such an assumption is not ap-
propriate, however—and the inference of an exception to the 
requirement of § 2254(c) is therefore not justified—where the 
claim has been presented for the first and only time in a pro-
cedural context in which its merits will not be considered un-
less “there are special and important reasons therefor,” Pa. 
Rule App. Proc. 1114. Raising the claim in such a fashion 
does not, for the relevant purpose, constitute “fair presen-
tation.” See Ex parte Hawk, 321 U. S. 114 (1944) (applica-
tion to Nebraska Supreme Court for original writ of habeas 
corpus does not exhaust state remedies); Pitchess v. Davis, 
421 U. S. 482 (1975) (per curiam) (motions to the Califor-
nia Court of Appeal and the California Supreme Court for a 
pretrial writ of prohibition do not exhaust state remedies).

It follows from what we have said that it was error for the 
Court of Appeals to rest a conclusion of exhaustion upon 
respondent’s presentation of his claims in petitions for allo-
catur. The requisite exhaustion may nonetheless exist, of 
course, if it is clear that respondent’s claims are now proce-
durally barred under Pennsylvania law. See, e. g., Engle n .
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Isaac, 456 U. S. 107, 125-126, n. 28 (1982); Teague v. Lane, 
ante, at 297-298. We leave that question for the Court of 
Appeals. The judgment of the Third Circuit is reversed, 
and the case is remanded for further proceedings consistent 
with this opinion.

It is so ordered.
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UNITED STATES v. STUART ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 87-1064. Argued December 5, 1988—Decided February 28, 1989

Articles XIX and XXI of the 1942 Convention Respecting Double Taxation 
(1942 Convention) between the United States and Canada require the 
United States, upon request and consistent with United States revenue 
laws, to obtain and convey information to Canadian authorities to assist 
them in determining a Canadian taxpayer’s income tax liability. Re-
spondent Canadian citizens and residents maintained accounts in a bank 
in the United States. In attempting to ascertain their Canadian income 
tax liability for certain years, the Canadian Department of National Rev-
enue (Revenue Canada), pursuant to Articles XIX and XXI, requested 
the Internal Revenue Service (IRS) to provide pertinent bank records. 
After the IRS Director of Foreign Operations concluded that the re-
quests fell within the 1942 Convention’s scope and that it would be ap-
propriate for the United States to honor them, the IRS served on the 
bank administrative summonses for the requested information, but, at 
respondents’ request, the bank refused to comply. Respondents then 
petitioned the Federal District Court to quash the summonses, contend-
ing that because under 26 U. S. C. § 7602(c) the IRS may not issue a 
summons to further its investigation of a United States taxpayer when a 
Justice Department referral for possible criminal prosecution is in effect 
and because Revenue Canada’s investigation of respondents was “a crim-
inal investigation, preliminary stage,” United States law proscribed the 
use of a summons to obtain information for Canadian authorities regard-
ing respondents’ American bank accounts. This argument was rejected, 
and the District Court ordered the bank to comply with the summonses. 
The Court of Appeals reversed, holding that before the IRS may honor a 
request for information under the 1942 Convention it must determine 
that Revenue Canada’s investigation has not reached a stage analogous 
to a Justice Department referral by the IRS and that here the affidavit 
submitted by the IRS failed to state that such a determination had been 
made with respect to Revenue Canada’s investigation of respondents.

Held: Neither the 1942 Convention nor domestic legislation requires the 
IRS to attest that a Canadian tax investigation has not reached a stage 
analogous to a Justice Department referral by the IRS in order to ob-
tain enforcement of a summons issued pursuant to a request by Canadian 
authorities under the 1942 Convention. So long as the IRS satisfies 
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the requirements of good faith set forth in United States v. Powell, 
379 U. S. 48, 57-58—that the investigation be conducted for and rele-
vant to a legitimate purpose, that the information sought not be already 
in the IRS’ possession, and that the statutorily required administra-
tive steps have been followed—and complies with applicable statutes, it 
is entitled to enforcement of its summons, whether or not the Canadian 
tax investigation is directed towards criminal prosecution under Cana-
dian law. Pp. 359-370.

(a) Aside from whether the 1942 Convention, in conjunction with 26 
U. S. C. § 7602(c), narrows the class of legitimate purposes for which the 
IRS may issue an administrative summons, the IRS’ affidavits plainly 
satisfied the requirements of good faith set forth in United States v. 
Powell, supra. Pp. 359-361.

(b) Section 7602(c) does not, by its terms, apply to the summonses 
challenged in this case, for its speaks only to investigation into possible 
violations of United States revenue laws, forbidding the issuance of a 
summons “if a Justice Department referral is in effect.” Therefore, 
§ 7602(c) does not itself appear to bar enforcement of the summonses in 
question. This conclusion is supported by § 7602(c)’s legislative history 
indicating that Congress did not intend to make enforcement of a treaty 
summons contingent upon the foreign tax investigation’s not having 
reached a stage analogous to a Justice Department referral. The con-
cerns that prompted Congress to enact § 7602(c)—particularly that of 
preventing the IRS from encroaching upon the rights of potential crimi-
nal defendants—are not present when the IRS issues summonses at the 
request of most foreign governments conducting investigations into pos-
sible violations of their own tax laws. This is especially so where none 
of the countries, including Canada, with whom the United States has tax 
treaties providing for exchanges of information employ grand juries and 
criminal discovery procedures differ considerably among those coun-
tries. Pp. 361-365.

(c) Articles XIX and XXI of the 1942 Convention on their face do not 
support respondents’ argument that because the IRS would not be able, 
under American law, to issue an administrative summons to gather in-
formation for use by the Government once a Justice Department referral 
was in effect, the IRS is not in a position to obtain such information once 
Canadian authorities have reached a corresponding stage in their investi-
gation. Those Articles both refer to information that the IRS may ob-
tain under American law, but that law does not contain the restriction 
respondents claim. Section 7602(c) only limits the issuance of a sum-
mons when a Justice Department referral is in effect and says nothing 
about foreign officials’ decisions to investigate possible violations of their 
countries’ laws with a view to criminal prosecution outside the United 
States. The elements of good faith outlined in United States v. Powell, 
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supra, do not constitute such a restriction, nor does the reasoning in 
United States v. LaSalle National Bank, 437 U. S. 298, whose principal 
holding was codified in § 7602(c), favor respondents’ position, since the 
provision of information to Canadian authorities could not curtail the 
rights of potential criminal defendants in this country by undermining 
American discovery rules or diminishing the grand jury’s role. More-
over, the purpose behind Articles XIX and XXI—the reduction of 
tax evasion by allowing signatories to demand information from each 
other—counsels against interpreting those provisions to limit inquiry in 
the manner respondents desire; the Government’s regular compliance 
with Canadian authorities’ requests for information without inquiring 
whether they intend to use the information for criminal prosecution 
weighs in favor of its reading of Articles XIX and XXI; and the result 
urged by respondents would contravene Congress’ main reason for lay-
ing down an easily administrable test in § 7602(c). Pp. 365-370.

813 F. 2d 243, reversed and remanded.

Brenn an , J., delivered the opinion of the Court, in which Rehn quis t , 
C. J., and Whit e , Marsh al l , Bla ck mun , and Stev ens , JJ., joined, and 
in all but Part II-C of which O’Con no r  and Ken ne dy , JJ., joined. Ken -
ned y , J., filed an opinion concurring in part and concurring in the judg-
ment, in which O’Con no r , J., joined, post, p. 370. Scali a , J., filed an 
opinion concurring in the judgment, post, p. 371.

Deputy Solicitor General Wallace argued the cause for the 
United States. With him on the briefs were Solicitor Gen-
eral Fried, Assistant Attorney General Rose, Alan I. Horo-
witz, Charles E. Brookhart, and John A. Dudeck, Jr.

Charles E. Peery argued the cause for respondents. On 
the brief was Brian L. McEachron.

Just ice  Brenn an  delivered the opinion of the Court.
Articles XIX and XXI of the Convention between the 

United States and Canada Respecting Double Taxation, Mar. 
4, 1942, 56 Stat. 1405-1406, T. S. No. 983, oblige the United 
States, upon request and consistent with United States reve-
nue laws, to obtain and convey information to Canadian au-
thorities to assist them in determining a Canadian taxpayer’s 
income tax liability. The question presented is whether the 
United States Internal Revenue Service may issue an admin-
istrative summons pursuant to a request by Canadian au-
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thorities only if it first determines that the Canadian tax 
investigation has not reached a stage analogous to a domestic 
tax investigation’s referral to the Justice Department for 
criminal prosecution. We hold that neither the 1942 Con-
vention nor domestic legislation imposes this precondition to 
issuance of an administrative summons. So long as the sum-
mons meets statutory requirements and is issued in good 
faith, as we defined that term in United States v. Powell, 379 
U. S. 48, 57-58 (1964), compliance is required, whether or 
not the Canadian tax investigation is directed toward crimi-
nal prosecution under Canadian law.

I
Respondents are Canadian citizens and residents who 

maintained bank accounts with the Northwestern Commer-
cial Bank in Bellingham, Washington. In attempting to as-
certain their Canadian income tax liability for 1980, 1981, and 
1982, the Canadian Department of National Revenue (Reve-
nue Canada) asked the Internal Revenue Service (1RS) in 
January 1984 to secure and provide pertinent bank records. 
Revenue Canada made its requests pursuant to Articles XIX 
and XXI of the 1942 Convention.1 The 1RS Director of For-

1 Articles XIX and XXI of the Convention between the United States 
and Canada Respecting Double Taxation, Mar. 4,1942, 56 Stat. 1405-1406, 
T. S. No. 983, provide in part:

“ARTICLE XIX
“With a view to the prevention of fiscal evasion, each of the contracting 

States undertakes to furnish to the other contracting State, as provided in 
the succeeding Articles of this Convention, the information which its com-
petent authorities have at their disposal or are in a position to obtain under 
its revenue laws in so far as such information may be of use to the authori-
ties of the other contracting State in the assessment of the taxes to which 
this Convention relates.

“The information to be furnished under the first paragraph of this Arti-
cle, whether in the ordinary course or on request, may be exchanged di-
rectly between the competent authorities of the two contracting States.”

“ARTICLE XXI
“1. If the Minister in the determination of the income tax liability of any 

person under any of the revenue laws of Canada deems it necessary to se-
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eign Operations—the “competent authority” under Article 
XIX—concluded that Revenue Canada’s requests fell within 
the scope of the Convention and that it would be appropriate 
for the United States to honor them. App. 27-28. Specifi-
cally, he found that “the requested information is not within 
the possession of the Internal Revenue Service or the Cana-
dian tax authorities; that the requested information may be 
relevant to a determination of the correct tax liability of [re-
spondents] under Canadian law; and that the same type of in-
formation can be obtained by tax authorities under Canadian 
law.” Id., at 28. Thus, on April 2, 1984, the 1RS served on 
Northwestern Commercial Bank administrative summonses 
for the requested information.

At respondents’ behest, the bank refused to comply. In 
accordance with 26 U. S. C. § 7609(b)(2), respondents peti-
tioned the United States District Court for the Western Dis-
trict of Washington to quash the summonses. Only one of 
their claims is before us. Respondents contended that be-
cause the 1RS may not issue a summons to further its inves-
tigation of a United States taxpayer when a Justice Depart-
ment referral is in effect, 26 U. S. C. § 7602(c), and because 
Revenue Canada’s investigation of each of them was, in the 
words of the 1RS Director of Foreign Operations, “a criminal 
investigation, preliminary stage,” App. 28, United States law 
proscribed the use of a summons to obtain information for 
Canadian authorities regarding respondents’ American bank 
accounts. The Magistrate who held a consolidated hearing 
on respondents’ claims rejected this argument. Without ad-
dressing their contention that the 1RS may not issue a sum-
mons pursuant to a request by Revenue Canada once a Cana-
dian tax investigation has reached a stage equivalent to 
a Justice Department referral for criminal prosecution, the 

cure the cooperation of the Commissioner, the Commissioner may, upon 
request, furnish the Minister such information bearing upon the matter as 
the Commissioner is entitled to obtain under the revenue laws of the 
United States of America.”
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Magistrate found that, even if respondents’ legal claims were 
assumed to have merit, they had failed to carry their burden 
of showing that the Canadian authorities’ investigation had 
advanced that far. App. to Pet. for Cert. 31a. Upon con-
sidering the Magistrate’s report and respondents’ objections 
to it, the District Court ordered the bank to comply with the 
summonses. Id., at 25a-26a, 34a-35a.

After the Court of Appeals for the Ninth Circuit stayed the 
enforcement orders pending appeal, a divided panel of the 
court reversed. 813 F. 2d 243 (1987). The Ninth Circuit 
held that a summons issued pursuant to a request under the 
1942 Convention, like one issued as part of a domestic tax 
investigation, will be enforced only if it was issued in good 
faith. The Court of Appeals further stated that the ele-
ments of good faith we described in United States v. Powell, 
supra, at 57-58, are not exhaustive; rather, in light of our 
subsequent decision in United States v. LaSalle National 
Bank, 437 U. S. 298 (1978), and Congress’ enactment of what 
is now 26 U. S. C. § 7602(c), good faith in domestic tax inves-
tigations also requires that the IRS not have referred the 
case to the Justice Department for possible criminal prosecu-
tion. Finally, and most significantly for purposes of this 
litigation, the Ninth Circuit ruled that the IRS acts in good 
faith in complying with a request for information under the 
1942 Convention only when Canadian authorities act in good 
faith in seeking IRS assistance, and that the good faith of 
Canadian authorities should be judged by the same standard 
applicable to the IRS when it conducts a domestic investiga-
tion. Hence, the Court of Appeals concluded, before the 
IRS may honor a request for information it must determine 
that Revenue Canada’s investigation has not reached a stage 
analogous to a Justice Department referral by the IRS. In 
addition, the Court of Appeals said, “in order to establish its 
prima facie case by affidavit, the IRS must make an affirma-
tive statement” that Canadian authorities are acting in good 
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faith and that their investigation has not yet reached that 
stage; the burden of proof on this point rests initially with 
the IRS rather than the taxpayer attempting to quash a 
summons, the court held, because the IRS “can consult 
with Canada’s competent authority and can be expected to 
have greater familiarity with Canadian administrative proce-
dures.” 813 F. 2d, at 250. The Court of Appeals reversed 
the District Court’s decision because the affidavits submitted 
by the IRS failed to state that Revenue Canada’s investiga-
tion of respondents had not yet reached a point analogous to 
an IRS referral to the Justice Department.

We granted certiorari, 485 U. S. 1033 (1988), to resolve a 
conflict between the Ninth Circuit’s decision in this case and 
the Second Circuit’s holding in United States v. Manufactur-
ers & Traders Trust Co., 703 F. 2d 47 (1983). We now 
reverse.

II
A

In United States v. Powell, supra, we rejected the claim 
that the IRS must show probable cause to obtain enforce-
ment of an administrative summons issued in connection with 
a domestic tax investigation. See id., at 52-57. We held in-
stead that the IRS need only demonstrate good faith in issu-
ing the summons, which we defined as follows:

“[The IRS Commissioner] must show that the investiga-
tion will be conducted pursuant to a legitimate purpose, 
that the inquiry may be relevant to the purpose, that the 
information sought is not already within the Commis-
sioner’s possession, and that the administrative steps re-
quired by the Code have been followed—in particular, 
that the ‘Secretary or his delegate,’ after investigation, 
has determined the further examination to be necessary 
and has notified the taxpayer in writing to that effect.” 
Id., at 57-58.
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Once the IRS has made such a showing, we stated, it is enti-
tled to an enforcement order unless the taxpayer can show 
that the IRS is attempting to abuse the court’s process. 
“Such an abuse would take place,” we said, “if the summons 
had been issued for an improper purpose, such as to harass 
the taxpayer or to put pressure on him to settle a collateral 
dispute, or for any other purpose reflecting on the good faith 
of the particular investigation.” Id., at 58. See also United 
States v. Bisceglia, 420 U. S. 141, 146 (1975). The taxpayer 
carries the burden of proving an abuse of the court’s process. 
379 U. S., at 58.

Leaving aside the question whether the 1942 Convention, 
in conjunction with 26 U. S. C. § 7602(c), narrows the class of 
legitimate purposes for which the IRS may issue an adminis-
trative summons, the affidavits the IRS submitted in re-
spondents’ cases plainly satisfied the requirements of good 
faith we set forth in Powell and have repeatedly reaffirmed. 
See, e. g., Tiffany Fine Arts, Inc. v. United States, 469 
U. S. 310, 321 (1985); United States v. Arthur Young & 
Co., 465 U. S. 805, 813, n. 10 (1984). The IRS Director of 
Foreign Operations stated under oath that the information 
sought was not within the possession of American or Cana-
dian tax authorities, that it might be relevant to the compu-
tation of respondents’ Canadian tax liabilities, and that the 
same type of information could be obtained by Canadian au-
thorities under Canadian law. App. 28. He further noted 
that the “[e]xchanged information may only be disclosed as 
required in the normal administrative or judicial process op-
erative in the administration of the tax system of the request-
ing country,” and that improper use of exchanged informa-
tion would be protested. Ibid. In addition, the IRS issued 
its summonses in conformity with applicable statutes and 
duly informed respondents of their issuance. In their peti-
tions to quash, respondents nowhere alleged that the IRS 
was trying to use the District Court’s process for some im-
proper purpose, such as harassment or the acquisition of 
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bargaining power in connection with some collateral dispute. 
See id., at 18-20. Nor does it appear that they later sought 
to prove abuse of process. Unless 26 U. S. C. § 7602(c) or 
the 1942 Convention imposes more stringent requirements on 
the enforcement of the administrative summonses issued in 
this case, the IRS was entitled to enforcement orders under 
the rule laid down in Powell.

B

Section 7602(c) does impose an additional constraint on the 
issuance of summonses to further domestic tax investiga-
tions.2 By its terms, however, it does not apply to the sum-

2 Section 7602(c) of Title 26 reads:
“(c) No administrative summons when there is Justice Department 
referral
“(1) Limitation of authority

“No summons may be issued under this title, and the Secretary may not 
begin any action under section 7604 to enforce any summons, with respect 
to any person if a Justice Department referral is in effect with respect to 
such person.
“(2) Justice Department referral in effect

“For purposes of this subsection—
“(A) In general
“A Justice Department referral is in effect with respect to any person 

if—
“(i) the Secretary has recommended to the Attorney General a grand 

jury investigation of, or the criminal prosecution of, such person for any 
offense connected with the administration or enforcement of the internal 
revenue laws, or

“(ii) any request is made under section 6103(h)(3)(B) for the disclosure of 
any return or return information (within the meaning of section 6103(b)) 
relating to such person.

“(B) Termination
“A Justice Department referral shall cease to be in effect with respect to 

a person when—
“(i) the Attorney General notifies the Secretary, in writing, that—
“(I) he will not prosecute such person for any offense connected with the 

administration or enforcement of the internal revenue laws,
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monses challenged by respondents, for it speaks only to in-
vestigations into possible violations of United States revenue 
laws. Section 7602(c) forbids the issuance of a summons “if a 
Justice Department referral is in effect” with respect to a 
person about whom information is sought by means of the 
summons. At the time of the District Court’s decision, no 
Justice Department referral was in effect with regard to re-
spondents; indeed, the IRS agent seeking the bank records to 
fulfill Revenue Canada’s request said in her affidavit that no 
domestic tax investigation of any kind was pending. See 
App. 30. Section 7602(c) therefore does not itself appear to 
bar enforcement of the summonses at issue here.3

The legislative history of § 7602(c) supports this conclusion. 
Prior to its enactment, we held in United States v. LaSalle 
National Bank, 437 U. S. 298 (1978), that the IRS may not 
issue a summons once it has recommended prosecution to the 
Justice Department, nor may it circumvent this requirement 

“(II) he will not authorize a grand jury investigation of such person with 
respect to such an offense, or

“(III) he will discontinue such a grand jury investigation.
“(ii) a final disposition has been made of any criminal proceeding pertain-

ing to the enforcement of the internal revenue laws which was instituted by 
the Attorney General against such person, or

“(iii) the Attorney General notifies the Secretary, in writing, that he will 
not prosecute such person for any offense connected with the administra-
tion or enforcement of the internal revenue laws relating to the request de-
scribed in subparagraph (A)(ii).
“(3) Taxable years, etc., treated separately

“For purposes of this subsection, each taxable period (or, if there is no 
taxable period, each taxable event) and each tax imposed by a separate 
chapter of this title shall be treated separately.”

8 We need not, and do not, decide whether the IRS could issue a sum-
mons to honor a treaty request if the individual under investigation by the 
requesting foreign government were also under investigation by American 
authorities and a Justice Department referral were in effect with respect to 
him. Nor do we address the question whether the IRS could use in a crim-
inal prosecution evidence it obtained from Canadian authorities pursuant to 
a treaty request made while a Justice Department referral was in effect.
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by delaying such a recommendation in order to gather addi-
tional information. We based our holding in large part on 
our finding that “[n]othing in § 7602 or its legislative history 
suggests that Congress intended the summons authority to 
broaden the Justice Department’s right of criminal litigation 
discovery or to infringe on the role of the grand jury as 
a principal tool of criminal accusation.” Id., at 312 (cita-
tions omitted). When Congress codified the essence of our 
holding in § 7602(c), it apparently shared our concern about 
permitting the IRS to encroach upon the rights of potential 
criminal defendants. The Report of the Senate Finance 
Committee noted that “the provision is in no way intended to 
broaden the Justice Department’s right of criminal discovery 
or to infringe on the role of the grand jury as a principal tool 
of criminal prosecution.” S. Rep. No. 97-494, Vol. 1, p. 286 
(1982).

This explanation for the restriction embodied in § 7602(c) 
suggests that Congress did not intend to make the enforce-
ment of a treaty summons contingent upon the foreign tax in-
vestigation’s not having reached a stage analogous to a Jus-
tice Department referral. None of the civil-law countries 
with whom the United States has tax treaties providing for 
exchanges of-information employ grand juries, and Canada 
has ceased to use them.4 Moreover, criminal discovery pro-
cedures differ considerably among countries with whom we 
have such treaties.5 6 The concerns that prompted Congress 

4 See the Criminal Law Amendment Act, 1985, ch. 19, §§113-115, re-
printed in Revised Statutes of Canada, ch. 27, §§ 113-115 (Supp. I 1985). 
See also McKibbon v. Queen, [1984] 1 S. C. R. 131, 137-157, 6 D. L. R. 
4th 1, 20-35 (1984) (recounting the history of grand juries in Canada). 
Other common-law countries have eliminated the grand jury as well. See, 
e. g., Saywell v. Attorney-General, [1982] 2 N. Z. L. R. 97, 100-105
(H. C.) (discussing consequences for presentation of indictment of abolition 
of grand juries in New Zealand, England, and Australia).

6 As of September 30, 1988, the United States had in force income tax 
conventions containing exchange of information provisions with over 30 
countries, ranging from France to Poland to Japan. Fogarasi, Gordon,
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to pass § 7602(c) are therefore not present when the IRS is-
sues summonses at the request of most foreign governments 
conducting investigations into possible violations of their own 
tax laws. If Congress had intended § 7602(c) to impose a 
restriction on the issuance of summonses pursuant to treaty 
requests parallel to the restriction it expressly imposes on 
summonses issued by the IRS in connection with domestic 
tax investigations, it would presumably have offered some 
reason for extending the sweep of the section beyond its plain 
language. In addition, Congress would likely have discussed 
the appropriateness of extending the protections afforded by 
United States law to citizens of other countries who are not 
subject to criminal prosecution here, and would doubtless 
have considered the problems posed by the application of 
§ 7602(c) to requests by treaty partners, in particular the 
difficulty of determining when a foreign investigation has 
progressed to a point analogous to a Justice Department re-
ferral.* 6 Respondents have not directed us, however, to any-

Venuti, & Renfroe, Current Status of U. S. Tax Treaties, 17 Tax Mgmt. 
Int’l J. 507, 509 (1988). Not all of those countries distinguish between civil 
and criminal prosecutions for tax offenses as does the United States. In 
some Swiss Cantons, for example, tax fraud—the most severe offense—is 
prosecuted in the administrative rather than in the criminal courts, and a 
single administrative agency investigates and prosecutes all tax offenses. 
See Meier, Banking Secrecy in Swiss and International Taxation, 7 Int’l 
Law. 16, 26 (1973).

6 The difficulty of finding the equivalent of a Justice Department re-
ferral is particularly acute in Canadian tax investigations. Although crim-
inal prosecution is centered in Canadian attomeys-general, just as criminal 
prosecution in the United States falls within the province of the Justice De-
partment, “[t]he similarity appears to stop there.” Scheim & Cantillon 
Ross, Stuart v. United States: Standards for Section 7602 Summons in 
Treaty Matters, 17 Tax Mgmt. Int’l J. 479, 482 (1988). Revenue Canada 
routinely gathers virtually all of the information necessary for criminal 
prosecution before turning a case over to the Canadian Justice Depart-
ment, see id., at 482-484, and available Canadian agency manuals suggest 
“that a case is referred to Justice only when it is already in a stage amena-
ble to Court presentation, and that some degree of cooperation continues 
after that point.” Id., at 482. Scheim and Cantillon Ross conclude: “It 
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thing in the legislative history of § 7602(c) suggesting that 
Congress intended it to apply to summonses issued pursuant 
to treaty requests, or to any reference to the problems its 
application would have occasioned. We therefore see no rea-
son to think that § 7602(c) means more than it says.

C
The only conceivable foundation for the Ninth Circuit’s rule 

that an IRS summons issued at the request of Canadian au-
thorities may not be enforced unless the IRS provides assur-
ance that the Canadian investigation has not proceeded to a 
stage analogous to a Justice Department referral is therefore 
the language of the 1942 Convention itself. Article XIX 
obliges the competent authority for the United States to fur-
nish, upon request, relevant information that it is “in a posi-
tion to obtain under its revenue laws.” Article XXI repeats 
this clause almost verbatim, permitting the IRS Commis-
sioner to supply Canadian authorities with relevant informa-
tion he “is entitled to obtain under the revenue laws of the 
United States of America.” Respondents contend that be-
cause the IRS would not be able, under American law, to 
issue an administrative summons to gather information for 
use by the Government once a Justice Department referral 
was in effect, the IRS is not in a position to obtain such 
information once Canadian authorities have reached a cor-
responding stage in their investigation.

(1)
We are not persuaded by this argument. “The clear im-

port of treaty language controls unless ‘application of the 
words of the treaty according to their obvious meaning ef-
fects a result inconsistent with the intent or expectations 

appears therefore that [Revenue Canada] adopts an institutional posture 
tilted towards prosecution well before referral.” Ibid. If this conclusion 
is correct, then it might be difficult in at least some cases to determine 
whether a Canadian tax investigation has reached a point analogous to a 
Justice Department referral by the IRS.



366 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

of its signatories.”’ Sumitomo Shoji America, Inc. n . 
Avagliano, 457 U. S. 176, 180 (1982), quoting Maximov v. 
United States, 373 U. S. 49, 54 (1963). Articles XIX and 
XXI both refer to information that the 1RS may obtain under 
American law. American law, however, does not contain 
the restriction respondents claim to find there. Section 
7602(c) only limits the issuance of summonses when a Justice 
Department referral is in effect; it says nothing about deci-
sions by foreign tax officials to investigate possible violations 
of their countries’ tax laws with a view to criminal prosecu-
tion outside the United States. The elements of good faith 
we outlined in United States v. Powell, 379 U. S. 48 (1964), 
do not contain such a restriction. Nor does our reasoning 
in United States v. LaSalle National Bank, 437 U. S. 298 
(1978), favor the result respondents urge, because the provi-
sion of information to Canadian authorities could not curtail 
the rights of potential criminal defendants in this country by 
undermining American discovery rules or diminishing the 
role of the grand jury. And respondents have not suggested 
that some other segment of American law, such as the law of 
privilege, prevents the 1RS from issuing an administrative 
summons pursuant to a treaty request once a treaty partner 
has embarked on a tax investigation leading to a foreign crim-
inal prosecution. Articles XIX and XXI of the 1942 Conven-
tion on their face therefore lend no support to respondents’ 
position.

(2)

Nontextual sources that often assist us in “giving effect to 
the intent of the Treaty parties,” Sumitomo, supra, at 185, 
such as a treaty’s ratification history and its subsequent oper-
ation, further fail to sustain respondents’ claim. The Senate 
Committee on Foreign Relations did not hold hearings on the 
Convention prior to its ratification in 1942, and the Commit-
tee Report did not even mention the provisions for exchange 
of information. See S. Exec. Rep. No. 3, 77th Cong., 2d 
Sess. (1942), 1 Legislative History of United States Tax Con-
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ventions (Committee Print compiled by the Staff of the Joint 
Committee on Internal Revenue Taxation) 455 (1962) (Leg. 
Hist.). The sole reference to these provisions during the 
brief floor debate in the Senate contained no hint that the 
1942 Convention was intended to incorporate domestic re-
strictions on the issuance of summonses by the 1RS in con-
nection with American tax investigations, such as the limita-
tion later codified in § 7602(c).7 The President’s message 

7 Contrary to Just ice  Scal ia ’s suggestion, see post, at 377, the Gov-
ernment relied on the preratification Senate debate in its brief, see Brief 
for United States 29, and n. 11, pointing out that the only reference to in-
tergovernmental exchanges of information came in the following colloquy:

“Mr. TAFT . . .
“In other words, if an American citizen were using a Canadian bank de-

posit to evade income taxation, I think the convention would permit the 
United States Government to ask the Canadian Government to obtain in-
formation from its own bank and furnish it to this Government in connec-
tion with the enforcement of our internal-revenue laws.

“Mr. GEORGE. It does provide for exchange of information, as the 
Senator from Ohio points out.” 88 Cong. Rec. 4714 (1942).

Nor is reliance on the Senate’s preratification debates and reports im-
proper. As Just ice  Scal ia  acknowledges, the American Law Institute’s 
most recent Restatement counsels consideration of such materials. See 
Restatement (Third) of Foreign Relations Law of the United States § 314, 
Comment d (1987) (“indication that . . . the Senate ascribed a particular 
meaning to the treaty is relevant”); id., § 325, Reporters’ Note 5 (“A court 
... is required to take into account . . . (i) Committee reports, debates, 
and other indications of meaning that the legislative branch has attached to 
an agreement. . . ”). Consultation of these materials is eminently reason-
able. Pace Just ice  Scal ia , reviewing preratification Senate debates and 
reports is not akin to “determining the meaning of a bilateral contract be-
tween two corporations on the basis of what the board of directors of one of 
them thought it meant when authorizing the chief executive officer to con-
clude it.” Post, at 374. Senate debates do not occur behind closed doors, 
out of earshot of proposed treaty partners, nor are preratification Senate 
reports kept under seal. Both are public statements. They therefore 
bear no resemblance to the private deliberations of a board of directors 
prior to the board’s decision whether to authorize the chief executive offi-
cer to sign an agreement. Insofar as the contract analogy is apt, the bet-
ter comparison is to a meeting of the board whose minutes and position pa-
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accompanying transmittal of the proposed treaty to the Sen-
ate, see S. Exec. Doc. B, 77th Cong., 2d Sess. (1942), re-
printed in Leg. Hist. 445, and the President’s Proclamation at 
the time the Convention was signed, see Leg. Hist. 475, 56 
Stat. 1399, similarly contain no language supporting respond-
ents’ argument. Indeed, given that a treaty should generally 
be “construefd] . . . liberally to give effect to the purpose 
which animates it” and that “[e]ven where a provision of a 
treaty fairly admits of two constructions, one restricting, the 
other enlarging, rights which may be claimed under it, the 
more liberal interpretation is to be preferred,” Bacardi Corp, 
of America v. Domenech, 311 U. S. 150, 163 (1940) (citations 
omitted), the evident purpose behind Articles XIX and XXI— 
the reduction of tax evasion by allowing signatories to demand 
information from each other—counsels against interpreting 
those provisions to limit inquiry in the manner respondents 
desire. In any event, nothing in the history of the Conven-
tion’s ratification buttresses respondents’ claim.* 8

pers the other corporation’s board and chief executive officer are invited to 
peruse. It is hornbook contract law that the proper construction of an 
agreement is that given by one of the parties when “that party had no rea-
son to know of any different meaning attached by the other, and the other 
had reason to know the meaning attached by the first party.” Restate-
ment (Second) of Contracts §201(2)(b) (1981). See also E. Farnsworth, 
Contracts 487-488 (1982). A treaty’s negotiating history, which Just ice  
Scal ia  suggests would be a better interpretive guide than preratification 
Senate materials, see post, at 374, would in fact be a worse indicator of a 
treaty’s meaning, for that history is rarely a matter of public record avail-
able to the Senate when it decides to grant or withhold its consent.

8 A new United States-Canada Income Tax Convention became effec-
tive August 16, 1984, after the summonses involved in this case were is-
sued. 1986-2 Cum. Bull. 258. Article XXVII of the new Convention 
closely resembles Articles XIX and XXI of the 1942 Convention. Yet nei-
ther the new Convention nor its supplementary protocols suggest any limi-
tation on United States compliance with a treaty request dependent upon 
the status of a Canadian tax investigation. The hearing before the Senate 
Foreign Relations Committee, see Hearing on Tax Treaties before the 
Senate Committee on Foreign Relations, 97th Cong., 1st Sess., 1-115 
(1981), the technical explanation of the new Convention, see 1986-2 Cum.
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(3)
Nor do other aids to interpretation strengthen their case. 

The practice of treaty signatories counts as evidence of the 
treaty’s proper interpretation, since their conduct generally 
evinces their understanding of the agreement they signed. 
See Trans World Airlines, Inc. v. Franklin Mint Corp., 466 
U. S. 243, 259 (1984); Factor v. Laubenheimer, 290 U. S. 
276, 294-295 (1933). The Government’s regular compliance 
with requests for information by Canadian authorities with-
out inquiring whether they intend to use the information for 
criminal prosecution therefore weighs in favor of its reading 
of Articles XIX and XXL Similarly, “[although not con-
clusive, the meaning attributed to treaty provisions by the 
Government agencies charged with their negotiation and en-
forcement is entitled to great weight.” Sumitomo, 457 
U. S., at 184-185. See also Kolovrat v. Oregon, 366 U. S. 
187, 194 (1961). The 1RS’ construction of the 1942 Con-
vention repudiates rather than confirms the interpretation 
respondents ask us to adopt. Finally, the result urged by 
respondents would contravene Congress’ main reason for lay-
ing down an easily administrable test in § 7602(c): “[S]um- 
mons enforcement proceedings should be summary in nature 
and discovery should be limited.” S. Rep. No. 97-494, Vol. 
1, p. 285 (1982). If respondents had their way, disputes 
would inevitably arise over whether a Canadian tax investi-
gation had progressed to a point analogous to a Justice De-
partment referral when Revenue Canada made its request 
for information, thereby “spawn[ing] protracted litigation 
without any meaningful results for the taxpayer.” Ibid. It 
seems unlikely that Congress would have welcomed this re-

Bull. 275, 294, and the perfunctory ratification debate in the Senate, see 
130 Cong. Rec. 19504-19509, 19512-19513 (1984), are similarly silent on 
this point. Thus, the Senate apparently did not believe that in ratifying 
the new Convention it was giving respondents’ claim the force of law, just 
as it did not appear to think, from the legislative history it left behind, that 
§ 7602(c) accomplished that end on its own.
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suit when it ratified the 1942 Convention, or that Congress 
intended it when it approved the bill containing what is pres-
ently § 7602(c).

Ill

We conclude that the IRS need not attest that a Canadian 
tax investigation has not yet reached a stage analogous to a 
Justice Department referral by the IRS in order to obtain 
enforcement of a summons issued pursuant to a request by 
Canadian authorities under the 1942 Convention. So long as 
the IRS itself acts in good faith, as that term was explicated 
in United States v. Powell, 379 U. S., at 57-58, and complies 
with applicable statutes, it is entitled to enforcement of its 
summons. Accordingly, the judgment of the Court of Ap-
peals is reversed, and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

Justi ce  Kenn edy , with whom Justic e  O’Con no r  joins, 
concurring in part and concurring in the judgment.

It is quite unnecessary for the resolution of this case to 
explore or discuss the Senate proceedings that led to rati-
fication of the 1942 Convention Respecting Double Taxation; 
for, as the Court unanimously agrees, the text of the Treaty 
is quite sufficient to decide the issue before us. The intent 
of the Treaty’s signatories is manifest from the language of 
the document itself. I agree with Justi ce  Scali a  that we 
should not reach, either in a direct or an implicit way, the 
question whether Senate debates on ratification are authori-
tative or even helpful in determining what the signatories to 
a treaty intended. That determination should be reserved 
until we confront a case where the language of the treaty it-
self does not yield a clear answer to the question before us. 
For these reasons, I join the judgment of the Court and all 
but Part II-C of the Court’s opinion.
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Just ice  Scal ia , concurring in the judgment.
I concur only in the judgment of the Court because I be-

lieve that the text of Articles XIX and XXI of the Convention 
between the United States and Canada Respecting Double 
Taxation, Mar. 4, 1942, 56 Stat. 1405-1406, T. S. No. 983, is 
completely dispositive of respondents’ claim under the agree-
ment. The Court apparently agrees. See ante, at 365-366. 
Given that the Treaty’s language resolves the issue pre-
sented, there is no necessity of looking further to discover 
“the intent of the Treaty parties,” ante, at 366, and special 
reason to avoid the particular materials that the Court unnec-
essarily consults.

I
Of course, no one can be opposed to giving effect to “the 

intent of the Treaty parties.” The critical question, how-
ever, is whether that is more reliably and predictably 
achieved by a rule of construction which credits, when it is 
clear, the contracting sovereigns’ carefully framed and sol-
emnly ratified expression of those intentions and expecta-
tions, or rather one which sets judges in various jurisdictions 
at large to ignore that clear expression and discern a “genu-
ine” contrary intent elsewhere. To ask that question is to 
answer it.

One can readily understand the appeal of making the addi-
tional argument that the plain language of a treaty (which 
is conclusive) does indeed effectuate the genuine intent as 
shown elsewhere—just as one can understand the appeal, in 
statutory cases, of pointing out that what the statute pro-
vides (which is conclusive) happens to be sound social policy. 
But using every string to one’s bow in this fashion has unfor-
tunate implications. (“It would be wrong; and besides, it 
wouldn’t work.”) Here the implication is that, had the ex-
trinsic evidence contradicted the plain language of the Treaty 
it would govern. That is indeed what we mistakenly said in 
the earlier case that the Court cites as authority for its ap-
proach. In Sumitomo Shoji America, Inc. v. Avagliano,
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457 U. S. 176, 180 (1982), we stated that “ ‘[t]he clear import 
of treaty language controls unless ‘application of the words 
of the treaty according to their obvious meaning effects a re-
sult inconsistent with the intent or expectations of its sig-
natories.’ . . . Maximov v. United States, 373 U. S. 49, 54 
(1963).” The authority quoted for that proposition in fact 
does not support it. In Maximov, confronted with an argu-
ment appealing to the “intent or expectations” of the signa-
tories, we responded that “[t]he immediate and compelling 
answer to this contention is that . . . the language of the 
Convention itself not only fails to support the petitioner’s 
view, but is contrary to it.” Maximov v. United States, 373 
U. S. 49, 54 (1963). We then continued: “Moreover, it is 
particularly inappropriate for a court to sanction a deviation 
from the clear import of a solemn treaty . . . when, as here, 
there is no indication that application of the words of the 
treaty according to their obvious meaning effects a result 
inconsistent with the intent or expectations of its signa-
tories.” Ibid, (emphasis added). The import of the high-
lighted adverb is, of course, that it would be inappropriate 
to sanction a deviation from clear text even if there were indi-
cations of contrary intent. Our Sumitomo dictum separated 
the last clause of this quotation from its context to support 
precisely the opposite of what it said. Regrettably, that 
passage from Sumitomo is already being quoted by lower 
courts as “[t]he general rule in interpreting treaties.” Rain-
bow Navigation, Inc. n . Department of Navy, 686 F. Supp. 
354, 359, n. 25 (DC 1988).

Notwithstanding the Sumitomo dictum to which the Court 
alludes, our traditional rule of treaty construction is that an 
agreement’s language is the best evidence of its purpose and 
its parties’ intent. In Rocca v. Thompson, 223 U. S. 317 
(1912), it was urged upon us that a Treaty granting consuls 
the right “to intervene in the possession, administration, and 
judicial liquidation of the estate of the deceased” also granted 
them the right to administer the property of the deceased,
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since that would effectuate the Treaty’s “objects and pur-
poses.” We conducted no separate inquiry into the intent or 
expectations of the signatories beyond those expressed in the 
text, but said simply:

“[T]reaties are the subject of careful consideration be-
fore they are entered into, and are drawn by persons 
competent to express their meaning and to choose apt 
words in which to embody the purposes of the high con-
tracting parties. Had it been the intention to commit 
the administration of estates of citizens of one country, 
dying in another, exclusively to the consul of the foreign 
nation, it would have been very easy to have declared 
that purpose in unmistakable terms.” Id., at 332.

That is the governing principle of interpretation. Only when 
a treaty provision is ambiguous have we found it appropriate 
to give authoritative effect to extratextual materials. See, 
e. g., Air France v. Saks, 470 U. S. 392, 400 (1985); Nielsen 
v. Johnson, 279 U. S. 47, 52 (1929).

II
Even, however, if one generally regards the use of pre-

ratification extrinsic materials to confirm an unambiguous 
text as an innocuous practice, there is special reason to object 
to that superfluous reference in the present case. What is 
distinctive here is the nature of the extratextual materials to 
which the Court unnecessarily refers. To discover Canada’s 
and the United States’ “intent and expectations,” the Court 
looks solely to the United States Senate floor debates that 
preceded the President’s ratification of the treaty. Ante, at 
366-368, and nn. 7-8. The use of such materials is unprece-
dented. Even where the terms of the treaty are ambiguous, 
and resort to preratification materials is therefore appropri-
ate, I have been unable to discover a single case in which this 
Court has consulted the Senate debate, committee hearings, 
or committee reports. It would be no more appropriate for 
me than it is for the Court to use the present case as the occa-
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sion for pronouncing upon the legitimacy of using such ma-
terials, but it is permissible to suggest some of the arguments 
against it. Using preratification Senate materials, it may be 
said, is rather like determining the meaning of a bilateral con-
tract between two corporations on the basis of what the 
board of directors of one of them thought it meant when au-
thorizing the chief executive officer to conclude it. The 
question before us in a treaty case is what the two or more 
sovereigns agreed to, rather than what a single one of them, 
or the legislature of a single one of them, thought it agreed 
to. And to answer that question accurately, it can reason-
ably be said, whatever extratextual materials are consulted 
must be materials that reflect the mutual agreement (for ex-
ample, the negotiating history) rather than a unilateral un-
derstanding. Thus, we have declined to give effect, not 
merely to Senate debates and committee reports, but even to 
an explicit condition of ratification adopted by the full Senate, 
when the President failed to include that in his ratification. 
We said:

“The power to make treaties is vested by the Constitu-
tion in the President and Senate, and, while this proviso 
was adopted by the Senate, there is no evidence that it 
ever received the sanction or approval of the President. 
It cannot be considered as a legislative act, since the 
power to legislate is vested in the President, Senate and 
House of Representatives. There is something, too, 
which shocks the conscience in the idea that a treaty can 
be put forth as embodying the terms of an arrangement 
with a foreign power or an Indian tribe, a material provi-
sion of which is unknown to one of the contracting par-
ties, and is kept in the background to be used by the 
other only when the exigencies of a particular case may 
demand it.” New York Indians v. United States, 170 
U. S. 1, 23 (1898).

Of course the Senate has unquestioned power to enforce its 
own understanding of treaties. It may, in the form of a reso-
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lution, give its consent on the basis of conditions. If these 
are agreed to by the President and accepted by the other con-
tracting parties, they become part of the treaty and of the 
law of the United States, see Northwestern Bands of Sho-
shone Indians v. United States, 324 U. S. 335, 351-352 
(1945); see also Restatement (Third) of Foreign Relations 
Law of the United States §314 (1987). If they are not 
agreed to by the President, his only constitutionally permissi-
ble course is to decline to ratify the treaty, and his ratifica-
tion without the conditions would presumably provide the 
basis for impeachment. Moreover, if Congress does not like 
the interpretation that a treaty has been given by the courts 
or by the President, it may abrogate or amend it as a matter 
of internal law by simply enacting inconsistent legislation. 
La Abra Silver Mining Co. v. United States, 175 U. S. 423, 
460 (1899); Head Money Cases, 112 U. S. 580, 599 (1884). 
But it is a far cry from all of this to say that the meaning of 
a treaty can be determined, not by a reservation attached to 
the President’s ratification at the instance of the Senate, nor 
even by formal resolution of the Senate unmentioned in the 
President’s ratification, but by legislative history of the sort 
that we have become accustomed to using for purpose of 
determining the meaning of domestic legislation.

The American Law Institute’s Restatement of the Foreign 
Relations Law of the United States would permit the courts 
to refer to materials of the sort at issue here. See Restate-
ment (Third) of Foreign Relations Law of the United States 
§314, Comment d (1987); id., §325, Reporter’s Note 5. But 
despite the title of the work, this must be regarded as a pro-
posal for change rather than a restatement of existing doc-
trine, since the commentary refers to not a single case, of this 
or any other United States court, that has employed the 
practice. The current version of the Restatement provides 
no explanation for (or even acknowledgment of) this curios-
ity. An explanation was provided in the Proposed Official 
Draft of the Second Restatement, which is of some interest:
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“There is virtually no precise decisional authority on 
this matter, probably because of the domestic interpre-
tative rule, stated in §155, that executive interpreta-
tions of international agreements are given great weight 
by courts in the United States or because, as explained 
in Comment a to this Section, the courts wish to avoid if 
possible creating disharmony between the international 
and the domestic meanings of international agreements.” 
Restatement (Second) of Foreign Relations Law of the 
United States §154, Comment 6(ii) (Prop. Off. Draft 
1962).

This is not the case in which to commit ourselves to an ap-
proach that significantly reduces what has hitherto been the 
President’s role in the interpretation of treaties, and commits 
the United States to a form of interpretation plainly out of 
step with international practice.

It can hardly have escaped the Court’s attention that 
the role of Senate understanding in the treaty ratification 
process has recently been the subject of some considerable 
dispute between the Senate and the Executive. See Wash-
ington Post, Mar. 19, 1988, p. All, col. 1 (discussing dis-
agreement on the importance to be accorded to Senate under-
standing of the Anti-Ballistic Missile Treaty at the time of 
advice and consent to the President’s ratification); Washing-
ton Post, Feb. 17, 1988, p. A17, col. 1 (same); Washington 
Post, Feb. 6, 1988, p. Al, col. 6 (same). The first (and, as 
far as I am aware, the only) federal decisions relying upon 
preratification Senate materials for the interpretation of a 
treaty were issued by the District Court for the District of 
Columbia, in successive phases of the same controversy, last 
May, see Rainbow Navigation, Inc. v. Department of Navy, 
686 F. Supp. 354 (1988), and last November, see Rainbow 
Navigation, Inc. n . Department of Navy, 699 F. Supp. 339 
(1988). In the first of those cases, the court rejected the 
Government’s contention that its representations to the Sen-
ate regarding the meaning of a treaty are not binding as to 
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the treaty’s interpretation. See 686 F. Supp., at 357-358, 
n. 17.*  In the second of them, the Government conceded 
that “authoritative Executive branch representations con-
cerning the meaning of a Treaty which form part of the basis 
upon which the Senate gives advice and consent are entitled 
to be accorded binding weight as a matter of domestic con-
stitutional law, and the Executive branch fully accepts that it 
is bound by such statements.” 699 F. Supp., at 343 (quoting 
Defendants’ Reply Brief and Opposition to Plaintiff’s Cross-
Motion for Summary Judgment 2, n. 2.). It is not clear that 
this latest position taken by the Government in District 
Court is correct, or would even be the position taken before 
us by the Solicitor General. It is even less clear, however, 
assuming that position to be correct, that Senate understand-
ings which are not the product of Executive representations 
in the advice-and-consent hearings should have any rele-
vance. It is odd, to say the least, that in the present case, 
where the language of the Treaty is clear, where the role of 
Senate reports and debates has not even been argued, and 
where the Solicitor General has not been requested to give us 
the benefit of his views on that subject, we should reach out 
to use such materials for the first time in two centuries of 
treaty construction.

*The court relied in part upon testimony—reproduced in The ABM 
Treaty Interpretation Resolution, Report of the Committee on Foreign 
Relations of the United States Senate, S. Rep. No. 100-164, p. 49 (1987)— 
by none other than the reporter for the Restatement of Foreign Relations 
Law, Professor Louis Henkin. Thus, by self-exertion, so to speak, there 
is now at least one case that the Restatement almost restates. The quali-
fier is needed because, as I discuss later in text, even that case does not go 
as far as the Restatement (and the Court’s opinion today) would do.
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CITY OF CANTON, OHIO v. HARRIS ET al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 86-1088. Argued November 8, 1988—Decided February 28, 1989

Although respondent fell down several times and was incoherent following 
her arrest by officers of petitioner city’s police department, the officers 
summoned no medical assistance for her. After her release, she was di-
agnosed as suffering from several emotional ailments requiring hospital-
ization and subsequent outpatient treatment. Some time later, she filed 
suit seeking, inter alia, to hold the city liable under 42 U. S. C. § 1983 
for its violation of her right, under the Due Process Clause of the Four-
teenth Amendment, to receive necessary medical attention while in po-
lice custody. The jury ruled in her favor on this claim upon the basis of 
evidence indicating that a city regulation gave shift commanders sole dis-
cretion to determine whether a detainee required medical care, and sug-
gesting that commanders were not provided with any special training to 
make a determination as to when to summon such care for an injured de-
tainee. Both the District Court, in rejecting the city’s motion for judg-
ment notwithstanding the verdict, and the Court of Appeals, in ruling 
that there had been no error in submitting the “failure to train” claim to 
the jury, held that, under Circuit precedent, a municipality is liable for 
failure to train its police force, where the plaintiff proves that the munici-
pality acted recklessly, intentionally, or with gross negligence, and that 
the lack of training was so reckless or grossly negligent that deprivation 
of persons’ constitutional rights was substantially certain to result. 
However, upon finding that certain aspects of the District Court’s jury 
instructions might have led the jury to believe that it could find against 
the city on a mere respondeat superior theory, and that the jury’s ver-
dict did not state the basis on which it had ruled for respondent, the 
Court of Appeals reversed the judgment in her favor and remanded the 
case for a new trial.

Held:
1. The writ of certiorari will not be dismissed as improvidently 

granted on the basis of respondent’s claim that petitioner failed to pre-
serve for review the principal issues before this Court. Since the peti-
tion for certiorari directly addressed the critical question here—the 
§ 1983 actionability of a municipality’s failure to train—and since re-
spondent’s brief in opposition neither raised the objection that petitioner 
had failed to press its claims on the courts below nor informed this Court 
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that petitioner had arguably conceded below that inadequate training is 
actionable, this Court will exercise its discretion to deem these defects 
waived. Oklahoma City v. Tuttle, 471 U. S. 808, 816. Moreover, even 
if the asserted failure of petitioner to present the claims it makes here in 
the same fashion below actually occurred, that failure does not affect this 
Court’s jurisdiction. Pp. 383-385.

2. A municipality may, in certain circumstances, be held liable under 
§ 1983 for constitutional violations resulting from its failure to train its 
employees. Pp. 385-392.

(a) Petitioner’s contention that § 1983 liability can be imposed only 
where the municipal policy in question is itself unconstitutional is re-
jected, in light of the rule established by the Court in this case that there 
are limited circumstances in which a “failure to train” allegation can be 
the basis for liability. Pp. 386-387.

(b) The inadequacy of police training may serve as the basis for 
§ 1983 liability only where the failure to train in a relevant respect 
amounts to deliberate indifference to the constitutional rights of persons 
with whom the police come into contact. In contrast to the Court of Ap-
peals’ overly broad rule, this “deliberate indifference” standard is most 
consistent with the rule of Monell v. New York City Dept, of Social Serv-
ices, 436 U. S. 658, 694, that a city is not liable under § 1983 unless a 
municipal “policy” or “custom” is the moving force behind the consti-
tutional violation. Only where a failure to t ain  reflects a “deliberate” 
or “conscious” choice by the municipality can the failure be properly 
thought of as an actionable city “policy.” Monell will not be satisfied by 
a mere allegation that a training program represents a policy for which 
the city is responsible. Rather, the focus must be on whether the pro-
gram is adequate to the tasks the particular employees must perform, 
and if it is not, on whether such inadequate training can justifiably be 
said to represent “city policy.” Moreover, the identified deficiency in 
the training program must be closely related to the ultimate injury. 
Thus, respondent must still prove that the deficiency in training actually 
caused the police officers’ indifference to her medical needs. To adopt 
lesser standards of fault and causation would open municipalities to un-
precedented liability under § 1983; would result in de facto respondeat 
superior liability, a result rejected in Monell; would engage federal 
courts in an endless exercise of second-guessing municipal employee-
training programs, a task that they are ill suited to undertake; and would 
implicate serious questions of federalism. Pp. 388-392.

*

3. Although the evidence presently in the record does not satisfy the 
“deliberate indifference” rule of liability, the question whether respond-
ent should have an opportunity to prove her case under that rule must be 
left to the Court of Appeals on remand, since the standard of proof the 
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District Court ultimately imposed on her was a lesser one than the one 
here adopted. P. 392.

798 F. 2d 1414, vacated and remanded.

Whit e , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Brenn an , Marsh al l , Bla ckmun , and Steve ns , JJ., joined, 
and in Parts I, II, and III of which O’Conno r , Scal ia , and Ken ne dy , JJ., 
joined, except as to n. 11. Brenn an , J., filed a concurring opinion, post, 
p. 393. O’Con no r , J., filed an opinion concurring in part and dissenting in 
part, in which Scal ia  and Ken ne dy , JJ., joined, post, p. 393.

Carter G. Phillips argued the cause for petitioner. With 
him on the briefs were Mark D. Hopson, W. Scott Gwin, Wil-
liam J. Hamann, and John S. Coury.

David Rudovsky argued the cause for respondent. With 
him on the brief were Emanuella Harris Groves and Dexter 
W. Clark.*

Justi ce  Whit e  delivered the opinion of the Court.

In this case, we are asked to determine if a municipality 
can ever be liable under 42 U. S. C. § 1983* 1 for constitutional 
violations resulting from its failure to train municipal employ-
ees. We hold that, under certain circumstances, such liabil-
ity is permitted by the statute.

* Senna Ruth Solomon, Beate Bloch, and Richard K. Willard filed a 
brief for the International City Management Association et al. as amici cu-
riae urging reversal.

John A. Powell, Steven R. Shapiro, Howard A. Friedman, and Michael 
Aaron Avery filed a brief for the American Civil Liberties Union et al. as 
amici curiae urging affirmance.

1 Title 42 U. S. C. § 1983 provides, in relevant part, that:
“Every person who, under color of any statute, ordinance, regulation, cus-
tom, or usage . . . subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to the depri-
vation of any rights, privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress. ...”
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I
In April 1978, respondent Geraldine Harris was arrested 

by officers of the Canton Police Department. Mrs. Harris 
was brought to the police station in a patrol wagon.

When she arrived at the station, Mrs. Harris was found sit-
ting on the floor of the wagon. She was asked if she needed 
medical attention, and responded with an incoherent remark. 
After she was brought inside the station for processing, Mrs. 
Harris slumped to the floor on two occasions. Eventually, 
the police officers left Mrs. Harris lying on the floor to pre-
vent her from falling again. No medical attention was ever 
summoned for Mrs. Harris. After about an hour, Mrs. Har-
ris was released from custody, and taken by an ambulance 
(provided by her family) to a nearby hospital. There, Mrs. 
Harris was diagnosed as suffering from several emotional ail-
ments; she was hospitalized for one week and received subse-
quent outpatient treatment for an additional year.

Some time later, Mrs. Harris commenced this action alleg-
ing many state-law and constitutional claims against the city 
of Canton and its officials. Among these claims was one 
seeking to hold the city liable under 42 U. S. C. § 1983 for its 
violation of Mrs. Harris’ right, under the Due Process Clause 
of the Fourteenth Amendment, to receive necessary medical 
attention while in police custody.

A jury trial was held on Mrs. Harris’ claims. Evidence 
was presented that indicated that, pursuant to a municipal 
regulation,2 shift commanders were authorized to determine, 
in their sole discretion, whether a detainee required medical 

2 The city regulation in question provides that a police officer assigned 
to act as “jailer” at the city police station
“shall, when a prisoner is found to be unconscious or semi-unconscious, or 
when he or she is unable to explain his or her condition, or who complains 
of being ill, have such person taken to a hospital for medical treatment, 
with permission of his supervisor before admitting the person to City Jail.” 
App. 33.
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care. Tr. 2-139—2-143. In addition, testimony also sug-
gested that Canton shift commanders were not provided with 
any special training (beyond first-aid training) to make a 
determination as to when to summon medical care for an in-
jured detainee. Ibid.; App. to Pet. for Cert. 4a.

At the close of the evidence, the District Court submitted 
the case to the jury, which rejected all of Mrs. Harris’ claims 
except one: her § 1983 claim against the city resulting from its 
failure to provide her with medical treatment while in cus-
tody. In rejecting the city’s subsequent motion for judg-
ment notwithstanding the verdict, the District Court ex-
plained the theory of liability as follows:

“The evidence construed in a manner most favorable to 
Mrs. Harris could be found by a jury to demonstrate that 
the City of Canton had a custom or policy of vesting 
complete authority with the police supervisor of when 
medical treatment would be administered to prisoners. 
Further, the jury could find from the evidence that the 
vesting of such carte blanche authority with the police 
supervisor without adequate training to recognize when 
medical treatment is needed was grossly negligent or so 
reckless that future police misconduct was almost inev-
itable or substantially certain to result.” Id., at 16a.

On appeal, the Sixth Circuit affirmed this aspect of the Dis-
trict Court’s analysis, holding that “a municipality is liable for 
failure to train its police force, [where] the plaintiff . . . 
prove[s] that the municipality acted recklessly, intentionally, 
or with gross negligence.” Id., at 5a.3 The Court of Ap-
peals also stated that an additional prerequisite of this theory

3 In upholding Mrs. Harris’ “failure to train” claim, the Sixth Circuit re-
lied on two of its previous decisions which had approved such a theory of 
municipal liability under § 1983. See Rymer n . Davis, 754 F. 2d 198, va-
cated and remanded sub nom. Shepherdsville v. Rhymer, 473 U. S. 901, 
reinstated, 775 F. 2d 756, 757 (1985); Hays v. Jefferson County, 668 F. 2d 
869, 874 (1982).
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of liability was that the plaintiff must prove “that the lack of 
training was so reckless or grossly negligent that depriva-
tions of persons’ constitutional rights were substantially cer-
tain to result.” Ibid. Thus, the Court of Appeals found 
that there had been no error in submitting Mrs. Harris’ “fail-
ure to train” claim to the jury. However, the Court of Ap-
peals reversed the judgment for respondent, and remanded 
this case for a new trial, because it found that certain aspects 
of the District Court’s jury instructions might have led the 
jury to believe that it could find against the city on a mere 
respondeat superior theory. Because the jury’s verdict did 
not state the basis on which it had ruled for Mrs. Harris on 
her § 1983 claim, a new trial was ordered.

The city petitioned for certiorari, arguing that the Sixth 
Circuit’s holding represented an impermissible broadening of 
municipal liability under §1983. We granted the petition. 
485 U. S. 933 (1988).

II

We first address respondent’s contention that the writ of 
certiorari should be dismissed as improvidently granted, be-
cause “petitioner failed to preserve for review the principal 
issues it now argues in this Court.” Brief for Respondent 5.

We think it clear enough that petitioner’s three “Questions 
Presented” in its petition for certiorari encompass the critical 
question before us in this case: Under what circumstances 
can inadequate training be found to be a “policy” that is ac-
tionable under § 1983? See Pet. for Cert. i. The petition it-
self addressed this issue directly, attacking the Sixth Cir-
cuit’s “failure to train” theory as inconsistent with this 
Court’s precedents. See id., at 8-12. It is also clear—as 
respondent conceded at argument, Tr. of Oral Arg. 34, 54— 
that her brief in opposition to our granting of certiorari did 
not raise the objection that petitioner had failed to press its 
claims on the courts below.

As to respondent’s contention that the claims made by peti-
tioner here were not made in the same fashion below, that 
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failure, if it occurred, does not affect our jurisdiction; and 
because respondent did not oppose our grant of review at 
that time based on her contention that these claims were not 
pressed below, we will not dismiss the writ as improvidently 
granted. “[T]he ‘decision to grant certiorari represents a 
commitment of scarce judicial resources with a view to decid-
ing the merits ... of the questions presented in the peti-
tion.”’ St. Louis v. Praprotnik, 485 U. S. 112, 120 (1988) 
(quoting Oklahoma City v. Tuttle, 471 U. S. 808, 816 (1985)). 
As we have expressly admonished litigants in respondent’s 
position: “Nonjurisdictional defects of this sort should be 
brought to our attention no later than in respondent’s brief in 
opposition to the petition for certiorari; if not, we consider it 
within our discretion to deem the defect waived.” Tuttle, 
supra, at 816.

It is true that petitioner’s litigation posture with respect to 
the questions presented here has not been consistent; most 
importantly, petitioner conceded below that “‘inadequate 
training’ [is] a means of establishing municipal liability under 
Section 1983.” Reply Brief for Petitioner 4, n. 3; see also 
Petition for Rehearing in No. 85-3314 (CA6), p. 1. How-
ever, at each stage in the proceedings below, petitioner con-
tested any finding of liability on this ground, with objections 
of varying specificity. It opposed the District Court’s jury 
instructions on this issue, Tr. 4-369; claimed in its judgment 
notwithstanding verdict motion that there was “no evidence 
of a . . . policy or practice on the part of the City ... [of] 
den[ying] medical treatment to prisoners,” Motion for Judg-
ment Notwithstanding Verdict in No. C80-18-A (ND Ohio), 
p. 1; and argued to the Court of Appeals that there was 
no basis for finding a policy of denying medical treatment 
to prisoners in this case. See Brief for Appellant in 
No. 85-3314 (CA6), pp. 26-29. Indeed, petitioner specifi-
cally contended that the Sixth Circuit precedents that per-
mitted inadequate training to be a basis for municipal liability 
on facts similar to these, see n. 3, supra, were in conflict with 
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our decision in Tuttle. Brief for Appellant in No. 85-3314 
(CA6), p. 29. These various presentations of the issues 
below might have been so inexact that we would have denied 
certiorari had this matter been brought to our attention at 
the appropriate stage in the proceedings. But they were at 
least adequate to yield a decision by the Sixth Circuit on the 
questions presented for our review now.

Here the Sixth Circuit held that where a plaintiff proves 
that a municipality, acting recklessly, intentionally, or with 
gross negligence, has failed to train its police force—resulting 
in a deprivation of constitutional rights that was “substan-
tially certain to result”— § 1983 permits that municipality to 
be held liable for its actions. Petitioner’s petition for cer-
tiorari challenged the soundness of that conclusion, and re-
spondent did not inform us prior to the time that review 
was granted that petitioner had arguably conceded this point 
below. Consequently, we will not abstain from addressing 
the question before us.

Ill

In Monell v. New York City Dept, of Social Services, 436 
U. S. 658 (1978), we decided that a municipality can be found 
liable under § 1983 only where the municipality itself causes 
the constitutional violation at issue. Respondeat superior 
or vicarious liability will not attach under § 1983. Id., at 
694-695. “It is only when the ‘execution of the government’s 
policy or custom . . . inflicts the injury’ that the municipality 
may be held liable under § 1983.” Springfield v. Kibbe, 480 
U. S. 257, 267 (1987) (O’Conn or , J., dissenting) (quoting 
Monell, supra, at 694).

Thus, our first inquiry in any case alleging municipal liabil-
ity under § 1983 is the question whether there is a direct 
causal link between a municipal policy or custom and the al-
leged constitutional deprivation. The inquiry is a difficult 
one; one that has left this Court deeply divided in a series of 
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cases that have followed Monellp one that is the principal 
focus of our decision again today.

A
Based on the difficulty that this Court has had defining 

the contours of municipal liability in these circumstances, 
petitioner urges us to adopt the rule that a municipality can 
be found liable under § 1983 only where “the policy in ques-
tion [is] itself unconstitutional.” Brief for Petitioner 15. 
Whether such a rule is a valid construction of §1983 is a 
question the Court has left unresolved. See, e. g., St. Louis 
n . Praprotnik, supra, at 147 (Brenn an , J., concurring in 
judgment); Oklahoma City v. Tuttle, supra, at 824, n. 7. 
Under such an approach, the outcome here would be rather 
clear: we would have to reverse and remand the case with in-
structions that judgment be entered for petitioner.4 5 There 
can be little doubt that on its face the city’s policy regarding 
medical treatment for detainees is constitutional. The policy 
states that the city jailer “shall . . . have [a person needing 
medical care] taken to a hospital for medical treatment, with 

4 See, e. g., St. Louis v. Praprotnik, 485 U. S. 112 (1988); Springfield v. 
Kibbe, 480 U. S. 257 (1987); Los Angeles v. Heller, 475 U. S. 796 (1986); 
Oklahoma City v. Tuttle, 471 U. S. 808 (1985).

5 In this Court, in addition to suggesting that the city’s failure to train 
its officers amounted to a “policy” that resulted in the denial of medical 
care to detainees, respondent also contended the city had a “custom” of de-
nying medical care to those detainees suffering from emotional or mental 
ailments. See Brief for Respondent 31-32; Tr. of Oral Arg. 38-39. As 
respondent described it in her brief, and at argument, this claim of an un-
constitutional “custom” appears to be little more than a restatement of her 
“failure-to-train as policy” claim. See ibid.

However, to the extent that this claim poses a distinct basis for the city’s 
liability under § 1983, we decline to determine whether respondent’s con-
tention that such a “custom” existed is an alternative ground for affirm-
ance. The “custom” claim was not passed on by the Court of Appeals — nor 
does it appear to have been presented to that court as a distinct ground for 
its decision. See Brief of Appellee in No. 85-3314 (CA6), pp. 4-9, 11. 
Thus, we will not consider it here.
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permission of his supervisor . . . .” App. 33. It is difficult 
to see what constitutional guarantees are violated by such a 
policy.

Nor, without more, would a city automatically be liable 
under § 1983 if one of its employees happened to apply the 
policy in an unconstitutional manner, for liability would then 
rest on respondeat superior. The claim in this case, how-
ever, is that if a concededly valid policy is unconstitutionally 
applied by a municipal employee, the city is liable if the em-
ployee has not been adequately trained and the constitutional 
wrong has been caused by that failure to train. For reasons 
explained below, we conclude, as have all the Courts of Ap-
peals that have addressed this issue,6 that there are limited 
circumstances in which an allegation of a “failure to train” can 
be the basis for liability under § 1983. Thus, we reject peti-
tioner’s contention that only unconstitutional policies are ac-
tionable under the statute.

6 In addition to the Sixth Circuit decisions discussed in n. 3, supra, most 
of the other Courts of Appeals have held that a failure to train can create 
liability under §1983. See, e. g., Spell v. McDaniel, 824 F. 2d 1380, 
1389-1391 (CA4 1987); Haynesworth v. Miller, 261 U. S. App. D. C. 66, 
80-83, 820 F. 2d 1245, 1259-1262 (1987); Warren v. Lincoln, 816 F. 2d 
1254, 1262-1263'(CA8 1987); Bergquist v. County of Cochise, 806 F. 2d 
1364, 1369-1370 (CA9 1986); Wierstak v. Heffernan, 789 F. 2d 968, 974 
(CAI 1986); Fiacco v. Rensselaer, 783 F. 2d 319, 326-327 (CA2 1986); 
Gilmere v. Atlanta, 774 F. 2d 1495,1503-1504 (CA111985) (en banc); Rock 
v. McCoy, 763 F. 2d 394, 397-398 (CAIO 1985); Languirand v. Hayden, 
717 F. 2d 220, 227-228 (CA5 1983). Two other Courts of Appeals have 
stopped short of expressly embracing this rule, and have instead only im-
plicitly endorsed it. See, e. g., Colburn v. Upper Darby Township, 838 F. 
2d 663, 672-673 (CA3 1988); Lenard v. Argento, 699 F. 2d 874, 885-887 
(CA7 1983).

In addition, six current Members of this Court have joined opinions in 
the past that have (at least implicitly) endorsed this theory of liability 
under § 1983. See Oklahoma City v. Tuttle, supra, at 829-831 (Bren -
nan , J., joined by Marsh al l  and Bla ckmun , JJ., concurring in part and 
concurring in judgment); Springfield v. Kibbe, supra, at 268-270 (O’Con -
no r , J., joined by Rehnq uis t , C. J., and Powell and Whit e , JJ., 
dissenting).
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B
Though we agree with the court below that a city can be 

liable under § 1983 for inadequate training of its employees, 
we cannot agree that the District Court’s jury instructions on 
this issue were proper, for we conclude that the Court of Ap-
peals provided an overly broad rule for when a municipality 
can be held liable under the “failure to train” theory. Unlike 
the question whether a municipality’s failure to train employ-
ees can ever be a basis for § 1983 liability—on which the 
Courts of Appeals have all agreed, see n. 6, supra,— there is 
substantial division among the lower courts as to what degree 
of fault must be evidenced by the municipality’s inaction be-
fore liability will be permitted.7 We hold today that the in-
adequacy of police training may serve as the basis for § 1983 
liability only where the failure to train amounts to deliberate 
indifference to the rights of persons with whom the police 
come into contact.8 This rule is most consistent with our ad-

7 Some courts have held that a showing of “gross negligence” in a city’s 
failure to train its employees is adequate to make out a claim under § 1983. 
See, e. g., Bergquist v. County of Cochise, supra, at 1370; Herrera v. Val-
entine, 653 F. 2d 1220, 1224 (CA8 1981). But the more common rule is 
that a city must exhibit “deliberate indifference” towards the constitutional 
rights of persons in its domain before a § 1983 action for “failure to train” is 
permissible. See, e. g., Fiacco v. Rensselaer, supra, at 326; Patzner v. 
Burkett, 779 F. 2d 1363, 1367 (CA8 1985); Wellington v. Daniels, 717 F. 2d 
932, 936 (CA4 1983); Languirand v. Hayden, supra, at 227.

8 The “deliberate indifference” standard we adopt for § 1983 “failure to 
train” claims does not turn upon the degree of fault (if any) that a plaintiff 
must show to make out an underlying claim of a constitutional violation. 
For example, this Court has never determined what degree of culpability 
must be shown before the particular constitutional deprivation asserted in 
this case—a denial of the due process right to medical care while in deten-
tion—is established. Indeed, in Revere v. Massachusetts General Hospi-
tal, 463 U. S. 239, 243-245 (1983), we reserved decision on the question 
whether something less than the Eighth Amendment’s “deliberate indiffer-
ence” test may be applicable in claims by detainees asserting violations of 
their due process right to medical care while in custody.

We need not resolve here the question left open in Revere for two rea-
sons. First, petitioner has conceded that, as the case comes to us, we
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monition in Moneti, 436 U. S., at 694, and Polk County n . 
Dodson, 454 U. S. 312, 326 (1981), that a municipality can be 
liable under § 1983 only where its policies are the “moving 
force [behind] the constitutional violation.” Only where a 
municipality’s failure to train its employees in a relevant re-
spect evidences a “deliberate indifference” to the rights of its 
inhabitants can such a shortcoming be properly thought of as 
a city “policy or custom” that is actionable under § 1983. As 
Just ic e  Brenn an ’s opinion in Pembaur v. Cincinnati, 475 
U. S. 469, 483-484 (1986) (plurality) put it: “[M]unicipal liabil-
ity under § 1983 attaches where—and only where—a delib-
erate choice to follow a course of action is made from among 
various alternatives” by city policymakers. See also Okla-
homa City n . Tuttle, 471 U. S., at 823 (opinion of Rehn -
qui st , J.). Only where a failure to train reflects a “delib-
erate” or “conscious” choice by a municipality—a “policy” as 
defined by our prior cases—can a city be liable for such a fail-
ure under § 1983.

MonelVs rule that a city is not liable under § 1983 unless a 
municipal policy causes a constitutional deprivation will not 
be satisfied by merely alleging that the existing training pro-
gram for a class of employees, such as police officers, repre-
sents a policy for which the city is responsible.* 9 That much 

must assume that respondent’s constitutional right to receive medical care 
was denied by city employees—whatever the nature of that right might be. 
See Tr. of Oral Arg. 8-9. Second, the proper standard for determining 
when a municipality will be liable under § 1983 for constitutional wrongs 
does not turn on any underlying culpability test that determines when such 
wrongs have occurred. Cf. Brief for Respondent 27.

9 The plurality opinion in Tuttle explained why this must be so: 
“Obviously, if one retreats far enough from a constitutional violation some 
municipal ‘policy’ can be identified behind almost any . . . harm inflicted by 
a municipal official; for example, [a police officer] would never have killed 
Tuttle if Oklahoma City did not have a ‘policy’ of establishing a police force. 
But Monell must be taken to require proof of a city policy different in kind 
from this latter example before a claim can be sent to a jury on the theory 
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may be true. The issue in a case like this one, however, is 
whether that training program is adequate; and if it is not, 
the question becomes whether such inadequate training can 
justifiably be said to represent “city policy.” It may seem 
contrary to common sense to assert that a municipality will 
actually have a policy of not taking reasonable steps to train 
its employees. But it may happen that in light of the duties 
assigned to specific officers or employees the need for more 
or different training is so obvious, and the inadequacy so 
likely to result in the violation of constitutional rights, that 
the policymakers of the city can reasonably be said to have 
been deliberately indifferent to the need.10 11 In that event, 
the failure to provide proper training may fairly be said to 
represent a policy for which the city is responsible, and for 
which the city may be held liable if it actually causes injury.11

In resolving the issue of a city’s liability, the focus must be 
on adequacy of the training program in relation to the tasks 
the particular officers must perform. That a particular offi-
cer may be unsatisfactorily trained will not alone suffice to 
fasten liability on the city, for the officer’s shortcomings may 

that a particular violation was ‘caused’ by the municipal ‘policy.’” 471 
U. S., at 823. Cf. also id., at 833, n. 9 (opinion of Brenn an , J.).

10 For example, city policymakers know to a moral certainty that their 
police officers will be required to arrest fleeing felons. The city has armed 
its officers with firearms, in part to allow them to accomplish this task. 
Thus, the need to train officers in the constitutional limitations on the use 
of deadly force, see Tennessee v. Gamer, 471 U. S. 1 (1985), can be said to 
be “so obvious,” that failure to do so could properly be characterized as 
“deliberate indifference” to constitutional rights.

It could also be that the police, in exercising their discretion, so often 
violate constitutional rights that the need for further training must have 
been plainly obvious to the city policymakers, who, nevertheless, are “de-
liberately indifferent” to the need.

11 The record indicates that city did train its officers and that its training 
included first-aid instruction. See App. to Pet. for Cert. 4a. Petitioner 
argues that it could not have been obvious to the city that such training 
was insufficient to administer the written policy, which was itself constitu-
tional. This is a question to be resolved on remand. See Part IV, infra.
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have resulted from factors other than a faulty training pro-
gram. See Springfield v. Kibbe, 480 U. S., at 268 (O’Con -
nor , J., dissenting); Oklahoma City v. Tuttle, supra, at 821 
(opinion of Rehn qui st , J.). It may be, for example, that an 
otherwise sound program has occasionally been negligently 
administered. Neither will it suffice to prove that an injury 
or accident could have been avoided if an officer had had bet-
ter or more training, sufficient to equip him to avoid the par-
ticular injury-causing conduct. Such a claim could be made 
about almost any encounter resulting in injury, yet not con-
demn the adequacy of the program to enable officers to re-
spond properly to the usual and recurring situations with 
which they must deal. And plainly, adequately trained offi-
cers occasionally make mistakes; the fact that they do says 
little about the training program or the legal basis for holding 
the city liable.

Moreover, for liability to attach in this circumstance the 
identified deficiency in a city’s training program must be 
closely related to the ultimate injury. Thus in the case at 
hand, respondent must still prove that the deficiency in train-
ing actually caused the police officers’ indifference to her 
medical needs.12 Would the injury have been avoided had 
the employee been trained under a program that was not 
deficient in the identified respect? Predicting how a hypo-
thetically well-trained officer would have acted under the cir-
cumstances may not be an easy task for the factfinder, par-
ticularly since matters of judgment may be involved, and 
since officers who are well trained are not free from error and 
perhaps might react very much like the untrained officer in 
similar circumstances. But judge and jury, doing their re-
spective jobs, will be adequate to the task.

To adopt lesser standards of fault and causation would 
open municipalities to unprecedented liability under § 1983.

12 Respondent conceded as much at argument. See Tr. of Oral Arg. 
50-51; cf. also Oklahoma City v. Tuttle, supra, at 831 (opinion of Bre n -
nan , J.).
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In virtually every instance where a person has had his or her 
constitutional rights violated by a city employee, a §1983 
plaintiff will be able to point to something the city “could 
have done” to prevent the unfortunate incident. See Okla-
homa City v. Tuttle, 471 U. S., at 823 (opinion of Rehn -
qui st , J.). Thus, permitting cases against cities for their 
“failure to train” employees to go forward under § 1983 on a 
lesser standard of fault would result in de facto respondeat 
superior liability on municipalities—a result we rejected in 
Monell, 436 U. S., at 693-694. It would also engage the fed-
eral courts in an endless exercise of second-guessing munici-
pal employee-training programs. This is an exercise we be-
lieve the federal courts are ill suited to undertake, as well 
as one that would implicate serious questions of federalism. 
Cf. Rizzo v. Goode, 423 U. S. 362, 378-380 (1976).

Consequently, while claims such as respondent’s—alleging 
that the city’s failure to provide training to municipal employ-
ees resulted in the constitutional deprivation she suffered— 
are cognizable under § 1983, they can only yield liability 
against a municipality where that city’s failure to train re-
flects deliberate indifference to the constitutional rights of its 
inhabitants.

IV

The final question here is whether this case should be re-
manded for a new trial, or whether, as petitioner suggests, 
we should conclude that there are no possible grounds on 
which respondent can prevail. See Tr. of Oral Arg. 57-58. 
It is true that the evidence in the record now does not meet 
the standard of § 1983 liability we have set forth above. But, 
the standard of proof the District Court ultimately imposed 
on respondent (which was consistent with Sixth Circuit 
precedent) was a lesser one than the one we adopt today, see 
Tr. 4-389—4-390. Whether respondent should have an 
opportunity to prove her case under the “deliberate indiffer-
ence” rule we have adopted is a matter for the Court of Ap-
peals to deal with on remand.
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V
Consequently, for the reasons given above, we vacate the 

judgment of the Court of Appeals and remand this case for 
further proceedings consistent with this opinion.

It is so ordered.
Justi ce  Bren nan , concurring.
The Court’s opinion, which I join, makes clear that the 

Court of Appeals is free to remand this case for a new trial.

Justi ce  O’Con no r , with whom Justi ce  Scali a  and Jus -
tic e Ken ne dy  join, concurring in part and dissenting in 
part.

I join Parts I and II and all of Part III of the Court’s opin-
ion except footnote 11, see ante, at 390, n. 11. I thus agree 
that where municipal policymakers are confronted with an 
obvious need to train city personnel to avoid the violation of 
constitutional rights and they are deliberately indifferent to 
that need, the lack of necessary training may be appropri-
ately considered a city “policy” subjecting the city itself to li-
ability under our decision in Monell v. New York City Dept, 
of Social Services, 436 U. S. 658 (1978). As the Court ob-
serves, “[o]nly where a failure to train reflects a ‘deliberate’ 
or ‘conscious’ choice by a municipality—a ‘policy’ as defined 
by our prior cases—can a city be liable for such a failure 
under [42 U. S. C.] § 1983.” Ante, at 389. I further agree 
that a § 1983 plaintiff pressing a “failure to train” claim must 
prove that the lack of training was the “cause” of the con-
stitutional injury at issue and that this entails more than sim-
ply showing “but for” causation. Ante, at 392. Lesser re-
quirements of fault and causation in this context would “open 
municipalities to unprecedented liability under § 1983,” ante, 
at 391, and would pose serious federalism concerns. Ante, 
at 392.

My single point of disagreement with the majority is thus a 
small one. Because I believe, as the majority strongly hints, 



394 OCTOBER TERM, 1988

Opinion of O’Conno r , J. 489 U. S.

see ibid., that respondent has not and could not satisfy the 
fault and causation requirements we adopt today, I think it 
unnecessary to remand this case to the Court of Appeals for 
further proceedings. This case comes to us after a full trial 
during which respondent vigorously pursued numerous theo-
ries of municipal liability including an allegation that the city 
had a “custom” of not providing medical care to detainees suf-
fering from emotional illnesses. Respondent thus had every 
opportunity and incentive to adduce the type of proof neces-
sary to satisfy the deliberate indifference standard we adopt 
today. Rather than remand in this context, I would apply 
the deliberate indifference standard to the facts of this case. 
After undertaking that analysis below, I conclude that there 
is no evidence in the record indicating that the city of Canton 
has been deliberately indifferent to the constitutional rights 
of pretrial detainees.

I

In Monell, the Court held that municipal liability can be 
imposed under § 1983 only where the municipality, as an en-
tity, can be said to be “responsible” for a constitutional viola-
tion committed by one of its employees. “[T]he touchstone 
of the § 1983 action against a government body is an allega-
tion that official policy is responsible for a deprivation of 
rights protected by the Constitution.” 436 U. S., at 690. 
The Court found that the language of § 1983, and rejection of 
the “Sherman Amendment” by the 42d Congress, were both 
strong indicators that the framers of the Civil Rights Act of 
1871 did not intend that municipal governments be held vi-
cariously liable for the constitutional torts of their employees. 
Thus a § 1983 plaintiff seeking to attach liability to the city for 
the acts of one of its employees may not rest on the employ-
ment relationship alone; both fault and causation as to the 
acts or omissions of the city itself must be proved. The 
Court reaffirms these requirements today.

Where, as here, a claim of municipal liability is predicated 
upon a failure to act, the requisite degree of fault must be 
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shown by proof of a background of events and circumstances 
which establish that the “policy of inaction” is the functional 
equivalent of a decision by the city itself to violate the Con-
stitution. Without some form of notice to the city, and the 
opportunity to conform to constitutional dictates both what it 
does and what it chooses not to do, the failure to train theory 
of liability could completely engulf Monell, imposing liability 
without regard to fault. Moreover, absent a requirement 
that the lack of training at issue bear a very close causal con-
nection to the violation of constitutional rights, the failure to 
train theory of municipal liability could impose “prophylactic” 
duties on municipal governments only remotely connected to 
underlying constitutional requirements themselves.

Such results would be directly contrary to the intent of the 
drafters of § 1983. The central vice of the Sherman Amend-
ment, as noted by the Court’s opinion in Monell, was that it 
“impose [d] a species of vicarious liability on municipalities 
since it could be construed to impose liability even if the 
municipality did not know of an impending or ensuing riot or 
did not have the wherewithal to do anything about it.” 436 
U. S., at 692, n. 57 (emphasis added). Moreover, as noted 
in Monell, the authors of § 1 of the Ku Klux Act did not in-
tend to create any new rights or duties beyond those con-
tained in the Constitution. Id., at 684-685. Thus, § 1 was 
referred to as “reenacting the Constitution.” Cong. Globe, 
42d Cong., 1st Sess., 569 (1871) (Rep. Edmunds). Represent-
ative Bingham, the author of § 1 of the Fourteenth Amend-
ment, saw the purpose of § 1983 as “the enforcement... of 
the Constitution on behalf of every individual citizen of the 
Republic... to the extent of the rights guaranteed to him by 
the Constitution.” Id., at App. 81. See also Chapman v. 
Houston Welfare Rights Organization, 441 U. S. 600, 617 
(1979) (“[Section] 1 of the Civil Rights Act of 1871 did not 
provide for any substantive rights—equal or otherwise. As 
introduced and enacted, it served only to insure that an indi-
vidual had a cause of action for violations of the Constitu-
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tion”). Thus § 1983 is not a “federal good government act” 
for municipalities. Rather it creates a federal cause of action 
against persons, including municipalities, who deprive citi-
zens of the United States of their constitutional rights.

Sensitive to these concerns, the Court’s opinion correctly 
requires a high degree of fault on the part of city officials be-
fore an omission that is not in itself unconstitutional can sup-
port liability as a municipal policy under Monell. As the 
Court indicates, “it may happen that. . . the need for more 
or different training is so obvious, and the inadequacy so 
likely to result in the violation of constitutional rights, that 
the policymakers of the city can reasonably be said to have 
been deliberately indifferent to the need.” Ante, at 390. 
Where a § 1983 plaintiff can establish that the facts available 
to city policymakers put them on actual or constructive no-
tice that the particular omission is substantially certain to re-
sult in the violation of the constitutional rights of their citi-
zens, the dictates of Monell are satisfied. Only then can it 
be said that the municipality has made “ ‘a deliberate choice 
to follow a course of action . . . from among various alterna-
tives.’” Ante, at 389, quoting Pembaur v. Cincinnati, 475 
U. S. 469, 483-484 (1986).

In my view, it could be shown that the need for training 
was obvious in one of two ways. First, a municipality could 
fail to train its employees concerning a clear constitutional 
duty implicated in recurrent situations that a particular em-
ployee is certain to face. As the majority notes, see ante, at 
390, n. 10, the constitutional limitations established by this 
Court on the use of deadly force by police officers present one 
such situation. The constitutional duty of the individual offi-
cer is clear, and it is equally clear that failure to inform city 
personnel of that duty will create an extremely high risk that 
constitutional violations will ensue.

The claim in this case—that police officers were inade-
quately trained in diagnosing the symptoms of emotional ill-
ness—falls far short of the kind of “obvious” need for training
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that would support a finding of deliberate indifference to con-
stitutional rights on the part of the city. As the Court’s 
opinion observes, ante, at 388-389, n. 8, this Court has not 
yet addressed the precise nature of the obligations that the 
Due Process Clause places upon the police to seek medical 
care for pretrial detainees who have been physically in-
jured while being apprehended by the police. See Revere 
v. Massachusetts General Hospital, 463 U. S. 239, 246 (1983) 
(Rehn quist , J., concurring). There are thus no clear con-
stitutional guideposts for municipalities in this area, and the 
diagnosis of mental illness is not one of the “usual and recur-
ring situations with which [the police] must deal.” Ante, at 
391. The lack of training at issue here is not the kind of 
omission that can be characterized, in and of itself, as a “de-
liberate indifference” to constitutional rights.

Second, I think municipal liability for failure to train may 
be proper where it can be shown that policymakers were 
aware of, and acquiesced in, a pattern of constitutional viola-
tions involving the exercise of police discretion. In such 
cases, the need for training may not be obvious from the out-
set, but a pattern of constitutional violations could put the 
municipality on notice that its officers confront the particular 
situation on a regular basis, and that they often react in a 
manner contrary to constitutional requirements. The lower 
courts that have applied the “deliberate indifference” stand-
ard we adopt today have required a showing of a pattern of 
violations from which a kind of “tacit authorization” by city 
policymakers can be inferred. See, e. g., Fiacco v. Rensse-
laer, 783 F. 2d 319, 327 (CA2 1986) (multiple incidents re-
quired for finding of deliberate indifference); Patzner v. 
Burkett, 779 F. 2d 1363, 1367 (CA8 1985) (“[A] municipality 
may be liable if it had notice of prior misbehavior by its offi-
cers and failed to take remedial steps amounting to deliberate 
indifference to the offensive acts”); Languirand n . Hayden, 
717 F. 2d 220, 227-228 (CA5 1983) (municipal liability for fail-
ure to train requires “evidence at least of a pattern of similar 
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incidents in which citizens were injured or endangered”); 
Wellington v. Daniels, 717 F. 2d 932, 936 (CA4 1983) (“[A] 
failure to supervise gives rise to §1983 liability, however, 
only in those situations where there is a history of wide-
spread abuse. Only then may knowledge be imputed to the 
supervisory personnel”).

The Court’s opinion recognizes this requirement, see ante, 
at 390, and n. 10, but declines to evaluate the evidence pre-
sented in this case in light of the new legal standard. Ante, 
at 392. From the outset of this litigation, respondent has 
pressed a claim that the city of Canton had a custom of deny-
ing medical care to pretrial detainees with emotional disor-
ders. See Amended Complaint T 28, App. 27. Indeed, up to 
and including oral argument before this Court, counsel for re-
spondent continued to assert that respondent was attempting 
to hinge municipal liability upon “both a custom of denying 
medical care to a certain class of prisoners, and a failure to 
train police that led to this particular violation.” Tr. of Oral 
Arg. 37-38. At the time respondent filed her complaint in 
1980, it was clear that proof of the existence of a custom en-
tailed a showing of “practices ... so permanent and well set-
tled as to constitute a ‘custom or usage’ with the force of 
law.” Adickes v. S. H. Kress & Co., 398 U. S. 144, 168 
(1970); see also Gamer n . Memphis Police Department, 600 
F. 2d 52, 54-55, and n. 4 (CA6 1979) (discussing proof of cus-
tom in light of MonelV).

Whatever the prevailing standard at the time concerning 
liability for failure to train, respondent thus had every incen-
tive to adduce proof at trial of a pattern of violations to 
support her claim that the city had an unwritten custom of 
denying medical care to emotionally ill detainees. In fact, 
respondent presented no testimony from any witness indicat-
ing that there had been past incidents of “deliberate indiffer-
ence” to the medical needs of emotionally disturbed detainees 
or that any other circumstance had put the city on actual or 
constructive notice of a need for additional training in this
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regard. At trial, David Maser, who was Chief of Police of 
the city of Canton from 1971 to 1980, testified without con-
tradiction that during his tenure he received no complaints 
that detainees in the Canton jails were not being accorded 
proper medical treatment. Tr. 4-347 -4-348. Former Offi-
cer Cherry, who had served as a jailer for the Canton Police 
Department, indicated that he had never had to seek medical 
treatment for persons who were emotionally upset at the 
prospect of arrest, because they usually calmed down when a 
member of the department spoke with them or one of their 
family members arrived. Id., at 4-83—4-84. There is quite 
simply nothing in this record to indicate that the city of Can-
ton had any reason to suspect that failing to provide this kind 
of training would lead to injuries of any kind, let alone viola-
tions of the Due Process Clause. None of the Courts of Ap-
peals that already apply the standard we adopt today would 
allow respondent to take her claim to a jury based on the 
facts she adduced at trial. See Patzner v. Burkett, supra, at 
1367 (summary judgment proper under “deliberate indiffer-
ence” standard where evidence of only single incident ad-
duced): Languirand n . Hayden, supra, at 229 (reversing jury 
verdict rendered under failure to train theory where there 
was no evidence of prior incidents to support a finding that 
municipal policymakers were “consciously indifferent” to con-
stitutional rights); Wellington v. Daniels, supra, at 937 (af-
firming judgment notwithstanding verdict for municipality 
under “deliberate indifference” standard where evidence of 
only a single incident was presented at trial); cf. Fiacco n . 
Rensselaer, supra, at 328-332 (finding evidence of “delib-
erate indifference” sufficient to support jury verdict where a 
pattern of similar violations was shown at trial).

Allowing an inadequate training claim such as this one to 
go to the jury based upon a single incident would only invite 
jury nullification of Monell. “To infer the existence of a city 
policy from the isolated misconduct of a single, low-level offi-
cer, and then to hold the city liable on the basis of that policy, 
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would amount to permitting precisely the theory of strict 
respondeat superior liability rejected in Monell” Okla-
homa City v. Tuttle, 471 U. S. 808, 831 (1985) (Brenn an , J., 
concurring in part and concurring in judgment). As the au-
thors of the Ku Klux Act themselves realized, the resources 
of local government are not inexhaustible. The grave step of 
shifting those resources to particular areas where constitu-
tional violations are likely to result through the deterrent 
power of § 1983 should certainly not be taken on the basis of 
an isolated incident. If § 1983 and the Constitution require 
the city of Canton to provide detailed medical and psychologi-
cal training to its police officers, or to station paramedics at 
its jails, other city services will necessarily suffer, including 
those with far more direct implications for the protection of 
constitutional rights. Because respondent’s evidence falls 
far short of establishing the high degree of fault on the part 
of the city required by our decision today, and because there 
is no indication that respondent could produce any new proof 
in this regard, I would reverse the judgment of the Court of 
Appeals and order entry of judgment for the city.
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At the start of jury selection for respondent’s Florida state-court trial 
for first-degree murder, the trial judge instructed the prospective jurors 
on their responsibility for the sentence they would recommend, stating 
that the court, not the jury, was responsible for sentencing and that the 
jury had merely an advisory role. Defense counsel did not object to 
these instructions. The jury found respondent guilty and recommended 
the death sentence, which the trial judge then imposed. The Florida 
Supreme Court affirmed the conviction and sentence on direct appeal 
in which respondent did not allege as error, on either state or federal 
grounds, the above instructions. Nor did he so allege in a subsequent 
unsuccessful motion in state court for postconviction relief or in a later 
unsuccessful federal habeas corpus petition. Thereafter, it was held in 
Caldwell v. Mississippi, 472 U. S. 320, that the prosecutor’s remarks 
that misinformed the jury in a capital case as to the role of appellate re-
view violated the Eighth Amendment. Based on Caldwell, respondent 
filed another motion in state court for postconviction relief, challenging 
for the first time the instructions in question and arguing that they vio-
lated the Eighth Amendment by misinforming the jury of its sentencing 
role under Florida law because the Florida Supreme Court in another 
case had held that a trial judge could override the jury’s recommended 
sentence only if the facts were “so clear and convincing that virtually no 
reasonable person could differ,” and that therefore, since the trial judge 
in this case had told the jurors that the sentencing responsibility was 
solely his and failed to tell them that he could override their verdict only 
under limited circumstances, the judge misled the jury in violation of 
Caldwell. On appeal, the Florida Supreme Court refused to address 
this argument because respondent had failed to raise it on direct appeal. 
The Caldwell claim was then raised in respondent’s second federal 
habeas petition, and the District Court held that the claim was procedur-
ally barred. The Court of Appeals reversed, holding that the claim was 
so novel at the time of respondent’s trial, sentencing, and appeal that its 
legal basis was not reasonably available and that therefore he had estab-
lished cause for his procedural default. The court then proceeded to 
hold that the instructions in question violated the Eighth Amendment.
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Held: Caldwell does not provide cause for respondent’s procedural de-
fault. Despite the availability of a claim that the instructions in 
question violated state law, respondent did not object to them at trial or 
challenge them on appeal. As a result, Florida law barred him from 
raising the issue in later state proceedings. Respondent offered no ex-
cuse for his failure to challenge the instructions on state-law grounds, 
and there is none that would amount to good cause in a federal habeas 
proceeding. What is determinative in this case is that the ground for 
challenging the instructions—that they were objectionable under state 
law—was a necessary element of the subsequently available Caldwell 
claim. In such a case, the subsequently available federal claim did 
not excuse the procedural default. Reed v. Ross, 468 U. S. 1, distin-
guished. Pp. 405-410.

804 F. 2d 1526, and 816 F. 2d 1493, reversed.

Whit e , J., delivered the opinion of the Court, in which Rehnq uis t , 
C. J., and O’Con no r , Scal ia , and Kenn edy , JJ., joined. Bla ckm un , 
J., filed a dissenting opinion, in which Bren nan , Marsh al l , and Ste -
ven s , JJ., joined, post, p. 412.

Margene A. Roper, Assistant Attorney General of Florida, 
argued the cause for petitioners. With her on the brief was 
Robert A. Butterworth, Attorney General.

Ronald J. Tabak argued the cause for respondent. With 
him on the brief were Larry Helm Spalding and Mark 
Olive. *

Just ic e  White  delivered the opinion of the Court.
In this case we decide whether our decision in Caldwell 

n . Mississippi, 472 U. S. 320 (1985), provided cause for re-
spondent’s failure to challenge the trial court’s instructions in 
accordance with state procedures.

Respondent Aubrey Dennis Adams, Jr., was charged with 
the first-degree murder of 8-year-old Trisa Gail Thornley, 
and the State sought to impose the death penalty. At the 
start of jury selection for respondent’s trial, the trial judge 

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Foun-
dation as amicus curiae urging reversal.

Michael Mello and Susan Apel filed a brief for the National Legal Aid 
and Defender Association et al. as amici curiae.
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undertook to instruct the prospective jurors on their “advi-
sory” role under Florida law.1 The judge informed the ini-
tial panel of prospective jurors:

“The Court is not bound by your recommendation. The 
ultimate responsibility for what this man gets is not on 
your shoulders. It’s on my shoulders. You are merely 
an advisory group to me in Phase Two. You can come 
back and say, Judge, we think you ought to give the man 
life. I can say, I disregard the recommendation of the 
Jury and I give him death. You can come back and say, 
Judge, we think he ought to be put to death. I can say, 
I disregard your recommendation and give him life. So 
that this conscience part of it as to whether or not you’re 
going to put the man to death or not, that is not your de-
cision to make. That’s only my decision to make and it 
has to be on my conscience. It cannot be on yours.” 
App. 19-20.

'Florida Stat. §921.141 (1985) provides in relevant part as follows:
“(2) ADVISORY SENTENCE BY THE JURY.-After hearing all the 

evidence, the jury shall deliberate and render an advisory sentence to the 
court, based upon the following matters:

“(a) Whether sufficient aggravating circumstances exist as enumerated 
in subsection (5);

“(b) Whether sufficient mitigating circumstances exist which outweigh 
the aggravating circumstances found to exist; and

“(c) Based on these considerations, whether the defendant should be 
sentenced to life imprisonment or death.

“(3) FINDINGS IN SUPPORT OF SENTENCE OF DEATH.-Not-
withstanding the recommendation of a majority of the jury, the court, after 
weighing the aggravating and mitigating circumstances, shall enter a sen-
tence of life imprisonment or death, but if the court imposes a sentence of 
death, it shall set forth in writing its findings upon which the sentence of 
death is based as to the facts:

“(a) That sufficient aggravating circumstances exist as enumerated in 
subsection (5), and

“(b) That there are insufficient mitigating circumstances to outweigh the 
aggravating circumstances.”
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The judge had intended to give this explanation to the entire 
venire before beginning the selection process but forgot to do 
so, and so he gave a similar explanation each time new pro-
spective jurors were seated. As a result, each of the jurors 
ultimately selected heard the explanation at least once, and 
several heard it a number of times. In addition, the judge 
interrupted counsel’s voir dire on two occasions to repeat 
that the court, not the jury, was responsible for sentencing, 
and again instructed the jury to that effect before it began its 
deliberations. Defense counsel did not object at any point to 
these instructions.

On October 20, 1978, the jury found respondent guilty of 
first-degree murder. After a separate sentencing hearing, 
the jury recommended that he be sentenced to death, and 
the trial judge imposed a death sentence.2 The Florida 
Supreme Court affirmed respondent’s conviction and sen-
tence on direct appeal, Adams v. State, 412 So. 2d 850 (1982), 
and this Court denied certiorari, 459 U. S. 882 (1982). Re-
spondent did not allege as error, on either state or federal 
grounds, the trial judge’s instructions to the jurors on their 
responsibility for the sentence they would recommend.

In September 1984, the Florida Supreme Court affirmed 
the denial of respondent’s first motion for postconviction re-
lief under Florida Rule of Criminal Procedure 3.850. Adams 
v. State, 456 So. 2d 888. Again, respondent did not chal-
lenge the trial judge’s statements to the jurors on their 
responsibility for the death sentence. Respondent next filed 
his first federal habeas petition in District Court; once again 
he did not challenge the trial judge’s instructions. The Dis-

2 As aggravating circumstances, the trial judge found that the murder 
was committed while respondent was engaged in or attempting kidnaping 
and rape, was committed to avoid arrest, and was especially heinous, atro-
cious, or cruel. As mitigating circumstances, the trial judge found that 
respondent had no significant history of prior criminal activity, was under 
the influence of extreme emotional or mental disturbance at the time of the 
murder because he and his wife were getting a divorce, and was only 20 
years of age.
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trict Court denied his habeas petition on September 18, 1984, 
Adams v. Wainwright, No. 84-170—Civ-Oc-16 (MD Fla.), 
the Eleventh Circuit affirmed, 764 F. 2d 1356 (1985), and this 
Court denied certiorari, 474 U. S. 1073 (1986).

On June 11, 1985, Caldwell v. Mississippi, 472 U. S. 320, 
was decided. The Court there held that remarks by the 
prosecutor in a capital case that misinformed the jury as to 
the role of appellate review violated the Eighth Amendment. 
Id., at 336 (plurality opinion); id., at 341-342 (O’Con no r , J., 
concurring in part and concurring in judgment). Based on 
Caldwell, respondent filed a second motion for postconviction 
relief under Florida Rule 3.850, challenging for the first time 
the trial judge’s statements to the jurors that they were not 
responsible for the sentence they recommended and arguing 
that the judge’s instructions violated the Eighth Amendment 
by misinforming the jury of its role under Florida law. Ac-
cording to respondent, although the Florida death penalty 
statute provided that the jury’s recommendation was only ad-
visory, the Florida Supreme Court had held that a trial judge 
could only override the jury’s verdict if the facts were “so 
clear and convincing that virtually no reasonable person could 
differ.” Tedder v. State, 322 So. 2d 908, 910 (1975) (per 
curiam). Since the trial judge in this case told the jurors 
that the sentencing responsibility was solely his and failed to 
tell them that he could override their verdict only under lim-
ited circumstances, respondent argued, the judge misled the 
jury in violation of Caldwell. The Florida Supreme Court 
refused to address respondent’s argument on the merits, 
however, because respondent had failed to raise the argu-
ment on direct appeal. Adams v. State, 484 So. 2d 1216, 
1217, cert, denied, 475 U. S. 1103 (1986).

The Caldwell claim was then raised in respondent’s second 
federal habeas petition. The District Court held that the 
claim was procedurally barred, and that, alternatively, re-
spondent’s Caldwell claim was meritless. Adams v. Wain-
wright, No. 86-64—Civ-Oc-16 (MD Fla., Mar. 7,1986), p. 9, 
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App. to Pet. for Cert. A-43, A-56—A-60. The Eleventh 
Circuit reversed. Adams v. Wainwright, 804 F. 2d 1526 
(1986), modified on denial of rehearing, 816 F. 2d 1493 (1987). 
The Court of Appeals held that respondent’s Caldwell claim 
“was so novel at the time of [his] trial in October 1978 and his 
sentencing and appeal in early 1979 that its legal basis was 
not reasonably available at that time”; therefore, he had es-
tablished cause for his procedural default. 816 F. 2d, at 
1498. The court proceeded to address the merits of respond-
ent’s Caldwell claim, concluding that the trial judge’s instruc-
tions violated the Eighth Amendment. 804 F. 2d, at 1532- 
1533.

We granted certiorari to review the Eleventh Circuit’s 
holding that Caldwell provides cause for respondent’s proce-
dural default,3 485 U. S. 933 (1988), and we now reverse.

In Wainwright v. Sykes, 433 U. S. 72, 87 (1977), this Court 
required that habeas petitioners show “cause” and “preju-
dice” before federal courts will review claims that the state 
courts have found procedurally defaulted. We have reaf-
firmed this requirement on several occasions. See Murray 
n . Carrier, 477 U. S. 478, 494-495 (1986); Engle v. Isaac, 456 
U. S. 107, 129 (1982). We have, however, “left open Tor 

3 Shortly after the Eleventh Circuit’s decision in this case, the Tenth 
Circuit also held that Caldwell was sufficiently novel to provide cause for a 
procedural default. Dutton v. Brown, 812 F. 2d 593, 596 (en banc) (finding 
cause for procedural default because “[t]he law petitioner relies on did not 
become established until the Caldwell decision in 1985”), cert, denied, 484 
U. S. 836 (1987). Previously, however, the Fifth Circuit had held in 
Moore v. Blackbum, 774 F. 2d 97 (1985) (alternative holding), cert, denied, 
476 U. S. 1176 (1986), that the failure to raise a Caldwell claim in a prior 
habeas petition was an abuse of the writ, see 28 U. S. C. § 2254 Rule 9(b). 
According to the Court of Appeals, “[t]hat a competent attorney should 
have been aware of this claim is apparent from the Supreme Court’s Cald-
well opinion.” 774 F. 2d, at 98.

Although petitioners allege in their brief that respondent’s failure to 
raise a Caldwell claim in his first federal habeas petition constitutes an 
abuse of the writ, we need not address this contention given our resolution 
of the case on procedural bar grounds.
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resolution in future decisions the precise definition’ ” of cause 
and prejudice. Amadeo v. Zant, 486 U. S. 214, 221 (1988) 
(quoting Sykes, supra, at 87). See also Reed v. Ross, 468 
U. S. 1, 13 (1984).

Reed v. Ross held that one way a petitioner can establish 
cause is by showing that “a constitutional claim is so novel 
that its legal basis is not reasonably available to counsel.” 
Id., at 16. The Eleventh Circuit, relying on Reed, held in 
this case that “Eighth Amendment jurisprudence at the time 
of [respondent’s] procedural default did not provide a reason-
able basis” on which to raise a Caldwell claim. 816 F. 2d, at 
1499. The Court of Appeals reviewed our prior cases and 
concluded that none of them indicated that statements such 
as the ones made by the trial judge here “implicated the 
Eighth Amendment prohibition against cruel and unusual 
punishment.” Ibid. The Court also noted that it could find 
no decisions by other courts suggesting that “this type of 
Eighth Amendment claim was being raised at that time.” 
Ibid.

We believe that the Eleventh Circuit failed to give suffi-
cient weight to a critical fact that leads us to conclude, with-
out passing on the Court of Appeals’ historical analysis, that 
Caldwell does‘not provide cause for respondent’s procedural 
default. As we have noted, the decision in “Caldwell is rele-
vant only to certain types of comment—those that mislead 
the jury as to its role in the sentencing process in a way that 
allows the jury to feel less responsible than it should for the 
sentencing decision.” Darden n . Wainwright, 477 U. S. 168, 
184, n. 15 (1986). As respondent conceded at oral argument, 
if the challenged instructions accurately described the role of 
the jury under state law, there is no basis for a Caldwell 
claim. To establish a Caldwell violation, a defendant neces-
sarily must show that the remarks to the jury improperly de-
scribed the role assigned to the jury by local law. See, e. g., 
Tr. of Oral Arg. 29, 32, 33, and 36-37. Respondent there-
fore must be asserting in this case that the trial court’s re-



408 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

marks violated state law, and in finding a Caldwell violation 
in this case, the Court of Appeals must have concluded that 
the remarks in question were error under Florida law.4

If respondent and the Court of Appeals are correct in this 
regard, respondent plainly had the basis for an objection and 
an argument on appeal that the instructions violated state 
law. See Pait v. State, 112 So. 2d 380, 383-384 (Fla. 1959) 
(holding that misinforming the jury of its role constitutes re-
versible error); Blackwell v. State, 79 So. 731, 735-736 (Fla. 
1918) (same).5 Yet, despite the availability of this claim 
under state law, respondent did not object to the remarks at 
trial or challenge them on appeal. As a result, Florida law 
bars respondent from raising the issue in later state proceed-
ings. See, e. g., Adams, 484 So. 2d, at 1217.

Respondent offers no excuse for his failure to challenge the 
remarks on state-law grounds, and we discern none that 
would amount to good cause in a federal habeas corpus pro-
ceeding. Had respondent objected at the time and asserted 
error under state law, and had the trial or appellate court 
sustained his objection, the error would have been corrected 
in the state system. Had his objection been overruled and 
that ruling sustained on appeal, we would very likely know 
that the instruction was an accurate reflection of state law. 
In either event, it is doubtful that the later decision in Cald-
well would have provoked the filing of a second habeas corpus 
petition. In these circumstances, the fact that it turns out 
that the trial court’s remarks were objectionable on federal 
as well as state grounds is not good cause for his failure to 
follow Florida procedural rules.

4 We do not decide whether in fact the jury as instructed in this case 
was misinformed of its role under Florida law. The petition for certiorari 
did not raise this issue, and the merit of respondent’s Caldwell claim is ir-
relevant to our disposition of the case.

5 Both of these cases were cited in Caldwell v. Mississippi, 472 U. S. 
320, 334, n. 5 (1985), as support for the decision in that case.



DUGGER v. ADAMS 409

401 Opinion of the Court

Reed v. Ross is of no help to respondent. In that case, the 
defendant failed to challenge on appeal an instruction that 
was plainly valid under the settled law of the State. Six 
years later, it was held in Mullaney v. Wilbur, 421 U. S. 684 
(1975), that such an instruction violated the Due Process 
Clause of the Federal Constitution. We held that there was 
a good cause for the procedural default because a challenge to 
the instruction was “so novel that its legal basis [was] not 
reasonably available to counsel.” 468 U. S., at 16. Hence, 
there was no reason for suspecting that defense counsel was 
flouting state procedures for tactical or other reasons. But 
here respondent claims that the court’s remarks were invalid 
under state law at the time; yet those remarks were not ob-
jected to nor were they challenged on appeal. Unlike Reed, 
the legal basis for a challenge was plainly available, and it 
would not be safe to assume that the failure to object was not 
for tactical or other reasons that will not excuse the default in 
a habeas corpus proceeding. Indeed, at the time of respond-
ent’s trial there was some suggestion that comments such as 
those by the trial judge would incline the jury toward le-
niency rather than toward recommending a death sentence. 
See Dobbert n . Florida, 432 U. S. 282, 294, and n. 7 (1977). 
Furthermore, because in Reed the legal basis for the claim at 
issue was so lacking, it could not be said that adjudicating the 
claim in federal court would infringe on the interest of the 
state courts in enforcing their procedural rules. But here, 
as we have said, the State has every interest in having the 
defendant challenge a faulty instruction in a timely manner so 
that it can correct the misstatement, and that interest does 
not disappear when it is later held that the instruction vio-
lates the Federal Constitution if it erroneously describes the 
role of the jury under state law.

We agree with respondent and the Court of Appeals that 
the availability of a claim under state law does not of itself 
establish that a claim was available under the United States 
Constitution. See 816 F. 2d, at 1499, n. 6. It is clear that 
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“mere errors of state law are not the concern of this Court 
unless they rise for some other reason to the level of a denial 
of rights protected by the United States Constitution.” Bar-
clay v. Florida, 463 U. S. 939, 957-958 (1983) (plurality opin-
ion) (citation omitted). But the issue in this case is not 
whether respondent could have obtained federal habeas relief 
at the time of his trial for the trial judge’s instructions. 
Rather, the issue is whether we should exercise our equitable 
power to overlook respondent’s state procedural default. 
Reed, 468 U. S., at 9.

Neither do we hold that whenever a defendant has any 
basis for challenging particular conduct as improper, a failure 
to preserve that claim under state procedural law bars any 
subsequently available claim arising out of the same conduct. 
Indeed, respondent here could have challenged the improper 
remarks by the trial judge at the time of his trial as a viola-
tion of due process. See Donnelly n . DeChristof oro, 416 
U. S. 637 (1974). Rather, what is determinative in this case 
is that the ground for challenging the trial judge’s instruc-
tions—that they were objectionable under state law—was a 
necessary element of the subsequently available Caldwell 
claim. In such a case, the subsequently available federal 
claim does not excuse the procedural default.6

6 Respondent asserts, as an alternative basis for upholding the judg-
ment of the Court of Appeals, that the procedural bar on which the Florida 
Supreme Court relied is not “adequate”—that is, it has not been “consist-
ently or regularly applied.” Johnson v. Mississippi, 486 U. S. 578, 589 
(1988). The Eleventh Circuit stated that “[i]t is doubtful. . . that an ade-
quate and independent state-law ground is present in this case,” 816 F. 2d 
1493, 1497 (1987), but went on to find that respondent had established 
cause and prejudice for his default.

First, respondent argues that under Florida law, claims based on major 
changes in constitutional law that occur after a defendant’s direct appeal 
are cognizable in a Rule 3.850 proceeding. Respondent contends that, in 
the words of the Eleventh Circuit, his “Caldwell claim is the very type of 
claim for which Florida created the Rule 3.850 procedure.” Ibid. But, 
given our conclusion that Caldwell does not excuse respondent’s proce-
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The judgment of the Court of Appeals is therefore 
reversed.

It is so ordered.

dural default, we can hardly fault the Florida Supreme Court for reaching a 
similar conclusion under its own procedural rules.

Second, respondent asserts, and the dissent agrees, that the Florida 
Supreme Court has failed to apply its procedural rule consistently and reg-
ularly because it has addressed the merits in several cases raising Caldwell 
claims on postconviction review. In the vast majority of cases, however, 
the Florida Supreme Court has faithfully applied its rule that claims not 
raised on direct appeal cannot be raised on postconviction review. See 
Bertolotti v. State, 534 So. 2d 386, 387, n. 2 (1988); Clark v. State, 533 So. 
2d 1144, 1145 (1988); Jones v. Dugger, 533 So. 2d 290, 292 (1988); Woods v. 
State, 531 So. 2d 79, 83 (1988); Cave v. State, 529 So. 2d 293, 296 (1988); 
Preston v. State, 528 So. 2d 896, 899 (1988); Doyle v. State, 526 So. 2d 
909, 911 (1988); Ford v. State, 522 So. 2d 345, 346 (1988), cert, pending 
No. 88-5582; Henderson v. Dugger, 522 So. 2d 835, 836, n. (1988); Tafero 
v. Dugger, 520 So. 2d 287, 289 (1988); Foster v. State, 518 So. 2d 901, 
901-902 (1987), cert, denied, 487 U. S. 1240 (1988); Phillips v. Dugger, 
515 So. 2d 227, 227-228 (1987); Copeland v. Wainwright, 505 So. 2d 425, 
427-428, vacated on other grounds, 484 U. S. 807 (1987); Aldridge v. State, 
503 So. 2d 1257, 1259 (1987); State v. Sired, 502 So. 2d 1221, 1223-1224 
(1987); Adams v. State, 484 So. 2d 1216, 1217, cert, denied, 475 U. S. 1103 
(1986); Middleton v. State, 465 So. 2d 1218, 1226 (1985).

Moreover, the few cases that respondent and the dissent cite as ignoring 
procedural defaults do not convince us that the Florida Supreme Court fails 
to apply its procedural rule regularly and consistently. In Darden v. 
State, 475 So. 2d 217, 218 (1985), the only alleged default discussed by the 
court involved the failure to raise the Caldwell claim in a prior Rule 3.850 
proceeding. In Mann v. State, 482 So. 2d 1360, 1362 (1986) (as construed 
in Mann v. Dugger, 844 F. 2d 1446, 1448, n. 4 (CA11 1988), cert, pending, 
No. 87-2073), the court did not even expressly mention the defendant’s 
Caldwell claim. In Combs v. State, 525 So. 2d 853, 856 (1988), the Florida 
court noted that “[i]n Caldwell, unlike the instant case, the defendant had 
objected to the Mississippi prosecutor’s comment,” while in Daugherty v. 
State, 533 So. 2d 287, 288, cert, denied, 488 U. S. 959 (1988), the court 
merely relied on Combs. Finally, in Glock v. Dugger, 537 So. 2d 99, 102 
(1989), the court merely stated that “the trial court was justified in sum-
marily denying relief” on the petitioner’s 16 claims; it is not clear from 
the opinion whether the trial court held that the Caldwell claim was or was 
not procedurally barred. Regardless of whether any of these cases might 
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Justic e  Black mun , with whom Justic e  Bren nan , Jus -
tic e  Mar sha ll , and Justic e  Steve ns  join, dissenting.

Although this Court repeatedly has ruled that the Eighth 
Amendment prohibits the arbitrary or capricious imposition 
of the death penalty,1 the Court today itself arbitrarily im-

be subject to federal habeas review because of the lack of a plain statement 
that the decision was based on state-law grounds, an issue we considered in 
Harris n . Reed, ante, p. 255, we do not believe that they are sufficient to 
undercut the adequacy of the Florida procedural rule.

Respondent also argues that we should overlook his procedural default 
because failing to do so would result in a “fundamental miscarriage of jus-
tice.” We disagree. In Murray v. Carrier, 477 U. S. 478, 496 (1986), this 
Court stated that “where a constitutional violation has probably resulted in 
the conviction of one who is actually innocent, a federal habeas court may 
grant the writ even in the absence of a showing of cause for the procedural 
default.” We made clear, however, that such a case would be an “extraor-
dinary” one, ibid., and have since recognized the difficulty of translating 
the concept of “actual” innocence from the guilt phase to the sentencing 
phase of a capital trial, Smith v. Murray, 477 U. S. 527, 537 (1986). We 
do not undertake here to define what it means to be “actually innocent” of a 
death sentence. But it is clear to us that the fact that the trial judge in 
this case found an equal number of aggravating and mitigating circum-
stances is not sufficient to show that an alleged error in instructing the jury 
on sentencing resulted in a fundamental miscarriage of justice.

The dissent “assume[s], arguendo,” that a fundamental miscarriage of 
justice results whenever “there is a substantial claim that the constitu-
tional violation undermined the accuracy of the sentencing decision.” 
Post, at 415, n. 4. According to the dissent, since “the very essence of a 
Caldwell claim is that the accuracy of the sentencing determination has 
been unconstitutionally undermined,” post, at 423, the standard for show-
ing a fundamental miscarriage of justice necessarily is satisfied. We re-
ject this overbroad view. Demonstrating that an error is by its nature the 
kind of error that might have affected the accuracy of a death sentence is 
far from demonstrating that an individual defendant probably is “actually 
innocent” of the sentence he or she received. The approach taken by the 
dissent would turn the case in which an error results in a fundamental mis-
carriage of justice, the “extraordinary case,” Carrier, supra, at 496, into 
an all too ordinary one.

1E. g., Johnson v. Mississippi, 486 U. S. 578, 585-587 (1988); Maynard 
v. Cartwright, 486 U. S. 356, 362-363 (1988); Booth v. Maryland, 482
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poses procedural obstacles to thwart the vindication of what 
apparently is a meritorious Eighth Amendment claim.

In this case, the Eleventh Circuit determined that re-
spondent Aubrey Dennis Adams was sentenced to death in 
violation of the Eighth Amendment, as interpreted in Cald-
well v. Mississippi, 472 U. S. 320 (1985).* 2 This Court now 
reverses that determination, not because it finds the death 
sentence valid, but because respondent was late in present-
ing his claim to the Florida courts. In other words, this 
Court is sending a man to a presumptively unlawful execu-
tion because he or his lawyers did not raise his objection at 
what is felt to be the appropriate time for doing so.

I would understand, and accept, the Court’s decision if the 
federal courts lacked authority to remedy the unconstitu-
tional death sentence. But, manifestly, that is not the case. 
In reversing the judgment of the Court of Appeals, the ma-
jority relegates to a footnote its discussion of established doc-
trines that, upon full consideration, might entitle respondent 
to an affirmance, not a reversal, of that judgment. Thus, 
the majority not only capriciously casts aside precedent to 
reinstate an unconstitutionally “unreliable”3 death sentence 

U. S. 496, 509 (1987); California v. Ramos, 463 U. S. 992, 999 (1983); Zant 
v. Stephens, 462 U. S. 862, 874 (1983).

2 In Caldwell, this Court ruled that “it is constitutionally impermissible 
to rest a death sentence on a determination made by a sentencer who has 
been led to believe that the responsibility for determining the appropriate-
ness of the defendant’s death rests elsewhere.” 472 U. S., at 328-329.

3 See Adams v. Wainwright, 804 F. 2d 1526, 1533 (CA11 1986); 816 F. 
2d 1493, 1501 (CA11 1987) (case below). The Eleventh Circuit, in a subse-
quent case heard en banc, had occasion to express unanimous approval of 
the panel decision here that respondent’s Caldwell claim is meritorious — 
even as the en banc Eleventh Circuit divided sharply over the validity of 
Caldwell claims brought by other prisoners on weaker factual records. 
See Harich v. Dugger, 844 F. 2d 1464, 1473 (1988), cert, pending, 
No. 88-5216. Moreover, in the instant case, petitioners did not even seek 
review of the Court of Appeals’ determination, under Caldwell, that re-
spondent’s death sentence violated the Eighth Amendment. See ante, at 
408, n. 4.
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purely for procedural reasons, but also compounds that ca-
priciousness by issuing an opinion in which decisive issues 
receive only dismissive consideration. Given this treatment 
of the case, it is worth reflecting for a moment on the special 
inappropriateness and cruelty of the impending execution.

I

There is no need to dwell upon the history of the Court’s 
decisions on whether a criminal defendant’s failure to comply 
with a rule of state procedure precludes review of his con-
viction or sentence in a subsequent federal habeas corpus 
proceeding. By now it is settled that an adequate and inde-
pendent state procedural ground, which would have pre-
cluded direct review in this Court, bars habeas review unless 
the habeas petitioner can demonstrate “cause” for the proce-
dural default and “prejudice” resulting from the alleged con-
stitutional violation. Wainwright v. Sykes, 433 U. S. 72, 84, 
87, 90-91 (1977).

Since Sykes, the Court has refined the “cause” and “preju-
dice” standard, see, e. g., Reed n . Ross , 468 U. S. 1 (1984); 
Engle n . Isaac, 456 U. S. 107 (1982), and also has held that 
habeas review of a defaulted claim is available, even absent 
“cause” for the default, if the failure to consider the claim 
would result in a “fundamental miscarriage of justice.” 
Smith n . Murray, 477 U. S. 527, 537-538 (1986); Murray v. 
Carrier, 477 U. S. 478, 495-496 (1986). In Smith, this Court 
applied the “fundamental miscarriage of justice” principle to 
an alleged sentencing error in a capital case. In an effort to 
equate review of convictions and sentences under this princi-
ple, the Court apparently settled upon the following stand-
ard: the habeas petitioner must make a “substantial” showing 
“that the alleged error undermined the accuracy of the guilt 
or sentencing determination.” 477 U. S., at 539. Even this 
narrow standard makes clear that the “fundamental miscar-
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riage of justice” principle is applicable to allegations of capital 
sentencing errors.4

Thus, under our precedents, the Court of Appeals was cor-
rect to review respondent’s procedurally defaulted Caldwell 
claim if any one of three conditions is met: (1) the Florida 
Supreme Court’s finding of procedural default was not an ad-
equate and independent ground for its decision; (2) respond-
ent can show cause for and prejudice from his default; or (3) 
the failure to review respondent’s claim would result in a fun-
damental miscarriage of justice. Yet the Court devotes but 
a single footnote at the end of its opinion to the first and third 
of these principles. Ante, at 410-412, n. 6.

The Court acknowledges, as it must, that it granted certio-
rari to consider whether respondent had established “cause” 
for his procedural default. Ante, at 406. But this interest 
in the “cause” inquiry does not permit the Court to consign to 
second-class status the rest of the analysis necessary for 
determining whether the Court of Appeals properly consid-
ered the merits of respondent’s Caldwell claim. Indeed, 
once the other two principles receive the attention they de-
serve, it becomes evident that each provides an alternative 
basis for affirming the Court of Appeals’ judgment.

4 One may well be uncertain as to what meaning Smith gave to the term 
“fundamental miscarriage of justice.” The opinion cites Murray v. Car-
rier, which states that “where a constitutional violation has probably re-
sulted in the conviction of one who is actually innocent, a federal habeas 
court may grant the writ even in the absence of a showing of cause for the 
procedural default.” 477 U. S., at 496. The Smith majority acknowl-
edged, however, that the “concept of ‘actual’. . . innocence does not trans-
late easily into the context of an alleged error at the sentencing phase of a 
trial on a capital offense.” Id., at 537. Nonetheless, as is said in the text 
here, Smith appears to have rendered this translation: the refusal to re-
view the constitutionality of a death sentence does not result in a funda-
mental miscarriage of justice unless there is a substantial claim that the 
constitutional violation undermined the accuracy of the sentencing deci-
sion. In any event, in evaluating whether respondent’s procedural default 
precluded the Court of Appeals’ consideration of his Caldwell claim, I as-
sume, arguendo, that this is the governing standard after Smith.
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II
The majority recognizes that a state court’s reliance on a 

procedural bar rule is inadequate if that rule “has not been 
‘consistently or regularly applied.’” Ante, at 410, n. 6, quot-
ing Johnson v. Mississippi, 486 U. S. 578, 589 (1988). The 
majority, however, asserts that in respondent’s case the 
Florida Supreme Court’s reliance on procedural bar grounds 
was adequate under this standard. I must disagree.

When respondent raised his Caldwell claim for the first 
time in his second postconviction motion under Rule 3.850 
of the Florida Rules of Criminal Procedure, the Florida 
Supreme Court held this claim, among others, procedurally 
barred because respondent did not raise the claim in his di-
rect appeal. See Adams v. State, 484 So. 2d 1216, 1217, 
cert, denied, 475 U. S. 1103 (1986). The court further found 
that presenting the Caldwell claim in a successive Rule 3.850 
proceeding was an abuse of the Rule. 484 So. 2d, at 1217.5 
This decision issued on March 3, 1986.

Prior to that date, however, the Florida Supreme Court, in 
two Rule 3.850 cases, did not foreclose review of Caldwell 
claims, notwithstanding the existence of similar procedural 
defaults. First, in Darden v. State, 475 So. 2d 217 (1985), 
which also involved a second Rule 3.850 motion, the Florida

5 The Court of Appeals found, 816 F. 2d, at 1497, n. 3, and respondent 
argues, that the Florida Supreme Court did not hold the Caldwell claim an 
abuse of the Rule 3.850 procedure. This reading of the Florida court’s 
opinion, however, appears to be contrary to its plain language:
“Having carefully reviewed [respondent’s remaining claims], we find that 
each one either was or should have been raised on direct appeal. We 
therefore find that the review sought by [respondent] is barred both by 
Rule 3.850 as ‘an abuse of the procedure governed by these rules,’ and by 
the caselaw which has firmly established the necessity of raising all avail-
able issues upon direct appeal.” 484 So. 2d, at 1217 (emphasis added). 
It makes no difference for present purposes, however, whether respond-
ent’s claim was held barred on one ground or two; for reasons set forth in 
the text, neither procedural bar holding constitutes an adequate state 
ground for the Florida Supreme Court’s judgment.
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Supreme Court considered the merits of the Caldwell claim 
even though the prisoner there, like respondent here, failed 
to argue either on direct appeal or in his first Rule 3.850 
motion that the jury was misled about its role in the capital 
sentencing process. See Darden v. State, 329 So. 2d 287 
(1976) (direct appeal), cert, dism’d, 430 U. S. 704 (1977); 
Darden v. State, 372 So. 2d 437 (1979) (first Rule 3.850 mo-
tion).6 Indeed, in “choos[ing] to address” the merits of the 
defaulted Caldwell claim in Darden, the Florida Supreme 
Court explicitly rebuffed the State’s efforts to have the court 
reject the claim on the ground that its presentation consti-
tuted an abuse of the Rule 3.850 process. See 475 So. 2d, at 
218.

Second, in Mann n . State, 482 So. 2d 1360 (1986), the Flor-
ida Supreme Court considered the merits of a Caldwell claim 
(among others), even though the claim was not raised on di-
rect appeal. As the Eleventh Circuit noted, the Florida Su-
preme Court in Mann simply “chose not to enforce its own 
procedural default rule.” Mann v. Dugger, 844 F. 2d 1446, 
1448, n. 4 (1988) (en banc), cert, pending, No. 87-2073. Thus, 
by the time that it decided Adams, the Florida Supreme Court 
had failed to apply the State’s procedural bar rules to at least 
two defaulted Caldwell claims.

Furthermore, in no case prior to Adams did the Florida 
Supreme Court plainly hold a Caldwell claim procedurally 
barred. Petitioners cite Middleton n . State, 465 So. 2d 1218, 
1226 (1985), but it surely is questionable whether the refer-
ence to a procedural default in that case would satisfy the 
“plain statement” standard of Harris n . Reed, ante, p. 255.

6 On direct appeal, Darden challenged certain statements of the prose-
cutor as unconstitutionally prejudicial. These statements, however, did 
not concern the jury’s role in the sentencing process and Darden did not 
suggest that the jury was misled about its role. See 329 So. 2d, at 
289-291. In his second Rule 3.850 proceeding, in contrast, he “also at- 
tempt[ed] to show that as in Caldwell, the jury was misled as to its role in 
the sentencing process.” 475 So. 2d, at 221.
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In any event, even counting Middleton as a case in which the 
Florida Supreme Court invoked a procedural bar rule to pre-
clude review of a Caldwell claim, it is impossible to say, in 
light of Darden and Mann, that the decision in Adams was an 
application of “strictly or regularly followed” state procedural 
requirements. Barrv. City of Columbia, 378 U. S. 146, 149 
(1964). Consequently, the state-law ground in Adams would 
not have foreclosed this Court’s consideration of the Caldwell 
claim had we chosen to exercise our certiorari jurisdiction on 
direct review, and, a fortiori, it does not preclude review of 
the Caldwell claim in this habeas proceeding. See Wain-
wright v. Sykes, 433 U. S. 72 (1977).

The majority’s reasons for discounting Darden and Mann 
are not persuasive. As to Darden, the majority observes 
that the Florida Supreme Court did not discuss the prisoner’s 
failure to raise his Caldwell claim on direct appeal, but rather 
mentioned only the failure to raise the Caldwell claim in a 
prior Rule 3.850 proceeding. But this observation misses 
the point. The fact remains that Darden on direct appeal did 
not raise his claim that the jury was misled about its role in 
sentencing him. See 329 So. 2d, at 288-291. Accordingly, 
Darden is a case in which the Florida Supreme Court did not 
bar review of a Caldwell claim, even though the claim was 
raised neither on direct appeal nor in the first Rule 3.850 pro-
ceeding. The treatment of the Caldwell claim in Darden is 
thus starkly inconsistent with the treatment of the Caldwell 
claim in Adams, despite the identical procedural posture of 
the two cases. For this reason alone, Darden demonstrates 
the inadequacy of the procedural bar ruling in Adams.

As to Mann, the majority notes that the court did not spe-
cifically mention the prisoner’s Caldwell claim. But again, 
the majority misses the point. In respondent’s case, too, the 
Flordia Supreme Court did not expressly mention the Cald-
well claim. See 484 So. 2d, at 1217-1218. The issue here, 
however, is not whether the Florida Supreme Court in each 
case identified the claim by name, but whether it held the 
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claim procedurally barred. In Mann, it did not; in Adams, it 
did. Thus, the inconsistent treatment of the Caldwell claims 
in Mann and Adams supports a finding of inadequacy here.

In my view, then, the majority’s attempts to distinguish 
Darden and Mann are clearly unavailing, and these two 
cases suffice to show that respondent’s procedural default 
does not constitute an adequate state ground barring review 
of his Caldwell claim. Moreover, decisions of the Florida 
Supreme Court handed down after Adams reinforce the con-
clusion that that court has been inconsistent in applying its 
procedural bar rules to Caldwell claims. In Combs v. State, 
525 So. 2d 853 (1988), the court did not invoke procedural de-
fault as a basis for decision, notwithstanding the prisoner’s 
failure to present his Caldwell claim on direct appeal. See 
Combs v. State, 403 So. 2d 418, 420-421 (1981), cert, denied, 
456 U. S. 984 (1982). Rather, the court affirmatively chose 
to address the merits of the Caldwell claim, largely because 
it wanted to announce its view that Caldwell is inapplicable 
to Florida capital cases.7

The Florida Supreme Court also did not rely on procedural 
bar grounds in Daugherty v. State, 533 So. 2d 287, cert, de-
nied, 488 U. S. 959 (1988), even though that case involved 
a second Rule‘3.850 motion and the convict there, like re-
spondent here, did not raise his Caldwell claim either on di-
rect review or in his first Rule 3.850 motion. See Daugherty 
n . State, 419 So. 2d 1067 (1982) (direct appeal), cert, denied, 
459 U. S. 1228 (1983); Daugherty v. State, 505 So. 2d 1323 
(first Rule 3.850 motion), cert, denied, 484 U. S. 891 (1987). 
Rather, in Daugherty, the court rested its rejection of the 

7 The majority attempts to dismiss Combs by saying that the court 
there noted the defendant’s failure to raise the Caldwell claim at trial. 
But it is clear that the Combs decision did not rely on any procedural de-
fault as a basis for rejecting the Caldwell claim in that case. Rather, the 
Combs opinion is emphatic in expressing its desire to address the Caldwell 
claim on the merits. See 525 So. 2d, at 854-855. Consequently, Combs is 
further proof of the inconsistent treatment of Caldwell claims in Florida 
postconviction proceedings.
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Caldwell claim solely on the ground that in Combs the court 
had “determined that Caldwell is inapplicable in Florida.” 
533 So. 2d, at 288.

Most recently, in Glock v. Dugger, 537 So. 2d 99 (1989), the 
Florida Supreme Court did not hold a Caldwell claim proce-
durally barred, even though the claim was not raised on direct 
appeal. Puiatti v. State, 495 So. 2d 128,132 (Fla. 1986).8 In 
sum, Combs, Daugherty, and Glock convincingly demonstrate 
that the Florida Supreme Court still does not strictly apply its 
procedural bar rules to Caldwell claims. Contrasting all five 
cases (Darden, Mann, Combs, Daugherty, and Glock) with 
Adams, one cannot seriously contend that the Florida Court 
has applied its procedural bar rules “evenhandedly to all simi-
lar claims.” Hathorn v. Lovom, 457 U. S. 255, 263 (1982).9 

8 The majority’s efforts to discount Daugherty and Glock reveal a funda-
mental misunderstanding of the consistency inquiry under Johnson v. Mis-
sissippi, 486 U. S. 578 (1986). This inquiry requires considering whether: 
(1) the prisoner asserted a Caldwell claim in his Rule 3.850 motion; (2) the 
Caldwell claim was not raised on direct appeal (or in a prior Rule 3.850 
motion); and (3) the Florida Supreme Court did not hold the Caldwell 
claim procedurally barred. Daugherty and Glock satisfy all these criteria. 
Thus, they are cases in which the Florida Supreme Court failed to apply its 
procedural bar rules to Caldwell claims, thereby undercutting the consis-
tency of the court’s application of those rules to similarly situated claims.

That Daugherty relied on Combs does not negate this fact. On the con-
trary, Daugherty’s exclusive reliance on Combs as the basis for deciding 
the Caldwell issue proves conclusively that Daugherty was not an applica-
tion of a procedural bar rule. Similarly, regarding Glock, it is irrelevant 
“whether the trial court held that the Caldwell claim was or was not proce-
durally barred.” Ante, at 411-412, n. 6. Either way, it remains true that 
the Florida Supreme Court did not hold the Caldwell claim procedurally 
barred, which is the relevant point for the consistency issue.

9 To be sure, in 1987 and 1988, the Florida Supreme Court most of the 
time held Caldwell claims to be procedurally barred, but this fact does 
not undermine the conclusion that, at the very least, when the Florida 
Supreme Court decided Adams, it did not “consistently or regularly” apply 
its procedural bar rule to a Caldwell claim. Johnson v. Mississippi, 486 
U. S., at 587. Nor does it negate the fact that that court persists in failing 
to treat Caldwell claims in an evenhanded manner.
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Thus, once the adequacy issue is fully considered, there is no 
escaping the conclusion that the Florida Supreme Court’s re-
jection of respondent’s Caldwell claim did not rest on an ade-
quate state ground. Yet, in unseemly haste to reverse the 
Court of Appeals on the issue of “cause,” the majority treats 
the adequacy issue as an afterthought, although it is an ana-
lytically antecedent issue.10 11

Ill
Even if, somehow, I could be convinced that the Florida 

Supreme Court’s reliance on respondent’s procedural default 
was “adequate,” within the meaning of this Court’s prece-
dents, I would still conclude that the Court of Appeals prop-
erly reached the merits of respondent’s Caldwell claim. I 
have no quarrel with the majority’s determination that re-
spondent cannot show “cause” for his procedural default.11 

10 In addition, this Court historically has expressed particular reluctance 
to give force to a state court’s discretionary refusal to consider a capital 
defendant’s meritorious federal constitutional claim for reasons of proce-
dural default. See Williams v. Georgia, 349 U. S. 375 (1955); Patterson v. 
Alabama, 294 U. S. 600 (1935). In holding the state procedural bar ade-
quate here, the majority ignores these longstanding precedents.

111 nonetheless digress to note one disturbing aspect of the majority’s 
analysis of the “cause” issue.

The majority broadly asserts: “To establish a Caldwell violation, a de-
fendant necessarily must show that the remarks to the jury improperly de-
scribed the role assigned to the jury by local law.” Ante, at 407. More 
pointedly, the majority continues: “Respondent therefore must be assert-
ing in this case that the trial court’s remarks violated state law.” Ante, at 
407-408. But contrary to the majority’s description of Caldwell’s holding, 
it may be possible to establish a Caldwell violation by showing that jury 
instructions, although accurate under state law, nonetheless minimize the 
jury’s sense of responsibility in the sentencing process. See Steffen v. 
Ohio, 485 U. S. 916 (1988) (Brenn an , J., dissenting from denial of certio-
rari). The Court need not address this issue here, however, because re-
spondent is asserting what the majority contends he “must be asserting”: 
his particular Caldwell claim rests on the premise that his jury was given 
inaccurate information about its role under state law. Brief for Respond-
ent 25-49. Thus, it would suffice to say that respondent lacks “cause” for 
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“That determination, however, does not end our inquiry.” 
Smith v. Murray, 477 U. S., at 537.

Rather, as the majority apparently recognizes, we must 
consider whether the failure to examine the merits of the 
Caldwell claim in this habeas action would result in a funda-
mental miscarriage of justice. The majority believes that no 
such injustice would occur. Again, I disagree.

Respondent’s Caldwell claim, see generally Brief for Re-
spondent 25-49, rests on the following premises: Under Flor-
ida law, the judge at his trial was permitted to overturn the 
jury’s judgment on whether he should receive a life or a death 
sentence only upon a clear and convincing showing that the 
jury’s choice was erroneous.12 Notwithstanding this rule of 
Florida law, the trial judge repeatedly and insistently told 
the jurors that their sentencing vote was “strictly a recom-
mendation and nothing more,” that he was “not bound to fol-
low that recommendation,” and that he was “the sole deter-
miner on whether or not [respondent] receives life or is put 
into the electric chair.” App. 28, 69, 78, 79. Furthermore, 
the judge drummed this misinformation into the jurors’ heads 
by repeatedly telling them that “the most important thing 
... to remember” was the nonbinding nature of their recom-
mendation and that the capital sentencing decision was not on 
their “conscience” but on his. Id., at 69-70, 77-78.

If (as the Court of Appeals held and we must assume) these 
repeated and insistent comments mischaracterized the jury’s 
role under state law, then the sentencing process in respond-
ent’s case was so distorted as to render the sentence inher-
ently suspect. The alleged error in this case was severe: the 
incorrect instructions may well have caused the jury to vote 
for a death sentence that it would not have returned had it 
been accurately instructed. See Caldwell v. Mississippi, 

his procedural default because under his own theory of his Caldwell claim 
the objectionable instructions were erroneous under state law.

12 See Harich v. Dugger, 844 F. 2d, at 1473; see also Mann n . Dagger, 844
F. 2d 1446, 1450-1455 (CA11 1988) (en banc), cert, pending, No. 87-2073.
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472 U. S., at 331-333. Jurors who erroneously believe that 
responsibility for the defendant’s death lies on someone else’s 
conscience may be more willing to vote for death “to ‘send a 
message’ of extreme disapproval for the defendant’s acts.” 
Id., at 331. Thus, it is plain that respondent has presented 
a “substantial claim that the alleged error undermined the 
accuracy of the . . . sentencing determination” at his trial. 
Smith v. Murray, 477 U. S., at 539. Indeed, the very es-
sence of a Caldwell claim is that the accuracy of the sentenc-
ing determination has been unconstitutionally undermined.

In this respect, the alleged sentencing error here is en-
tirely unlike the one at issue in Smith itself. There, admis-
sion of particular testimony allegedly violated the Fifth and 
Eighth Amendments,13 and the question was whether its ad-
mission “pervert[ed] the jury’s deliberations” on issues rele-
vant to its capital sentencing determination. 477 U. S., at 
538. This case, in contrast, does not concern the inclusion or 
exclusion of particular evidence, but does concern a detailed 
and repeated explanation of the jury’s responsibility, or lack 
of it, in the sentencing process. The alleged error thus 
is global in scope: it necessarily pervades the entire sentenc-
ing process. Indeed, the alleged error in this case, if true, 
could not help but pervert the sentencing decision.14 Conse-

13 The testimony at issue in Smith was that of the defendant’s court- 
appointed psychiatrist: during the psychiatric evaluation, the defendant 
discussed a prior incident of deviant sexual conduct on his part. At the 
sentencing phase of the trial, the prosecution called the psychiatrist to the 
stand and elicited a description of what the defendant had said.

14 As even the majority appears to recognize, ante, at 410-412, n. 6, the 
trial judge’s finding of an equal number of aggravating and mitigating cir-
cumstances lends further support to respondent’s contention that review of 
his Caldwell claim is necessary to avoid a fundamental miscarriage of jus-
tice. The equal number of aggravating and mitigating circumstances sug-
gests that the sentencing decision was a close call—as does the fact that 
two justices of the Florida Supreme Court dissented on respondent’s direct 
appeal. See Adams v. State, 412 So. 2d 850, 857 (1982). Under these 
circumstances, it is all the more likely that egregiously misinforming the 
jury of its role in the process affected the result.
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quently, respondent’s Caldwell claim must fall within the 
scope of the “fundamental miscarriage of justice” exception 
to the Sykes “cause” and “prejudice” test, unless the Court 
today means to repudiate sub silentio its opinion in Smith.

In other words, respondent’s Caldwell claim is precisely 
the kind of claim that remains reviewable in a federal habeas 
action even though respondent cannot establish cause for his 
procedural default. See Smith, 477 U. S., at 537-539. In 
holding otherwise, the Court sends respondent to an execu-
tion that not only is presumptively unlawful, but is presump-
tively inaccurate as well. See Caldwell, 472 U. S., at 331. 
Nothing in the habeas corpus precedents of this Court calls 
for this consummately capricious result.15

15 The majority “do[es] not undertake here to define what it means to be 
‘actually innocent’ of a death sentence,” ante, at 412, n. 6, yet apparently 
concludes that respondent cannot show that he “probably is ‘actually inno-
cent’ of the sentence he . . . received.” Ibid. This incoherence in the 
Court’s decisionmaking would be disturbing in any case, but is especially 
shocking in a capital case. Moreover, the majority “recognize[s] the diffi-
culty” of applying the concept of “ ‘actual’ innocence” to sentencing deter-
minations, ibid., yet persists in using that problematic term without any 
clarification of its meaning in the sentencing context. Ibid.

What is worse, the Court in Smith v. Murray did articulate a standard, 
and yet the Court today ignores it. I was not in the majority in Smith, but 
here I have attempted faithfully to apply the standard articulated by the 
Smith majority, as best as I can discern it: whether the prisoner has dem-
onstrated a “substantial claim that the alleged error undermined the accu-
racy of the guilt or sentencing determination.” 477 U. S., at 539; see also 
Harris v. Reed, ante, at 268 (O’Con no r , J., concurring) (quoting the rele-
vant language from Smith). The majority today refuses to apply this 
standard because it is evident that respondent must prevail under it. The 
“alleged error” here—telling the jurors that the death sentence was not on 
their consciences, when under Florida law their sentencing determination 
was binding unless clearly erroneous—is such that respondent undoubtedly 
has presented a “substantial claim” that this error “undermined the accu-
racy” of his sentence, especially given the equal number of aggravating and 
mitigating circumstances in his case. See n. 13, supra.

By refusing to apply this standard, the Court today effectively discards 
its own opinion in Smith. Yet, in also refusing to define “actual innocence”
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IV
Contrary to the result reached by the majority today, our 

precedents amply support the Court of Appeals’ decision to 
consider whether respondent’s death sentence was uncon-
stitutionally unreliable despite respondent’s failure to raise 
this constitutional issue in accordance with state procedures. 
It is not surprising, I suppose, that the Court misses the 
force of these precedents, since it confines two-thirds of the 
relevant inquiry to a single footnote at the end of its opinion.

If the Court can reach the question of “cause,” on which 
certiorari was granted, only by making a mockery of the re-
quirement that state procedural bar rules be “appl[ied] even-
handedly to all similar claims,” Hathorn v. Lovom, 457 U. S., 
at 263, then the Court should dismiss the writ of certiorari as 
improvidently granted. Similarly, if the Court does not wish 
to undertake the task of applying the “fundamental miscar-
riage of justice” inquiry, then it should remand the case to 
the Court of Appeals for that purpose. But inasmuch as the 
Court has chosen to decide these issues, the conclusory treat-
ment they receive does not suffice to discharge the Court’s 
responsibilities to respondent, for whom these issues are a 
matter of life or death. Indeed, I would have expected that 
when this Court reinstates a death sentence vacated by the 
judgment below (and does so purely for procedural reasons), 
it would be particularly careful to consider fully all issues nec-
essary to its disposition of the case. To judge by footnote 6 
of the Court’s opinion, this expectation was naive.

I dissent.

in the sentencing context, the Court offers nothing in its place. In this 
way, the Court both leaves the law in a shambles and reinstates respond-
ent’s death sentence without ever bothering to determine what legal prin-
ciple actually governs his case.
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TRANS WORLD AIRLINES, INC. v. INDEPENDENT 
FEDERATION OF FLIGHT ATTENDANTS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 87-548. Argued November 7, 1988—Decided February 28, 1989

Although petitioner airline (TWA) and respondent flight attendants’ union 
(IFFA) pursued all the required dispute resolution mechanisms of the 
Railway Labor Act (RLA), their negotiations over a new collective 
bargaining agreement were unsuccessful. The parties bargained over 
wages and working conditions but not over the existing agreement’s se-
niority system, which ensured that the most senior qualified attendant 
who bid on a vacant job assignment, flight schedule, or base of operation 
(domicile) would obtain it, and would be least affected by periodic 
furloughs. During the IFFA’s subsequent strike, TWA continued oper-
ations by hiring permanent replacements for strikers, by continuing to 
employ attendants who chose not to strike, and by rehiring strikers who 
abandoned the strike, and filled strike-created vacancies by application 
of the existing seniority bidding system to all working attendants. 
After the strike ended, and pursuant to its preannounced policy, TWA 
refused to displace permanent replacements or junior nonstriking atten-
dants (“crossover” employees) with senior full-term strikers, many of 
whom were therefore left without an opportunity to return to work. Al-
though a poststrike arbitral agreement guaranteed that all reinstated 
full-term strikers would be returned to work as vacancies arose and with 
precisely the seniority they would have had if no strike had occurred, the 
IFFA filed the instant action contending that, even assuming the strike 
was economic, the full-term strikers were entitled to displace the newly 
hired replacements and the less senior crossover attendants either under 
the terms of the prestrike collective bargaining agreement or under the 
RLA itself. The District Court denied relief for the most part, but the 
Court of Appeals, relying on its reading of the prestrike agreement and 
on judicial interpretation of the National Labor Relations Act (NLRA), 
reversed the lower court’s ruling that the more senior full-term strikers 
could not displace junior crossovers.

Held: An employer is not required by the RLA to lay off junior crossover 
employees in order to reinstate more senior full-term strikers at the con-
clusion of a strike. Pp. 432-443.

(a) Nothing in the federal common labor law developed under the 
NLRA, which may provide guiding precedent in RLA cases, indicates 
that TWA’s crossover policy is unlawful. In fact, under NLRB v.
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Mackay Radio & Telegraph Co., 304 U. S. 333, and its progeny, it is not 
an unfair labor practice under the NLRA for an employer to refuse to 
discharge replacement employees in order to make room for strikers at 
the end of an economic strike. The IFFA’s argument that the Mackay 
Radio rule is inapplicable to junior crossovers because those workers 
must be treated differently than newly hired permanent replacements 
(who, the union concedes, need not be displaced) is rejected, since full- 
term strikers at TWA, once reinstated, have lost no seniority either in 
absolute or relative terms, and will be able to displace junior flight atten-
dants—whether new hires, crossovers, or full-term strikers—with re-
gard to future reductions in force, vacancies in desirable assignments or 
domiciles, or periodic bids on job scheduling, and since any “cleavage” 
between junior crossovers and reinstated full-term strikers is merely the 
inevitable effect of TWA’s lawful use of the economic weapons available 
to it during a period of self-help. NLRB v. Erie Resistor Corp., 373 
U. S. 221, distinguished. To differentiate between crossovers and new 
hires in the manner the IFFA proposes would have the effect of penaliz-
ing those who exercised their right not to strike, which is protected both 
by the RLA and the NLRA, in order to benefit those who did strike, a 
result that is not required by the NLRA. Pp. 432-439.

(b) TWA’s crossover policy is not forbidden by the RLA itself, which, 
in fact, provides greater avenues of self-help to parties that have 
exhausted the statute’s extensive dispute resolution mechanisms than 
would be available under the NLRA. Section 2 Fourth of the RLA— 
which prohibits carriers from “influenc[ing] or coerc[ing] employees . . . 
not to join . ... any labor organization”—does not prohibit the policy, 
since that section is addressed primarily to the precertification rights of 
unorganized employees to organize and choose their representatives, 
with the intent of protecting the dispute resolution procedures’ effec-
tiveness by assuring that the employees’ putative representative is not 
subject to employer control and that neither party will be able to en-
list the courts to further its own partisan ends. Where, as here, the 
parties have exhausted those procedures and have reached an impasse, 
they are free, without threat of judicial involvement, to turn to any 
peaceful, self-help measures that do not strike a fundamental blow to 
union or employer activity and the collective bargaining process itself. 
Moreover, as the IFFA concedes, nothing in the collective bargaining 
agreement or any poststrike agreement prohibits TWA’s crossover pol-
icy. Pp. 439-442.

(c) TWA’s decision to guarantee to crossovers the same protections 
lawfully applied to new hires was a decision to apply the pre-existing se-
niority terms of the collective bargaining agreement uniformly to all em-
ployees. That this decision had the effect of encouraging prestrike 
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workers to remain on the job during the strike or to abandon the strike 
before all vacancies were filled was simply an effect of TWA’s lawful ex-
ercise of its peaceful economic power. P. 443.

819 F. 2d 839, reversed.

O’Con no r , J., delivered the opinion of the Court, in which Rehn qu ist , 
C. J., and Whit e , Stev ens , Scali a , and Kenn edy , JJ., joined. Bren -
nan , J., filed a dissenting opinion, in which Mars hal l , J., joined, post, 
p. 443. Bla ckmun , J., filed a dissenting opinion, in Parts I and II of 
which Brenn an , J., joined, post, p. 452.

Murray Gartner argued the cause for petitioner. With 
him on the briefs were Paul E. Donnelly, Mark A. Buck- 
stein, Michael A. Katz, Carole O’Blenes, Toby R. Hyman, 
Andrew P. Marks, and Richard M. Klein.

Lawrence S. Robbins argued the cause for the National 
Labor Relations Board as amicus curiae urging reversal. 
With him on the brief were Solicitor General Fried, Deputy 
Solicitor General Cohen, Glen D. Nager, Rosemary M. Coll-
yer, Robert E. Allen, Norton J. Come, and Linda Sher.

John P. Hurley argued the cause for respondent. With 
him on the brief were William A. Jolley, Marsha S. Berzon, 
and Laurence Gold*

Justi ce  O’Con no r  delivered the opinion of the Court.
We decide today whether, at the end of a strike, an em-

ployer is required by the Railway Labor Act (RLA or Act), 
44 Stat. 577, as amended, 45 U. S. C. § 151 et seq., to displace 
employees who worked during the strike in order to reinstate 
striking employees with greater seniority.

I
In March 1984, Trans World Airlines, Inc. (TWA), and 

the Independent Federation of Flight Attendants (IFFA or

*Briefs of amici curiae urging reversal were filed for the Airline Indus-
trial Relations Conference by Harry A. Rissetto and Thomas E. Reinert, 
Jr.; for the Chamber of Commerce of the United States by Stephen A. 
Bokat; and for Crossover Flight Attendants by Mark P. Johnson.
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Union) began negotiations pursuant to §6 of the RLA, 45 
U. S. C. § 156, on a new collective bargaining agreement to 
replace their prior agreement due to expire on July 31, 1984. 
The existing collective bargaining agreement created a com-
plex system of bidding the general effect of which was to in-
sure that those flight attendants with the greatest seniority 
would have the best opportunity to obtain their preferred job 
assignments, flight schedules, and bases of operation as va-
cancies appeared, and to insure that senior flight attendants 
would be least affected by the periodic furloughs endemic to 
the airline industry. Thus, for example, should a job va-
cancy appear at the highly desirable Los Angeles or San 
Francisco bases of operation or “domiciles,” the most senior 
qualified flight attendant who bid on such a vacancy would be 
entitled to it. Conversely, should a reduction in force elimi-
nate a position in the Los Angeles domicile, the furloughed 
flight attendant could opt to displace the most junior atten-
dant of equal rank in the entire system or the most junior at-
tendant of lower rank either at the same domicile or in the 
entire system. 1981-1984 TWA/IFFA Collective Bargain-
ing Agreement, Arts. 12-13, 18-A, 18-B, reprinted in App. 
31-62.

For two years TWA and the Union unsuccessfully bar-
gained over wages and working conditions not including the 
seniority bidding system. They pursued all the required dis-
pute resolution mechanisms of the RLA, including direct ne-
gotiation, 45 U. S. C. § 152 Second, mediation, 45 U. S. C. 
§ 155 First, and the final 30-day “cooling off” period. Ibid. 
By early 1986 a strike seemed imminent, and on March 7, 
1986, the Union went out on strike.

TWA informed its flight attendants before and during the 
strike that it would continue operations by hiring permanent 
replacements for striking flight attendants, by continuing to 
employ any flight attendant who chose not to strike, and by 
rehiring any striker who abandoned the strike and made an 
unconditional offer to return to any available vacancies. 
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TWA also informed its flight attendants that any vacancies 
created as a result of the strike would be filled by application 
of the seniority bidding system to all working flight atten-
dants and that such job and domicile assignments would re-
main effective after the strike ended. App. 120-122, 
132-134, 137-139. Thus, at the conclusion of the strike, se-
nior full-term strikers would not be permitted to displace 
permanent replacements or junior nonstriking flight atten-
dants and could be left without an opportunity to return to 
work. TWA’s promise not to displace working flight atten-
dants after the strike created two incentives specifically 
linked to the seniority bidding system: it gave senior flight 
attendants an incentive to remain at, or return to, work in 
order to retain their prior jobs and domicile assignments; it 
gave junior flight attendants an incentive to remain at, or re-
turn to, work in order to obtain job and domicile assignments 
that were previously occupied by more senior, striking flight 
attendants.

As promised, TWA continued its operations during the 72- 
day strike by utilizing approximately 1,280 flight attendants 
who either did not strike or returned to work before the end 
of the strike and by hiring and fully training approximately 
2,350 new flight attendants, some 1,220 of whom were hired 
during the first few days of the strike. On May 17, 1986, the 
Union made an unconditional offer to TWA on behalf of the 
approximately 5,000 flight attendants who had remained on 
strike to return to work. TWA accepted the offer but re-
fused the Union’s May 27th demand that TWA displace those 
prestrike employees who were working as of May 17th (“cross-
over” employees). Accordingly, TWA initially recalled only 
the 197 most senior full-term strikers to fill available job and 
domicile vacancies. By the terms of a poststrike arbitral 
agreement, these strikers and all subsequently reinstated 
full-term strikers returned to work as vacancies arose and 
with precisely the seniority they would have had if no strike
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had occurred. In May 1988, more than 1,100 full-term strik-
ers had been reinstated with full seniority.

In an effort to reinstate all the full-term strikers by dis-
placing the newly hired flight attendants and less senior 
crossover employees, the Union proceeded on two fronts. 
First, it brought an injunction action alleging that the full-
term strikers were not “economic strikers” but “unfair labor 
practice strikers” entitled to reinstatement by application of 
principles this Court has developed in interpreting the Na-
tional Labor Relations Act (NLRA). 29 U. S. C. § 151 et 
seq. See Mastro Plastics Corp. v. NLRB, 350 U. S. 270 
(1956). The District Court ultimately ruled against the 
Union on this claim. Independent Federation of Flight At-
tendants n . Trans World Airlines, Inc., 682 F. Supp. 1003 
(WD Mo. 1988), appeal pending, No. 88-1984M (CA8). At 
the same time, the Union filed the instant action contending 
that, even assuming the strike was economic, the full-term 
strikers were entitled to reinstatement either under the 
terms of the prestrike collective bargaining agreement or 
under the RLA itself. On cross motions for partial summary 
judgment, the District Court held that the full-term strikers 
were not entitled to displace either the junior crossovers or 
the 1,220 new' hires employed by TWA immediately after the 
strike commenced. (The motions did not require the District 
Court to rule on the status of the remaining new hires.) The 
District Court also held that 463 new hires not fully trained 
by the end of the strike could be displaced by full-term strik-
ers. Independent Federation of Flight Attendants v. Trans 
World Airlines, Inc., 643 F. Supp. 470 (WD Mo. 1986).

Meanwhile, TWA sought a declaratory judgment that the 
union security clause of the prestrike collective bargaining 
agreement containing provisions for the checkoff of union 
dues and a requirement that new hires join the Union did not 
survive the self-help period after the parties had bargained to 
impasse. On cross motions for summary judgment, the same 
District Court ruled that, because the union security clause 
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was not part of the prestrike negotiations, it had survived the 
strike. Trans World Airlines, Inc. v. Independent Federa-
tion of Flight Attendants, 640 F. Supp. 1108 (WD Mo. 1986).

Appeals were taken from both judgments. The Court of 
Appeals affirmed the District Court’s ruling that the union 
security clause had survived the period of self-help. Trans 
World Airlines, Inc. v. Independent Federation of Flight At-
tendants, 809 F. 2d 483 (CA8 1987). In a separate opinion, 
the same panel also affirmed the District Court’s ruling that 
full-term strikers could not displace the 1,220 fully trained 
new hires but could displace the 463 untrained new hires. 
Independent Federation of Flight Attendants v. Trans World 
Airlines, Inc., 819 F. 2d 839 (CA8 1987). The Court of Ap-
peals, however, reversed the District Court’s ruling that 
more senior full-term strikers could not displace junior cross-
overs. In so holding, the court relied primarily on its read-
ing of the union security clause of the prestrike collective 
bargaining agreement and, secondarily, on judicial interpre-
tations of the NLRA. Id., at 843-845.

We granted petitions for writs of certiorari in both cases. 
Trans World Airlines, Inc. v. Flight Attendants, 482 U. S. 
913 (1987) (TWA I); Flight Attendants n . Trans World Air-
lines, Inc., 485 U. S. 958 (1988) (TWA II) (certiorari granted 
only to consider displacement of crossovers). Last Term, we 
affirmed by an equally divided Court the judgment of the 
Court of Appeals in TWA I that the union security clause sur-
vived the strike. 485 U. S. 175 (1988). Today, we reverse 
the Court of Appeals in TWA II and hold that an employer is 
not required by the RLA to lay off junior crossovers in order 
to reinstate more senior full-term strikers at the conclusion of 
a strike.

II

We have observed in the past that carefully drawn analo-
gies from the federal common labor law developed under the 
NLRA may be helpful in deciding cases under the RLA. 
Trainmen v. Jacksonville Terminal Co., 394 U. S. 369, 377
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(1969). Thus, as in this case, those lower courts that have 
examined the reinstatement rights of strikers under the RLA 
have turned to NLRA precedents for guidance. E. g., Air 
Line Pilots Assn. International v. United Air Lines, Inc., 
614 F. Supp. 1020, 1041, 1045-1046 (ND Ill. 1985), aff’d 
in part and rev’d in part on other grounds, 802 F. 2d 886 
(CA7 1986), cert, denied, 480 U. S. 946 (1987); National Air-
lines, Inc. v. International Assn, of Machinists & Aerospace 
Workers, 416 F. 2d 998, 1004-1006 (CA5 1969).

We first considered the reinstatement rights of strikers 
under the NLRA in NLRB n . Mackay Radio & Telegraph 
Co., 304 U. S. 333 (1938). In Mackay Radio, radio and tele-
graph operators working in the San Francisco offices of a na-
tional telecommunications firm went on strike. In order to 
continue operations, the employer brought employees from 
its other offices to fill the strikers’ places. At the conclusion 
of the strike, the striking operators sought to displace their 
replacements in order to return to work. We held that it 
was not an unfair labor practice under § 8 of the NLRA for 
the employer to have replaced the striking employees with 
others “in an effort to carry on the business,” or to have re-
fused to discharge the replacements in order to make room 
for the strikers at the conclusion of the strike. Id., at 
345-346. As we there observed, “[t]he assurance by [the 
employer] to those who accepted employment during the 
strike that if they so desired their places might be permanent 
was not an unfair labor practice nor was it such to reinstate 
only so many of the strikers as there were vacant places to be 
filled.” Id., at 346. On various occasions we have reaf-
firmed the holding of Mackay Radio. See NLRB v. Erie 
Resistor Corp., 373 U. S. 221, 232 (19Q3) (‘We have no inten-
tion of questioning the continuing vitality of the Mackay rule 
. . .”); NLRB v. Fleetwood Trailer Co., 389 U. S. 375, 379 
(1967) (Employers have “ ‘legitimate and substantial business 
justifications’ for refusing to reinstate employees who en-
gaged in an economic strike . . . when the jobs claimed by the 
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strikers are occupied by workers hired as permanent replace-
ments during the strike in order to continue operations”); 
Belknap, Inc. v. Hale, 463 U. S. 491, 504, n. 8 (1983) (“The 
refusal to fire permanent replacements because of commit-
ments made to them in the course of an economic strike satis-
fies the requirement. . . that the employer have a ‘legitimate 
and substantial justification’ for its refusal to reinstate 
strikers”).

TWA asks us to apply this line of cases decided under the 
NLRA to determine the status under the RLA of those 
prestrike flight attendants who were working at the conclu-
sion of the strike. TWA argues that it would be completely 
anomalous to hold that full-term strikers may displace junior 
crossovers when, as the Union has conceded, they may not 
displace newly hired permanent replacements under either 
statute. The Union, by contrast, argues that the rule of 
Mackay Radio is inapplicable to junior crossovers because of 
differences between the RLA and the NLRA and because, 
even under the NLRA, junior crossovers would be treated 
differently from newly hired permanent replacements.1

The Union relies on Erie Resistor, supra, to distinguish ju-
nior crossovers from new hires under the NLRA. In Erie 
Resistor we struck down an employer’s award of 20 years’ 
superseniority to new hires and crossovers as an unfair labor 
practice within the meaning of § 8(a)(1) and § 8(a)(3) of the 
NLRA. 29 U. S. C. §§ 158(a)(1), 158(a)(3). We observed:

“. . . Super-seniority affects the tenure of all strikers 
whereas permanent replacement, proper under Mackay, 
affects only those who are, in actuality, replaced. It is

1 The Union has abandoned as irrelevant arguments that persuaded the 
Court of Appeals below, based on its holding in TWA I, that the union se-
curity clause of the prestrike collective bargaining agreement had survived 
the strike. Brief for Respondent 4, n. 6. We agree that this concession 
by the Union is proper. Nothing in the prestrike collective bargaining 
agreement guaranteed reinstatement of striking flight attendants to posi-
tions occupied by junior crossovers.
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one thing to say that a striker is subject to loss of his job 
at the strike’s end but quite another to hold that in addi-
tion to the threat of replacement, all strikers will at best 
return to their jobs with seniority inferior to that of the 
replacements and of those who left the strike.

“. . . Unlike the replacement granted in Mackay 
which ceases to be an issue once the strike is over, the 
[superseniority] plan here creates a cleavage in the plant 
continuing long after the strike is ended. Employees 
are henceforth divided into two camps: those who stayed 
with the union and those who returned before the end of 
the strike and thereby gained extra seniority. This 
breach is reemphasized with each subsequent layoff and 
stands as an ever-present reminder of the dangers con-
nected with striking and with union activities in gen-
eral.” 373 U. S., at 230-231.

The Union does not and cannot contend that reinstated 
full-term strikers have less seniority relative to new hires 
and junior crossovers than they would have had if they had 
not remained on strike. It is clear that reinstated full-term 
strikers lost nd seniority either in absolute or relative terms. 
Thus, unlike the situation in Erie Resistor, any future reduc-
tions in force at TWA will permit reinstated full-term strik-
ers to displace junior flight attendants exactly as would have 
been the case in the absence of any strike. Similarly, should 
any vacancies develop in desirable job assignments or domi-
ciles, reinstated full-term strikers who have bid on those va-
cancies will maintain their priority over junior flight atten-
dants, whether they are new hires, crossovers, or full-term 
strikers. In the same vein, periodic bids on job scheduling 
will find senior reinstated full-term strikers maintaining their 
priority over all their junior colleagues. In short, once rein-
stated, the seniority of full-term strikers is in no way affected 
by their decision to strike.
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Nevertheless, IFFA argues that TWA’s refusal to displace 
junior crossovers will create a “cleavage” between junior 
crossovers and reinstated full-term strikers at TWA “long 
after the strike is ended.” Id., at 231. This is the case be-
cause desirable job assignments and domiciles that would 
have been occupied by the most senior flight attendants had 
there been no strike will continue to be held by those who did 
not see the strike through to its conclusion. For example, 
the senior full-term striker who worked in the Los Angeles 
domicile before the strike may have been replaced by a junior 
crossover. As post str ike vacancies develop in TWA’s work 
force, permitting reinstatement of full-term strikers, they 
are not likely to occur in the most desirable domiciles. Thus, 
it is unlikely that the senior full-term striker would be rein-
stated back to her preferred domicile. Resentful rifts among 
employees will also persist after the strike, the Union ar-
gues, because TWA’s prestrike assurance of nondisplacement 
to junior crossovers, unlike the same assurance to new hires, 
“set up a competition among those individuals who partici-
pated in the original decision to strike, and thereby under-
mined the group’s ability to take the collective action that it is 
the very purpose of the [RLA] to protect.” Brief for Re-
spondent 36-37.

We reject this effort to expand Erie Resistor. Both the 
RLA and the NLRA protect an employee’s right to choose 
not to strike. 45 U. S. C. § 152 Fourth; 29 U. S. C. § 157, 
and, thereby, protect employees’ rights to “the benefit of 
their individual decisions not to strike . . . .” Post, at 448, 
n. 4 (Bren na n , J., dissenting).2 Accordingly, in virtually

2 Our affirmance in TWA I of the judgment that the union security 
clause sanctioned by 45 U. S. C. § 152 Eleventh survived the strike means 
that crossover and new hires continue to bear the burden of paying union 
dues. Free riding on the benefits that may come to these employees as a 
result of IFFA’s status as the flight attendants’ exclusive bargaining rep-
resentative is thereby foreclosed. See Machinists v. Street, 367 U. S. 
740, 760-762 (1961).
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every strike situation there will be some employees who dis-
agree with their union’s decision to strike and who cannot be 
required to abide by that decision. It is the inevitable effect 
of an employer’s use of the economic weapons available dur-
ing a period of self-help that these differences will be exac-
erbated and that poststrike resentments may be created. 
Thus, for example, the employer’s right to hire permanent 
replacements in order to continue operations will inevitably 
also have the effect of dividing striking employees between 
those who, fearful of permanently losing their jobs, return to 
work and those who remain stalwart in the strike. In such a 
situation, apart from the “pressure on the strikers as a group 
to abandon the strike,” to which the dissent refers, post, at 
449 (Bren na n , J., dissenting), a “competition” may arise 
among the striking employees to return to work in order to 
avoid being displaced by a permanent replacement. Simi-
larly, employee awareness that an employer may decide to 
transfer working employees to necessary positions previ-
ously occupied by more senior striking employees will isolate 
employees fearful of losing those positions and employees 
coveting those positions from employees more committed to 
the strike. Conversely, a policy such as TWA employed 
here, in creating the incentive for individual strikers to re-
turn to work, also “puts pressure on the strikers as a group 
to abandon the strike,” ibid., in the same manner that the 
hiring of permanent replacements does.

None of these scenarios, however, present the prospect 
of a continuing diminution of seniority upon reinstatement 
at the end of the strike that was central to our decision in 
Erie Resistor. All that has occurred is that the employer 
has filled vacancies created by striking employees. Some 
of these vacancies will be filled by newly hired employees, 
others by doubtless more experienced and therefore more 
needed employees who either refused to strike or abandoned 
the strike. The dissent’s observation that, “at the conclu-
sion of the strike,” discrimination in the filling of “available 
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positions” based on union activity is impermissible is beside 
the point. See post, at 450 (Brenn an , J., dissenting). The 
positions occupied by newly hired replacements, employees 
who refused to strike, and employees who abandoned the 
strike are simply not “available positions” to be filled. As 
noted above, those positions that were available at the con-
clusion of the strike were filled “according to some principle, 
such as seniority, that is neutral. . . .” Ibid. (Brenn an , 
J., dissenting). That the prospect of a reduction in available 
positions may divide employees and create incentives among 
them to remain at work or abandon a strike before its conclu-
sion is a secondary effect fairly within the arsenal of economic 
weapons available to employers during a period of self-help.

To distinguish crossovers from new hires in the manner 
IFF A proposes would have the effect of penalizing those who 
decided not to strike in order to benefit those who did. Be-
cause permanent replacements need not be discharged at the 
conclusion of a strike in which the union has been unsuccess-
ful, a certain number of prestrike employees will find them-
selves without work. We see no reason why those employ-
ees who chose not to gamble on the success of the strike 
should suffer the consequences when the gamble proves un-
successful. Requiring junior crossovers, who cannot them-
selves displace the newly hired permanent replacements, and 
“who rank lowest in seniority,” post, at 447 (Brenn an , J., 
dissenting), to be displaced by more senior full-term strikers 
is precisely to visit the consequences of the lost gamble on 
those who refused to take the risk. While the employer and 
union in many circumstances may reach a back-to-work 
agreement that would displace crossovers and new hires or 
an employer may unilaterally decide to permit such displace-
ment, nothing in the NLRA or the federal common law we 
have developed under that statute requires such a result. 
That such agreements are typically one mark of a successful 
strike is yet another indication that crossovers opted not to
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gamble; if the strike was successful the advantage gained by 
declining to strike disappears.

Ill

The Union argues, however, that whether or not the 
NLRA prohibits a crossover policy such as TWA’s, the statu-
tory framework of the RLA forbids such a policy.

Although we have observed that the NLRA may provide 
useful analogies for interpreting the RLA, we have also em-
phasized that the NLRA “cannot be imported wholesale into 
the railway labor arena. Even rough analogies must be 
drawn circumspectly with due regard for the many differ-
ences between the statutory schemes.” Trainmen v. Jack-
sonville Terminal, 394 U. S., at 383. Thus, in Trainmen it-
self we declined to examine the “panoply of detailed law 
developed” under the NLRA to determine what kind of sec-
ondary picketing in a railway dispute may be enjoined by 
state courts. Rather, we held that Congress had entirely 
withdrawn such injunctive power from the States: “[P]arties 
who have unsuccessfully exhausted the Railway Labor Act’s 
procedures for resolution of a major dispute . . . [may] em-
ploy the full range of whatever peaceful economic power they 
can muster, so long as its use conflicts with no other obliga-
tion imposed by federal law.” Id., at 391-392. Similarly, 
two Terms ago in Burlington Northern R. Co. v. Mainte-
nance of Way Employes, 481 U. S. 429 (1987), we declined to 
find in the RLA an implied limit on a union’s resort to second-
ary activity by analogy to the NLRA. These cases have 
read the RLA to provide greater avenues of self-help to par-
ties that have exhausted the statute’s “virtually endless,” id., 
at 444, dispute resolution mechanisms than would be avail-
able under the NLRA. Nevertheless, they provide the 
backdrop for the Union’s contention that, in this case, we 
should understand provisions of the RLA to limit “the full 
range of whatever peaceful economic power [the parties] can 
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muster,” Trainmen, supra, at 392, beyond the limitations 
even imposed by the NLRA. This we decline to do.

The Union points to § 2 Fourth of the RLA as the source of 
this limitation on the use of the employer’s economic power. 
The section provides, in pertinent part:

“No carrier, its officers or agents shall deny or in any 
way question the right of its employees to join, organize, 
or assist in organizing the labor organization of their 
choice, and it shall be unlawful for any carrier to inter-
fere in any way with the organization of its employees, 
... or to influence or coerce employees in an effort to 
induce them to join or remain or not to join or remain 
members of any labor organization . . . .” 45 U. S. C. 
§ 152 Fourth.

The Union argues that TWA’s crossover policy, which cre-
ated an incentive for flight attendants either not to join or to 
abandon the strike, constituted influence or coercion in an ef-
fort to induce the flight attendants not to remain members of 
IFFA and was, therefore, impermissible under §2 Fourth.

Section 2 Fourth was enacted as part of the 1934 amend-
ments to the RLA. 48 Stat. 1185. From the time of our 
very first opportunity to interpret the 1934 amendments, we 
have viewed them as addressing primarily the precertifica-
tion rights and freedoms of unorganized employees. In Vir-
ginian R. Co. n . Railway Employees, 300 U. S. 515 (1937), 
we observed that the employees’ freedom “to organize and to 
make choice of their representatives without the ‘coercive in-
terference’ and ‘pressure’ of a company union . . . was contin-
ued and made more explicit by the amendment of 1934.” 
Id., at 543, citing §2 Third, §2 Fourth, and Texas & N. 0. R. 
Co. v. Railway Clerks, 281 U. S. 548 (1930). In Switchmen 
v. National Mediation Bd., 320 U. S. 297 (1943), the Court 
divided over whether the federal courts have jurisdiction 
under § 2 Fourth to review a certification of union represent-
atives for collective bargaining by the National Mediation 
Board acting under § 2 Ninth of the RLA as amended in 1934. 
Both the majority and the dissent agreed, however, that
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“[t]he 1934 Act was directed particularly at control over the 
initial step in collective bargaining—the determination of the 
employees’ representatives.” Id., at 317 (Reed, J., dissent-
ing); see also id., at 302 (opinion of the Court); Machinists v. 
Street, 367 U. S. 740, 759 (1961).

The explanation for the precertification focus of the 1934 
amendments is clear. The RLA provides an exhaustively 
detailed procedural framework “to facilitate the voluntary 
settlement of major disputes.” Trainmen v. Jacksonville 
Terminal, supra, at 378. The effectiveness of these private 
dispute resolution procedures depends on the initial assur-
ance that the employees’ putative representative is not sub-
ject to control by the employer and on the subsequent assur-
ance that neither party will be able to enlist the courts to 
further its own partisan ends. See Chicago & N. W. R. Co. 
n . Transportation Union, 402 U. S. 570, 596-597 (1971) 
(Bren na n , J., dissenting) (the duty to exhaust the dispute 
resolution procedures “does not contemplate that govern-
mental power should, after failure of the parties to reach ac-
cord, be added to the scales in favor of either party and thus 
compel the other to agree upon the aided party’s terms. 
Rather, at that point, impasse was to free both parties to re-
sort to self-help”); Burlington Northern, supra, at 451-452 
(the availability of self-help measures rather than judicial 
remedies “may increase the effectiveness of the RLA in set-
tling major disputes by creating an incentive for the parties 
to settle prior to exhaustion of the statutory procedures”). 
Thus, we have understood judicial intervention in RLA pro-
cedures to be limited to those cases where “but for the gen-
eral jurisdiction of the federal courts there would be no rem-
edy to enforce the statutory commands which Congress had 
written into the Railway Labor Act.” Switchmen, supra, at 
300; Chicago & N. W. R. Co., supra, at 595 (Brenn an , J., 
dissenting) (“The underlying cohesiveness of the decisions 
[permitting judicial interference] lies in the fact that in each 
instance the scheme of the Railway Labor Act could not 
begin to work without judicial involvement”).
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Here, TWA and the Union followed without interference 
the scheme of the RLA to an unsuccessful conclusion and 
then turned to self-help. We have more than once observed 
that, at this final stage of a labor dispute regulated by the 
RLA, “the Act is wholly inexplicit as to the scope of allowable 
self-help.” Trainmen, 394 U. S., at 391; Burlington North-
ern, 481 U. S., at 447-448. Such silence does not amount to 
a congressional imprimatur on all forms of postnegotiation 
self-help. It does, however, indicate that we should hesitate 
to imply limitations on all but those forms of self-help that 
strike a fundamental blow to union or employer activity and 
the collective bargaining process itself. Accordingly, just as 
we saw no statutory basis for limiting the secondary activi-
ties of unions during a period of self-help in Trainmen and 
Burlington Northern, we see no basis in §2 Fourth for 
prohibiting the crossover policy employed by TWA once bar-
gaining had reached an impasse. Both self-help measures 
fall squarely within the “full range of whatever peaceful eco-
nomic power [the parties] can muster” once they have “un-
successfully exhausted the Railway Labor Act’s procedures 
for resolution of a major dispute . . . .” Trainmen, supra, 
at 392. Neither measure prevented the scheme of the RLA 
from working; neither measure was inherently destructive of 
union or employer activity. Similarly, we see nothing in 
Railway Clerks v. Florida East Coast R. Co., 384 U. S. 238 
(1966), so heavily relied upon by the Union, that is to the con-
trary. In Florida East Coast we recognized a carrier’s abil-
ity to depart from the terms of an existing collective bargain-
ing agreement when reasonably necessary to operate during 
a strike. As the Union itself concedes, see n. 1, supra, noth-
ing in the collective bargaining agreement or any poststrike 
agreement between TWA and IFFA prohibits the crossover 
policy adopted by TWA. Thus, there was no departure from 
the collective bargaining agreement that would require an 
examination of reasonable necessity.
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IV
Neither the RLA itself nor any analogies to the NLRA 

indicate that the crossover policy adopted by TWA during 
the period of self-help was unlawful. Rather, the decision 
to guarantee to crossovers the same protections lawfully 
applied to new hires was a simple decision to apply the pre-
existing seniority terms of the collective bargaining agree-
ment uniformly to all working employees. That this decision 
had the effect of encouraging prestrike workers to remain on 
the job during the strike or to abandon the strike and return 
to work before all vacancies were filled was an effect of the 
exercise of TWA’s peaceful economic power, a power that the 
company was legally free to deploy once the parties had ex-
hausted the private dispute resolution mechanisms of the 
RLA. Accordingly, the judgment of the Court of Appeals is

Reversed.

Justi ce  Bren na n , with whom Justi ce  Mars hal l  joins, 
dissenting.

The issue in this case is whether under the Railway Labor 
Act (RLA) an employer, in allocating available jobs among 
members of a bargaining unit at the conclusion of a strike, 
may discriminate against full-term strikers by giving pref-
erence to employees who crossed the picket line to return 
to work before the strike was over. Because I conclude 
that such discrimination on the basis of union activity is “in-
herently destructive” of the right to strike, as guaranteed 
by both the RLA and the National Labor Relations Act 
(NLRA), I dissent.

I

Notwithstanding the Court’s suggestion that the portion of 
the RLA at issue here addresses “primarily” the precerti-
fication context, ante, at 440, it should be clear that under the 
RLA an employee’s right to strike is protected against coer-
cion by her employer. The Court relies in part on Trainmen 



444 OCTOBER TERM, 1988

Brenn an , J., dissenting 489 U. S.

v. Jacksonville Terminal Co., 394 U. S. 369 (1969), but it 
overlooks the clear teaching of that case:

“[E]mployees subject to the Railway Labor Act enjoy 
the right to engage in primary strikes over major dis-
putes. . . . Whether the source of this right be found in a 
particular provision of the Railway Labor Act or in the 
scheme as a whole, it is integral to the Act.” Id., at 
384-385 (footnote omitted).

The “particular provision,” we made clear, was §2 Fourth. 
Id., at 385, n. 20. While the issue in Jacksonville Terminal 
was the extent of a state court’s power to issue an antistrike 
injunction, we emphasized that the RLA’s guarantee of the 
right to strike was not limited to the context of interference 
by the State: “However, §2 Fourth of the RLA, added in 
1934, was designed primarily, if not exclusively to prohibit co-
ercive employer practices ” Ibid, (emphasis added). What-
ever may have been the “primary” purpose of § 2 Fourth, it is 
too late in the day to suggest that this provision, at least 
when read in the context of the entire RLA, does not prohibit 
employer coercion of the right to strike.

The Court compounds its error in regard to the reach of § 2 
Fourth with a more fundamental mistake when it appears to 
assume that the employer’s action in this case is sanctioned 
by the mere fact that it occurred during the “self-help” stage 
of the dispute. Ante, at 440-442. Clearly this cannot be the 
case. I am confident that the Court would agree, for exam-
ple, that an employer could not legally discharge striking em-
ployees under the RLA. But if this is so, it must be because 
the RLA contains some injunction against employer interfer-
ence with the right to strike, even when that interference 
consists of actions taken during the period of permissible self-
help. Thus, the question is not whether the RLA protects 
the right to strike against employer coercion—for it surely 
does—but whether that protection goes so far as to prohibit 
the specific employer practice at issue here.
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The key to this case is a fundamental command of the RLA 
and the NLRA alike, which in the case of the RLA is textu-
ally anchored in § 2 Fourth: the employer may not engage in 
discrimination among its employees—whether at the precer-
tification stage, the bargaining stage, or during or after a 
strike—on the basis of their degree of involvement in pro-
tected union activity such as a strike.1 This case thus falls 
within the class of cases in which judicial intervention to en-
force the right at issue is justified because “the scheme of the 
Railway Labor Act could not begin to work without judicial 
involvement.” Chicago & N. W. R. Co. v. Transportation 
Union, 402 U. S. 570, 595 (1971) (Bren na n , J., dissenting). 
The “central theme” of the RLA is, of course, “to bring about 
voluntary settlement.” Ibid. But “unless the unions fairly 
represented all of their employees; unless the employer bar-
gained with the certified representative of the employees; un-
less the status quo was maintained during the entire range of 
bargaining, the statutory mechanism could not hope to induce 
a negotiated settlement.” Ibid. The same is true here: the 
statutory scheme would be just as incapable of bringing 
about a negotiated settlement if the employer, in the name 
of “self-help,” impermissibly retaliated against employees 
because of their exercise of their right under the RLA to 
engage in protected union activity such as a strike.* 2

II
A

That the RLA broadly enjoins discrimination against strik-
ers does not necessarily settle the issue, of course. In the 
context of the NLRA we have on occasion found reason to 

!We have noted that §2 Fourth is “comparable” to §7 of the NLRA, 
which protects the right to engage in concerted activities. Trainmen v. 
Jacksonville Terminal Co., 394 U. S. 369, 385, n. 20 (1969).

2 It is particularly difficult to discern any reason why judicial interven-
tion should be necessary to enforce a union’s duty of fair representation 
under the RLA, see Steele v. Louisville & Nashville R. Co., 323 U. S. 192 
(1944), but not an employer’s duty to refrain from discrimination based on 
union activity.
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make an exception to that statute’s nondiscrimination provi-
sion in the name of the employer’s “necessity.” See NLRB 
n . Mackay Radio & Telegraph Co., 304 U. S. 333 (1938). 
The RLA itself provides little guidance as to whether the em-
ployer is in any way privileged, in allocating jobs at the end 
of a strike, to give preference to bargaining unit members 
who crossed the picket line to return to work. As we have 
previously noted, “the Act is wholly inexplicit as to the scope 
of allowable self-help.” Jacksonville Terminal, 394 U. S., 
at 391.

While of course “the National Labor Relations Act cannot 
be imported wholesale into the railway labor arena,” id., at 
383, we have frequently “referred to the NLRA for assist-
ance in construing the Railway Labor Act.” Ibid. Given 
the paucity of RLA precedent on the specific issue before us, 
the Court quite properly looks to the NLRA for guidance. 
Ante, at 432-439. It arrives at an incorrect conclusion, how-
ever, because it mischaracterizes the employer’s action and 
because it appears unwilling to take seriously the protection 
Congress has seen fit to afford to the right to strike.

The Court’s conception of this case is most clearly ex-
pressed in a key paragraph that summarizes its discussion of 
the NLRA case law:

“To distinguish crossovers from new hires in the man-
ner IFFA proposes would have the effect of penalizing 
those who decided not to strike in order to benefit those 
who did. ... We see no reason why those employees 
who chose not to gamble on the success of the strike 
should suffer the consequences when the gamble proves 
unsuccessful. Requiring junior crossovers ... to be 
displaced by more senior full-term strikers is precisely to 
visit the consequences of the lost gamble on those who 
refused to take the risk.” Ante, at 438.

This understanding of the Union’s position contains a factual 
and a legal error, both of which infect the Court’s analysis of 
the case.
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In the first place, refusing to discriminate in favor of cross-
overs is not to visit the consequences of the lost strike on 
“those who refused to take the risk,” but rather on those who 
rank lowest in seniority. Whether a given flight attendant 
chose to take the risk of the strike or not is wholly immate-
rial. Rather—as is virtually universally the case when 
work-force reductions are necessary for whatever reason in 
a unionized enterprise—it is the most junior employees, 
whether strikers or crossovers, who are most vulnerable. 
This is precisely the point of seniority.

More fundamental, I fear, is the legal mistake inherent in 
the Court’s objection to “penalizing those who decided not to 
strike in order to benefit those who did.” The Court, of 
course, does precisely the opposite: it allows TWA to single 
out for penalty precisely those employees who were faithful 
to the strike until the end, in order to benefit those who aban-
doned it. What is unarticulated is the Court’s basis for 
choosing one position over the other. If indeed one group or 
the other is to be “penalized,”3 what basis does the Court 
have for determining that it should be those who remained on 
strike rather than those who returned to work? I see none, 
unless it is perhaps an unarticulated hostility toward strikes. 
In any case the *NLR  A does provide a basis for resolving this 
question. It requires simply that in making poststrike re-
instatements an employer may not discriminate among its 
employees on account of their union activity. That, in fact, 
is the holding of NLRB v. Mackay Radio, supra, at 346—the 
more familiar teaching as to the employer’s right to hire per-
manent replacements having been dictum. If an employer 
may not discriminate—in either direction—on the basis of the 
employee’s strike activity, then it follows that the employer 
must make decisions about which employees to reinstate on 

3 Of course, as explained in the preceding paragraph, the position the 
Union advocates does not “penalize” any employee on the basis of her deci-
sion to strike or not to strike.
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the basis of some neutral criterion, such as seniority. That 
is precisely what the Union asks.4

B
We have recognized only a narrow exception to the general 

principle prohibiting discrimination against employees for ex-
ercising their right to strike. Since Mackay Radio it has 
been accepted that an employer may hire “permanent re-
placements” in order to maintain operations during a strike, 
and that these replacements need not be displaced to make 
room for returning strikers. The question here is whether 
the Mackay exception should be expanded to cover the 
present case, involving as it does members of the striking 
bargaining unit who have crossed the picket lines, rather 
than new hires from outside the bargaining unit. Despite 
the superficial similarity between the two situations, strong 
reasons counsel against applying the Mackay rule to cross-
over employees.

The employer’s promise to members of the bargaining unit 
that they will not be displaced at the end of a strike if they

4That some crossovers, like some strikers—in both cases the most ju-
nior members of the work force—may lose their jobs because of the collec-
tive decision to strike is simply a reflection of the employer’s right to hire 
“permanent replacements,” or perhaps of a downturn in business due to 
the strike or other factors. The Court’s argument that the crossovers 
should not be “penalized” rests on its apparent belief that they should not 
be denied the benefit of their individual decisions not to strike (although it 
should be noted that the Court apparently objects to “penalizing” even 
those crossovers who voted for the strike, as long as they repented of that 
decision before the strike ended). But “[u]nion activity, by its very na-
ture, is group activity,” NLRB v. Textile Workers, 409 U. S. 213, 221 
(1972) (Bla ckmun , J., dissenting), and inherent in the system of exclusive 
bargaining representatives, which is a fundament of our labor law, is the 
principle of majority decision—even where such decisions may impose 
costs on the dissenting minority. The contrary rule, moreover, would 
allow the employee who abandons the collectively taken decision to strike 
to become a free rider, enjoying the benefit of any gains won by the strike, 
but without sharing in its risk. See Pattern Makers v. NLRB, 473 U. S. 
95, 129 (1985) (Bla ckm un , J., dissenting).
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cross the picket lines addresses a far different incentive to 
the bargaining-unit members than does the employer’s prom-
ise of permanence to new hires. The employer’s threat to 
hire permanent replacements from outside the existing work 
force puts pressure on the strikers as a group to abandon the 
strike before their positions are filled by others. But the 
employer’s promise to members of the striking bargaining 
unit that if they abandon the strike (or refuse to join it at the 
outset) they will retain their jobs at strike’s end in preference 
to more senior workers who remain on strike produces an ad-
ditional dynamic: now there is also an incentive for individ-
ual workers to seek to save (or improve) their own positions 
at the expense of other members of the striking bargaining 
unit. We have previously observed that offers of “individual 
benefits to the strikers to induce them to abandon the strike 
. . . could be expected to undermine the strikers’ mutual in-
terest and place the entire strike effort in jeopardy.” NLRB 
v. Erie Resistor Corp., 373 U. S. 221, 230-231 (1963). Such 
a “divide and conquer” tactic thus “strike[s] a fundamental 
blow to union . . . activity and the collective bargaining 
process itself.” Ante, at 442.

In Erie Resistor we found the employer’s offer of super- 
seniority to new hires and crossovers to be “inherently 
destructive” of the right to strike and therefore in contra-
vention of §§ 8(a)(1) and (a)(3) of the NLRA. 373 U. S., at 
231-232. In my view the same conclusion should apply here. 
Beyond its specific holding outlawing superseniority, I read 
Erie Resistor to stand for the principle that there are certain 
tools an employer may not use, even in the interest of contin-
ued operations during a strike, and that the permissibility of 
discriminatory measures taken for that purpose must be eval-
uated by weighing the “necessity” of the employer’s action 
(i. e., its interest in maintaining operations during the strike) 
against its prejudice to the employees’ right to strike.5 It 

6 Unlike Just ice  Bla ckm un , post, at 464-466,1 would weigh necessity 
and prejudice in categories of situations rather than on a case-by-case
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seems clear to me that in this case the result of such an analy-
sis should be to forbid the employer to give preferential 
treatment to crossovers, because of the destructive impact of 
such an action on the strikers’ mutual interest. Thus, when 
an employer recalls workers to fill the available positions at 
the conclusion of a strike, it may not discriminate against 
either the strikers or the crossovers. Rather it must pro-
ceed according to some principle, such as seniority, that is 
neutral as between them.* 6 That TWA failed to do.7

basis. Thus, just as in Erie Resistor where we held grants of super- 
seniority to be per se illegal, regardless of the business necessity that 
might be found in the particular case, I have no difficulty in determining 
that discrimination in favor of crossovers in poststrike callbacks—even if 
perhaps less egregious than grants of superseniority—is inherently de-
structive of the right to strike, notwithstanding whatever business purpose 
the employer might be able to assert in an individual case. I agree, in any 
event, with Just ice  Black mun ’s conclusion, post, at 466, that such em-
ployer conduct could rarely be shown to be “necessary” under the standard 
of Railway Clerks v. Florida East Coast R. Co., 384 U. S. 238 (1966).

6 While there might be circumstances in which some neutral principle 
other than seniority might be acceptable as a basis for recalls (e. g., the 
employer’s need for particular skills), seniority is so well established in 
labor relations as the basis for such decisions that exceptions should be 
rare. Indeed we have described seniority as of “overriding importance” in 
“determinfing] who gets or who keeps an available job.” Humphrey v. 
Moore, 375 U. S. 335, 346-347 (1964). In any case, TWA has made no pre-
tense that its discriminatory recalls are justified by some other neutral 
principle.

7The NLRB, in an amicus brief, argues that the employer not only 
may, but must, accord preferential treatment to crossovers, on the ground 
that once the crossovers have resumed work—which they have a right to 
do if jobs are available—the positions they occupy are not “vacant” at the 
end of the strike. Brief for NLRB as Amicus Curiae 13-15; see also ante, 
at 438. This argument simply begs the question. If the employer is pro-
hibited from discriminating among members of the bargaining unit on the 
basis of strike activity in allocating poststrike jobs, then the employer may 
not promise certain bargaining-unit members that the jobs will be theirs 
permanently, merely because those members returned to work during the 
strike. Whether or not the employer may do this is precisely the question 
this case presents, and the answer to that question cannot be assumed by 
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III
Precedent under the NLRA clearly forbids an employer 

to burden the right to strike in the manner TWA has done in 
this case, and I see no reason why that conclusion should not 
apply equally under the RLA.

In a case like this it is not difficult to conjure up a parade of 
horribles to support either position. Forbidding an em-
ployer to discriminate in favor of crossovers, as I would do, 
makes it impossible for a junior employee who does not want 
to strike, and who is unable to persuade a majority of her col-
leagues to adopt that stance, to be sure that she can save her 
job. But that employee is in the same position she would be 
in if a layoff were necessary for other reasons beyond her 
control, such as an economic downturn. The principle of se-
niority is based on the notion that it is those employees who 
have worked longest in an enterprise and therefore have 
most at stake whose jobs should be most protected. Permit-
ting the employer to give preference to crossovers, as the 
Court today does, will mean that an employee of only six 
months’ experience, who abandoned the strike one day before 
it ended, could displace a 20-year veteran who chose to re-
main faithful to the decision made collectively with her fellow 
workers until the group as a whole decided to end the strike. 
Unfortunately there will be individual injustices whichever 

stating it as a premise. Neither NLRB v. Fleetwood Trailer Co., 389 
U. S. 375 (1967), nor Laidlaw Corp., 171 N. L. R. B. 1366 (1968), dealt 
with the conflicting rights of crossovers and full-term strikers.

Similarly, the Court’s concluding statement that “the decision to guaran-
tee to crossovers the same protections lawfully applied to new hires was a 
simple decision to apply the pre-existing seniority terms of the collective 
bargaining agreement uniformly to all working employees,” ante, at 443 
(emphasis added), again assumes what must be proved. If “working” re-
fers to the poststrike period, which employees are working and which are 
not is a function of the employer’s decision to give preference to the cross-
overs; if instead it refers to the period prior to the strike’s end, the ques-
tion remains whether the employer may make poststrike employment deci-
sions on the basis of which employees were “working” during the strike.
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rule we adopt. I would favor—and I believe Congress has 
provided for—the rule that errs on the side of preferring soli-
darity and seniority, rather than a rule that would permit the 
employer to discriminate on the basis of protected union 
activity.

Justi ce  Blac kmun , with whom Justic e  Brenn an  joins 
as to Parts I and II, dissenting.

The central question in this Railway Labor Act (RLA) case 
is whether it is unlawful for a carrier to refuse to reinstate 
employees who supported a strike until its end (“full-term 
strikers”) solely because the carrier chooses to retain in its 
active work force employees who returned to work before the 
strike’s conclusion (“crossovers”).1

The Court today answers that question in the negative, 
concluding that such conduct never violates the RLA, re-
gardless of whether business necessity dictated the carrier’s 
course of action. In dissent, Justi ce  Bren nan  takes the 
diametrically opposite view, in agreement with the Court of 
Appeals. Justic e  Brenn an  finds such conduct “inherently 
destructive,” ante, at 443, of the right to strike and violative 
of the RLA regardless of any proffered business justification. 
In my view, neither of these positions accurately captures 
the delicate balance our RLA precedents have attempted to 
achieve between the public’s dual interests in the mainte-
nance of transportation service during labor disputes and in 
the long-term stability of labor relations in the rail and airline 
industries.

1 The question has been presented by the parties, and is stated by the 
Court, in terms of reinstatement of full-term strikers with greater seniority. 
For reasons explained in n. 6, infra, however, the question whether the 
final allocation of positions must be made on the basis of seniority is essen-
tially remedial in nature. Cf. Lone Star Industries, Inc., 279 N. L. R. B. 
550 (1986) (employer is free to choose any nondiscriminatory means of mak-
ing its poststrike reinstatement decisions). The question upon which liabil-
ity turns is whether the basis of the allocation made (i. e., the duration of 
the employee’s support for the strike) was discriminatory.
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My differences with Justi ce  Bre nn an  are limited in 
scope. Concisely stated, I give greater weight than he does 
to the RLA’s policy in favor of continued operations, and ac-
cordingly conclude that this case should be remanded to per-
mit TWA to make a factual showing that its crossover policy 
truly was necessary for that purpose. The Court’s opinion 
presents far greater concerns, as much because of the false 
assumptions that underlie the Court’s analysis as because of 
its erroneous result.

I

The threshold question is whether the provisions and poli-
cies of the RLA place any limit on a carrier’s exercise of self-
help during a strike. The Court acknowledges that the RLA 
does contemplate such a limit. Indeed, there would be little 
need to distinguish, see ante, at 436, TWA’s crossover policy 
from the superseniority policy in NLRB v. Erie Resistor 
Corp., 373 U. S. 221 (1963), if the RLA had no relevance to 
the legality of grants of superseniority, or to other, even 
more egregious, discriminatory, and coercive employer prac-
tices. But the Court adopts a stingy interpretation of the 
RLA, reserving the RLA’s protective force for only the most 
extraordinary circumstances. In so doing, the Court uses 
language which suggests that any limit on employer self-help 
must be “implied],” ante, at 442, which in turn suggests that 
the Court finds no express limit in the text of the RLA. I 
find no basis for that view, a view which does not sit comfort-
ably with the Court’s opinion read as a whole and which re-
sults in a far too restrictive reading of the RLA.

When the Court addressed the permissible scope of em-
ployer self-help under the RLA in Trainmen v. Jacksonville 
Terminal Co., 394 U. S. 369 (1969), it held that the RLA per-
mits “parties who have unsuccessfully exhausted the Railway 
Labor Act’s procedures for resolution of a major dispute to 
employ the full range of whatever peaceful economic power 
they can muster, so long as its use conflicts with no other ob-
ligation imposed by federal law." Id., at 392 (emphasis 
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added). In applying that holding to the facts of this case, the 
Court rejects the proposition that § 2 Fourth of the RLA, 44 
Stat. 577, as amended, 45 U. S. C. § 152 Fourth, creates a rel-
evant conflicting federal obligation.

The Court’s stated reason for rejecting the applicability of 
§ 2 Fourth sweeps too broadly. The Court places great em-
phasis on the fact that the 1934 amendments which intro-
duced §2 Fourth had a “precertification focus.” Ante, at 
441. It should be clear, however, that a precertification 
focus is not the same as a postcertification blindspot. In 
1934, Congress was faced with evidence that railroad employ-
ees’ efforts at self-organization had been thwarted by coer-
cive employer tactics, including the support of employer- 
dominated company unions. See Machinists v. Street, 367 
U. S. 740, 759 (1961). Certainly, Congress had cause for 
concern: unless each side is free to choose its own bargaining 
representative, there can be no legitimate bargaining rela-
tionship. There is no indication, however, that Congress’ 
concern in enacting § 2 Fourth is satisfied at the moment of a 
union’s certification. Congress aimed to protect the employ-
ee’s right to organize and join unions “with a view to assert-
ing himself as to hours, conditions, and wages,” 78 Cong. 
Rec. 11720 (1934) (remarks of Rep. Monaghan)—not as an 
end in itself. This Court long has recognized that a “pri-
mary purpose of the major revisions made in 1934 was to 
strengthen the position of the labor organizations vis-à-vis 
the carriers, to the end of furthering the success of the basic 
congressional policy of self-adjustment of the industry’s labor 
problems.” Machinists v. Street, 367 U. S., at 759.

Indeed, the Court today acknowledges that, precertifica-
tion focus notwithstanding, §2 Fourth has relevance to the 
right of employees to decide whether to assist in postcerti-
fication union activities, free from employer coercion. The 
Court places substantial reliance on § 2 Fourth as the source 
of “an employee’s right to choose not to strike,” ante, at 436,
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a right relevant to this case only if it applies to postcertifica-
tion strike activity.

Finding § 2 Fourth to be a source of the right not to strike 
is entirely proper. In Radio Officers v. NLRB, 347 U. S. 17 
(1954), the Court held that the protection § 8(a)(3) of the 
NLRA affords against employer discrimination “to . . . dis-
courage membership in any labor organization,” 29 U. S. C. 
§ 158(a)(3), extends to “discrimination to discourage partici-
pation in union activities as well as to discourage adhesion to 
union membership.” 347 U. S., at 40. I see no reason why 
similar language in § 2 Fourth, i. e., its protection of employ-
ees’ right to “join or remain or not to join or remain members 
of any labor organization,” should not be read in a similar 
fashion. Cf. Trainmen v. Jacksonville Terminal Co., 394 
U. S., at 385, n. 20. Neither, apparently, does the Court. 
And if §2 Fourth bars discrimination or retaliation against 
employees who choose not to strike, the same must be true of 
discrimination or retaliation against employees who choose to 
strike. See Railway Labor Executives9 Assn. v. Boston & 
Maine Corp., 808 F. 2d 150, 158 (CAI 1986), cert, denied, 484 
U. S. 830 (1987); Air Line Pilots Assn. n . United Air Lines, 
Inc., 802 F. 2d 886, 897 (CA7 1986), cert, denied, 480 U. S. 
946(1987). *

In contrast, the Court’s suggestion that the RLA provides 
employees no express protection against discrimination on 
the basis of levels of support for union activities leads the 
Court to limit the RLA’s force to whatever protections this 
Court is willing to “imply” from the RLA’s general policies. 
This uncertainty carries with it the danger of undermining 
the stability of labor relations under the RLA. Under this 
Court’s longstanding RLA jurisprudence, a strike that takes 
place after the RLA’s dispute resolution mechanisms have 
failed “represents only an interruption in the continuity of 
the relation” between employer and union, not an invitation 
for “labor-management relations [to] revert to the jungle.” 
Railway Clerks v. Florida East Coast R. Co., 384 U. S. 238, 
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246-247 (1966). Stated otherwise, a strike under the RLA is 
a “bounded conflict.” Cf. EStreicher, Strikers and Replace-
ments, 38 Lab. L. J. 287, 288 (1987). Contract negotiations 
are limited in scope to the matters raised by the parties’ bar-
gaining notices, see 45 U. S. C. § 156; both during and after 
strikes that occur following unsuccessful mediation, the union 
often will maintain its status as exclusive bargaining repre-
sentative. See, e. g., Trans World Airlines, Inc. v. Inde-
pendent Federation of Flight Attendants, 809 F. 2d 483, 492 
(CA8 1987), aff’d by equally divided Court, 485 U. S. 175 
(1988). The long-term stability of labor relations thus will 
depend upon the maintenance of the working relationship be-
tween the union and the employer. This Court has been 
aware in the past that one party’s power of self-help cannot 
be permitted effectively to negate the other’s, lest “the right 
of self-help . . . become unilateral,” Railway Clerks v. Flor-
ida East Coast R. Co., 384 U. S. at 246, and that a carrier 
cannot be permitted to reap rewards from a strike so much in 
excess of the rewards of negotiation that it will “have a 
strong reason to prolong the strike and even break the 
union.” Id., at 247. The central emphasis of the RLA on 
continuity of labor relations requires courts to take the long 
view. See, e. g., Empresa Ecuatoriana de Aviation v. Dis-
trict Lodge No. 100, 690 F. 2d 838, 845 (CA11 1982), cert, 
dism’d, 463 U. S. 1250 (1983); National Airlines, Inc. v. 
International Assn, of Machinists & Aerospace Workers, 416 
F. 2d 998, 1006 (CA5 1969).

The Court’s position leaves far too little room for these con-
cerns. By interpreting the RLA as affording protection to 
striking employees only in the most unusual circumstances, 
the Court encourages employers to test the limits, knowing 
that the burden will fall on the employees to demonstrate 
that the employer’s conduct has crossed an artificially high 
barrier of “implied” tolerance for employer coercion. The 
Court thus needlessly creates incentives to undermine long-
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term labor stability and to expand labor conflicts beyond 
their natural bounds.

In sum, this Court consistently has recognized that there is 
a difference between traditional self-help economic pressure 
and coercion or discrimination in derogation of federal law. 
The Court today continues to recognize this principle, and is 
willing to “imply” protection in extraordinary circumstances. 
But Congress did not leave the protection of employee rights 
to this Court’s selective “implication.” I reject this Court’s 
failure to give full force to §2 Fourth, the RLA’s express 
statutory prohibition of coercive and discriminatory em-
ployer conduct.

II

Even under the standards the Court articulates today, the 
result it reaches in this case cannot stand. The Court’s con-
clusion that TWA’s conduct cannot be said to violate the stat-
utory rights (implied or otherwise) of full-term strikers fails 
to take seriously the significant discriminatory impact of 
TWA’s refusal to reinstate full-term strikers. That failure 
rests on two assumptions that are patently inconsistent with 
central tenets of federal labor law.

First, the Court appears to suggest that because there 
were no “vacancies” for the full-term strikers to fill, em-
ployer “discrimination” cannot have been a factor in the final 
allocation of poststrike positions in the active work force. 
Contrary to this view, this Court long has held that the mere 
fact that a particular employee occupies a job at the conclu-
sion of a strike does not entitle the employee to retain that 
job. This is illustrated by our NLRA precedents. Under 
NLRB v. Mackay Radio & Telegraph Co., 304 U. S. 333, 347 
(1938), an employer subject to the NLRA is “not bound to 
displace men hired to take the strikers’ places in order to pro-
vide positions for them” if the employer has found it neces-
sary to promise the replacements permanent employment in 
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order to operate during the strike.2 In contrast, positions 
occupied by new hires to whom no promise of “permanent re-
placement” status is made are as good as “vacancies” from 
the full-term strikers’ point of view. The employer’s legal 
right to resist a union demand for reinstatement flows from 
the necessity of the offer of permanence; absent such neces-
sity, the employer may be required to furlough (or discharge) 
the replacements to make room for the strikers’ return. See 
NLRB v. Fleetwood Trailer Co., 389 U. S. 375, 378-379 
(1967); Belknap, Inc. v. Hale, 463 U. S. 491, 514, 517 (1983) 
(opinion concurring in judgment). The poststrike situation 
is not, in short, a game of musical chairs: it is governed not 
by the rule of capture, but by conflicting claims of legal 
entitlement.

Second, and in tacit recognition that the post str ike situa-
tion is governed by law rather than by force or happenstance, 
the Court elevates the rights of crossovers to the preeminent 
position, a position which in the Court’s view flows naturally 
from the RLA’s and NLRA’s protection of “an employee’s 
right to choose not to strike.” Ante, at 436. From the fact 
that some employees will disagree with the union’s decision 
to strike, the Court deduces the proposition that “employees 
who chose not to gamble on the success of the strike” should 
not “suffer the consequences when the gamble proves unsuc-
cessful.” Ante, at 438.

The Court’s analysis entirely ignores, and threatens to viti-
ate, the “‘majority-rule concept [that] is today unquestion-
ably at the center of our federal labor policy.’” NLRB v. 
Allis-Chalmers Mfg. Co., 388 U. S. 175, 180 (1967), quoting 
Wellington, Union Democracy and Fair Representation: Fed-
eral Responsibility in a Federal System, 67 Yale L. J. 1327, 
1333 (1958). “Congress has seen fit to clothe the bargaining 
representative with powers comparable to those possessed

2 The employer, of course, may agree to discharge permanent replace-
ments, subject to any claims the replacements may have under state law. 
See Belknap, Inc. v. Hale, 463 U. S. 491, 496-497, 500 (1983).



TWA, INC. v. FLIGHT ATTENDANTS 459

426 Blac kmun , J., dissenting

by a legislative body both to create and restrict the rights of 
those whom it represents.” Steele v. Louisville & Nashville 
R. Co., 323 U. S. 192, 202 (1944) (discussing the duty of fair 
representation). What the Court characterizes as “their un-
ion’s decision to strike,” ante, at 437 (emphasis added), is the 
decision reached by the majority of the members of the bar-
gaining unit through democratic processes. The right to re-
main a member of the collectivity but to opt out of the conse-
quences of particular collective decisions when the going gets 
rough is not a normal incident of participation in the demo-
cratic process.

The Court also overlooks the long-recognized fact that the 
benefits of successful union activity flow to all members of 
the bargaining unit regardless of their personal support for 
the union. See Railway Employees v. Hanson, 351 U. S. 
225, 238 (1956); Machinists v. Street, 367 U. S., at 762. By 
elevating the right of crossovers to be “free rider[s],” id., at 
762-763, nn. 13 and 14, to the status of a first principle of 
labor law, the Court forgets that, by definition, the benefits 
and burdens of collective action are borne collectively.

This newly asserted statutory right of dissidents to be free 
from the consequences of collective action buckles under the 
heavy load the Court asks it to bear. As TWA concedes and 
the Court recognizes, employers and unions often lawfully 
agree to displace crossovers through poststrike back-to-work 
agreements, and employers may unilaterally decide to permit 
such displacement. See Brief for Petitioner 29; see also 
Copaz Packing Corp., 115 LRRM 1008, 1008 (1983) (NLRB 
General Counsel Advice Memorandum) (employers are “priv-
ileged to enter into a strike settlement which provide [s] that 
. . . crossovers and strikers who remained on strike until the 
settlement would be treated equally for recall purposes”); 
Florida East Coast R. Co., 41 Lab. Arb. 1001, 1006-1007 
(1963) (recommendation of Presidential Emergency Board 
that the carrier replace crossovers and new-hire replace-
ments, who were the poststrike “occupants of the jobs cov-
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ered by agreements between the Carrier and the organiza-
tions with striking employees to the extent necessary to 
permit these jobs to be filled on the basis of seniority”). If 
the right of dissidents to be free of the economic conse-
quences of strikes is so central, it is difficult to see why the 
union has the power to bargain it away or why the employer 
has the power to ignore it.

In sum, the Court concludes that TWA’s conduct was law-
ful on the basis of two assumptions: that the resulting job 
distribution is justified by the absence of “vacancies” for the 
returning strikers, and that TWA’s acts were a necessary 
consequence of its duty to respect the crossovers’ statutory 
right not to strike. The Court allows these assumptions to 
stand in the way of considering the adverse impact of TWA’s 
actions on the full-term strikers’ statutory rights. But I find 
these assumptions to be without foundation, and thus turn to 
the question the Court fails to reach.

Ill
A

At the conclusion of the strike, TWA refused to reinstate 
full-term strikers to positions then occupied by crossovers. 
In analyzing the lawfulness of TWA’s conduct, certain NLRA 
principles provide a useful starting point. This Court has 
recognized under the NLRA that an employer’s refusal to 
reinstate striking employees discourages employees from 
exercising their right to organize and to strike, NLRB v. 
Fleetwood Trailer Co., 389 U. S., at 378, and violates the 
statutory prohibition against discrimination “unless the em-
ployer . . . can show that his action was due to ‘legitimate and 
substantial business justifications.’” Ibid., quoting NLRB 
v. Great Dane Trailers, Inc., 388 U. S. 26, 34 (1967). If the 
employer fails to meet this burden, the inquiry is at an end. 
Furthermore, in certain circumstances, “the Board can find 
an unfair labor practice even if the employer introduces evi-
dence that the conduct was motivated by business consider-
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ations,” id., at 34, by striking “‘the proper balance between 
the asserted business justifications and the invasion of em-
ployee rights.’” Metropolitan Edison Co. v. NLRB, 460 
U. S. 693, 703 (1983), quoting Great Dane, 388 U. S., at 
33-34.3

These basic principles are consistent with our RLA prece-
dents. In Railway Clerks v. Florida East Coast R. Co., 384 
U. S. 238 (1966), the carrier, during a strike, resorted to self-
help in facial violation of § 2 Seventh of the RLA, which pro-
hibits unilateral changes in terms and conditions of employ-
ment embodied in collective agreements. The Court held 
that the carrier could not fulfill its duty to the public to make 
reasonable efforts to maintain service during the strike if § 2 
Seventh were applied with full force during strikes. To ac-
commodate the public interest in continued service, it inter-

3 Under § 8(a)(3) of the NLRA, 29 U. S. C. § 158(a)(3), the employer’s 
motive is relevant to the analysis. See Metropolitan Edison Co. v. 
NLRB, 460 U. S. 693, 700 (1983); see generally Christensen & Svanoe, Mo-
tive and Intent in the Commission of Unfair Labor Practices: The Supreme 
Court and the Fictive Formality, 77 Yale L. J. 1269 (1968). The motive 
inquiry does not arise, however, unless the employer is able to demon-
strate business justification for his actions. At that point, the course of 
the inquiry varies depending upon the severity of the adverse impact of the 
employer’s conduct on employee rights. Where the impact is relatively 
slight, the employer’s conduct will be deemed lawful unless the union 
proves that the employer’s conduct was motivated by antiunion animus. 
See NLRB v. Great Dane Trailers, Inc., 388 U. S., at 34. Where, in con-
trast, the impact is sufficiently severe to render the employer’s conduct 
“‘inherently destructive’ of important employee rights,” ibid., antiunion 
motive may be inferred from the conduct itself. See NLRB v. Erie Resis-
tor Corp., 373 U. S. 221, 228, 231 (1963).

To decide this case, it is not necessary to resolve the question whether 
antiunion motive is a necessary element of a § 2 Fourth violation. I think 
it clear that the crossover policy at issue here is “inherently destructive” of 
employee rights: it is sufficiently destructive not to require an express 
showing of antiunion motive even under the motive-based standards of 
§ 8(a)(3). For this same reason, I note, TWA’s conduct falls afoul of the 
RLA under the “inherently destructive” standard set forth by the Court in 
this case. See ante, at 442.



462 OCTOBER TERM, 1988

Bla ckmun , J., dissenting 489 U. S.

preted the RLA as granting the carrier a “closely confined 
and supervised” power to alter the terms of the agreement 
during a strike in order to continue service under the particu-
lar strike conditions presented by that case. 384 U. S., at 
246. The appropriate standard for reviewing a carrier’s al-
teration of an agreement, the Court concluded, was ade-
quately captured by the words “reasonably necessary,” “pro-
vided that ‘reasonably necessary’ is construed strictly” to 
mean “only such changes as are truly necessary ... for the 
continued operation” of the carrier. Id., at 248.

In this case, we address conduct that facially violates a dif-
ferent provision of the RLA: § 2 Fourth’s bar against conduct 
by a carrier which, by its natural tendency, induces or influ-
ences employees in their decisions to support or refrain from 
supporting union activities. The logic of Florida East Coast 
R. Co., however, is equally applicable here and suggests that 
a carrier’s refusal to reinstate strikers—conduct which, on its 
face, violates §2 Fourth because of its tendency to influence 
adversely employees’ willingness to support strikes—is un-
lawful if the refusal was not truly necessary for the continued 
operation of the carrier during the strike.

In my view, there is no basis under the RLA for a pre-
sumption that offers of permanence are necessary in order to 
induce crossovers and outside replacements to work during a 
strike. Cf. Hot Shoppes, Inc., 146 N. L. R. B. 802, 805 
(1964); Belknap, Inc. v. Hale, 463 U. S., at 504, n. 8 (discuss-
ing presumptive necessity of offers of permanence to outside 
replacements under the NLRA). The Court recognized in 
Florida East Coast R. Co., 384 U. S., at 246, that a carrier 
may have need to “improvis[e] and emplo[y] an emergency 
labor force” in order to continue operations. Under the 
RLA, as under the NLRA, in short, the Court has recog-
nized that the employer has “the right to protect and con-
tinue his business by supplying places left vacant by strik-
ers.” NLRB v. Mackay Radio & Telegraph Co., 304 U. S., 
at 345. The Union does not here dispute that proposition,
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nor does it question that RLA employers may offer new hires 
“permanent” status. Cf. id., at 346. But this Court has 
also recognized that the public has an interest in the long-
term stability of labor relations in industries governed by the 
RLA. See Virginian R. Co. v. Railway Employees, 300 
U. S. 515, 552 (1937). A rule that presumes that replace-
ments and crossovers must be offered permanence would 
needlessly infringe on that interest in stability.

“There may be some who will. . . argu[e] that employ-
ees must take their chances on being permanently re-
placed when they elect to go on strike. There is little 
doubt that striking employees have lost their jobs in 
many firms through the application of this principle. On 
the other hand, we are concerned in this case not with an 
ordinary private business but with a common carrier in 
an industry vital to the public. . . . Experience suggests 
that the prospects for achieving a ‘peaceable settlement’ 
of this dispute will remain in jeopardy so long as the 
striking employees are prevented from working by the 
presence of the newly-hired replacements. While this 
situation persists, the organizations can be expected to 
employ every legitimate means to put pressure on the 
company to reinstate the strikers. Controversy of this 
kind may interfere with the legitimate needs of passen-
gers and shippers .... Moreover, other railroads may 
be tempted to follow the example of this carrier, thus 
provoking bitter and disruptive disputes in other sec-
tions of the country.” Florida East Coast R. Co., 41 
Lab. Arb., at 1006-1007.

This risk should be taken only if absolutely necessary to the 
carrier’s continued operations. Presuming the need does 
gratuitous damage to significant statutory interests.4

4 Count 2 of the union’s complaint seeks “to establish that it was not nec-
essary for TWA to offer permanent jobs to the replacements hired from 
outside the pre-strike workforce and that TWA therefore violated the 
RLA by doing so.” Brief for Respondent 3, n. 5; see App. to Pet. for 
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B

In his dissent, Justi ce  Bre nn an  does not reach the ques-
tion whether a carrier who offers permanence to replace-
ments and crossovers is entitled to a presumption of business 
necessity. Indeed, he would not even permit TWA to make 
a case-specific showing that its crossover policy was neces-
sary for its continued operation during the strike. Here, our 
positions differ: I would require the carrier to prove the busi-
ness necessity of offering permanence to replacements and 
crossovers on the facts of each case.5

Cert. 55a-56a. That claim has not yet been tried and remains pending. 
See Tr. of Oral Arg. 42. The union has explained that Count 2 of the com-
plaint, as drafted, proceeds on the theory that the employer is entitled to a 
rebuttable presumption that an offer of permanence is necessary for contin-
ued operation. Brief for Respondent 39. The union takes the position 
that although “there may well be a basis for erecting a presumption that 
offers of permanence to outside replacements are ‘truly necessary’ in order 
to operate during a strike and placing the burden to prove otherwise on the 
injured full-term strikers or their union, there is no basis for any such pre-
sumption with regard to crossovers.” Ibid, (footnote omitted). I agree 
with the union that there is less basis for presuming the necessity of an 
offer of permanence in the case of crossovers than in the case of outside 
replacements. But, as indicated in the text, I would go further: I see no 
need to afford the carrier the benefit of a rebuttable presumption of busi-
ness necessity even in the case of outside replacements.

5 Adopting a uniform standard applicable to both outside replacements 
and crossovers disposes of the argument that to permit full-term strikers 
to displace crossovers would have the anomalous result of treating cross-
overs more harshly than permanent replacements. Ante, at 434, 436; see 
Tr. of Oral Arg. 43. In a particular case, members of the prestrike work 
force may well return to work solely because they can no longer endure the 
present economic costs of the strike, and will do so without further induce-
ment. If the carrier also needs to hire outside replacements, and legiti-
mately finds that it can do so only by promising them that they will not be 
laid off to make room for returning strikers, the result in that case will be 
that the crossovers will have less protection from layoff than will the new 
hires. This result is not anomalous, however; it is merely the result of ap-
plying a uniform standard to disparate facts.
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Justic e  Bre nn an  rests his contrary position on NLRB v. 
Erie Resistor Corp., 373 U. S. 221 (1963). In that case, an 
employer granted 20 years’ superseniority to employees (new 
hires and crossovers) who had worked during a strike, which 
later placed reinstated full-term strikers at a substantial and 
long-term risk of layoff. There, the NLRB found, and this 
Court agreed, that “the employer’s insistence that its over-
riding purpose in granting super-seniority was to keep its 
plant open and that business necessity justified its conduct 
was unacceptable since ‘to excuse such conduct would greatly 
diminish, if not destroy, the right to strike guaranteed by the 
Act.’” Id., at 225-226 (quoting Erie Resistor Corp., 132 
N. L. R. B. 621, 630 (1961)). Because the Court concluded 
that the stated business justification would not outweigh 
the asserted interest in continued operation, no factual in-
quiry into whether the employer’s claim that he could not 
otherwise have operated during the strike was held to be 
necessary.

Two considerations cause me to part ways with Justi ce  
Bren na n ’s conclusion. First, it is not so clear to me as it is 
to Justi ce  Bren nan , ante at 449, that TWA’s conduct in 
this case is sufficiently egregious for its destructive impact to 
outweigh the interest in maintaining operations during the 
strike. In Erie Resistor, this Court identified a number of 
factors that made grants of superseniority particularly harm-
ful to employee rights. Several, but not all, of those factors 
are present in this case. TWA’s conduct, like the conduct at 
issue in Erie Resistor, induces employees to abandon the 
strike and particularly harms full-term strikers. See 373 
U. S., at 230-231. But in Erie Resistor the Court stressed 
the fact that, for years after the strike, reinstated strikers 
would face a greater risk of layoff because of the additional 
seniority given to those who worked during the strike. Al-
though Erie Resistor does not suggest an overarching princi-
ple identifying which factors are dispositive, the absence of a 
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similar continued threat of loss of employment suggests to 
me that the crossover policy at issue here is not so destruc-
tive of employee rights as was the superseniority policy at 
issue in Erie Resistor. The fact that the Court struck the 
balance against the employer in Erie Resistor is thus not dis-
positive of this case.

Second, and more generally, I am concerned that a stand-
ard that permits courts to balance employer and employee in-
terests in the abstract, without a concrete evidentiary record, 
will lead to erroneous results that endanger the unique statu-
tory interests embodied in the RLA. In the past we have 
recognized that the public has a significant interest in the 
continuity of transportation services during labor disputes, 
and that the RLA protects that interest. Railroad and air-
line industry employers, we have held, must make “reason-
able efforts to maintain the public service at all times, even 
when beset by labor-management controversies.” Florida 
East Coast R. Co., 384 U. S., at 245. I recognize that we 
have stopped short of holding that federal law imposes an ab-
solute duty to operate during strikes, see id., at 250 (White , 
J., dissenting), and thus have never held that the interest in 
continued operation cannot be outweighed by other concerns. 
In my view, however, the balance should be struck on a case- 
by-case basis and upon a factual record. I expect that it will 
be a rare case in which gravely destructive carrier conduct 
will be proved necessary to continued operation under the 
strict standard of necessity established by Florida East 
Coast. The ultimate question as to which interest should 
prevail in such a case is one we can afford to leave unan-
swered until it is presented on proper facts.

IV

Because the Court of Appeals found TWA’s conduct unlaw-
ful without considering whether TWA’s crossover policy was 
“truly necessary” for continued operations during the strike, 
I would vacate the judgment of the Court of Appeals and di-



TWA, INC. v. FLIGHT ATTENDANTS 467

426 Bla ckmun , J., dissenting

rect that court to remand the case for consideration of that 
issue.6 Inasmuch as this Court is now reversing outright, I 
dissent.

6 If it proved to be the case on remand that TWA’s crossover policy was 
indeed unlawful, the question (noted at n. 1, supra) would arise whether 
the union is entitled to the specific relief it seeks: the allocation of positions 
in the active work force on the basis of seniority. This Court suggested in 
NLRB v. Mackay Radio & Telegraph Co., 304 U. S. 333, 347 (1938), and 
the NLRB held in Lone Star Industries, 279 N. L. R. B. 550 (1986), that 
an employer may make its poststrike reinstatement decisions on the basis 
of any nondiscriminatory criterion. Because “[i]t is universally recog-
nized, as a matter of sound labor relations, that seniority provides the em-
ployee with an equitable interest in continued employment,” Florida East 
Coast R. Co. 41 Lab. Arb. 1001, 1006 (1963), seniority is likely to be the 
neutral criterion of choice. Indeed, TWA unilaterally implemented a set-
tlement proposal calling for reinstatement of full-term strikers to “vacan-
cies” in seniority order. See App. 90—91; App. to Pet. for Cert. 52a-53a 
(Complaint 28).

Although this unilateral undertaking may well bind TWA at the remedial 
stage of this litigation, I note that the union has not based its entitlement 
to seniority-based relief on that ground. Nor has the union argued (at 
least explicitly) that specific provisions of its collective-bargaining agree-
ment require that result. Cf. Eastern Air Lines, Inc., 48 Lab. Arb. 1005 
(1967) (interpreting general seniority provisions of collective-bargaining 
agreement as applicable to poststrike reinstatement). Rather, the union’s 
argument for a seniority-based remedy appears to be purely statutory in 
nature. There is some merit to the view that the bounded nature of 
strikes under the RLA requires that seniority be used as the mechanism 
for poststrike reinstatement because it will achieve the closest possible ap-
proximation of the prestrike work force. But there is some danger that 
imposing seniority-based reinstatement as a statutory matter would place 
courts in the position of expanding contractual seniority provisions beyond 
their contemplated scope. In light of the likelihood that TWA would vol-
untarily employ seniority as a basis for its reinstatement decisions on re-
mand, this question need not be reached.
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VOLT INFORMATION SCIENCES, INC. v. BOARD OF 
TRUSTEES OF LELAND STANFORD JUNIOR 

UNIVERSITY

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, SIXTH 
APPELLATE DISTRICT

No. 87-1318. Argued November 30, 1988—Decided March 6, 1989

A construction contract between appellant and appellee contained an 
agreement to arbitrate all disputes arising out of the contract and a 
choice-of-law clause providing that the contract would be governed by 
the law of “the place where the Project is located.” When a dispute 
arose under the contract, appellant made a formal demand for arbitra-
tion. In response, appellee filed an action against appellant in the Cali-
fornia Superior Court alleging fraud and breach of contract; in the same 
action, appellee sought indemnity from two other parties involved in the 
construction project, with whom it did not have arbitration agreements. 
The trial court denied appellant’s motion to compel arbitration and 
granted appellee’s motion to stay arbitration under Cal. Civ. Proc. Code 
Ann. § 1281.2(c), which allows such a stay pending resolution of related 
litigation between a party to the arbitration agreement and third parties 
not bound by it. The State Court of Appeal affirmed, holding that (1) by 
specifying that the contract would be governed by “the law of the place 
where the Project is located,” the choice-of-law clause incorporated the 
California rules of arbitration, including § 1281.2(c), into the parties’ ar-
bitration agreement, and (2) application of § 1281.2(c) was not pre-
empted by the Federal Arbitration Act (FAA or Act), even though the 
contract involved interstate commerce.

Held:
1. The Court of Appeal’s conclusion that the parties intended the 

choice-of-law clause to incorporate the California arbitration rules into 
their arbitration agreement is a question of state law, which this Court 
will not set aside. Pp. 474-476.

(a) Appellant’s contention that the state court’s construction of the 
choice-of-law clause was in effect a finding that appellant had “waived” its 
federally guaranteed right to compel arbitration, a waiver whose validity 
must be judged by reference to federal rather than state law, funda-
mentally misconceives the nature of the rights created by the FAA. Sec-
tion 4 of that Act does not confer an absolute right to compel arbitration, 
but only a right to obtain an order directing that “arbitration proceed 
in the manner provided for in [the parties’] agreement.” (Emphasis



VOLT INFO. SCIENCES v. LELAND STANFORD JR. U. 469

468 Syllabus

added.) Here, the state court found that, by incorporating California 
arbitration rules into their agreement, the parties had agreed that ar-
bitration would not proceed in situations within the scope of § 1281.2(c). 
This was not a finding that appellant had “waived” an FAA-guaranteed 
right to compel arbitration, but a finding that it had no such right in the 
first place, because the parties’ agreement did not require arbitration to 
proceed in this situation. Pp. 474-475.

(b) Also without merit is appellant’s argument that the state court’s 
construction of the choice-of-law clause must be set aside because it vio-
lates the settled federal rule that questions of arbitrability in contracts 
subject to the FAA must be resolved with a healthy regard for the fed-
eral policy favoring arbitration. See Moses H. Cone Memorial Hospital 
n . Mercury Construction Corp., 460 U. S. 1, 24-25. There is no federal 
policy favoring arbitration under a certain set of procedural rules; the 
federal policy is simply to ensure the enforceability, according to their 
terms, of private agreements to arbitrate. Interpreting a choice-of-law 
clause to make applicable the California arbitration rules—which are 
manifestly designed to encourage resort to the arbitral process—does 
not offend Moses H. Cone’s rule of liberal construction. Pp. 475-476.

2. Application of § 1281.2(c) to stay arbitration under the parties’ con-
tract is not pre-empted by the FAA. The FAA contains no express pre-
emptive provision, nor does it reflect a congressional intent to occupy the 
entire field of arbitration. Moreover, since the FAA’s principal purpose 
is to ensure that private arbitration agreements are enforced according 
to their terms, it cannot be said that application of § 1281.2(c) here would 
undermine the Act’s goals and policies. Arbitration under the Act in a 
matter of consent, not coercion, and the parties are generally free to 
structure their arbitration agreements as they see fit. Just as they may 
limit by contract the issues which they will arbitrate, Mitsubishi Motors 
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U. S. 614, 628, so too may 
they specify by contract the rules under which the arbitration will be 
conducted. Where, as here, the parties have agreed to abide by state 
arbitration rules, enforcing those rules according to the terms of the 
agreement is fully consistent with the FAA’s goals, even if the result is 
that arbitration is stayed when the Act would otherwise permit it to go 
forward. Pp. 476-479.

Affirmed.

Rehn qu ist , C. J., delivered the opinion of the Court, in which Whit e , 
Bla ckmun , Stev ens , Scal ia , and Kenn edy , JJ., joined. Bren nan , 
J., filed a dissenting opinion, in which Marsh al l , J., joined, post, p. 479. 
O’Con no r , J., took no part in the consideration or decision of the case.
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James E. Harrington argued the cause for appellant. 
With him on the briefs were Robert B. Thum and Deanne 
M. Tully.

David M. Heilbron argued the cause for appellee. With 
him on the brief was Leslie G. Landau.

Chie f  Justic e Rehnq uist  delivered the opinion of the 
Court.

Unlike its federal counterpart, the California Arbitration 
Act, Cal. Civ. Proc. Code Ann. § 1280 et seq. (West 1982), 
contains a provision allowing a court to stay arbitration pend-
ing resolution of related litigation. We hold that application 
of the California statute is not pre-empted by the Federal Ar-
bitration Act (FAA or Act), 9 U. S. C. § 1 et seq., in a case 
where the parties have agreed that their arbitration agree-
ment will be governed by the law of California.

Appellant Volt Information Sciences, Inc. (Volt), and ap-
pellee Board of Trustees of Leland Stanford Junior Univer-
sity (Stanford) entered into a construction contract under 
which Volt was to install a system of electrical conduits on 
the Stanford campus. The contract contained an agreement 
to arbitrate all disputes between the parties “arising out of 
or relating to this contract or the breach thereof.”1 The 
contract also contained a choice-of-law clause providing that 
“[t]he Contract shall be governed by the law of the place 
where the Project is located.” App. 37. During the course 
of the project, a dispute developed regarding compensation 
for extra work, and Volt made a formal demand for arbitra-
tion. Stanford responded by filing an action against Volt

1 The arbitration clause read in full as follows:
“All claims, disputes and other matters in question between the parties 

to this contract, arising out of or relating to this contract or the breach 
thereof, shall be decided by arbitration in accordance with the Construc-
tion Industry Arbitration Rules of the American Arbitration Association 
then prevailing unless the parties mutually agreed [sic] otherwise. . . . 
This agreement to arbitrate . . . shall be specifically enforceable under the 
prevailing arbitration law.” App. 40.
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in California Superior Court, alleging fraud and breach of 
contract; in the same action, Stanford also sought indemnity 
from two other companies involved in the construction 
project, with whom it did not have arbitration agreements. 
Volt petitioned the Superior Court to compel arbitration of 
the dispute.2 Stanford in turn moved to stay arbitration 
pursuant to Cal. Civ. Proc. Code Ann. § 1281.2(c) (West 
1982), which permits a court to stay arbitration pending reso-
lution of related litigation between a party to the arbitration 
agreement and third parties not bound by it, where “there is 
a possibility of conflicting rulings on a common issue of law or 
fact.”3 The Superior Court denied Volt’s motion to compel 
arbitration and stayed the arbitration proceedings pending 
the outcome of the litigation on the authority of § 1281.2(c). 
App. 59-60.

The California Court of Appeal affirmed. The court 
acknowledged that the parties’ contract involved interstate 

2 Volt’s motion to compel was apparently brought pursuant to §4 of the 
FAA, 9 U. S. C. § 4, and the parallel provision of the California Arbitra-
tion Act, Cal. Civ. Proc. Code Ann. § 1281.2 (West 1982); the motion cited 
both Acts as authority, but did not specify the particular sections upon 
which reliance was placed. App. 45-46. Volt also asked the court to stay 
the Superior Court litigation until the arbitration was completed, presum-
ably pursuant to § 3 of the FAA, 9 U. S. C. § 3, and the parallel provision 
of the California Arbitration Act, Cal. Civ. Proc. Code Ann. § 1281.2(c)(3) 
(West 1982). App. 45-46.

3 Section 1281.2(c) provides, in pertinent part, that when a court deter-
mines that “[a] party to the arbitration agreement is also a party to a pend-
ing court action or special proceeding with a third party, arising out of the 
same transaction or series of related transactions and there is a possibility 
of conflicting rulings on a common issue of law or fact[,] . . . the court (1) 
may refuse to enforce the arbitration agreement and may order interven-
tion or joinder of all parties in a single action or special proceeding; (2) may 
order intervention or joinder as to all or only certain issues; (3) may order 
arbitration among the parties who have agreed to arbitration and stay the 
pending court action or special proceeding pending the outcome of the ar-
bitration proceeding; or (4) may stay arbitration pending the outcome of 
the court action or special proceeding.”
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commerce, that the FAA governs contracts in interstate 
commerce, and that the FAA contains no provision permit-
ting a court to stay arbitration pending resolution of related 
litigation involving third parties not bound by the arbitration 
agreement. App. 64-65. However, the court held that by 
specifying that their contract would be governed by “ ‘the law 
of the place where the project is located,’” the parties had 
incorporated the California rules of arbitration, including 
§ 1281.2(c), into their arbitration agreement. Id., at 65. Fi-
nally, the court rejected Volt’s contention that, even if the 
parties had agreed to arbitrate under the California rules, 
application of § 1281.2(c) here was nonetheless pre-empted by 
the FAA because the contract involved interstate commerce. 
Id., at 68-80.

The court reasoned that the purpose of the FAA was “ ‘not 
[to] mandate the arbitration of all claims, but merely the en-
forcement ... of privately negotiated arbitration agree-
ments.’” Id., at 70 (quoting Dean Witter Reynolds Inc. v. 
Byrd, 470 U. S. 213, 219 (1985)). While the FAA therefore 
pre-empts application of state laws which render arbitration 
agreements unenforceable, “[i]t does not follow, however, 
that the federal law has preclusive effect in a case where the 
parties have chosen in their [arbitration] agreement to abide 
by state rules.” App. 71. To the contrary, because “[t]he 
thrust of the federal law is that arbitration is strictly a matter 
of contract,” ibid., the parties to an arbitration agreement 
should be “at liberty to choose the terms under which they 
will arbitrate.” Id., at 72. Where, as here, the parties 
have chosen in their agreement to abide by the state rules of 
arbitration, application of the FAA to prevent enforcement of 
those rules would actually be “inimical to the policies under-
lying state and federal arbitration law,” id., at 73, because 
it would “force the parties to arbitrate in a manner contrary 
to their agreement.” Id., at 65. The California Supreme
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Court denied Volt’s petition for discretionary review. Id., 
at 87. We postponed consideration of our jurisdiction to the 
hearing on the merits. 485 U. S. 976 (1988). We now hold 
that we have appellate jurisdiction4 and affirm.

4 Under 28 U. S. C. § 1257(2), this Court has appellate jurisdiction to 
review a final judgment rendered by the highest court of a State in which a 
decision could be had “where is drawn in question the validity of a statute 
of any state on the ground of its being repugnant to the Constitution, trea-
ties or laws of the United States, and the decision is in favor of its validity.” 
Here appellant explicitly drew in question the validity of Cal. Civ. Proc. 
Code Ann. § 1281.2(c) (West 1982) on federal grounds, contending that the 
statute, as applied to stay arbitration of this dispute, was pre-empted by 
the FAA and thus invalid under the Supremacy Clause. Because the Cali-
fornia Court of Appeal upheld application of the statute against this chal-
lenge, our appellate jurisdiction would seem to be assured. See Long-
shoremen v. Davis, 476 U. S. 380, 387, n. 8 (1986) (§ 1257(2) jurisdiction 
exists when a state statute is upheld against a claim that its application to a 
particular set of facts is pre-empted by federal law); McCarty v. McCarty, 
453 U. S. 210, 219-220, n. 12 (1981) (same). Appellee contends, however, 
that § 1257(2) jurisdiction does not exist because the Court of Appeal’s deci-
sion did not directly address the validity of the statute itself, but “simply 
uph[eld] the validity of the parties’ agreement,” which in turn required 
application of the statute. Brief for Appellee 4. Because an agreement is 
not a “statute,” appellee argues, the Court of Appeal’s decision is not one 
from which an appeal under § 1257(2) will lie. Id., at 4-5.

We disagree. Our decisions establish that “a state statute is sustained 
within the meaning of § 1257(2) when a state court holds it applicable to a 
particular set of facts as against the contention that such application is 
invalid on federal grounds.” Japan Line, Ltd. v. County of Los Angeles, 
441 U. S. 434, 441 (1979) (citing Cohen v. California, 403 U. S. 15, 17-18 
(1971); Warren Trading Post Co. v. Arizona Tax Comm’n, 380 U. S. 685, 
686, and n. 1 (1965); Bantam Books, Inc. v. Sullivan, 372 U. S. 58, 61, n. 3 
(1963); Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282, 288-290 
(1921)), regardless of “the particular grounds or reasons on which the [state 
court’s] decision is put.” Id., at 289. In this case, appellant contended 
before the Court of Appeal that even if the contract required application of 
Cal. Civ. Proc. Code Ann. § 1281.2(c) (West 1982), the California statute, as 
applied to stay arbitration under this contract in interstate commerce, so 
conflicted with the FAA that it was invalid under the Supremacy Clause. 
The Court of Appeal upheld application of the statute against this chai-
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Appellant devotes the bulk of its argument to convincing 
us that the Court of Appeal erred in interpreting the choice- 
of-law clause to mean that the parties had incorporated the 
California rules of arbitration into their arbitration agree-
ment. See Brief for Appellant 66-96. Appellant acknowl-
edges, as it must, that the interpretation of private contracts 
is ordinarily a question of state law, which this Court does 
not sit to review. See id., at 26, 29. But appellant nonethe-
less maintains that we should set aside the Court of Appeal’s 
interpretation of this particular contractual provision for two 
principal reasons.

Appellant first suggests that the Court of Appeal’s con-
struction of the choice-of-law clause was in effect a finding 
that appellant had “waived” its “federally guaranteed right to 
compel arbitration of the parties’ dispute,” a waiver whose 
validity must be judged by reference to federal rather than 
state law. Id., at 17, 30-36. This argument fundamentally 
misconceives the nature of the rights created by the FAA. 
The Act was designed “to overrule the judiciary’s longstand-
ing refusal to enforce agreements to arbitrate,” Byrd, supra, 
at 219-220, and place such agreements “ ‘upon the same foot-
ing as other contracts,’” Scherk n . Alberto-Culver Co., 417 
U. S. 506, 511 (1974) (quoting H. R. Rep. No. 96, 68th 
Cong., 1st Sess., 1, 2 (1924)). Section 2 of the Act therefore 
declares that a written agreement to arbitrate in any con-
tract involving interstate commerce or a maritime transac-
tion “shall be valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for the revocation of 
any contract,” 9 U. S. C. § 2, and § 4 allows a party to such an 
arbitration agreement to “petition any United States district 
court... for an order directing that such arbitration proceed 
in the manner provided for in such agreement.”

But §4 of the FAA does not confer a right to compel 
arbitration of any dispute at any time; it confers only the

lenge, and under Dahnke-Walker and its progeny, that was sufficient to 
bring the case within the terms of § 1257(2), even though the court’s deci-
sion may have been premised on its interpretation of the contract.
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right to obtain an order directing that “arbitration proceed 
in the manner provided for in [the parties’] agreement.” 9 
U. S. C. §4 (emphasis added). Here the Court of Appeal 
found that, by incorporating the California rules of arbi-
tration into their agreement, the parties had agreed that 
arbitration would not proceed in situations which fell within 
the scope of Calif. Code Civ. Proc. Ann. § 1281.2(c) (West 
1982). This was not a finding that appellant had “waived” an 
FAA-guaranteed right to compel arbitration of this dispute, 
but a finding that it had no such right in the first place, be-
cause the parties’ agreement did not require arbitration to 
proceed in this situation. Accordingly, appellant’s conten-
tion that the contract interpretation issue presented here in-
volves the “waiver” of a federal right is without merit.

Second, appellant argues that we should set aside the 
Court of Appeal’s construction of the choice-of-law clause be-
cause it violates the settled federal rule that questions of 
arbitrability in contracts subject to the FAA must be re-
solved with a healthy regard for the federal policy favoring 
arbitration. Brief for Appellant 49-52; id., at 92-96, citing 
Moses H. Cone Memorial Hospital v. Mercury Construction 
Corp., 460 U. S. 1, 24-25 (1983) (§2 of the FAA “create[s] a 
body of federal substantive law of arbitrability, applicable to 
any arbitration agreement within the coverage of the Act,” 
which requires that “questions of arbitrability ... be ad-
dressed with a healthy regard for the federal policy favoring 
arbitration,” and that “any doubts concerning the scope of 
arbitrable issues ... be resolved in favor of arbitration”); 
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 
473 U. S. 614, 626 (1985) (in construing an arbitration agree-
ment within the coverage of the FAA, “as with any other 
contract, the parties’ intentions control, but those intentions 
are generously construed as to issues of arbitrability”). 
These cases of course establish that, in applying general 
state-law principles of contract interpretation to the interpre-
tation of an arbitration agreement within the scope of the 
Act, see Perry v. Thomas, 482 U. S. 483, 493, n. 9 (1987), 
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due regard must be given to the federal policy favoring ar-
bitration, and ambiguities as to the scope of the arbitration 
clause itself resolved in favor of arbitration.

But we do not think the Court of Appeal offended the 
Moses H. Cone principle by interpreting the choice-of-law 
provision to mean that the parties intended the California 
rules of arbitration, including the § 1281.2(c) stay provision, 
to apply to their arbitration agreement. There is no federal 
policy favoring arbitration under a certain set of procedural 
rules; the federal policy is simply to ensure the enforceabil-
ity, according to their terms, of private agreements to arbi-
trate. Interpreting a choice-of-law clause to make applicable 
state rules governing the conduct of arbitration—rules which 
are manifestly designed to encourage resort to the arbitral 
process—simply does not offend the rule of liberal construc-
tion set forth in Moses H. Cone, nor does it offend any other 
policy embodied in the FA A.5

The question remains whether, assuming the choice-of-law 
clause meant what the Court of Appeal found it to mean, 
application of Cal. Civ. Proc. Code Ann. § 1281.2(c) is none-
theless pre-empted by the FAA to the extent it is used to 
stay arbitration under this contract involving interstate com-
merce. It is undisputed that this contract falls within the 
coverage of the FAA, since it involves interstate commerce, 
and that the FAA contains no provision authorizing a stay of 
arbitration in this situation. Appellee contends, however, 
that §§3 and 4 of the FAA, which are the specific sections

■’Unlike the dissent, see post at 486-487, we think the California ar-
bitration rules which the parties have incorporated into their contract gen-
erally foster the federal policy favoring arbitration. As indicated, the 
FAA itself contains no provision designed to deal with the special practical 
problems that arise in multiparty contractual disputes when some or all of 
the contracts at issue include agreements to arbitrate. California has 
taken the lead in fashioning a legislative response to this problem, by giv-
ing courts authority to consolidate or stay arbitration proceedings in these 
situations in order to minimize the potential for contradictory judgments. 
See Calif. Civ. Proc. Code Ann. § 1281.2(c).



VOLT INFO. SCIENCES v. LELAND STANFORD JR. U. 477

468 Opinion of the Court

claimed to conflict with the California statute at issue here, 
are not applicable in this state-court proceeding and thus can-
not pre-empt application of the California statute. See Brief 
for Appellee 43-50. While the argument is not without some 
merit,6 we need not resolve it to decide this case, for we 
conclude that even if §§ 3 and 4 of the FAA are fully appli-
cable in state-court proceedings, they do not prevent applica-
tion of Cal. Civ. Proc. Code Ann. § 1281.2(c) to stay arbitra-
tion where, as here, the parties have agreed to arbitrate in 
accordance with California law.

The FAA contains no express pre-emptive provision, nor 
does it reflect a congressional intent to occupy the entire field 
of arbitration. See Bernhardt v. Polygraphic Co., 350 U. S. 
198 (1956) (upholding application of state arbitration law to 
arbitration provision in contract not covered by the FAA). 
But even when Congress has not completely displaced state 
regulation in an area, state law may nonetheless be pre-
empted to the extent that it actually conflicts with federal 
law—that is, to the extent that it “stands as an obstacle to 
the accomplishment and execution of the full purposes and 
objectives of Congress.” Hines v. Davidowitz, 312 U. S. 52, 
67 (1941). The question before us, therefore, is whether 
application of Cal. Civ. Proc. Code Ann. § 1281.2(c) to stay 
arbitration under this contract in interstate commerce, in ac-
cordance with the terms of the arbitration agreement itself, 

6 While we have held that the FAA’s “substantive” provisions —§§ 1 and 
2—are applicable in state as well as federal court, see Southland Corp. v. 
Keating, 465 U. S. 1, 12 (1984), we have never held that §§ 3 and 4, which 
by their terms appear to apply only to proceedings in federal court, see 9 
U. S. C. § 3 (referring to proceedings “brought in any of the courts of the 
United States”); §4 (referring to “any United States district court”), are 
nonetheless applicable in state court. See Southland Corp v. Keating, 
supra, at 16, n. 10 (expressly reserving the question whether “§§ 3 and 4 of 
the Arbitration Act apply to proceedings in state courts”); see also id., at 
29 (O’Conno r , J., dissenting) (§§ 3 and 4 of the FAA apply only in federal 
court).
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would undermine the goals and policies of the FAA. We 
conclude that it would not.

The FAA was designed “to overrule the judiciary’s long-
standing refusal to enforce agreements to arbitrate,” Dean 
Witter Reynolds Inc. v. Byrd, 470 U. S., at 219-220, and to 
place such agreements “ ‘upon the same footing as other con-
tracts,”’ Scherk n . Alberto-Culver Co., 417 U. S., at 511 
(quoting H. R. Rep. No. 96, 68th Cong., 1st Sess., 1, 2 
(1924)). While Congress was no doubt aware that the Act 
would encourage the expeditious resolution of disputes, its 
passage “was motivated, first and foremost, by a congres-
sional desire to enforce agreements into which parties had 
entered.” Byrd, 470 U. S., at 220. Accordingly, we have 
recognized that the FAA does not require parties to arbitrate 
when they have not agreed to do so, see id., at 219 (the Act 
“does not mandate the arbitration of all claims”), nor does it 
prevent parties who do agree to arbitrate from excluding cer-
tain claims from the scope of their arbitration agreement, see 
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 
473 U. S., at 628 (citing Prima Paint Corp. v. Flood & 
Conklin Mfg. Co., 388 U. S. 395, 406 (1967)). It simply re-
quires courts to enforce privately negotiated agreements to 
arbitrate, like other contracts, in accordance with their 
terms. See Prima Paint, supra, at 404, n. 12 (the Act was 
designed “to make arbitration agreements as enforceable as 
other contracts, but not more so”).

In recognition of Congress’ principal purpose of ensuring 
that private arbitration agreements are enforced according to 
their terms, we have held that the FAA pre-empts state laws 
which “require a judicial forum for the resolution of claims 
which the contracting parties agreed to resolve by arbitra-
tion.” Southland Corp. v. Keating, 465 U. S. 1, 10 (1984). 
See, e. g., id., at 10-16 (finding pre-empted a state statute 
which rendered agreements to arbitrate certain franchise 
claims unenforceable); Perry v. Thomas, 482 U. S., at 490 
(finding pre-empted a state statute which rendered unen-
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forceable private agreements to arbitrate certain wage col-
lection claims). But it does not follow that the FAA pre-
vents the enforcement of agreements to arbitrate under 
different rules than those set forth in the Act itself. Indeed, 
such a result would be quite inimical to the FAA’s primary 
purpose of ensuring that private agreements to arbitrate are 
enforced according to their terms. Arbitration under the 
Act is a matter of consent, not coercion, and parties are gen-
erally free to structure their arbitration agreements as they 
see fit. Just as they may limit by contract the issues which 
they will arbitrate, see Mitsubishi, supra, at 628, so too may 
they specify by contract the rules under which that arbitra-
tion will be conducted. Where, as here, the parties have 
agreed to abide by state rules of arbitration, enforcing those 
rules according to the terms of the agreement is fully consist-
ent with the goals of the FAA, even if the result is that ar-
bitration is stayed where the Act would otherwise permit it 
to go forward. By permitting the courts to “rigorously en-
force” such agreements according to their terms, see Byrd, 
supra, at 221, we give effect to the contractual rights and 
expectations of the parties, without doing violence to the pol-
icies behind by the FAA.

The judgment of the Court of Appeals is
Affirmed.

Justi ce  O’Conn or  took no part in the consideration or 
decision of this case.

Justi ce  Brenn an , with whom Justic e  Mars hal l  joins, 
dissenting.

The litigants in this case were parties to a construction con-
tract which contained a clause obligating them to arbitrate 
disputes and making that obligation specifically enforceable. 
The contract also incorporated provisions of a standard form 
contract prepared by the American Institute of Architects 
and endorsed by the Associated General Contractors of 
America; among these general provisions was §7.1.1: “The 
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Contract shall be governed by the law of the place where the 
Project is located.”1 When a dispute arose between the par-
ties, Volt invoked the arbitration clause, while Stanford at-
tempted to avoid it (apparently because the dispute also in-
volved two other contractors with whom Stanford had no 
arbitration agreements).

The Federal Arbitration Act (FAA), 9 U. S. C. § 1 et seq., 
requires courts to enforce arbitration agreements in con-
tracts involving interstate commerce. See ante, at 474. 
The California courts nonetheless rejected Volt’s petition to 
compel arbitration in reliance on a provision of state law that, 
in the circumstances presented, permitted a court to stay ar-
bitration pending the conclusion of related litigation. Volt, 
not surprisingly, suggested that the Supremacy Clause com-
pelled a different result. The California Court of Appeal 
found, however, that the parties had agreed that their con-
tract would be governed solely by the law of the State of Cali-
fornia, to the exclusion of federal law.1 2 In reaching this

1 American Institute of Architects Document A201, General Conditions 
of the Contract for Construction § 7.1.1 (1976). See App. 40.

2 The California Court of Appeal correctly assumed that the FAA, were 
it applicable, would pre-empt the provisions of Cal. Civ. Proc. Code Ann. 
§ 1281.2(c) (West 1982): “[I]t is apparent that were the federal rules to 
apply, Volt’s petition to compel arbitration would have to be granted.” 
App. 65.

Stanford nonetheless attempts to cast doubt on this conclusion by argu-
ing that §§ 3 and 4 of the FAA, which provide for court orders to stay liti-
gation and to compel arbitration, are not applicable in state court. Brief 
for Appellee 43-50. While we have stated that “state courts, as much as 
federal courts, are obliged to grant stays of litigation under § 3 of the Ar-
bitration Act,” Moses H. Cone Memorial Hospital v. Mercury Construction 
Corp., 460 U. S. 1, 26 (1983); see also id., at 26, nn. 34-35, it is immaterial 
to the resolution of this case whether §§ 3 and 4 actually “apply.” The par-
ties here not only agreed to arbitrate, but they also agreed that that agree-
ment would be specifically enforceable. See ante, at 470, n. 1. FAA 
§ 2—which indisputably does apply in state court, Southland Corp. v. Keat-
ing, 465 U. S. 1 (1984)—requires the court to enforce the parties’ agree-
ment. (Indeed, Southland Corp, can be read to stand for the proposition 
that §2 makes all arbitration agreements specifically enforceable. See
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conclusion the court relied on no extrinsic evidence of the 
parties’ intent, but solely on the language of the form con-
tract that the “ ‘law of the place where the project is located’ ” 
would govern. App. 66-67.* 3

This Court now declines to review that holding, which de-
nies effect to an important federal statute, apparently be-
cause it finds no question of federal law involved. I can ac-
cept neither the state court’s unusual interpretation of the 
parties’ contract, nor this Court’s unwillingness to review 
it. I would reverse the judgment of the California Court of 
Appeal.4

I
Contrary to the Court’s view, the state court’s construction 

of the choice-of-law clause is reviewable for two independent 
reasons.

A
The Court’s decision not to review the state court’s inter-

pretation of the choice-of-law clause appears to be based on 
the principle that “the interpretation of private contracts 
is ordinarily a question of state law, which this Court does

id., at 31, and n. 20 (O’Con no r , J., dissenting).) To stay the arbitration 
proceedings pending litigation of the same issues, as § 1281.2(c) provides, is 
not compatible with specific enforcement of the agreement to arbitrate— 
which is what the FAA requires here. Section 1281.2(c) therefore cannot 
be given effect unless—as the California Court of Appeal held—the parties 
somehow agreed that federal law was to play no role in governing their 
contract.

3 The court held that “the word ‘place’ was intended to mean the forum 
state.” App. 66. It added: “We do not find reasonable Volt’s interpreta-
tion that the ‘place’ where the project is located be construed to mean not 
only the state of California but also the nation of the United States of 
America.” Id., at 67.

41 do not disagree with the Court’s holding, ante, at 477-479, that the 
FAA does not pre-empt state arbitration rules, even as applied to con-
tracts involving interstate commerce, when the parties have agreed to ar-
bitrate by those rules to the exclusion of federal arbitration law. I would 
not reach that question, however, because I conclude that the parties have 
made no such agreement.
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not sit to review.” Ante, at 474. I have no quarrel with the 
general proposition that the interpretation of contracts is 
a matter of state law. By ending its analysis at that level 
of generality, however, the Court overlooks well-established 
precedent to the effect that, in order to guard against arbi-
trary denials of federal claims, a state court’s construction 
of a contract in such a way as to preclude enforcement of a 
federal right is not immune from review in this Court as to its 
“adequacy.”

Many of our cases that so hold involve, understandably 
enough, claims under the Contract Clause. In Appleby v. 
City of New York, 271 U. S. 364 (1926), for example, peti-
tioners alleged that the city had unconstitutionally impaired 
their rights contained in a contract deeding them certain sub-
merged lands in the city harbor. Chief Justice Taft stated 
the issue for the Court as follows:

“The questions we have here to determine are, first, 
was there a contract, second, what was its proper con-
struction and effect, and, third, was its obligation im-
paired by subsequent legislation as enforced by the state 
court? These questions we must answer independently 
of the conclusion of [the state] court. Of course we 
should give all proper weight to its judgment, but we can 
not perform our duty to enforce the guaranty of the Fed-
eral Constitution as to the inviolability of contracts by 
state legislative action unless we give the questions inde-
pendent consideration.” Id., at 379-380.

Similarly, in Indiana ex rel. Anderson v. Brand, 303 U. S. 
95 (1938), the question was whether the State’s repeal of a 
teacher tenure law had impaired petitioner’s contract of em-
ployment. We reversed the judgment of the State Supreme 
Court, notwithstanding that it rested on the state ground 
that petitioner had had no contractual right to continued em-
ployment: “On such a question, one primarily of state law, we 
accord respectful consideration and great weight to the views 
of the State’s highest court but, in order that the constitu-
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tional mandate may not become a dead letter, we are bound 
to decide for ourselves whether a contract was made, what 
are its terms and conditions, and whether the State has, by 
later legislation, impaired its obligation.” Id., at 100. See 
also Phelps v. Board of Education of West New York, 300 
U. S. 319, 322-323 (1937); Irving Trust Co. v. Day, 314 U. S. 
556, 561 (1942).

The issue has not arisen solely in cases brought under the 
Contract Clause. Memphis Gas Co. v. Beeler, 315 U. S. 649 
(1942), was a Commerce Clause case where appellant’s con-
stitutional challenge to a state tax was dependent on a par-
ticular interpretation of a contract under which appellant 
operated. While we sustained the Tennessee court’s con-
struction of that contract (and thus did not reach the federal 
issue), we emphasized that the “meaning and effect of the 
contract” were “local questions conclusively settled by the 
decision of the state court save only as this Court, in the per-
formance of its duty to safeguard an asserted constitutional 
right, may inquire whether the decision of the state question 
rests upon a fair or substantial basis.” Id., at 654.

Indeed, our ability to review state-law decisions in such 
circumstances is not limited to the interpretation of con-
tracts. In Rogers v. Alabama, 192 U. S. 226 (1904), we 
noted the

“necessary and well settled rule that the exercise of ju-
risdiction by this court to protect constitutional rights 
cannot be declined when it is plain that the fair result of 
a decision is to deny the rights. It is well known that 
this court will decide for itself whether a contract was 
made as well as whether the obligation of the contract 
has been impaired. But that is merely an illustration of 
a more general rule.” Id., at 230 (citation omitted).

We accordingly reversed the state court’s dismissal, on 
grounds of “prolixity,” of petitioner’s motion to quash an 
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indictment returned against him by a grand jury from which 
all blacks had been excluded.5

While in this case the federal right at issue is a statutory, 
not a constitutional, one, the principle under which we re-
view the antecedent question of state law is the same. 
Where “the existence or the application of a federal right 
turns on a logically antecedent finding on a matter of state 
law, it is essential to the Court’s performance of its function 
that it exercise an ancillary jurisdiction to consider the state 
question. Federal rights could otherwise be nullified by the 
manipulation of state law.” Wechsler, The Appellate Juris-
diction of the Supreme Court: Reflections on the Law and the 
Logistics of Direct Review, 34 Wash. & Lee L. Rev. 1043, 
1052 (1977). See also Hill, The Inadequate State Ground, 65 
Colum. L. Rev. 943 (1965).

No less than in the cited cases, the right of the instant par-
ties to have their arbitration agreement enforced pursuant 
to the FAA could readily be circumvented by a state-court 
construction of their contract as having intended to exclude 
the applicability of federal law. It is therefore essential 
that, while according due deference to the decision of the 
state court, we independently determine whether we “clearly 
would have judged the issue differently if [we] were the 
state’s highest court.” Wechsler, supra, at 1052.6

5 As in Rogers, we have frequently declined to be bound by state proce-
dural rulings that would have prevented us from reaching the federal issue. 
See, e. g., Davis v. Wechsler, 263 U. S. 22, 24 (1923); Brown v. Western R. 
Co. of Ala., 338 U. S. 294, 295-297 (1949); NAACP v. Alabama ex rel. 
Patterson, 357 U. S. 449, 454-458 (1958); James v. Kentucky, 466 U. S. 
341, 348-349 (1984). While in recent years we may have been more willing 
to examine state procedural rulings, see e. g., Henry v. Mississippi, 379 
U. S. 443 (1965), one study of our cases has concluded that we have histori-
cally shown less deference to state substantive decisions on ancillary ques-
tions than to similar procedural decisions. Hill, The Inadequate State 
Ground, 65 Colum. L. Rev. 943, 991 (1965); cf. Davis, supra, at 25.

6 While the principle of independent review by this Court of the ade-
quacy of the state court’s ruling is clear, the proper standard for such 



VOLT INFO. SCIENCES v. LELAND STANFORD JR. U. 485

468 Brenn an , J., dissenting

B
Arbitration is, of course, “a matter of contract and a party 

cannot be required to submit to arbitration any dispute which 
he has not agreed so to submit.” Steelworkers v. Warrior & 
Gulf Co., 363 U. S. 574, 582 (1960). I agree with the Court 
that “the FAA does not require parties to arbitrate when 
they have not agreed to do so.” Ante, at 478. Since the 
FAA merely requires enforcement of what the parties have 
agreed to, moreover, they are free if they wish to write an 
agreement to arbitrate outside the coverage of the FAA. 
Such an agreement would permit a state rule, otherwise pre-
empted by the FAA, to govern their arbitration. The sub-
stantive question in this case is whether or not they have 
done so. And that question, we have made clear in the past, 
is a matter of federal law.

Not only does the FAA require the enforcement of arbitra-
tion agreements, but we have held that it also establishes 
substantive federal law that must be consulted in determin-
ing whether (or to what extent) a given contract provides 
for arbitration. We have stated this most clearly in Moses 
H. Cone Memorial Hospital n . Mercury Construction Corp., 
460 U. S. 1, 24-25 (1983):

“Section 2 [of the FAA] is a congressional declaration of 
a liberal federal policy favoring arbitration agreements, 

review poses a more difficult question. Indeed, our cases have employed 
a wide range of standards, ranging from de novo review, e. g., Appleby 
v. City of New York, 271 U. S. 364, 380 (1926) (“[W]e must give our own 
judgment . . . and not accept the present conclusion of the state court 
without inquiry”), to inquiring whether the state judgment rested on a 
“fair or substantial basis,” Memphis Gas Co. v. Beeler, 315 U. S. 649, 654 
(1942); Demorest v. City Bank Co., 321 U. S. 36, 42 (1944), to determining 
whether the state court’s decision was “palpably erroneous,” Phelps v. 
Board of Education of West New York, 300 U. S. 319, 323 (1937). I have 
no doubt that the proper standard of review is a narrow one, but I see no 
need for purposes of the present case to settle on a precise formulation. 
As will appear below, the state court’s construction of the choice-of-law 
clause cannot be sustained regardless of the standard employed.
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notwithstanding any state substantive or procedural pol-
icies to the contrary. The effect of the section is to 
create a body of federal substantive law of arbitrability, 
applicable to any arbitration agreement within the cov-
erage of the Act. . . . [T]he Courts of Appeals have . . . 
consistently concluded that questions of arbitrability 
must be addressed with a healthy regard for the federal 
policy favoring arbitration. We agree. The Arbitra-
tion Act establishes that, as a matter of federal law, any 
doubts concerning the scope of arbitrable issues should 
be resolved in favor of arbitration, whether the problem 
at hand is the construction of the contract language itself 
or an allegation of waiver, delay, or a like defense to 
arbitrability.”

More recently, in Mitsubishi Motors Corp. v. Soler Chrysler- 
Plymouth, Inc., 473 U. S. 614 (1985), we stated that a court 
should determine whether the parties agreed to arbitrate a 
dispute “by applying the ‘federal substantive law of arbi-
trability.’” Id., at 626, quoting Moses H. Cone, supra, at 
24. See also Southland Corp. n . Keating, 465 U. S. 1 (1984).

The Court recognizes the relevance of the Moses H. Cone 
principle but finds it unoffended by the Court of Appeal’s de-
cision, which, the Court suggests, merely determines what 
set of procedural rules will apply. Ante, at 476.7 I agree 
fully with the Court that “the federal policy is simply to en-
sure the enforceability, according to their terms, of private 
agreements to arbitrate,” ibid., but I disagree emphatically

7 Some of the Court’s language might be read to suggest that the Moses 
H. Cone principle applies only to construction of the arbitration clause it-
self. Ante, at 476 (“[A]mbiguities as to the scope of the arbitration clause 
itself [must be] resolved in favor of arbitration”). Such a reading is flatly 
contradicted by Moses H. Cone. In language the Court omits from its 
quotation, ante, at 475, we made clear that the liberal rule of construction 
in favor of arbitrability applies “whether the problem at hand is the con-
struction of the contract language itself or an allegation of waiver, delay, 
or a like defense to arbitrability.” Moses H. Cone Memorial Hospital, 460 
U. S., at 25.
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with its conclusion that that policy is not frustrated here. 
Applying the California procedural rule, which stays arbitra-
tion while litigation of the same issue goes forward, means 
simply that the parties’ dispute will be litigated rather than 
arbitrated. Thus, interpreting the parties’ agreement to say 
that the California procedural rules apply rather than the 
FAA, where the parties arguably had no such intent, impli-
cates the Moses H. Cone principle no less than would an in-
terpretation of the parties’ contract that erroneously denied 
the existence of an agreement to arbitrate.8

While appearing to recognize that the state court’s inter-
pretation of the contract does raise a question of federal law, 
the Court nonetheless refuses to determine whether the state 
court misconstrued that agreement. There is no warrant for 
failing to do so. The FAA requires that a court determining 
a question of arbitrability not stop with the application of 
state-law rules for construing the parties’ intentions, but that 
it also take account of the command of federal law that “those 
intentions [be] generously construed as to issues of arbitra-
bility.” Mitsubishi Motors, supra, at 626. Thus, the deci-
sion below is based on both state and federal law, which are 
thoroughly intertwined. In such circumstances the state-
court judgment cannot be said to rest on an “adequate and 
independent state ground” so as to bar review by this Court. 
See Enterprise Irrigation Dist. v. Farmers Mutual Canal 
Co., 243 U. S. 157, 164 (1917) (“But where the non-federal 

8 Whether or not “the California arbitration rules . . . generally foster 
the federal policy favoring arbitration,” ante, at 476, n. 5, is not the rele-
vant question. Section 2 of the FAA requires courts to enforce agree-
ments to arbitrate, and in Moses H. Cone we held that doubts as to 
whether the parties had so agreed were to be resolved in favor of arbitra-
tion. Whether California’s arbitration rules are more likely than federal 
law to foster arbitration, i. e., to induce parties to agree to arbitrate dis-
putes, is another matter entirely. On that question it is up to Congress, 
not this Court, to “fashio[n] a legislative response,” ante, at 476, n. 5, and 
in the meantime we are not free to substitute our notions of good policy for 
federal law as currently written.
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ground is so interwoven with the other as not to be an in-
dependent matter . . . our jurisdiction is plain”). With a 
proper application of federal law in this case, the state court’s 
judgment might have been different, and our review is there-
fore not barred. Cf. Ake v. Oklahoma, 470 U. S. 68, 74-75 
(1985) (“[W]hen resolution of the state procedural law ques-
tion depends on a federal constitutional ruling, the state-law 
prong of the court’s holding is not independent of federal law, 
and our jurisdiction is not precluded”).

II

Construed with deference to the opinion of the California 
Court of Appeal, yet “with a healthy regard for the federal 
policy favoring arbitration,” Moses H. Cone, 460 U. S., at 24, 
it is clear that the choice-of-law clause cannot bear the inter-
pretation the California court assigned to it.

Construction of a contractual provision is, of course, a mat-
ter of discerning the parties’ intent. It is important to re-
call, in the first place, that in this case there is no extrinsic 
evidence of their intent. We must therefore rely on the con-
tract itself. But the provision of the contract at issue here 
was not one that these parties drafted themselves. Rather, 
they incorporated portions of a standard form contract com-
monly used in the construction industry. That makes it 
most unlikely that their intent was in any way at variance 
with the purposes for which choice-of-law clauses are com-
monly written and the manner in which they are generally 
interpreted.

It seems to me beyond dispute that the normal purpose of 
such choice-of-law clauses is to determine that the law of one 
State rather than that of another State will be applicable; 
they simply do not speak to any interaction between state 
and federal law. A cursory glance at standard conflicts texts 
confirms this observation: they contain no reference at all 
to the relation between federal and state law in their dis-
cussions of contractual choice-of-law clauses. See, e. g.,
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R. Weintraub, Commentary on the Conflict of Laws § 7.3C 
(2d ed. 1980); E. Scoles & P. Hay, Conflict of Laws 632-652 
(1982); R. Leflar, L. McDougal, & R. Felix, American Con-
flicts Law § 147 (4th ed. 1986). The same is true of stand-
ard codifications. See Uniform Commercial Code § 1-105(1) 
(1978); Restatement (Second) of Conflict of Laws § 187 (1971). 
Indeed the Restatement of Conflicts notes expressly that it 
does not deal with “the ever-present problem of determining 
the respective spheres of authority of the law and courts of 
the nation and of the member States.” Id., §2, Comment c. 
Decisions of this Court fully bear out the impression that 
choice-of-law clauses do not speak to any state-federal issue. 
On at least two occasions we have been called upon to deter-
mine the applicability vel non of the FAA to contracts con-
taining choice-of-law clauses similar to that at issue here. 
Despite adverting to the choice-of-law clauses in other con-
texts in our opinions, we ascribed no significance whatever 
to them in connection with the applicability of the FAA. 
Scherk v. Alberto-Culver Co., 417 U. S. 506 (1974); Bern-
hardt v. Polygraphic Co., 350 U. S. 198 (1956).9 The great 
weight of lower court authority similarly rejects the notion 
that a choice-of-law clause renders the FAA inapplicable.10 

9 In Scherk, the contract contained the following clause: “The laws of the 
State of Illinois, U. S. A. shall apply to and govern this agreement, its in-
terpretation and performance.” 417 U. S., at 509, n. 1. Despite discuss-
ing the effect of that clause in a different context, id., at 519, n. 13, we did 
not consider the possibility that the FAA might not apply because of the 
parties’ choice of the law of Illinois. Similarly, in Bernhardt the contract 
provided for arbitration under New York law. While we recognized a 
choice-of-law problem as to whether New York or Vermont law was appli-
cable, 350 U. S., at 205, we resolved the question of arbitrability under the 
FAA without any reference to the choice-of-law clause.

10See, e. g., Huber, Hunt & Nichols, Inc. v. Architectural Stone Co., 
625 F. 2d 22, 25-26, n. 8 (CA5 1980); Commonwealth Edison Co. n . Gulf 
Oil Corp., 541 F. 2d 1263, 1268-1271 (CA7 1976); Burke County Public 
Schools Board of Education v. The Shaver Partnership, 303 N. C. 408, 
420-424, 279 S. E. 2d 816, 823-825 (1981); Episcopal Housing Corp. v. 
Federal Ins. Co., 269 S. C. 631, 637, n. 1, 239 S. E. 2d 647, 650, n. 1
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Choice-of-law clauses simply have never been used for the 
purpose of dealing with the relationship between state and 
federal law. There is no basis whatever for believing that 
the parties in this case intended their choice-of-law clause to 
do so.

Moreover, the literal language of the contract—“the law of 
the place”—gives no indication of any intention to apply only 
state law and exclude other law that would normally be appli-
cable to something taking place at that location. By settled 
principles of federal supremacy, the law of any place in the 
United States includes federal law. See Claflin v. House-
man, 93 U. S. 130, 136 (1876); Hauenstein v. Lynham, 100 
U. S. 483, 490 (1880) (“[T]he Constitution, laws, and treaties 
of the United States are as much a part of the law of every 
State as its own local laws and Constitution”). As the dis-
senting judge below noted, “under California law, federal law 
governs matters cognizable in California courts upon which 
the United States has definitively spoken.” App. 82 (opinion

(1977); Tennessee River Pulp & Paper Co. v. Eichleay Corp., 637 S. W. 2d 
853, 857-858 (Tenn. 1982); Mamlin v. Susan Thomas, Inc., 490 S. W. 2d 
634, 636-637 (Tex. Civ. App. 1973); see also Liddington v. The Energy 
Group, Inc., 192 Cal. App. 3d 1520, 238 Cal. Rptr. 202 (1987) (reversing 
trial court ruling that had applied § 1281.2(c) rather than the FAA be-
cause choice-of-law clause specified contract would be construed under 
California law). But see Garden Grove Community Church v. Pittsburgh- 
Des Moines Steel Co., 140 Cal. App. 3d 251, 262, 191 Cal. Rptr. 15, 20 
(1983); Standard Co. of New Orleans, Inc. v. Elliott Construction Co., 363 
So. 2d 671, 677 (La. 1978).

Stanford contends that because the Garden Grove decision antedated the 
conclusion of the present contract, it must have informed the language 
the parties used. Brief for Appellee 31-32; Tr. of Oral Arg. 35. This 
argument might have greater force if the clause had been one the parties 
actually negotiated, rather than one they incorporated from an industry-
wide form contract. In any case it is impossible to believe that, had they 
actually intended that a result so foreign to the normal purpose of choice- 
of-law clauses flow from their agreement, they would have failed to say so 
explicitly.
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of Capaccioli, J.). Thus, “the mere choice of California law is 
not a selection of California law over federal law . . . .” Id., 
at 84. In the absence of any evidence to the contrary it must 
be assumed that this is what the parties meant by “the law of 
the place where the Project is located.”

Indeed, this is precisely what we said when we once previ-
ously confronted virtually the same question. In Fidelity 
Federal Savings & Loan Assn. v. De la Cuesta, 458 U. S. 
141 (1982), a contract provision stated: “This Deed of Trust 
shall be governed by the law of the jurisdiction in which 
the Property is located.” Id., at 148, n. 5. Rejecting the 
contention that the parties thereby had agreed to be bound 
solely by local law, we held: “Paragraph 15 provides that the 
deed is to be governed by the ‘law of the jurisdiction’ in which 
the property is located; but the ‘law of the jurisdiction’ in-
cludes federal as well as state law.” Id., at 157, n. 12. We 
should similarly conclude here that the choice-of-law clause 
was not intended to make federal law inapplicable to this 
contract.

Ill

Most commercial contracts written in this country contain 
choice-of-law clauses, similar to the one in the Stanford-Volt 
contract, specifying which State’s law is to govern the inter-
pretation of the contract. See Scoles & Hay, Conflict of 
Laws, at 632-633 (“Party autonomy means that the parties 
are free to select the law governing their contract, subject 
to certain limitations. They will usually do so by means of 
an express choice-of-law clause in their written contract”). 
Were every state court to construe such clauses as an expres-
sion of the parties’ intent to exclude the application of federal 
law, as has the California Court of Appeal in this case, the 
result would be to render the Federal Arbitration Act a vir-
tual nullity as to presently existing contracts. I cannot be-
lieve that the parties to contracts intend such consequences 
to flow from their insertion of a standard choice-of-law
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clause. Even less can I agree that we are powerless to re-
view decisions of state courts that effectively nullify a vital 
piece of federal legislation. I respectfully dissent.
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NORTHWEST CENTRAL PIPELINE CORP. v. STATE 
CORPORATION COMMISSION OF KANSAS ET al .

APPEAL FROM THE SUPREME COURT OF KANSAS

No. 86-1856. Argued November 29, 1988—Decided March 6, 1989

The issues for decision are whether a regulation adopted by appellee State 
Corporation Commission of Kansas (KCC) (1) was pre-empted by the 
federal Natural Gas Act (NGA) or (2) violates the Commerce Clause of 
the Constitution. Interrelated market, contractual, and regulatory fac-
tors have led interstate pipelines to cut back their purchases of “old,” 
federally regulated natural gas from producers at the Kansas-Hugoton 
field. The KCC found that the cutbacks had caused an imbalance be-
tween underproduced Hugoton wells supplying interstate pipelines and 
overproduced wells supplying the intrastate market, resulting in drain-
age between wells that posed a threat to producers’ correlative property 
rights in the field’s common gas pool. To protect correlative rights, 
the KCC adopted a regulation providing that producers’ entitlements to 
assigned quantities of Hugoton gas would permanently be canceled if 
production were too long delayed. The KCC reasoned that, were per-
manent cancellation of production underages the alternative to their 
timely production, purchasers and producers would have an incentive to 
run more gas out of the field and thereby reduce existing underages, 
deter future underages, and restore balance to the field. In dismissing 
a challenge to the regulation by appellant, an interstate pipeline having 
a long-term contract for Hugoton gas, the KCC rejected the contention 
that the regulation was pre-empted by the NGA, which gives the Fed-
eral Energy Regulatory Commission (FERC) exclusive jurisdiction over 
the transportation and sale for resale of regulated gas in interstate 
commerce, including interstate pipelines’ purchasing policies and pricing 
practices. On judicial review, a county court agreed that the regulation 
was not pre-empted, and the Kansas Supreme Court affirmed.

Held:
1. Congress has not exercised its power under the Supremacy Clause 

of Art. VI of the Constitution to pre-empt the KCC regulation, and 
therefore the judgment of the Kansas Supreme Court holding that the 
Commission’s regulation was not pre-empted is affirmed. Pp. 509-522.

(a) The regulation does not encroach upon a field that Congress has 
marked out for comprehensive and exclusive federal control, but, in fact, 
regulates in a field that Congress expressly left to the States. Section 
1(b) of the NGA carefully divides up regulatory power over the natural 
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gas industry, conferring on FERC exclusive jurisdiction over interstate 
transportation and sales, but expressly reserving to the States the 
power to regulate, inter alia, “production or gathering.” Since the 
latter phrase and the NGA’s legislative history clearly establish Con-
gress’ intent not to interfere with the States’ traditional power to regu-
late production—and therefore rates of production over time—as a means 
of conserving natural resources and protecting producers’ correlative 
rights, the KCC’s regulation represents precisely the sort of scheme that 
Congress intended to leave within a State’s authority. To find field pre-
emption merely because the regulation might affect gas purchasers’ costs 
and hence interstate rates would be largely to nullify such state author-
ity, for there can be little if any regulation of production that might not 
have at least an incremental effect on purchasers’ costs in some market 
and contractual situations. Northern Natural Gas Co. v. State Cor-
poration Comm'n of Kansas, 372 U. S. 84, and Transcontinental Pipe 
Line Corp. v. State Oil and Gas Bd. of Mississippi, 474 U. S. 409, which 
invalidated state regulations directed to interstate purchasers, distin-
guished. Pp. 510-514.

(b) The regulation does not conflict with the federal scheme regulat-
ing interstate purchasers’ cost structures. Appellant has not asserted 
that there exists any conflict so direct that it is impossible for pipelines 
to comply with both the regulation and with federal regulation of pur-
chasing practices and pricing. Moreover, Kansas’ threat to cancel 
underages does not prevent the attainment of FERC’s regulatory goals, 
because the regulation imposes no direct purchasing requirements on 
pipelines, but simply defines producers’ rights to extract gas; because 
FERC will make its own regulatory decisions with the KCC’s regulation 
in mind; and because, if the regulation operates as a spur to greater 
production of low-cost Hugoton gas as Kansas intends, this would be 
congruous with current federal goals. Further, the purpose of the regu-
lation is to protect the correlative rights of producers, and the means 
adopted are plausibly related to that legitimate state goal. The KCC’s 
asserted purpose is not rendered suspect by the fact that the regulation 
might worsen correlative rights problems if underages are actually 
canceled, since the KCC’s assumption that the regulation would likely 
increase production is not implausible in light of supporting evidence in 
the record. Pp. 514-519.

(c) The regulation is not pre-empted under §§ 7(c) and 7(b) of the 
NGA, which respectively require that producers who sell gas to pipe-
lines for resale in interstate commerce obtain a certificate of public con-
venience and necessity from FERC and obligate certificated producers 
to continue supplying “old” gas in the interstate market until FERC 
authorizes an abandonment. Plainly meritless is appellant’s argument
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that, since a producer’s available reserves are a factor in FERC’s certi-
fication decision, and since cancellation of underages under the regu-
lation will work an abandonment through the noncompensable drainage 
of dedicated reserves, such an abandonment without FERC’s approval 
undercuts the certification and abandonment process. FERC’s aban-
donment authority encompasses only gas that operators have a right 
under state law to produce, and the regulation has settled that right in 
Kansas. Nor is there merit to appellant’s argument to the effect that 
the regulation stands as an obstacle to the objective Congress sought to 
attain when it gave FERC authority over certification and abandon-
ment-assuring the public a reliable source of gas. That goal is entirely 
harmonious with the regulation’s aim of assuring that producers have an 
opportunity to extract all the reserves underlying their leases before the 
Hugoton field is exhausted. Pp. 520-522.

2. The KCC regulation does not violate the Commerce Clause of Art. 
I, § 8, of the Constitution. Pp. 522-526.

(a) The regulation does not amount to per se unconstitutional eco-
nomic protectionism, since it is neutral on its face, providing for the 
cancellation of producers’ underages regardless of whether they supply 
the intrastate or interstate markets, and since its effects on interstate 
commerce are incident to Kansas’ legitimate efforts under § 1(b) of the 
NGA to regulate production to prevent waste and protect correlative 
rights. Moreover, current federal policy is to encourage the produc-
tion of low-cost gas, so that were the regulation to increase takes from 
Kansas at the expense of States producing more costly gas, this would 
not disrupt interstate commerce but would improve its efficiency. Al-
though Kansas may fail in its efforts to encourage production of under-
ages, and the‘regulation might as a result engender noncompensable 
drainage to producers for the intrastate market, such indirect and specu-
lative effects on interstate commerce are insufficient to render the regu-
lation unconstitutional. Pp. 522-525.

(b) The regulation is not invalid under the balancing test set forth in 
Pike v. Bruce Church, Inc., 397 U. S. 137, 142, since it applies even-
handedly, regardless of whether the producer supplies the intrastate or 
interstate market, and is an exercise of Kansas’ traditional and congres-
sionally recognized power over gas production. Moreover, the regula-
tion’s intended effect of increasing production is not clearly excessive in 
relation to Kansas’ substantial interest in controlling production to pre-
vent waste and protect correlative rights; and the possibility that it may 
result in the diversion of gas to intrastate purchasers is too impalpable to 
override the State’s weighty interest. Appellant’s claim that the regu-
lation must be invalidated because Kansas could have achieved its aims 
without burdening interstate commerce simply by establishing produc-
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tion quotas in line with appellant’s conception of market demand levels is 
rejected, since appellant has not challenged the KCC’s determination of 
allowables and has identified nothing in the record that could adequately 
establish that the KCC might have achieved its goals as effectively had it 
adopted a different allowables formula. Pp. 525-526.

240 Kan. 638, 732 P. 2d 775, affirmed.

Brenn an , J., delivered the opinion for a unanimous Court.

Harold L. Talisman argued the cause for appellant. With 
him on the briefs were Bobby Potts, Lewis A. Posekany, Jr., 
John H. Cary, Jeffrey D. Komarow, Michael E. Small, and 
Mark H. Adams II.

Frank A. Caro, Jr., argued the cause for appellee. With 
him on the brief was Shari M. Feist.

Michael R. Lazerwitz argued the cause for the United 
States and the Federal Energy Regulatory Commission as 
amici curiae urging affirmance. With him on the brief were 
Solicitor General Fried, Deputy Solicitor General Merrill, 
Harriet S. Shapiro, Catherine C. Cook, Jerome M. Feit, 
John H. Conway, and Timm L. Abendroth*

Just ic e  Brenn an  delivered the opinion of the Court.

In this appeal, we must decide whether a regulation 
adopted by the State Corporation Commission of Kansas 
(KCC) to govern the timing of production of natural gas from 
the Kansas-Hugoton field violates either the Supremacy or 
the Commerce Clause of the Constitution. We hold that it 
does not.

*Briefs of amici curiae urging affirmance were filed for the Council 
of State Governments et al. by Benna Ruth Solomon, Beate Bloch, and 
Robert F. Shapiro; for the Interstate Oil Compact Commission by Rich-
ard C. Byrd and W. Timothy Dowd; and for the Railroad Commission of 
Texas et al. by Hal Stratton, Attorney General of New Mexico, Robert G. 
Stovall, Assistant Attorney General, Nicholas J. Spaeth, Attorney Gen-
eral of North Dakota, Lindil C. Fowler, Jr., G. Gail Watkins, and David 
B. Robinson.
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I
At issue is a KCC regulation providing for the perma-

nent cancellation of producers’ entitlements to quantities of 
Kansas-Hugoton gas. Designed as a counterweight to mar-
ket, contractual, and regulatory forces that have led inter-
state pipelines to cut back purchases from Kansas-Hugoton 
producers, the KCC’s regulation seeks to encourage timely 
production of gas quotas by providing that the right to ex-
tract assigned amounts of gas will permanently be lost if pro-
duction is too long delayed. Appellant Northwest Central 
Pipeline Corporation, an interstate pipeline, argues that the 
KCC’s regulation is pre-empted by federal regulation of the 
interstate natural gas business because it exerts pressure on 
pipelines to increase purchases from Hugoton producers and 
so affects their purchase mixes and cost structures, and be-
cause it impinges on exclusive federal control over the aban-
donment of gas reserves dedicated to interstate commerce. 
Northwest Central also urges that the regulation violates the 
Commerce Clause because it coerces pipelines to give Kansas 
producers a larger share of the interstate gas market at the 
expense of producers in other States, or, alternatively, 
causes the diversion of gas from the interstate to the intra-
state market.

A
Kansas’ regulation of the Hugoton field is an effort to solve 

perplexing problems in assigning and protecting property 
rights in a common pool of gas and in preventing waste of lim-
ited natural resources. Gas migrates from high-pressure 
areas of a pool around shut-in (or slow-producing) wells to 
low-pressure areas around producing (or faster producing) 
wells. As a consequence of this phenomenon a single pro-
ducing well might exhaust an entire gas pool, though rights 
in the pool belong to many different owners. Absent coun-
tervailing regulation or agreement among all owners, the fact 
that gas migrates to low-pressure, heavily produced areas 
creates an incentive for an owner to extract gas as fast as 
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possible, in order both to prevent other owners draining gas 
it might otherwise produce, and to encourage migration to its 
own wells that will enable it to capture a disproportionate 
share of the pool. A rush to produce, however, may cause 
waste. For example, gas may be produced in excess of de-
mand; more wells may be drilled than are necessary for the 
efficient production of the pool; or the field may be depleted 
in such a way that it is impossible to recover all potentially 
available mineral resources (in particular oil, which is recov-
ered using reservoir energy often supplied by associated nat-
ural gas reserves). See generally McDonald, Prorationing of 
Natural Gas Production: An Economic Analysis, 57 U. Colo. 
L. Rev. 153 (1985-1986).

The common-law rule of capture, whereby gas was owned 
by whoever produced it from the common pool, left un-
checked these twin problems of perceived inequities between 
owners of rights in the pool and of waste resulting from 
strong economic disincentives to conserve resources. Ibid. 
In response, producing States like Kansas have abandoned 
the rule of capture in favor of assigning more equitable cor-
relative rights among gas producers and of directly regulat-
ing production so as to prevent waste. Kansas by statute 
prohibits waste, Kan. Stat. Ann. §55-701 (1983); directs 
the KCC to “regulate the taking of natural gas from any and 
all common sources of supply within this state in order to 
prevent the inequitable or unfair taking of natural gas from 
a common source of supply,” Kan. Stat. Ann. §55-703(a) 
(Supp. 1987); and gives content to the concept of equitable 
taking of natural gas by obliging the KCC to regulate so that 
producers

“may produce only that portion of all the natural gas that 
may be currently produced without waste and to satisfy 
the market demands, as will permit each developed lease 
to ultimately produce approximately the amount of gas 
underlying the developed lease and currently produce 
proportionately with other developed leases in the com-
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mon source of supply without uncompensated cognizable 
drainage between separately-owned, developed leases or 
parts thereof.” Ibid.

Pursuant to statutory authority, the KCC in 1944 adopted 
the Basic Proration Order for the Hugoton field, after find-
ing that uncompensated drainage caused by disproportionate 
production had impaired the correlative rights of owners 
of developed Hugoton leases. See Basic Proration Order 
1151(d)—(f), App. 9-11. The object of the order was to fix a 
formula for determining well production quotas or “allow-
ables” at such a level that, without waste, “each developed 
lease will be enabled to currently produce its . . . allowable so 
that ultimately such developed lease will have an opportunity 
to produce approximately the amount of gas which underlies 
such lease.” App. 7; see also Basic Proration Order 1(j), 
App. 17. To this end, the KCC was to set a monthly gas pro-
duction ceiling for the Kansas-Hugoton field based on esti-
mates of market demand,1 and to assign a portion of this pro-
duction to individual wells as an allowable in an amount 
keyed to the acreage served by the well and to the well’s 
“deliverability,” or ability to put gas into a pipeline against 
pipeline pressure (a factor that increases with wellhead pres-
sure). Id., 5111(g)—(1), App. 11-22.

The Hugoton Basic Proration Order also allows for 
tolerances in the production of a well’s allowable to account 
for underproduction or overproduction, which may be caused 
by variations in demand for a producer’s gas. If a well pro-
duces less than its allowable it accrues an “underage.” If it 

1 The KCC determines market demand levels twice a year based upon an 
analysis of “reasonable, current requirements for consumption and use 
within and without the state over a six-month period, the open flow pro-
duction, a series of nominations by producers, and requirement requests 
by purchasers.” Lungren, Natural Gas Prorationing in Kansas, 57 U. 
Colo. L. Rev. 251, 257-258 (1985-1986) (footnotes omitted). The KCC 
thus does not regard itself as bound to treat pipelines’ expected takes as 
the measure of market demand for the purpose of assigning allowables.
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produces more than its allowable it accrues an “overage.” 
Kansas’ achievement of its goal that each well should have 
the opportunity eventually to produce approximately the gas 
underlying the developed lease depends upon drainage occur-
ring over time to compensate for any accrued underage or 
overage.2 At issue in this case is the constitutionality of the 
regulation the KCC adopted in 1983 to encourage production 
of, and hence compensating drainage for, vast underages that 
it found had accrued as a result of pipelines’ decisions to use 
the Hugoton field for storage while taking gas for current 
needs from elsewhere.

Prior to the 1983 amendment, the Basic Proration Order 
for the Hugoton field provided that underages were canceled 
after they reached six or nine times the monthly allowable, 
depending upon the adjusted deliverability of the well, but 
that canceled underages could readily be reinstated so as in 
effect to be available for use at any time. Id., (p), App. 
23-24.3 Under this regulatory scheme, however, the Hugo-

2 As the Kansas Supreme Court explained the process of compensatory 
drainage in this case:
“When a well is underproduced in relation to its allowable, and relative to 
the other wells which are producing their allowables, its pressure becomes 
higher. If this condition is permitted to continue over a period of time, 
drainage occurs from the underproduced well with the higher pressure to 
the low pressure area of the overproduced wells. As pressure is a major 
component in determining adjusted deliverability, the pressure differences 
result in a higher adjusted deliverability for the underproduced wells with 
a resulting increase in the current allowable. When the larger allowable 
and underage is produced, the well’s pressure drops below the other wells 
and compensating drainage occurs. After the pressure drop the adjusted 
deliverability for the well is decreased with a resulting decrease in its al-
lowable. This is the technique utilized in the attempt to keep the wells in 
balance in the long pull.” Northwest Central Pipeline Corp. v. Kansas 
Corp. Comm’n, 237 Kan. 248, 251, 699 P. 2d 1002, 1007 (1985), vacated and 
remanded, 475 U. S. 1002 (1986), on remand, 240 Kan. 638, 732 P. 2d 775 
(1987).

3 Prior to amendment, paragraph (p) provided that canceled underages
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ton field had become greatly underproduced, with noncan-
celed underages totaling 204 billion cubic feet and canceled 
and unreinstated underages totaling 314 billion cubic feet as 
of September 1, 1982. App. to Juris. Statement 74a, 76a. 
It also appeared that the field was seriously imbalanced, be-
cause some producers had accrued substantial overages dur-
ing the same period. App. 128-130.

This underproduction and imbalance resulted from a com-
bination of interrelated market, contractual, and regulatory 
factors. Kansas-Hugoton gas is substantially dedicated by 
long-term contract to five interstate pipelines, including ap-
pellant Northwest Central. These pipelines purchase gas 
from Kansas producers for transportation and resale outside 
the State. A sixth major purchaser of Kansas-Hugoton gas 
is the Kansas Power and Light Company, which buys gas for 
the intrastate market.

The interstate pipelines generally entered into their cur-
rent contracts to purchase Kansas-Hugoton gas at a time 
when the market was little developed and oligopsonic. These 
contracts usually provide for relatively low prices and do not 
contain “take-or-pay” provisions requiring the purchaser to 
pay for some minimum quantity of gas irrespective of whether 
it takes current delivery.* 4 Since these contracts were 
made, however, the gas market has gone through consider-

“ ‘will be reinstated upon verified application therefore, showing that the 
wells are in an overproduced status; that the purchaser is willing and able 
to take the amounts of gas; and that the length of time proposed by appli-
cant for the production of the amounts of gas to be reinstated is reasonable 
under the circumstances.’” App. 24.

4 Take-or-pay provisions
“essentially requir[e] [pipelines] either to accept currently a certain per-
centage of the gas each well [is] capable of producing, or to pay the contract 
price for that gas with a right to take delivery at some later time, usually 
limited in duration. Take-or-pay provisions enable sellers to avoid fluctua-
tions in cash flow and are therefore thought to encourage investment in 
well development.” Transcontinental Gas Pipe Line Corp. n . State Oil 
and Gas Bd. of Mississippi, 474 U. S. 409, 412 (1986) (Transco).
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able changes. See Pierce, State Regulation of Natural Gas 
in a Federally Deregulated Market: The Tragedy of the Com-
mons Revisited, 73 Cornell L. Rev. 15, 18-20 (1987). Fol-
lowing a period of federal maintenance of low wellhead price 
ceilings under the Natural Gas Act (NGA), 52 Stat. 821, as 
amended, 15 U. S. C. § 717 et seq., an acute shortage of natu-
ral gas during the 1970’s prompted Congress to enact the 
Natural Gas Policy Act of 1978 (NGPA), 92 Stat. 3352, 15 
U. S. C. §3301 et seq. To encourage production, the NGPA 
took wellhead sales of “new” and “high-cost” gas outside the 
coverage of the NGA, § 601(a)(1)(B), 15 U. S. C. § 3431(a) 
(1)(B), and provided instead for market-driven wellhead 
pricing, at first up to a high ceiling, and later with no ceil-
ing. See § 102(b), 15 U. S. C. § 3312(b) (new gas ceilings); 
§ 103(b), 15 U. S. C. § 3313(b) (high-cost gas ceilings); §121, 
15 U. S. C. §3331 (elimination of price controls). Many 
pipelines responded to the availability of new, higher priced 
deregulated gas by committing themselves to long-term con-
tracts at high prices that required them to take-or-pay for 
a large part of a producer’s contractually dedicated gas 
reserves. When the market dwindled in the early 1980’s, 
interstate pipelines reduced their takes under contracts with 
Kansas-Hugoton producers for “old,” low-priced gas, in large 
part because these contracts included no take-or-pay penalty. 
As a result, production from parts of the field fell. In effect, 
interstate purchasers began to use the Hugoton field for 
storage while they took gas for their immediate needs from 
elsewhere—a practice facilitated by paragraph (p) of the 
Hugoton Basic Proration Order, which permitted stored gas 
to be produced more or less at any time.

At the same time, however, Kansas-Hugoton producers 
dependent upon other purchasers in different contractual and 
market situations suffered no cutback in takes and indeed ac-
cumulated substantial overages. See Pierce, 73 Cornell L. 
Rev., at 47. For example, wells produced by Mesa Petro-
leum Company delivering gas for the intrastate market to the
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Kansas Power and Light Company were overproduced by 2.6 
billion cubic feet by late 1982. Northwest Central Pipeline 
Corp. v. Kansas Corp. Comm’n, 237 Kan. 248, 252, 699 P. 2d 
1002, 1008 (1985). See App. 128-130.

The substantial Hugoton underages and field imbalance 
prompted a KCC investigation. After conducting a hearing, 
the KCC, on February 16, 1983, issued the order challenged 
in this case, amending paragraph (p) of the Basic Proration 
Order to provide for the permanent cancellation of underages 
in certain circumstances.5 The KCC determined that the 
imbalance between overproduced and underproduced Hugo-
ton wells was causing drainage between wells that posed a 

5 Order of Feb. 16, 1983, App. to Juris. Statement 63a-80a, aff’d on re-
hearing, Order of Apr. 18, 1983, App. to Juris. Statement 81a-92a. As 
the Kansas Supreme Court explained:

“The amendments to paragraph (p) in dispute here divide the cancelled 
underage in the field into three categories: (1) underage cancelled prior to 
January 1, 1975; (2) underage cancelled between January 1, 1975, and De-
cember 31,1982; and (3) underage cancelled after December 31,1982. For 
each of the categories of underage the [KCC] established requirements to 
be met by producers seeking to have such underage reinstated. For the 
pre-1975 cancelled underage, a producer was required to make application 
for reinstatement... on or before December 31, 1983. For 1975 to 1982 
cancelled underage, reinstatment must be requested by December 31, 
1985. For underage cancelled after December 31, 1982, the producer has 
three years from the date of cancellation to apply for reinstatement. For 
any producer to request reinstatement of underage cancelled after 1974, 
the affected well must be in an overproduced status. Any underage not 
reinstated, or if reinstated not produced at the end of the alloted time 
period, will be cancelled permanently. A producer has sixty months in 
which to produce the reinstated underage.” 237 Kan., at 253, 699 P. 2d, at 
1008-1009.

The KCC has since amended paragraph (p) again, to make it easier for a 
producer to have underages reinstated and to find a buyer for its gas. The 
requirements that the well for which application for reinstatement is made 
be in an overproduced status, and that the applicant identify the purchaser 
for the gas have been removed to enhance producers’ ability to participate 
in the open “spot” market. See Order of Sept. 16, 1987, App. to Brief for 
Appellee 7a-16a.
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threat to the correlative rights of producers. The KCC fur-
ther found that, were permanent cancellation of underages 
the alternative to their timely production, existing underages 
might be reduced, future underages deterred, and balance 
restored to the field. App. to Juris. Statement 72a-75a.6 
As Mr. Ron Cook, a member of the KCC’s staff, explained in 
his testimony at the hearing, producers that had accrued sub-
stantial underages might never be able to produce them with-
out a rule change, and hence might not be able to benefit 
from their correlative rights to a proportionate share of the 
field’s reserves:

“Correlative rights have been and are currently being 
violated by the uncompensated drainage that is occur-
ring due to the unratable taking of allowables between 
offsetting leases. Future projection of gas production 
from the Hugoton Field indicate[s] that this trend of ac-
cumulating more underage and cancelled underage will 
continue for a number of years.

“There is a definite possibility that near the end of 
many of the wellsf] productive li[ves], there will be a 
tremendous amount of cancelled underage that will 
never be reinstated due to the physical inability of the 
wells to make up such underage. This will result in a 
greater violation of correlative rights, because under the 
present provisions of Paragraph P of the basic order, 
there is no incentive to reinstate cancelled underage in a 
timely manner in order to prevent the large volumes of 
underage which will be cancelled permanently at the 
time the well is abandoned.

6 The KCC also stated that the quantity of underages had simply made 
it too difficult to administer the field to achieve statutorily defined goals: 
“In the future, it will be practically impossible to ascertain the balance of 
the field if underages relate backward in perpetuity. Some sort of bench-
mark is necessary if the Commission is to effectively balance takes from the 
field.” App. to Juris. Statement 76a.
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“Therefore, it is the intent of the staff’s propos[ed 
amendment to paragraph (p)] to provide an incentive for 
the producer and purchaser to run more gas in order to 
prevent more underage being cancelled and to establish 
... a timely manner in which to begin reinstating and 
making up previously cancelled underage.” App. 35-36; 
see also Pierce, 73 Cornell L. Rev., at 47.

Thus, the purpose of the new regulation was to “instill the 
incentive for the purchasers and the producers to run more 
gas out of the field,” App. 44, in order that Kansas producers 
with underages might produce their current allowables and 
accumulated underage and obtain compensating drainage, 
id., at 49, prior to the field’s exhaustion, see id., at 48.7

7 The KCC plainly stated that its intent in adopting the 1983 amend-
ment to paragraph (p) was to protect producers’ correlative rights. But 
its attempt to explain the precise relationship between its order and such 
rights—as opposed to the explanation offered by its staff member Mr. 
Cook, quoted in the text—foundered upon a misconstruction of the Kansas 
law defining correlative rights. The KCC apparently believed the amend-
ment would protect the correlative rights of producers who were producing 
their current allowables “to participate in a given market for a given period 
of time.” Id., at 73a. Because adjusted deliverability varies with well 
pressure, see supra, at 500, and n. 2, a heavily producing operator’s share 
of the field allowable falls as its well pressure falls in relation to that 
of shut-in wells. App. to Juris. Statement 73a and 75a; see also App. 
128-129. If all wells produce their allowables, however, pressure will de-
crease uniformly over the field and these fluctuations in producers’ shares 
of field allowables—and hence in their ability to participate in the market 
at a particular time—will not occur. The KCC’s view that this was desir-
able depended upon an assumption that correlative rights inhere in current 
production, rather than in production over the life of the field. The Kan-
sas Supreme Court expressly disapproved that construction of state law in 
this case. 237 Kan., at 256-257, 699 P. 2d, at 1010-1011. The court held, 
though, that the KCC’s error did not undermine its order because the 
order did not in fact conform to the KCC’s new definition of correlative 
rights in current production (and indeed the court believed that no work-
able order could do so, since it was not possible for the KCC to “force cur-
rent equal production from all wells in the common source of supply,” id., 
at 257, 699 P. 2d, at 1011). Instead, the court decided, paragraph (p) con-
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B

The natural gas industry is subject to interlocking regula-
tion by both federal and state authorities. The NGA contin-
ues to govern federal regulation of “old” gas—gas already 
dedicated to interstate commerce when the NGPA was en-
acted and not otherwise excluded from federal regulation— 
including most Kansas-Hugoton gas. NGA § 1(b), 15 U. S. C. 
§ 717(b), provides for exclusive Federal Energy Regulatory 
Commission (FERC) jurisdiction over “the transportation of 
natural gas in interstate commerce, . . . the sale in interstate 
commerce of natural gas for resale . . . , and . . . natural-gas 
companies engaged in such transportation or sale.” This ju-
risdiction encompasses regulation of market entry through 
FERC’s authority to issue certificates of public convenience 
and necessity authorizing pipelines to transport and sell gas 
in interstate commerce, NGA §7(e), 15 U. S. C. §717f(e), 
and of market exit through FERC’s control over the aban-
donment of certificated interstate service. NGA §7(b), 15 
U. S. C. § 717f(b). FERC’s powers also extend to enforcing 
wellhead price ceilings for old gas, now set forth in §§ 104 and 
106(a) of the NGPA, 15 U. S. C. §§3314 and 3316(a); and to 
regulating other terms of sales of regulated gas for resale, 
ensuring that rates, and practices and contracts affecting 
rates, are just and reasonable. NGA §§ 4 and 5, 15 U. S. C. 
§§717c and 717d; see NGPA § 601(a), 15 U. S. C. § 3431(a). 
Pursuant to these powers FERC regulates the mix of pur-
chases by natural gas pipelines. See, e. g., Northwest Cen-
tral Pipeline Corp., 44 FERC U61,222 (1988), aff’g 33 FERC 
1Í 63,067 (1985) (finding various of appellant’s purchasing 
practices to be prudent). A pipeline’s purchase mix affects

formed to the statutory definition of correlative rights as a producer’s right 
eventually to recover the gas underlying its leases, id., at 256-257, 699 P. 
2d, at 1011, apparently for the reasons Mr. Cook stated in his testimony, 
see id., at 261-263, 699 P. 2d, at 1014-1015.
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both its costs and the prices for which it sells its gas, see, 
e. g., Columbia Gas Transmission Corp., 43 FERC 1f61,482 
(1988) (average cost of gas purchases passed through to pipe-
line’s customers), and so comes within FERC’s exclusive au-
thority under the NGA “to regulate the wholesale pricing 
of natural gas in the flow of interstate commerce from well-
head to delivery to consumers.” Maryland v. Louisiana, 
451 U. S. 725, 748 (1981).8

Section 1(b) of the NGA, 15 U. S. C. § 717(b), also ex-
pressly carves out a regulatory role for the States, however, 
providing that the States retain jurisdiction over intrastate 
transportation, local distribution, and distribution facilities, 
and over “the production or gathering of natural gas.”

Relying on Northern Natural Gas Co. v. State Corporation 
Comm’n of Kansas, 372 U. S. 84, 90-93 (1963), for the propo-
sition that the federal regulatory scheme pre-empts state 
regulations that may have either a direct or indirect effect 
on matters within federal control, Northwest Central chal-
lenged the new paragraph (p) of the Basic Proration Order on 
the grounds that, though directed to producers, it impermis-
sibly affects interstate pipelines’ purchasing mix and hence 
price structures, and requires the abandonment of gas dedi-
cated to interstate commerce, both matters within FERC’s 
jurisdiction Under the NGA. On rehearing, the KCC dis-
missed this challenge, distinguishing Northern Natural be-
cause the rule at issue there had directly regulated purchas-
ers; the purpose of the amendment to paragraph (p), on the 

8Under the NGA, FERC engaged in “‘utility-type ratemaking’ control 
over prices and supplies,” Transco, 474 U. S., at 420. Though the NGPA 
removed from affirmative federal control the wellhead price of new and 
high-cost gas, nevertheless it “did not compromise the comprehensive 
nature of federal regulatory authority over interstate gas transactions,” 
Schneidewind v. ANR Pipeline Co., 485 U. S. 293, 300, n. 6 (1988), and 
this Court held in Transco that Congress’ intent in the NGPA that the sup-
ply, the demand, and the price of deregulated gas be determined by market 
forces requires that the States still may not regulate purchasers so as to 
affect their cost structures. 474 U. S., at 422-423.



508 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

other hand, “is to prevent waste, protect the correlative 
rights of mineral interests owners and promote the orderly 
development of the field, functions clearly reserved to the 
states under the production exemption of the [NGA], The 
February 16th order does not require pipelines purchasers to 
do anything or refrain from doing anything.” App. to Juris. 
Statement 87a. On petition for judicial review, the District 
Court of Gray County, Kansas, found that the change in 
paragraph (p) would provide an incentive to purchasers to 
take more Kansas-Hugoton gas, and as a result would “cause 
a change in the ‘mix’ of natural gas which pipelines transport 
for sale many miles away.” Id., at 58a. But despite the 
new order’s probable consequences for pipeline purchasing 
practices and price structures, the District Court held that it 
fell within the production and gathering exemption of NGA 
§l(b), 15 U. S. C. § 717(b), because it was directed to gas 
producers, which were the subject of the threatened cancella-
tion of allowables. Id., at 59a. The Kansas Supreme Court 
affirmed on the same ground. Northwest Central Pipeline 
Corp. v. Kansas Corp. Comm’n, 237 Kan. 248, 699 P. 2d 1002 
(1985). It stated that the challenged order “obviously is 
intended for purchasers.” Id., at 266, 699 P. 2d, at 1017. 
Nevertheless, the court held that because the order directly 
related to producers’ allowables, and because “the matter of 
allowables must be construed to pertain to production^ t]he 
rules on underages are a part of production regulation and 
thus are not violative of the [NGA], even though purchasers 
are indirectly caught in the backwash.” Id., at 267, 699 P. 
2d, at 1017.

We vacated the Kansas Supreme Court’s judgment, North-
west Central Pipeline Corp. v. Corporation Comm’n of Kan-
sas, 475 U. S. 1002 (1986), and remanded for further con-
sideration in light of our decision in Transcontinental Pipe 
Line Corp. v. State Oil and Gas Bd. of Mississippi, 474 U. S. 
409 (1986) (Transco)—a case in which we had declared the 
post-NGPA vitality of Northern Natural's holding that state
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regulations requiring purchasers to take gas ratably from 
producers are pre-empted by the federal regulatory power 
over pipelines’ costs and purchasing patterns. See n. 8, 
supra. On remand, the Kansas Supreme Court reaffirmed 
its prior decision, distinguishing Transco, as it had Northern 
Natural, on the ground that the state regulation in that case 
governed the actions of purchasers rather than producers. 
It held that as a regulation of producers, aimed primarily 
at the production of gas rather than at its marketing, para-
graph (p), as amended, was not pre-empted. 240 Kan. 638, 
645-646, 732 P. 2d 775, 780 (1987). We noted probable juris-
diction, 486 U. S. 1021 (1988), and now affirm.

II

Congress has the power under the Supremacy Clause of 
Article VI of the Constitution to pre-empt state law. Deter-
mining whether it has exercised this power requires that we 
examine congressional intent. In the absence of explicit 
statutory language signaling an intent to pre-empt, we infer 
such intent where Congress has legislated comprehensively 
to occupy an entire field of regulation, leaving no room for the 
States to supplement federal law, Rice v. Santa Fe Elevator 
Corp., 331 U. S. 218 (1947), or where the state law at issue 
conflicts with federal law, either because it is impossible to 
comply with both, Florida Lime & Avocado Growers, Inc. v. 
Paul, 373 U. S. 132, 142-143 (1963), or because the state law 
stands as an obstacle to the accomplishment and execution of 
congressional objectives, Hines v. Davidowitz, 312 U. S. 52, 
67 (1941). See Schneidewind n . ANR Pipeline Co., 485 
U. S. 293, 299-300 (1988); Louisiana Public Service Comm’n 
v. FCC, 476 U. S. 355, 368-369 (1986); Pacific Gas & Electric 
Co. v. State Energy Resources Conservation and Develop-
ment Comm’n, 461 U. S. 190,203-204 (1983). Paragraph (p) 
of the Hugoton Basic Proration Order regulates in a field that 
Congress expressly left to the States; it does not conflict with 
the federal regulatory scheme; hence it is not pre-empted.
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A

We first consider appellant’s claim that Kansas’ paragraph 
(p) regulates in a field occupied by Congress, because it in-
trudes upon FERC’s continuing authority under the NGA 
and NGPA comprehensively to regulate the transportation 
and prices of “old” gas sold in interstate commerce and to 
oversee interstate pipelines’ purchasing mixes.

When it enacted the NGA, Congress carefully divided up 
regulatory power over the natural gas industry. It “did not 
envisage federal regulation of the entire natural-gas field to 
the limit of constitutional power. Rather it contemplated 
the exercise of federal power as specified in the Act.” FPC 
n . Panhandle Eastern Pipe Line Co., 337 U. S. 498, 502-503 
(1949). Indeed, Congress went so far in § 1(b) of the NGA, 
15 U. S. C. § 717(b), as to prescribe not only “the intended 
reach of the [federal] power, but also [to] specif[y] the areas 
into which this power was not to extend.” 337 U. S., at 503. 
Section 1(b) conferred on federal authorities exclusive juris-
diction “over the sale and transportation of natural gas in in-
terstate commerce for resale,” Northern Natural, 372 U. S., 
at 89, at the same time expressly reserving to the States the 
power to regulate, among other things “the production or 
gathering of natural gas,” that is, “the physical acts of draw-
ing gas from the earth and preparing it for the first stages of 
distribution.” Zd.,at90.

It has long been recognized that absent pre-emptive fed-
eral legislation or regulation, States may govern the produc-
tion of natural resources from a common pool, in order to 
curb waste and protect the correlative rights of owners, by 
prorating production among the various wells operating in a 
field. See Champlin Refining Co. v. Corporation Comm’n 
of Oklahoma, 286 U. S. 210 (1932); Thompson n . Consoli-
dated Gas Utilities Corp., 300 U. S. 55 (1937). The power 
“to allocate and conserve scarce natural resources” remained 
with the States after the enactment of the NGA, as a result
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of the system of dual state and federal regulation established 
in § 1(b) of that Act. Northern Natural, supra, at 93. The 
terms “production and gathering” in § 1(b) are sufficient in 
themselves to reserve to the States not merely “control over 
the drilling and spacing of wells and the like,” Colorado In-
terstate Gas Co. v. F PC, 324 U. S. 581, 603 (1945), but also 
the power to regulate rates of production over time—a key 
element, after all, in efforts to prevent waste and protect 
correlative rights. In any event, the legislative history 
of the NGA, explored at length in our decision in Panhandle 
Eastern, supra, makes plain Congress’ intent not to inter-
fere with the States’ power in that regard. The Solicitor 
of the Federal Power Commission (FPC), the predecessor of 
FERC, assured Congress that an earlier bill substantially 
similar to the NGA did “not attempt to regulate the gather-
ing rates” of gas producers, that being a matter of purely 
local concern. Hearings on H. R. 11662 before a Sub-
committee of the House Committee on Interstate and For-
eign Commerce, 74th Cong., 2d Sess., 34 (1936); see Panhan-
dle Eastern, supra, at 505, n. 7. And more generally, the 
legislative history of the NGA is replete with assurances 
that the Act “takes nothing from the State [regulatory] com-
missions: they retain all the State power they have at the 
present time,” 81 Cong. Rec. 6721 (1937); see also Panhandle 
Eastern, supra, at 509-512, and n. 15—power that included 
the proration of gas production in aid of conservation and the 
protection of correlative rights.9

In considering whether Kansas in amending paragraph (p) 
has moved into a field that Congress has marked out for com-

9 The legislative history of the NGPA also demonstrates that Congress 
viewed the States’ power to prorate production as having survived enact-
ment of the NGPA. The House Energy Committee Chairman told Con-
gress that the NGPA “does not contemplate that FERC will intrude into 
the traditional conservation functions performed by the states. This is a 
matter reserved to the state agencies who, in the exercise of their his-
torical powers, will continue to regulate such matters as . . . production 
rates.” 124 Cong. Rec. 38366 (1978).
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prehensive and exclusive federal control, we naturally must 
remember the express jurisdictional limitation on FERC’s 
powers contained in § 1(b) of the NGA. Cf. Louisiana Pub-
lic Service Comm’n, 476 U. S., at 370. That section fences 
off from FERC’s reach the regulation of rates of gas produc-
tion in “language . . . certainly as sweeping as the wording of 
the provision declaring . . . [FERC’s] role.” Ibid. The 
NGA “was designed to supplement state power and to 
produce a harmonious and comprehensive regulation of the 
industry. Neither state nor federal regulatory body was to 
encroach upon the jurisdiction of the other.” FPC v. Pan-
handle Eastern Pipeline Co., 337 U. S., at 513 (footnotes 
omitted). To avoid encroachment on the powers Congress 
intended to reserve to the States, we must be careful that we 
do not “by an extravagant . . . mode of interpretation push 
powers granted over transportation and rates so as to include 
production.” Id., at 513-514.

To find that Congress occupies the field in which Kansas’ 
regulation operates would be to engage in just such an ex-
travagant interpretation of the scope of federal power. 
Paragraph (p) is directed to the behavior of gas producers, 
and regulates their rates of production as a means of exercis-
ing traditional state control over the conservation of natural 
resources and the protection of correlative rights. To be 
sure, it specifically provides that producers’ accrued under-
ages will be canceled if not used within a certain period, and 
it is expected that this may result in pipelines making pur-
chasing decisions that have an effect on their cost structures 
and hence on interstate rates. But paragraph (p) operates 
as one element in a proration scheme of precisely the sort 
that Congress intended by § 1(b) to leave within a State’s 
authority, and in fact amounts to an effort to encourage pro-
ducers to extract the allowables assigned under that pro- 
ration scheme. It would be strange indeed to hold that 
Congress intended to allow the States to take measures to 
prorate production and set allowables in furtherance of legiti-
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mate conservation goals and in order to protect property 
rights, but that—because enforcement might have some ef-
fect on interstate rates—it did not intend that the States be 
able to enforce these measures by encouraging actual produc-
tion of allowables. In analyzing whether Kansas entered a 
pre-empted field, we must take seriously the lines Congress 
drew in establishing a dual regulatory system, and we con-
clude that paragraph (p) is a regulation of “production or 
gathering” within Kansas’ power under the NGA.

By paying due attention to Congress’ intent that the States 
might continue to regulate rates of production in aid of con-
servation goals and the protection of producers’ correlative 
rights, we may readily distinguish Northern Natural and 
Transco, upon which appellant mainly relies.10 11 In both those 
cases we held state regulations requiring gas purchasers to 
take gas ratably from producers were pre-empted, because 
they impinged on the comprehensive federal scheme regulat-
ing interstate transportation and rates. Northern Natural, 
372 U. S., at 91-93; Transco, 474 U. S., at 422-424. In 
Northern Natural, we held that ratable-take orders “inval-
idly invade[d] the federal agency’s exclusive domain” pre-
cisely because they were “unmistakably and unambiguously 
directed at purchasers.” 372 U. S., at 92 (emphasis in origi-
nal).11 Interstate pipelines operate within the field reserved 

10 Appellant would also find support for its position in Schneidewind. 
Schneidewind held that the NGA pre-empted Michigan’s regulation of se-
curities issued by interstate pipelines and other natural gas companies en-
gaged in interstate commerce because the regulation fell within an exclu-
sively federal domain. However, not only was the regulation at issue in 
that case directed to interstate gas companies, but it also had as its central 
purposes the maintenance of their rates at what the State considered a rea-
sonable level, and their provision of reliable service. 485 U. S., at 306- 
309. Unlike Kansas’ regulation here, Michigan’s could not plausibly be 
said to operate in the field expressly reserved by the NGA to the States.

11 We noted in Northern Natural that States have alternatives to pur-
chaser-directed ratable-take orders as means of checking waste and dispro-
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under the NGA for federal regulation, buying gas in one 
State and transporting it for resale in another, so inevitably 
the States are pre-empted from directly regulating these 
pipelines in such a way as to affect their cost structures. 
Ibid. Likewise in Transco, in which we considered whether 
the rule in Northern Natural had survived deregulation of 
many interstate rates by the NGPA, we held that federal au-
thority over transportation and rates—now expressed in a 
determination that rates should be unregulated and settled 
by market forces—continued to occupy the field and to pre-
empt state ratable-take orders directed to pipelines and forc-
ing upon them certain purchasing patterns. 474 U. S., at 
422-424.

In both Northern Natural and Transco, States had crossed 
the dividing line so carefully drawn by Congress in NGA 
§ 1(b) and retained in the NGPA, trespassing on federal terri-
tory by imposing purchasing requirements on interstate pipe-
lines. In this case, on the contrary, Kansas has regulated 
production rates in order to protect producers’ correlative 
rights—a matter firmly on the States’ side of that dividing 
line. To find field pre-emption of Kansas’ regulation merely 
because purchasers’ costs and hence rates might be affected 
would be largely to nullify that part of NGA § 1(b) that leaves 
to the States control over production, for there can be little if 
any regulation of production that might not have at least an 
incremental effect on the costs of purchasers in some market 
and contractual situations. Congress has drawn a brighter 
line, and one considerably more favorable to the States’ re-
tention of their traditional powers to regulate rates of pro-
duction, conserve resources, and protect correlative rights.

B
Congress’ decision that the interstate natural gas industry 

should be subject to a dual regulatory scheme must also in-

portionate taking, and specifically mentioned “proration and similar orders 
directed at producers.” 372 U. S., at 94-95, n. 12.
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form consideration of appellant’s claim that paragraph (p) is 
pre-empted because it conflicts with federal law regulating 
purchasers’ cost structures. Congress has expressly divided 
regulatory authority between the States and the Federal 
Government in NGA § 1(b), though the production and inter-
state transportation and sale of gas “has to operate as a uni-
tary enterprise.” FPC v. East Ohio Gas Co., 338 U. S. 464, 
488 (1950) (Jackson, J., dissenting). It is inevitable that "ju-
risdictional tensions [will] arise as a result of the fact that 
[state and federally regulated elements coexist within] a sin-
gle integrated system,” Louisiana Public Service Comm’n, 
476 U. S., at 375—particularly since gas is often produced 
under contracts, like those binding many Hugoton producers, 
that leave it to the purchaser to establish the rate of produc-
tion through its decisions on takes. In the integrated gas 
supply system, these jurisdictional tensions will frequently 
appear in the form of state regulation of producers and their 
production rates that has some effect on the practices or costs 
of interstate pipelines subject to federal regulation. Were 
each such effect treated as triggering conflict pre-emption, 
this would thoroughly undermine precisely the division of the 
regulatory field that Congress went to so much trouble to 
establish in § 1(b), and would render Congress’ specific grant 
of power to the States to regulate production virtually 
meaningless.

Thus, conflict-pre-emption analysis must be applied sensi-
tively in this area, so as to prevent the diminution of the role 
Congress reserved to the States while at the same time pre-
serving the federal role.12 State regulation of production 

12 Nevertheless, conflict-pre-emption analysis is to be applied, even 
though Congress assigned regulation of the production sphere to the States 
and Kansas has acted within its assigned sphere. When we declined in 
Louisiana Public Service Comm’n v. FCC, 476 U. S. 355 (1986), to reach a 
claim by the FCC that its regulation of depreciation practices pre-empted 
state depreciation rules because these were an obstacle to accomplishment 
of federal objectives, we were faced with a far different situation. In that 
case, which also involved a dual regulatory scheme, we held that in seek-
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may be pre-empted as conflicting with FERC’s authority 
over interstate transportation and rates if it is impossible to 
comply with both state and federal law; if state regulation 
prevents attainment of FERC’s goals; or if a state regula-
tion’s impact on matters within federal control is not an inci-
dent of efforts to achieve a proper state purpose. Schneide- 
wind v. ANR Pipeline, 485 U. S., at 299-300, 308-309. 
That Kansas sought to protect correlative rights and bal-
ance the Hugoton field by regulating producers in such a way 
as to have some impact on the purchasing decisions and hence 
costs of interstate pipelines does not without more result in 
conflict pre-emption; and we are not persuaded that either 
the particular nature of paragraph (p)’s effect on pipelines’ 
costs or its relationship to the attainment of legitimate state 
goals creates a conflict with federal law that requires pre-
emption.

Northwest Central has not asserted that there exists any 
conflict so direct that it is impossible for pipelines to comply 
with both paragraph (p) and with federal regulation of pur-
chasing practices and pricing.13 It does argue, however, that

ing to pre-empt state depreciation practices, the FCC had acted in an 
area over which Congress had explicitly denied it jurisdiction. Id., at 
374. Moreover, we recognized in Louisiana Public Service Comm’n that 
the possibility of jurisdictional tensions had been foreseen by Congress, 
which had established a process designed to resolve such tensions. Id., at 
375. In these circumstances, where the FCC lacked jurisdiction to act in 
the very area in which it was claiming to have power to pre-empt state 
law, and where in any event the federal statute provided a mechanism for 
resolving jurisdictional conflicts, a conflict-pre-emption analysis had no 
proper place. In the present case, however, it is argued that there is a 
potential for conflict even though each agency acts only within its assigned 
sphere, and there is no provision in the statute itself to resolve jurisdic-
tional tensions. Only by applying conflict-pre-emption analysis can we be 
assured that both state and federal regulatory schemes may operate with 
some degree of harmony.

13 Appellant’s brief may conceivably be interpreted as claiming that 
it is impossible to comply with paragraph (p) and with federal prudent- 
purchasing requirements. That claim lacks merit for the reasons set out
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Kansas’ threat to cancel underages prevents the attainment 
of FERC’s regulatory goals. Paragraph (p) imposes no pur-
chasing requirements on pipelines, but simply defines pro-
ducers’ rights to produce gas from the Kansas-Hugoton field. 
Though Kansas hopes that its redefinition of production 
rights will increase purchasers’ takes from the field, and 
though increased takes may affect pipelines’ costs, any regu-
lation of production rates by the States has potential impact 
on pipeline purchasing decisions and costs, and it is clear that 
Congress in the NGA intended federal regulation to take ac-
count of state laws defining production rights—not automati-
cally to supersede them. Supra, at 510-511. Thus the Fed-
eral Government assures us that in its continuing regulation 
of old-gas rates and in its oversight of the prudence of 
appellant’s purchase mix, FERC will recognize Kansas’ order 
as part of the environment in which appellant conducts its 
business, and will make its own decisions with that in mind. 
Brief for United States et al. as Amici Curiae 21-22.* 14 * 
There may be circumstances in which the impact of state 
regulation of production on matters within federal control is 

at n. 14, infra, but also for a more basic reason: paragraph (p) requires 
nothing of pipelines, and a state regulation that imposes no obligations on 
pipelines obviously cannot make it “impossible” for them to comply with 
federal law.

14 Appellant argues that FERC’s approval of its purchasing practices in 
the Kansas-Hugoton field as prudent, Northwest Central Pipeline Corp., 
44 FERC 1161,222 (1988), demonstrates that the KCC rule seeking to 
prompt a change in those practices conflicts with federal goals. This argu-
ment is faulty for two reasons. First, a determination that it was prudent
of Northwest Central to preserve low-cost Hugoton gas in favor of filling 
immediate needs with purchases under take-or-pay contracts in no way im-
plies that it would have been imprudent for the pipeline to purchase a dif-
ferent mix of gas. Second, FERC’s decision presupposed the continuing 
availability of stored reserves. Id., at p. 61,825. As explained in the 
text, the prudence of purchasing mixes varies with the state regulatory 
environment. A ruling that a mix purchased in one regulatory environ-
ment is prudent obviously says little if anything about what would be pru-
dent in a quite different environment.
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so extensive and disruptive of interstate commerce in gas 
that federal accommodation must give way to federal pre-
emption, but this is not one of them. Indeed, it appears that 
if paragraph (p) operates as a spur to greater production of 
low-cost Hugoton gas, this would be entirely congruous with 
current federal goals.15

The congressionally designed interplay between state and 
federal regulation under the NGA does not, however, permit 
States to attempt to regulate pipelines’ purchasing decisions 
in the mere guise of regulating production. See Schneide- 
wind, supra, at 308-309 (holding pre-empted a state law 
“whose central purpose is to regulate matters that Congress 
intended FERC to regulate”). The NGA does not require 
FERC to regulate around a state rule the only purpose of 
which is to influence purchasing decisions of interstate pipe-
lines, however that rule is labeled. Such a rule creates 
a conflict rather than demands an accommodation. Where 
state law impacts on matters within FERC’s control, the 
State’s purpose must be to regulate production or other sub-
jects of state jurisdiction, and the means chosen must at least 
plausibly be related to matters of legitimate state concern.

In this case, the KCC’s avowed purpose in adopting para-
graph (p) was to protect the correlative rights of Kansas 
producers. The protection of correlative rights is a mat-
ter traditionally for the States, often pursued through the 
regulation of production. The production regulation chosen 
by the KCC—threatening cancellation of underages to en-
courage pipelines to increase their takes from the Kansas- 
Hugoton field—was plausibly related to its stated and legiti- 16

16 FERC has itself acted to encourage the production of low-cost gas, 
changing its rules on the abandonment of dedicated reserves to allow pro-
ducers whose gas is committed to purchasers who do not wish to take it to 
sell their gas elsewhere, and attempting to give producers access to pipe-
line systems as a means of transporting their gas to willing buyers. Brief 
for United States et al. as Amici Curiae 4-5, 23. See Pierce, State Regu-
lation of Natural Gas in a Federally Deregulated Market: The Commons 
Revisited, 73 Cornell L. Rev. 15, 20 (1987).



NORTHWEST CENT. PIPELINE v. KAN. CORP. COMM’N 519

493 Opinion of the Court

mate goal of protecting correlative rights. A KCC staff 
member cogently explained how the KCC believed that the 
threat permanently to cancel allowables would improve the 
field’s balance and increase the likelihood that producers 
would eventually be able to extract the gas underlying their 
leases. Supra, at 504-505.

Appellant nevertheless suggests that the KCC’s asserted 
purpose to protect correlative rights of underproduced oper-
ators is suspect, because its regulation will worsen correl-
ative rights problems if in fact underages are cancelled. 
Brief for Appellant 30; Reply Brief for Appellant 5. It is 
true that if underages are permanently canceled, the produc-
ers who suffer cancellation may have less rather than more 
opportunity to produce the gas underlying their leases prior 
to the field’s exhaustion, absent further meliorative regula-
tion. It is also true that there was some evidence before the 
KCC suggesting that some pipelines might not increase their 
takes in response to the possible cancellation of underages, 
and that correlative rights might thus be harmed as a result 
of the new regulation. See Northwest Central Pipeline Corp. 
v. Kansas Corp. Common, 237 Kan., at 261-262, 699 P. 2d, at 
1014. The KCC’s assumption that paragraph (p) would likely 
increase production was not implausible, however, and the 
Kansas Supreme Court specifically held that although the as-
sumption was “controverted, there is evidence in the record 
to support [it].” 240 Kan., at 646, 732 P. 2d, at 780.16 We 
cannot conclude that paragraph (p) lacks a proper state pur-
pose, nor that it is so weakly related to such purpose that, 
because of its effect on federally regulated purchasing prac-
tices and pricing, it must be pre-empted. 16

16 Changes in paragraph (p) since this litigation began tend to confirm 
that the KCC is seeking to protect producers’ correlative rights. As ex-
plained in n. 5, supra, the KCC has relaxed its requirements for the rein-
statement of underages and made it easier for a producer to sell its gas.
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c
Northwest Central further argues that paragraph (p) is 

pre-empted by federal regulation of the abandonment of nat-
ural gas. Section 7(c) of the NGA, 15 U. S. C. § 717f(c), re-
quires that producers who sell natural gas to pipelines for 
resale in interstate commerce must obtain a certificate of 
public convenience and necessity from FERC. Section 7(b) 
of the Act, 15 U. S. C. §717f(b), obligates certificated pro-
ducers to continue supplying gas in the interstate market 
until FERC authorizes an abandonment. See United Gas 
Pipe Line Co. v. McCombs, 442 U. S. 529 (1979); California 
v. Southland Royalty Co., 436 U. S. 519, 523-524 (1978).17 
Although the NGPA eliminated FERC’s authority to control 
abandonment of deregulated gas, “old” Hugoton gas remains 
under FERC’s §7(b) control.18 Appellant’s claims are, first, 
that a producer’s available reserves are a factor in FERC’s 
decision whether to certificate interstate service, and that 
an abandonment of gas without FERC’s approval undercuts 
FERC’s certification process; and, second, that permanent 
cancellation of underages under paragraph (p) will lead to

17 Section 7(b) provides:
“No natural-gas company shall abandon all or any portion of its facilities 

subject to the jurisdiction of the Commission, or any service rendered by 
means of such facilities, without the permission and approval of the Com-
mission first had and obtained, after due hearing, and a finding by the 
Commission that the available supply of natural gas is depleted to the ex-
tent that the continuance of service is unwarranted, or that the present or 
future public convenience or necessity permit such abandonment.”

We have said that it is “beyond argument” that the proscription of aban-
doning “any service” rendered by facilities under federal jurisdiction 
“would include both transportation and sale” of dedicated gas reserves, 
United Gas Pipe Line Co. v. FPC, 385 U. S. 83, 87 (1966), and have noted 
that § 7(b) “simply does not admit of any exception to the statutory proce-
dure.” United Gas Pipe Line Co. v. McCombs, 442 U. S., at 536.

18 Pursuant to §§104, 106(a), and 601(a) of the NGPA, 15 U. S. C. 
§§3314, 3316(a), and 3431(a), “gas reserves dedicated to interstate com-
merce before November 8, 1978, remain subject to § 7(b) of the Natural 
Gas Act.” United Gas Pipe Line Co. v. McCombs, supra, at 536, n. 9.
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drainage from reserves dedicated to interstate commerce 
to wells operated by currently overproduced operators who 
supply the intrastate market, thus effectuating the perma-
nent abandonment of gas reserves certificated to the inter-
state market.

Insofar as appellant’s argument is that cancellation of 
underages pursuant to paragraph (p) will work an abandon-
ment through the noncompensable drainage of dedicated re-
serves, and that Kansas therefore regulates in a field Con-
gress has fully occupied, it is plainly meritless. This is so 
even if it is assumed that permanent cancellation of underage 
will in fact occur under paragraph (p), and that the KCC’s be-
lief that purchasers will instead increase their takes proves to 
have been too optimistic. The KCC’s regulation governs the 
rights of producers to take gas from the Hugoton field, and 
determining rates of production is a matter squarely within 
the State’s jurisdiction under NGA § 1(b). Supra, at 510-511. 
FERC’s abandonment authority necessarily encompasses 
only gas that operators have a right under state law to 
produce. Appellant’s premise—that the reserves of dedi-
cated leases may not be abandoned without FERC ap-
proval—thus fails to support the conclusion it draws, for ex-
actly what the producible reserves underlying a lease at any 
given moment consist in is a question of state law, settled in 
Kansas by the KCC’s assignment of allowables and by its 
regulation of tolerances in producing those allowables.19

Nor is there merit to appellant’s argument interpreted as a 
claim that paragraph (p) stands as an obstacle to the objec-
tive Congress sought to attain when it gave FERC authority 
over certification and abandonment—“to assure the public a 
reliable supply of gas.” United Gas Pipe Line Co. v. Mc-

19 The United States suggests that appellant’s premise is false, as well as 
its conclusion, because gas is not dedicated and so subject to FERC’s aban-
donment authority until it is actually produced at the wellhead. Brief for 
United States et al. as Amici Curiae 24-25. As appears in the text, we 
find no need to consider this contention.
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Combs, supra, at 536. Unless clear damage to federal goals 
would result, FERC’s exercise of its authority must accom-
modate a State’s regulation of production. Here, Kansas is 
seeking to ensure that producers in fact have an opportunity 
to produce all the reserves underlying their leases before the 
Hugoton field is exhausted, by encouraging timely produc-
tion. If a producer’s gas is dedicated to interstate com-
merce, the effect Kansas reasonably hopes to achieve by 
paragraph (p) is that the dedicated gas will in fact be ex-
tracted and so will enter interstate commerce. That goal is 
entirely harmonious with the aim of federal certification and 
control of abandonment.

Ill
Northwest Central also argues that paragraph (p) of the 

Basic Proration Order violates the Commerce Clause. Its 
first claim is that the KCC’s regulation amounts to per se un-
constitutional economic protectionism. Appellant contends 
that whatever the pipelines’ reactions to the regulation, Kan-
sas interests will benefit, and at the expense of interstate 
pipelines or of producers in other States. If the threat to 
cancel underages coerces interstate pipelines into increasing 
their takes from Kansas-Hugoton producers, those purchas-
ers will have to take less gas from producers in other States. 
If, on the other hand, interstate pipelines fail to increase 
their takes in response to paragraph (p), then underages will 
permanently be canceled, and interstate purchasers will be 
unable as a result to obtain compensating drainage for the 
substantial overages that producers for the Kansas intrastate 
market have accrued. Alternatively, Northwest Central as-
serts that even if not a per se violation of the Commerce 
Clause, paragraph (p) must nevertheless be struck down 
upon application of the balancing test set forth in Pike v. 
Bruce Church, Inc., 397 U. S. 137, 142 (1970). Neither ar-
gument persuades us.20

“Northwest Central asserts, as part of its argument that paragraph (p) 
violates the Commerce Clause, that the KCC has discriminated against 
interstate purchasers by setting allowables in excess of their market
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We have applied a “virtually per se rule of invalidity” 
against state laws that amount to “simple economic protec-
tionism,” Philadelphia v. New Jersey, 437 U. S. 617, 624 
(1978), and have found such protectionism when a state law 
“directly regulates or discriminates against interstate com-
merce, or when its effect is to favor in-state economic inter-
ests over out-of-state interests,” Brown-Forman Distillers 
Corp. v. New York State Liquor Authority, 476 U. S. 573, 
579 (1986). See also Minnesota v. Clover Leaf Creamery 
Co., 449 U. S. 456, 471-472 (1981). On its face, paragraph 
(p) is neutral, providing for the cancellation of underages of 
producers irrespective of whether they supply the intrastate 
or interstate market. In that respect it is entirely unlike the 
statute we struck down in Pennsylvania v. West Virginia, 
262 U. S. 553 (1923), which required pipelines to meet the 
demand of local consumers before supplying the interstate 
market. If paragraph (p) is unconstitutional per se, it must 
therefore be because of its effects.

The effects appellant suggests paragraph (p) might have on 
interstate commerce would be incident, however, to Kansas’ 
efforts to regulate production to prevent waste and protect 
correlative rights—under the powers saved to the States in 
NGA §l(b), 15 U. S. C. §717(b),—by prorating production, 
setting allowables, and encouraging their production. See 
supra, at 510-511. Any regulatory encouragement to pro-
duce allowables in a timely manner may impact on a pur-
chaser’s distribution of its takes as among the producing 
States, as the purchaser reacts in light of its contractual and

demands. Appellant claims this has resulted in large underages for inter-
state producers, while operators supplying the intrastate market have 
been able to overproduce and create drainage in their favor; and that the 
effect of paragraph (p) is to cement this discrimination for all time by pre-
venting interstate operators from producing their underages and so ob-
taining compensating drainage. We note, however, as did the Kansas Su-
preme Court, Northwest Central Pipeline Co. v. Kansas Corp. Comm’n, 
237 Kan., at 257, 699 P. 2d, at 1011, that Northwest Central did not in this 
case challenge the level at which allowables were set, and that the KCC’s 
calculation of allowables is not in issue here.
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market situations, and of federal and other States’ regula-
tions. Congress cannot but have contemplated that state 
oversight of production would have some effect on interstate 
commerce. There would be little point to § l(b)’s reservation 
to the States of power over production rates if the inevitable 
repercussions of States’ exercise of this power in the arena of 
interstate commerce meant a State could not constitutionally 
enforce its proration orders. We are not prepared to render 
meaningless Congress’ sweeping saving of power over pro-
duction to the States by holding that a regulation intended 
to protect correlative rights by encouraging production of 
allowables, aimed at producers and requiring nothing of pur-
chasers, per se violates the dormant Commerce Clause be-
cause purchasers have to take it into account in deciding 
whence to take gas and may as a result increase takes from 
in-state producers. Cf. Prudential Ins. Co. v. Benjamin, 
328 U. S. 408, 421-427 (1946) (recognizing Congress’ power 
to specify that state action affecting interstate commerce 
does not violate the Commerce Clause).

Moreover, current federal policy is to encourage the pro-
duction of low-cost gas, so that were paragraph (p) to in-
crease takes from Kansas at the expense of States producing 
more costly gas, this would not according to FERC disrupt 
interstate commerce, but would improve its efficiency. See 
supra, at 518, and n. 15. “It thus appears that whatever ef-
fect the operation of [paragraph (p)] may have on interstate 
commerce, it is one which it has been the policy of Congress 
to aid and encourage through federal agencies in conformity 
to the [NGA and NGPA].” Parker n . Brown, 317 U. S. 341, 
368 (1943). In Parker, we rejected a Commerce Clause chal-
lenge to a state regulation adopted under powers reserved to 
the States to control agricultural production. Though the 
regulation had an effect on interstate commerce, that effect 
was not “greater than or substantially different in kind from 
that contemplated by . . . programs authorized by federal 
statutes.” Ibid. We held that in light of that congruity, we
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could not “say that the effect of the state program on inter-
state commerce is one which conflicts with Congressional pol-
icy or is such as to preclude the state from this exercise of its 
reserved power to regulate domestic agricultural produc-
tion.” Ibid. We reach a similar conclusion here.

It is true that Kansas may fail in its efforts to encourage 
production of underages by threatening their cancellation, 
and noncompensable drainage to producers for the intrastate 
market may occur in consequence, absent further corrective 
regulation. But whether events will take this turn is a mat-
ter of pure speculation, cf. Brown-Forman Distillers, supra, 
at 583, contingent upon whether interstate purchasers, an-
alyzing a multitude of market, regulatory, and contractual 
factors, decide it is economically beneficial to disregard Kan-
sas’ incentive timely to produce allowables. The Kansas 
Supreme Court held that the KCC’s assumption that para-
graph (p) likely would lead to increased takes by interstate 
purchasers was supported by evidence in the record, and any 
diversion of gas to the intrastate markets that might follow 
the cancellation of underages would be an unwanted, unex-
pected, and incidental effect of the KCC’s legitimate en-
deavor to regulate production in the service of correlative 
rights. To strike down the KCC’s production regulation as 
per se unconstitutional on the basis of such indirect and spec-
ulative effects on interstate commerce “would not accomplish 
the effective dual regulation Congress intended, and would 
permit appellant to prejudice substantial local interests. 
This is not compelled by the . . . Commerce Clause of the 
Constitution.” Panhandle Eastern Pipe Line Co. v. Michi-
gan Public Service Comm’n, 341 U. S. 329, 337 (1951).

Even if not per se unconstitutional, a state law may violate 
the Commerce Clause if it fails to pass muster under the bal-
ancing test outlined in Pike v. Bruce Church, Inc. Provided 
the challenged law “regulates evenhandedly to effectuate a 
legitimate local public interest,” however, “and its effects on 
interstate commerce are only incidental, it will be upheld un-
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less the burden imposed on such commerce is clearly exces-
sive in relation to the putative local benefits.” 397 U. S., at 
142. Paragraph (p) of the Hugoton Proration Order applies 
evenhandedly, without regard to whether a producer sup-
plies the intrastate or interstate market, see Minnesota v. 
Clover Leaf Creamery Co., 449 U. S., at 471-472, and is an 
exercise of Kansas’ traditional and congressionally recog-
nized power over gas production. The paragraph’s intended 
effect of increasing production from the Hugoton field, even 
granting that reduced takes from other States would result, 
is not “clearly excessive” in relation to Kansas’ substantial 
interest in controlling production to prevent waste and pro-
tect correlative rights; and the possibility that paragraph (p) 
may result in the diversion of gas to intrastate purchasers is 
too impalpable to override the State’s weighty interest. We 
likewise reject Northwest Central’s claim that paragraph (p) 
must be invalidated under Pike, supra, at 142, because Kan-
sas could have achieved its aims without burdening interstate 
commerce simply by establishing production allowables in 
line with Northwest Central’s conception of market demand 
levels. Appellant has not challenged the KCC’s determina-
tion of allowables, see n. 19, supra, and it identifies noth-
ing in the record in this proceeding that could provide an 
adequate basis for determining that the KCC might have 
achieved its goals as effectively had it adopted a different 
formula for setting allowables, with a different approach to 
calculating market demand.

Paragraph (p) of the KCC’s Basic Proration Order for the 
Hugoton field violates neither the Supremacy nor the Com-
merce Clause of the Constitution, and the judgment of the 
Kansas Supreme Court is

Affirmed.
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Petitioner—a language instructor for the Defense Language Institute, a 
federal agency—was not a union member but was within a bargaining 
unit for which respondent union was the exclusive bargaining agent. 
He was promoted to a reopened “course developer” position, which had 
previously been occupied by one Kuntelos, who was demoted when the 
Institute first abolished the position. After respondent agreed to arbi-
trate on behalf of Kuntelos (who was a member of its board) and success-
fully argued that the position should be declared vacant for refilling, the 
Institute reassigned the job to Kuntelos, demoted petitioner, and denied 
his direct protest. Respondent refused to prosecute petitioner’s griev-
ances because of a perceived conflict of interest with its previous Kun-
telos advocacy. Petitioner then filed unfair labor practice charges with 
the Federal Labor Relations Authority (FLRA), alleging, inter alia, 
that respondent had breached its duty of fair representation. The 
FLRA’s General Counsel upheld this charge and ordered that a com-
plaint be issued against respondent, which entered into a settlement 
whereby it posted notice guaranteeing representation to all employees 
seeking a single position. When the General Counsel rejected petition-
er’s contention on appeal that the settlement provided him no relief, he 
filed a damages suit in the District Court, which held that his charge 
against respondent was judicially cognizable, since the grant of exclusive 
union representation contained in the Civil Service Reform Act of 1978 
(CSRA or Act) impliedly gives federal employees a private right of ac-
tion to safeguard their right to fair representation. However, the Court 
of Appeals reversed the judgment for petitioner, stating that the 
CSRA’s statutory scheme, which creates both an express duty of fair 
representation and a remedy in the FLRA for infringement of this duty, 
precludes implication of a parallel right to sue in federal court.

Held: Title VII of the CSRA does not confer on federal employees a pri-
vate cause of action against a breach by a union representing such em-
ployees of its statutory duty of fair representation. Pp. 531-537.

(a) Title Vil’s express language does not create a private cause of 
action, and there is nothing in the Act’s language, structure, or legisla-
tive history from which a congressional intent to provide such a remedy 
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can be implied. In fact, Title Vil’s provisions demonstrate that Con-
gress vested exclusive enforcement authority over the duty of fair 
representation in the FLRA and its General Counsel, since the Title 
renders a breach of that duty an unfair labor practice, which is ad-
judicated by the FLRA upon the General Counsel’s complaint, and since 
the Title provides recourse to the courts in only three instances, none 
of which directly relate to the enforcement of the duty of fair repre-
sentation. To hold that the district courts must entertain such cases 
in the first instance would seriously weaken the congressional scheme. 
Pp. 532-534.

(b) A congressional intent to provide a private CSRA cause of action 
cannot be implied from that Act’s similarities to the National Labor Re-
lations Act (NLRA) and the Railway Labor Act, under which this Court 
has recognized implicit judicial causes of action to enforce the fair repre-
sentation duty in the private sector. Unlike the CSRA, neither of those 
statutes expressly recognizes that duty or provides any administrative 
remedy for its enforcement. Furthermore, the implication in Vaca v. 
Sipes, 386 U. S. 171, of a private NLRA cause of action was intended to 
preserve courts’ pre-existing jurisdiction to enforce the fair representa-
tion duty after the National Labor Relations Board tardily assumed ju-
risdiction, whereas, under the pre-CSRA regulatory scheme, there was 
no equivalent judicial role. Moreover, Vaca and earlier cases stressed 
that it was critical that unions represent all employees in good faith, 
since the pertinent statutes deprived bargaining unit employees of their 
individual rights to bargain by providing for exclusive bargaining agents. 
In contrast, federal employment does not rest on contract in the private 
sector sense; the deprivation a federal employee suffers from the election 
of a bargaining agent—if there is such a deprivation—is not clearly com-
parable to the private sector predicament; and the collective-bargaining 
mechanisms created by Title VII do .not deprive employees of remedies 
otherwise provided by statute or regulation. Vaca also rested in part on 
the fact that private collective-bargaining contracts were enforceable in 
the courts under § 301 of the Labor Management Relations Act, whereas 
no provision equivalent to § 301 exists in the CSRA. Pp. 534-536.

821 F. 2d 1389, affirmed.

Whit e , J., delivered the opinion for a unanimous Court.

Thomas R. Duffy argued the cause for petitioner. With 
him on the briefs were Glenn M. Taubman and Todd G. 
Brower.

H. Stephen Gordon argued the cause for respondent. 
With him on the brief were David Silberman and Laurence 
Gold.
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Richard G. Taranto argued the cause for the United States 
as amicus curiae urging affirmance. With him on the brief 
were Solicitor General Fried, Deputy Solicitor General Wal-
lace, William E. Persina, and Arthur A. Horowitz*

Justi ce  Whit e  delivered the opinion of the Court.

The question before the Court is whether Title VII of the 
Civil Service Reform Act of 1978 (CSRA or Act), 5 U. S. C. 
§ 7101 et seq. (1982 ed. and Supp. IV), confers on federal em-
ployees a private cause of action against a breach by a union 
representing federal employees of its statutory duty of fair 
representation. Because we decide that Congress vested 
exclusive enforcement authority over this duty in the Federal 
Labor Relations Authority (FLRA) and its General Counsel, 
we agree with the Court of Appeals that no private cause of 
action exists. Hence we affirm.

Petitioner, Efthimios Karahalios, is a Greek language in-
structor for the Defense Language Institute/Foreign Lan-
guage Center, Presidio of Monterey, California (Institute). 
Karahalios was not a union member but was within a bargain-
ing unit of professional employees for which respondent, the 
National Federation of Federal Employees, Local 1263 
(Union), was the exclusive bargaining agent. In 1976, the 
Institute reopened its “course developer” position, for which 
opening Karahalios applied. Previously, the position had 
been occupied by one Simon Kuntelos, who had been demoted 
to instructor in 1971, when the Institute first abolished the 
course developer position. Because Kuntelos declined to 
seek the reopened job through the competitive application 
process, Karahalios won the position after scoring 81 on the 
required examination.

Kuntelos filed a grievance, asserting that the Institute’s 
job award to Karahalios infringed the collective-bargaining 
agreement, and that Kuntelos should have been assigned the 

*Gregory (XDuden and Elaine Kaplan filed a brief for the National 
Treasury Employees Union as amicus curiae urging affirmance.
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position without a competitive application process. The 
Union agreed to arbitrate on behalf of Kuntelos (a Union 
board member), and successfully argued that the position be 
declared vacant for refilling. Because promotion selection 
procedures had altered, Kuntelos was permitted consider-
ably more time on the examination. He scored 83, and in 
May 1978, the Institute reassigned the course developer 
opening to Kuntelos and demoted Karahalios to instructor-
ship status.

The Institute denied Karahalios’ direct protest against the 
substitution; likewise, the Union refused to prosecute his 
grievances because of a perceived conflict of interest with its 
previous Kuntelos advocacy. Karahalios filed unfair labor 
practice charges with the FLRA challenging both adverse 
decisions: He alleged, first, that the Institute violated its 
collective-bargaining agreement; and, second, that the Union 
breached its duty of fair representation. The General Coun-
sel of the FLRA upheld Karahalios’ second charge, and or-
dered that a complaint be issued against the Union. The 
Union and the FLRA’s Regional Director, however, entered 
into a settlement whereby the Union posted notice guaran-
teeing representation to all employees seeking a single posi-
tion. The General Counsel rejected Karahalios’ contention 
on appeal that the settlement provided him no relief.

Karahalios then filed a damages suit in the District Court, 
restating his charges against the Institute and the Union. 
The District Court, in its first of three published orders, dis-
missed on jurisdictional grounds Karahalios’ claim against the 
Institute, but declared judicially cognizable his unfair labor 
practice charge against the Union. Specifically, the District 
Court held that 28 U. S. C. § 1331 supports jurisdiction be-
cause the CSRA’s grant of exclusive union representation 
impliedly supplies to federal employees a private right of ac-
tion to safeguard their right to fair representation. After 
trial, the District Court ruled that the Union’s actions—nota-
bly its decisions to arbitrate for Kuntelos without consulting,
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or even notifying, Karahalios, and, subsequently, to refuse to 
represent Karahalios—breached its duty of fair representa-
tion owed to him. The court confined damages to attorney’s 
fees, however, explaining that both applicants were too simi-
larly matched to allow judicial distinction.

The Court of Appeals reversed, stating that the CSRA’s 
statutory scheme, which creates both an express duty of fair 
representation and a remedy in the FLRA for infringement 
of this duty, precludes implication of a parallel right to sue in 
federal courts. We granted Karahalios’ petition for certio-
rari. 486 U. S. 1041 (1988).

Prior to 1978, labor relations in the federal sector were 
governed by a 1962 Executive Order administered by a Fed-
eral Labor Relations Council whose decisions were not sub-
ject to judicial review. Bureau of Alcohol, Tobacco & Fire-
arms v. FLRA, 464 U. S. 89, 91-92 (1983). Since 1978, Title 
VII of the CSRA has been the controlling authority. Of par-
ticular relevance here, 5 U. S. C. § 7114(a)(1) provides that a 
labor organization that has been accorded the exclusive right 
of representing employees in a designated unit “is responsi-
ble for representing the interests of all employees in the unit 
it represents without discrimination and without regard to 
labor organization membership.”1 This provision is “virtu-
ally identical” to that found in the Executive Order and is the 
source of the collective-bargaining agent’s duty of fair repre-
sentation. See National Federation of Federal Employees, 
Local Uf53, 23 F. L. R. A. 686, 690 (1986).* 2 This duty also 

'Section 7114(a)(1) reads, in full: “A labor organization which has been 
accorded exclusive recognition is the exclusive representative of the em-
ployees in the unit it represents, and is entitled to act for, and negotiate 
collective bargaining agreements covering, all employees in the unit. An 
exclusive representative is responsible for representing the interests of all 
employees in the unit it represents without discrimination and without 
regard to labor organization membership.”

2 The Executive Order precursor provision likewise was interpreted to 
impose on federal unions the duty of fair representation. See National 
Federation of Federal Employees, Local H.53, 23 F. L. R. A., at 690.
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parallels the fair representation obligation of a union in the 
private sector that has been found implicit in the National 
Labor Relations Act (NLRA), 49 Stat. 449, as amended, 29 
U. S. C. § 151 et seq. (1982 ed. and Supp. IV), and the Rail-
way Labor Act (RLA), 44 Stat. 577, as amended, 45 U. S. C. 
§ 151 et seq. See Vaca v. Sipes, 386 U. S. 171, 180-183 
(1967); Steele v. Louisville & Nashville R. Co., 323 U. S. 
192, 205-207 (1944).

Title VII also makes it clear that a breach of the duty of 
fair representation is an unfair labor practice, for it provides 
that it is “an unfair labor practice for a labor organization . . . 
to otherwise fail or refuse to comply with any provision of 
this chapter.” § 7116(b)(8). Under §7118, unfair labor 
practice complaints are adjudicated by the FLRA, which is 
authorized to order remedial action appropriate to carry out 
the purposes of Title VII, including an award of backpay 
against either the agency or the labor organization that has 
committed the unfair practice.

There is no express suggestion in Title VII that Congress 
intended to furnish a parallel remedy in a federal district 
court to enforce the duty of fair representation. The Title 
provides recourse to the courts in only three instances: with 
specified exceptions, persons aggrieved by a final FLRA 
order may seek review in the appropriate court of appeals, 
§ 7123(a); the FLRA may seek judicial enforcement of its 
orders, § 7123(b); and temporary injunctive relief is available 
to the FLRA to assist it in the discharge of its duties, 
§ 7123(d).

Petitioner nevertheless insists that a cause of action to en-
force the Union’s fair representation duty should be implied. 
Such a claim poses an issue of statutory construction: The “ul-
timate issue is whether Congress intended to create a private 
cause of action,” California v. Sierra Club, 451 U. S. 287, 
293 (1981) (citations omitted); see also Touche Ross & Co. n . 
Redington, 442 U. S. 560, 569 (1979). Unless such “congres-
sional intent can be inferred from the language of the statute,
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the statutory structure, or some other source, the essential 
predicate for implication of a private remedy simply does not 
exist.” Thompson v. Thompson, 484 U. S. 174 (1988). It is 
also an “elemental canon” of statutory construction that 
where a statute expressly provides a remedy, courts must be 
especially reluctant to provide additional remedies. Trans- 
america Mortgage Advisers, Inc. n . Lewis, 444 U. S. 11, 19 
(1979). In such cases, “[i]n the absence of strong indicia of 
contrary congressional intent, we are compelled to conclude 
that Congress provided precisely the remedies it considered 
appropriate.” Middlesex County Sewerage Authority v. Sea 
Clammers, 453 U. S. 1, 15 (1981); see also Massachusetts 
Mutual Life Ins. Co. v. Russell, 473 U. S. 134, 147 (1985); 
Northwest Airlines, Inc. v. Transport Workers, 451 U. S. 77, 
93 (1981).

These guideposts indicate that the Court of Appeals was 
quite correct in concluding that neither the language nor the 
structure of the Act shows any congressional intent to pro-
vide a private cause of action to enforce federal employees 
unions’ duty of fair representation. That duty is expressly 
recognized in the Act, and an administrative remedy for its 
breach is expressly provided for before the FLRA, a body 
created by Congress to enforce the duties imposed on agen-
cies and unions by Title VII, including the duty of fair repre-
sentation. Nothing in the legislative history of Title VII has 
been called to our attention indicating that Congress contem-
plated direct judicial enforcement of the union’s duty. In-
deed, the General Counsel of the FLRA was to have exclu-
sive and final authority to issue unfair labor practice 
complaints, and only those matters mentioned in § 7123 were 
to be judicially reviewable. H. R. Rep. No. 95-1403, p. 52 
(1978). All complaints of unfair labor practices were to be 
filed with the FLRA. S. Rep. No. 95-969, p. 107 (1978). 
Furthermore, Title VII contemplates the arbitration of un-
settled grievances, but a House proposal that the duty to ar-
bitrate could be enforced in federal court in the first instance 
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was ultimately rejected. See H. R. Conf. Rep. No. 95- 
1717, p. 157 (1978). There exists no equivalent to §301 of 
the Labor Management Relations Act, 1947 (LMRA), 61 
Stat. 156, 29 U. S. C. § 185, which permits judicial enforce-
ment of private collective-bargaining contracts.

Petitioner, however, relies on another source to find the 
necessary congressional intent to provide him with a cause of 
action. Petitioner urges that Title VII was modeled after 
the NLRA and that the authority of the FLRA was meant to 
be similar to that of the National Labor Relations Board 
(NLRB). Because this Court found implicit in the NLRA a 
private cause of action against unions to enforce their fair 
representation duty even after the NLRB had construed the 
NLRA to make a breach of the duty an unfair labor practice, 
petitioner argues that Congress must have intended to pre-
serve this judicial role under Title VIL Much of the argu-
ment rests on our decision in Vaca v. Sipes, supra. There 
are, however, several difficulties with this argument.

In the first place, Title VII is not a carbon copy of the 
NLRA, nor is the authority of the FLRA the same as that of 
the NLRB. The NLRA, like the RLA, did not expressly 
make a breach of the duty of fair representation an unfair 
labor practice and did not expressly provide for the enforce-
ment of such a duty by the NLRB. That duty was implied 
by the Court because members of bargaining units were 
forced to accept unions as their exclusive bargaining agents. 
Because employees had no administrative remedy for a 
breach of the duty, we recognized a judicial cause of action on 
behalf of the employee. This occurred both under the RLA, 
Steele v. Louisville & Nashville R. Co., supra; Trainmen v. 
Howard, 343 U. S. 768 (1952), and also under the LMRA, 
Syres v. Oil Workers, 350 U. S. 892 (1955); Vaca v. Sipes, 
supra. Very dissimilarly, Title VII of the CSRA not only 
expressly recognizes the fair representation duty but also 
provides for its administrative enforcement.
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To be sure, prior to Vaca, the NLRB had construed §§ 7 
and 8(b) of the NLRA to impose a duty of fair representation 
on union bargaining agents and to make its breach an unfair 
labor practice. See Miranda Fuel Co., 140 N. L. R. B. 181 
(1962), enf. denied, NLRB v. Miranda Fuel Co., 326 F. 2d 
172 (CA2 1963). The issue in Vaca, some years later, was 
whether, in light of Miranda Fuel Co., the courts still had 
jurisdiction to enforce the unions’ duty. As we understood 
our inquiry, it was whether Congress, in enacting §8(b) in 
1947, had intended to oust the courts of their role of enforc-
ing the duty of fair representation implied under the NLRA. 
We held that the “tardy assumption” of jurisdiction by the 
NLRB was insufficient reason to abandon our prior cases, 
such as Syres.

In the case before us, there can be no mistaking Congress’ 
intent to create a duty previously without statutory basis, 
and no mistaking the authority of the FLRA to enforce that 
duty. Also, because the courts played no role in enforc-
ing a union’s fair representation duty under Executive Order 
No. 11491 §10e, 3 CFR 861 (1966-1970 Comp.), and subse-
quent amended orders, under the pre-CSRA regulatory re-
gime, there was not in this context any pre-existing judicial 
role that at least arguably Congress intended to preserve.3 

Moreover, in Vaca and the earlier cases, it was stressed 
that by providing for exclusive bargaining agents, the perti-
nent statutes deprived bargaining unit employees of their in-
dividual rights to bargain for wages, hours, and working con-
ditions. Hence it was critical that unions be required to 
represent all in good faith. Again, Title VII operates in a 
different context. As the United States as amicus explains, 
federal employment does not rest on contract in the private 
sector sense; nor is it clear that the deprivation a federal em-
ployee suffers from the election of a bargaining agent—if 

3 Because such orders were not legislative, courts generally refused 
judicial enforcement. See, e. g., Kuhn v. National Association of Letter 
Carriers, Branch 5, 570 F. 2d 757, 760-761 (CA8 1978).
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there is such a deprivation—is comparable to the private 
sector predicament. Moreover, the collective-bargaining 
mechanisms created by Title VII do not deprive employees of 
recourse to any of the remedies otherwise provided by stat-
ute or regulation. See the CSRA, 5 U. S. C. §§ 7114(a)(5) 
and 7121(e)(1).

We also note that Vaca rested in part on the fact that 
private collective-bargaining contracts were enforceable in 
the federal courts under LMRA §301. Because unfair 
representation claims most often involve a claim of breach by 
the employer and since employers are suable under § 301, the 
implied fair representation cause of action allows claims 
against an employer and a union to be adjudicated in one ac-
tion. Section 301 has no equivalent under Title VII; there is 
no provision in that Title for suing an agency in federal court.

We therefore discern no basis for finding congressional 
intent to provide petitioner with a cause of action against the 
Union. Congress undoubtedly was aware from our cases 
such as Cort v. Ash, 422 U. S. 66 (1975), that the Court had 
departed from its prior standard for resolving a claim urging 
that an implied statutory cause of action should be recog-
nized, and that such issues were being resolved by a straight-
forward inquiry into whether Congress intended to provide a 
private cause of action. Had Congress intended the courts 
to enforce a federal employees union’s duty of fair represen-
tation, we would expect to find some evidence of that intent 
in the statute or its legislative history. We find none. Just 
as in United States v. Fausto, 484 U. S. 439, 445 (1988), we 
held that the CSRA’s “integrated scheme of administrative 
and judicial review” foreclosed an implied right to Court of 
Claims review, we follow a similar course here. See also 
Bush v. Lucas, 462 U. S. 367, 388 (1983). To be sure, courts 
play a role in CSRA § 7116(b)(8) fair representation cases, 
but only sitting in review of the FLRA. To hold that the 
district courts must entertain such cases in the first instance 
would seriously undermine what we deem to be the congres-
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sional scheme, namely to leave the enforcement of union and 
agency duties under the Act to the General Counsel and the 
FLRA and to confine the courts to the role given them under 
the Act.

Accordingly the judgment of the Court of Appeals is

Affirmed.
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BLANTON et  al . v. CITY OF NORTH LAS VEGAS, 
NEVADA

CERTIORARI TO THE SUPREME COURT OF NEVADA

No. 87-1437. Argued January 9, 1989—Decided March 6, 1989

Under Nevada law, a first-time offender convicted of driving under the in-
fluence of alcohol (DUI) faces up to six months of incarceration or, in the 
alternative, 48 hours of community work while identifiably dressed as a 
DUI offender. In addition, the offender must pay a fine of up to $1,000, 
attend an alcohol abuse education course, and lose his license for 90 days. 
Penalties increase for repeat offenders. Petitioners, first-time offend-
ers, were charged with DUI in separate incidents. The Municipal Court 
denied each petitioner’s demand for a jury trial. On appeal, the Judicial 
District Court again denied petitioner Blanton’s request but granted pe-
titioner Fraley’s. The Nevada Supreme Court remanded both cases, 
concluding that the Federal Constitution does not guarantee a right to a 
jury trial for a DUI offense.

Held: There is no Sixth Amendment right to a trial by jury for persons 
charged under Nevada law with DUI. This Court has long held that 
petty crimes or offenses are not subject to the Sixth Amendment jury 
trial provision. The most relevant criterion for determining the serious-
ness of an offense is the severity of the maximum authorized penalty 
fixed by the legislature. Under this approach, when an offense carries a 
maximum prison term of six months or less, as DUI does under Nevada 
law, it is presumed to be petty unless the defendant can show that any 
additional statutory penalties, viewed in conjunction with the maximum 
authorized period of incarceration, are so severe that they clearly reflect 
a legislative determination that the offense is a “serious” one. Under 
this test, it is clear that the Nevada Legislature does not view DUI as a 
serious offense. It is immaterial that a first-time DUI offender may 
face a minimum prison term or that some offenders may receive the max-
imum prison sentence, because even the maximum prison term does not 
exceed the constitutional demarcation point of six months. Likewise, 
the 90-day license suspension is irrelevant if it runs concurrently with 
the prison term. The 48 hours of community service in the specified 
clothing, while a source of embarrassment, is less embarrassing and less 
onerous than six months in jail. Also, the $1,000 fine is well below the 
$5,000 level set by Congress in its most recent definition of a petty
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offense, while increased penalties for recidivists are commonplace and 
are not faced by petitioners. Pp. 541-545.

103 Nev. 623, 748 P. 2d 494, affirmed.

Marsh al l , J., delivered the opinion for a unanimous Court.

John J. Graves, Jr., argued the cause for petitioners. 
With him on the briefs was John G. Watkins.

Mark L. Zalaoras argued the cause for respondent. With 
him on the brief was Roy A. Woofter. *

Justi ce  Marsha ll  delivered the opinion of the Court.
The issue in this case is whether there is a constitutional 

right to a trial by jury for persons charged under Nevada law 
with driving under the influence of alcohol (DUI). Nev. 
Rev. Stat. §484.379(1) (1987). We hold that there is not.

DUI is punishable by a minimum term of two days’ impris-
onment and a maximum term of six months’ imprisonment. 
§484.3792(l)(a)(2). Alternatively, a trial court may order 
the defendant “to perform 48 hours of work for the commu-
nity while dressed in distinctive garb which identifies him as 
[a DUI offender].” Ibid. The defendant also must pay a 
fine ranging from $200 to $1,000. § 484.3792(l)(a)(3). In ad-
dition, the defendant automatically loses his driver’s license 
for 90 days, §483.460(l)(c),1 and he must attend, at his own 

*Dan C. Bowen and John A. Powell filed a brief for the American Civil 
Liberties Union et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the United States 
by Solicitor General Fried, Acting Assistant Attorney General Dennis, 
Deputy Solicitor General Bryson, Michael R. Lazerwitz, and Louis M. 
Fischer; for the State of Nevada by Brian McKay, Attorney General, and 
Brian Randall Hutchins, Chief Deputy Attorney General; for the State of 
New Jersey by W. Cary Edwards, Attorney General, and Boris Moczula, 
Larry R. Etzweiler, and Cherrie Madden Black, Deputy Attorneys Gen-
eral; for the city of Las Vegas, Nevada, by George F. Ogilvie; and for the 
Louisiana District Attorneys Association by Dorothy A. Pendergast.

‘A restricted license may be issued after 45 days which permits the 
defendant to travel to and from work, to obtain food and medicine, and to 
receive regularly scheduled medical care. §483.490(2).
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expense, an alcohol abuse education course. §484.3792(1) 
(a)(1). Repeat DUI offenders are subject to increased 
penalties.2

Petitioners Melvin R. Blanton and Mark D. Fraley were 
charged with DUI in separate incidents. Neither petitioner 
had a prior DUI conviction. The North Las Vegas, Nevada, 
Municipal Court denied their respective pretrial demands for 
a jury trial. On appeal, the Eighth Judicial District Court 
denied Blanton’s request for a jury trial but, a month later, 
granted Fraley’s. Blanton then appealed to the Supreme 
Court of Nevada, as did respondent city of North Las 
Vegas with respect to Fraley. After consolidating the two 
cases along with several others raising the same issue, the 
Supreme Court concluded, inter alia, that the Federal Con-
stitution does not guarantee a right to a jury trial for a DUI 
offense because the maximum term of incarceration is only 
six months and the maximum possible fine is $1,000. 103 
Nev. 623, 748 P. 2d 494 (1987).3 We granted certiorari to 
consider whether petitioners were entitled to a jury trial, 487 
U. S. 1203 (1988), and now affirm.

2 A second DUI offense is punishable by 10 days to six months in prison. 
§ 484.3792(l)(b). The second-time offender also must pay a fine ranging 
from $500 to $1,000, ibid., and he loses his driver’s license for one year. 
§ 483.460(l)(b)(5). A third DUI offense is punishable by a minimum term 
of one year’s imprisonment and a maximum term of six years’ imprison-
ment. § 484.3792(l)(c). The third-time offender also must pay from 
$2,000 to $5,000, ibid., and he loses his driving privileges for three years. 
§483.460(l)(a)(2).

A prosecutor may not dismiss a DUI charge “in exchange for a plea of 
guilty or nolo contendere to a lesser charge or for any other reason unless 
he knows or it is obvious” that there is insufficient evidence to prove the 
offense. § 484.3792(3). Trial courts may not suspend sentences or impose 
probation for DUI convictions. Ibid.

3 Accordingly, the Supreme Court of Nevada remanded Blanton’s case 
with instructions to proceed without a jury trial. Because Fraley pleaded 
guilty to DUI before he took an appeal to the District Court, the Supreme 
Court remanded his case with instructions to reinstate his conviction.
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It has long been settled that “there is a category of petty 
crimes or offenses which is not subject to the Sixth Amend-
ment jury trial provision.” Duncan n . Louisiana, 391 U. S. 
145, 159 (1968); see also District of Columbia n . Clawans, 300 
U. S. 617, 624 (1937); Callan v. Wilson, 127 U. S. 540, 557 
(1888).4 In determining whether a particular offense should 
be categorized as “petty,” our early decisions focused on the 
nature of the offense and on whether it was triable by a jury 
at common law. See, e. g., District of Columbia v. Colts, 
282 U. S. 63, 73 (1930); Callan, supra, at 555-557. In recent 
years, however, we have sought more “objective indications 
of the seriousness with which society regards the offense.” 
Frank n . United States, 395 U. S. 147, 148 (1969).5 “[W]e 
have found the most relevant such criteria in the severity of 
the maximum authorized penalty.” Baldwin v. New York, 
399 U. S. 66, 68 (1970) (plurality opinion); see also Duncan, 
supra, at 159. In fixing the maximum penalty for a crime, a 
legislature “include[s] within the definition of the crime itself 
a judgment about the seriousness of the offense.” Frank, 
supra, at 149. The judiciary should not substitute its judg-
ment as to seriousness for that of a legislature, which is “far 
better equipped to perform the task, and [is] likewise more 
responsive to changes in attitude and more amenable to the 

4 The Sixth Amendment right to a jury trial applies to the States 
through the Fourteenth Amendment. Duncan v. Louisiana, 391 U. S. 
145 (1968).

5 Our decision to move away from inquiries into such matters as the 
nature of the offense when determining a defendant’s right to a jury trial 
was presaged in District of Columbia v. Clawans, 300 U. S. 617, 628 
(1937), where we stated: “Doubts must be resolved, not subjectively by re-
course of the judge to his own sympathy and emotions, but by objective 
standards such as may be observed in the laws and practices of the commu-
nity taken as a gauge of its social and ethical judgments.” Our adherence 
to a common-law approach has been undermined by the substantial number 
of statutory offenses lacking common-law antecedents. See Landry v. 
Hoepfner, 840 F. 2d 1201, 1209-1210 (CA5 1988) (en banc), cert, pending, 
No. 88-5043; United States v. Woods, 450 F. Supp. 1335, 1345 (Md. 1978); 
Brief for United States as Amicus Curiae 18.
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recognition and correction of their misperceptions in this re-
spect.” Landry v. Hoepfner, 840 F. 2d 1201, 1209 (CA5 
1988) (en banc), cert, pending, No. 88-5043.

In using the word “penalty,” we do not refer solely to the 
maximum prison term authorized for a particular offense. A 
legislature’s view of the seriousness of an offense also is re-
flected in the other penalties that it attaches to the offense. 
See United States v. Jenkins, 780 F. 2d 472, 474, and n. 3 
(CA4), cert, denied, 476 U. S. 1161 (1986). We thus exam-
ine “whether the length of the authorized prison term or the 
seriousness of other punishment is enough in itself to require 
a jury trial.” Duncan, supra, at 161 (emphasis added); see 
also Frank, 395 U. S., at 152 (three years’ probation is not 
“onerous enough to make an otherwise petty offense ‘seri-
ous’”).6 Primary emphasis, however, must be placed on the 
maximum authorized period of incarceration. Penalties such 
as probation or a fine may engender “a significant infringe-
ment of personal freedom,” id., at 151, but they cannot ap-
proximate in severity the loss of liberty that a prison term 
entails. Indeed, because incarceration is an “intrinsically 
different” form of punishment, Muniz v. Hoffman, 422 U. S. 
454, 477 (1975), it is the most powerful indication of whether 
an offense is “serious.”

Following this approach, our decision in Baldwin estab-
lished that a defendant is entitled to a jury trial whenever the 
offense for which he is charged carries a maximum authorized 
prison term of greater than six months. 399 U. S., at 69; see 
id., at 74-76 (Black, J., concurring in judgment). The pos-
sibility of a sentence exceeding six months, we determined, is 
“sufficiently severe by itself” to require the opportunity for a 
jury trial. Id., at 69, n. 6. As for a prison term of six 
months or less, we recognized that it will seldom be viewed 
by the defendant as “trivial or ‘petty.’” Id., at 73. But we

6 In criminal contempt prosecutions, “where no maximum penalty is au-
thorized, the severity of the penalty actually imposed is the best indication 
of the seriousness of the particular offense.” Frank, 395 U. S. at, 149.
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found that the disadvantages of such a sentence, “onerous 
though they may be, may be outweighed by the benefits that 
result from speedy and inexpensive nonjury adjudications.” 
Ibid.; see also Duncan, supra, at 160.

Although we did not hold in Baldwin that an offense carry-
ing a maximum prison term of six months or less automati-
cally qualifies as a “petty” offense,7 and decline to do so 
today, we do find it appropriate to presume for purposes of 
the Sixth Amendment that society views such an offense as 
“petty.” A defendant is entitled to a jury trial in such cir-
cumstances only if he can demonstrate that any additional 
statutory penalties, viewed in conjunction with the maximum 
authorized period of incarceration, are so severe that they 
clearly reflect a legislative determination that the offense in 
question is a “serious” one. This standard, albeit somewhat 
imprecise, should ensure the availability of a jury trial in the 
rare situation where a legislature packs an offense it deems 
“serious” with onerous penalties that nonetheless “do not 
puncture the 6-month incarceration line.” Brief for Petition-
ers 16.8

Applying these principles here, it is apparent that petition-
ers are not entitled to a jury trial. The maximum authorized 
prison sentence for first-time DUI offenders does not exceed 
six months. A presumption therefore exists that the Ne-
vada Legislature views DUI as a “petty” offense for purposes 

7 We held “only that a potential sentence in excess of six months’ impris-
onment is sufficiently severe by itself to take the offense out of the cate-
gory of ‘petty.’” Baldwin v. New York, 399 U. S., at 69, n. 6 (plurality 
opinion) (emphasis added); see also Codispoti v. Pennsylvania, 418 U. S. 
506, 512, n. 4 (1974).

8 In performing this analysis, only penalties resulting from state action, 
e. g., those mandated by statute or regulation, should be considered. See 
Note, The Federal Constitutional Right to Trial by Jury for the Offense of 
Driving While Intoxicated, 73 Minn. L. Rev. 122,149-150 (1988) (nonstatu- 
tory consequences of a conviction “are speculative in nature, because 
courts cannot determine with any consistency when and if they will occur, 
especially in the context of society’s continually shifting moral values”).
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of the Sixth Amendment. Considering the additional statu-
tory penalties as well, we do not believe that the Nevada 
Legislature has clearly indicated that DUI is a “serious” 
offense.

In the first place, it is immaterial that a first-time DUI 
offender may face a minimum term of imprisonment. In set-
tling on six months’ imprisonment as the constitutional de-
marcation point, we have assumed that a defendant convicted 
of the offense in question would receive the maximum au-
thorized prison sentence. It is not constitutionally deter-
minative, therefore, that a particular defendant may be re-
quired to serve some amount of jail time less than six months. 
Likewise, it is of little moment that a defendant may receive 
the maximum prison term because of the prohibitions on plea 
bargaining and probation. As for the 90-day license suspen-
sion, it, too, will be irrelevant if it runs concurrently with the 
prison sentence, which we assume for present purposes to be 
the maximum of six months.9

We are also unpersuaded by the fact that, instead of a 
prison sentence, a DUI offender may be ordered to perform 
48 hours of community service dressed in clothing identifying 
him as a DUI offender. Even assuming the outfit is the 
source of some embarrassment during the 48-hour period,10 
such a penalty will be less embarrassing and less onerous 
than six months in jail. As for the possible $1,000 fine, it is 
well below the $5,000 level set by Congress in its most recent 
definition of a “petty” offense, 18 U. S. C. §1 (1982 ed.,

9 It is unclear whether the license suspension and prison sentence in fact 
run concurrently. See Nev. Rev. Stat. §483.460(1) (1987). But even if 
they do not, we cannot say that a 90-day license suspension is that signifi-
cant as a Sixth Amendment matter, particularly when a restricted license 
may be obtained after only 45 days. Cf. Frank v. United States, supra. 
Furthermore, the requirement that an offender attend an alcohol abuse 
education course can only be described as de minimis.

10 We are hampered in our review of the clothing requirement because 
the record from the state courts contains neither a description of the cloth-
ing nor any details as to where and when it must be worn.
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Supp. IV), and petitioners do not suggest that this congres-
sional figure is out of step with state practice for offenses car-
rying prison sentences of six months or less.11 Finally, we 
ascribe little significance to the fact that a DUI offender faces 
increased penalties for repeat offenses. Recidivist penalties 
of the magnitude imposed for DUI are commonplace and, in 
any event, petitioners do not face such penalties here.11 12

Viewed together, the statutory penalties are not so severe 
that DUI must be deemed a “serious” offense for purposes of 
the Sixth Amendment. It was not error, therefore, to deny 
petitioners jury trials. Accordingly, the judgment of the 
Supreme Court of Nevada is

Affirmed.

11 We have frequently looked to the federal classification scheme in deter-
mining when a jury trial must be provided. See, e. g., Muniz v. Hoffman, 
422 U. S. 454, 476-477 (1975); Baldwin, supra, at 71; Duncan, 391 U. S., 
at 161. Although Congress no longer characterizes offenses as “petty,” 98 
Stat. 2027, 2031, 99 Stat. 1728 (repealing 18 U. S. C. § 1), under the cur-
rent scheme, 18 U. S. C. §3559 (1982 ed., Supp. V), an individual facing a 
maximum prison sentence of six months or less remains subject to a maxi-
mum fine of no more than $5,000. 18 U. S. C. §3571(b)(6) (1982 ed., 
Supp. V).

We decline petitioners’ invitation to survey the statutory penalties for 
drunken driving in other States. The question is not whether other States 
consider drunken driving a “serious” offense, but whether Nevada does. 
Cf. Martin v. Ohio, 480 U. S. 228, 236 (1987). Although we looked to 
state practice in our past decisions, we did so chiefly to determine whether 
there was a nationwide consensus on the potential term of imprisonment or 
amount of fine that triggered a jury trial regardless of the particular of-
fense involved. See, e. g., Baldwin, supra, at 70-73; Duncan, supra, at 
161.

12 In light of petitioners’ status as first-time offenders, we do not consider 
whether a repeat offender facing enhanced penalties may state a consti-
tutional claim because of the absence of a jury trial in a prior DUI 
prosecution.
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BARNARD, CHAIRMAN OF THE COMMITTEE OF 
BAR EXAMINERS OF THE VIRGIN ISLANDS v.

THORSTENN et  AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 87-1939. Argued January 11, 1989—Decided March 6, 1989*

The District Court of the Virgin Islands’ Local Rule 56(b) provides that be-
fore an otherwise qualified attorney is admitted to the Virgin Islands 
Bar, he must “allege and prove to the satisfaction” of the Committee of 
Bar Examiners that he has “resided in the Virgin Islands for at least one 
year immediately preceding his proposed admission,” and that, “[i]f ad-
mitted to practice, he intends to continue to reside in and to practice law 
in the Virgin Islands.” Respondents Thorstenn and DeVos —who do not 
reside in the Virgin Islands—applied to take the Virgin Islands bar 
examination, but their applications were rejected because they did not 
satisfy Rule 56(b)’s residency requirements. They filed suit in the Dis-
trict Court, seeking a declaration that the residency requirements vio-
late the Privileges and Immunities Clause of Art. IV, § 2, of the Con-
stitution, and seeking to enjoin the enforcement of the Rule against 
them. The court granted summary judgment for petitioners—the 
Chairman of the Committee of Bar Examiners and the Virgin Islands 
Bar Association—concluding that the reasons offered for the residency 
requirements, grounded in the unique conditions in the Virgin Islands, 
were substantial enough to justify the discrimination against nonres-
idents. However, the Court of Appeals reversed, ruling that the resi-
dency requirements were invalid under Frazier v. Heebe, 482 U. S. 641, 
in which this Court invoked its supervisory power to invalidate certain 
residency requirements of the District Court for the Eastern District of 
Louisiana. In light of this ruling, the Court of Appeals did not address 
respondents’ claim under the Privileges and Immunities Clause.

Held:
1. The Court will not exercise its supervisory power in this case, since 

both the nature of the District Court and the reach of its residency re-
quirements implicate interests beyond the federal system. Although it 
is vested with the jurisdiction of a federal district court, the District 
Court of the Virgin Islands also has original jurisdiction over certain 
matters of local law and concurrent jurisdiction with the local courts over 

*Together with No. 87-2008, Virgin Islands Bar Association v. Thor-
stenn et al., also on certiorari to the same court.



BARNARD v. THORSTENN 547

546 Syllabus

certain criminal matters, and serves as an appellate court for decisions 
rendered by the local courts. Moreover, the application of Rule 56(b) 
itself extends beyond practice in the federal system to practice before 
the territorial courts. Pp. 551-552.

2. Rule 56(b)’s residency requirements violate the Privileges and Im-
munities Clause, since none of the justifications offered in support of the 
requirements are sufficient to meet petitioners’ burden of demonstrating 
that the discrimination against nonresidents is warranted by a substan-
tial objective and bears a close or substantial relation to such an objec-
tive. Pp. 552-558.

(a) Petitioners’ contention that the geographical isolation of the Vir-
gin Islands, together with irregular airline and telephone service with 
the mainland, make it difficult for nonresidents to attend court proceed-
ings held with little advance notice, is an insufficient justification. The 
Virgin Islands could protect its interests by requiring lawyers who re-
side at a great distance to retain a local attorney who would be available 
for unscheduled meetings and hearings. P. 554.

(b) The District Court’s finding that the delay caused by trying to 
accommodate the schedules of nonresident attorneys would increase the 
massive caseload under which that court suffers is an insufficient justifi-
cation. Any burden to accommodate nonresidents’ travel schedules can 
be relieved by requiring them to associate with local counsel. More-
over, a Territory to which the Privileges and Immunities Clause applies 
may not solve the problem of congested court dockets by discriminating 
against nonresidents. Furthermore, the problem of conflicting court 
appearances is not unique to the Virgin Islands, and the District Court 
may make appropriate orders for prompt appearances and speedy trials. 
Pp. 554-555. •

(c) Petitioners’ claim that delays in the publication of local law re-
quire exclusion of nonresidents because they will be unable to maintain 
an adequate level of professional competence is unpersuasive. It can be 
assumed that a lawyer who anticipates sufficient practice in the Virgin 
Islands to justify taking the bar examination and paying the annual dues 
will inform himself of the laws of that Territory. Moreover, the fact that 
the most recent local legal materials are not available on a current basis is 
no more of a problem for nonresidents than residents. Pp. 555-556.

(d) The contention that the Virgin Islands Bar Association does not 
have the resources and personnel for adequate supervision of the ethics 
of a nationwide bar membership is not a sufficient justification, since in-
creased membership brings increased dues revenue, which presumably 
will be adequate to pay for any additional administrative burdens. 
Moreover, the problems faced by petitioners in monitoring the ethical 
conduct of nonresidents are no greater than those faced by any mainland 
State with limited resources. Pp. 556-557.



548 OCTOBER TERM, 1988

Syllabus 489 U. S.

(e) Also unavailing is petitioners’ argument that the residency re-
quirements are necessary to a strict and fair application of Local Rule 16, 
which requires each active bar member to be available to accept appoint-
ments to appear on behalf of indigent criminal defendants, and which is 
interpreted by the District Court to require that only the appointed at-
torney may appear on behalf of the defendant. The strong interests in 
securing representation for indigents can be protected by allowing an ap-
pointed nonresident to substitute a colleague if he is unable to attend a 
particular appearance. Moreover, in some circumstances it would be 
detrimental to the goal of competent representation for criminal defend-
ants to require the appointed attorney, whether a resident or nonres-
ident, to appear personally. Rule 16, in fact, explicitly allows the Dis-
trict Court to substitute one appointed counsel for another where the 
interests of justice require. Petitioners’ speculation that resident attor-
neys will be unwilling to enter into arrangements with nonresidents to 
make additional appearances when nonresidents are unavailable is insuf-
ficient to justify discrimination against nonresidents. If the nonresi-
dent fails to make the arrangements necessary to protect the rights of 
the indigent defendant, the District Court may take appropriate action. 
Pp. 557-558.

842 F. 2d 1393, affirmed.

Kenne dy , J., delivered the opinion of the Court, in which Bren nan , 
Marsh al l , Bla ckmun , Stev ens , and Scal ia , JJ., joined. Rehn qui st , 
C. J., filed a dissenting opinion, in which Whi te  and O’Con no r , JJ., 
joined, post, p. 559.

Maria Tankenson Hodge argued the cause for petitioners 
in both cases. With her on the briefs were Vincent A. Coli- 
anni and Geoffrey W. Barnard, pro se.

Cornish F. Hitchcock argued the cause for respondents. 
With him on the brief were Alan B. Morrison and William 
L. Blum A

^Godfrey R. de Castro, Attorney General of the Virgin Islands, Rosalie 
Simmonds Ballentine, Solicitor General, and Susan Frederick Rhodes, 
Assistant Attorney General, filed a brief for the Government of the Virgin 
Islands as amicus curiae urging reversal.

John Cary Sims filed a brief for Paul Hoffman et al. as amici curiae urg-
ing affirmance in both cases.
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Justic e  Ken ne dy  delivered the opinion of the Court.
In order to be admitted to the Bar of the District Court of 

the Virgin Islands, an otherwise qualified attorney must 
demonstrate that he or she has resided in the Virgin Islands 
for at least one year and that, if admitted, the attorney in-
tends to continue to reside and practice in the Virgin Islands. 
The question before us is whether these residency require-
ments are lawful.

I
Local Rule 56(b) of the District Court of the Virgin Islands 

provides that before an otherwise qualified attorney is admit-
ted to the Virgin Islands Bar, he must “allege and prove to 
the satisfaction” of the Committee of Bar Examiners that he 
has “resided in the Virgin Islands for at least one year imme-
diately preceding his proposed admission to the Virgin Is-
lands Bar,” V. I. Code Ann., Tit. 5, App. V., Rule 56(b)(4) 
(1982); and that, “[i]f admitted to practice, he intends to con-
tinue to reside in and to practice law in the Virgin Islands,” 
Rule 56(b)(5). The rule applies not only to practice before 
the District Court, but also to practice before the local terri-
torial courts.1

Respondents Susan Esposito Thorstenn and Lloyd De Vos 
are attorneys who are members in good standing of the Bars 
of the States of New York and New Jersey, and who practice 
law in New York City. Neither respondent resides in the 
Virgin Islands. In the spring of 1985, respondents applied 
to take the Virgin Islands bar examination, but their applica-
tions were rejected by the Committee of Bar Examiners be-

1 This is true because “[t]he Virgin Islands Bar Association [is] an inte-
grated bar association comprising all attorneys admitted to practice in the 
District Court of the Virgin Islands pursuant to the provisions of Rule 56 
. . . ,” Rule 51(a), and “[n]o attorney may practice law in the Virgin Islands 
who is not an active or government member of the Virgin Islands Bar As-
sociation . . . ,” except pursuant to the provisions in the District Court’s 
rules governing pro hac vice participation in litigation and limited partici-
pation by inactive members of the bar, Rule 51(b).
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cause they did not satisfy the residency requirements of 
Local Rule 56(b). Respondents filed this suit in the District 
Court against petitioner Geoffrey W. Barnard, the Chairman 
of the Committee of Bar Examiners, seeking a declaration 
that the residency requirements of Rule 56(b) violate the 
Privileges and Immunities Clause of Article IV of the Con-
stitution, as interpreted by our decision in Supreme Court of 
New Hampshire v. Piper, 470 U. S. 274 (1985). Respond-
ents also sought to enjoin the enforcement of Rule 56(b) 
against them.

On June 21, 1985, while reserving a decision on the merits, 
the District Court ordered that respondents be allowed to 
take the bar examination. They took the examination and 
passed. Petitioner Virgin Islands Bar Association inter-
vened, and all parties submitted motions for summary judg-
ment with supporting affidavits. The District Court granted 
summary judgment for petitioners, concluding that the rea-
sons offered for Rule 56(b)’s residency requirements, 
grounded in the unique conditions in the Virgin Islands, were 
substantial enough to justify the discrimination against non-
residents. App. to Pet. for Cert. 64a-67a.

While the District Court’s decision was pending on appeal 
in the Third Circuit, we decided Frazier v. Heebe, 482 U. S. 
641 (1987), where we invoked our supervisory power to in-
validate certain residency requirements contained in the local 
rules of the United States District Court for the Eastern Dis-
trict of Louisiana. A divided panel of the Court of Appeals 
reversed the District Court’s judgment for petitioners, con-
cluding that the reasons given for Rule 56(b) were in essence 
the same as those we rejected in Heebe. See Esposito n . 
Barnard, No. 87-3034 (CA3, Sept. 30, 1987), vacated sub 
nom. Thorstenn n . Barnard, 833 F. 2d 29 (1987). The case 
was reheard en banc, and a majority of the full Court of Ap-
peals agreed with the original panel decision that the resi-
dency requirements of Rule 56(b) were invalid under Heebe. 
See 842 F. 2d 1393 (1988). The en banc court emphasized
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that alternative and less restrictive means, short of a resi-
dency requirement, were available to the District Court to 
assure that nonresident bar members would bear profes-
sional responsibilities comparable to those imposed on resi-
dent attorneys. Id., at 1396. In view of its determination 
that Heebe controlled the case, the Court of Appeals did not 
address respondents’ claim under the Privileges and Immuni-
ties Clause. 842 F. 2d, at 1397, n. 6.

We granted certiorari, 487 U. S. 1232 (1988), and now 
affirm.

II

In Frazier v. Heebe, supra, we invoked supervisory power 
over district courts of the United States to invalidate dis-
criminatory residency requirements for admission to the Bar 
of the United States District Court for the Eastern District 
of Louisiana. The Court of Appeals in the case now before 
us expressed “no doubt” that our supervisory power extends 
to the bar requirements of the District Court of the Virgin 
Islands. 842 F. 2d, at 1396.

Without attempting to define the limits of our supervisory 
power, we decline to apply it in this case. Both the nature of 
the District Court of the Virgin Islands and the reach of its 
residency requirements implicate interests beyond the fed-
eral system. As to the former, the District Court, which 
was given its current form and jurisdiction by Congress in 
the Revised Organic Act of 1954, 68 Stat. 506, see 48 U. S. C. 
§§ 1611-1616 (1982 ed. and Supp. IV); see generally §§ 1541- 
1645, is not a United States district court, but an institution 
with attributes of both a federal and a territorial court. Al-
though it is vested with the jurisdiction of a United States 
district court, see 48 U. S. C. § 1612(a) (1982 ed., Supp. IV), 
the District Court also has original jurisdiction over certain 
matters of local law not vested in the local courts of the Vir-
gin Islands, see § 1612(b), as well as concurrent jurisdiction 
with the local courts over certain criminal matters, see § 1612 
(c). It also serves as an appellate court for decisions ren-
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dered by the local courts. See 48 U. S. C. § 1613a (1982 ed., 
Supp. IV). In fact, Congress provides in the Revised Or-
ganic Act that, for certain purposes, the District Court “shall 
be considered a court established by local law.” § 1612(b). 
The application of Rule 56(b) itself similarly extends beyond 
practice in the federal system. Unlike the rule in Heebe, 
which was confined to practice before the United States Dis-
trict Court, Rule 56(b) applies to admission to the Bar of the 
Virgin Islands, and so governs practice before the territorial 
courts. See n. 1, supra.

Because these territorial interests are intertwined with the 
operation of Rule 56, we decline to examine this case as an 
issue of supervisory power.

Ill

Respondents also contend that Rule 56(b) violates the Priv-
ileges and Immunities Clause of Article IV of the Constitu-
tion, which Congress has made applicable to the Virgin Is-
lands in the Revised Organic Act. See 48 U. S. C. § 1561. 
Petitioners concede that the District Court is an instrumen-
tality of the Government of the Virgin Islands and is subject 
to the Privileges and Immunities Clause through the Revised 
Organic Act. Tr. of Oral Arg. 5-6.

Article IV, §2, of the Constitution provides that the 
“Citizens of each State shall be entitled to all Privileges 
and Immunities of Citizens in the several States.” When a 
challenged restriction deprives nonresidents of a privilege 
or immunity protected by this Clause, it is invalid unless 
“(i) there is a substantial reason for the difference in treat-
ment; and (ii) the discrimination practiced against nonres-
idents bears a substantial relationship to the State’s objec-
tive.” Supreme Court of New Hampshire n . Piper, supra, 
at 284; see Supreme Court of Virginia v. Friedman, 487 
U. S. 59, 65 (1988). In deciding whether the discrimination 
bears a substantial relation to the State’s objectives, we con-



BARNARD v. THORSTENN 553

546 Opinion of the Court

sider, among other things, whether less restrictive means of 
regulation are available. Piper, 470 U. S., at 284.

It is by now well settled that the practice of law is a privi-
lege protected by Article IV, § 2, and that a nonresident who 
passes a state bar examination and otherwise qualifies for 
practice has an interest protected by the Clause. See 
Friedman, supra, at 65; Piper, supra, at 279-283. We need 
consider here only whether there are substantial reasons to 
support treating qualified nonresident attorneys differently, 
and whether the means chosen by the District Court, total 
exclusion from the Bar, bear a close or substantial relation to 
the Territory’s legitimate objectives.

Petitioners offer five justifications for the residency re-
quirements of Rule 56(b), which track the reasons recited by 
the District Court. First, petitioners contend that the geo-
graphical isolation of the Virgin Islands, together with irreg-
ular airline and telephone service with the mainland United 
States, will make it difficult for nonresidents to attend court 
proceedings held with little advance notice. Second, peti-
tioners cite the District Court’s finding that the delay caused 
by trying to accommodate the schedules of nonresident attor-
neys would increase the massive caseload under which that 
court suffers. Third, petitioners contend that delays in 
publication and lack of access to local statutes, regulations, 
and court opinions will prevent nonresident attorneys from 
maintaining an adequate level of competence in local law. 
Fourth, petitioners argue that the Virgin Islands Bar does 
not have the resources for adequate supervision of a nation-
wide bar membership. Finally, petitioners exert much en-
ergy arguing that the residency requirements of Rule 56(b) 
are necessary to apply Local Rule 16 in a strict and fair 
manner. That Rule requires all active members of the Bar 
to represent indigent criminal defendants on a regular basis. 
See V. I. Code Ann., Tit. 5, App. V, Rule 16 (1982). We 
find none of these justifications sufficient to meet the Vir-
gin Island’s burden of demonstrating that the discrimination 



554 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

against nonresidents by Rule 56(b) is warranted by a sub-
stantial objective and bears a close or substantial relation to 
that objective.2

The answer to petitioners’ first justification, based on the 
geographical isolation of the Virgin Islands and the unreliable 
airline and telephone service, is found in Piper. In that 
case, as here, the Bar argued that “[e]ven the most conscien-
tious lawyer residing in a distant State may find himself un-
able to appear in court for an unscheduled hearing or pro-
ceeding.” 470 U. S., at 286. We did not find this a 
sufficient justification for a residency requirement for two 
reasons. First, we found it likely that a high percentage of 
nonresidents who took the trouble to take the state bar 
examination and to pay the annual dues would reside in a 
place convenient to New Hampshire. Id., at 286-287. Al-
though that observation is not applicable here, we went on to 
hold in Piper that, for lawyers who reside a great distance 
from New Hampshire, the State could protect its interests by 
requiring the lawyer to retain a local attorney who will be 
available for unscheduled meetings and hearings. Id., at 
287. The same solution is available to the Virgin Islands. 
The exclusion of nonresidents from the bar is not substan-
tially related to the District Court’s interest in assuring that 
counsel will be available on short notice for unscheduled 
proceedings.

Petitioners’ second proffered justification is similar to their 
first. The District Court found that because of its unusually 
large and increasing caseload, it could not countenance inter-

2 The District Court decided this case on cross-motions for summary 
judgment after the parties had submitted affidavits that offered conflicting 
accounts of, inter alia, the ease of travel and communications between the 
Virgin Islands and the continental United States. See App. 32-46. The 
Court of Appeals concluded that, in light of the justifications we rejected in 
Piper and Heebe, these conflicting affidavits did not create an issue of ma-
terial fact. See 842 F. 2d 1393, 1395, and n. 3 (CA3 1988). To the extent 
that any points of factual disagreement are material to our analysis here, 
we have assumed the facts included in petitioners’ affidavits to be true.



BARNARD v. THORSTENN 555

546 Opinion of the Court

ruptions caused by nonresident lawyers attempting to reach 
the Virgin Islands from the mainland, or conflicts with their 
appearances on the mainland. To the extent this justifica-
tion reiterates the point we have addressed above, the same 
response applies. Any burden on the Virgin Islands court 
system to accommodate travel schedules of nonresidents can 
be relieved in substantial part by requiring nonresidents to 
associate with local counsel. The large caseload of the Vir-
gin Islands District Court does not alter the analysis. Quite 
aside from the paradox in citing extreme caseload as the rea-
son to exclude more attorneys, it is clear that a State, or a 
Territory to which the Privileges and Immunities Clause ap-
plies, may not solve the problem of congested court dockets 
by discriminating against nonresidents. Nor do we see the 
problem of conflicting court appearances as justifying the ex-
clusion of nonresidents from the bar. The problem is not 
unique to the Virgin Islands. A court in New Jersey may be 
inconvenienced to some extent by a request to accommodate 
the conflicting court appearance of a nonresident attorney in 
New York. But that does not justify closing the New Jersey 
Bar to New York residents. Further, the District Court 
may make appropriate orders for prompt appearances and 
speedy trials.

Nor are we persuaded by petitioners’ claim that the delay 
in publication of local law requires exclusion of nonresidents 
because they will be unable to maintain an adequate level of 
professional competence. As we said in Piper, we will not 
assume that “a nonresident lawyer—any more than a resi-
dent—would disserve his clients by failing to familiarize him-
self with the [local law]. ” Id., at 285. We can assume that a 
lawyer who anticipates sufficient practice in the Virgin Is-
lands to justify taking the bar examination and paying the an-
nual dues, see ibid., will inform himself of the laws of the 
Territory. And although petitioners allege that the most re-
cent legal materials, such as District Court opinions and local 
statutes and regulations, are not available on a current basis, 
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this does not justify exclusion of nonresidents. If legal ma-
terials are not published on a current basis, we do not see 
how this is more of a problem for nonresidents than resi-
dents. All that petitioners allege on this point is that resi-
dents can review slip opinions by visiting the offices of the 
law clerks for the District Court judges. See Affidavit 
of Patricia D. Steele, App. 45. We do not think it either 
realistic or practical to assume that residents resort to this 
practice with regularity, or that nonresidents, faced with the 
occasional need to do so, cannot find some adequate means to 
review unpublished materials. We note, moreover, that the 
record discloses that after the initial affidavits were sub-
mitted by petitioners in this case, the Virgin Islands Bar As-
sociation Committee on Continuing Legal Education began a 
subscription service for all opinions of the District Court and 
the territorial courts, available to all members of the bar. 
See Affidavit of William L. Blum, App. 51. In short, we do 
not think the alleged difficulties in maintaining knowledge of 
local law can justify the drastic measure of excluding all non-
residents as a class.

Petitioners’ fourth contention, that the Virgin Islands Bar 
Association does not have the resources and personnel for ad-
equate supervision of the ethics of a nationwide bar member-
ship, is not a justification for the discrimination imposed 
here. Increased bar membership brings increased revenue 
through dues. Each lawyer admitted to practice in the Vir-
gin Islands pays an initial fee of $200 to take the bar exami-
nation, annual bar association dues of $100, and an annual 
license fee of $500. There is no reason to believe that the 
additional moneys received from nonresident members will 
not be adequate to pay for any additional administrative bur-
den. To the extent petitioners fear that the Bar will be 
unable to monitor the ethical conduct of nonresident practi-
tioners, respondents note that petitioners can, and do, rely 
on character information compiled by the National Conference 
of Bar Examiners. In this regard, the monitoring problems 
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faced by the Virgin Islands Bar are no greater than those 
faced by any mainland State with limited resources.

The final reason offered by petitioners for Rule 56(b)’s resi-
dency requirements is somewhat more substantial, though 
ultimately unavailing. Under District Court Rule 16, each 
active member of the Virgin Islands Bar must remain avail-
able to accept appointments to appear on behalf of indigent 
criminal defendants. See V. I. Code Ann., Tit. 5, App. V, 
Rule 16(A) (1982). According to the affidavit of the Presi-
dent of the Virgin Islands Bar Association, each member can 
expect to receive appointments about four times per year. 
App. 44. Once appointed, it is the duty of the lawyer “to 
communicate with the defendant at his place of incarceration 
as promptly as possible and not later than five days from the 
date of the clerk’s mailing of the order of appointment.” 
Rule 16(B)(f). Although the statute does not specifically so 
provide, the District Court interprets Rule 16 to require that 
only the appointed attorney may appear on behalf of the 
criminal defendant. See App. to Pet. for Cert. 66a. The 
District Court found that, in light of this individual appear-
ance requirement and the strict time constraints imposed by 
the Speedy Trial Act, 18 U. S. C. §§ 3161-3174, it would be 
virtually impossible for this system of appointed counsel to 
work with nonresident attorneys. App. to Pet. for Cert. 
65a-66a.

In Piper, we recognized that a State can require nonres-
idents to share in the burden of representing indigent crimi-
nal defendants as a condition for practice before the Bar. 
470 U. S., at 287. That, however, is not quite what is at 
issue here. The question in this case is whether bar admis-
sion can be denied to a nonresident because at times it may 
not be feasible for him to appear personally to represent his 
share of indigent defendants. We determine that this re-
quirement is too heavy a burden on the privileges of non-
residents and bears no substantial relation to the District 
Court’s objective. Petitioners offer no persuasive reason 
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why the strong interests in securing representation for indi-
gent criminal defendants cannot be protected by allowing an 
appointed nonresident attorney to substitute a colleague in 
the event he is unable to attend a particular appearance. 
Further, contrary to the District Court’s characterization of 
the personal appearance requirement as a hard and fast rule, 
we must assume that in some circumstances it would in fact be 
detrimental to the goal of competent representation for crimi-
nal defendants to require the appointed attorney, whether a 
resident or nonresident, to appear personally. For instance, 
where the bar member is an expert in trusts and estates, but 
has no prior experience in criminal procedure, it would seem 
counterproductive to the interests that Rule 16 is designed to 
serve to require the appointed attorney to make an individual 
appearance. The text of Rule 16 appears to recognize as 
much in its explicit provision that, where the interests of jus-
tice so require, the District Court may substitute one ap-
pointed counsel for another. See V. I. Code Ann., Tit. 5, 
App. V, Rule 16(B)(j) (1982).

Petitioners’ only effort to explain why this seemingly more 
sensible and less intrusive alternative would not work is to 
predict that resident attorneys would not be willing to make 
the additional appearances required where nonresidents are 
unavailable. Such speculation, however, is insufficient to 
justify discrimination against nonresidents. As respondents 
point out, if handling indigent criminal cases is a requirement 
of admission to the Bar, a nonresident knows that he must 
either appear himself or arrange with a resident lawyer to 
handle the case when he is unavailable. If the nonresident 
fails to make all arrangements necessary to protect the rights 
of the defendant, the District Court may take appropriate ac-
tion. This possibility does not, however, justify a blanket 
exclusion of nonresidents.

IV

In sum, we hold that petitioners neither advance a sub-
stantial reason for the exclusion of nonresidents from the
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Bar, nor demonstrate that discrimination against nonres-
idents bears a close or substantial relation to the legitimate 
objectives of the court’s Rule. When the Privileges and Im-
munities Clause was made part of our Constitution, commer-
cial and legal exchange between the distant States of the 
Union was at least as unsophisticated as that which exists 
today between the Virgin Islands and the mainland United 
States. Nevertheless, our Founders, in their wisdom, 
thought it important to our sense of nationhood that each 
State be required to make a genuine effort to treat nonres-
idents on an equal basis with residents. By extending the 
Privileges and Immunities Clause to the Virgin Islands, Con-
gress has made the same decision with respect to that 
Territory.

The residency requirements of Rule 56(b) violate the Privi-
leges and Immunities Clause of Article IV, §2, of the Con-
stitution, as extended to the Virgin Islands by 48 U. S. C. 
§ 1561. Accordingly, the judgment of the Court of Appeals 
is affirmed.

It is so ordered.
Chief  Justi ce  Rehn quist , with whom Justi ce  White  

and Justi ce  O’Con no r  join, dissenting.
In Supreme Court of New Hampshire v. Piper, 470 U. S. 

274 (1985), the Court held that a rule of the New Hampshire 
Supreme Court which limited bar admission to state resi-
dents violated the Privileges and Immunities Clause of Art. 
IV, § 2. Today the Court extends the reasoning of Piper to 
invalidate a Virgin Islands rule limiting bar admission to at-
torneys who demonstrate that they have resided in the Virgin 
Islands for at least one year and will, if admitted, continue to 
reside and practice there. I agree that the durational resi-
dency requirement is invalid under our prior cases dealing 
with the “right” of interstate travel. E. g., Shapiro n . 
Thompson, 394 U. S. 618 (1969). But I cannot agree with the 
Court’s conclusion that the simple residency requirement is 
invalid under the Privileges and Immunities Clause. Accept-
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ing Piper’s view of the Privileges and Immunities Clause, I 
think the unique circumstances of legal practice in the Virgin 
Islands, as compared to the mainland States, could justify up-
holding this simple residency requirement even under that 
view. Because the record reveals the existence of genuine 
factual disputes about the nature of these circumstances and 
their relationship to the challenged residency requirement, I 
would reverse the judgment below and remand for trial on 
those issues.



COIT INDEPENDENCE JOINT VENTURE v. FSLIC 561

Syllabus

COIT INDEPENDENCE JOINT VENTURE v. FED-
ERAL SAVINGS AND LOAN INSURANCE CORPORA-

TION, AS RECEIVER of  FIRSTSOUTH, F. A.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 87-996. Argued November 1, 1988—Decided March 21, 1989

Due to disagreements about loans to petitioner by FirstSouth, F. A., a fed-
eral savings and loan association, petitioner filed suit against FirstSouth 
in state court, alleging various state law causes of action and seeking 
damages and equitable relief. Two months later, the Federal Home 
Loan Bank Board (Bank Board) determined that FirstSouth was insol-
vent and appointed as receiver the Federal Savings and Loan Insurance 
Corporation (FSLIC), which substituted itself for FirstSouth in petition-
er’s suit and removed the case to Federal District Court. That court 
dismissed the suit for lack of subject matter jurisdiction under North 
Mississippi Savings & Loan Assn. v. Hudspeth, 756 F. 2d 1096 (CA5), 
which held that Congress, by virtue of 12 U. S. C. §§ 1464(d)(6)(C) and 
1729(d), had granted FSLIC exclusive jurisdiction to adjudicate claims 
against the assets of an insolvent savings and loan association under 
FSLIC receivership, subject only to review by the Bank Board and then 
to limited judicial review under the Administrative Procedure Act. 
Shortly before the Court of Appeals affirmed the dismissal on the basis 
of Hudspeth, petitioner, on the day established by FSLIC as the dead-
line for the filing of creditor claims against FirstSouth, filed its proof of 
claim for approximately $113 million. Six months later, FSLIC notified 
petitioner that its claim had been “retained for further review.” There 
has been no further action on the claim.

Held:
1. The statutes governing FSLIC and the Bank Board do not grant 

FSLIC adjudicatory power over creditors’ claims against insolvent sav-
ings and loan associations under FSLIC receivership and do not divest 
the courts of jurisdiction to consider those claims de novo. Pp. 572-579.

(a) The plain language of §§ 1729(b) and (d) cannot be read to confer 
upon FSLIC as receiver the power to adjudicate creditors’ claims with 
the force of law. The power granted by § 1729(d) to “settle, compro-
mise, or release” claims is distinguishable from the power to adjudicate 
and is to some extent inconsistent with it, since a body with the power to 
say “yes” or “no” with the force of law has little need to settle or compro-
mise. Similarly, § 1729(b)(l)(B)’s directive to FSLIC to “pay all valid 
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credit obligations” of an insolvent association cannot be read to confer 
adjudicatory power over claims or to preclude claimants from resorting 
to the courts for a determination of their claims’ validity; it simply 
empowers FSLIC, much like an ordinary insurance company, to pay 
claims proved to its satisfaction. The statutory framework in which 
§ 1729 appears demonstrates clearly that when Congress meant to confer 
adjudicatory authority on FSLIC, it did so explicitly, enacting detailed 
provisions governing procedural and substantive rights and providing 
for judicial review. Pp. 572-574.

(b) Judicial resolution of petitioner’s state law claims would not “re-
strain or affect” FSLIC’s exercise of its receivership functions in viola-
tion of § 1464(d)(6)(C), which states that, “[e]xcept as otherwise provided 
in this subsection, no court may take any action for or toward the re-
moval of any . . . receiver, or, except at the instance of the Board, 
restrain or affect the exercise of powers or functions of a . . . receiver.” 
This language does not add adjudication of creditor claims to FSLIC’s 
receivership powers, but simply prohibits courts from restraining or af-
fecting FSLIC’s exercise of those receivership “powers and functions” 
that have been granted by other statutory sources, none of which confer 
adjudicatory power. Moreover, in the context of its relationship to 
§ 1464(d)(6)(A)—which specifies grounds for the Bank Board’s appoint-
ment of a receiver and authorizes an association placed in receivership to 
bring a district court suit within 30 days to challenge the appointment— 
§ 1464(d)(6)(C) must be read simply to prohibit untimely challenges to 
the receiver’s appointment or collateral attacks attempting to restrain 
the receiver from carrying out its basic functions, and not to divest state 
and federal courts of subject matter jurisdiction to determine the valid-
ity of claims against institutions under a FSLIC receivership. This 
reading is reinforced by the fact that at the time of the statute’s enact-
ment it was well established at common law that suits to establish the 
validity and amount of a claim against an insolvent debtor in receivership 
did not interfere with the receiver’s powers and functions. Hudspeth 
erred in assuming that such adjudication would “restrain” FSLIC’s ex-
ercise of its receivership powers by delaying its prompt liquidation of 
failed savings and loans, since a receiver can make an interim distribu-
tion of assets pending the resolution of disputed claims in other courts. 
Pp. 574-577.

(c) That Congress clearly envisaged that the courts would have sub-
ject matter jurisdiction over creditor suits against FSLIC as receiver 
is demonstrated by several other statutory provisions, including those 
allowing FSLIC to sue and be sued in any court, § 1725(c)(4), and es-
tablishing a statute of limitations for actions against FSLIC to enforce 
deposit insurance claims, § 1728(c). Most significantly, § 1730(k)(l) pro-
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vides an explicit grant of subject matter jurisdiction that clearly con-
templates creditors’ state court suits against FSLIC as receiver for 
state-chartered associations. There is no indication that Congress in-
tended to treat federally chartered associations differently in this re-
spect. Pp. 577-579.

2. Creditors are not required to exhaust the Bank Board’s current ad-
ministrative claims procedure before bringing suit because that proce-
dure does not place a reasonable time limit on FSLIC’s consideration of 
creditors’ claims. Pp. 579-587.

(a) Under the current claims procedure, the entire process for a 
claimant whose claim is not allowed in full could take well over a year 
from the time the claim is first filed with FSLIC until the Board com-
pletes its final review. Moreover, because the claims procedure places 
no time limit on FSLIC’s consideration of claims retained for “further 
review,” the length of time for such claims could be far longer and even 
indefinite. Nevertheless, the claims procedure specifies that judicial re-
view is available only after exhaustion of these administrative proce-
dures. Pp. 579-583.

(b) Although the statutes governing FSLIC and the Bank Board do 
not explicitly mandate exhaustion of administrative remedies, it would 
be a reasonable exercise of the Board’s broad power to make rules for 
the conduct of receiverships, § 1464(d)(ll), and it would be entirely con-
sistent with Congress’ clear intent that FSLIC liquidate failed associa-
tions “in an orderly manner,” § 1729(b)(l)(A)(v), if the Board’s regula-
tions only required that claimants give FSLIC notice of their claims and 
then wait for a reasonable period of time before filing suit while FSLIC 
decided whether to pay, settle, or disallow the claims. The Board rea-
sonably could decide that FSLIC simply cannot perform its statutory 
function unless it is notified of the entire array of claims against a failed 
association’s assets and has a reasonable period of time to make rational 
and consistent judgments regarding those claims. Pp. 583-585.

(c) However, the present claims procedure exceeds the Bank 
Board’s statutory authority by not placing a clear and reasonable time 
limit on FSLIC’s consideration of claims. The lack of such a reasonable 
limit renders the claims procedure inadequate, because it allows FSLIC 
to delay the administrative processing of claims indefinitely, thereby 
denying litigants their day in court while the statute of limitations 
runs; because it may enable FSLIC to coerce unfair settlements by vir-
tue of the fact that the receiver’s assets may be depleted by other, in-
terim distributions before the claimant gets to court; and because FSLIC 
itself is often the main creditor and thus may well have an incentive to 
delay decisions on large claims such as petitioner’s. Because an inade-
quate administrative remedy need not be exhausted, petitioner may pro-
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ceed directly to court for a de novo determination on the merits of its 
state law claims. Pp. 586-587.

829 F. 2d 563, reversed and remanded.

O’Conno r , J., delivered the opinion for a unanimous Court with respect 
to Parts I, II, and III, and the opinion of the Court with respect to Part 
IV, in which Rehnq uis t , C. J., and Brenn an , Whit e , Mars hal l , Ste -
vens , and Ken ne dy , JJ., joined. Bla ckm un , J., post, p. 588, and 
Scal ia , J., post, p. 588, filed opinions concurring in part and concurring in 
the judgment.

Robert E. Goodfriend argued the cause for petitioner. 
With him on the briefs was Paul E. Galvin.

Jeffrey P. Minear argued the cause for respondent. With 
him on the brief were Solicitor General Fried and Deputy 
Solicitor General Cohen*

Justi ce  O’Conn or  delivered the opinion of the Court.
This case presents the question whether Congress granted 

the Federal Savings and Loan Insurance Corporation 
(FSLIC), as receiver, the exclusive authority to adjudicate 
the state law claims asserted against a failed savings and loan 
association. We hold that Congress did not grant FSLIC 
such power and that the creditors of a failed savings and loan 
association are entitled to de novo consideration of their 
claims in court. We also hold that creditors are not required 
to exhaust FSLIC’s current administrative claims procedure 
before filing suit because the lack of a clear time limit on 
FSLIC’s consideration of claims renders the administrative 
procedure inadequate.

*Briefs of amici curiae urging reversal were filed for the United States 
League of Savings Institutions by Arthur W. Leibold, Jr., Bruce A. Cohen, 
Alan Rosenblat, and Thomas A. Pfeiler; for Joseph M. Hudspeth by Wy- 
lene W. Dunbar; and for George S. Watson et al. by Irwin Goldbloom, 
Maureen E. Mahoney, and C. Westbrook Murphy.

Kenneth S. Geller and Kathryn A. Oberly filed a brief for the Federal 
Home Loan Bank of Dallas et al. as amici curiae urging affirmance.

Kathleen E. Topelius and Wendy B. Samuel filed a brief for the National 
Council of Savings Institutions as amicus curiae.
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I

From 1983 to 1986, Coit Independence Joint Venture (Coit), 
a real estate concern, borrowed money from FirstSouth, 
F. A., a federal savings and loan association. Subsequent 
disagreements led Coit to file suit against FirstSouth in 
October 1986 in the 95th Judicial District Court of Dallas 
County, Texas. In its state court complaint, Coit alleged 
that it had received two loans of $20 million and $30 million 
to purchase two parcels of undeveloped land. Coit alleged 
that FirstSouth had required it to pay a “profit participation” 
interest in any profits derived from sale of the property as 
a condition of receiving the loans. Coit asserted that this 
“profit participation” fee was interest that, when added to 
the regular accrued interest rate, made the loans usurious 
under Texas law. Complaint 4-13, App. 17-22. Coit also 
alleged that FirstSouth orally agreed to allow Coit to draw 
down funds to improve the property purchased with the $30 
million loan, and to carry the loan, by executing any neces-
sary renewal notes, for at least five years unless the property 
was sold earlier. Coit charged that FirstSouth violated this 
agreement in August 1986 by refusing to renew the notes and 
threatening to foreclose on the property.

Coit sought damages from FirstSouth for usury. Alterna-
tively, Coit sought a declaratory judgment that FirstSouth 
was Coit’s partner by virtue of its profit sharing interest in 
the joint venture and that FirstSouth had breached its fidu-
ciary duty and its implied duty of good faith and fair dealing. 
Complaint 111111-16, App. 21-23. Coit also sought a declara-
tion that any outstanding note was unenforceable.

On December 4, 1986, two months after Coit filed suit in 
state court, the Federal Home Loan Bank Board (Bank 
Board) determined that FirstSouth was insolvent and ap-
pointed FSLIC as receiver. Substituting itself for First- 
South in Coit’s state suit, FSLIC removed the case to federal 
court. In February 1987, the District Court dismissed the 
suit for lack of subject matter jurisdiction, relying on North 
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Mississippi Savings & Loan Assn. v. Hudspeth, 756 F. 2d 
1096 (CA5 1985), cert, denied, 474 U. S. 1054 (1986).

In Hudspeth, the Court of Appeals for the Fifth Circuit 
held that FSLIC has exclusive jurisdiction to adjudicate 
claims against the assets of an insolvent savings and loan as-
sociation placed in a FSLIC receivership, subject first to re-
view by the Bank Board and then to judicial review under the 
Administrative Procedure Act. 756 F. 2d, at 1103. The 
Hudspeth court relied on two statutory provisions in reaching 
this conclusion. First, 12 U. S. C. § 1464(d)(6)(C) states 
that “[e]xcept as otherwise provided in this subsection, no 
court may . . . except at the instance of the Board, restrain 
or affect the exercise of powers or functions of a conservator 
or receiver.” Second, 12 U. S. C. § 1729(d) provides that 
“[i]n connection with the liquidation of insured institutions, 
[FSLIC] shall have power ... to settle, compromise, or re-
lease claims in favor of or against the insured institutions, 
and to do all other things that may be necessary in connection 
therewith, subject only to the regulation of the Federal 
Home Loan Bank Board.” The Hudspeth court reasoned 
that Congress, by these provisions, intended that FSLIC 
should be able to act quickly in liquidating failed institutions 
and “not be interfered with by other judicial or regulatory au-
thorities.” 756 F. 2d, at 1101.

The Fifth Circuit rejected Hudspeth’s argument that ad-
judication of claims against a debtor, as opposed to allocation 
of assets to satisfy those claims, is not a receivership func-
tion, and thus that judicial resolution of claims would not “re-
strain or affect” FSLIC’s powers as receiver. The court rea-
soned that judicial “resolution of even the facial merits of 
claims . . . would delay the receivership function of distribu-
tion of assets” and that “such a delay is a ‘restraint’ within 
the scope of the statute.” Id., at 1102. The court found 
further support for its reading of the statute in the Board’s 
regulations giving FSLIC the power to disallow claims not 
“proved to its satisfaction,” 12 CFR §§549.4, 569a.8 (1988),
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which the court took to mean the power to adjudicate claims. 
756 F. 2d, at 1102, and n. 5.

Since Hudspeth was decided, FSLIC has successfully 
urged state and federal courts to dismiss a broad variety of 
claims for lack of subject matter jurisdiction. Those creditor 
claims have included contract and tort claims, see, e. g., 
Resna Associates, Ltd. v. Financial Equity Mortgage Corp., 
673 F. Supp. 1371, 1372 (NJ 1987), alleged antitrust viola-
tions, Red Fox Industries, Inc. v. FSLIC, 832 F. 2d 340 
(CA5 1987), and even racketeering claims, Baer v. Abel, 637 
F. Supp. 343, 347 (WD Wash. 1986).

In the instant case, Coit appealed the District Court’s dis-
missal of its case for lack of subject matter jurisdiction to the 
Fifth Circuit. That court acknowledged that since Hudspeth 
was decided two other courts had held that Congress did not 
intend FSLIC to enjoy exclusive jurisdiction over creditors’ 
state law claims against savings and loan associations under 
FSLIC receivership. Morrison-Knudsen Co. v. CHG Inter-
national, Inc., 811 F. 2d 1209 (CA9 1987), cert, dism’d sub 
nom. FSLIC v. Stevenson Assocs., 488 U. S. 935 (1988); 
Glen Ridge I Condominiums, Ltd. v. FSLIC, 734 S. W. 2d 
374 (Tex. App. 1986), writ of error denied, 750 S. W. 2d 757 
(Tex. 1988), cert, pending, No. 88-659. However, the Fifth 
Circuit held that it was bound by Hudspeth and affirmed 
the District Court’s dismissal of Coit’s suit. The court also 
concluded that Coit’s constitutional challenges to exclusive 
FSLIC jurisdiction were not ripe for review. Coit Inde-
pendence Joint Venture v. FirstSouth, F. A., 829 F. 2d 563, 
565 (1987).

On September 28, 1987, the deadline established by FSLIC 
for the filing of creditor claims against FirstSouth, Coit filed 
its proof of claim with FSLIC for approximately $113 million. 
Six months later, FSLIC notified Coit that its claim had been 
“retained for further review.” There has been no further ac-
tion on Coit’s claim.
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We granted certiorari to resolve the conflict in the lower 
courts over whether FSLIC has exclusive authority to ad-
judicate the validity of creditors’ state law claims against 
failed savings and loan associations under a FSLIC receiver-
ship. 485 U. S. 933 (1988). We now reverse.

II

Resolution of this case requires us to interpret statutory 
provisions governing FSLIC and the Bank Board that were 
enacted over a span of 50 years. Moreover, those provisions 
are embedded in a complex statutory framework. Prior to 
the Great Depression of the 1930’s, savings and loan associa-
tions were chartered and regulated by the States alone. 
However, in the face of heavy withdrawals from savings ac-
counts, mortgage loan defaults, and limited funds for home 
mortgages during the depression, Congress passed the Fed-
eral Home Loan Bank Act, 47 Stat. 725, now codified, as 
amended, 12 U. S. C. § 1421 et seq. That Act provided for 
the creation of up to 12 federal home loan banks throughout 
the country whose function was to loan money to savings 
and loan associations and to certain other mortgage lenders. 
47 Stat. 726, 12 U. S. C. § 1423. The Act also created the 
Federal Home Loan Bank Board to oversee the 12 home loan 
banks and to raise funds for them by selling bonds. 47 Stat. 
736, 12 U. S. C. § 1437. See T. Marvell, The Federal Home 
Loan Bank Board 20 (1969).

One year later, Congress enacted the Home Owners’ Loan 
Act of 1933 (HOLA), which empowered the Bank Board to 
organize, regulate, and charter federal savings and loan asso-
ciations. 48 Stat. 128, as amended, 12 U. S. C. § 1461 et seq. 
The HOLA also gave the Bank Board the power to prescribe 
rules and regulations for the “reorganization, consolidation, 
merger, or liquidation of such associations, including the 
power to appoint a conservator or a receiver to take charge of 
the affairs of any such association.” HOLA, §5(d), 48 Stat. 
133, now codified, as amended, 12 U. S. C. § 1464(d)(ll).



COIT INDEPENDENCE JOINT VENTURE v. FSLIC 569

561 Opinion of the Court

In 1934, Congress established FSLIC to insure the ac-
counts of all federal savings and loan associations and certain 
state-chartered associations. National Housing Act (NHA), 
§ 402(a), 48 Stat. 1256, as amended, 12 U. S. C. § 1725(a). If 
an insured institution was in default, FSLIC was required by 
the NHA to either pay depositors the insured amount of their 
account or to transfer the insured account to an insured insti-
tution not in default. NHA, § 405(b), 48 Stat. 1259, as 
amended, 12 U. S. C. § 1728(b). If a federal savings and 
loan association was in default, FSLIC was to be appointed 
conservator or receiver and was authorized “(1) to take over 
the assets of and operate such association, (2) to take such ac-
tion as may be necessary to put it in sound and solvent condi-
tion, (3) to merge it with another insured institution, (4) to 
organize a new Federal savings and loan association to take 
over its assets, or (5) to proceed to liquidate its assets in an 
orderly manner, whichever shall appear to be to the best in-
terests of the insured members of the association in default; 
and in any event [FSLIC] shall pay the insurance as pro-
vided in section 405 and all valid credit obligations of such 
association.” NHA, §406(b), 48 Stat. 1260, now codified, 
as amended, 12 U. S. C. § 1729(b)(1). FSLIC could also ac-
cept appointment as receiver of a state-chartered insured 
institution, assuming the same powers and duties as those 
with respect to a federal institution. NHA, § 406(c), 48 Stat. 
1260, as amended, 12 U. S. C. § 1729(c)(1)(A). In the event 
that FSLIC liquidated a failed savings and loan, the NHA 
provided:

“[FSLIC] shall have power to carry on the business of 
and to collect all obligations to the insured institutions, 
to settle, compromise, or release claims in favor of or 
against the insured institutions, and to do all other 
things that may be necessary in connection therewith, 
subject only to the regulation of the court or other public 
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authority having jurisdiction over the matter.” NHA, 
§ 406(d), 48 Stat. 1260, now codified, as amended, 12 
U. S. C. § 1729(d).

In the Housing Act of 1954, Congress amended both the 
NHA and the HOLA. The Housing Act amended § 5(d) of 
the HOLA by setting forth specific grounds for the Bank 
Board’s appointment of a conservator or receiver for a fed-
eral savings and loan association, such as insolvency, viola-
tion of law or regulation, concealment of books or records, 
and unsound operation. Housing Act of 1954, § 503, 68 Stat. 
635-636, as amended, 12 U. S. C. § 1464(d)(6)(A). The Hous-
ing Act required formal administrative hearings, subject to 
judicial review under the Administrative Procedure Act, be-
fore a conservator or receiver could be appointed. § 503, 68 
Stat. 636.

The first major amendments to the 1934 NHA were made 
in the Financial Institutions Supervisory Act of 1966 
(FISA), Pub. L. 89-695, 80 Stat. 1028, 1036, now codified, 
as amended, 12 U. S. C. §§ 1464, 1730 (1982 and Supp. V). 
This Act gave the Bank Board a more flexible array of en-
forcement powers, short of placing thrifts in receivership 
or terminating their insurance, to prevent insured institu-
tions from violating laws or regulations or engaging in unsafe 
and unsound practices. The FISA also gave the Bank Board 
authority, with respect to federal savings and loan associa-
tions, to appoint a conservator or receiver ex parte and with-
out notice if certain grounds existed, including insolvency, 
substantial dissipation of assets due to violations of law or 
unsafe or unsound practices, willful violation of a cease-and- 
desist order, or concealment of books, papers, records, or as-
sets. FISA, 80 Stat. 1032-1033, 12 U. S. C. § 1464(d)(6)(A).

If the Bank Board appointed a conservator or receiver, the 
savings and loan association could, within 30 days, bring an 
action in United States district court “for an order requiring 
the Board to remove such conservator or receiver.” Ibid.
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It is in this context that the following language, relied on by 
the Fifth Circuit in Hudspeth, first appeared:

“Except as otherwise provided in this subsection, no 
court may take any action for or toward the removal of 
any conservator or receiver, or, except at the instance of 
the Board, restrain or affect the exercise of powers or 
functions of a conservator or receiver.” FISA, 80 Stat. 
1033, 12 U. S. C. § 1464(d)(6)(C).

The FISA also added greater scope to the Bank Board’s 
power to make rules and regulations, including rules and 
regulations governing the liquidation of failed savings and 
loan associations and the conduct of receiverships. FISA, 80 
Stat. 1035, 12 U. S. C. § 1464(d)(ll).

Subsequent statutes have extended the Bank Board’s 
power to appoint FSLIC as receiver of insolvent state- 
chartered thrifts. See Bank Protection Act of 1968, Pub. L. 
90-389, §6, 82 Stat. 295-296, as amended, 12 U. S. C. 
§§ 1729(c)(2), 1729(c)(3); Gam-St Germain Depository Institu-
tions Act of 1982, Pub. L. 97-320, § 122(d), 96 Stat. 1482, 12 
U. S. C. § 1729(c)(1)(B); Competitive Equality Banking Act 
of 1987, Pub. L. 100-86, § 509(a), 101 Stat. 635, note follow-
ing 12 U. S. Q. § 1464 (1982 ed., Supp. V).

Once FSLIC is appointed receiver of an insolvent savings 
and loan association, FSLIC steps into the shoes of the asso-
ciation and takes control of its assets. If FSLIC liquidates 
the association, it must promptly reimburse insured deposi-
tors out of its insurance fund. 12 U. S. C. § 1728(b). If 
FSLIC is not satisfied regarding the validity of a depositor’s 
claim, “it may require the final determination of a court of 
competent jurisdiction before paying such claim.” Ibid. 
FSLIC then satisfies the claims of uninsured creditors to the 
extent that the association’s assets permit it to do so. Be-
cause FSLIC is subrogated to the rights of the insured de-
positors whom it has reimbursed, FSLIC is normally the sin-
gle largest claimant against the assets of a failed savings and 
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loan association and generally recoups a substantial portion 
of its insurance payouts from those assets. See Morrison- 
Knudsen Co., 811 F. 2d, at 1215-1216; Note, 10 W. New 
Eng. L. Rev. 227, 229-230 (1988).

Ill
Coit argues that Hudspeth incorrectly held that Congress 

granted FSLIC adjudicatory power over creditors’ claims 
against failed savings and loan associations under FSLIC 
receivership, subject only to limited judicial review in the 
courts under the Administrative Procedure Act, 5 U. S. C. 
§551 et seq. Although FSLIC argued below, invoking 
Hudspeth, that the District Court lacked subject matter ju-
risdiction over Coit’s claims, the Solicitor General does not 
endorse that position. See Brief for Respondent 16, 17, 20, 
and n. 13, 39-40. Respondent concedes both that “the 
power conferred by HO LA and the NHA should not be char-
acterized as a power of ‘adjudication,’” id., at 17, and that 
the District Court had subject matter jurisdiction over Coit’s 
claim.1 Id., at 16-17, 39. Respondent also acknowledged 
at oral argument that a creditor suing in court is entitled to a 
“de novo determination” of its claim. Tr. of Oral Arg. 36. 
We agree. The statutes governing FSLIC and the Bank 
Board do not grant FSLIC adjudicatory power over credi-
tors’ claims against insolvent savings and loan associations 
under FSLIC receivership, nor do they divest the courts of 
jurisdiction to consider those claims de novo.

A
Congress granted FSLIC various powers in its capacity as 

receiver, but they do not include the power to adjudicate 
creditors’ claims. Section 406 of the NHA conferred upon *

’Respondent recognized at oral argument that FSLIC and the Bank 
Board do not necessarily agree with the Solicitor General on “every point” 
and may still be arguing cases in the lower courts on the jurisdictional 
theory, Tr. of Oral Arg. 56.
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FSLIC the traditional powers of a receiver “to settle, com-
promise, or release claims in favor of or against the insured 
institutiofn],” 12 U. S. C. § 1729(d), and to “pay all valid 
credit obligations of the association,” § 1729(b)(1)(B). Those 
essential functions of FSLIC as receiver have not changed 
since the enactment of the NHA in 1934. The plain language 
of §§ 1729(b) and 1729(d) cannot be read to confer upon 
FSLIC the power to adjudicate disputes with the force of 
law. The power to “settle, compromise, or release” claims 
both is distinguishable from the power to adjudicate and is to 
some extent inconsistent with it. As the Ninth Circuit rea-
soned in Morrison-Knudsen Co., 811 F. 2d, at 1219:

“Settlement and compromise strongly suggest the pres-
ence of the power of the other party to take the dispute 
to court. Settlement and compromise are to avoid that 
result. A body with the power to say ‘yes’ or ‘no’ with 
the force of law has much less need to settle or to 
compromise.”

Similarly, the directive that FSLIC as receiver “shall pay all 
valid credit obligations of the association” cannot be read to 
confer upon FSLIC the power to adjudicate claims against an 
insolvent savings and loan association subject only to review 
under the Administrative Procedure Act. This provision 
simply empowers FSLIC, much like an ordinary insurance 
company, to pay those claims proved to its satisfaction. It 
does not give FSLIC the power to adjudicate claims with the 
force of law; nor does it preclude claimants from resorting to 
the courts for a determination of the validity of their claims.

Moreover, §§ 1729(b) and 1729(d) do not exist in isolation, 
but are embedded within a complex statutory framework. 
Stafford v. Briggs, 444 U. S. 527, 535 (1980) (“‘[I]t is well 
settled that, in interpreting a statute, the court will not look 
merely to a particular clause in which general words may be 
used, but will take in connection with it the whole statute’ ”) 
(quoting Brown v. Duchesne, 19 How. 183, 194 (1857)). The 
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statutory framework in which § 1729 appears indicates clearly 
that when Congress meant to confer adjudicatory authority 
on FSLIC it did so explicitly and set forth the relevant pro-
cedures in considerable detail. For example, in its role as 
supervisor of ongoing thrift institutions, FSLIC together 
with the Bank Board is empowered to adjudicate violations of 
federal law, to issue cease-and-desist orders, to remove offi-
cers and directors, and to impose civil sanctions. See 12 
U. S. C. §§ 1464(d), 1730. The statutory provisions that 
confer this authority set forth with precision the agency pro-
cedures to be followed and the remedies available, with ex-
plicit reference to judicial review under the Administrative 
Procedure Act. See 12 U. S. C. §§ 1464(d)(7)(A), 1730(j)(2). 
It is thus reasonable to infer that if Congress intended to 
confer adjudicatory authority upon FSLIC in its receivership 
capacity, it would have enacted similar provisions governing 
procedural and substantive rights and providing for judicial 
review.

B

The Hudspeth decision rested primarily on 12 U. S. C. 
§ 1464(d)(6)(C). That provision, introduced in 1966 as § 101 
of the FISA, 80 Stat. 1033, states that “[e]xcept as otherwise 
provided in this subsection, no court may take any action for 
or toward the removal of any conservator or receiver, or, 
except at the instance of the Board, restrain or affect the ex-
ercise of powers or functions of a conservator or receiver.” 
(Emphasis added.) The Hudspeth court reasoned that judi-
cial “resolution of even the facial merits of claims . . . would 
delay the receivership function of distribution of assets” and 
that “such a delay is a ‘restraint’ within the scope of the stat-
ute.” 756 F. 2d, at 1102. We disagree.

First, this language does not add adjudication of creditor 
claims to FSLIC’s receivership powers. It simply prohibits 
courts from restraining or affecting FSLIC’s exercise of 
those receivership “powers and functions” that have been 
granted by other statutory sources. As discussed above,
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none of the statutes governing FSLIC and the Bank Board 
confer upon FSLIC the power to adjudicate claims against an 
insolvent savings and loan over which FSLIC has been ap-
pointed receiver.

Second, when the statutory context in which the provision 
appears is examined, it is clear that it does not have the 
meaning that Hudspeth attributed to it. Section 1464(d) 
(6)(A) sets forth the specific grounds for appointment of a 
receiver by the Bank Board and expressly authorizes associa-
tions placed in receivership to bring suit within 30 days in 
United States district court to challenge the receiver’s ap-
pointment. Following the provision for a court challenge to 
remove the receiver comes the statutory language prohibit-
ing courts, “[e]xcept as otherwise provided in this subsec-
tion,” from taking any action to remove the receiver or to “re-
strain or affect” the exercise of the receiver’s “powers or 
functions.” When read in its statutory context, this provi-
sion prohibits untimely challenges to the receiver’s appoint-
ment or collateral attacks attempting to restrain the receiver 
from carrying out its basic functions. It does not divest 
state and federal courts of subject matter jurisdiction to de-
termine the validity of claims against institutions under a 
FSLIC receivership. See Note, 10 W. New Eng. L. Rev., 
at 257-260; Baxter, Life in the Administrative Track: Admin-
istrative Adjudication of Claims Against Savings Institution 
Receiverships, 1988 Duke L. J. 422, 484-485.

That the “restrain or affect” language should not be read to 
preclude de novo court adjudication of the validity of credi-
tors’ claims against savings and loans in receivership is rein-
forced by the fact that at the time of the statute’s enactment 
it was well established at common law that suits establishing 
the existence or amount of a claim against an insolvent debtor 
did not interfere with or restrain the receiver’s possession of 
the insolvent’s assets or its exclusive control over the distri-
bution of assets to satisfy claims. Morris v. Jones, 329 U. S.
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545, 549 (1947); Riehle v. Margolies, 279 U. S. 218, 224 
(1929). As this Court discussed in Morris:

“No one can obtain part of the assets or enforce a right to 
specific property in the possession of the liquidation 
court except upon application to it. But proof and al-
lowance of claims are matters distinct from distribution. 
. . . ‘The latter function, which is spoken of as the liqui-
dation of a claim, is strictly a proceeding in personam.’ 
The establishment of the existence and amount of a claim 
against the debtor in no way disturbs the possession of 
the liquidation court, in no way affects title to the prop-
erty, and does not necessarily involve a determination of 
what priority the claim should have.” 329 U. S., at 549 
(citations omitted).

Moreover, suits to establish the validity and amount of a 
claim against an insolvent national bank under a statutory 
receivership were not seen as interfering with the powers or 
functions of the receiver. See Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383, 401-402 (1872).

Looking to the practical effects of court adjudication on the 
receivership process, the Hudspeth court erroneously as-
sumed that such adjudication would “restrain” FSLIC’s exer-
cise of its receivership powers by delaying its prompt liquida-
tion of failed savings and loans. As this Court held in Riehle 
n . Margolies, a receiver’s distribution of assets need not be 
postponed pending the resolution of disputed claims in other 
courts: “The power to fix the time for distribution may in-
clude the power... to decline to postpone distribution await-
ing disposition of litigation in another court over a contested 
claim.” 279 U. S., at 224. See also 3 R. Clark, Law and 
Practice of Receivers § 649(c) (3d ed. 1959). Indeed, the 
Bank Board’s own regulations provide for interim distribu-
tions. See 12 CFR § 549.4(d) (1988) (allowing creditor claims 
to be paid by the receiver “from time to time, to the ex-
tent funds are available, in such manner and amounts as the 
Board may direct”).
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Finally, even if court adjudication of creditor claims de-
layed the distribution of assets and thereby constituted a “re-
straint” on FSLIC’s receivership functions, Hudspeth pro-
vides no explanation for why the delay resulting from judicial 
review of FSLIC’s administrative claims procedure would 
constitute any less of a “restraint.” In sum, judicial resolu-
tion of Coit’s state law claims against FSLIC as receiver for 
FirstSouth simply would not “restrain or affect” FSLIC’s ex-
ercise of its receivership functions within the meaning of 
§ 1464(d)(6)(C).

C

Several provisions of the NHA indicate that Congress 
clearly envisaged that the courts would have jurisdiction over 
suits by creditors against FSLIC as receiver. When it es-
tablished FSLIC in 1934, Congress provided that FSLIC 
could “sue and be sued, complain and defend, in any court of 
law or equity, State or Federal.” NHA, §402(c)(4), 48 Stat. 
1256, now codified, as amended, 12 U. S. C. § 1725(c)(4). 
Moreover, in the Housing Act of 1954, Congress amended the 
NHA to establish a statute of limitations for actions against 
FSLIC to enforce deposit insurance claims, which were the 
most common type of claim in any thrift liquidation at the 
time. Housing Act of 1954, § 501(2), 68 Stat. 633, 12 U. S. C. 
§ 1728(c). Most significantly, in 1966, in the very statute that 
contained the “restrain or affect” language of 12 U. S. C. 
§ 1464(d)(6)(C), Congress provided an explicit grant of subject 
matter jurisdiction to the courts that clearly envisaged suits 
by creditors against FSLIC as receiver:

“Notwithstanding any other provision of law, . . . (B) 
any civil action, suit, or proceeding to which [FSLIC] 
shall be a party shall be deemed to arise under the laws 
of the United States, and the United States district 
courts shall have original jurisdiction thereof, without 
regard to the amount in controversy; and (C) [FSLIC] 
may, without bond or security, remove any such action,
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suit, or proceeding from a State court to the United 
States district court . . . : Provided, That any action, 
suit, or proceeding to which [FSLIC] is a party in its ca-
pacity as conservator, receiver, or other legal custodian 
of an insured State-chartered institution and which in-
volves only the rights or obligations of investors, credi-
tors, stockholders, and such institution under State law 
shall not be deemed to arise under the laws of the United 
States.” FISA, 80 Stat. 1042, 12 U. S. C. § 1730(k)(l) 
(emphasis added).

The proviso clause sets out the types of suits Congress ex-
pected FSLIC to defend against in state courts, including 
suits by creditors against FSLIC as receiver for state- 
chartered savings and loan associations. Moreover, there is 
no indication that Congress intended to treat state-chartered 
and federally chartered associations differently in this respect. 
See, e. g., 12 U. S. C. § 1729(c)(1)(A) (granting FSLIC the 
“same powers and duties” as receiver for defaulted state in-
stitutions as it has with respect to federal savings and loan 
associations). In sum, we conclude that Congress clearly en-
visaged that the courts would have subject matter jurisdic-
tion over creditor suits against FSLIC.

Because we conclude that FSLIC has not been granted ad-
judicatory authority by Congress and that Coit is entitled to 
de novo consideration of its state law claims in court, we need 
not reach Coit’s claim that adjudication by FSLIC subject 
only to judicial review under the Administrative Procedure 
Act would violate Article III of the Constitution under 
Northern Pipeline Construction Co. n . Marathon Pipe Line 
Co., 458 U. S. 50 (1982). Similarly, we need not reach Coit’s 
due process and Seventh Amendment challenges to adjudica-
tion by FSLIC of its state law claims. We note, however, 
that the usury and breach of fiduciary duty claims raised by 
Coit, like the contract disputes in Morrison-Knudsen Co., 
811 F. 2d, at 1221, involve “private rights” which are at the
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“core” of “matters normally reserved to Article III courts.” 
Commodity Futures Trading Comm’n v. Schor, 478 U. S. 
833, 853 (1986); Northern Pipeline, supra, at 69-72. The 
court below adopted an interpretation of the statutes gov-
erning FSLIC and the Bank Board that raises serious con-
stitutional difficulties. In our view, those statutes can and 
should be read to avoid these difficulties. Schor, supra, at 
841; Crowell v. Benson, 285 U. S. 22, 62 (1932).

IV

Although FSLIC argued below that the District Court 
lacked subject matter jurisdiction over Coit’s state law 
claims, respondent now defends the Fifth Circuit’s judgment 
on the narrower ground that “the Bank Board and FSLIC 
plainly do have power to require claimants first to present 
their claims to FSLIC, and exhaust the administrative proc-
ess leading to allowance, settlement, or disallowance” before 
suing on the claims in court. Brief for Respondent 20, and 
n. 13. Coit does not challenge the Bank Board’s authority to 
establish a voluntary claims procedure. Coit contends, how-
ever, that the statutory provisions relied on by FSLIC do not 
demonstrate a congressional intent to require exhaustion of 
administrative remedies by claimants before they can file suit 
in court. Reply Brief for Petitioner 3.

A

Our past cases have recognized that exhaustion of adminis-
trative remedies is required where Congress imposes an ex-
haustion requirement by statute. Weinberger v. Salfi, 422 
U. S. 749, 766 (1975); Myers n . Bethlehem Shipbuilding 
Corp., 303 U. S. 41, 50-51 (1938). Where a statutory re-
quirement of exhaustion is not explicit, “courts are guided by 
congressional intent in determining whether application of 
the doctrine would be consistent with the statutory scheme.” 
Patsy n . Florida Board of Regents, 457 U. S. 496, 502, n. 4 
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(1982). Moreover, “a court should not defer the exercise of 
jurisdiction under a federal statute unless it is consistent 
with that intent.” Id., at 501-502.

Congress gave the Bank Board a broad statutory mandate 
to reorganize or liquidate an insolvent federal savings and 
loan, using FSLIC as receiver for that purpose. 12 U. S. C. 
§ 1464(d)(6). As we have discussed above, Congress also ex-
pressly granted FSLIC as receiver the responsibility to “pay 
all valid credit obligations of the association,” § 1729(b)(1)(B), 
to “liquidate its assets in an orderly manner,” § 1729(b)(1) 
(A)(v), and to “settle, compromise, or release claims in favor 
of or against the insured institutions, and to do all other things 
that may be necessary in connection therewith,” § 1729(d). 
Moreover, Congress gave the Bank Board the broad “power 
to make rules and regulations for the reorganization, con-
solidation, liquidation, and dissolution of associations, . . . 
and for the conduct of conservatorships and receiverships.” 
§ 1464(d)(ll).

Over 45 years ago, the Bank Board concluded that an ad-
ministrative claims procedure was necessary in order for 
FSLIC to carry out its statutory responsibility to pay valid 
claims and to settle or disallow claims while liquidating the 
assets of a failed savings and loan association in an orderly 
manner. Thus, in 1941, acting pursuant to its broad rule-
making authority under § 5(d) of the HOLA, the Bank Board 
established a claims procedure that remained in effect, largely 
unaltered, until 1986, when FSLIC’s p^st-Hudspeth interim 
procedures became operative. 6 Fed. Reg. 4413,4415 (1941).

At the time of the Hudspeth decision, the Bank Board’s 
regulations provided that once FSLIC became receiver it 
would publish a notice to the association’s creditors, to 
present their claims by a specified date. 12 CFR § 549.4(a) 
(1988). Claims filed after that date would be “disallowed, 
except as the Board may approve them for whole or part pay-
ment from the association’s assets remaining undistributed
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at the time of approval.” Ibid. The regulations further pro-
vided that FSLIC “shall allow any claim seasonably received 
and proved to its satisfaction,” § 549.4(b), and that FSLIC 
“may wholly or partly disallow any creditor claim . . . not so 
proved, and shall notify the claimant of the disallowance and 
the reason therefor,” ibid. After the date for presenting 
claims to FSLIC had expired, the regulations required FSLIC 
to file with the Bank Board “a complete list of claims pre-
sented, indicating the character of each claim and whether al-
lowed by the receiver.” § 549.4(c). Creditor claims allowed 
by FSLIC or approved by the Bank Board would then be 
“paid by the receiver, from time to time, to the extent funds 
are available, in such manner and amounts as the Board may 
direct.” § 549.5(d).

Following the Hudspeth decision, the Bank Board estab-
lished a dramatically different and more elaborate set of “in-
terim procedures” governing creditor claims. These interim 
procedures have been used by FSLIC since July 1, 1986. 53 
Fed. Reg. 13105 (1988).2 Under these procedures, FSLIC 
as receiver first notifies all potential claimants of their right 
to present a claim by a specified date, which is not less than 
90 days from the date of the notice. Id., at 43854 (to be codi-
fied at § 575.4). Properly filed claims are then assigned to 
an agent of FSLIC’s Special Representative for an initial de-
termination whether to allow or disallow the claim. Id., at 
43854-43855 (to be codified at §§ 575.9(d), 575.10). The Spe-
cial Representative must notify each claimant within six 
months after receipt of a properly filed proof of claim (or six 
months after the end of the 90-day notice period, whichever is 

2 These procedures were in effect at the time Coit’s suit was dismissed 
for lack of subject matter jurisdiction, and Coit filed its proof of claim 
pursuant to these procedures by the date specified by FSLIC for claims 
against the assets of FirstSouth. The interim procedures, with minor 
modifications, became final on October 31, 1988, 53 Fed. Reg. 43850 (to be 
codified at 12 CFR pts. 575, 576, 577), and the citations hereafter are to the 
final version.
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later) whether the claim will be allowed in full or in part, dis-
allowed, or retained for further review. Id., at 43855 (to be 
codified at §575.11). If the claim is retained by FSLIC for 
further review, there is no time limit set for its disposition.

In reviewing a claim, the agent may require the claimant to 
submit additional documentation, answer written questions, 
provide a sworn statement, and submit a memorandum ad-
dressing legal issues. Ibid, (to be codified at § 575.13). The 
Special Representative compiles a “Receiver’s record” and 
ultimately prepares a “proposed determination of claim in the 
form of proposed findings of fact and conclusions of law.” 
Id., at 43856 (to be codified at §575.13(1)). If the claimant 
does not object to a proposed finding of fact or conclusion of 
law in a request for reconsideration, those facts or conclu-
sions will be “conclusively established against the Claimant.” 
Ibid, (to be codified at § 575.13(o)(2)). After considering the 
Receiver’s record, FSLIC then issues a decision on the claim 
in the form of findings of fact and conclusions of law. Ibid. 
(to be codified at §575.13(o)(6)).

If a claim is ultimately disallowed by FSLIC in whole or in 
part, the Special Representative notifies the claimant of its 
right to Bank Board review of the determination. Ibid, (to 
be codified at §§575.13(n), 575.13(p)). Claimants then have 
60 days to file a written request for Bank Board review. Id., 
at 43857 (to be codified at § 576.3(a)). The Bank Board con-
ducts a preliminary review to determine if more information 
is needed, which will be completed in most cases within 60 
days. Id., at 43858 (to be codified at §576.4(b)). Generally 
the Bank Board will issue a decision within six months from 
the date the record is closed. Ibid, (to be codified at § 576.7). 
Thus, even assuming that FSLIC itself rules within 180 days, 
the entire process for a claimant whose claim is not allowed in 
full could take well over a year from the time the claim is first 
filed with FSLIC until the Bank Board completes its final re-
view. Because the regulations put no time limit on FSLIC’s
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consideration of claims retained for “further review,” the 
length of time could be far longer and even indefinite.

Under these procedures, the Bank Board may make its 
own findings of fact and conclusions of law based upon the 
Administrative Record. Ibid, (to be codified at § 576.5(e)). 
The procedures further provide that “[j Judicial review of the 
disallowance in whole or in part of a claim against the assets 
of the FSLIC as receiver is available only after exhaustion of 
these procedures and review and final agency action by the 
Board.” Id., at 43852 (to be codified at §575.1(a)).

B

Respondent argues that just as the Bank Board has the au-
thority under §5(d)(ll) of HOL A to establish an adminis-
trative claims procedure, it also has the authority to require 
claimants to exhaust that procedure before going to court. 
Respondent contends that FSLIC will be unable to fulfill 
its statutory responsibility to liquidate failed savings and 
loan associations “in an orderly manner” or to make rational 
judgments about which claims to pay, settle, or contest, un-
less it has an initial opportunity to consider the entire array 
of claims against an insolvent estate in a centralized claims 
process before claimants proceed to court. Brief for Re-
spondent 25-30.

Although the language of the statutes governing FSLIC 
and the Bank Board does not explicitly mandate exhaus-
tion of administrative remedies as a precondition for fil-
ing suit, the NHA does require that FSLIC liquidate the 
assets of a failed savings and loan “in an orderly manner,” 
12 U. S. C. § 1729(b)(l)(A)(v), “pay all valid credit obliga-
tions,” § 1729(b)(1)(B), and “settle, compromise, or release 
claims in favor of or against the insured institutio[n], and to 
do all other things that may be necessary in connection there-
with,” § 1729(d). Moreover, there can be no doubt that the 
Bank Board’s broad authority under § 5(d)(ll) of the HOL A 
to establish rules for the conduct of receiverships empowers 
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the Board to respond to changing circumstances and present 
needs, within statutory constraints. § 1464(d)(ll). In the 
present savings and loan crisis, with hundreds of savings and 
loan associations in receivership,3 and with creditors of far 
greater number and variety than the small depositors who 
once were a failed thrift’s main creditors, the Bank Board 
could reasonably conclude that FSLIC could not possibly ful-
fill its statutory responsibility to liquidate “in an orderly 
manner” unless FSLIC had notice of all claims against an in-
solvent savings and loan association and an initial opportunity 
to consider them in a centralized claims process.

If the Bank Board’s regulations only required claimants to 
give FSLIC notice of their claims and then to wait for a rea-
sonable period of time before filing suit while FSLIC decided 
whether to pay, settle, or disallow the claim, we have no 
doubt that such regulations would be a reasonable exercise of 
the Bank Board’s broad rulemaking power under § 5(d)(l 1) of 
the HOLA and would be entirely consistent with Congress’ 
clear intent that FSLIC liquidate failed savings and loan as-
sociations “in an orderly manner.” The traditional reasons 
for judicial application of the exhaustion doctrine, even “in 
cases where the statutory requirement of exclusivity is not so 
explicit,” McKart n . United States, 395 U. S. 185, 193 (1969), 
support the conclusion that the Bank Board could require 
that FSLIC be given notice of creditors’ claims and a reason-
able period of time to decide, in the first instance, whether to 
pay, settle, or contest those claims in court. The Bank 
Board reasonably could decide that FSLIC simply cannot 
perform its statutory function as receiver and liquidator of 
failed savings and loan associations unless it is notified of the 
entire array of claims against the assets of a failed association 
and has a reasonable period of time to make rational and con-
sistent judgments regarding which claims to allow or contest, 
based on its expertise and knowledge of the total situation.

See Note, 10 W. New Eng. L. Rev. 227, 228, n. 2 (1988).
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Only then could FSLIC liquidate the association’s assets “in 
an orderly manner,” and settle many claims without resort to 
costly litigation—the expense of which is ultimately borne by 
the common pool of assets out of which all valid claims are 
paid.

In cases where suit has already been filed against a sav-
ings and loan association before FSLIC is appointed receiver, 
FSLIC will receive notice of those claims when it steps into 
the shoes of the failed savings and loan and takes control 
of its assets. Trial courts can then determine, in their dis-
cretion, whether to stay the proceedings for a limited time, 
based on such factors as the stage of the litigation and 
FSLIC’s need to assess the possibility of settling the claims. 
See Landis v. North American Co., 299 U. S. 248, 254-255 
(1936); Leyva v. Certified Grocers of California, Ltd., 593 
F. 2d 857, 863-864 (CA9 1979); Marshall v. Hartford Fire 
Ins. Co., 78 F. R. D. 97, 107 (Conn. 1978).

In our view, it is incorrect to characterize our exhaustion 
analysis in this Part as a ruling that the enabling legislation 
of FSLIC and the Bank Board “pre-empts” state law. See 
post, at 588-589 (Scali a , J., concurring in part and concur-
ring in judgment). Our discussion in Part IV does not pur-
port to be predicated on any finding that federal law occupies 
the field to the exclusion of a substantive body of state law 
or regulations, or that the enforcement of state law would 
conflict with federal substantive policies. Indeed, we hold 
explicitly in Part III that Coit is entitled to de novo con-
sideration of its state law claims in court, and that FSLIC 
has no statutory authority to divest the courts of subject mat-
ter jurisdiction over those claims. See supra, at 578-579. 
Moreover, the minimal delay entailed in a notice and reason-
able time requirement is unlikely to “extinguish” state causes 
of action in the usual case. On the facts before us today, we 
need not address a case such as that posited by Just ic e  
Sca lia , in which a state statute of limitations may expire 
during a reasonable waiting period established by FSLIC.



586 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

c
The Bank Board’s present regulations, however, exceed its 

statutory authority in two respects. First, the regulations 
purport to confer adjudicatory authority on FSLIC and on 
the Bank Board to make binding findings of fact and conclu-
sions of law, subject only to “judicial review” presumably 
under the Administrative Procedure Act as opposed to de 
now judicial determination. See, e. g., 53 Fed. Reg. 43852, 
43856, 43858 (1988) (to be codified at 12 CFR §§575.1, 
575.13(g )(6), 576.5(e)). FSLIC does not have such authority 
for the reasons discussed above in Part III.

Second, the regulations do not place a clear and reasonable 
time limit on FSLIC’s consideration of whether to pay, set-
tle, or disallow claims. Under the current regulations, 
FSLIC must allow, disallow, or retain a claim “for further re-
view” within six months after the filing of the claim or after 
the end of the 90-day notice period, 53 Fed. Reg. 43855 
(1988), but no time limit is established for FSLIC’s consid-
eration of those claims retained for further review. Thus, as 
Coit so aptly puts it: “These procedures give FSLIC virtually 
unlimited discretion to bury large claims like Coit’s in the 
administrative process, and to stay judicial proceedings for 
an unconscionably long period of time given FSLIC’s pur-
portedly limited objectives of centralizing the claims process 
and deciding whether claims should be paid or not.” Reply 
Brief for Petitioner 18.

Indeed, Coit first filed its claim for approximately $113 mil-
lion with FSLIC on September 28, 1987. Six months later, 
on March 18, 1988, Coit was notified that its claim was being 
retained for “further review.” As of the date of oral argu-
ment, Coit’s claim had been pending before FSLIC for over 
13 months, and FSLIC had yet to make its initial determina-
tion. Since the Bank Board itself can take six months to dis-
pose of any appeal, Coit’s claim has essentially been rele-
gated to a “black hole” from which it may not emerge before 
the statute of limitations on Coit’s state law claims has run.
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Administrative remedies that are inadequate need not be 
exhausted. Greene v. United States, 376 U. S. 149, 163 
(1964); Smith v. Illinois Bell Telephone Co., 270 U. S. 587, 
591-592 (1926) (“[P]ublic service company is not required in-
definitely to await a decision of the rate-making tribunal be-
fore applying to a federal court for equitable relief”). The 
lack of a reasonable time limit in the current administrative 
claims procedure renders it inadequate for several reasons. 
First, it allows FSLIC to delay the administrative process-
ing of claims indefinitely, denying a litigant its day in court, 
while the statute of limitations runs. Second, it may enable 
FSLIC to coerce claimants to enter into unfair settlements 
by virtue of the fact that the receiver’s assets may be de-
pleted by interim distributions to other claimants by the time 
a claimant finally has access to the courts. These concerns 
are only exacerbated by the fact that FSLIC itself is often 
the main creditor against the assets of a failed savings and 
loan association, and thus may well have an incentive to delay 
decision on large claims against an insolvent’s assets such as 
the claim filed by Coit.

Because the Bank Board’s regulations do not place a rea-
sonable time limit on FSLIC’s consideration of claims, Coit 
cannot be required to exhaust those procedures. Coit is 
thus entitled to proceed directly to court for a de novo deter-
mination on the merits of its state law claims.

In sum, we conclude that Congress has not granted FSLIC 
the power to adjudicate creditors’ claims against the assets 
of a failed savings and loan association under FSLIC receiv-
ership, and that creditors are entitled to de novo consider-
ation of their claims in court. Moreover, creditors are not 
required to exhaust the current administrative claims pro-
cedure established by the Bank Board because it places no 
reasonable time limit on FSLIC’s consideration of creditor 
claims. Accordingly, the judgment below is reversed, and 
the case is remanded for further proceedings consistent with 
this opinion.

It is so ordered.



588 OCTOBER TERM, 1988

Opinion of Scal ia , J. 489 U. S.

Justi ce  Blac kmun , concurring in part and concurring in 
the judgment.

I join Parts I, II, and III of the Court’s opinion. I refrain 
from joining Part IV and thus concur only in the judgment. 
My concern with Part IV is that it seems to me to amount 
to only an advisory opinion on what the Bank Board may 
do, based on a surmise of what the Bank Board might some-
day conclude it must do in order to liquidate “in an orderly 
manner.”

Justi ce  Scali a , concurring in part and concurring in the 
judgment.

I agree with the judgment of the Court, and join Parts I 
through III of its opinion. I do not join Part IV, however, 
because there is no precedent and in my view no sound policy 
justification for (1) using the doctrine of exhaustion of admin-
istrative remedies as a basis for pre-empting state law, and 
(2) imposing upon the Bank Board the obligation to set forth 
by rule a specific time period within which FSLIC must act 
upon claims.

I
This case is not about exhaustion; it is about pre-emption. 

To my knowledge, the doctrine of exhaustion of administra-
tive remedies has never been used, as it is in today’s opinion, 
as a means of pre-empting state law. We normally apply the 
doctrine by refusing to entertain a federal claim unless and 
until the plaintiff has resorted to the federally created admin-
istrative remedies for the grievance underlying that claim. 
See, e. g., Renegotiation Board v. Bannercraft Clothing Co., 
415 U. S. 1, 20-26 (1974); McGee n . United States, 402 U. S. 
479, 483-486 (1971). That is a fair assessment of the con-
gressional intent in creating the administrative remedies.

In the present case, by contrast, the Court applies what 
purports to be the exhaustion doctrine, not to determine 
when Congress wished federal claims to be first assertible, 
but to determine when Congress wished to prohibit the as-
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sertion of state claims. The claims at issue in this case—and, 
I expect, in most litigation involving insolvent thrifts—arise 
under state law; and the suit was originally brought, before 
removal, in a Texas court. Part IV of the Court’s opinion 
says that the Bank Board can exclude these Texas-law claims 
from federal court until they have first been acted upon by 
FSLIC, or until a specific time limit for such action has 
passed. Moreover, unless that statement is devoid of practi-
cal effect (requiring no more than the remand of removed 
cases to the state courts), presumably the Court means that 
the Board can exclude these “unexhausted” claims from state 
courts as well.

What is enough to suggest a congressional intent to defer 
the maturing of a federal cause of action is not enough to sug-
gest a congressional intent to override state law. We have 
repeatedly said that federal law pre-empts state law in tradi-
tional fields of state regulation only when “that was the clear 
and manifest purpose of Congress,” Rice v. Santa Fe Eleva-
tor Corp., 331 U. S. 218, 230 (1947); see also Puerto Rico 
Dept, of Consumer Affairs v. Isla Petroleum Corp., 485 
U. S. 495, 500 (1988); Hillsborough County v. Automated 
Medical Laboratories, Inc., 471 U. S. 707, 715 (1985); Jones 
v. Rath Packing Co., 430 U. S. 519, 525 (1977). These as-
surances are meaningless if the directions to FSLIC to “pay 
all valid credit obligations,” 12 U. S. C. § 1729(b)(1)(B), to 
“liquidate . . . assets in an orderly manner,” 12 U. S. C. 
§ 1729(b)(l)(A)(v), and to “settle, compromise, or release 
claims . . . and to do all other things that may be necessary 
in connection therewith,” 12 U. S. C. § 1729(d), can be inter-
preted as a congressional authorization for the suspension of 
rights arising under state usury and contract law, and for the 
exclusion of state-court jurisdiction.

II

It is, however, an understatement to say that what is in-
volved is merely a “suspension” of state-created rights. The 
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suspension becomes an extinguishment if, during the period 
while the plaintiff is pursuing his required “exhaustion” of 
federal remedies for his state claim, the state statute of limi-
tations expires. To meet this difficulty, and thereby to make 
its pre-emption of state law seem less drastic, the Court im-
poses upon the Bank Board the requirement that its regula-
tions “place a clear and reasonable time limit on FSLIC’s 
consideration of whether to pay, settle, or disallow claims.” 
Ante, at 586. Of course even this does not completely solve 
the problem. Even if the Bank Board establishes a flat 90- 
day limit, those state-created claims whose statute of limita-
tions happens to expire during that 90-day period will be 
extinguished. The only complete solution would be to re-
quire tolling of the state statutes of limitations during this 
90-day period—but that is so much more obviously a pre-
emption of state law, and so difficult to conceal under the 
guise of “exhaustion,” that the Court avoids it, leaving state 
claimants without remedy if their causes of action expire be-
fore federal “exhaustion” has occurred.

But to achieve this limited benefit, the Court creates yet 
another novel doctrine that we may have cause to regret. I 
know of no precedent for the proposition that an agency’s 
regulations are “arbitrary, capricious” or “otherwise not in 
accordance with law,” 5 U. S. C. §706(2)(A), simply because 
they do not set forth a precise time by which the agency will 
have acted. To be sure, particular agency action becomes 
arbitrary and capricious when it is too long delayed, where-
fore the Administrative Procedure Act instructs reviewing 
courts to “compel agency action unlawfully withheld or un-
reasonably delayed,” 5 U. S. C. §706(1) (emphasis added). 
But that determination is made on a case-by-case basis. 
See, e. g., Sierra Club v. Thomas, 264 U. S. App. D. C. 203, 
212-215, 828 F. 2d 783, 794-797 (1987); Public Citizen Health 
Research Group v. Commissioner, Food and Drug Adminis-
tration, 238 U. S. App. D. C. 271, 285, 740 F. 2d 21, 35 
(1984). The equivalent, in the present context, would be
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to say that exhaustion has been completed when, in the par-
ticular case, FSLIC has taken too long to make up its mind. 
See, e. g., id., at 282, 740 F. 2d, at 32; Environmental De-
fense Fund, Inc. n . Hardin, 138 U. S. App. D. C. 391, 397, 
428 F. 2d 1093, 1099-1100 (1970). But to say that the Bank 
Board must establish, for all cases, a specified cut-off date 
is to impose, contrary to our case law, a requirement that 
appears neither in the Administrative Procedure Act nor in 
FSLIC’s organic law. See Vermont Yankee Nuclear Power 
Corp. n . Natural Resources Defense Council, Inc., 435 U. S. 
519, 524 (1978). The only thing to be said for the invention 
is that it somewhat reduces the harm caused by invention 
of the “exhaustion” requirement. One distortion has led to 
another.

* * *

It seems to me that, in Part IV of its opinion, the Court 
labors courageously—but in the last analysis unsuccess-
fully—to supply what is lacking in FSLIC’s organic law to 
cover the extraordinary situation with which the agency is 
now confronted. Ordinarily, the filing of a lawsuit against 
an insolvent thrift would pose no major problem. Service of 
summons in the suit would itself constitute notice of the 
claim, and if FSLIC was interested in granting or settling the 
claim it could request the state or federal court to defer fur-
ther proceedings for a reasonable time pending settlement 
negotiations. It is hard to imagine that any court would 
deny such a request. It is only the current enormous volume 
of claims against insolvent thrifts, in a diversity of courts, 
that makes it impracticable for FSLIC to proceed in this 
fashion. I do not think it our role to supply the emergency 
provisions Congress has not enacted—and we are not much 
good at it anyway, since I doubt that (even at the expense of 
making some bad law) we have succeeded in giving FSLIC 
meaningful relief. The agency’s main problem, I suspect, is 
that the number of claims it must review is so high that it 
cannot give courts assurances that it will be able to address 
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settlement within a “reasonable time.” Today’s opinion does 
nothing to solve that. Congress is currently considering 
legislation directed towards the so-called “Savings and Loan 
crisis,” Financial Institutions Reform, Recovery and En-
forcement Act of 1989, S. 413, 101st Cong., 1st Sess. (1989), 
and instead of the dicta in Part IV of the opinion, we should 
have remanded FSLIC to that legislative process.

For these reasons, although I join in the reversal of the 
decision below, I do so on the more categorical ground that 
FSLIC’s claim procedures cannot pre-empt the filing of suits 
under state law.
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Petitioners’ decedent (Brower) was killed when the stolen car he had been 
driving at high speeds to elude pursuing police crashed into a police road-
block. Petitioners brought suit under 42 U. S. C. § 1983 in Federal Dis-
trict Court, claiming, inter alia, that respondents, acting under color 
of law, violated Brower’s Fourth Amendment rights by effecting an un-
reasonable seizure using excessive force. Specifically, the complaint 
alleges that respondents placed an 18-wheel truck completely across the 
highway in the path of Brower’s flight, behind a curve, with a police 
cruiser’s headlights aimed in such fashion as to blind Brower on his ap-
proach. It also alleges that the fatal collision was a “proximate result” 
of this police conduct. The District Court dismissed for failure to state 
a claim, concluding that the roadblock was not unreasonable under the 
circumstances, and the Court of Appeals affirmed on the ground that no 
“seizure” had occurred.

Held:
1. Consistent with the language, history, and judicial construction of 

the Fourth Amendment, a seizure occurs when governmental termina-
tion of a person’s movement is effected through means intentionally 
applied. Because the complaint alleges that Brower was stopped by the 
instrumentality set in motion or put in place to stop him, it states a claim 
of Fourth Amendment “seizure.” Pp. 595-599.

2. Petitioners can claim the right to recover for Brower’s death be-
cause the unreasonableness alleged consists precisely of setting up the 
roadblock in such a manner as to be likely to kill him. On remand, the 
Court of Appeals must determine whether the District Court erred in 
concluding that the roadblock was not “unreasonable.” Pp. 599-600.

817 F. 2d 540, reversed and remanded.

Scal ia , J., delivered the opinion of the Court, in which Rehn qui st , 
C. J., and Whit e , O’Conno r , and Kenn edy , JJ., joined. Steve ns , J., 
filed an opinion concurring in the judgment, in which Brenn an , Mar -
sha ll , and Bla ckm un , JJ., joined, post, p. 600.
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Robert G. Gilmore argued the cause for petitioners. With 
him on the briefs was Craig A. Diamond.

Philip W. McDowell argued the cause for respondents. 
With him on the brief was Gregory L. James.

Just ice  Sca lia  delivered the opinion of the Court.

On the night of October 23, 1984, William James Caldwell 
(Brower) was killed when the stolen car that he had been 
driving at high speeds for approximately 20 miles in an effort 
to elude pursuing police crashed into a police roadblock. His 
heirs, petitioners here, brought this action in Federal Dis-
trict Court under 42 U. S. C. §1983, claiming, inter alia, 
that respondents used “brutal, excessive, unreasonable and 
unnecessary physical force” in establishing the roadblock, 
and thus effected an unreasonable seizure of Brower, in vio-
lation of the Fourth Amendment. Petitioners alleged that 
“under color of statutes, regulations, customs and usages,” 
respondents (1) caused an 18-wheel tractor-trailer to be 
placed across both lanes of a two-lane highway in the path 
of Brower’s flight, (2) “effectively concealed” this roadblock 
by placing it behind a curve and leaving it unilluminated, and 
(3) positioned a police car, with its headlights on, between 
Brower’s oncoming vehicle and the truck, so that Brower 
would be “blinded” on his approach. App. 8-9. Petitioners 
further alleged that Brower’s fatal collision with the truck 
was “a proximate result” of this official conduct. Id., at 9. 
The District Court granted respondents’ motion to dismiss 
the complaint for failure to state a claim on the ground (in-
sofar as the Fourth Amendment claim was concerned) that 
“establishing a roadblock [was] not unreasonable under the 
circumstances.” App. to Pet. for Cert. A-21. A divided 
panel of the Court of Appeals for the Ninth Circuit affirmed 
the dismissal of the Fourth Amendment claim on the basis 
that no “seizure” had occurred. 817 F. 2d 540, 545-546 
(1987). We granted certiorari, 487 U. S. 1217 (1988), to re-
solve a conflict between that decision and the contrary hold-
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ing of the Court of Appeals for the Fifth Circuit in Jamieson 
v. Shaw, 772 F. 2d 1205 (1985).

The Fourth Amendment to the Constitution provides:

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing the place 
to be searched, and the person or things to be seized.”

In Tennessee v. Gamer, 471 U. S. 1 (1985), all Members of 
the Court agreed that a police officer’s fatal shooting of a flee-
ing suspect constituted a Fourth Amendment “seizure.” See 
id., at 7; id., at 25 (O’Conn or , J., dissenting). We reasoned 
that “[w]henever an officer restrains the freedom of a person 
to walk away, he has seized that person.” Id., at 7. While 
acknowledging Gamer, the Court of Appeals here concluded 
that no “seizure” occurred- when Brower collided with the 
police roadblock because “[p]nor to his failure to stop volun-
tarily, his freedom of movement was never arrested or re-
strained” and because “[h]e had a number of opportunities to 
stop his automobile prior to the impact.” 817 F. 2d, at 546. 
Essentially the same thing, however, could have been said 
in Gamer. Brower’s independent decision to continue the 
chase can no more eliminate respondents’ responsibility for 
the termination of his movement effected by the roadblock 
than Gamer’s independent decision to flee eliminated the 
Memphis police officer’s responsibility for the termination 
of his movement effected by the bullet.

The Court of Appeals was impelled to its result by consid-
eration of what it described as the “analogous situation” of a 
police chase in which the suspect unexpectedly loses control 
of his car and crashes. See Galas v. McKee, 801 F. 2d 200, 
202-203 (CA6 1986) (no seizure in such circumstances). We 
agree that no unconstitutional seizure occurs there, but not 
for a reason that has any application to the present case. 
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Violation of the Fourth Amendment requires an intentional 
acquisition of physical control. A seizure occurs even when 
an unintended person or thing is the object of the detention 
or taking, see Hill v. California, 401 U. S. 797, 802-805 
(1971); cf. Maryland v. Garrison, 480 U. S. 79, 85-89 (1987), 
but the detention or taking itself must be willful. This is im-
plicit in the word “seizure,” which can hardly be applied to an 
unknowing act. The writs of assistance that were the princi-
pal grievance against which the Fourth Amendment was di-
rected, see Boyd v. United States, 116 U. S. 616, 624-625 
(1886); T. Cooley, Constitutional Limitations *301-*302,  did 
not involve unintended consequences of government action. 
Nor did the general warrants issued by Lord Halifax in the 
1760’s, which produced “the first and only major litigation in 
the English courts in the field of search and seizure,” T. Tay-
lor, Two Studies in Constitutional Interpretation 26 (1969), 
including the case we have described as a “monument of Eng- 
fish freedom” “undoubtedly familiar” to “every American 
statesman” at the time the Constitution was adopted, and 
considered to be “the true and ultimate expression of con-
stitutional law,” Boyd, supra, at 626 (discussing Entick v. 
Carrington, 19 How. St. Tr. 1029, 95 Eng. Rep. 807 (K. B. 
1765)). In sum, the Fourth Amendment addresses “misuse 
of power,” Byars v. United States, 273 U. S. 28, 33 (1927), 
not the accidental effects of otherwise lawful government 
conduct.

Thus, if a parked and unoccupied police car slips its brake 
and pins a passerby against a wall, it is likely that a tort 
has occurred, but not a violation of the Fourth Amendment. 
And the situation would not change if the passerby hap-
pened, by lucky chance, to be a serial murderer for whom 
there was an outstanding arrest warrant—even if, at the 
time he was thus pinned, he was in the process of running 
away from two pursuing constables. It is clear, in other 
words, that a Fourth Amendment seizure does not occur 
whenever there is a governmentally caused termination of an 
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individual’s freedom of movement (the innocent passerby), 
nor even whenever there is a governmentally caused and 
governmentally desired termination of an individual’s free-
dom of movement (the fleeing felon), but only when there is a 
governmental termination of freedom of movement through 
means intentionally applied. That is the reason there was 
no seizure in the hypothetical situation that concerned the 
Court of Appeals. The pursuing police car sought to stop 
the suspect only by the show of authority represented by 
flashing lights and continuing pursuit; and though he was in 
fact stopped, he was stopped by a different means—his loss 
of control of his vehicle and the subsequent crash. If, in-
stead of that, the police cruiser had pulled alongside the flee-
ing car and sideswiped it, producing the crash, then the ter-
mination of the suspect’s freedom of movement would have 
been a seizure.

This analysis is reflected by our decision in Hester v. 
United States, 265 U. S. 57 (1924), where an armed revenue 
agent had pursued the defendant and his accomplice after 
seeing them obtain containers thought to be filled with 
“moonshine whisky.” During their flight they dropped the 
containers, which the agent recovered. The defendant 
sought to suppress testimony concerning the containers’ con-
tents as the product of an unlawful seizure. Justice Holmes, 
speaking for a unanimous Court, concluded: “The defendant’s 
own acts, and those of his associates, disclosed the jug, the 
jar and the bottle—and there was no seizure in the sense of 
the law when the officers examined the contents of each after 
they had been abandoned.” Id., at 58. Thus, even though 
the incriminating containers were unquestionably taken into 
possession as a result (in the broad sense) of action by the 
police, the Court held that no seizure had taken place. It 
would have been quite different, of course, if the revenue 
agent had shouted, “Stop and give us those bottles, in the 
name of the law!” and the defendant and his accomplice had 
complied. Then the taking of possession would have been 
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not merely the result of government action but the result 
of the very means (the show of authority) that the govern-
ment selected, and a Fourth Amendment seizure would have 
occurred.

In applying these principles to the dismissal of petitioners’ 
Fourth Amendment complaint for failure to state a claim, we 
can sustain the District Court’s action only if, taking the alle-
gations of the complaint in the light most favorable to peti-
tioners, see Scheuer v. Rhodes, 416 U. S. 232, 236 (1974), we 
nonetheless conclude that they could prove no set of facts en-
titling them to relief for a “seizure.” See Conley v. Gibson, 
355 U. S. 41, 45-46 (1957). Petitioners have alleged the es-
tablishment of a roadblock crossing both lanes of the high-
way. In marked contrast to a police car pursuing with flash-
ing lights, or to a policeman in the road signaling an oncoming 
car to halt, see Kibbe v. Springfield, 777 F. 2d 801, 802-803 
(CAI 1985), cert, dism’d, 480 U. S. 257 (1987), a roadblock is 
not just a significant show of authority to induce a voluntary 
stop, but is designed to produce a stop by physical impact if 
voluntary compliance does not occur. It may well be that re-
spondents here preferred, and indeed earnestly hoped, that 
Brower would stop on his own, without striking the barrier, 
but we do not think it practicable to conduct such an inquiry 
into subjective intent. See United States v. Leon, 468 U. S. 
897, 922, n. 23 (1984); see also Anderson n . Creighton, 483 
U. S. 635, 641 (1987); Harlow n . Fitzgerald, 457 U. S. 800, 
815-819 (1982). Nor do we think it possible, in determining 
whether there has been a seizure in a case such as this, to 
distinguish between a roadblock that is designed to give the 
oncoming driver the option of a voluntary stop (e. g., one at 
the end of a long straightaway), and a roadblock that is de-
signed precisely to produce a collision (e. g., one located just 
around a bend). In determining whether the means that ter-
minates the freedom of movement is the very means that the 
government intended we cannot draw too fine a line, or we 
will be driven to saying that one is not seized who has been 
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stopped by the accidental discharge of a gun with which he 
was meant only to be bludgeoned, or by a bullet in the heart 
that was meant only for the leg. We think it enough for a 
seizure that a person be stopped by the very instrumentality 
set in motion or put in place in order to achieve that result. 
It was enough here, therefore, that, according to the allega-
tions of the complaint, Brower was meant to be stopped by 
the physical obstacle of the roadblock—and that he was so 
stopped.

This is not to say that the precise character of the road-
block is irrelevant to further issues in this case. “Seizure” 
alone is not enough for § 1983 liability; the seizure must be 
“unreasonable.” Petitioners can claim the right to recover 
for Brower’s death only because the unreasonableness they 
allege consists precisely of setting up the roadblock in such 
manner as to be likely to kill him. This should be contrasted 
with the situation that would obtain if the sole claim of un-
reasonableness were that there was no probable cause for the 
stop. In that case, if Brower had had the opportunity to 
stop voluntarily at the roadblock, but had negligently or in-
tentionally driven into it, then, because of lack of proximate 
causality, respondents, though responsible for depriving him 
of his freedom-of movement, would not be liable for his death. 
See Martinez v. California, 444 U. S. 277, 285 (1980); Cam-
eron v. Pontiac, 813 F. 2d 782, 786 (CA6 1987). Thus, the 
circumstances of this roadblock, including the allegation that 
headlights were used to blind the oncoming driver, may yet 
determine the outcome of this case.

The complaint here sufficiently alleges that respondents, 
under color of law, sought to stop Brower by means of a road-
block and succeeded in doing so. That is enough to consti-
tute a “seizure” within the meaning of the Fourth Amend-
ment. Accordingly, we reverse the judgment of the Court 
of Appeals and remand for consideration of whether the Dis-
trict Court properly dismissed the Fourth Amendment claim 
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on the basis that the alleged roadblock did not effect a seizure 
that was “unreasonable.”

It is so ordered.

Just ic e Ste ven s , with whom Just ic e Bren nan , Jus -
tic e  Mar sha ll , and Justi ce  Blac kmun  join, concurring in 
the judgment.

The Court is unquestionably correct in concluding that 
respondents’ use of a roadblock to stop Brower’s car consti-
tuted a seizure within the meaning of the Fourth Amend-
ment. I therefore concur in its judgment. I do not, how-
ever, join its opinion because its dicta seem designed to 
decide a number of cases not before the Court and to estab-
lish the proposition that “[violation of the Fourth Amend-
ment requires an intentional acquisition of physical control.” 
Ante, at 596.

The intentional acquisition of physical control of something 
is no doubt a characteristic of the typical seizure, but I am 
not entirely sure that it is an essential element of every sei-
zure or that this formulation is particularly helpful in decid-
ing close cases. The Court suggests that the test it articu-
lates does not turn on the subjective intent of the officer. 
Ante, at 598. This, of course, not only comports with the re-
cent trend in our cases, see, e. g., Harlow v. Fitzgerald, 457 
U. S. 800, 815-819 (1982); United States v. Mendenhall, 446 
U. S. 544, 554, n. 6 (1980) (opinion of Stewart, J.), but also 
makes perfect sense. No one would suggest that the Fourth 
Amendment provides no protection against a police officer 
who is too drunk to act intentionally, yet who appears in uni-
form brandishing a weapon in a threatening manner. Alter-
natively, however, the concept of objective intent, at least in 
the vast majority of cases, adds little to the well-established 
rule that “a person has been ‘seized’ within the meaning of 
the Fourth Amendment only if, in view of all of the circum-
stances surrounding the incident, a reasonable person would 
have believed that he was not free to leave.” Id., at 554 
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(opinion of Stewart, J.); see also INS n . Delgado, 466 U. S. 
210, 215 (1984).

There may be a case that someday comes before this Court 
in which the concept of intent is useful in applying the Fourth 
Amendment. What is extraordinary about the Court’s dis-
cussion of the intent requirement in this case is that there is 
no dispute that the roadblock was intended to stop the dece-
dent. Decision in the case before us is thus not advanced by 
pursuing a hypothetical inquiry concerning whether an un-
intentional act might also violate the Fourth Amendment. 
Rather, as explained in Judge Pregerson’s dissent in the 
Court of Appeals, this case is plainly controlled by our deci-
sion in Tennessee v. Gamer, 471 U. S. 1 (1985). 817 F. 2d 
540, 548 (CA9 1987) (opinion concurring in part and dissent-
ing in part). In that case, we held that “there can be no 
question that apprehension by the use of deadly force is a sei-
zure subject to the reasonableness requirement of the Fourth 
Amendment.” 471 U. S., at 7. Because it was undisputed 
that the police officer acted intentionally, we did not discuss 
the hypothetical case of an unintentional seizure. I would 
exercise the same restraint here.

I am in full accord with Judge Pregerson’s dissenting opin-
ion, and, for the reasons stated in his opinion, I join the 
Court’s judgment.
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SKINNER, SECRETARY OF TRANSPORTATION, 
ET AL. v. RAILWAY LABOR EXECUTIVES’

ASSOCIATION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 87-1555. Argued November 2, 1988—Decided March 21, 1989

Upon the basis of evidence indicating that alcohol and drug abuse by rail-
road employees had caused or contributed to a number of significant 
train accidents, the Federal Railroad Administration (FRA) promul-
gated regulations under petitioner Secretary of Transportation’s statu-
tory authority to adopt safety standards for the industry. Among other 
things, Subpart C of the regulations requires railroads to see that blood 
and urine tests of covered employees are conducted following certain 
major train accidents or incidents, while Subpart D authorizes, but does 
not require, railroads to administer breath or urine tests or both to cov-
ered employees who violate certain safety rules. Respondents, the 
Railway Labor Executives’ Association and various of its member labor 
organizations, brought suit in the Federal District Court to enjoin the 
regulations. The court granted summary judgment for petitioners, con-
cluding that the regulations did not violate the Fourth Amendment. 
The Court of Appeals reversed, ruling, inter alia, that a requirement 
of particularized suspicion is essential to a finding that toxicological test-
ing of railroad employees is reasonable under the Fourth Amendment. 
The court stated that such a requirement would ensure that the tests, 
which reveal the presence of drug metabolites that may remain in the 
body for weeks following ingestion, are confined to the detection of cur-
rent impairment.

Held:
1. The Fourth Amendment is applicable to the drug and alcohol test-

ing mandated or authorized by the FRA regulations. Pp. 613-618.
(a) The tests in question cannot be viewed as private action outside 

the reach of the Fourth Amendment. A railroad that complies with 
Subpart C does so by compulsion of sovereign authority and therefore 
must be viewed as an instrument or agent of the Government. Simi-
larly, even though Subpart D does not compel railroads to test, it cannot 
be concluded, in the context of this facial challenge, that such testing will 
be primarily the result of private initiative, since specific features of the 
regulations combine to establish that the Government has actively en-
couraged, endorsed, and participated in the testing. Specifically, since
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the regulations pre-empt state laws covering the same subject matter 
and are intended to supersede collective-bargaining and arbitration-
award provisions, the Government has removed all legal barriers to the 
testing authorized by Subpart D. Moreover, by conferring upon the 
FRA the right to receive biological samples and test results procured by 
railroads, Subpart D makes plain a strong preference for testing and a 
governmental desire to share the fruits of such intrusions. In addition, 
the regulations mandate that railroads not bargain away their Subpart D 
testing authority and provide that an employee who refuses to submit to 
such tests must be withdrawn from covered service. Pp. 614-616.

(b) The collection and subsequent analysis of the biological samples 
required or authorized by the regulations constitute searches of the per-
son subject to the Fourth Amendment. This Court has long recognized 
that a compelled intrusion into the body for blood to be tested for alcohol 
content and the ensuing chemical analysis constitute searches. Simi-
larly, subjecting a person to the breath test authorized by Subpart D 
must be deemed a search, since it requires the production of “deep lung” 
breath and thereby implicates concerns about bodily integrity. More-
over, although the collection and testing of urine under the regulations 
do not entail any intrusion into the body, they nevertheless constitute 
searches, since they intrude upon expectations of privacy as to medical 
information and the act of urination that society has long recognized as 
reasonable. Even if the employer’s antecedent interference with the 
employee’s freedom of movement cannot be characterized as an inde-
pendent Fourth Amendment seizure, any limitation on that freedom that 
is necessary to obtain the samples contemplated by the regulations must 
be considered in assessing the intrusiveness of the searches affected by 
the testing program. Pp. 616-618.

2. The drug and alcohol tests mandated or authorized by the FRA 
regulations are reasonable under the Fourth Amendment even though 
there is no requirement of a warrant or a reasonable suspicion that any 
particular employee may be impaired, since, on the present record, the 
compelling governmental interests served by the regulations outweigh 
employees’ privacy concerns. Pp. 618-633.

(a) The Government’s interest in regulating the conduct of railroad 
employees engaged in safety-sensitive tasks in order to ensure the safety 
of the traveling public and of the employees themselves plainly justifies 
prohibiting such employees from using alcohol or drugs while on duty or 
on call for duty and the exercise of supervision to assure that the restric-
tions are in fact observed. That interest presents “special needs” be-
yond normal law enforcement that may justify departures from the usual 
warrant and probable-cause requirements. Pp. 618-621.
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(b) Imposing a warrant requirement in the present context is not 
essential to render the intrusions at issue reasonable. Such a require-
ment would do little to further the purposes of a warrant, since both the 
circumstances justifying toxicological testing and the permissible limits 
of such intrusions are narrowly and specifically defined by the regula-
tions and doubtless are well known to covered employees, and since 
there are virtually no facts for a neutral magistrate to evaluate, in light 
of the standardized nature of the tests and the minimal discretion vested 
in those charged with administering the program. Moreover, imposing 
a warrant requirement would significantly hinder, and in many cases 
frustrate, the objectives of the testing program, since the delay neces-
sary to procure a warrant could result in the destruction of valuable evi-
dence, in that alcohol and drugs are eliminated from the bloodstream at a 
constant rate, and since the railroad supervisors who set the testing 
process in motion have little familiarity with the intricacies of Fourth 
Amendment jurisprudence. Pp. 621-624.

(c) Imposing an individualized suspicion requirement in the present 
context is not essential to render the intrusions at issue reasonable. 
The testing procedures contemplated by the regulations pose only lim-
ited threats to covered employees’ justifiable privacy expectations, par-
ticularly since they participate in an industry subject to pervasive safety 
regulation by the Federal and State Governments. Moreover, because 
employees ordinarily consent to significant employer-imposed restric-
tions on their freedom of movement, any additional interference with 
that freedom that occurs in the time it takes to procure a sample from 
a railroad employee is minimal. Furthermore, Schmerber v. Califor-
nia, 384 U. S. 757, established that governmentally imposed blood tests 
do not constitute an unduly extensive imposition on an individual’s pri-
vacy and bodily integrity, and the breath tests authorized by Subpart D 
are even less intrusive than blood tests. And, although urine tests re-
quire employees to perform an excretory function traditionally shielded 
by great privacy, the regulations reduce the intrusiveness of the collec-
tion process by requiring that samples be furnished in a medical environ-
ment without direct observation. In contrast, the governmental inter-
est in testing without a showing of individualized suspicion is compelling. 
A substance-impaired railroad employee in a safety-sensitive job can 
cause great human loss before any signs of the impairment become no-
ticeable, and the regulations supply an effective means of deterring such 
employees from using drugs or alcohol by putting them on notice that 
they are likely to be discovered if an accident occurs. An individualized 
suspicion requirement would also impede railroads’ ability to obtain valu-
able information about the causes of accidents or incidents and how to 
protect the public, since obtaining evidence giving rise to the suspicion
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that a particular employee is impaired is impracticable in the chaotic 
aftermath of an accident when it is difficult to determine which employ-
ees contributed to the occurrence and objective indicia of impairment are 
absent. The Court of Appeals’ conclusion that the regulations are un-
reasonable because the tests in question cannot measure current impair-
ment is flawed. Even if urine test results disclosed nothing more spe-
cific than the recent use of controlled substances, this information would 
provide the basis for a further investigation and might allow the FRA to 
reach an informed judgment as to how the particular accident occurred. 
More importantly, the court overlooked the FRA’s policy of placing prin-
cipal reliance on blood tests, which unquestionably can identify recent 
drug use, and failed to recognize that the regulations are designed not 
only to discern impairment but to deter it. Pp. 624-632.

839 F. 2d 575, reversed.

Ken ne dy , J., delivered the opinion of the Court, in which Rehn qui st , 
C. J., and Whit e , Black mun , O’Con no r , and Scal ia , JJ., joined, and in 
all but portions of Part III of which Ste ve ns , J., joined. Stev ens , J., 
filed an opinion concurring in part and concurring in the judgment, post, 
p. 634. Marsh al l , J., filed a dissenting opinion, in which Brenn an , J., 
joined, post, p. 635.

Attorney General Thornburgh argued the cause for peti-
tioners. On the briefs were Solicitor General Fried, Assist-
ant Attorney General Bolton, Deputy Solicitor General 
Merrill, Deputy Assistant Attorneys General Spears and 
Cynkar, Lawrence S. Robbins, Leonard Schaitman, Marc 
Richman, B. Wayne Vance, S. Mark Lindsey, and Daniel 
Carey Smith.

Lawrence M. Mann argued the cause for respondents. 
With him on the brief were W. David Holsberry, Harold A. 
Ross, and Clinton J. Miller III. *

*Briefs of amici curiae urging reversal were filed for the American 
Public Transit Association by Donald T. Bliss; for the Bendiner-Schle- 
singer Laboratory et al. by David G. Evans and William J. Judge; for the 
California Employment Law Council by Victor Schachter; for the Equal 
Employment Advisory Council by Robert E. Williams, Douglas S. Mc-
Dowell, Stephen C. Yohay, and Garen E. Dodge; for the National Railroad 
Passenger Corporation et al. by Erwin N. Griswold; for the Pacific Legal 
Foundation by Ronald A. Zumbrun and Anthony T. Caso; for the Private 
Truck Council of America, Inc., et al. by Peter A. Susser, William H.
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Justi ce  Ken ne dy  delivered the opinion of the Court.
The Federal Railroad Safety Act of 1970 authorizes the 

Secretary of Transportation to “prescribe, as necessary, ap-
propriate rules, regulations, orders, and standards for all 
areas of railroad safety.” 84 Stat. 971, 45 U. S. C. § 431(a). 
Finding that alcohol and drug abuse by railroad employees 
poses a serious threat to safety, the Federal Railroad Admin-
istration (FRA) has promulgated regulations that mandate 
blood and urine tests of employees who are involved in cer-
tain train accidents. The FRA also has adopted regulations 
that do not require, but do authorize, railroads to administer 
breath and urine tests to employees who violate certain 
safety rules. The question presented by this case is whether 
these regulations violate the Fourth Amendment.

I
A

The problem of alcohol use on American railroads is as old 
as the industry itself, and efforts to deter it by carrier rules 
began at least a century ago. For many years, railroads 
have prohibited operating employees from possessing alcohol 
or being intoxicated while on duty and from consuming alco-
holic beverages while subject to being called for duty. More 
recently, these proscriptions have been expanded to forbid 
possession or use of certain drugs. These restrictions are

Borghesani, Jr., G. William Frick, and Alan B. Friedlander; and for 
Thomas Colley et al. by John G. Kester, John J. Buckley, Jr., Stephen L. 
Urbanczyk, William C. Sammons, Stanley J. Glod, Charles I. Appier, 
Thomas L. Bright, Robert W. Katz, William L. Pope, and Bertram D. 
Fisher.

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by James D. Holzhauer, John A. Powell, Ste-
phen R. Shapiro, Harvey Grossman, and Edward M. Chen; and for the 
American Federation of Labor and Congress of Industrial Organizations by 
David Silberman and Laurence Gold.

Scott D. Raphael filed a brief for the Aircraft Owners & Pilots Associa-
tion as amicus curiae.
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embodied in “Rule G,” an industry-wide operating rule pro-
mulgated by the Association of American Railroads, and are 
enforced, in various formulations, by virtually every railroad 
in the country. The customary sanction for Rule G viola-
tions is dismissal.

In July 1983, the FRA expressed concern that these indus-
try efforts were not adequate to curb alcohol and drug abuse 
by railroad employees. The FRA pointed to evidence indi-
cating that on-the-job intoxication was a significant problem 
in the railroad industry.1 The FRA also found, after a re-
view of accident investigation reports, that from 1972 to 1983 
“the nation’s railroads experienced at least 21 significant 
train accidents involving alcohol or drug use as a probable 
cause or contributing factor,” and that these accidents “re-
sulted in 25 fatalities, 61 non-fatal injuries, and property 
damage estimated at $19 million (approximately $27 million in 
1982 dollars).” 48 Fed. Reg. 30726 (1983). The FRA fur-
ther identified “an additional 17 fatalities to operating em-
ployees working on or around rail rolling stock that involved 
alcohol or drugs as a contributing factor.” Ibid. In light of 
these problems, the FRA solicited comments from interested 
parties on a various regulatory approaches to the problems of 
alcohol and drug abuse throughout the Nation’s railroad 
system.

Comments submitted in response to this request indicated 
that railroads were able to detect a relatively small number 
of Rule G violations, owing, primarily, to their practice of 

1 The FRA noted that a 1979 study examining the scope of alcohol abuse 
on seven major railroads found that “[a]n estimated one out of every eight 
railroad workers drank at least once while on duty during the study year.” 
48 Fed. Reg. 30724 (1983). In addition, “5% of workers reported to work 
‘very drunk’ or got ‘very drunk’ on duty at least once in the study year,” 
and “13% of workers reported to work at least ‘a little drunk’ one or more 
times during that period.” Ibid. The study also found that 23% of the 
operating personnel were “problem drinkers,” but that only 4% of these 
employees “were receiving help through an employee assistance program, 
and even fewer were handled through disciplinary procedures.” Ibid.
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relying on observation by supervisors and co-workers to en-
force the rule. 49 Fed. Reg. 24266-24267 (1984). At the 
same time, “industry participants . . . confirmed that alcohol 
and drug use [did] occur on the railroads with unacceptable 
frequency,” and available information from all sources “sug- 
gest[ed] that the problem includ[ed] ‘pockets’ of drinking and 
drug use involving multiple crew members (before and dur-
ing work), sporadic cases of individuals reporting to work 
impaired, and repeated drinking and drug use by individual 
employees who are chemically or psychologically dependent 
on those substances.” Id., at 24253-24254. “Even without 
the benefit of regular post-accident testing,” the FRA “iden-
tified 34 fatalities, 66 injuries and over $28 million in property 
damage (in 1983 dollars) that resulted from the errors of alco-
hol and drug-impaired employees in 45 train accidents and 
train incidents during the period 1975 through 1983.” Id., at 
24254. Some of these accidents resulted in the release of 
hazardous materials and, in one case, the ensuing pollution 
required the evacuation of an entire Louisiana community. 
Id., at 24254, 24259. In view of the obvious safety hazards 
of drug and alcohol use by railroad employees, the FRA an-
nounced in June 1984 its intention to promulgate federal 
regulations on the subject.

B

After reviewing further comments from representatives of 
the railroad industry, labor groups, and the general public, 
the FRA, in 1985, promulgated regulations addressing the 
problem of alcohol and drugs on the railroads. The final 
regulations apply to employees assigned to perform service 
subject to the Hours of Service Act, ch. 2939, 34 Stat. 1415, 
as amended, 45 U. S. C. §61 et seq. The regulations pro-
hibit covered employees from using or possessing alcohol or 
any controlled substance. 49 CFR §219.101(a)(1) (1987). 
The regulations further prohibit those employees from re-
porting for covered service while under the influence of, or
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impaired by, alcohol, while having a blood alcohol concentra-
tion of 0.04 or more, or while under the influence of, or im-
paired by, any controlled substance. §219.101(a)(2). The 
regulations do not restrict, however, a railroad’s authority 
to impose an absolute prohibition on the presence of alcohol 
or any drug in the body fluids of persons in its employ, 
§219.101(c), and, accordingly, they do not “replace Rule G or 
render it unenforceable.” 50 Fed. Reg. 31538 (1985).

To the extent pertinent here, two subparts of the regula-
tions relate to testing. Subpart C, which is entitled “Post-
Accident Toxicological Testing,” is mandatory. It provides 
that railroads “shall take all practicable steps to assure that 
all covered employees of the railroad directly involved . . . 
provide blood and urine samples for toxicological testing by 
FRA,” § 219.203(a), upon the occurrence of certain specified 
events. Toxicological testing is required following a “major 
train accident,” which is defined as any train accident that in-
volves (i) a fatality, (ii) the release of hazardous material ac-
companied by an evacuation or a reportable injury, or (iii) 
damage to railroad property of $500,000 or more. §219.201 
(a)(1). The railroad has the further duty of collecting blood 
and urine samples for testing after an “impact accident,” 
which is defined as a collision that results in a reportable in-
jury, or in damage to railroad property of $50,000 or more. 
§ 219.201(a)(2). Finally, the railroad is also obligated to test 
after “[a]ny train incident that involves a fatality to any on- 
duty railroad employee.” § 219.201(a)(3).

After occurrence of an event which activates its duty to 
test, the railroad must transport all crew members and other 
covered employees directly involved in the accident or inci-
dent to an independent medical facility, where both blood and 
urine samples must be obtained from each employee.2 After 

2 The regulations provide a limited exception from testing “if the rail-
road representative can immediately determine, on the basis of specific in-
formation, that the employee had no role in the cause(s) of the accident/ 
incident.” 49 CFR § 219.203(a)(3)(i) (1987). No exception may be made,
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the samples have been collected, the railroad is required to 
ship them by prepaid air freight to the FRA laboratory for 
analysis. § 219.205(d). There, the samples are analyzed 
using “state-of-the-art equipment and techniques” to detect 
and measure alcohol and drugs.* 3 The FRA proposes to 
place primary reliance on analysis of blood samples, as blood 
is “the only available body fluid . . . that can provide a clear 
indication not only of the presence of alcohol and drugs but 
also their current impairment effects.” 49 Fed. Reg. 24291 
(1984). Urine samples are also necessary, however, because 
drug traces remain in the urine longer than in blood, and in 
some cases it will not be possible to transport employees to a 
medical facility before the time it takes for certain drugs to 
be eliminated from the bloodstream. In those instances, a 
“positive urine test, taken with specific information on the 
pattern of elimination for the particular drug and other in-
formation on the behavior of the employee and the circum-
stances of the accident, may be crucial to the determination 
of” the cause of an accident. Ibid.

The regulations require that the FRA notify employees of 
the results of the tests and afford them an opportunity to re-
spond in writing before preparation of any final investigative 
report. See § 219.211(a)(2). Employees who refuse to pro-
vide required blood or urine samples may not perform cov-

however, in the case of a “major train accident.” Ibid. In promulgating 
the regulations, the FRA noted that, while it is sometimes possible to ex-
onerate crew members in other situations calling for testing, it is especially 
difficult to assess fault and degrees of fault in the aftermath of the more 
substantial accidents. See 50 Fed. Reg. 31544 (1985).

3 See Federal Railroad Administration, United States Dept, of Trans-
portation Field Manual: Control of Alcohol and Drug Use in Railroad Oper-
ations B-12 (1986) (Field Manual). Ethyl alcohol is measured by gas chro-
matography. Ibid. In addition, while drug screens may be conducted by 
immunoassays or other techniques, “[p]ositive drug findings are confirmed 
by gas chromatography/mass spectrometry.” Ibid. These tests, if prop-
erly conducted, identify the presence of alcohol and drugs in the biological 
samples tested with great accuracy.
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ered service for nine months, but they are entitled to a hear-
ing concerning their refusal to take the test. § 219.213.

Subpart D of the regulations, which is entitled “Authori-
zation to Test for Cause,” is permissive. It authorizes rail-
roads to require covered employees to submit to breath or 
urine tests in certain circumstances not addressed by Sub-
part C. Breath or urine tests, or both, may be ordered (1) 
after a reportable accident or incident, where a supervisor 
has a “reasonable suspicion” that an employee’s acts or omis-
sions contributed to the occurrence or severity of the acci-
dent or incident, § 219.301(b)(2); or (2) in the event of certain 
specific rule violations, including noncompliance with a signal 
and excessive speeding, § 219.301(b)(3). A railroad also may 
require breath tests where a supervisor has a “reasonable 
suspicion” that an employee is under the influence of alcohol, 
based upon specific, personal observations concerning the ap-
pearance, behavior, speech, or body odors of the employee. 
§ 219.301(b)(1). Where impairment is suspected, a railroad, 
in addition, may require urine tests, but only if two supervi-
sors make the appropriate determination, §219.301(c)(2)(i), 
and, where the supervisors suspect impairment due to a sub-
stance other than alcohol, at least one of those supervisors 
must have received specialized training in detecting the signs 
of drug intoxication, §219.301(c)(2)(ii).

Subpart D further provides that whenever the results of 
either breath or urine tests are intended for use in a discipli-
nary proceeding, the employee must be given the opportu-
nity to provide a blood sample for analysis at an independent 
medical facility. § 219.303(c). If an employee declines to 
give a blood sample, the railroad may presume impairment, 
absent persuasive evidence to the contrary, from a positive 
showing of controlled substance residues in the urine. The 
railroad must, however, provide detailed notice of this pre-
sumption to its employees, and advise them of their right to 
provide a contemporaneous blood sample. As in the case of 
samples procured under Subpart C, the regulations set forth 
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procedures for the collection of samples, and require that 
samples “be analyzed by a method that is reliable within 
known tolerances.” §219.307(b).

C

Respondents, the Railway Labor Executives’ Association 
and various of its member labor organizations, brought the 
instant suit in the United States District Court for the North-
ern District of California, seeking to enjoin the FRA’s regula-
tions on various statutory and constitutional grounds. In a 
ruling from the bench, the District Court granted summary 
judgment in petitioners’ favor. The court concluded that 
railroad employees “have a valid interest in the integrity of 
their own bodies” that deserved protection under the Fourth 
Amendment. App. to Pet. for Cert. 53a. The court held, 
however, that this interest was outweighed by the competing 
“public and governmental interest in the . . . promotion of 
. . . railway safety, safety for employees, and safety for the 
general public that is involved with the transportation. ” Id. , 
at 52a. The District Court found respondents’ other con-
stitutional and statutory arguments meritless.

A divided panel of the Court of Appeals for the Ninth Cir-
cuit reversed. Railway Labor Executives’ Assn. v. Bum- 
ley, 839 F. 2d 575 (1988). The court held, first, that tests 
mandated by a railroad in reliance on the authority conferred 
by Subpart D involve sufficient Government action to impli-
cate the Fourth Amendment, and that the breath, blood, and 
urine tests contemplated by the FRA regulations are Fourth 
Amendment searches. The court also “agre[ed] that the exi-
gencies of testing for the presence of alcohol and drugs in 
blood, urine or breath require prompt action which precludes 
obtaining a warrant.” Id., at 583. The court further held 
that “accommodation of railroad employees’ privacy interest 
with the significant safety concerns of the government does 
not require adherence to a probable cause requirement,” and, 
accordingly, that the legality of the searches contemplated by
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the FRA regulations depends on their reasonableness under 
all the circumstances. Id., at 587.

The court concluded, however, that particularized suspi-
cion is essential to a finding that toxicological testing of rail-
road employees is reasonable. Ibid. A requirement of indi-
vidualized suspicion, the court stated, would impose “no 
insuperable burden on the government,” id., at 588, and 
would ensure that the tests are confined to the detection of 
current impairment, rather than to the discovery of “the 
metabolites of various drugs, which are not evidence of cur-
rent intoxication and may remain in the body for days or 
weeks after the ingestion of the drug.” Id., at 588-589. 
Except for the provisions authorizing breath and urine tests 
on a “reasonable suspicion” of drug or alcohol impairment, 49 
CFR §§ 219.301(b)(1) and (c)(2) (1987), the FRA regulations 
did not require a showing of individualized suspicion, and, ac-
cordingly, the court invalidated them.

Judge Alarcon dissented. He criticized the majority for 
“fail[ing] to engage in [a] balancing of interests” and for fo-
cusing instead “solely on the degree of impairment of the 
workers’ privacy interests.” 839 F. 2d, at 597. The dissent 
would have held that “the government’s compelling need to 
assure railroad safety by controlling drug use among railway 
personnel outweighs the need to protect privacy interests.” 
Id., at 596.

We granted the federal parties’ petition for a writ of certio-
rari, 486 U. S. 1042 (1988), to consider whether the regula-
tions invalidated by the Court of Appeals violate the Fourth 
Amendment. We now reverse.

II

The Fourth Amendment provides that “[t]he right of the 
people to be secure in their persons, houses, papers, and ef-
fects, against unreasonable searches and seizures, shall not 
be violated . . . .” The Amendment guarantees the pri-
vacy, dignity, and security of persons against certain ar-
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bitrary and invasive acts by officers of the Government or 
those acting at their direction. Camara v. Municipal Court 
of San Francisco, 387 U. S. 523, 528 (1967). See also Dela-
ware n . Prouse, 440 U. S. 648, 653-654 (1979); United States 
v. Martinez-Fuerte, 428 U. S. 543, 554 (1976). Before we 
consider whether the tests in question are reasonable under 
the Fourth Amendment, we must inquire whether the tests 
are attributable to the Government or its agents, and 
whether they amount to searches or seizures. We turn to 
those matters.

A

Although the Fourth Amendment does not apply to a 
search or seizure, even an arbitrary one, effected by a pri-
vate party on his own initiative, the Amendment protects 
against such intrusions if the private party acted as an instru-
ment or agent of the Government. See United States v. 
Jacobsen, 466 U. S. 109, 113-114 (1984); Coolidge n . New 
Hampshire, 403 U. S. 443, 487 (1971). See also Burdeau n . 
McDowell, 256 U. S. 465, 475 (1921). A railroad that com-
plies with the provisions of Subpart C of the regulations does 
so by compulsion of sovereign authority, and the lawfulness 
of its acts is controlled by the Fourth Amendment. Petition-
ers contend, however, that the Fourth Amendment is not im-
plicated by Subpart D of the regulations, as nothing in Sub-
part D compels any testing by private railroads.

We are unwilling to conclude, in the context of this facial 
challenge, that breath and urine tests required by private 
railroads in reliance on Subpart D will not implicate the 
Fourth Amendment. Whether a private party should be 
deemed an agent or instrument of the Government for 
Fourth Amendment purposes necessarily turns on the degree 
of the Government’s participation in the private party’s activ-
ities, cf. Lustig v. United States, 338 U. S. 74, 78-79 (1949) 
(plurality opinion); Byars n . United States, 273 U. S. 28, 
32-33 (1927), a question that can only be resolved “in light of 
all the circumstances,” Coolidge v. New Hampshire, supra,
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at 487. The fact that the Government has not compelled a 
private party to perform a search does not, by itself, estab-
lish that the search is a private one. Here, specific features 
of the regulations combine to convince us that the Govern-
ment did more than adopt a passive position toward the un-
derlying private conduct.

The regulations, including those in Subpart D, pre-empt 
state laws, rules, or regulations covering the same subject 
matter, 49 CFR § 219.13(a) (1987), and are intended to super-
sede “any provision of a collective bargaining agreement, or 
arbitration award construing such an agreement,” 50 Fed. 
Reg. 31552 (1985). They also confer upon the FRA the right 
to receive certain biological samples and test results procured 
by railroads pursuant to Subpart D. §219.11(c). In addi-
tion, a railroad may not divest itself of, or otherwise compro-
mise by contract, the authority conferred by Subpart D. As 
the FRA explained, such “authority ... is conferred for the 
purpose of promoting the public safety, and a railroad may 
not shackle itself in a way inconsistent with its duty to pro-
mote the public safety.” 50 Fed. Reg. 31552 (1985). Nor is 
a covered employee free to decline his employer’s request to 
submit to breath or urine tests under the conditions set forth 
in Subpart D. -See § 219.11(b). An employee who refuses to 
submit to the tests must be withdrawn from covered service. 
See 4 App. to Field Manual 18.

In light of these provisions, we are unwilling to accept peti-
tioners’ submission that tests conducted by private railroads 
in reliance on Subpart D will be primarily the result of pri-
vate initiative. The Government has removed all legal barri-
ers to the testing authorized by Subpart D, and indeed has 
made plain not only its strong preference for testing, but also 
its desire to share the fruits of such intrusions. In addition, 
it has mandated that the railroads not bargain away the au-
thority to perform tests granted by Subpart D. These are 
clear indices of the Government’s encouragement, endorse-
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ment, and participation, and suffice to implicate the Fourth 
Amendment.

B

Our precedents teach that where, as here, the Government 
seeks to obtain physical evidence from a person, the Fourth 
Amendment may be relevant at several levels. See, e. g., 
United States v. Dionisio, 410 U. S. 1, 8 (1973). The initial 
detention necessary to procure the evidence may be a seizure 
of the person, Cupp v. Murphy, 412 U. S. 291, 294-295 
(1973); Davis v. Mississippi, 394 U. S. 721, 726-727 (1969), if 
the detention amounts to a meaningful interference with his 
freedom of movement. INS v. Delgado, 466 U. S. 210, 215 
(1984); United States v. Jacobsen, supra, at 113, n. 5. Ob-
taining and examining the evidence may also be a search, see 
Cupp n . Murphy, supra, at 295; United States v. Dionisio, 
supra, at 8, 13-14, if doing so infringes an expectation of pri-
vacy that society is prepared to recognize as reasonable, see, 
e. g., California v. Greenwood, 486 U. S. 35, 43 (1988); 
United States v. Jacobsen, supra, at 113.

We have long recognized that a “compelled intrusio[n] into 
the body for blood to be analyzed for alcohol content” must be 
deemed a Fourth Amendment search. See Schmerber v. 
California, 384 U. S. 757, 767-768 (1966). See also Winston 
v. Lee, 470 U. S. 753, 760 (1985). In light of our society’s 
concern for the security of one’s person, see, e. g., Terry v. 
Ohio, 392 U. S. 1, 9 (1968), it is obvious that this physical 
intrusion, penetrating beneath the skin, infringes an expecta-
tion of privacy that society is prepared to recognize as rea-
sonable. The ensuing chemical analysis of the sample to ob-
tain physiological data is a further invasion of the tested 
employee’s privacy interests. Cf. Arizona v. Hicks, 480 
U. S. 321, 324-325 (1987). Much the same is true of the 
breath-testing procedures required under Subpart D of the 
regulations. Subjecting a person to a breathalyzer test, 
which generally requires the production of alveolar or “deep 
lung” breath for chemical analysis, see, e. g., California v.
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Trombetta, 467 U. S. 479, 481 (1984), implicates similar con-
cerns about bodily integrity and, like the blood-alcohol test 
we considered in Schmerber, should also be deemed a search, 
see 1 W. LaFave, Search and Seizure § 2.6(a), p. 463 (1987). 
See also Burnett v. Anchorage, 806 F. 2d 1447, 1449 (CA9 
1986); Shoemaker v. Handel, 795 F. 2d 1136, 1141 (CA3), 
cert, denied, 479 U. S. 986 (1986).

Unlike the blood-testing procedure at issue in Schmerber, 
the procedures prescribed by the FRA regulations for col-
lecting and testing urine samples do not entail a surgical 
intrusion into the body. It is not disputed, however, that 
chemical analysis of urine, like that of blood, can reveal a 
host of private medical facts about an employee, including 
whether he or she is epileptic, pregnant, or diabetic. Nor 
can it be disputed that the process of collecting the sample to 
be tested, which may in some cases involve visual or aural 
monitoring of the act of urination, itself implicates privacy in-
terests. As the Court of Appeals for the Fifth Circuit has 
stated:

“There are few activities in our society more personal or 
private than the passing of urine. Most people describe 
it by euphemisms if they talk about it at all. It is a func-
tion traditionally performed without public observation; 
indeed, its performance in public is generally prohibited 
by law as well as social custom.” National Treasury 
Employees Union v. Von Raab, 816 F. 2d 170,175 (1987).

Because it is clear that the collection and testing of urine in-
trudes upon expectations of privacy that society has long rec-
ognized as reasonable, the Federal Courts of Appeals have 
concluded unanimously, and we agree, that these intrusions 
must be deemed searches under the Fourth Amendment.4

4 See, e. g., Lowom v. Chattanooga, 846 F. 2d 1539, 1542 (CA6 1988); 
Copeland v. Philadelphia Police Dept., 840 F. 2d 1139, 1143 (CA3 1988), 
cert, pending No. 88-66; Railway Labor Executives’ Assn. v. Burnley, 839 
F. 2d 575, 580 (CA9 1988) (case below); Everett v. Napper, 833 F. 2d 1507, 
1511 (CA11 1987); Jones v. McKenzie, 266 U. S. App. D. C. 85, 88, 833 F. 
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In view of our conclusion that the collection and subse-
quent analysis of the requisite biological samples must be 
deemed Fourth Amendment searches, we need not charac-
terize the employer’s antecedent interference with the em-
ployee’s freedom of movement as an independent Fourth 
Amendment seizure. As our precedents indicate, not every 
governmental interference with an individual’s freedom of 
movement raises such constitutional concerns that there is a 
seizure of the person. See United States v. Dionisio, supra, 
at 9-11 (grand jury subpoena, though enforceable by con-
tempt, does not effect a seizure of the person); United States 
v. Mara, 410 U. S. 19, 21 (1973) (same). For present pur-
poses, it suffices to note that any limitation on an employee’s 
freedom of movement that is necessary to obtain the blood, 
urine, or breath samples contemplated by the regulations 
must be considered in assessing the intrusiveness of the 
searches effected by the Government’s testing program. Cf. 
United States v. Place, 462 U. S. 696, 707-709 (1983).

Ill
A

To hold that the Fourth Amendment is applicable to the 
drug and alcohol testing prescribed by the FRA regulations

2d 335, 338 (1987); National Treasury Employees Union v. Von Raab, 816 
F. 2d 170, 176 (CA5 1987), aff’d in pertinent part, post, p. 656; McDonell v. 
Hunter, 809 F. 2d 1302, 1307 (CAS 1987); Division 2^1 Amalgamated 
Transit Union v. Suscy, 538 F. 2d 1264, 1266-1267 (CA7), cert, denied, 
429 U. S. 1029 (1976). See also Alverado v. Washington Public Power 
Supply System, 111 Wash. 2d 424, 434, 759 P. 2d 427, 432-433 (1988), cert, 
pending, No. 88-645.

Taking a blood or urine sample might also be characterized as a Fourth 
Amendment seizure, since it may be viewed as a meaningful interference 
with the employee’s possessory interest in his bodily fluids. Cf. United 
States v. Jacobsen, 466 U. S. 109, 113 (1984). It is not necessary to our 
analysis in this case, however, to characterize the taking of blood or urine 
samples as a seizure of those bodily fluids, for the privacy expectations pro-
tected by this characterization are adequately taken into account by our 
conclusion that such intrusions are searches.
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is only to begin the inquiry into the standards governing such 
intrusions. O’Connor v. Ortega, 480 U. S. 709, 719 (1987) 
(plurality opinion); New Jersey n . T. L. 0., 469 U. S. 325, 
337 (1985). For the Fourth Amendment does not proscribe 
all searches and seizures, but only those that are unreason-
able. United States v. Sharpe, 470 U. S. 675, 682 (1985); 
Schmerber v. California, 384 U. S., at 768. What is reason-
able, of course, “depends on all of the circumstances sur-
rounding the search or seizure and the nature of the search or 
seizure itself.” United States v. Montoya de Hernandez, 473 
U. S. 531, 537 (1985). Thus, the permissibility of a particu-
lar practice “is judged by balancing its intrusion on the indi-
vidual’s Fourth Amendment interests against its promotion 
of legitimate governmental interests.” Delaware v. Prouse, 
440 U. S., at 654; United States v. Martinez-Fuerte, 428 
U. S. 543 (1976).

In most criminal cases, we strike this balance in favor of 
the procedures described by the Warrant Clause of the 
Fourth Amendment. See United States v. Place, supra, at 
701, and n. 2; United States v. United States District Court, 
407 U. S. 297, 315 (1972). Except in certain well-defined cir-
cumstances, a search or seizure in such a case is not reason-
able unless it is accomplished pursuant to a judicial warrant 
issued upon probable cause. See, e. g., Payton v. New 
York, 445 U. S. 573, 586 (1980); Mincey v. Arizona, 437 
U. S. 385, 390 (1978). We have recognized exceptions to 
this rule, however, “when ‘special needs, beyond the normal 
need for law enforcement, make the warrant and probable-
cause requirement impracticable.’” Griffin v. Wisconsin, 
483 U. S. 868, 873 (1987), quoting New Jersey v. T. L. O., 
supra, at 351 (Black mun , J., concurring in judgment). 
When faced with such special needs, we have not hesitated to 
balance the governmental and privacy interests to assess the 
practicality of the warrant and probable-cause requirements 
in the particular context. See, e. g., Griffin v. Wisconsin, 
supra, at 873 (search of probationer’s home); New York v.
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Burger, 482 U. S. 691, 699-703 (1987) (search of premises of 
certain highly regulated businesses); O’Connor v. Ortega, 
supra, at 721-725 (work-related searches of employees’ desks 
and offices); New Jersey v. T. L. 0., supra, at 337-342 
(search of student’s property by school officials); Bell v. Wolf-
ish, 441 U. S. 520, 558-560 (1979) (body cavity searches of 
prison inmates).

The Government’s interest in regulating the conduct of 
railroad employees to ensure safety, like its supervision of 
probationers or regulated industries, or its operation of a 
government office, school, or prison, “likewise presents ‘spe-
cial needs’ beyond normal law enforcement that may justify 
departures from the usual warrant and probable-cause re-
quirements.” Griffin v. Wisconsin, supra, at 873-874. The 
hours of service employees covered by the FRA regulations 
include persons engaged in handling orders concerning train 
movements, operating crews, and those engaged in the main-
tenance and repair of signal systems. 50 Fed. Reg. 31511 
(1985). It is undisputed that these and other covered em-
ployees are engaged in safety-sensitive tasks. The FRA so 
found, and respondents conceded the point at oral argument. 
Tr. of Oral Arg. 46-47. As we have recognized, the whole 
premise of the Hours of Service Act is that “[t]he length of 
hours of service has direct relation to the efficiency of the 
human agencies upon which protection [of] life and property 
necessarily depends.” Baltimore & Ohio R. Co. v. ICC, 221 
U. S. 612, 619 (1911). See also Atchison, T. & S. F. R. Co. 
v. United States, 244 U. S. 336, 342 (1917) (“[I]t must be re-
membered that the purpose of the act was to prevent the 
dangers which must necessarily arise to the employee and to 
the public from continuing men in a dangerous and hazardous 
business for periods so long as to render them unfit to give 
that service which is essential to the protection of themselves 
and those entrusted to their care”).

The FRA has prescribed toxicological tests, not to assist in 
the prosecution of employees, but rather “to prevent acci-
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dents and casualties in railroad operations that result from 
impairment of employees by alcohol or drugs.” 49 CFR 
§219.1(a) (1987).5 This governmental interest in ensuring 
the safety of the traveling public and of the employees them-
selves plainly justifies prohibiting covered employees from 
using alcohol or drugs on duty, or while subject to being 
called for duty. This interest also “require[s] and justif[ies] 
the exercise of supervision to assure that the restrictions are 
in fact observed.” Griffin v. Wisconsin, supra, at 875. The 
question that remains, then, is whether the Government’s 
need to monitor compliance with these restrictions justifies 
the privacy intrusions at issue absent a warrant or individual-
ized suspicion.

B
An essential purpose of a warrant requirement is to pro-

tect privacy interests by assuring citizens subject to a search 

5 The regulations provide that “[e]ach sample provided under [Subpart 
C] is retained for not less than six months following the date of the accident 
or incident and may be made available to ... a party in litigation upon 
service of appropriate compulsory process on the custodian . . . .” 49 
CFR § 219.211(d) (1987). The FRA explained, when it promulgated this 
provision, that it intends to retain such samples primarily “for its own pur-
poses (e. g., to permit reanalysis of a sample if another laboratory reported 
detection of a substance not tested for in the original procedure).” 50 Fed. 
Reg. 31545 (1985). While this provision might be read broadly to author-
ize the release of biological samples to law enforcement authorities, the 
record does not disclose that it was intended to be, or actually has been, so 
used. Indeed, while respondents aver generally that test results might be 
made available to law enforcement authorities, Brief for Respondents 24, 
they do not seriously contend that this provision, or any other part of the 
administrative scheme, was designed as “a ‘pretext’ to enable law enforce-
ment authorities to gather evidence of penal law violations.” New York v. 
Burger, 482 U. S. 691, 716-717, n. 27 (1987). Absent a persuasive show-
ing that the FRA’s testing program is pretextual, we assess the FRA’s 
scheme in light of its obvious administrative purpose. We leave for an-
other day the question whether routine use in criminal prosecutions of evi-
dence obtained pursuant to the administrative scheme would give rise to an 
inference of pretext, or otherwise impugn the administrative nature of the 
FRA’s program.
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or seizure that such intrusions are not the random or arbi-
trary acts of government agents. A warrant assures the 
citizen that the intrusion is authorized by law, and that it 
is narrowly limited in its objectives and scope. See, e. g., 
New York v. Burger, supra, at 703; United States v. Chad-
wick, 433 U. S. 1, 9 (1977); Camara v. Municipal Court of 
San Francisco, 387 U. S., at 532. A warrant also provides 
the detached scrutiny of a neutral magistrate, and thus en-
sures an objective determination whether an intrusion is jus-
tified in any given case. See United States v. Chadwick, 
supra, at 9. In the present context, however, a warrant 
would do little to further these aims. Both the circum-
stances justifying toxicological testing and the permissible 
limits of such intrusions are defined narrowly and specifically 
in the regulations that authorize them, and doubtless are well 
known to covered employees. Cf. United States v. Biswell, 
406 U. S. 311, 316 (1972). Indeed, in light of the standard-
ized nature of the tests and the minimal discretion vested in 
those charged with administering the program, there are vir-
tually no facts for a neutral magistrate to evaluate. Cf. Col-
orado v. Bertine, 479 U. S. 367, 376 (1987) (Blac kmun , J., 
concurring).6

6 Subpart C of the regulations, for example, does not permit the exer-
cise of any discretion in choosing the employees who must submit to testing, 
except in limited circumstances and then only if warranted by objective 
criteria. See n. 2, supra. Subpart D, while conferring some discretion to 
choose those who may be required to submit to testing, also imposes spe-
cific constraints on the exercise of that discretion. Covered employees 
may be required to submit to breath or urine tests only if they have been 
directly involved in specified rule violations or errors, or if their acts 
or omissions contributed to the occurrence or severity of specified acci-
dents or incidents. To be sure, some discretion necessarily must be used 
in determining whether an employee’s acts or omissions contributed to the 
occurrence or severity of an event, but this limited assessment of the objec-
tive circumstances surrounding the event does not devolve unbridled dis-
cretion upon the supervisor in the field. Cf. Marshall v. Barlow’s, Inc., 
436 U. S. 307, 323 (1978).

In addition, the regulations contain various safeguards against any pos-
sibility that discretion will be abused. A railroad that requires post-
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We have recognized, moreover, that the government’s 
interest in dispensing with the warrant requirement is at its 
strongest when, as here, “the burden of obtaining a warrant 
is likely to frustrate the governmental purpose behind the 
search.” Camara v. Municipal Court of San Francisco, 
supra, at 533. See also New Jersey v. T. L. 0., 469 U. S., 
at 340; Donovan v. Dewey, 452 U. S. 594, 603 (1981). As the 
FRA recognized, alcohol and other drugs are eliminated from 
the bloodstream at a constant rate, see 49 Fed. Reg. 24291 
(1984), and blood and breath samples taken to measure 
whether these substances were in the bloodstream when a 
triggering event occurred must be obtained as soon as possi-
ble. See Schmerber v. California, 384 U. S., at 770-771. 
Although the metabolites of some drugs remain in the urine 
for longer periods of time and may enable the FRA to es-
timate whether the employee was impaired by those drugs 
at the time of a covered accident, incident, or rule violation, 
49 Fed. Reg. 24291 (1984), the delay necessary to procure a 
warrant nevertheless may result in the destruction of valu-
able evidence.

The Government’s need to rely on private railroads to set 
the testing process in motion also indicates that insistence on 
a warrant requirement would impede the achievement of the 
Government’s objective. Railroad supervisors, like school 
officials, see New Jersey v. T. L. 0., supra, at 339-340, and 
hospital administrators, see O’Connor v. Ortega, 480 U. S., 
at 722, are not in the business of investigating violations of 
the criminal laws or enforcing administrative codes, and oth-
erwise have little occasion to become familiar with the intri-
cacies of this Court’s Fourth Amendment jurisprudence. 
“Imposing unwieldy warrant procedures . . . upon supervi-

accident testing in bad faith, 49 CFR § 219.201(c) (1987), or that willfully 
imposes a program of authorized testing that does not comply with Subpart 
D, § 219.9(a)(3), or that otherwise fails to follow the regulations, §219.9 
(a)(5), is subject to civil penalties, see pt. 219, App. A, p. 105, in addition to 
whatever damages may be awarded through the arbitration process. 
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sors, who would otherwise have no reason to be familiar with 
such procedures, is simply unreasonable.” Ibid.

In sum, imposing a warrant requirement in the present 
context would add little to the assurances of certainty and 
regularity already afforded by the regulations, while signifi-
cantly hindering, and in many cases frustrating, the objec-
tives of the Government’s testing program. We do not be-
lieve that a warrant is essential to render the intrusions here 
at issue reasonable under the Fourth Amendment.

C

Our cases indicate that even a search that may be per-
formed without a warrant must be based, as a general matter, 
on probable cause to believe that the person to be searched 
has violated the law. See New Jersey v. T. L. 0., supra, at 
340. When the balance of interests precludes insistence on a 
showing of probable cause, we have usually required “some 
quantum of individualized suspicion” before concluding that a 
search is reasonable. See, e. g., United States v. Martinez- 
Fuerte, 428 U. S., at 560. We made it clear, however, that a 
showing of individualized suspicion is not a constitutional 
floor, below which a search must be presumed unreasonable. 
Id., at 561. In limited circumstances, where the privacy in-
terests implicated by the search are minimal, and where an 
important governmental interest furthered by the intrusion 
would be placed in jeopardy by a requirement of individual-
ized suspicion, a search may be reasonable despite the ab-
sence of such suspicion. We believe this is true of the intru-
sions in question here.

By and large, intrusions on privacy under the FRA regula-
tions are limited. To the extent transportation and like 
restrictions are necessary to procure the requisite blood, 
breath, and urine samples for testing, this interference alone 
is minimal given the employment context in which it takes 
place. Ordinarily, an employee consents to significant re-
strictions in his freedom of movement where necessary for
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his employment, and few are free to come and go as they 
please during working hours. See, e. g., INS v. Delgado, 
466 U. S., at 218. Any additional interference with a rail-
road employee’s freedom of movement that occurs in the time 
it takes to procure a blood, breath, or urine sample for test-
ing cannot, by itself, be said to infringe significant privacy 
interests.

Our decision in Schmerber n . California, supra, indicates 
that the same is true of the blood tests required by the FRA 
regulations. In that case, we held that a State could direct 
that a blood sample be withdrawn from a motorist suspected 
of driving while intoxicated, despite his refusal to consent 
to the intrusion. We noted that the test was performed 
in a reasonable manner, as the motorist’s “blood was taken 
by a physician in a hospital environment according to ac-
cepted medical practices.” Id., at 771. We said also that 
the intrusion occasioned by a blood test is not significant, 
since such “tests are a commonplace in these days of periodic 
physical examinations and experience with them teaches that 
the quantity of blood extracted is minimal, and that for most 
people the procedure involves virtually no risk, trauma, or 
pain.” Ibid. Schmerber thus confirmed “society’s judgment 
that blood tests do not constitute an unduly extensive imposi-
tion on an individual’s privacy and bodily integrity.” Win-
ston v. Lee, 470 U. S., at 762. See also South Dakota n . 
Neville, 459 U. S. 553, 563 (1983) (“The simple blood-alcohol 
test is . . . safe, painless, and commonplace”); Breithaupt v. 
Abram, 352 U. S. 432, 436 (1957) (“The blood test procedure 
has become routine in our everyday life”).

The breath tests authorized by Subpart D of the regula-
tions are even less intrusive than the blood tests prescribed 
by Subpart C. Unlike blood tests, breath tests do not re-
quire piercing the skin and may be conducted safely outside a 
hospital environment and with a minimum of inconvenience 
or embarrassment. Further, breath tests reveal the level of 
alcohol in the employee’s bloodstream and nothing more. 
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Like the blood-testing procedures mandated by Subpart C, 
which can be used only to ascertain the presence of alcohol or 
controlled substances in the bloodstream, breath tests reveal 
no other facts in which the employee has a substantial pri-
vacy interest. Cf. United States v. Jacobsen, 466 U. S., at 
123; United States v. Place, 462 U. S., at 707. In all the cir-
cumstances, we cannot conclude that the administration of a 
breath test implicates significant privacy concerns.

A more difficult question is presented by urine tests. 
Like breath tests, urine tests are not invasive of the body 
and, under the regulations, may not be used as an occasion 
for inquiring into private facts unrelated to alcohol or drug 
use.7 We recognize, however, that the procedures for col-
lecting the necessary samples, which require employees to 
perform an excretory function traditionally shielded by great 
privacy, raise concerns not implicated by blood or breath 
tests. While we would not characterize these additional pri-
vacy concerns as minimal in most contexts, we note that the 
regulations endeavor to reduce the intrusiveness of the col-
lection process. The regulations do not require that samples 
be furnished under the direct observation of a monitor, de-
spite the desirability of such a procedure to ensure the integ-
rity of the sample. See 50 Fed. Reg. 31555 (1985). See also 
Field Manual B-15, D-l. The sample is also collected in a 
medical environment, by personnel unrelated to the railroad

7 When employees produce the blood and urine samples required by 
Subpart C, they are asked by medical personnel to complete a form stating 
whether they have taken any medications during the preceding 30 days. 
The completed forms are shipped with the samples to the FRA’s labora-
tory. See Field Manual B-15. This information is used to ascertain 
whether a positive test result can be explained by the employee’s lawful 
use of medications. While this procedure permits the Government to 
learn certain private medical facts that an employee might prefer not to 
disclose, there is no indication that the Government does not treat this in-
formation as confidential, or that it uses the information for any other pur-
pose. Under the circumstances, we do not view this procedure as a sig-
nificant invasion of privacy. Cf. Whalen v. Roe, 429 U. S. 589, 602 (1977).
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employer, and is thus not unlike similar procedures encoun-
tered often in the context of a regular physical examination.

More importantly, the expectations of privacy of covered 
employees are diminished by reason of their participation in 
an industry that is regulated pervasively to ensure safety, a 
goal dependent, in substantial part, on the health and fitness 
of covered employees. This relation between safety and em-
ployee fitness was recognized by Congress when it enacted 
the Hours of Service Act in 1907, Baltimore & Ohio R. Co. v. 
ICC, 221 U. S., at 619, and also when it authorized the Secre-
tary to “test. . . railroad facilities, equipment, rolling stock, 
operations, or persons, as he deems necessary to carry out 
the provisions” of the Federal Railroad Safety Act of 1970. 
45 U. S. C. § 437(a) (emphasis added). It has also been rec-
ognized by state governments,8 and has long been reflected 
in industry practice, as evidenced by the industry’s promul-
gation and enforcement of Rule G. Indeed, the FRA found, 
and the Court of Appeals acknowledged, see 839 F. 2d, at 
585, that “most railroads require periodic physical examina-
tions for train and engine employees and certain other em-
ployees.” 49 Fed. Reg. 24278 (1984). See also Railway 
Labor Executives Assn. v. Norfolk & Western R. Co., 833 F. 
2d 700, 705-706 (CA7 1987); Brotherhood of Maintenance of 

8 See, e. g., Ala. Code § 37-2-85 (1977) (requiring that persons to be em-
ployed as dispatchers, engineers, conductors, brakemen, and switchmen be 
subjected to a “thorough examination” respecting, inter alia, their skill, 
sobriety, eyesight, and hearing); Mass. Gen. Laws §§ 160:178-160:181 
(1979) (prescribing eyesight examination and experience requirements for 
railroad engineers and conductors); N. Y. R. R. Law § 63 (McKinney 1952) 
(requiring that all applicants for positions as motormen or gripmen “be sub-
jected to a thorough examination ... as to their habits, physical ability, 
and intelligence”). See also Nashville, C. & S. L. R. Co. v. Alabama, 
128 U. S. 96, 98-99 (1888) (noting, in upholding a predecessor of Alabama’s 
fitness-for-duty statute against a Commerce Clause challenge, that a State 
may lawfully require railway employees to undergo eye examinations in 
the interests of safety).
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Way Employees, Lodge 16 v. Burlington Northern R. Co., 
802 F. 2d 1016, 1024 (CA8 1986).

We do not suggest, of course, that the interest in bodily 
security enjoyed by those employed in a regulated industry 
must always be considered minimal. Here, however, the 
covered employees have long been a principal focus of regula-
tory concern. As the dissenting judge below noted: “The 
reason is obvious. An idle locomotive, sitting in the round-
house, is harmless. It becomes lethal when operated negli-
gently by persons who are under the influence of alcohol or 
drugs.” 839 F. 2d, at 593. Though some of the privacy 
interests implicated by the toxicological testing at issue 
reasonably might be viewed as significant in other contexts, 
logic and history show that a diminished expectation of pri-
vacy attaches to information relating to the physical condition 
of covered employees and to this reasonable means of procur-
ing such information. We conclude, therefore, that the test-
ing procedures contemplated by Subparts C and D pose only 
limited threats to the justifiable expectations of privacy of 
covered employees.

By contrast, the Government interest in testing without a 
showing of individualized suspicion is compelling. Employ-
ees subject to the tests discharge duties fraught with such 
risks of injury to others that even a momentary lapse of 
attention can have disastrous consequences. Much like per-
sons who have routine access to dangerous nuclear power 
facilities, see, e. g., Rushton v. Nebraska Public Power 
Dist., 844 F. 2d 562, 566 (CA8 1988); Alverado n . Washington 
Public Power Supply System, 111 Wash. 2d 424, 436, 759 P. 
2d 427,433-434 (1988), cert, pending, No. 88-645, employees 
who are subject to testing under the FRA regulations can 
cause great human loss before any signs of impairment be-
come noticeable to supervisors or others. An impaired em-
ployee, the FRA found, will seldom display any outward 
“signs detectable by the lay person or, in many cases, even the 
physician.” 50 Fed. Reg. 31526 (1985). This view finds
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ample support in the railroad industry’s experience with Rule 
G, and in the judgment of the courts that have examined anal-
ogous testing schemes. See, e. g., Brotherhood of Mainte-
nance Way Employees, Lodge 16 v. Burlington Northern R. 
Co., supra, at 1020. Indeed, while respondents posit that 
impaired employees might be detected without alcohol or 
drug testing,9 the premise of respondents’ lawsuit is that even 
the occurrence of a major calamity will not give rise to a suspi-
cion of impairment with respect to any particular employee.

While no procedure can identify all impaired employees 
with ease and perfect accuracy, the FRA regulations supply 
an effective means of deterring employees engaged in safety-
sensitive tasks from using controlled substances or alcohol in 
the first place. 50 Fed. Reg. 31541 (1985). The railroad in-
dustry’s experience with Rule G persuasively shows, and 
common sense confirms, that the customary dismissal sanc-

9 Respondents offer a list of “less drastic and equally effective means” of 
addressing the Government’s concerns, including reliance on the private 
proscriptions already in force, and training supervisory personnel “to effec-
tively detect employees who are impaired by drug or alcohol use without 
resort to such intrusive procedures as blood and urine tests.” Brief for 
Respondents 40-43. We have repeatedly stated, however, that “[t]he 
reasonableness of*any  particular government activity does not necessarily 
or invariably turn on the existence of alternative ‘less intrusive’ means.” 
Illinois v. Lafayette, 462 U. S. 640, 647 (1983). See also Colorado v. 
Bertine, 479 U. S. 367, 373-374 (1987). It is obvious that “[t]he logic of 
such elaborate less-restrictive-alternative arguments could raise insuper-
able barriers to the exercise of virtually all search-and-seizure powers,” 
United States v. Martinez-Fuerte, 428 U. S., at 556-557, n. 12, because 
judges engaged in post hoc evaluations of government conduct “ ‘can almost 
always imagine some alternative means by which the objectives of the 
[government] might have been accomplished.’ ” United States v. Montoya 
de Hernandez, 473 U. S. 531, 542 (1985), quoting United States v. Sharpe, 
470 U. S. 675, 686-687 (1985). Here, the FRA expressly considered vari-
ous alternatives to its drug-screening program and reasonably found them 
wanting. At bottom, respondents’ insistence on less drastic alternatives 
would require us to second-guess the reasonable conclusions drawn by the 
FRA after years of investigation and study. This we decline to do.
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tion that threatens employees who use drugs or alcohol while 
on duty cannot serve as an effective deterrent unless vio-
lators know that they are likely to be discovered. By ensur-
ing that employees in safety-sensitive positions know they 
will be tested upon the occurrence of a triggering event, the 
timing of which no employee can predict with certainty, the 
regulations significantly increase the deterrent effect of the 
administrative penalties associated with the prohibited con-
duct, cf. Griffin v. Wisconsin, 483 U. S., at 876, concomi-
tantly increasing the likelihood that employees will forgo 
using drugs or alcohol while subject to being called for duty.

The testing procedures contemplated by Subpart C also 
help railroads obtain invaluable information about the causes 
of major accidents, see 50 Fed. Reg. 31541 (1985), and to take 
appropriate measures to safeguard the general public. Cf. 
Michigan v. Tyler, 436 U. S. 499, 510 (1978) (noting that 
prompt investigation of the causes of a fire may uncover con-
tinuing dangers and thereby prevent the fire’s recurrence); 
Michigan v. Clifford, 464 U. S. 287, 308 (1984) (Rehn quist , 
J., dissenting) (same). Positive test results would point to-
ward drug or alcohol impairment on the part of members of 
the crew as a possible cause of an accident, and may help to 
establish whether a particular accident, otherwise not drug 
related, was made worse by the inability of impaired employ-
ees to respond appropriately. Negative test results would 
likewise furnish invaluable clues, for eliminating drug impair-
ment as a potential cause or contributing factor would help 
establish the significance of equipment failure, inadequate 
training, or other potential causes, and suggest a more thor-
ough examination of these alternatives. Tests performed 
following the rule violations specified in Subpart D likewise 
can provide valuable information respecting the causes of 
those transgressions, which the FRA found to involve “the 
potential for a serious train accident or grave personal injury, 
or both.” 50 Fed. Reg. 31553 (1985).
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A requirement of particularized suspicion of drug or alcohol 
use would seriously impede an employer’s ability to obtain 
this information, despite its obvious importance. Experi-
ence confirms the FRA’s judgment that the scene of a serious 
rail accident is chaotic. Investigators who arrive at the 
scene shortly after a major accident has occurred may find it 
difficult to determine which members of a train crew contrib-
uted to its occurrence. Obtaining evidence that might give 
rise to the suspicion that a particular employee is impaired, a 
difficult endeavor in the best of circumstances, is most im-
practicable in the aftermath of a serious accident. While 
events following the rule violations that activate the testing 
authority of Subpart D may be less chaotic, objective indicia 
of impairment are absent in these instances as well. Indeed, 
any attempt to gather evidence relating to the possible im-
pairment of particular employees likely would result in the 
loss or deterioration of the evidence furnished by the tests. 
Cf. Michigan v. Clifford, supra, at 293, n. 4 (plurality opin-
ion); Michigan v. Tyler, supra, at 510. It would be unrealis-
tic, and inimical to the Government’s goal of ensuring safety 
in rail transportation, to require a showing of individualized 
suspicion in these circumstances.

Without quarreling with the importance of these govern-
mental interests, the Court of Appeals concluded that the 
postaccident testing regulations were unreasonable because 
“[b]lood and urine tests intended to establish drug use other 
than alcohol. . . cannot measure current drug intoxication or 
degree of impairment.” 839 F. 2d, at 588. The court based 
its conclusion on its reading of certain academic journals that 
indicate that the testing of urine can disclose only drug meta-
bolites, which “may remain in the body for days or weeks 
after the ingestion of the drug.” Id., at 589. We find this 
analysis flawed for several reasons.

As we emphasized in New Jersey v. T. L. 0., “it is univer-
sally recognized that evidence, to be relevant to an inquiry, 
need not conclusively prove the ultimate fact in issue, but 
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only have ‘any tendency to make the existence of any fact 
that is of consequence to the determination [of the point in 
issue] more probable or less probable than it would be with-
out the evidence.”’ 469 U. S., at 345, quoting Fed. Rule 
Evid. 401. Even if urine test results disclosed nothing more 
specific than the recent use of controlled substances by a cov-
ered employee, this information would provide the basis for 
further investigative work designed to determine whether 
the employee used drugs at the relevant times. See Field 
Manual B-4. The record makes clear, for example, that a 
positive test result, coupled with known information concern-
ing the pattern of elimination for the particular drug and in-
formation that may be gathered from other sources about the 
employee’s activities, may allow the FRA to reach an in-
formed judgment as to how a particular accident occurred. 
See supra, at 609-610.

More importantly, the Court of Appeals overlooked the 
FRA’s policy of placing principal reliance on the results of 
blood tests, which unquestionably can identify very recent 
drug use, see, e. g., 49 Fed. Reg. 24291 (1984), while relying 
on urine tests as a secondary source of information designed 
to guard against the possibility that certain drugs will be 
eliminated from the bloodstream before a blood sample can 
be obtained. The court also failed to recognize that the FRA 
regulations are designed not only to discern impairment but 
also to deter it. Because the record indicates that blood and 
urine tests, taken together, are highly effective means of 
ascertaining on-the-job impairment and of deterring the use 
of drugs by railroad employees, we believe the Court of 
Appeals erred in concluding that the postaccident testing 
regulations are not reasonably related to the Government ob-
jectives that support them.10

10 The Court of Appeals also expressed concern that the tests might be 
quite unreliable, and thus unreasonable. 839 F. 2d, at 589. The record 
compiled by the FRA after years of investigation and study does not sup-
port this conclusion. While it is impossible to guarantee that no mistakes
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We conclude that the compelling Government interests 
served by the FRA’s regulations would be significantly hin-
dered if railroads were required to point to specific facts giv-
ing rise to a reasonable suspicion of impairment before test-
ing a given employee. In view of our conclusion that, on the 
present record, the toxicological testing contemplated by the 
regulations is not an undue infringement on the justifiable 
expectations of privacy of covered employees, the Govern-
ment’s compelling interests outweigh privacy concerns.

IV
The possession of unlawful drugs is a criminal offense that 

the Government may punish, but it is a separate and far more 
dangerous wrong to perform certain sensitive tasks while 
under the influence of those substances. Performing those 
tasks while impaired by alcohol is, of course, equally danger-
ous, though consumption of alcohol is legal in most other con-
texts. The Government may take all necessary and reason-
able regulatory steps to prevent or deter that hazardous 
conduct, and since the gravamen of the evil is performing cer-
tain functions while concealing the substance in the body, it 
may be necessary, as in the case before us, to examine the 
body or its fluids to accomplish the regulatory purpose. The 
necessity to perform that regulatory function with respect to 
railroad employees engaged in safety-sensitive tasks, and the 
reasonableness of the system for doing so, have been estab-
lished in this case.

Alcohol and drug tests conducted in reliance on the author-
ity of Subpart D cannot be viewed as private action outside 
the reach of the Fourth Amendment. Because the testing 
procedures mandated or authorized by Subparts C and D ef- 

will ever be made in isolated cases, respondents have challenged the ad-
ministrative scheme on its face. We deal therefore with whether the tests 
contemplated by the regulations can ever be conducted. Cf. Bell v. Wolf-
ish, 441 U. S. 520, 560 (1979). Respondents have provided us with no rea-
son for doubting the FRA’s conclusion that the tests at issue here are accu-
rate in the overwhelming majority of cases.
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feet searches of the person, they must meet the Fourth 
Amendment’s reasonableness requirement. In light of the 
limited discretion exercised by the railroad employers under 
the regulations, the surpassing safety interests served by 
toxicological tests in this context, and the diminished expec-
tation of privacy that attaches to information pertaining to 
the fitness of covered employees, we believe that it is reason-
able to conduct such tests in the absence of a warrant or 
reasonable suspicion that any particular employee may be 
impaired. We hold that the alcohol and drug tests contem-
plated by Subparts C and D of the FRA’s regulations are rea-
sonable within the meaning of the Fourth Amendment. The 
judgment of the Court of Appeals is accordingly reversed.

It is so ordered.

Just ice  Ste ven s , concurring in part and concurring in 
the judgment.

In my opinion the public interest in determining the causes 
of serious railroad accidents adequately supports the validity 
of the challenged regulations. I am not persuaded, however, 
that the interest in deterring the use of alcohol or drugs is 
either necessary or sufficient to justify the searches author-
ized by these regulations.

I think it a dubious proposition that the regulations signifi-
cantly deter the use of alcohol and drugs by hours of service 
employees. Most people—and I would think most railroad 
employees as well—do not go to work with the expectation 
that they may be involved in a major accident, particularly one 
causing such catastrophic results as loss of life or the release 
of hazardous material requiring an evacuation. Moreover, 
even if they are conscious of the possibilities that such an 
accident might occur and that alcohol or drug use might be 
a contributing factor, if the risk of serious personal injury 
does not deter their use of these substances, it seems highly 
unlikely that the additional threat of loss of employment would 
have any effect on their behavior.
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For this reason, I do not join the portions of Part III of the 
Court’s opinion that rely on a deterrence rationale; I do, 
however, join the balance of the opinion and the Court’s 
judgment.

Justi ce  Mars hall , with whom Justic e  Bre nn an  joins, 
dissenting.

The issue in this case is not whether declaring a war on ille-
gal drugs is good public policy. The importance of ridding 
our society of such drugs is, by now, apparent to all. Rather, 
the issue here is whether the Government’s deployment in 
that war of a particularly Draconian weapon—the compulsory 
collection and chemical testing of railroad workers’ blood and 
urine—comports with the Fourth Amendment. Precisely 
because the need for action against the drug scourge is mani-
fest, the need for vigilance against unconstitutional excess is 
great. History teaches that grave threats to liberty often 
come in times of urgency, when constitutional rights seem 
too extravagant to endure. The World War II relocation-
camp cases, Hirabayashi v. United. States, 320 U.S. 81 
(1943); Korematsu v. United States, 323 U. S. 214 (1944), and 
thé Red scare and McCarthy-era internal subversion cases, 
Schenck v. United States, 249 U. S. 47 (1919); Dennis v. 
United States,- 341 U. S. 494 (1951), are only the most ex-
treme reminders that when we allow fundamental freedoms 
to be sacrificed in the name of real or perceived exigency, we 
invariably come to regret it.

In permitting the Government to force entire railroad 
crews to submit to invasive blood and urine tests, even when 
it lacks any evidence of drug or alcohol use or other wrongdo-
ing, the majority today joins those shortsighted courts which 
have allowed basic constitutional rights to fall prey to mo-
mentary emergencies. The majority holds that the need of 
the Federal Railroad Administration (FRA) to deter and di-
agnose train accidents outweighs any “minimal” intrusions on 
personal dignity and privacy posed by mass toxicological test-
ing of persons who have given no indication whatsoever of 
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impairment. Ante, at 624. In reaching this result, the ma-
jority ignores the text and doctrinal history of the Fourth 
Amendment, which require that highly intrusive searches of 
this type be based on probable cause, not on the evanescent 
cost-benefit calculations of agencies or judges. But the ma-
jority errs even under its own utilitarian standards, trivializ-
ing the raw intrusiveness of, and overlooking serious concep-
tual and operational flaws in, the FRA’s testing program. 
These flaws cast grave doubts on whether that program, 
though bom of good intentions, will do more than ineffectu-
ally symbolize the Government’s opposition to drug use.

The majority purports to limit its decision to postaccident 
testing of workers in “safety-sensitive” jobs, ante, at 620, 
much as it limits its holding in the companion case to the test-
ing of transferees to jobs involving drug interdiction or the 
use of firearms. Treasury Employees n . Von Raab, post, at 
664. But the damage done to the Fourth Amendment is not 
so easily cabined. The majority’s acceptance of dragnet 
blood and urine testing ensures that the first, and worst, ca-
sualty of the war on drugs will be the precious liberties of our 
citizens. I therefore dissent.

I

The Court today takes its longest step yet toward reading 
the probable-cause requirement out of the Fourth Amend-
ment. For the fourth time in as many years, a majority 
holds that a “‘special nee[d], beyond the normal need for law 
enforcement,’” makes the “‘requirement’” of probable cause 
“‘impracticable.’” Ante, at 619 (citations omitted). With 
the recognition of “[t]he Government’s interest in regulating 
the conduct of railroad employees to ensure safety” as such a 
need, ante, at 620, the Court has now permitted “special 
needs” to displace constitutional text in each of the four cate-
gories of searches enumerated in the Fourth Amendment: 
searches of “persons,” ante, at 613-614; “houses,” Griffin v. 
Wisconsin, 483 U. S. 868 (1987); “papers,” O’Connor v. Or-
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teg a, 480 U. S. 709 (1987); and “effects,” New Jersey v. 
T. L. 0., 469 U. S. 325 (1985).

The process by which a constitutional “requirement” can be 
dispensed with as “impracticable” is an elusive one to me. 
The Fourth Amendment provides that “[t]he right of the 
people to be secure in their persons, houses, papers, and ef-
fects, against unreasonable searches and seizures, shall not 
be violated; and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly de-
scribing the place to be searched, and the persons or things 
to be seized.” The majority’s recitation of the Amendment, 
remarkably, leaves off after the word “violated,” ante, at 
613, but the remainder of the Amendment—the Warrant 
Clause—is not so easily excised. As this Court has long rec-
ognized, the Framers intended the provisions of that 
Clause—a warrant and probable cause—to “provide the 
yardstick against which official searches and seizures are to 
be measured.” T. L. 0., supra, at 359-360 (opinion of 
Bren na n , J.). Without the content which those provisions 
give to the Fourth Amendment’s overarching command that 
searches and seizures be “reasonable,” the Amendment lies 
virtually devoid of meaning, subject to whatever content 
shifting judicial majorities, concerned about the problems of 
the day, choose to give to that supple term. See Dunaway 
v. New York, 442 U. S. 200, 213 (1979) (“[T]he protections in-
tended by the Framers could all too easily disappear in the 
consideration and balancing of the multifarious circumstances 
presented by different cases”). Constitutional requirements 
like probable cause are not fair-weather friends, present 
when advantageous, conveniently absent when “special 
needs” make them seem not.

Until recently, an unbroken line of cases had recognized 
probable cause as an indispensable prerequisite for a full-scale 
search, regardless of whether such a search was conducted 
pursuant to a warrant or under one of the recognized excep-
tions to the warrant requirement. T. L. O., supra, at 358 
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and 359, n. 3 (opinion of Brenn an , J.); see also Chambers v. 
Maroney, 399 U. S. 42, 51 (1970). Only where the govern-
ment action in question had a “substantially less intrusive” im-
pact on privacy, Dunaway, 442 U. S., at 210, and thus clearly 
fell short of a full-scale search, did we relax the probable-
cause standard. Id., at 214 (“For all but those narrowly de-
fined intrusions, the requisite ‘balancing’... is embodied in 
the principle that seizures are ‘reasonable’ only if supported 
by probable cause”); see also T. L. 0., supra, at 360 (opinion 
of Bren na n , J.). Even in this class of cases, we almost al-
ways required the government to show some individualized 
suspicion to justify the search.1 The few searches which we 
upheld in the absence of individualized justification were rou-
tinized, fleeting, and nonintrusive encounters conducted pur-
suant to regulatory programs which entailed no contact with 
the person.1 2

1 The first, and leading, case of a minimally intrusive search held valid 
when based on suspicion short of probable cause is Terry v. Ohio, 392 U. S. 
1, 30 (1968), where we held that a police officer who observes unusual con-
duct suggesting criminal activity by persons he reasonably suspects are 
armed and presently dangerous may “conduct a carefully limited search of 
the outer clothing of such persons.” See also United States v. Hensley, 
469 U. S. 221 (1985) (upholding brief stop of person described on wanted 
flyer while police ascertain if arrest warrant has been issued); Delaware v. 
Prouse, 440 U. S. 648 (1979) (invalidating discretionary stops of motorists 
to check licenses and registrations when not based on reasonable suspicion 
that the motorist is unlicensed, the automobile is unregistered, or that the 
vehicle or an occupant should otherwise be detained); Pennsylvania v. 
Mimms, 434 U. S. 106 (1977) (upholding limited search where officers who 
had lawfully stopped car saw a large bulge under the driver’s jacket); 
United States v. Brignoni-Ponce, 422 U. S. 873 (1975) (upholding brief 
stops by roving border patrols where officers reasonably believe car may 
contain illegal aliens); Adams v. Williams, 407 U. S. 143 (1972) (upholding 
brief stop to interrogate suspicious individual believed to be carrying nar-
cotics and gun).

2 See, e. g., United States v. Martinez-Fuerte, 428 U. S. 543 (1976) 
(brief interrogative stop at permanent border checkpoint to ascertain 
motorist’s residence status); Camara v. Municipal Court of San Fran-
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In the four years since this Court, in T. L. 0., first began 
recognizing “special needs” exceptions to the Fourth Amend-
ment, the clarity of Fourth Amendment doctrine has been 
badly distorted, as the Court has eclipsed the probable-cause 
requirement in a patchwork quilt of settings: public school 
principals’ searches of students’ belongings, T. L. 0.; public 
employers’ searches of employees’ desks, O’Connor; and pro-
bation officers’ searches of probationers’ homes, Griffin.* 3 
Tellingly, each time the Court has found that “special needs” 
counseled ignoring the literal requirements of the Fourth 
Amendment for such full-scale searches in favor of a formless 
and unguided “reasonableness” balancing inquiry, it has con-
cluded that the search in question satisfied that test. I have 
joined dissenting opinions in each of these cases, protesting 
the “jettison[ing of ]. . . the only standard that finds support 
in the text of the Fourth Amendment” and predicting that the 
majority’s “Rohrschach-like ‘balancing test’” portended “a 
dangerous weakening of the purpose of the Fourth Amend-
ment to protect the privacy and security of our citizens.” 
T. L. 0., supra, at 357-358 (opinion of Brenn an , J.).

The majority’s decision today bears out that prophecy. 
After determining that the Fourth Amendment applies to the 
FRA’s testing regime, the majority embarks on an extended 
inquiry into whether that regime is “reasonable,” an inquiry 
in which it balances “‘all of the circumstances surrounding 
the search or seizure and the nature of the search or seizure 
itself.’” Ante, at 619, quoting United States v. Montoya de 

cisco, 387 U. S. 523 (1967) (routine annual inspection by city housing 
department).

3 The “special needs” the Court invoked to justify abrogating the proba-
ble-cause requirement were, in New Jersey v. T. L. 0., 469 U. S., at 341, 
“the substantial need of teachers and administrators for freedom to main-
tain order in the schools”; in O’Connor v. Ortega, 480 U. S., at 725, “the 
efficient and proper operation of the workplace”; and in Griffin v. Wiscon-
sin, 483 U. S., at 878, the need to preserve “the deterrent effect of the 
supervisory arrangement” of probation.
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Hernandez, 473 U. S. 531, 537 (1985). The result is “special 
needs” balancing analysis’ deepest incursion yet into the core 
protections of the Fourth Amendment. Until today, it was 
conceivable that, when a government search was aimed at a 
person and not simply the person’s possessions, balancing 
analysis had no place. No longer: with nary a word of ex-
planation or acknowledgment of the novelty of its approach, 
the majority extends the “special needs” framework to a 
regulation involving compulsory blood withdrawal and uri-
nary excretion, and chemical testing of the bodily fluids col-
lected through these procedures. And until today, it was 
conceivable that a prerequisite for surviving “special needs” 
analysis was the existence of individualized suspicion. No 
longer: in contrast to the searches in T. L. 0., O’Connor, and 
Griffin, which were supported by individualized evidence 
suggesting the culpability of the persons whose property was 
searched,4 the regulatory regime upheld today requires the 
postaccident collection and testing of the blood and urine of 
all covered employees—even if every member of this group 
gives every indication of sobriety and attentiveness.

In widening the “special needs” exception to probable 
cause to authorize searches of the human body unsupported 
by any evidence of wrongdoing, the majority today com-
pletes the process begun in T. L. 0. of eliminating altogether 
the probable-cause requirement for civil searches—those un-
dertaken for reasons “beyond the normal need for law en-
forcement.” Ante, at 619 (citations omitted). In its place, 
the majority substitutes a manipulable balancing inquiry 
under which, upon the mere assertion of a “special need,” 
even the deepest dignitary and privacy interests become vul-

4 See T. L. 0., supra, at 346 (teacher’s report that student had been 
smoking provided reasonable suspicion that purse contained cigarettes); 
O’Connor, supra, at 726 (charges of specific financial improprieties gave 
employer individualized suspicion of misconduct by employee); Griffin, 
supra, at 879-880 (tip to police officer that probationer was storing guns in 
his apartment provided reasonable suspicion).
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nerable to governmental incursion. See ibid, (distinguishing 
criminal from civil searches). By its terms, however, the 
Fourth Amendment—unlike the Fifth and Sixth—does not 
confine its protections to either criminal or civil actions. In-
stead, it protects generally “[t]he right of the people to be 
secure.”5

The fact is that the malleable “special needs” balancing ap-
proach can be justified only on the basis of the policy results 
it allows the majority to reach. The majority’s concern with 
the railroad safety problems caused by drug and alcohol 
abuse is laudable; its cavalier disregard for the text of the 
Constitution is not. There is no drug exception to the Con-
stitution, any more than there is a communism exception or 
an exception for other real or imagined sources of domestic 
unrest. Coolidge v. New Hampshire, 403 U. S. 443, 455 
(1971). Because abandoning the explicit protections of the 
Fourth Amendment seriously imperils “the right to be let 
alone—the most comprehensive of rights and the right most 
valued by civilized men,” Olmstead v. United States, 277 
U. S. 438, 478 (1928) (Brandeis, J., dissenting), I reject 
the majority’s “special needs” rationale as unprincipled and 
dangerous.

II

The proper way to evaluate the FRA’s testing regime is to 
use the same analytic framework which we have traditionally 
used to appraise Fourth Amendment claims involving full- 
scale searches, at least until the recent “special needs” cases. 
Under that framework, we inquire, serially, whether a 

6 That the Fourth Amendment applies equally to criminal and civil 
searches was emphasized, ironically enough, in the portion of T. L. 0. 
holding the Fourth Amendment applicable to schoolhouse searches. 469 
U. S., at 335. The malleability of “special needs” balancing thus could not 
be clearer: the majority endorses the applicability of the Fourth Amend-
ment to civil searches in determining whether a search has taken place, but 
then wholly ignores it in the subsequent inquiry into the validity of that 
search.
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search has taken place, see, e. g., Katz v. United States, 389 
U. S. 347, 350-353 (1967); whether the search was based on a 
valid warrant or undertaken pursuant to a recognized excep-
tion to the warrant requirement, see, e. g., Welsh v. Wiscon-
sin, 466 U. S. 740, 748-750 (1984); whether the search was 
based on probable cause or validly based on lesser suspicion 
because it was minimally intrusive, see, e. g., Dunaway, 442 
U. S., at 208-210; and, finally, whether the search was con-
ducted in a reasonable manner, see, e. g., Winston v. Lee, 
470 U. S. 753, 763-766 (1985). See also T. L. O., 469 U. S., 
at 354-355 (opinion of Bren na n , J.) (summarizing analytic 
framework).

The majority’s threshold determination that “covered” rail-
road employees have been searched under the FRA’s testing 
program is certainly correct. Ante, at 616-618. Who 
among us is not prepared to consider reasonable a person’s 
expectation of privacy with respect to the extraction of his 
blood, the collection of his urine, or the chemical testing of 
these fluids? United States v. Jacobsen, 466 U. S. 109, 113 
(1984).6 The majority’s ensuing conclusion that the warrant 
requirement may be dispensed with, however, conveniently 
overlooks the fact that there are three distinct searches at 
issue. Although the importance of collecting blood and urine 
samples before drug or alcohol metabolites disappear justifies 
waiving the warrant requirement for those two searches 
under the narrow “exigent circumstances” exception, see 
Schmerber n . California, 384 U. S. 757, 770 (1966) (“[T]he 
delay necessary to obtain a warrant. . . threatens] ‘the de-
struction of evidence’ ”), no such exigency prevents railroad 
officials from securing a warrant before chemically testing 
the samples they obtain. Blood and urine do not spoil if

6 The FRA’s breath-testing procedures also constitute searches subject 
to constitutional safeguards. See ante, at 616-617 (reaching same conclu-
sion). I focus my discussion on the collection and testing of blood and 
urine because those more intrusive procedures better demonstrate the ex-
cesses of the FRA’s scheme.
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properly collected and preserved, and there is no reason to 
doubt the ability of railroad officials to grasp the relatively 
simple procedure of obtaining a warrant authorizing, where 
appropriate, chemical analysis of the extracted fluids. It is 
therefore wholly unjustified to dispense with the warrant re-
quirement for this final search. See Chimel v. California, 
395 U. S. 752, 761-764 (1969) (exigency exception permits 
warrantless searches only to the extent that exigency exists).

It is the probable-cause requirement, however, that the 
FRA’s testing regime most egregiously violates, a fact which 
explains the majority’s ready acceptance and expansion of the 
countertextual “special needs” exception. By any measure, 
the FRA’s highly intrusive collection and testing procedures 
qualify as full-scale personal searches. Under our prece-
dents, a showing of probable cause is therefore clearly re-
quired. But even if these searches were viewed as entailing 
only minimal intrusions on the order, say, of a police stop- 
and-frisk, the FRA’s program would still fail to pass constitu-
tional muster, for we have, without exception, demanded 
that even minimally intrusive searches of the person be 
founded on individualized suspicion. See supra, at 638, and 
n. 1. The federal parties concede it does not satisfy this 
standard. Brief for Federal Parties 18. Only if one con-
strues the FRA’s collection and testing procedures as akin to 
the routinized and fleeting regulatory interactions which we 
have permitted in the absence of individualized suspicion, see 
n. 2, supra, might these procedures survive constitutional 
scrutiny. Presumably for this reason, the majority likens 
this case to United States v. Martinez-Fuerte, 428 U. S. 543 
(1976), which upheld brief automobile stops at the border to 
ascertain the validity of motorists’ residence in the United 
States. Ante, at 624. Case law and common sense reveal 
both the bankruptcy of this absurd analogy and the constitu-
tional imperative of adhering to the textual standard of prob-
able cause to evaluate the FRA’s multifarious full-scale 
searches.
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Compelling a person to submit to the piercing of his skin by 
a hypodermic needle so that his blood may be extracted sig-
nificantly intrudes on the “personal privacy and dignity 
against unwarranted intrusion by the State” against which 
the Fourth Amendment protects. Schmerber, supra, at 767. 
As we emphasized in Terry v. Ohio, 392 U. S. 1, 24-25 
(1968), “Even a limited search of the outer clothing . . . 
constitutes a severe, though brief, intrusion upon cherished 
personal security, and it must surely be an annoying, fright-
ening, and perhaps humiliating experience.” We have simi-
larly described the taking of a suspect’s fingernail scrapings 
as a “ ‘severe, though brief, intrusion upon cherished personal 
security.’” Cupp v. Murphy, 412 U. S. 291, 295 (1973) 
(quoting Terry, supra, at 24-25, and upholding this proce-
dure upon a showing of probable cause). The government- 
compelled withdrawal of blood, involving as it does the added 
aspect of physical invasion, is surely no less an intrusion. 
The surrender of blood on demand is, furthermore, hardly a 
quotidian occurrence. Cf. Martinez-Fuerte, supra, at 557 
(routine stops involve “quite limited” intrusion).

In recognition of the intrusiveness of this procedure, we 
specifically required in Schmerber that police have evidence 
of a drunken-driving suspect’s impairment before forcing him 
to endure a blood test:

“The interests in human dignity and privacy which the 
Fourth Amendment protects forbid any such intrusions 
on the mere chance that desired evidence might be ob-
tained. In the absence of a clear indication that in fact 
such evidence will be found, these fundamental human 
interests require law officers to suffer the risk that such 
evidence may disappear . . . .” 384 U. S., at 769-770. 

Schmerber strongly suggested that the “clear indication” 
needed to justify a compulsory blood test amounted to a 
showing of probable cause, which “plainly” existed in that 
case. Id., at 768. Although subsequent cases interpreting 
Schmerber have differed over whether a showing of individ-
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ualized suspicion would have sufficed, compare Winston, 470 
U. S., at 760 (Schmerber “noted the importance of probable 
cause”), with Montoya de Hernandez, 473 U. S., at 540 
(Schmerber “indicate[d] the necessity for particularized sus-
picion”), by any reading, Schmerber clearly forbade compul-
sory blood tests on any lesser showing than individualized 
suspicion. Exactly why a blood test which, if conducted on 
one person, requires a showing of at least individualized sus-
picion may, if conducted on many persons, be based on no 
showing whatsoever, the majority does not—and cannot — 
explain.7

Compelling a person to produce a urine sample on demand 
also intrudes deeply on privacy and bodily integrity. Urina-
tion is among the most private of activities. It is generally 
forbidden in public, eschewed as a matter of conversation, 
and performed in places designed to preserve this tradition of 

7 The majority, seeking to lessen the devastating ramifications of 
Schmerber v. California, and to back up its assertion that Government- 
imposed blood extraction does not “infringe significant privacy interests,” 
ante, at 625, emphasizes Schmerbefs observation that blood tests are com-
monplace and can be performed with “ ‘virtually no risk, trauma, or pain.’ ” 
Ante, at 625, quoting 384 U. S., at 771. The majority, however, wrenches 
this statement out of context. The Schmerber Court made this statement 
only after it established that the blood test fell within the “exigent circum-
stances” exception to the warrant requirement, and that the test was sup-
ported by probable cause. Indeed, the statement was made only in the 
context of the separate inquiry into whether the compulsory blood test was 
conducted in a reasonable manner. 384 U. S., at 768-772; see also Win-
ston v. Lee, 470 U. S. 753, 760-761 (1985) (“Schmerber recognized that the 
ordinary requirements of the Fourth Amendment would be the threshold 
requirements for conducting this kind of surgical search and seizure. . . . 
Beyond these standards, Schmerber’s inquiry considered a number of other 
factors in determining the ‘reasonableness’ of the blood test”) (emphasis 
added). The majority also cites South Dakota v. Neville, 459 U. S. 553 
(1983), and Breithaupt v. Abram, 352 U. S. 432 (1957), for the proposition 
that blood tests are commonplace. Ante, at 625. In both those cases, 
however, the police officers who attempted to impose blood tests on 
drunken-driving suspects had exceptionally strong evidence of the driver’s 
inebriation. 459 U. S., at 554-556; 352 U. S., at 433.
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personal seclusion. Cf. Martinez-Fuerte, 428 U. S., at 560 
(border-stop questioning involves no more than “some annoy-
ance” and is neither “frightening” nor “offensive”). The 
FRA, however, gives scant regard to personal privacy, for 
its Field Manual instructs supervisors monitoring urination 
that railroad workers must provide urine samples “under di-
rect observation by the physician/technician.” Federal Rail-
road Administration, United States Dept, of Transportation, 
Field Manual: Control of Alcohol and Drug Use in Railroad 
Operations D-5 (1986) (emphasis added).8 That the privacy 
interests offended by compulsory and supervised urine collec-
tion are profound is the overwhelming judgment of the lower 
courts and commentators. As Professor—later Solicitor 
General—Charles Fried has written:

“[I]n our culture the excretory functions are shielded by 
more or less absolute privacy, so much so that situations 
in which this privacy is violated are experienced as ex-
tremely distressing, as detracting from one’s dignity and 
self esteem.” Privacy, 77 Yale L. J. 475, 487 (1968).9

The majority’s characterization of the privacy interests im-
plicated by urine collection as “minimal,” ante, at 624, is noth-

8 The majority dismisses as nonexistent the intrusiveness of such “direct 
observation,” on the ground that FRA regulations state that such observa-
tion is not “require[d].” 50 Fed. Reg. 31555 (1985), cited ante, at 626. 
The majority’s dismissal is too hasty, however, for the regulations—in the 
very same sentence—go on to state: “[B]ut observation is the most effec-
tive means of ensuring that the sample is that of the employee and has not 
been diluted.” 50 Fed. Reg. 31555 (1985). Even if this were not the case, 
the majority’s suggestion that officials monitoring urination will disregard 
the clear commands of the Field Manual with which they are provided is 
dubious, to say the least.

9 See, e. g., National Treasury Employees Union n . Von Raab, 816 F. 
2d 170, 175 (CA5 1987), aff’d in pertinent part, post, p. 656; Taylor v. 
O'Grady, 669 F. Supp. 1422, 1433-1434 (ND Ill. 1987); Feliciano n . Cleve-
land, 661 F. Supp. 578, 586 (ND Ohio 1987); American Federation of Gov-
ernment Employees, AFL-CIO v. Weinberger, 651 F. Supp. 726, 732-733 
(SD Ga. 1986); Capua v. Plainfield, 643 F. Supp. 1507, 1514 (NJ 1986).
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ing short of startling. This characterization is, furthermore, 
belied by the majority’s own prior explanation of why com-
pulsory urination constitutes a search for the purposes of the 
Fourth Amendment:

“ ‘There are few activities in our society more personal or 
private than the passing of urine. Most people describe 
it by euphemisms if they talk about it at all. It is a func-
tion traditionally performed without public observation; 
indeed, its performance in public is generally prohibited 
by law as well as social custom.’” Ante, at 617, quoting 
National Treasury Employees Union v. Von Raab, 816 
F. 2d 170, 175 (CA5 1987).

The fact that the majority can invoke this powerful passage 
in the context of deciding that a search has occurred, and 
then ignore it in deciding that the privacy interests this 
search implicates are “minimal,” underscores the shameless 
manipulability of its balancing approach.

Finally, the chemical analysis the FRA performs upon the 
blood and urine samples implicates strong privacy interests 
apart from those intruded upon by the collection of bodily 
fluids. Technological advances have made it possible to 
uncover, through analysis of chemical compounds in these 
fluids, not only drug or alcohol use, but also medical dis-
orders such as epilepsy, diabetes, and clinical depression. 
Cf. Martinez-Fuerte, supra, at 558, quoting United States v. 
Brignoni-Ponce, 422 U. S. 873, 880 (1975) (checkpoint in-
quiry involves only “ ‘a brief question or two’ ” about motor-
ist’s residence). As the Court of Appeals for the District of 
Columbia Circuit has observed: “[S]uch tests may provide 
Government officials with a periscope through which they can 
peer into an individual’s behavior in her private life, even in 
her own home.” Jones v. McKenzie, 266 U. S. App. D. C. 
85, 89, 833 F. 2d 335, 339 (1987); see also Capua v. Plain- 
field, 643 F. Supp. 1507, 1511 (NJ 1986) (urine testing is 
“form of surveillance” which “reports on a person’s off-duty 
activities just as surely as someone had been present and 
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watching”). The FRA’s requirement that workers disclose 
the medications they have taken during the 30 days prior to 
chemical testing further impinges upon the confidentiality 
customarily attending personal health secrets.

By any reading of our precedents, the intrusiveness of 
these three searches demands that they—like other full-scale 
searches—be justified by probable cause. It is no answer to 
suggest, as does the majority, that railroad workers have 
relinquished the protection afforded them by this Fourth 
Amendment requirement, either by “participat[ing] in an in-
dustry that is regulated pervasively to ensure safety” or by 
undergoing periodic fitness tests pursuant to state law or to 
collective-bargaining agreements. Ante, at 627.

Our decisions in the regulatory search area refute the sug-
gestion that the heavy regulation of the railroad industry 
eclipses workers’ rights under the Fourth Amendment to in-
sist upon a showing of probable cause when their bodily fluids 
are being extracted. This line of cases has exclusively in-
volved searches of employer property, with respect to which 
“[c]ertain industries have such a history of government over-
sight that no reasonable expectation of privacy could exist for 
a proprietor over the stock of such an enterprise.” Marshall 
n . Barlow’s, Inc., 436 U. S. 307, 313 (1978) (emphasis added; 
citation omitted), quoted in New York v. Burger, 482 U. S. 
691, 700 (1987). Never have we intimated that regulatory 
searches reduce employees’ rights of privacy in their persons. 
See Camara v. Municipal Court of San Francisco, 387 U. S. 
523, 537 (1967) (“[T]he inspections are [not] personal in na-
ture”); cf. Donovan v. Dewey, 452 U. S. 594, 598-599 (1981); 
Marshall, supra, at 313. As the Court pointed out in O’Con-
nor, individuals do not lose Fourth Amendment rights at the 
workplace gate, 480 U. S., at 716-718; see also Oliver v. 
United States, 466 U. S. 170, 178, n. 8 (1984), any more than 
they relinquish these rights at the schoolhouse door, T. L. O., 
469 U. S., at 333, or the hotel room threshold, Hoffa v. 
United States, 385 U. S. 293, 301 (1966). These rights mean
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little indeed if, having passed through these portals, an indi-
vidual may remain subject to a suspicionless search of his 
person justified solely on the grounds that the government al-
ready is permitted to conduct a search of the inanimate con-
tents of the surrounding area. In holding that searches of 
persons may fall within the category of regulatory searches 
permitted in the absence of probable cause or even individual-
ized suspicion, the majority sets a dangerous and ill-conceived 
precedent.

The majority’s suggestion that railroad workers’ privacy is 
only minimally invaded by the collection and testing of their 
bodily fluids because they undergo periodic fitness tests, 
ante, at 624-625, is equally baseless. As an initial matter, 
even if participation in these fitness tests did render “mini-
mal” an employee’s “interest in bodily security,” ante, at 628, 
such minimally intrusive searches of the person require, 
under our precedents, a justificatory showing of individual-
ized suspicion. See supra, at 637. More fundamentally, 
railroad employees are not routinely required to submit to 
blood or urine tests to gain or to maintain employment, and 
railroad employers do not ordinarily have access to employ-
ees’ blood or urine, and certainly not for the purpose of as-
certaining drug or alcohol usage. That railroad employees 
sometimes undergo tests of eyesight, hearing, skill, intelli-
gence, and agility, ante, at 627, n. 8, hardly prepares them 
for Government demands to submit to the extraction of 
blood, to excrete under supervision, or to have these bodily 
fluids tested for the physiological and psychological secrets 
they may contain. Surely employees who release basic in-
formation about their financial and personal history so that 
employers may ascertain their “ethical fitness” do not, by so 
doing, relinquish their expectations of privacy with respect to 
their personal letters and diaries, revealing though these pa-
pers may be of their character.

I recognize that invalidating the full-scale searches in-
volved in the FRA’s testing regime for failure to comport 
with the Fourth Amendment’s command of probable cause 
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may hinder the Government’s attempts to make rail transit 
as safe as humanly possible. But constitutional rights have 
their consequences, and one is that efforts to maximize the 
public welfare, no matter how well intentioned, must always 
be pursued within constitutional boundaries. Were the po-
lice freed from the constraints of the Fourth Amendment for 
just one day to seek out evidence of criminal wrongdoing, the 
resulting convictions and incarcerations would probably pre-
vent thousands of fatalities. Our refusal to tolerate this 
specter reflects our shared belief that even beneficent gov-
ernmental power—whether exercised to save money, save 
lives, or make the trains run on time—must always yield to 
“a resolute loyalty to constitutional safeguards.” Almeida- 
Sanchez n . United States, 413 U. S. 266, 273 (1973). The 
Constitution demands no less loyalty here.

Ill

Even accepting the majority’s view that the FRA’s collec-
tion and testing program is appropriately analyzed under a 
multifactor balancing test, and not under the literal terms of 
the Fourth Amendment, I would still find the program 
invalid. The benefits of suspicionless blood and urine testing 
are far outstripped by the costs imposed on personal liberty 
by such sweeping searches. Only by erroneously deriding as 
“minimal” the privacy and dignity interests at stake, and by 
uncritically inflating the likely efficacy of the FRA’s testing 
program, does the majority strike a different balance.

For the reasons stated above, I find nothing minimal about 
the intrusion on individual liberty that occurs whenever the 
Government forcibly draws and analyzes a person’s blood and 
urine. Several aspects of the FRA’s testing program exac-
erbate the intrusiveness of these procedures. Most strik-
ingly, the agency’s regulations not only do not forbid, but, in 
fact, appear to invite criminal prosecutors to obtain the blood 
and urine samples drawn by the FRA and use them as the 
basis of criminal investigations and trials. See 49 CFR
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§ 219.211(d) (1987) (“Each sample . . . may be made avail-
able to ... a party in litigation upon service of appropriate 
compulsory process on the custodian of the sample . . .”). 
This is an unprecedented invitation, leaving open the pos-
sibility of criminal prosecutions based on suspicionless 
searches of the human body. Cf. Treasury Employees, post, 
at 666 (Customs Service drug-testing program prohibits use 
of test results in criminal prosecutions); Camara, 387 U. S., 
at 537.

To be sure, the majority acknowledges, in passing, the pos-
sibility of criminal prosecutions, ante, at 621, n. 5, but it re-
fuses to factor this possibility into its Fourth Amendment 
balancing process, stating that “the record does not disclose 
that [49 CFR § 219.211(d) (1987)] was intended to be, or ac-
tually has been, so used.” Ibid. This demurrer is highly 
disingenuous. The federal parties concede that they find “no 
prohibition on the release of FRA testing results to prose-
cutors.” Brief for Federal Parties 10, n. 15. The absence 
of prosecutions to date—which is likely due to the fact that 
the FRA’s regulations have been held invalid for much of 
their brief history—hardly proves that prosecutors will not 
avail themselves of the FRA’s invitation in the future. If 
the majority really views the impact of FRA testing on pri-
vacy interests as minimal even if these tests generate crimi-
nal prosecutions, it should say so. If the prospect of pros-
ecutions would lead the majority to reassess the validity of 
the testing program with prosecutions as part of the balance, 
it should say so, too, or condition its approval of that program 
on the nonrelease of test results to prosecutors. In ducking 
this important issue, the majority gravely disserves both the 
values served by the Fourth Amendment and the rights of 
those persons whom the FRA searches. Furthermore, the 
majority’s refusal to restrict the release of test results casts 
considerable doubt on the conceptual basis of its decision— 
that the “special need” of railway safety is one “beyond the 
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normal need for law enforcement.” Ante, at 619 (citations 
omitted).10

The majority also overlooks needlessly intrusive aspects of 
the testing process itself. Although the FRA requires the 
collection and testing of both blood and urine, the agency con-
cedes that mandatory urine tests— unlike blood tests—do not 
measure current impairment and therefore cannot differenti-
ate on-duty impairment from prior drug or alcohol use which 
has ceased to affect the user’s behavior. See 49 CFR 
§ 219.309(2) (1987) (urine test may reveal use of drugs or alco-
hol as much as 60 days prior to sampling). Given that the 
FRA’s stated goal is to ascertain current impairment, and 
not to identify persons who have used substances in their 
spare time sufficiently in advance of their railroad duties to 
pose no risk of on-duty impairment, §219.101(a), mandatory 
urine testing seems wholly excessive. At the very least, the 
FRA could limit its use of urinalysis to confirming findings of 
current impairment suggested by a person’s blood tests. 
The additional invasion caused by automatically testing urine 
as well as blood hardly ensures that privacy interests “will be 
invaded no more than is necessary.” T. L. 0., 469 U. S., at 
343.

The majority’s trivialization of the intrusions on worker 
privacy posed by the FRA’s testing program is matched at 
the other extreme by its blind acceptance of the Govern-
ment’s assertion that testing will “dete[r] employees engaged 
in safety-sensitive tasks from using controlled substances or 
alcohol,” and “help railroads obtain invaluable information

10 As a result of the majority’s extension of the regulatory search doc-
trine to searches of the person, individuals the FRA finds to have used 
drugs may face criminal prosecution, even if their impairment had nothing, 
to do with causing an accident. The majority observes that evidence of 
criminal behavior unearthed during an otherwise valid regulatory search is 
not excludible unless the search is shown to be a “pretext” for obtaining 
evidence for a criminal trial, ante, at 621, n. 5, citing New York v. Burger, 
482 U. S. 691, 716-717, n. 27 (1987)—a defense the majority belittles but, 
mercifully, preserves for another day.
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about the causes of major accidents.” Ante, at 629, 630. 
With respect, first, to deterrence, it is simply implausible 
that testing employees after major accidents occur, 49 CFR 
§ 219.201(a)(1) (1987), will appreciably discourage them from 
using drugs or alcohol. As Justi ce  Stev en s observes in 
his concurring opinion:

“Most people—and I would think most railroad employ-
ees as well—do not go to work with the expectation that 
they may be involved in a major accident, particularly 
one causing such catastrophic results as loss of life or the 
release of hazardous material requiring an evacuation. 
Moreover, even if they are conscious of the possibilities 
that such an accident might occur and that alcohol or 
drug use might be a contributing factor, if the risk of se-
rious personal injury does not deter their use of these 
substances, it seems highly unlikely that the additional 
threat of loss of employment would have any effect on 
their behavior.” Ante, at 634.

Under the majority’s deterrence rationale, people who skip 
school or work to spend a sunny day at the zoo will not taunt 
the lions because their truancy or absenteeism might be dis-
covered in the event they are mauled. It is, of course, the 
fear of the accident, not the fear of a postaccident revelation, 
that deters. The majority’s credulous acceptance of the 
FRA’s deterrence rationale is made all the more suspect by 
the agency’s failure to introduce, in an otherwise ample ad-
ministrative record, any studies explaining or supporting its 
theory of accident deterrence.

The poverty of the majority’s deterrence rationale leaves 
the Government’s interest in diagnosing the causes of major 
accidents as the sole remaining justification for the FRA’s 
testing program. I do not denigrate this interest, but it 
seems a slender thread from which to hang such an intrusive 
program, particularly given that the knowledge that one or 
more workers were impaired at the time of an accident falls 
far short of proving that substance abuse caused or exacer-
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bated that accident. See 839 F. 2d 575, 587 (CA9 1988). 
Some corroborative evidence is needed: witness or co-worker 
accounts of a worker’s misfeasance, or at least indications 
that the cause of the accident was within a worker’s area of 
responsibility. Such particularized facts are, of course, the 
very essence of the individualized suspicion requirement 
which the respondent railroad workers urge, and which the 
Court of Appeals found to “pos[e] no insuperable burden on 
the government.” Id., at 588. Furthermore, reliance on 
the importance of diagnosing the causes of an accident as a 
critical basis for upholding the FRA’s testing plan is espe-
cially hard to square with our frequent admonition that the 
interest in ascertaining the causes of a criminal episode does 
not justify departure from the Fourth Amendment’s require-
ments. “[T]his Court has never sustained a search upon the 
sole ground that officers reasonably expected to find evidence 
of a particular crime . . . .” Katz, 389 U. S., at 356. Nor 
should it here.

IV

In his first dissenting opinion as a Member of this Court, 
Oliver Wendell Holmes observed:

“Great cases, like hard cases, make bad law. For 
great cases are called great, not by reason of their real 
importance in shaping the law of the future, but because 
of some accident of immediate overwhelming interest 
which appeals to the feelings and distorts the judgment. 
These immediate interests exercise a kind of hydraulic 
pressure which makes what previously was clear seem 
doubtful, and before which even well settled principles of 
law will bend.” Northern Securities Co. v. United 
States, 193 U. S. 197, 400-401 (1904).

A majority of this Court, swept away by society’s obses-
sion with stopping the scourge of illegal drugs, today suc-
cumbs to the popular pressures described by Justice Holmes. 
In upholding the FRA’s plan for blood and urine testing, the
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majority bends time-honored and textually based principles 
of the Fourth Amendment—principles the Framers of the 
Bill of Rights designed to ensure that the Government has a 
strong and individualized justification when it seeks to invade 
an individual’s privacy. I believe the Framers would be ap-
palled by the vision of mass governmental intrusions upon 
the integrity of the human body that the majority allows to 
become reality. The immediate victims of the majority’s 
constitutional timorousness will be those railroad workers 
whose bodily fluids the Government may now forcibly collect 
and analyze. But ultimately, today’s decision will reduce the 
privacy all citizens may enjoy, for, as Justice Holmes under-
stood, principles of law, once bent, do not snap back easily. 
I dissent.
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NATIONAL TREASURY EMPLOYEES UNION ET AL. v. 
VON RAAB, COMMISSIONER, UNITED STATES

CUSTOMS SERVICE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 86-1879. Argued November 2, 1988—Decided March 21, 1989

The United States Customs Service, which has as its primary enforcement 
mission the interdiction and seizure of illegal drugs smuggled into the 
country, has implemented a drug-screening program requiring urinalysis 
tests of Service employees seeking transfer or promotion to positions 
having a direct involvement in drug interdiction or requiring the incum-
bent to carry firearms or to handle “classified” material. Among other 
things, the program requires that an applicant be notified that his selec-
tion is contingent upon successful completion of drug screening, sets 
forth procedures for collection and analysis of the requisite samples and 
procedures designed both to ensure against adulteration or substitution 
of specimens and to limit the intrusion on employee privacy, and pro-
vides that test results may not be turned over to any other agency, in-
cluding criminal prosecutors, without the employee’s written consent. 
Petitioners, a federal employees’ union and one of its officials, filed suit 
on behalf of Service employees seeking covered positions, alleging that 
the drug-testing program violated, inter alia, the Fourth Amendment. 
The District Court agreed and enjoined the program. The Court of Ap-
peals vacated the injunction, holding that, although the program effects 
a search within the meaning of the Fourth Amendment, such searches 
are reasonable in light of their limited scope and the Service’s strong in-
terest in detecting drug use among employees in covered positions.

Held:
1. Where the Government requires its employees to produce urine 

samples to be analyzed for evidence of illegal drug use, the collection 
and subsequent chemical analysis of such samples are searches that 
must meet the reasonableness requirement of the Fourth Amendment. 
Cf. Skinner v. Railway Labor Executives ’ Assn., ante, at 616-618. Howt  
ever, because the Service’s testing program is not designed to serve the 
ordinary needs of law enforcement—i. e., test results may not be used in 
a criminal prosecution without the employee’s consent, and the purposes 
of the program are to deter drug use among those eligible for promotion 
to sensitive positions and to prevent the promotion of drug users to those 
positions—the public interest in the program must be balanced against
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the individual’s privacy concerns implicated by the tests to determine 
whether a warrant, probable cause, or some level of individualized suspi-
cion is required in this particular context. Railway Labor Executives, 
ante, at 619-620. Pp. 665-666.

2. A warrant is not required by the balance of privacy and govern-
mental interests in the context of this case. Such a requirement would 
serve only to divert valuable agency resources from the Service’s pri-
mary mission, which would be compromised if warrants were necessary 
in connection with routine, yet sensitive, employment decisions. Fur-
thermore, a warrant would provide little or no additional protection of 
personal privacy, since the Service’s program defines narrowly and spe-
cifically the circumstances justifying testing and the permissible limits of 
such intrusions; affected employees know that they must be tested, are 
aware of the testing procedures that the Service must follow, and are not 
subject to the discretion of officials in the field; and there are no special 
facts for a neutral magistrate to evaluate, in that implementation of the 
testing process becomes automatic when an employee pursues a covered 
position. Pp. 666-667.

3. The Service’s testing of employees who apply for promotion to posi-
tions directly involving the interdiction of illegal drugs, or to positions 
that require the incumbent to carry firearms, is reasonable despite the 
absence of a requirement of probable cause or of some level of individual-
ized suspicion. Pp. 667-677.

(a) In light of evidence demonstrating that there is a national crisis 
in law enforcement caused by the smuggling of illicit narcotics, the Gov-
ernment has a compelling interest in ensuring that front-line interdiction 
personnel are physically fit and have unimpeachable integrity and judg-
ment. It also has a compelling interest in preventing the risk to the life 
of the citizenry posed by the potential use of deadly force by persons suf-
fering from impaired perception and judgment. These governmental in-
terests outweigh the privacy interests of those seeking promotion to 
such positions, who have a diminished expectation of privacy in respect 
to the intrusions occasioned by a urine test by virtue of the special, and 
obvious, physical and ethical demands of the positions. Pp. 668-672.

(b) Petitioners’ contention that the testing program is unreasonable 
because it is not based on a belief that testing will reveal any drug use 
by covered employees evinces an unduly narrow view of the context in 
which the program was implemented. Although it was not motivated 
by any perceived drug problem among Service employees, the program 
is nevertheless justified by the extraordinary safety and national secu-
rity hazards that would attend the promotion of drug users to the sensi-
tive positions in question. Moreover, the mere circumstance that all but 
a few of the employees tested are innocent does not impugn the pro-
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gram’s validity, since it is designed to prevent the substantial harm that 
could be caused by the promotion of drug users as much as it is designed 
to detect actual drug use. Pp. 673-675.

(c) Also unpersuasive is petitioners’ contention that the program is 
not a sufficiently productive mechanism to justify its intrusion on Fourth 
Amendment interest^ because illegal drug users can easily avoid detec-
tion by temporary abstinence or by surreptitious adulteration of their 
urine specimens. Addicts may be unable to abstain even for a limited 
period or may be unaware of the “fade-away effect” of certain drugs. 
More importantly, since a particular employee’s pattern of elimination 
for a given drug cannot be predicted with perfect accuracy and may ex-
tend for as long as 22 days, and since this information is not likely to be 
known or available to the employee in any event, he cannot reasonably 
expect to deceive the test by abstaining after the test date is assigned. 
Nor can he expect attempts at adulteration to succeed, in view of the 
precautions built into the program to ensure the integrity of each sam-
ple. Pp. 676-677.

4. The record is inadequate for the purpose of determining whether 
the Service’s testing of those who apply for promotion to positions where 
they would handle “classified” information is reasonable, since it is not 
clear whether persons occupying particular positions apparently subject 
to such testing are likely to gain access to sensitive information. On re-
mand, the Court of Appeals should examine the criteria used by the Serv-
ice in determining what materials are classified and in deciding whom to 
test under this rubric and should, in assessing the reasonableness of re-
quiring tests of those employees, consider pertinent information bearing 
upon their privacy expectations and the supervision to which they are 
already subject. Pp. 677-678.

816 F. 2d 170, affirmed in part, vacated in part, and remanded.

Ken ne dy , J., delivered the opinion of the Court, in which Reh nq ui st , 
C. J., and Whit e , Bla ckmun , and O’Con no r , JJ., joined. Marsh all , 
J., filed a dissenting opinion, in which Brenn an , J., joined, post, p. 679. 
Scal ia , J., filed a dissenting opinion, in which Steve ns , J., joined, post, 
p. 680.

Lois G. Williams argued the cause for petitioners. With 
her on the briefs was Elaine D. Kaplan.

Solicitor General Fried argued the cause for respond-
ent. With him on the brief were Assistant Attorney General 
Bolton, Deputy Solicitor General Merrill, Deputy Assistant 
Attorneys General Spears and Cynkar, Lawrence S. Rob-
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bins, Leonard Schaitman, Robert V. Zener, and James H. 
Anderson. *

Justic e  Ken ne dy  delivered the opinion of the Court.
We granted certiorari to decide whether it violates the 

Fourth Amendment for the United States Customs Service 
to require a urinalysis test from employees who seek transfer 
or promotion to certain positions.

I
A

The United States Customs Service, a bureau of the De-
partment of the Treasury, is the federal agency responsible 
for processing persons, carriers, cargo, and mail into the 
United States, collecting revenue from imports, and enforc-
ing customs and related laws. See United States Customs 
Service, Customs U. S. A., Fiscal Year 1985, p. 4. An im-
portant responsibility of the Service is the interdiction and 

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union et al. by Stephen H. Sachs, Carl Willner, John A. 
Powell, Steven R. Shapiro, Arthur B. Spitzer, and Elizabeth Symonds; for 
the American Federation of Labor and Congress of Industrial Organiza-
tions et al. by Joe Goldberg, David Silberman, Laurence Gold, Edward J. 
Hickey, Jr., Thomas A. Woodley, and Richard Kirschner; for the Coalition 
of California Utility Workers by Glenn Rothner; for the Fraternal Order of 
Police, Grand Lodge, by James E. Phillips and John R. Fisher; and for 
the New Jersey State Lodge, Fraternal Order of Police, by Jay Ruben-
stein, Janemary S. Belsole, and Stuart Reiser.

Briefs of amici curiae urging affirmance were filed for the California 
Employment Law Council by Paul Grossman; for the College of American 
Pathologists by JdcA; R. Bierig; for the Equal Employment Advisory Coun-
cil by Robert E. Williams, Douglas S. McDowell, Stephen C. Yohay, and 
Garen E. Dodge; for Pharmchem Laboratories, Inc., et al. by Nelson G. 
Dong; and for the Washington Legal Foundation et al. by Daniel J. Popeo, 
Paul D. Kamenar, and Vicki S. Marani.

Briefs of amici curiae were filed for the Chamber of Commerce of 
the United States of America by Paul R. Friedman and Stephen A. Bokat; 
and for the Pacific Legal Foundation by Ronald A. Zumbrun and Anthony 
T. Caso.
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seizure of contraband, including illegal drugs. Ibid. In 
1987 alone, Customs agents seized drugs with a retail value 
of nearly $9 billion. See United States Customs Service, 
Customs U. S. A., Fiscal Year 1987, p. 40. In the routine 
discharge of their duties, many Customs employees have di-
rect contact with those who traffic in drugs for profit. Drug 
import operations, often directed by sophisticated criminal 
syndicates, United States v. Mendenhall, 446 U. S. 544, 
561-562 (1980) (Powell, J., concurring), may be effected by 
violence or its threat. As a necessary response, many Cus-
toms operatives carry and use firearms in connection with 
their official duties. App. 109.

In December 1985, respondent, the Commissioner of Cus-
toms, established a Drug Screening Task Force to explore the 
possibility of implementing a drug-screening program within 
the Service. Id., at 11. After extensive research and con-
sultation with experts in the field, the task force concluded 
that “drug screening through urinalysis is technologically re-
liable, valid and accurate.” Ibid. Citing this conclusion, 
the Commissioner announced his intention to require drug 
tests of employees who applied for, or occupied, certain posi-
tions within the Service. Id., at 10-11. The Commissioner 
stated his belief that “Customs is largely drug-free,” but 
noted also that “unfortunately no segment of society is im-
mune from the threat of illegal drug use.” Id., at 10. Drug 
interdiction has become the agency’s primary enforcement 
mission, and the Commissioner stressed that “there is no 
room in the Customs Service for those who break the laws 
prohibiting the possession and use of illegal drugs.” Ibid.

In May 1986, the Commissioner announced implementation 
of the drug-testing program. Drug tests were made a condi-
tion of placement or employment for positions that meet one 
or more of three criteria. The first is direct involvement 
in drug interdiction or enforcement of related laws, an ac-
tivity the Commissioner deemed fraught with obvious dan-
gers to the mission of the agency and the lives of Customs
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agents. Id., at 17, 113. The second criterion is a require-
ment that the incumbent carry firearms, as the Commis-
sioner concluded that “[p]ublic safety demands that employ-
ees who carry deadly arms and are prepared to make instant 
life or death decisions be drug free.” Id., at 113. The third 
criterion is a requirement for the incumbent to handle “classi-
fied” material, which the Commissioner determined might 
fall into the hands of smugglers if accessible to employees 
who, by reason of their own illegal drug use, are susceptible 
to bribery or blackmail. Id., at 114.

After an employee qualifies for a position covered by the 
Customs testing program, the Service advises him by letter 
that his final selection is contingent upon successful com-
pletion of drug screening. An independent contractor con-
tacts the employee to fix the time and place for collecting the 
sample. On reporting for the test, the employee must pro-
duce photographic identification and remove any outer gar-
ments, such as a coat or a jacket, and personal belongings. 
The employee may produce the sample behind a partition, or 
in the privacy of a bathroom stall if he so chooses. To ensure 
against adulteration of the specimen, or substitution of a 
sample from another person, a monitor of the same sex as the 
employee remains close at hand to listen for the normal 
sounds of urination. Dye is added to the toilet water to pre-
vent the employee from using the water to adulterate the 
sample.

Upon receiving the specimen, the monitor inspects it to en-
sure its proper temperature and color, places a tamper-proof 
custody seal over the container, and affixes an identification 
label indicating the date and the individual’s specimen num-
ber. The employee signs a chain-of-custody form, which is 
initialed by the monitor, and the urine sample is placed in a 
plastic bag, sealed, and submitted to a laboratory.1 *

'After this case was decided by .the Court of Appeals, 816 F. 2d 170 
(CA5 1987), the United States Department of Health and Human Services, 
in accordance with recently enacted legislation, Pub. L. 100-71, § 503, 101
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The laboratory tests the sample for the presence of mari-
juana, cocaine, opiates, amphetamines, and phencyclidine. 
Two tests are used. An initial screening test uses the 
enzyme-multiplied-immunoassay technique (EMIT). Any 
specimen that is identified as positive on this initial test must 
then be confirmed using gas chromatography/mass spectrom-
etry (GC/MS). Confirmed positive results are reported to a 
“Medical Review Officer,” “[a] licensed physician. . . who has 
knowledge of substance abuse disorders and has appropriate 
medical training to interpret and evaluate an individual’s posi-
tive test result together with his or her medical history and 
any other relevant biomedical information. ” HHS Reg. §1.2,

Stat. 468-471, promulgated regulations (hereinafter HHS Regulations 
or HHS Reg.) governing certain federal employee drug-testing programs. 
53 Fed. Reg. 11979 (1988). To the extent the HHS Regulations add to, or 
depart from, the procedures adopted as part of a federal drug-screening 
program covered by Pub. L. 100-71, the HHS Regulations control. Pub. 
L. 100-71, § 503(b)(2)(B), 101 Stat. 470. Both parties agree that the Cus-
toms Service’s drug-testing program must conform to the HHS Regula-
tions. See Brief for Petitioners 6, n. 8; Brief for Respondent 4-5, and 
n. 4. We therefore consider the HHS Regulations to the extent they sup-
plement or displace the Commissioner’s original directive. See California 
Bankers Assn. v. Shultz, 416 U. S. 21, 53 (1974); Thorpe v. Housing Au-
thority of Durham, 393 U. S. 268, 281-282 (1969).

One respect in which the original Customs directive differs from the 
now-prevailing regime concerns the extent to which the employee may be 
required to disclose personal medical information. Under the Service’s 
original plan, each tested employee was asked to disclose, at the time the 
urine sample was collected, any medications taken within the last 30 days, 
and to explain any circumstances under which he may have been in legiti-
mate contact with illegal substances within the last 30 days. Failure to 
provide this information at this time could result in the agency not consid-
ering the effect of medications or other licit contacts with drugs on a posi-
tive test result. Under the HHS Regulations, an employee need not pro-
vide information concerning medications when he produces the sample for 
testing. He may instead present such information only after he is notified 
that his specimen tested positive for illicit drugs, at which time the Medical 
Review Officer reviews all records made available by the employee to de-
termine whether the positive indication could have been caused by lawful 
use of drugs. See HHS Reg. §2.7, 53 Fed. Reg. 11985-11986 (1988).
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53 Fed. Reg. 11980 (1988); HHS Reg. §2.4(g), 53 Fed. Reg., 
at 11983. After verifying the positive result, the Medical 
Review Officer transmits it to the agency.

Customs employees who test positive for drugs and who 
can offer no satisfactory explanation are subject to dismissal 
from the Service. Test results may not, however, be turned 
over to any other agency, including criminal prosecutors, 
without the employee’s written consent.

B

Petitioners, a union of federal employees and a union offi-
cial, commenced this suit in the United States District Court 
for the Eastern District of Louisiana on behalf of current 
Customs Service employees who seek covered positions. 
Petitioners alleged that the Custom Service drug-testing pro-
gram violated, inter alia, the Fourth Amendment. The Dis-
trict Court agreed. 649 F. Supp. 380 (1986). The court 
acknowledged “the legitimate governmental interest in a 
drug-free work place and work force,” but concluded that 
“the drug testing plan constitutes an overly intrusive policy 
of searches and seizures without probable cause or reason-
able suspicion, in violation of legitimate expectations of pri-
vacy.” Id., at 387. The court enjoined the drug-testing 
program, and ordered the Customs Service not to require 
drug tests of any applicants for covered positions.

A divided panel of the United States Court of Appeals for 
the Fifth Circuit vacated the injunction. 816 F. 2d 170 
(1987). The court agreed with petitioners that the drug-
screening program, by requiring an employee to produce a 
urine sample for chemical testing, effects a search within the 
meaning of the Fourth Amendment. The court held further 
that the searches required by the Commissioner’s directive 
are reasonable under the Fourth Amendment. It first noted 
that “[t]he Service has attempted to minimize the intrusive-
ness of the search” by not requiring visual observation of the 
act of urination and by affording notice to the employee that 
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he will be tested. Id., at 177. The court also considered 
it significant that the program limits discretion in determin-
ing which employees are to be tested, ibid., and noted that 
the tests are an aspect of the employment relationship, id., 
at 178.

The court further found that the Government has a strong 
interest in detecting drug use among employees who meet 
the criteria of the Customs program. It reasoned that drug 
use by covered employees casts substantial doubt on their 
ability to discharge their duties honestly and vigorously, un-
dermining public confidence in the integrity of the Service 
and concomitantly impairing the Service’s efforts to enforce 
the drug laws. Ibid. Illicit drug users, the court found, are 
susceptible to bribery and blackmail, may be tempted to di-
vert for their own use portions of any drug shipments they 
interdict, and may, if required to carry firearms, “endanger 
the safety of their fellow agents, as well as their own, when 
their performance is impaired by drug use.” Ibid. “Consid-
ering the nature and responsibilities of the jobs for which ap-
plicants are being considered at Customs and the limited 
scope of the search,” the court stated, “the exaction of con-
sent as a condition of assignment to the new job is not unrea-
sonable.” Id., at 179.

The dissenting judge concluded that the Customs program 
is not an effective method for achieving the Service’s goals. 
He argued principally that an employee “given a five day noti-
fication of a test date need only abstain from drug use to pre-
vent being identified as a user.” Id., at 184. He noted also 
that persons already employed in sensitive positions are not 
subject to the test. Ibid. Because he did not believe the 
Customs program can achieve its purposes, the dissenting 
judge found it unreasonable under the Fourth Amendment.

We granted certiorari. 485 U. S. 903 (1988). We now 
affirm so much of the judgment of the Court of Appeals as 
upheld the testing of employees directly involved in drug 
interdiction or required to carry firearms. We vacate the
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judgment to the extent it upheld the testing of applicants for 
positions requiring the incumbent to handle classified materi-
als, and remand for further proceedings.

II

In Skinner v. Railway Labor Executives’ Assn., ante, at 
616-618, decided today, we held that federal regulations re-
quiring employees of private railroads to produce urine sam-
ples for chemical testing implicate the Fourth Amendment, 
as those tests invade reasonable expectations of privacy. 
Our earlier cases have settled that the Fourth Amendment 
protects individuals from unreasonable searches conducted 
by the Government, even when the Government acts as an 
employer, O’Connor v. Ortega, 480 U. S. 709, 717 (1987) 
(plurality opinion); see id., at 731 (Scali a , J., concurring 
in judgment), and, in view of our holding in Railway Labor 
Executives that urine tests are searches, it follows that the 
Customs Service’s drug-testing program must meet the rea-
sonableness requirement of the Fourth Amendment.

While we have often emphasized, and reiterate today, that 
a search must be supported, as a general matter, by a war-
rant issued upon probable cause, see, e. g., Griffin v. Wis-
consin, 483 U: S. 868, 873 (1987); United States v. Karo, 468 
U. S. 705, 717 (1984), our decision in Railway Labor Ex-
ecutives reaffirms the longstanding principle that neither a 
warrant nor probable cause, nor, indeed, any measure of in-
dividualized suspicion, is an indispensable component of rea-
sonableness in every circumstance. Ante, at 618-624. See 
also New Jersey v. T. L. 0., 469 U. S. 325, 342, n. 8 (1985); 
United States v. Martinez-Fuerte, 428 U. S. 543, 556-661 
(1976). As we note in Railway Labor Executives, our cases 
establish that where a Fourth Amendment intrusion serves 
special governmental needs, beyond the normal need for law 
enforcement, it is necessary to balance the individual’s pri-
vacy expectations against the Government’s interests to de-
termine whether it is impractical to require a warrant or 
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some level of individualized suspicion in the particular con-
text. Ante, at 619-620.

It is clear that the Customs Service’s drug-testing program 
is not designed to serve the ordinary needs of law enforce-
ment. Test results may not be used in a criminal prosecu-
tion of the employee without the employee’s consent. The 
purposes of the program are to deter drug use among those 
eligible for promotion to sensitive positions within the Serv-
ice and to prevent the promotion of drug users to those 
positions. These substantial interests, no less than the Gov-
ernment’s concern for safe rail transportation at issue in 
Railway Labor Executives, present a special need that may 
justify departure from the ordinary warrant and probable-
cause requirements.

A

Petitioners do not contend that a warrant is required by 
the balance of privacy and governmental interests in this 
context, nor could any such contention withstand scrutiny. 
We have recognized before that requiring the Government to 
procure a warrant for every work-related intrusion “would 
conflict with ‘the common-sense realization that government 
offices could not function if every employment decision be-
came a constitutional matter.’” O'Connor v. Ortega, supra, 
at 722, quoting Connick v. Myers, 461 U. S. 138, 143 (1983). 
See also 480 U. S., at 732 (Scali a , J., concurring in judg-
ment); New Jersey v. T. L. 0., supra, at 340 (noting that 
“[t]he warrant requirement ... is unsuited to the school 
environment: requiring a teacher to obtain a warrant before 
searching a child suspected of an infraction of school rules 
(or of the criminal law) would unduly interfere with the main-
tenance of the swift and informal disciplinary procedures 
needed in the schools”). Even if Customs Service employees 
are more likely to be familiar with the procedures required 
to obtain a warrant than most other Government workers, 
requiring a warrant in this context would serve only to divert 
valuable agency resources from the Service’s primary mis-
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sion. The Customs Service has been entrusted with press-
ing responsibilities, and its mission would be compromised 
if it were required to seek search warrants in connection with 
routine, yet sensitive, employment decisions.

Furthermore, a warrant would provide little or nothing in 
the way of additional protection of personal privacy. A war-
rant serves primarily to advise the citizen that an intrusion is 
authorized by law and limited in its permissible scope and to 
interpose a neutral magistrate between the citizen and the 
law enforcement officer “engaged in the often competitive en-
terprise of ferreting out crime.” Johnson n . United States, 
333 U. S. 10, 14 (1948). But in the present context, “the 
circumstances justifying toxicological testing and the permis-
sible limits of such intrusions are defined narrowly and spe-
cifically . . . , and doubtless are well known to covered em-
ployees. ” Ante, at 622. Under the Customs program, every 
employee who seeks a transfer to a covered position knows 
that he must take a drug test, and is likewise aware of the 
procedures the Service must follow in administering the test. 
A covered employee is simply not subject “to the discretion 
of the official in the field.” Camara v. Municipal Court of 
San Francisco, 387 U. S. 523, 532 (1967). The process be-
comes automatic when the employee elects to apply for, and 
thereafter pursue, a covered position. Because the Service 
does not make a discretionary determination to search based 
on a judgment that certain conditions are present, there are 
simply “no special facts for a neutral magistrate to evalu-
ate.” South Dakota v. Opperman, 428 U. S. 364, 383 (1976) 
(Powell, J., concurring).

B

Even where it is reasonable to dispense with the warrant 
requirement in the particular circumstances, a search ordi-
narily must be based on probable cause. Ante, at 624. Our 
cases teach, however, that the probable-cause standard “‘is 
peculiarly related to criminal investigations.’” Colorado v. 
Bertine, 479 U. S. 367, 371 (1987), quoting South Dakota v. 
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Opperman, supra, at 370, n. 5. In particular, the traditional 
probable-cause standard may be unhelpful in analyzing the 
reasonableness of routine administrative functions, Colorado 
v. Bertine, supra, at 371; see also O’Connor v. Ortega, 480 
U. S., at 723, especially where the Government seeks to 
prevent the development of hazardous conditions or to de-
tect violations that rarely generate articulable grounds for 
searching any particular place or person. Cf. Camara v. 
Municipal Court of San Francisco, supra, at 535-536 (noting 
that building code inspections, unlike searches conducted 
pursuant to a criminal investigation, are designed “to pre-
vent even the unintentional development of conditions which 
are hazardous to public health and safety”); United States 
v. Martinez-Fuerte, 428 U. S., at 557 (noting that requiring 
particularized suspicion before routine stops on major high-
ways near the Mexican border “would be impractical because 
the flow of traffic tends to be too heavy to allow the particu-
larized study of a given car that would enable it to be identi-
fied as a possible carrier of illegal aliens”). Our precedents 
have settled that, in certain limited circumstances, the Gov-
ernment’s need to discover such latent or hidden conditions, 
or to prevent their development, is sufficiently compelling to 
justify the intrusion on privacy entailed by conducting such 
searches without any measure of individualized suspicion. 
E. g., ante, at 624. We think the Government’s need to con-
duct the suspicionless searches required by the Customs pro-
gram outweighs the privacy interests of employees engaged 
directly in drug interdiction, and of those who otherwise are 
required to carry firearms.

The Customs Service is our Nation’s first fine of defense 
against one of the greatest problems affecting the health 
and welfare of our population. We have adverted before to 
“the veritable national crisis in law enforcement caused by 
smuggling of illicit narcotics.” United States v. Montoya de 
Hernandez, 473 U. S. 531, 538 (1985). See also Florida n . 
Royer, 460 U. S. 491, 513 (Blac kmun , J., dissenting). Our



TREASURY EMPLOYEES v. VON RAAB 669

656 Opinion of the Court

cases also reflect the traffickers’ seemingly inexhaustible rep-
ertoire of deceptive practices and elaborate schemes for im-
porting narcotics, e. g., United States v. Montoya de Her-
nandez, supra, at 538-539; United States v. Ramsey, 431 
U. S. 606, 608-609 (1977). The record in this case confirms 
that, through the adroit selection of source locations, smug-
gling routes, and increasingly elaborate methods of conceal-
ment, drug traffickers have managed to bring into this coun-
try increasingly large quantities of illegal drugs. App. 111. 
The record also indicates, and it is well known, that drug 
smugglers do not hesitate to use violence to protect their 
lucrative trade and avoid apprehension. Id., at 109.

Many of the Service’s employees are often exposed to this 
criminal element and to the controlled substances it seeks to 
smuggle into the country. Ibid. Cf. United States n . Mon-
toya de Hernandez, supra, at 543. The physical safety of 
these employees may be threatened, and many may be 
tempted not only by bribes from the traffickers with whom 
they deal, but also by their own access to vast sources of 
valuable contraband seized and controlled by the Service. 
The Commissioner indicated below that “Customs [o]fficers 
have been shot, stabbed, run over, dragged by automobiles, 
and assaulted with blunt objects while performing their du-
ties.” App. at 109-110. At least nine officers have died in 
the line of duty since 1974. He also noted that Customs offi-
cers have been the targets of bribery by drug smugglers on 
numerous occasions, and several have been removed from the 
Service for accepting bribes and for other integrity viola-
tions. Id., at 114. See also United States Customs Service, 
Customs U. S. A., Fiscal Year 1987, p. 31 (reporting inter-
nal investigations that resulted in the arrest of 24 employees 
and 54 civilians); United States Customs Service, Customs 
U. S. A., Fiscal Year 1986, p. 32 (reporting that 334 crimi-
nal and serious integrity investigations were conducted dur-
ing the fiscal year, resulting in the arrest of 37 employees 
and 17 civilians); United States Customs Service, Customs
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U. S. A., Fiscal Year 1985, p. 32 (reporting that 284 criminal 
and serious integrity investigations were conducted during 
the 1985 fiscal year, resulting in the arrest of 15 employees 
and 51 civilians).

It is readily apparent that the Government has a compel-
ling interest in ensuring that front-line interdiction per-
sonnel are physically fit, and have unimpeachable integrity 
and judgment. Indeed, the Government’s interest here is at 
least as important as its interest in searching travelers enter-
ing the country. We have long held that travelers seeking to 
enter the country may be stopped and required to submit to a 
routine search without probable cause, or even founded sus-
picion, “because of national self protection reasonably requir-
ing one entering the country to identify himself as entitled to 
come in, and his belongings as effects which may be lawfully 
brought in.” Carroll v. United States, 267 U. S. 132, 154 
(1925). See also United States v. Montoya de Hernandez, 
supra, at 538; United States v. Ramsey, supra, at 617-619. 
This national interest in self-protection could be irrepara-
bly damaged if those charged with safeguarding it were, be-
cause of their own drug use, unsympathetic to their mission 
of interdicting narcotics. A drug user’s indifference to the 
Service’s basic mission or, even worse, his active complicity 
with the malefactors, can facilitate importation of sizable 
drug shipments or block apprehension of dangerous crimi-
nals. The public interest demands effective measures to bar 
drug users from positions directly involving the interdiction 
of illegal drugs.

The public interest likewise demands effective measures 
to prevent the promotion of drug users to positions that re-
quire the incumbent to carry a firearm, even if the incumbent 
is not engaged directly in the interdiction of drugs. Customs 
employees who may use deadly force plainly “discharge du-
ties fraught with such risks of injury to others that even 
a momentary lapse of attention can have disastrous conse-
quences.” Ante, at 628. We agree with the Government
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that the public should not bear the risk that employees who 
may suffer from impaired perception and judgment will be 
promoted to positions where they may need to employ deadly 
force. Indeed, ensuring against the creation of this danger-
ous risk will itself further Fourth Amendment values, as the 
use of deadly force may violate the Fourth Amendment in 
certain circumstances. See Tennessee n . Gamer, 471 U. S. 
1, 7-12 (1985).

Against these valid public interests we must weigh the in-
terference with individual liberty that results from requiring 
these classes of employees to undergo a urine test. The in-
terference with individual privacy that results from the col-
lection of a urine sample for subsequent chemical analysis 
could be substantial in some circumstances. Ante, at 626. 
We have recognized, however, that the “operational realities 
of the workplace” may render entirely reasonable certain 
work-related intrusions by supervisors and co-workers that 
might be viewed as unreasonable in other contexts. See 
O’Connor v. Ortega, 480 U. S., at 717; id., at 732 (Scali a , J., 
concurring in judgment). While these operational realities 
will rarely affect an employee’s expectations of privacy with 
respect to searches of his person, or of personal effects that 
the employee ‘may bring to the workplace, id., at 716, 725, 
it is plain that certain forms of public employment may dimin-
ish privacy expectations even with respect to such personal 
searches. Employees of the United States Mint, for exam-
ple, should expect to be subject to certain routine personal 
searches when they leave the workplace every day. Simi-
larly, those who join our military or intelligence services may 
not only be required to give what in other contexts might be 
viewed as extraordinary assurances of trustworthiness and 
probity, but also may expect intrusive inquiries into their 
physical fitness for those special positions. Cf. Snepp v. 
United States, 444 U. S. 507, 509, n. 3 (1980); Parker n . 
Levy, 417 U. S. 733, 758 (1974); Committee for GI Rights v.
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Callaway, 171 U. S. App. D. C. 73, 84, 518 F. 2d 466, 477 
(1975).

We think Customs employees who are directly involved in 
the interdiction of illegal drugs or who are required to carry 
firearms in the line of duty likewise have a diminished expec-
tation of privacy in respect to the intrusions occasioned by a 
urine test. Unlike most private citizens or government em-
ployees in general, employees involved in drug interdiction 
reasonably should expect effective inquiry into their fitness 
and probity. Much the same is true of employees who are 
required to carry firearms. Because successful performance 
of their duties depends uniquely on their judgment and dex-
terity, these employees cannot reasonably expect to keep 
from the Service personal information that bears directly on 
their fitness. Cf. In re Caruso v. Ward, 72 N. Y. 2d 433, 
441, 530 N. E. 2d 850, 854-855 (1988). While reasonable 
tests designed to elicit this information doubtless infringe 
some privacy expectations, we do not believe these expec-
tations outweigh the Government’s compelling interests in 
safety and in the integrity of our borders.2

2 The procedures prescribed by the Customs Service for the collection 
and analysis of the requisite samples do not carry the grave potential for 
“arbitrary and oppressive interference with the privacy and personal secu-
rity of individuals,” United States v. Martinez-Fuerte, 428 U. S. 543, 554, 
(1976), that the Fourth Amendment was designed to prevent. Indeed, 
these procedures significantly minimize the program’s intrusion on privacy 
interests. Only employees who have been tentatively accepted for promo-
tion or transfer to one of the three categories of covered positions are 
tested, and applicants know at the outset that a drug test is a requirement 
of those positions. Employees are also notified in advance of the sched-
uled sample collection, thus reducing to a minimum any “unsettling show 
of authority,” Delaware v. Prouse, 440 U. S. 648, 657 (1979), that may be 
associated with unexpected intrusions on privacy. Cf. United States v. 
Martinez-Fuerte, supra, at 559 (noting that the intrusion on privacy occa-
sioned by routine highway checkpoints is minimized by the fact that motor-
ists “are not taken by surprise as they know, or may obtain knowledge 
of, the location of the checkpoints and will not be stopped elsewhere”); 
Wyman v. James, 400 U. S. 309, 320-321 (1971) (providing a welfare re-
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Without disparaging the importance of the governmental 
interests that support the suspicionless searches of these 
employees, petitioners nevertheless contend that the Serv-
ice’s drug-testing program is unreasonable in two particulars. 
First, petitioners argue that the program is unjustified be-
cause it is not based on a belief that testing will reveal any 
drug use by covered employees. In pressing this argument, 
petitioners point out that the Service’s testing scheme was 
not implemented in response to any perceived drug problem 
among Customs employees, and that the program actually 
has not led to the discovery of a significant number of drug 
users. Brief for Petitioners 37, 44; Tr. of Oral Arg. 11-12, 
20-21. Counsel for petitioners informed us at oral argument 
that no more than 5 employees out of 3,600 have tested posi-
tive for drugs. Id., at 11. Second, petitioners contend that 
the Service’s scheme is not a “sufficiently productive mecha-
nism to justify [its] intrusion upon Fourth Amendment inter-
ests,” Delaware v. Prouse, 440 U. S. 648, 658-659 (1979), 
because illegal drug users can avoid detection with ease by 
temporary abstinence or by surreptitious adulteration of 
their urine specimens. Brief for Petitioners 46-47. These 
contentions are unpersuasive.

cipient with advance notice that she would be visited by a welfare case-
worker minimized the intrusion on privacy occasioned by the visit). There 
is no direct observation of the act of urination, as the employee may pro-
vide a specimen in the privacy of a stall.

Further, urine samples may be examined only for the specified drugs. 
The use of samples to test for any other substances is prohibited. See 
HHS Reg. § 2.1(c), 53 Fed. Reg. 11980 (1988). And, as the Court of Ap-
peals noted, the combination of EMIT and GC/MS tests required by the 
Service is highly accurate, assuming proper storage, handling, and meas-
urement techniques. 816 F. 2d, at 181. Finally, an employee need not 
disclose personal medical information to the Government unless his test 
result is positive, and even then any such information is reported to a 
licensed physician. Taken together, these procedures significantly mini-
mize the intrusiveness of the Service’s drug-screening program.
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Petitioners’ first contention evinces an unduly narrow view 
of the context in which the Service’s testing program was 
implemented. Petitioners do not dispute, nor can there be 
doubt, that drug abuse is one of the most serious problems 
confronting our society today. There is little reason to be-
lieve that American workplaces are immune from this perva-
sive social problem, as is amply illustrated by our decision 
in Railway Labor Executives. See also Masino v. United 
States, 589 F. 2d 1048, 1050 (Ct. Cl. 1978) (describing mari-
juana use by two Customs inspectors). Detecting drug im-
pairment on the part of employees can be a difficult task, es-
pecially where, as here, it is not feasible to subject employees 
and their work product to the kind of day-to-day scrutiny 
that is the norm in more traditional office environments. In-
deed, the almost unique mission of the Service gives the Gov-
ernment a compelling interest in ensuring that many of these 
covered employees do not use drugs even off duty, for such 
use creates risks of bribery and blackmail against which the 
Government is entitled to guard. In light of the extraordi-
nary safety and national security hazards that would attend 
the promotion of drug users to positions that require the 
carrying of firearms or the interdiction of controlled sub-
stances, the Service’s policy of deterring drug users from 
seeking such promotions cannot be deemed unreasonable.

The mere circumstance that all but a few of the employees 
tested are entirely innocent of wrongdoing does not impugn 
the program’s validity. The same is likely to be true of house-
holders who are required to submit to suspicionless housing 
code inspections, see Camara v. Municipal Court of San 
Francisco, 387 U. S. 523 (1967), and of motorists who are 
stopped at the checkpoints we approved in United States 
v. Martinez-Fuerte, 428 U. S. 543 (1976). The Service’s 
program is designed to prevent the promotion of drug users 
to sensitive positions as much as it is designed to detect 
those employees who use drugs. Where, as here, the possi-
ble harm against which the Government seeks to guard is
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substantial, the need to prevent its occurrence furnishes 
an ample justification for reasonable searches calculated to 
advance the Government’s goal.3

3 The point is well illustrated also by the Federal Government’s practice 
of requiring the search of all passengers seeking to board commercial air-
liners, as well as the search of their carry-on luggage, without any basis 
for suspecting any particular passenger of an untoward motive. Applying 
our precedents dealing with administrative searches, see, e. g., Camara 
v. Municipal Court of San Francisco, 387 U. S. 523 (1967), the lower 
courts that have considered the question have consistently concluded that 
such searches are reasonable under the Fourth Amendment. As Judge 
Friendly explained in a leading case upholding such searches:
“When the risk is the jeopardy to hundreds of human lives and millions of 
dollars of property inherent in the pirating or blowing up of a large air-
plane, that danger alone meets the test of reasonableness, so long as the 
search is conducted in good faith for the purpose of preventing hijacking or 
like damage and with reasonable scope and the passenger has been given 
advance notice of his liability to such a search so that he can avoid it by 
choosing not to travel by air.” United States v. Edwards, 498 F. 2d 496, 
500 (CA2 1974) (emphasis in original).
See also United States v. Skipwith, 482 F. 2d 1272, 1275-1276 (CA5 1973); 
United States v. Davis, 482 F. 2d 893, 907-912 (CA9 1973). It is true, as 
counsel for petitioners pointed out at oral argument, that these air piracy 
precautions were adopted in response to an observable national and inter-
national hijacking crisis. Tr. of Oral Arg. 13. Yet we would not suppose 
that, if the validity of these searches be conceded, the Government would 
be precluded from conducting them absent a demonstration of danger as to 
any particular airport or airline. It is sufficient that the Government have 
a compelling interest in preventing an otherwise pervasive societal prob-
lem from spreading to the particular context.

Nor would we think, in view of the obvious deterrent purpose of these 
searches, that the validity of the Government’s airport screening program 
necessarily turns on whether significant numbers of putative air pirates 
are actually discovered by the searches conducted under the program. In 
the 15 years the program has been in effect, more than 9.5 billion persons 
have been screened, and over 10 billion pieces of luggage have been in-
spected. See Federal Aviation Administration, Semiannual Report to 
Congress on the Effectiveness of The Civil Aviation Program (Nov. 1988) 
(Exhibit 6). By far the overwhelming majority of those persons who have 
been searched, like Customs employees who have been tested under the 
Service’s drug-screening scheme, have proved entirely innocent—only
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We think petitioners’ second argument—that the Service’s 
testing program is ineffective because employees may at-
tempt to deceive the test by a brief abstention before the test 
date, or by adulterating their urine specimens—overstates 
the case. As the Court of Appeals noted, addicts may be un-
able to abstain even for a limited period of time, or may be 
unaware of the “fade-away effect” of certain drugs. 816 F. 
2d, at 180. More importantly, the avoidance techniques sug-
gested by petitioners are fraught with uncertainty and risks 
for those employees who venture to attempt them. A par-
ticular employee’s pattern of elimination for a given drug can-
not be predicted with perfect accuracy, and, in any event, 
this information is not likely to be known or available to the 
employee. Petitioners’ own expert indicated below that the 
time it takes for particular drugs to become undetectable in 
urine can vary widely depending on the individual, and may 
extend for as long as 22 days. App. 66. See also ante, at 631 
(noting Court of Appeals’ reliance on certain academic litera-
ture that indicates that the testing of urine can discover drug 
use “ ‘for. . . weeks after the ingestion of the drug’ ”). Thus, 
contrary to petitioners’ suggestion, no employee reasonably 
can expect to deceive the test by the simple expedient of ab-
staining after the test date is assigned. Nor can he expect 
attempts at adulteration to succeed, in view of the precau-
tions taken by the sample collector to ensure the integrity 
of the sample. In all the circumstances, we are persuaded 
that the program bears a close and substantial relation to the 
Service’s goal of deterring drug users from seeking promo-
tion to sensitive positions.* 4

42,000 firearms have been detected during the same period. Ibid. When 
the Government’s interest lies in deterring highly hazardous conduct, a low. 
incidence of such conduct, far from impugning the validity of the scheme 
for implementing this interest, is more logically viewed as a hallmark of 
success. See Bell v. Wolfish, 441 U. S. 520, 559 (1979).

4 Indeed, petitioners’ objection is based on those features of the Serv-
ice’s program—the provision of advance notice and the failure of the sam-
ple collector to observe directly the act of urination—that contribute sig-
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In sum, we believe the Government has demonstrated that 
its compelling interests in safeguarding our borders and the 
public safety outweigh the privacy expectations of employees 
who seek to be promoted to positions that directly involve the 
interdiction of illegal drugs or that require the incumbent to 
carry a firearm. We hold that the testing of these employ-
ees is reasonable under the Fourth Amendment.

C
We are unable, on the present record, to assess the reason-

ableness of the Government’s testing program insofar as it 
covers employees who are required “to handle classified ma-
terial.” App. 17. We readily agree that the Government 
has a compelling interest in protecting truly sensitive infor-
mation from those who, “under compulsion of circumstances 
or for other reasons, . . . might compromise [such] informa-
tion.” Department of Navy v. Egan, 484 U. S. 518, 528 
(1988). See also United States v. Robel, 389 U. S. 258, 267 
(1967) (“We have recognized that, while the Constitution pro-
tects against invasions of individual rights, it does not with-
draw from the Government the power to safeguard its vital 
interests. . . . The Government can deny access to its secrets 
to those who would use such information to harm the Na-
tion”). We also agree that employees who seek promotions 
to positions where they would handle sensitive information 
can be required to submit to a urine test under the Service’s 
screening program, especially if the positions covered under 
this category require background investigations, medical ex-
aminations, or other intrusions that may be expected to di-
minish their expectations of privacy in respect of a urinalysis 
test. Cf. Department of Navy v. Egan, supra, at 528 (not-
ing that the Executive Branch generally subjects those desir-

nificantly to diminish the program’s intrusion on privacy. See supra, at 
672-673, n. 2. Thus, under petitioners’ view, “the testing program would 
be more likely to be constitutional if it were more pervasive and more inva-
sive of privacy.” 816 F. 2d, at 180.
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ing a security clearance to “a background investigation that 
varies according to the degree of adverse effect the applicant 
could have on the national security”).

It is not clear, however, whether the category defined by 
the Service’s testing directive encompasses only those Cus-
toms employees likely to gain access to sensitive information. 
Employees who are tested under the Service’s scheme in-
clude those holding such diverse positions as “Accountant,” 
“Accounting Technician,” “Animal Caretaker,” “Attorney 
(All),” “Baggage Clerk,” “Co-op Student (All),” “Electric 
Equipment Repairer,” “Mail Clerk/Assistant,” and “Messen-
ger.” App. 42-43. We assume these positions were se-
lected for coverage under the Service’s testing program by 
reason of the incumbent’s access to “classified” information, 
as it is not clear that they would fall under either of the two 
categories we have already considered. Yet it is not evident 
that those occupying these positions are likely to gain access 
to sensitive information, and this apparent discrepancy raises 
in our minds the question whether the Service has defined 
this category of employees more broadly than is necessary to 
meet the purposes of the Commissioner’s directive.

We cannot resolve this ambiguity on the basis of the record 
before us, and we think it is appropriate to remand the case 
to the Court of Appeals for such proceedings as may be nec-
essary to clarify the scope of this category of employees sub-
ject to testing. Upon remand the Court of Appeals should 
examine the criteria used by the Service in determining what 
materials are classified and in deciding whom to test under 
this rubric. In assessing the reasonableness of requiring 
tests of these employees, the court should also consider perti-
nent information bearing upon the employees’ privacy expec-
tations, as well as the supervision to which these employees 
are already subject.

Ill

Where the Government requires its employees to produce 
urine samples to be analyzed for evidence of illegal drug
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use, the collection and subsequent chemical analysis of such 
samples are searches that must meet the reasonableness re-
quirement of the Fourth Amendment. Because the testing 
program adopted by the Customs Service is not designed to 
serve the ordinary needs of law enforcement, we have bal-
anced the public interest in the Service’s testing program 
against the privacy concerns implicated by the tests, without 
reference to our usual presumption in favor of the procedures 
specified in the Warrant Clause, to assess whether the tests 
required by Customs are reasonable.

We hold that the suspicionless testing of employees who 
apply for promotion to positions directly involving the in-
terdiction of illegal drugs, or to positions that require the 
incumbent to carry a firearm, is reasonable. The Govern-
ment’s compelling interests in preventing the promotion of 
drug users to positions where they might endanger the in-
tegrity of our Nation’s borders or the life of the citizenry 
outweigh the privacy interests of those who seek promotion 
to these positions, who enjoy a diminished expectation of pri-
vacy by virtue of the special, and obvious, physical and ethi-
cal demands of those positions. We do not decide whether 
testing those who apply for promotion to positions where 
they would handle “classified” information is reasonable be-
cause we find the record inadequate for this purpose.

The judgment of the Court of Appeals for the Fifth Circuit 
is affirmed in part and vacated in part, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

Justic e  Mars hall , with whom Justic e  Bre nn an  joins, 
dissenting.

For the reasons stated in my dissenting opinion in Skinner 
v. Railway Labor Executives9 Assn., ante, p. 635, I also dis-
sent from the Court’s decision in this case. Here, as in Skin-
ner, the Court’s abandonment of the Fourth Amendment’s 
express requirement that searches of the person rest on 
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probable cause is unprincipled and unjustifiable. But even 
if I believed that balancing analysis was appropriate under 
the Fourth Amendment, I would still dissent from today’s 
judgment for the reasons stated by Just ic e Scali a  in his 
dissenting opinion, post this page, and for the reasons noted 
by the dissenting judge below relating to the inadequate tai-
loring of the Customs Service’s drug-testing plan. See 816 
F. 2d 170, 182-184 (CA5 1987) (Hill, J.).

Justi ce  Scali a , with whom Justi ce  Stev en s joins, 
dissenting.

The issue in this case is not whether Customs Service em-
ployees can constitutionally be denied promotion, or even dis-
missed, for a single instance of unlawful drug use, at home or 
at work. They assuredly can. The issue here is what steps 
can constitutionally be taken to detect such drug use. The 
Government asserts it can demand that employees perform 
“an excretory function traditionally shielded by great pri-
vacy,” Skinner v. Railway Labor Executives’ Assn., ante, at 
626, while “a monitor of the same sex . . . remains close at 
hand to listen for the normal sounds,” ante, at 661, and that 
the excretion thus produced be turned over to the Govern-
ment for chemical analysis. The Court agrees that this con-
stitutes a search for purposes of the Fourth Amendment — 
and I think it obvious that it is a type of search particularly 
destructive of privacy and offensive to personal dignity.

Until today this Court had upheld a bodily search separate 
from arrest and without individualized suspicion of wrong-
doing only with respect to prison inmates, relying upon the 
uniquely dangerous nature of that environment. See Bell v. 
Wolfish, 441 U. S. 520, 558-560 (1979). Today, in Skinner, 
we allow a less intrusive bodily search of railroad employees 
involved in train accidents. I joined the Court’s opinion 
there because the demonstrated frequency of drug and alco-
hol use by the targeted class of employees, and the demon-
strated connection between such use and grave harm, ren-
dered the search a reasonable means of protecting society.
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I decline to join the Court’s opinion in the present case be-
cause neither frequency of use nor connection to harm is dem-
onstrated or even likely. In my view the Customs Service 
rules are a kind of immolation of privacy and human dignity 
in symbolic opposition to drug use.

The Fourth Amendment protects the “right of the people 
to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” While there 
are some absolutes in Fourth Amendment law, as soon as 
those have been left behind and the question comes down to 
whether a particular search has been “reasonable,” the an-
swer depends largely upon the social necessity that prompts 
the search. Thus, in upholding the administrative search of 
a student’s purse in a school, we began with the observation 
(documented by an agency report to Congress) that “[m]ain- 
taining order in the classroom has never been easy, but in 
recent years, school disorder has often taken particularly 
ugly forms: drug use and violent crime in the schools have be-
come major social problems.” New Jersey v. T. L. 0., 469 
U. S. 325, 339 (1985). When we approved fixed checkpoints 
near the Mexican border to stop and search cars for illegal 
aliens, we observed at the outset that “the Immigration 
and Naturalization Service now suggests there may be as 
many as 10 or *12  million aliens illegally in the country,” and 
that “[i]nterdicting the flow of illegal entrants from Mexico 
poses formidable law enforcement problems.” United States 
v. Martinez-Fuerte, 428 U. S. 543, 551-552 (1976). And the 
substantive analysis of our opinion today in Skinner begins, 
“[t]he problem of alcohol use on American railroads is as old 
as the industry itself,” and goes on to cite statistics con-
cerning that problem and the accidents it causes, including a 
1979 study finding that “23% of the operating personnel were 
‘problem drinkers.’” Skinner, ante, at 606, and 607, n. 1.

The Court’s opinion in the present case, however, will be 
searched in vain for real evidence of a real problem that will 
be solved by urine testing of Customs Service employees. 
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Instead, there are assurances that “[t]he Customs Service 
is our Nation’s first line of defense against one of the great-
est problems affecting the health and welfare of our popula-
tion,” ante, at 668; that “[m]any of the Service’s employees 
are often exposed to [drug smugglers] and to the controlled 
substances [they seek] to smuggle into the country,” ante, at 
669; that “Customs officers have been the targets of bribery 
by drug smugglers on numerous occasions, and several have 
been removed from the Service for accepting bribes and 
other integrity violations,” ibid.; that “the Government has 
a compelling interest in ensuring that front-line interdiction 
personnel are physically fit, and have unimpeachable integ-
rity and judgment,” ante, at 670; that the “national interest in 
self-protection could be irreparably damaged if those charged 
with safeguarding it were, because of their own drug use, 
unsympathetic to their mission of interdicting narcotics,” 
ibid.; and that “the public should not bear the risk that 
employees who may suffer from impaired perception and 
judgment will be promoted to positions where they may need 
to employ deadly force,” ante, at 671. To paraphrase Chur-
chill, all this contains much that is obviously true, and much 
that is relevant; unfortunately, what is obviously true is not 
relevant, and what is relevant is not obviously true. The only 
pertinent points, it seems to me, are supported by nothing 
but speculation, and not very plausible speculation at that. 
It is not apparent to me that a Customs Service employee 
who uses drugs is significantly more likely to be bribed by a 
drug smuggler, any more than a Customs Service employee 
who wears diamonds is significantly more likely to be bribed 
by a diamond smuggler—unless, perhaps, the addiction to 
drugs is so severe, and requires so much money to maintain,, 
that it would be detectable even without benefit of a urine 
test. Nor is it apparent to me that Customs officers who use 
drugs will be appreciably less “sympathetic” to their drug-
interdiction mission, any more than police officers who ex-
ceed the speed limit in their private cars are appreciably less
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sympathetic to their mission of enforcing the traffic laws. 
(The only difference is that the Customs officer’s individual 
efforts, if they are irreplaceable, can theoretically affect 
the availability of his own drug supply—a prospect so remote 
as to be an absurd basis of motivation.) Nor, finally, is 
it apparent to me that urine tests will be even marginally 
more effective in preventing gun-carrying agents from risk-
ing “impaired perception and judgment” than is their cur-
rent knowledge that, if impaired, they may be shot dead in 
unequal combat with unimpaired smugglers—unless, again, 
their addiction is so severe that no urine test is needed for 
detection.

What is absent in the Government’s justifications—notably 
absent, revealingly absent, and as far as I am concerned dis-
positi vely absent—is the recitation of even a single instance 
in which any of the speculated horribles actually occurred: an 
instance, that is, in which the cause of bribetaking, or of poor 
aim, or of unsympathetic law enforcement, or of compromise 
of classified information, was drug use. Although the Court 
points out that several employees have in the past been re-
moved from the Service for accepting bribes and other integ-
rity violations, and that at least nine officers have died in the 
line of duty since 1974, ante, at 669, there is no indication 
whatever that these incidents were related to drug use by 
Service employees. Perhaps concrete evidence of the sever-
ity of a problem is unnecessary when it is so well known that 
courts can almost take judicial notice of it; but that is surely 
not the case here. The Commissioner of Customs himself 
has stated that he “believe[s] that Customs is largely drug- 
free,” that “[t]he extent of illegal drug use by Customs em-
ployees was not the reason for establishing this program,” 
and that he “hope[s] and expect[s] to receive reports of very 
few positive findings through drug screening.” App. 10, 15. 
The test results have fulfilled those hopes and expectations. 
According to the Service’s counsel, out of 3,600 employees 
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tested, no more than 5 tested positive for drugs. See ante, 
at 673.

The Court’s response to this lack of evidence is that 
“[t]here is little reason to believe that American workplaces 
are immune from [the] pervasive social problem” of drug 
abuse. Ante, at 674. Perhaps such a generalization would 
suffice if the workplace at issue could produce such cata-
strophic social harm that no risk whatever is tolerable—the 
secured areas of a nuclear power plant, for example, see 
Rushton v. Nebraska Public Power District, 844 F. 2d 562 
(CA8 1988). But if such a generalization suffices to justify 
demeaning bodily searches, without particularized suspicion, 
to guard against the bribing or blackmailing of a law enforce-
ment agent, or the careless use of a firearm, then the Fourth 
Amendment has become frail protection indeed. In Skinner, 
Bell, T. L. 0., and Martinez-Fuerte, we took pains to estab-
lish the existence of special need for the search or seizure— 
a need based not upon the existence of a “pervasive social 
problem” combined with speculation as to the effect of that 
problem in the field at issue, but rather upon well-known or 
well-demonstrated evils in that field, with well-known or well- 
demonstrated consequences. In Skinner, for example, we 
pointed to a long history of alcohol abuse in the railroad indus-
try, and noted that in an 8-year period 45 train accidents and 
incidents had occurred because of alcohol- and drug-impaired 
railroad employees, killing 34 people, injuring 66, and causing 
more than $28 million in property damage. Ante, at 608. In 
the present case, by contrast, not only is the Customs Service 
thought to be “largely drug-free,” but the connection between 
whatever drug use may exist and serious social harm is en-
tirely speculative. Except for the fact that the search of a 
person is much more intrusive than the stop of a car, the 
present case resembles Delaware n . Prouse, 440 U. S. 648 
(1979), where we held that the Fourth Amendment prohibited 
random stops to check drivers’ licenses and motor vehicle 
registrations. The contribution of this practice to highway
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safety, we concluded, was “marginal at best” since the num-
ber of licensed drivers that must be stopped in order to find 
one unlicensed one “will be large indeed.” Id., at 660.

Today’s decision would be wrong, but at least of more lim-
ited effect, if its approval of drug testing were confined to 
that category of employees assigned specifically to drug in-
terdiction duties. Relatively few public employees fit that 
description. But in extending approval of drug testing to 
that category consisting of employees who carry firearms, 
the Court exposes vast numbers of public employees to this 
needless indignity. Logically, of course, if those who carry 
guns can be treated in this fashion, so can all others whose 
work, if performed under the influence of drugs, may en-
danger others—automobile drivers, operators of other po-
tentially dangerous equipment, construction workers, school 
crossing guards. A similarly broad scope attaches to the 
Court’s approval of drug testing for those with access to “sen-
sitive information.”1 Since this category is not limited to * 

‘The Court apparently approves application of the urine tests to per-
sonnel receiving access to “sensitive information.” Ante, at 677. Since, 
however, it is unsure whether “classified material” is “sensitive informa-
tion,” it remands with instructions that the Court of Appeals “examine the 
criteria used by the Service in determining what materials are classified 
and in deciding whom to test under this rubric.” Ante, at 678. I am not 
sure what these instructions mean. Surely the person who classifies in-
formation always considers it “sensitive” in some sense—and the Court 
does not indicate what particular sort of sensitivity is crucial. Moreover, 
it seems to me most unlikely that “the criteria used by the Service in de-
termining what materials are classified” are any different from those pre-
scribed by the President in his Executive Order on the subject, see Exec. 
Order No. 12356, 3 CFR 166 (1982 Comp.)—and if there is a difference it 
is probably unlawful, see §5.4(b)(2), id., at 177. In any case, whatever 
idiosyncratic standards for classification the Customs Service might have 
would seem to be irrelevant, inasmuch as the rule at issue here is not lim-
ited to material classified by the Customs Service, but includes (and may 
well apply principally to) material classified elsewhere in the Govern-
ment—for example, in the Federal Bureau of Investigation, the Drug En-
forcement Administration, or the State Department—and conveyed to the 
Service. See App. 24-25.
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Service employees with drug interdiction duties, nor to “sen-
sitive information” specifically relating to drug traffic, to-
day’s holding apparently approves drug testing for all federal 
employees with security clearances—or, indeed, for all fed-
eral employees with valuable confidential information to im-
part. Since drug use is not a particular problem in the Cus-
toms Service, employees throughout the Government are no 
less likely to violate the public trust by taking bribes to feed 
their drug habit, or by yielding to blackmail. Moreover, 
there is no reason why this super-protection against harms 
arising from drug use must be limited to public employees; a 
law requiring similar testing of private citizens who use dan-
gerous instruments such as guns or cars, or who have access 
to classified information, would also be constitutional.

There is only one apparent basis that sets the testing at 
issue here apart from all these other situations—but it is not 
a basis upon which the Court is willing to rely. I do not be-
lieve for a minute that the driving force behind these drug-
testing rules was any of the feeble justifications put forward 
by counsel here and accepted by the Court. The only plausi-
ble explanation, in my view, is what the Commissioner him-
self offered in the concluding sentence of his memorandum to 
Customs Service employees announcing the program: “Im-
plementation of the drug screening program would set an im-
portant example in our country’s struggle with this most seri-
ous threat to our national health and security.” App. 12. 
Or as respondent’s brief to this Court asserted: “[I]f a law 
enforcement agency and its employees do not take the law se-
riously, neither will the public on which the agency’s effec-
tiveness depends.” Brief for Respondent 36. What better 
way to show that the Government is serious about its “war 
on drugs” than to subject its employees on the front line 
of that war to this invasion of their privacy and affront to 
their dignity? To be sure, there is only a slight chance that 
it will prevent some serious public harm resulting from Serv-
ice employee drug use, but it will show to the world that the
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Service is “clean,” and—most important of all—will demon-
strate the determination of the Government to eliminate this 
scourge of our society! I think it obvious that this justi-
fication is unacceptable; that the impairment of individual 
liberties cannot be the means of making a point; that sym-
bolism, even symbolism for so worthy a cause as the abolition 
of unlawful drugs, cannot validate an otherwise unreasonable 
search.

There is irony in the Government’s citation, in support of 
its position, of Justice Brandeis’ statement in Olmstead v. 
United States, 277 U. S. 438, 485 (1928) that “[f]or good 
or for ill, [our Government] teaches the whole people by its 
example.” Brief for Respondent 36. Brandeis was there 
dissenting from the Court’s admission of evidence obtained 
through an unlawful Government wiretap. He was not prais-
ing the Government’s example of vigor and enthusiasm in 
combatting crime, but condemning its example that “the end 
justifies the means,” 277 U. S., at 485. An even more apt 
quotation from that famous Brandeis dissent would have been 
the following:

“[I]t is . . . immaterial that the intrusion was in aid of 
law enforcement. Experience should teach us to be 
most on our guard to protect liberty when the Govern-
ment’s purposes are beneficent. Men born to freedom 

. are naturally alert to repel invasion of their liberty
by evil-minded rulers. The greatest dangers to liberty 
lurk in insidious encroachment by men of zeal, well- 
meaning but without understanding.” Id., at 479.

Those who lose because of the lack of understanding that be-
got the present exercise in symbolism are not just the Cus-
toms Service employees, whose dignity is thus offended, but 
all of us—who suffer a coarsening of our national manners 
that ultimately give the Fourth Amendment its content, and 
who become subject to the administration of federal officials 
whose respect for our privacy can hardly be greater than the 
small respect they have been taught to have for their own.
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BOARD OF ESTIMATE OF CITY OF NEW YORK et  al . 
V. MORRIS ET AL.

APPEAL FROM UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 87-1022. Argued December 7, 1988—Decided March 22, 1989*

New York City’s Board of Estimate consists of the mayor and two other 
members elected citywide, each of whom casts two votes, plus the elected 
presidents of the city’s five boroughs, each of whom casts one vote. Ap-
pellees, residents and voters of Brooklyn, the most populous borough, 
charging that the city charter’s sections governing the board’s composi-
tion are inconsistent with the Equal Protection Clause of the Fourteenth 
Amendment, brought suit in the District Court, which concluded that 
the board was a nonelective, nonlegislative body not subject to the rule 
established by Reynolds n . Sims, 377 U. S. 533, and other reapportion-
ment cases. The Court of Appeals reversed, finding that the board’s 
selection process must comply with the reapportionment cases’ so-called 
“one-person, one-vote” requirement, since its members ultimately are 
chosen by popular vote. On remand, the District Court determined that 
applying the Abate v. Mundt, 403 U. S. 182, population per representa-
tive methodology to the disparate borough populations produced a total 
deviation of 132.9% from voter equality among the electorates, and that 
the city’s explanations for this range neither required nor justified such 
a gross deviation. The Court of Appeals affirmed, holding, inter alia, 
that the presence of citywide representatives did not warrant departure 
from the Abate methodology and, thus, that the District Court’s finding 
of a 132.9% deviation was correct.

Held: The Board of Estimate’s structure is inconsistent with the Equal 
Protection Clause of the Fourteenth Amendment because, although the 
boroughs have widely disparate populations, each has equal representa-
tion on the board. Pp. 692-703.

(a) Board membership elections are local elections subject to review 
under the prevailing reapportionment doctrine. The board, composed 
of officials who become members as a matter of law upon their elec-
tions, has a significant range of fiscal and legislative functions common 
to municipal governments, including assisting in the formulation of the

*Together with No. 87-1112, Ponterio v. Morris et al., also on appeal 
from the same court.
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city’s budget, and controlling land-use, contract, and franchise powers. 
That the citywide members enjoy a 6-to-5 voting majority does not ren-
der the board’s composition constitutional, since the borough presidents 
control the outcome of board decisions anytime the citywide members 
do not vote together and always control budgetary decisions because 
the mayor has no vote on such matters. Moreover, the Reynolds-Abate 
approach should not be put aside in favor of the theoretical Banzhaf 
Index—which produces a standard deviation of 30.8% for nonbudget 
matters and a larger figure for budget items by mathematically cal-
culating a voter’s power to determine the outcome of an election—since 
the latter approach tends to ignore partisanship, race, voting habits, 
and other characteristics having an impact on general election outcomes. 
Pp. 692-699.

(b) The presence of citywide members is a major component to be fac-
tored into the process of determining the deviation between more or less 
populous boroughs. This approach—which yields a standard deviation 
of 78%—recognizes that voters in each borough vote for, and are repre-
sented by, both their borough president and the citywide members, thus 
departing from the lower courts’ approach which treated the five bor-
oughs as single-member districts, each with a representative having a 
single vote. Pp. 699-701.

(c) The city’s proffered governmental interests—that the board is es-
sential to the successful government of New York City, is effective, and 
accommodates natural and political boundaries as well as local inter-
ests—do not suffice to justify a 78% deviation from the one-person, one- 
vote ideal, particularly because the city could be served by alternative 
ways of constituting the board that would minimize the discrimination in 
voting power. Pp. 701-703.

831 F. 2d 384, affirmed.

Whit e , J., delivered the opinion of the Court, in which Rehn qui st , 
C. J., and Marsh al l , O’Con no r , Scal ia , and Ken ne dy , JJ., joined. 
Brenn an , J., filed an opinion concurring in part and concurring in the 
judgment, in which Stev ens , J., joined, post, p. 703. Bla ckmun , J., 
filed an opinion concurring in part and concurring in the judgment, post, 
p. 703.

Peter L. Zimroth argued the cause for appellants in both 
cases. With him on the briefs for appellants in No. 87-1022 
were Leonard J. Koerner, Jeffrey D. Friedlander, Stephen 
J. McGrath, and Fay Leoussis. Philip G. Minardo filed 
briefs for appellant in No. 87-1112.
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Richard D. Emery argued the cause for appellees in both 
cases. With him on the brief were Paul W. Kahn, Arthur 
N. Eisenberg, John A. Powell, and Steven R. Shapiro A

Justi ce  Whit e  delivered the opinion of the Court.

The Board of Estimate of the City of New York consists of 
three members elected citywide, plus the elected presidents 
of each of the city’s five boroughs. Because the boroughs 
have widely disparate populations—yet each has equal rep-
resentation on the board—the Court of Appeals for the Sec-
ond Circuit held that this structure is inconsistent with the 
Equal Protection Clause of the Fourteenth Amendment. We 
affirm.

Appellees, residents and voters of Brooklyn, New York 
City’s most populous borough, commenced this action against 
the city in December 1981.1 They charged that the city’s 
charter sections that govern the composition of the Board of 
Estimate* 2 are inconsistent with the Equal Protection Clause

tBriefs of amici curiae urging reversal were filed for the Staten Island 
League for Better Government by Michael Weinberger; for Abraham D. 
Beame et al. by Edward N. Costikyan, Simon H. Rifkind, and Gerard E. 
Harper; and for John J. Marchi by Mr. Marchi, pro se, and David Jaffe.

Briefs of amici curiae urging affirmance were filed for the Citizens 
Union of the city of New York by John V. Lindsay, Donald J. Cohn, and 
Alan Rothstein; and for Peter F. Vallone et al. by Mr. Vallone, pro se, and 
Susan Belgard.

John F. Banzhaf III, pro se, filed a brief as amicus curiae.
’Appellants in No. 87-1022 are New York City, the city’s Board of Esti-

mate, the board’s eight members, and intervenor-defendant Robert Stra- 
niere, a New York State Assembly member. Frank Ponterio, a resident 
of Staten Island, and an intervening defendant below, is the appellant in 
No. 87-1112.

2 Section 61 of the New York City Charter (1986) reads: “Membership. 
The mayor, the comptroller, the president of the council, and the presi-
dents of the boroughs shall constitute the board of estimate.” Section 62 
reads: “Voting in the Board, a. As members of the board of estimate, the
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of the Fourteenth Amendment as construed and applied in 
various decisions of this Court dealing with districting and 
apportionment for the purpose of electing legislative bodies. 
The District Court dismissed the complaint, 551 F. Supp. 652 
(EDNY 1982), on the ground that the board was not subject 
to the rule established by Reynolds v. Sims, 377 U. S. 533 
(1964), its companion cases, and its progeny, such as Abate 
v. Mundt, 403 U. S. 182 (1971), because in its view the board 
is a nonelective, nonlegislative body. The Court of Appeals 
reversed. 707 F. 2d 686 (CA2 1983). Because all eight offi-
cials on the board ultimately are selected by popular vote, 
the court concluded that the board’s selection process must 
comply with the so-called “one-person, one-vote” require-
ment of the reapportionment cases. The court remanded to 
the District Court to ascertain whether this compliance ex-
ists. Bifurcating the proceedings, the District Court deter-
mined first, that applying this Court’s methodology in Abate 
v. Mundt, supra, to the disparate borough populations pro-
duced a total deviation of 132.9% from voter equality among 
these electorates, 592 F. Supp. 1462 (EDNY 1984); and sec-
ond, that the city’s several explanations for this range nei-
ther require nor justify the electoral scheme’s gross devia-
tion from equal representation. 647 F. Supp. 1463 (EDNY 
1986). The court thus found it unnecessary to hold that the 
deviation it identified was per se unconstitutional.

mayor, the comptroller and the president of the council shall each be enti-
tled to cast two votes, and the president of each borough shall be entitled 
to cast one vote. b. Except as otherwise provided in this charter or by 
law, the board shall act by resolution adopted by a majority of the whole 
number of votes authorized to be cast by all the members of the board. . . . 
d. A quorum of the board shall consist of a sufficient number of members 
thereof to cast six votes, including at least two of the members authorized 
to cast two votes each.” Section 120(d) provides that the mayor may not 
vote as a board member when the adoption or modification of his proposed 
budget is at issue.
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The Court of Appeals affirmed. 831 F. 2d 384 (CA2 1987). 
Tracing the imperative of each citizen’s equal power to elect 
representatives from Reynolds v. Sims to Abate v. Mundt 
and beyond, the court endorsed the District Court’s focus on 
population per representative. The court held that the pres-
ence of the citywide representatives did not warrant depar-
ture from the Abate approach and that the District Court’s 
finding of a 132% deviation was correct. Without deciding 
whether this gross deviation could ever be justified in light 
of the flexibility accorded to local governments in ordering 
their affairs, the Court of Appeals, agreeing with the District 
Court, held inadequate the city’s justifications for its depar-
ture from the equal protection requirement that elective leg-
islative bodies be chosen from districts substantially equal in 
population, especially since alternative measures could ad-
dress the city’s valid policy concerns and at the same time 
lessen the discrimination against voters in the more populous 
districts. We noted probable jurisdiction in both Nos. 87- 
1022 and 87-1112, 485 U. S. 986 (1988).3

As an initial matter, we reject the city’s suggestion that 
because the Board of Estimate is a unique body wielding non-
legislative powers, board membership elections are not sub-
ject to review under the prevailing reapportionment doctrine. 
The equal protection guarantee of “one-person, one-vote” ex-
tends not only to congressional districting plans, see Wesberry 
v. Sanders, 376 U. S. 1 (1964), not only to state legislative 
districting, see Reynolds v. Sims, supra, but also to local 
government apportionment. Avery v. Midland County, 390 
U. S. 474, 479-481 (1968); Abate n . Mundt, supra, at 185. 
Both state and local elections are subject to the general rule

3 The municipal appellants and intervenor-appellant Straniere served 
and filed notices of appeal on October 15, 1987, and November 6, 1987, re-
spectively. Intervenor-appellant Ponterio served and filed his notice of 
appeal on December 16, 1987.
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of population equality between electoral districts. No dis-
tinction between authority exercised by state assemblies, and 
the general governmental powers delegated by these assem-
blies to local, elected officials, suffices to insulate the latter 
from the standard of substantial voter equality. See Avery 
v. Midland County, supra, at 481. This was confirmed in 
Hadley v. Junior Colleqe Dist. of Metropolitan Kansas City, 
397 U. S. 50 (1970):

“[W]henever a state or local government decides to se-
lect persons by popular election to perform govern-
mental functions, the Equal Protection Clause of the 
Fourteenth Amendment requires that each qualified 
voter must be given an equal opportunity to participate 
in that election, and when members of an elected body 
are chosen from separate districts, each district must be 
established on a basis that will insure, as far as is practi-
cable, that equal numbers of voters can vote for propor-
tionally equal numbers of officials.” Id., at 56.

These cases are based on the propositions that in this coun-
try the people govern themselves through their elected rep-
resentatives and that “each and every citizen has an inalien-
able right to full and effective participation in the political 
processes” of the legislative bodies of the Nation, State, or 
locality as the case may be. Reynolds v. Sims, 377 U. S., 
at 565. Since “[m]ost citizens can achieve this participation 
only as qualified voters through the election of legislators 
to represent them,” full and effective participation requires 
“that each citizen have an equally effective voice in the elec-
tion of members of his . . . legislature.” Ibid. As Daniel 
Webster once said, “the right to choose a representative is 
every man’s portion of sovereign power.” Luther n . Borden, 
7 How. 1, 30 (1849) (statement of counsel). Electoral sys-
tems should strive to make each citizen’s portion equal. If 
districts of widely unequal population elect an equal number 
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of representatives, the voting power of each citizen in the 
larger constituencies is debased and the citizens in those dis-
tricts have a smaller share of representation than do those 
in the smaller districts. Hence the Court has insisted that 
seats in legislative bodies be apportioned to districts of sub-
stantially equal populations. Achieving “‘fair and effective 
representation of all citizens is . . . the basic aim of legislative 
apportionment,’ [Reynolds, supra], at 565-566; and [it is] for 
that reason that [Reynolds] insisted on substantial equality 
of populations among districts.” Gaffney v. Cummings, 412 
U. S. 735, 748 (1973).

That the members of New York City’s Board of Estimate 
trigger this constitutional safeguard is certain. All eight 
officials become members as a matter of law upon their vari-
ous elections. New York City Charter §61 (1986). The 
mayor, the comptroller, and the president of the city council, 
who constitute the board’s citywide number, are elected by 
votes of the entire city electorate. Each of these three cast 
two votes, except that the mayor has no vote on the accept-
ance or modification of his budget proposal. Similarly, when 
residents of the city’s five boroughs—the Bronx, Brooklyn, 
Manhattan, Queens, and Richmond (Staten Island)—elect 
their respective borough presidents, the elections decide each 
borough’s representative on the board. These five members 
each have single votes on all board matters.

New York law assigns to the board a significant range 
of functions common to municipal governments.4 Fiscal re-

4 The District Court correctly observes that the board’s powers are set 
forth in the city charter, state legislation, and the New York City Adminis-
trative Code. Plaintiffs-appellees submitted to the District Court the fol-
lowing list of board powers:
“A. The Board of Estimate exclusively

“i. determines the use, development and improvement of property owned 
by the City;

“ii. approves standards, scopes and final designs of capitol [sic] projects 
for the City;
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sponsibilities include calculating sewer and water rates, tax 
abatements, and property taxes on urban development proj-
ects. The board manages all city property; exercises ple-
nary zoning authority; dispenses all franchises and leases 
on city property; fixes generally the salaries of all officers and 

“iii. negotiates and enters into all contracts on behalf of the City;
“iv. negotiates and approves all franchises that are granted by the City;
“v. grants leases of City property and enters into leases of property for 

City use;
“vi. sets the rates for purchases of water from the City;
“vii. sets the charges for sewer services provided by the City;
“viii. approves or modifies all zoning decisions for the City; and
“ix. sets tax abatements.

“B. The Board of Estimate acting in conjunction with the New York City 
Council

“i. recommends and approves the expense budget of the City without 
the participation of the Mayor;

“ii. recommends and approves the capital budget of the City without the 
participation of the Mayor;

“iii. periodically modifies the budgets of the City;
“iv. confers with the City Council when agreement on the budget be-

tween the two bodies is not reached;
“v. overrides mayoral vetoes of budget items without the participation 

of the Mayor; and
“vi. holds hearings on budgetary matters.

“C. The Board of Estimate also
“i. administers the Bureau of Franchises;
“ii. administers the Bureau of the Secretary;
“iii. holds public hearings on any matter of City policy within its respon-

sibilities whenever called upon to do so by the Mayor or in its discretion for 
the public interest;

“iv. holds hearings on tax abatements that are within the discretion of 
City administrative agencies; and

“v. makes recommendations to the Mayor or City Council in regard to 
any matter of City policy.” Statement of Facts Pursuant to Local Rule 
9(g) in No. 8-CV-3920 (EDNY), App. 44-46.
See also W. H. K. Communications Associations, Inc., The Structure, 
Powers, and Functions of New York City’s Board of Estimate (1973), App. 
54 (Kramarsky Study).
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persons compensated through city moneys; and grants all city 
contracts. This array of powers, which the board shares 
with no other part of the New York City government, are 
exercised through the aforementioned voting scheme: three 
citywide officials cast a total of six votes; their five borough 
counterparts, one vote each.

In addition, and of major significance, the board shares leg-
islative functions with the city council with respect to modify-
ing and approving the city’s capital and expense budgets. 
The mayor submits a proposed city budget to the board and 
city council, but does not participate in board decisions to 
adopt or alter the proposal. Approval or modification of the 
proposed budget requires agreement between the board and 
the city council. Board votes on budget matters, therefore, 
consist of four votes cast by two at-large members; and five, 
by the borough presidents.

This considerable authority to formulate the city’s budget, 
which last fiscal year surpassed $25 billion, as well as the 
board’s land use, franchise, and contracting powers over the 
city’s 7 million inhabitants, situate the board comfortably 
within the category of governmental bodies whose “powers 
are general enough and have sufficient impact throughout the 
district” to require that elections to the body comply with 
equal protection strictures. See Hadley n . Junior College 
Dist., 397 U. S. at 54.

The city also erroneously implies that the board’s composi-
tion survives constitutional challenge because the citywide 
members cast a 6-to-5 majority of board votes and hence are 
in position to control the outcome of board actions. The at- 
large members, however, as the courts below observed, often 
do not vote together; and when they do not, the outcome is 
determined by the votes of the borough presidents, each hav-
ing one vote. Two citywide members, with the help of the 
presidents of the two least populous boroughs, the Bronx 
and Staten Island, will prevail over a disagreeing coalition
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of the third citywide member and the presidents of the three 
boroughs that contain a large majority of the city’s popu-
lation. Furthermore, because the mayor has no vote on 
budget issues, the citywide members alone cannot control 
board budgetary decisions.

The city’s primary argument is that the courts below erred 
in the methodology by which they determined whether, and 
to what extent, the method of electing the board members 
gives the voters in some boroughs more power than the vot-
ers in other boroughs. Specifically, the city focuses on the 
relative power of the voters in the various boroughs to affect 
board decisions, an approach which involves recognizing the 
weighted voting of the three citywide members.

As described by the Court of Appeals, 831 F. 2d, at 386, 
n. 2 (the city’s description is essentially the same, Brief for 
Municipal Appellants 35-36), the method urged by the city to 
determine an individual voter’s power to affect the outcome 
of a board vote first calculates the power of each member of 
the board to affect a board vote, and then calculates voters’ 
power to cast the determining vote in the election of that 
member. This method, termed the Banzhaf Index, applies 
as follows: *552  possible voting combinations exist in which 
any one member can affect the outcome of a board vote. 
Each borough president can cast the determining vote in 48 
of these combinations (giving him a “voting power” of 8.7%), 
while each citywide member can determine the outcome in 
104 of 552 combinations (18.8%). A citizen’s voting power 
through each representative is calculated by dividing the rep-
resentative’s voting power by the square root of the popula-
tion represented; a citizen’s total voting power thus aggre-
gates his power through each of his four representatives — 
borough president, mayor, comptroller, and council president. 
Deviation from ideal voting power is then calculated by com-
paring this figure with the figure arrived at when one con-
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siders an electoral district of ideal population. Calculated 
in this manner, the maximum deviation in the voting power 
to control board outcomes is 30.8% on nonbudget matters, 
and, because of the mayor’s absence, a higher deviation on 
budget issues.

The Court of Appeals gave careful attention to and re-
jected this submission. We agree with the reasons given by 
the Court of Appeals that the population-based approach of 
our cases from Reynolds through Abate should not be put 
aside in this litigation. We note also that we have once be-
fore, although in a different context, declined to accept the 
approach now urged by the city. Whitcomb n . Chavis, 403 
U. S. 124 (1971). In that case we observed that the Banzhaf 
methodology “remains a theoretical one” and is unrealistic in 
not taking into account “any political or other factors which 
might affect the actual voting power of the residents, which 
might include party affiliation, race, previous voting charac-
teristics or any other factors which go into the entire political 
voting situation.” Id., at 145-146.

The personal right to vote is a value in itself, and a citizen 
is, without more and without mathematically calculating his 
power to determine the outcome of an election, shortchanged 
if he may vote for only one representative when citizens in 
a neighboring district, of equal population, vote for two; or 
to put it another way, if he may vote for one representative 
and the voters in another district half the size also elect one 
representative. Even if a desired outcome is the motivat-
ing factor bringing voters to the polls, the Court of Appeals 
in this case considered the Banzhaf Index an unrealistic ap-
proach to determining whether citizens have an equal voice in 
electing their representatives because the approach tends to 
ignore partisanship, race, and voting habits or other charac-
teristics having an impact on election outcomes.

The Court of Appeals also thought that the city’s approach 
was “seriously defective in the way it measures Board mem-
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bers’ power to determine the outcome of a Board vote.” 831 
F. 2d, at 390. The difficulty was that this method did not 
reflect the way the board actually works in practice; rather, 
the method is a theoretical explanation of each board mem-
ber’s power to affect the outcome of board actions. It may 
be that in terms of assuring fair and effective representation, 
the equal protection approach reflected in the Reynolds v. 
Sims line of cases is itself imperfect, but it does assure that 
legislators will be elected by, and represent citizens in, dis-
tricts of substantially equal size. It does not attempt to in-
quire whether, in terms of how the legislature actually works 
in practice, the districts have equal power to affect a legisla-
tive outcome. This would be a difficult and ever-changing 
task, and its challenge is hardly met by a mathematical calcu-
lation that itself stops short of examining the actual day-to- 
day operations of the legislative body. The Court of Appeals 
in any event thought there was insufficient reason to depart 
from our prior cases, and we agree.5

Having decided to follow the established method of resolv-
ing equal protection issues in districting and apportionment 
cases, the Court of Appeals then inquired whether the pres-
ence of at-large members on the board should be factored into 
the process of determining the deviation between the more 
and less populous boroughs. The court decided that they 
need not be taken into account because the at-large members 

6 Similarly, we reject appellant Ponterio’s submission, which disagrees 
with both the Court of Appeals and the city. Ponterio puts aside a citi-
zens’ theoretical ability to cast a tie-breaking vote for their representa-
tive and focuses only on each borough representative’s tie-breaking power 
on the board. Brief for Appellant Ponterio in No. 87-1112, pp. 17-23. 
The formula suffers from the criticisms applicable to the Banzhaf Index 
generally. Ponterio’s argument in some ways is also inconsistent with our 
insistence that the equal protection analysis in this context focuses on 
representation of people,, not political or economic interests. See, e. g., 
Reynolds v. Sims, 377 U. S. 533, 561, 562 (1964); Dunn v. Blumstein, 405 
U. S. 330, 336 (1972).
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and the borough presidents respond to different constituen-
cies. The three at-large members obviously represent city-
wide interests; but, in the Court of Appeals’ judgment, the 
borough presidents represent and are responsive to their 
boroughs, yet each has one vote despite the dramatic inequal-
ities in the boroughs’ populations. Consideration of the city-
wide members might be different, the court explained, “[i]f 
the at-large bloc was not simply a majority, but a majority 
such that it would always and necessarily control the govern-
ing body, and the district representatives play a decidedly 
subsidiary role . . . .” 831 F. 2d, at 389, n. 5. Like Judge 
Newman in concurrence, however, the court noted that this 
was decidedly not true of the board.6

The Court of Appeals then focused on the five boroughs as 
single-member districts, electing five representatives to the 
board, each with a single vote. Applying the formula that 
we have utilized without exception since 1971, see Abate v. 
Mundt, 403 U. S., at 184 and n. 1; Gaffney n . Cummings, 
412 U. S., at 737; Brown v. Thomson, 462 U. S. 835 (1983), 
the Court of Appeals agreed with the District Court that the 
maximum percentage deviation from the ideal population is 
132.9%.7

6 The Court of Appeals writes: “Though the appellant Board insists on 
referring to ‘an at-large majority voting bloc,’ in fact there is no such ‘bloc.’ 
Rather, this supposed ‘bloc’ consists of three persons having two votes 
each who are free to, and do, vote on different sides of various issues. 
Only if all three vote together are they bound to carry the day. Further-
more, on certain budget issues, on which the mayor does not vote, the at- 
large members cannot win a vote without the support of a borough presi-
dent. It follows that there is no majority-at-large voting bloc bound to 
control the Board and that this case is far removed from the hypotheticals 
offered by the Board and Amicus Banzhaf.” 831 F. 2d, at 389, n. 5 (cita-
tion omitted).

7 That percentage is the sum of the percentage by which Brooklyn, the 
city’s most populous district (population 2,230,936), exceeds the ideal dis-
trict population (1,414,206), and the percentage by which Staten Island,
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We do not agree with the Court of Appeals’ approach. In 
calculating the deviation among districts, the relevant in-
quiry is whether “the vote of any citizen is approximately 
equal in weight to that of any other citizen,” Reynolds v. 
Sims, 377 U. S., at 579, the aim being to provide “fair and 
effective representation for all citizens,” id., at 565-566. 
Here the voters in each borough vote for the at-large mem-
bers as well as their borough president, and they are also rep-
resented by those members. Hence in determining whether 
there is substantially equal voting power and representation, 
the citywide members are a major component in the calcula-
tion and should not be ignored.* 8

Because of the approach followed by the District Court and 
the Court of Appeals, there was no judicial finding concern-
ing the total deviation from the ideal that would be if the 
at-large members of the board are taken into account. In 
pleadings filed with the District Court, however, appellees 
indicated, and the city agreed, that the deviation would then 
be 78%. See App. 47, 206, 375-376. This deviation was 

the least populous (352,151), falls below this ideal. Queens’ population 
was stipulated to be 1,891,325; Manhattan’s, 1,427,533; and the Bronx’s, 
1,169,115. The parties stipulated, therefore, that the city’s total popula-
tion is 7,071,030. See App. to Juris. Statement in No. 87-1112, pp. 9-10, 
11.

8 Appellees point out that in Avery v. Midland County, 390 U. S. 474 
(1968), we struck down a county apportionment scheme consisting of four 
district representatives and one at-large member without considering the 
effect of the at-large representative. In that case, however, we were not 
faced with the task of determining the disparity in voting power among dis-
tricts of different population; the issue before the Court was whether our 
decision in Reynolds v. Sims, requiring that state legislatures be appor-
tioned on the basis of population, applied as well to local government legis-
lative bodies. 390 U. S., at 478-479. Nothing in Avery even remotely 
suggests that the impact of at-large representatives is to be ignored in 
determining whether an apportionment scheme violates the Equal Protec-
tion Clause.
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confirmed at oral argument.9 Tr. of Oral Arg. 14-15, 39-40. 
And as to budget matters, when only two citywide members 
participate, the deviation would be somewhat larger. We 
accept for purposes of this case the figure agreed upon by the 
parties.

We note that no case of ours has indicated that a deviation 
of some 78% could ever be justified. See Brown v. Thomson, 
supra, at 846-847; Connor v. Finch, 431 U. S. 407, 410-420 
(1977); Chapman v. Meier, 420 U. S. 1, 21-26 (1975); Mahan 
v. Howell, 410 U. S. 315, 329 (1973). At the very least, the 
local government seeking to support such a difference be-
tween electoral districts would bear a very difficult burden, 
and we are not prepared to differ with the holding of the 
courts below that this burden has not been carried. The city 
presents in this Court nothing that was not considered below, 
arguing chiefly that the board, as presently structured, is es-
sential to the successful government of a regional entity, the 
City of New York. The board, it is said, accommodates nat-
ural and political boundaries as well as local interests. Fur-
thermore, because the board has been effective it should not 
be disturbed. All of this, the city urges, is supported by the 
city’s history. The courts below, of course, are in a much

9 At oral argument in this Court, the city conceded this point: “QUES-
TION: ... If we use the Abate method and took the three at-large officers 
and factored them into the analysis, what would the population deviation 
be? Or can we not determine that based on this record? Mr. ZIMROTH 
[counsel for the city]: It depends on how you factor them in. There’s one 
way of factoring them in which would divide the number of city-wide votes 
proportionately among all of the counties [sic]. ... If you use that method, 
you come up with a number of 76 [sic] percent. . . . [T]hat’s the answer 
to your question. That’s the result you get if you use that methodology.” 
Tr. of Oral Arg. 14-15. Appellees’ counsel also stated that the deviation 
“came to 78 percent when you allocated that way.” Id., at 39-40. Al-
though Ponterio rejected the 78% figure in the District Court, he did so 
only in reliance on his modified Banzhaf test. For reasons already stated, 
that reliance is misplaced.
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better position than we to assess the weight of these argu-
ments, and they concluded that the proffered governmental 
interests were either invalid or were not sufficient to justify a 
deviation of 132%,10 11 in part because the valid interests of the 
city could be served by alternative ways of constituting the 
board that would minimize the discrimination in voting power 
among the five boroughs.11 Their analysis is equally appli-
cable to a 78% deviation, and we conclude that the city’s prof-
fered governmental interests do not suffice to justify such a 
substantial departure from the one-person, one-vote ideal.

Accordingly the judgment of the Court of Appeals is

Affirmed.

Justic e Bren na n , with whom Justic e Steve ns  joins, 
concurring in part and concurring in the judgment.

I agree with the opinion of the Court except insofar as it 
holds that the Court of Appeals should have taken the at- 
large members of the board into account in calculating the 
deviation from voter equality. For the reasons given by the 
Court of Appeals, I would exclude those members from this 
calculation.

Justic e  Black mun , concurring in part and concurring in 
the judgment.

I, too, would affirm the judgment below and share many of 
the Court’s reasons for doing so.

10 We note also that we are not persuaded by arguments that explain the 
debasement of citizens’ constitutional right to equal franchise based on exi-
gencies of history or convenience. See Reynolds, 377 U. S., at 579-580 
(“Citizens, not history or economic interests, cast votes”); see also Mary-
land Committee for Fair Representation v. Tawes, 377 U. S. 656, 675 
(1964); Lucas v. Forty-Fourth Colorado General Assembly, 377 U. S. 713, 
738 (1964).

11 We are not presented with the question of the constitutionality of the 
alternative board structures suggested by the District Court and the Court 
of Appeals.
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I agree with the majority that measuring the degree of 
voter inequality in these cases requires inclusion of the at- 
large members of the Board of Estimate. I also suspect the 
Court is correct in rejecting the Banzhaf Index here. But, 
as the Court itself notes, ante, at 698, under the Index the 
deviation from voter equality measures 30.8% for nonbudget 
matters, and a still larger figure for budget issues. Even 
this measure of voter inequality is too large to be constitu-
tional and, for the reasons given by the District Court, 647 F. 
Supp. 1463 (EDNY 1986), cannot be justified by the interests 
asserted by the city.
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No. 87-6431. Argued November 30, 1988—Decided March 22, 1989

Petitioner used-car distributor was charged with multiple counts of mail 
fraud. The indictment alleged that he purchased used cars, rolled back 
their odometers, and sold them to Wisconsin retail dealers at prices arti-
ficially inflated by the low-mileage readings, and that the unwitting deal-
ers, relying on the altered readings, resold the cars to customers at in-
flated prices, consummating the transactions by mailing title-application 
forms to the State on behalf of the buyers. Petitioner filed a pretrial 
motion to dismiss on the ground that the latter mailings were not in fur-
therance of the fraudulent scheme and, thus, did not satisfy the mailing 
element of the crime of mail fraud. He also moved under Federal Rule 
of Criminal Procedure 31(c) for a lesser included offense jury instruction 
on the crime of tampering with an odometer. The District Court denied 
both motions, and, after trial, the jury returned guilty verdicts on all 
counts. A Court of Appeals panel initially ruled that, although the 
mailings satisfied the mailing element of the crime, the requested jury 
instruction should have been given under the “inherent relationship” 
test, which considers one offense to be included in another when the facts 
as alleged and. proved support the inference that the defendant commit-
ted the less serious crime, and when an “inherent relationship” exists be-
tween the two offenses such that both relate to the protection of the 
same interests and the proof of the greater offense can generally be ex-
pected to require proof of the lesser one. However, the Court of Ap-
peals en banc rejected the “inherent relationship” test in favor of the “el-
ements” test, whereby one offense is necessarily included within another 
only when the elements of the lesser offense form a subset of the ele-
ments of the offense charged. Finding that the elements of odometer 
tampering are not a subset of the elements of mail fraud, the en banc 
court affirmed petitioner’s conviction.

Held:
1. The mailings at issue satisfy the mailing element of the crime of 

mail fraud. Such mailings need not, as petitioner contends, be an essen-
tial element of the scheme to defraud, but are sufficient so long as they 
are incident to an essential part of the scheme. Here, although the 
mailings may not have contributed directly to the duping of either the 
retail dealers or the customers, they were necessary to the successful 
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passage of title to the cars, which in turn was essential to the perpetua-
tion of the scheme to defraud, since a failure in the passage of title would 
have jeopardized petitioner’s relationship of trust and goodwill with the 
dealers upon whose unwitting cooperation the scheme depended. Kann 
v. United States, 323 U. S. 88; Parr v. United States, 363 U. S. 370; and 
United States v. Maze, 414 U. S. 395, distinguished. Pp. 710-715.

2. The elements test must be utilized in determining when a lesser in-
cluded offense instruction is appropriate under Rule 31(c). Pp. 715-721.

(a) The Rule’s language—which provides in relevant part that “[t]he 
defendant may be found guilty of an offense necessarily included in the 
offense charged”—supports the application of the elements approach. 
That language suggests that a comparison must be drawn between of-
fenses—and therefore between the statutory elements of the offenses in 
question—whereas the inherent relationship approach mandates that the 
determination be made by reference to conduct proved at trial regard-
less of the statutory definitions of offenses. Furthermore, while the ele-
ments test is true to the Rule’s requirement that the lesser offense be 
included in the greater, the inherent relationship approach dispenses 
with that requirement by permitting an instruction even if the proof of 
one offense does not invariably require proof of the other, as long as the 
two offenses serve the same legislative goals. Moreover, although the 
Rule implicitly suggests that an instruction is equally available to the 
prosecution and the defense, the inherent relationship approach—which 
delays the determination whether the offenses are sufficiently related 
until all the evidence is developed—renders such mutuality impossible. 
Pp. 716-718.

(b) The elements approach is grounded in the Rule’s history, which 
demonstrates that that approach was settled doctrine at the time of the 
Rule’s promulgation and thereafter, and that the Rule incorporated this 
established practice by restating the pre-existing law. Pp. 718-720.

(c) Since the elements test involves an objective, textual compari-
son of criminal statutes and does not depend on inferences that may be 
drawn on evidence introduced at trial, it is far more certain and pre-
dictable in its application than the inherent relationship approach. 
Pp. 720-721.

3. Petitioner was not entitled to a lesser included offense instruction. 
The offense of odometer tampering includes the element of knowingly 
and willfully causing an odometer to be altered, which is not a subset of 
any element of mail fraud. Pp. 721-722.

840 F. 2d 384, affirmed.

Black mun , J., delivered the opinion of the Court, in which Rehn qui st , 
C. J., and Whit e , Steve ns , and Ken ne dy , JJ., joined. Scali a , J., filed 
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a dissenting opinion, in which Bren nan , Mars hal l , and O’Con no r , JJ., 
joined, post, p. 722.

Peter L. Steinberg by appointment of the Court, 486 U. S. 
1041, argued the cause and filed briefs for petitioner.

Brian J. Martin argued the cause for the United States. 
With him on the brief were Solicitor General Fried, Acting 
Assistant Attorney General Dennis, Deputy Solicitor Gen-
eral Bryson, and Louis M. Fischer.

Justic e  Blac kmun  delivered the opinion of the Court.

I

In August 1983, petitioner Wayne T. Schmuck, a used-car 
distributor, was indicted in the United States District Court 
for the Western District of Wisconsin on 12 counts of mail 
fraud, in violation of 18 U. S. C. §§ 1341 and 1342. App. 3.

The alleged fraud was a common and straightforward one. 
Schmuck purchased used cars, rolled back their odometers, 
and then sold the automobiles to Wisconsin retail dealers for 
prices artificially inflated because of the low-mileage read-
ings. These unwitting car dealers, relying on the altered 
odometer figures, then resold the cars to customers, who in 
turn paid prices reflecting Schmuck’s fraud. To complete 
the resale of each automobile, the dealer who purchased it 
from Schmuck would submit a title-application form to the 
Wisconsin Department of Transportation on behalf of his 
retail customer. The receipt of a Wisconsin title was a pre-
requisite for completing the resale; without it, the dealer 
could not transfer title to the customer and the customer 
could not obtain Wisconsin tags. The submission of the title-
application form supplied the mailing element of each of the 
alleged mail frauds.

Before trial, Schmuck moved to dismiss the indictment on 
the ground that the mailings at issue—the submissions of the 
title-application forms by the automobile dealers—were not 
in furtherance of the fraudulent scheme and, thus, did not 
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satisfy the mailing element of the crime of mail fraud. 
Schmuck also moved under Federal Rule of Criminal Proce-
dure 31(c)1 for a jury instruction on the then misdemeanor 
offense of tampering with an odometer, 15 U. S. C. §§ 1984 
and 1990c(a) (1982 ed.).* 2 The District Court denied both 
motions.3 After trial, the jury returned guilty verdicts on 
all 12 counts.

A divided panel of the United States Court of Appeals for 
the Seventh Circuit reversed and remanded the case for a 
new trial. 776 F. 2d 1368 (1985). Although the panel 
rejected Schmuck’s claim that he was entitled to a judg-
ment of acquittal because the mailings were not made in fur-
therance of his scheme, it ruled that under Rule 31(c) the 
District Court should have instructed the jury on the lesser 
offense of odometer tampering. The panel applied the so- 
called “inherent relationship” test for determining what 
constitutes a lesser included offense for the purpose of Rule 
31(c). See, e. g., United States v. Whitaker, 144 U. S. App. 
D. C. 344, 349, 447 F. 2d 314, 319 (1971). Under that test, 
one offense is included in another when the facts as alleged in 
the indictment and proved at trial support the inference that 

^ule 31(c) provides in relevant part: “The defendant may be found 
guilty of an offense necessarily included in the offense charged.”

2 In 1986, Congress made odometer tampering a felony. Pub. L. 
99-579, §3(b), 100 Stat. 3311, 15 U. S. C. § 1990c(a) (1982 ed., Supp. V).

3 The District Court concluded that whether the mailings alleged in the 
indictment furthered the fraudulent scheme was a “matter to be deter-
mined at trial.” App. 12. The court concluded that Schmuck was not en-
titled to the lesser offense instruction because odometer tampering was not 
a necessarily included offense of mail fraud. Id., at 28. Schmuck raised 
these objections again in support of a motion for acquittal at the closé of the 
Government’s case. Id., at 55-59. That motion was denied. Id., at 60.

The District Court instructed the jury that in order to find Schmuck 
guilty of mail fraud the jury had to find beyond a reasonable doubt that he 
knowingly devised a scheme to defraud, and that he caused matter to be 
sent in the mail for the purpose of executing that scheme. Tr. 189. The 
court also told the jury that it could find Schmuck guilty if the use of the 
mails was reasonably foreseeable. Id., at 191.
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the defendant committed the less serious offense, and an “in-
herent relationship” exists between the two offenses. This 
relationship arises when the two offenses relate to the pro-
tection of the same interests and the proof of the greater of-
fense can generally be expected to require proof of the lesser 
offense. Ibid. Applying this test, the court concluded that 
both the mail fraud and odometer tampering statutes protect 
against fraud, and that the proof of mail fraud generally en-
tails proving the underlying fraudulent conduct.4 The panel 
then held that Schmuck was entitled to the lesser offense in-
struction because a rational jury could have found him guilty 
of odometer tampering, yet acquitted him of mail fraud on 
the ground that the mailings were too tangential to the fraud-
ulent scheme to satisfy the requirements of mail fraud.

The Court of Appeals vacated the panel decision and or-
dered the case to be reheard en banc. 784 F. 2d 846 (1986). 
On rehearing, by a divided vote, 840 F. 2d 384 (1988), the en 
banc court rejected the “inherent relationship” test for defin-
ing lesser included offenses, and adopted instead the “ele-
ments test” whereby one offense is necessarily included 
within another only when the elements of the lesser offense 
form a subset of the elements of the offense charged. Id., at 
387. The Court of Appeals found that the elements test “is 
grounded in the terms and history of Rule 31(c), comports 
with the constitutional requirement of notice to defendant of 
the potential for conviction of an offense not separately 
charged, permits a greater degree of certainty in the applica-
tion of Rule 31(c), and harmonizes the concept of ‘necessarily 
included’ under Rule 31(c) with that of a lesser included of-
fense where the issue is double jeopardy.” Id., at 388. Ap-
plying the elements test, the Court of Appeals held that 
Schmuck was not entitled to a jury instruction on the offense 
of odometer tampering because he could have been convicted 

4 One judge, concurring in part and dissenting in part, agreed with the 
panel’s application of the inherent relationship test, but found no such rela-
tionship between mail fraud and odometer tampering. 776 F. 2d, at 1373.
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of mail fraud without a showing that he actually altered the 
odometers, but could not have been convicted of odometer 
tampering absent such a showing. Since the elements of 
odometer tampering are not a subset of the elements of mail 
fraud, odometer tampering did not qualify as a lesser in-
cluded offense of mail fraud and, accordingly, the District 
Court was not required under Rule 31(c) to instruct the jury 
on the odometer-tampering offense.

We granted certiorari, 486 U. S. 1004 (1988), to define fur-
ther the scope of the mail fraud statute and to resolve a con-
flict among the Circuits over which test to apply in deter-
mining what constitutes a lesser included offense for the 
purposes of Rule 31(c).5

II

“The federal mail fraud statute does not purport to reach 
all frauds, but only those limited instances in which the use of 
the mails is a part of the execution of the fraud, leaving all 
other cases to be dealt with by appropriate state law.” 
Kann n . United States, 323 U. S. 88, 95 (1944).6 To be part 
of the execution of the fraud, however, the use of the mails 
need not be an essential element of the scheme. Pereira v. 
United States, 347 U. S. 1, 8 (1954). It is sufficient for the 

5 Compare, e. g., United States v. Whitaker, 144 U. S. App. D. C. 344, 
349, 447 F. 2d 314, 319 (1971) (inherent relationship test), and United 
States v. Martin, 783 F. 2d 1449, 1451 (CA9 1986) (same), with United 
States v. Campbell, 652 F. 2d 760, 761-762 (CA8 1981) (elements test), and 
Government of Virgin Islands v. Joseph, 765 F. 2d 394, 396 (CA3 1985) 
(same).

6 The statute provides in relevant part:
“Whoever, having devised or intending to devise any scheme or artifice 

to defraud, or for obtaining money or property by means of false or fraudu-
lent pretenses, representations, or promises . . . for the purpose of execut-
ing such scheme or artifice or attempting so to do . . . knowingly causes to 
be delivered by mail according to the direction thereon, or at the place at 
which it is directed to be delivered by the person to whom it is addressed, 
any such matter or thing, shall be fined not more than $1,000 or imprisoned 
not more than five years, or both.” 18 U. S. C. § 1341.
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mailing to be “incident to an essential part of the scheme,” 
ibid., or “a step in [the] plot,” Badders n . United States, 240 
U. S. 391, 394 (1916).

Schmuck, relying principally on this Court’s decisions in 
Kann, supra, Parr v. United States, 363 U. S. 370 (1960), 
and United States v. Maze, 414 U. S. 395 (1974), argues that 
mail fraud can be predicated only on a mailing that affirma-
tively assists the perpetrator in carrying out his fraudulent 
scheme. The mailing element of the offense, he contends, 
cannot be satisfied by a mailing, such as those at issue here, 
that is routine and innocent in and of itself, and that, far from 
furthering the execution of the fraud, occurs after the fraud 
has come to fruition, is merely tangentially related to the 
fraud, and is counterproductive in that it creates a “paper 
trail” from which the fraud may be discovered. Brief for Pe-
titioner 20-24. We disagree both with this characterization 
of the mailings in the present case and with this description of 
the applicable law.

We begin by considering the scope of Schmuck’s fraudulent 
scheme. Schmuck was charged with devising and executing 
a scheme to defraud Wisconsin retail automobile customers 
who based their decisions to purchase certain automobiles at 
least in part on the low-mileage readings provided by the 
tampered odometers. This was a fairly large-scale opera-
tion. Evidence at trial indicated that Schmuck had em-
ployed a man known only as “Fred” to turn back the odome-
ters on about 150 different cars. Tr. 102-103. Schmuck 
then marketed these cars to a number of dealers, several of 
whom he dealt with on a consistent basis over a period of 
about 15 years. Id., at 33-34, 53. Indeed, of the 12 auto-
mobiles that are the subject of the counts of the indictment, 
5 were sold to “P and A Sales,” and 4 to “Southside Auto.” 
App. 6-7. Thus, Schmuck’s was not a “one-shot” operation 
in which he sold a single car to an isolated dealer. His 
was an ongoing fraudulent venture. A rational jury could 
have concluded that the success of Schmuck’s venture de-
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pended upon his continued harmonious relations with, and 
good reputation among, retail dealers, which in turn required 
the smooth flow of cars from the dealers to their Wisconsin 
customers.

Under these circumstances, we believe that a rational jury 
could have found that the title-registration mailings were 
part of the execution of the fraudulent scheme, a scheme 
which did not reach fruition until the retail dealers resold the 
cars and effected transfers of title. Schmuck’s scheme would 
have come to an abrupt halt if the dealers either had lost faith 
in Schmuck or had not been able to resell the cars obtained 
from him. These resales and Schmuck’s relationships with 
the retail dealers naturally depended on the successful pas-
sage of title among the various parties. Thus, although the 
registration-form mailings may not have contributed directly 
to the duping of either the retail dealers or the customers, 
they were necessary to the passage of title, which in turn was 
essential to the perpetuation of Schmuck’s scheme. As 
noted earlier, a mailing that is “incident to an essential part 
of the scheme,” Pereira, 347 U. S., at 8, satisfies the mailing 
element of the mail fraud offense. The mailings here fit this 
description. See, e. g., United States v. Locklear, 829 F. 2d 
1314, 1318-1319 (CA4 1987) (retail customers obtaining title 
documents through the mail furthers execution of wholesal-
er’s odometer tampering scheme); United States v. Gallo-
way, 664 F. 2d 161, 163-165 (CA7 1981) (same), cert, denied, 
456 U. S. 1006 (1982); cf. United States v. Shryock, 537 F. 2d 
207, 208-209 (CA5 1976) (local motor vehicle department’s 
mailing of title applications to state headquarters furthers re-
tailer’s odometer-tampering scheme), cert, denied, 429 U. S. 
1100 (1977).

Once the full flavor of Schmuck’s scheme is appreciated, 
the critical distinctions between this case and the three cases 
in which this Court has delimited the reach of the mail fraud 
statute—Kann, Parr, and Maze—are readily apparent. The 
defendants in Kann were corporate officers and directors 
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accused of setting up a dummy corporation through which to 
divert profits into their own pockets. As part of this fraudu-
lent scheme, the defendants caused the corporation to issue 
two checks payable to them. The defendants cashed these 
checks at local banks, which then mailed the checks to the 
drawee banks for collection. This Court held that the mail-
ing of the cashed checks to the drawee banks could not supply 
the mailing element of the mail fraud charges. The defend-
ants’ fraudulent scheme had reached fruition. “It was imma-
terial to them, or to any consummation of the scheme, how 
the bank which paid or credited the check would collect from 
the drawee bank.” 323 U. S., at 94.

In Parr, several defendants were charged, inter alia, with 
having fraudulently obtained gasoline and a variety of other 
products and services through the unauthorized use of a 
credit card issued to the school district which employed 
them. The mailing element of the mail fraud charges in Parr 
was purportedly satisfied when the oil company which issued 
the credit card mailed invoices to the school district for pay-
ment, and when the district mailed payment in the form of a 
check. Relying on Kann, this Court held that these mailings 
were not in. execution of the scheme as required by the stat-
ute because it was immaterial to the defendants how the oil 
company went about collecting its payment. 363 U. S., at 
393.7

7 Parr also involved a second fraudulent scheme through which the de-
fendant school board members misappropriated school district tax reve-
nues. The Government argued that the mailing element of the mail fraud 
charges was supplied by the mailing of tax statements, checks, and re-
ceipts. This Court held, however, that in the absence of any evidence that 
the tax levy was increased as part of the fraud, the mailing element of the 
offense could not be supplied by mailings “made or caused to be made 
under the imperative command of duty imposed by state law.” 363 U. S., 
at 391. No such legal duty is at issue here. Whereas the mailings of 
the tax documents in Parr were the direct product of the school district’s 
state constitutional duty to levy taxes, id., at 387, and would have been 
made regardless of the defendants’ fraudulent scheme, the mailings in the 
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Later, in Maze, the defendant allegedly stole his room-
mate’s credit card, headed south on a winter jaunt, and ob-
tained food and lodging at motels along the route by placing 
the charges on the stolen card. The mailing element of the 
mail fraud charge was supplied by the fact that the defendant 
knew that each motel proprietor would mail an invoice to the 
bank that had issued the credit card, which in turn would 
mail a bill to the card owner for payment. The Court found 
that these mailings could not support mail fraud charges be-
cause the defendant’s scheme had reached fruition when he 
checked out of each motel. The success of his scheme in no 
way depended on the mailings; they merely determined 
which of his victims would ultimately bear the loss. 414 
U. S., at 402.

The title-registration mailings at issue here served a func-
tion different from the mailings in Kann, Parr, and Maze. 
The intrabank mailings in Kann and the credit card invoice 
mailings in Parr and Maze involved little more than post- 
fraud accounting among the potential victims of the various 
schemes, and the long-term success of the fraud did not turn 
on which of the potential victims bore the ultimate loss. 
Here, in contrast, a jury rationally could have found that 
Schmuck by no means was indifferent to the fact of who bore 
the loss. The mailing of the title-registration forms was an 
essential step in the successful passage of title to the retail 
purchasers. Moreover, a failure of this passage of title 
would have jeopardized Schmuck’s relationship of trust and 
goodwill with the retail dealers upon whose unwitting cooper-
ation his scheme depended. Schmuck’s reliance on our prior 
cases limiting the reach of the mail fraud statute is simply 
misplaced.

To the extent that Schmuck would draw from these previ-
ous cases a general rule that routine mailings that are in-

present case, though in compliance with Wisconsin’s car-registration proce-
dure, were derivative of Schmuck’s scheme to sell “doctored” cars and 
would not have occurred but for that scheme.
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nocent in themselves cannot supply the mailing element of 
the mail fraud offense, he misapprehends this Court’s prece-
dents. In Parr the Court specifically acknowledged that “in-
nocent” mailings—ones that contain no false information— 
may supply the mailing element. 363 U. S., at 390. In 
other cases, the Court has found the elements of mail fraud 
to be satisfied where the mailings have been routine. See, 
e. g., Carpenter v. United States, 484 U. S. 19, 28 (1987) 
(mailing newspapers).

We also reject Schmuck’s contention that mailings that 
someday may contribute to the uncovering of a fraudulent 
scheme cannot supply the mailing element of the mail fraud 
offense. The relevant question at all times is whether the 
mailing is part of the execution of the scheme as conceived by 
the perpetrator at the time, regardless of whether the mail-
ing later, through hindsight, may prove to have been coun-
terproductive and return to haunt the perpetrator of the 
fraud. The mail fraud statute includes no guarantee that the 
use of the mails for the purpose of executing a fraudulent 
scheme will be risk free. Those who use the mails to defraud 
proceed at their peril.

For these reasons, we agree with the Court of Appeals 
that the mailings in this case satisfy the mailing element of 
the mail fraud offenses.

Ill
Federal Rule of Criminal Procedure 31(c) provides in rele-

vant part: “The defendant may be found guilty of an offense 
necessarily included in the offense charged.” As noted 
above, the Courts of Appeals have adopted different tests to 
determine when, under this Rule, a defendant is entitled to a 
lesser included offense instruction. The Seventh Circuit’s 
original panel opinion applied the “inherent relationship” ap-
proach formulated in United States v. Whitaker, 144 U. S. 
App. D. C. 344, 447 F. 2d 314 (1971):

“[D]efendant is entitled to invoke Rule 31(c) when a 
lesser offense is established by the evidence adduced at 



716 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

trial in proof of the greater offense, with the caveat that 
there must also be an ‘inherent’ relationship between the 
greater and lesser offenses, i. e., they must relate to the 
protection of the same interests, and must be so related 
that in the general nature of these crimes, though not 
necessarily invariably, proof of the lesser offense is nec-
essarily presented as part of the showing of the commis-
sion of the greater offense.” Id., at 349, 447 F. 2d, at 
319.

The en banc Seventh Circuit rejected this approach in favor 
of the “traditional,” or “elements” test. Under this test, one 
offense is not “necessarily included” in another unless the ele-
ments of the lesser offense are a subset of the elements of the 
charged offense. Where the lesser offense requires an ele-
ment not required for the greater offense, no instruction is to 
be given under Rule 31(c).

We now adopt the elements approach to Rule 31(c). As 
the Court of Appeals noted, this approach is grounded in the 
language and history of the Rule and provides for greater 
certainty in its application. It, moreover, is consistent with 
past decisions of this Court which, though not specifically en-
dorsing a particular test, employed the elements approach in 
cases involving lesser included offense instructions.8

First, the wording of Rule 31(c), although not conclusive, 
supports the application of the elements approach. The Rule 
speaks in terms of an offense that is “necessarily included in 
the offense charged.” This language suggests that the com-
parison to be drawn is between offenses. Since offenses are 
statutorily defined, that comparison is appropriately con-
ducted by reference to the statutory elements of the offenses 
in question, and not, as the inherent relationship approach 

8 Our decision in no way alters the independent prerequisite for a lesser 
included offense instruction that the evidence at trial must be such that a 
jury could rationally find the defendant guilty of the lesser offense, yet 
acquit him of the greater. Keeble v. United States, 412 U. S. 205, 208 
(1973).
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would mandate, by reference to conduct proved at trial re-
gardless of the statutory definitions. Furthermore, the lan-
guage of Rule 31(c) speaks of the necessary inclusion of the 
lesser offense in the greater. While the elements test is true 
to this requirement, the inherent relationship approach dis-
penses with the required relationship of necessary inclusion: 
the inherent relationship approach permits a lesser included 
offense instruction even if the proof of one offense does not 
invariably require proof of the other as long as the two of-
fenses serve the same legislative goals.

In addition, the inherent relationship approach, in practice, 
would require that Rule 31(c) be applied in a manner incon-
sistent with its language. The Rule provides that a defend-
ant “may be found guilty” of a lesser included offense, with-
out distinguishing between a request for jury instructions 
made by the Government and one made by the defendant. 
In other words, the language of the Rule suggests that a 
lesser included offense instruction is available in equal meas-
ure to the defense and to the prosecution.9 Yet, under the 
inherent relationship approach, such mutuality is impossible.

It is ancient doctrine of both the common law and of our 
Constitution that a defendant cannot be held to answer a 
charge not contained in the indictment brought against him. 
See Ex parte Bain, 121 U. S. 1, 10 (1887); Stirone v. United 

9 This reading of the Rule is consistent with its origins. The Rule 
“developed as an aid to the prosecution in cases in which the proof failed to 
establish some element of the crime charged.” Beck v. Alabama, 447 
U. S. 625, 633 (1980).

Of course, it is now firmly established that Rule 31(c)’s provision for 
lesser offense instructions benefits the defendant as well. The Court rec-
ognized in Keeble v. United States, supra, that where the jury suspects 
that the defendant is plainly guilty of some offense, but one of the elements 
of the charged offense remains in doubt, in the absence of a lesser offense 
instruction, the jury will likely fail to give full effect to the reasonable- 
doubt standard, resolving its doubts in favor of conviction. Id., at 212- 
213. The availability of a lesser included offense instruction protects the 
defendant from such improper conviction.
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States, 361 U. S. 212, 215-217 (1960); United States v. 
Miller, 471 U. S. 130, 140, 142-143 (1985). This stricture is 
based at least in part on the right of the defendant to notice of 
the charge brought against him. United States v. Whitaker, 
144 U. S. App. D. C., at 350-351, 447 F. 2d, at 320-321. 
Were the prosecutor able to request an instruction on an of-
fense whose elements were not charged in the indictment, 
this right to notice would be placed in jeopardy. Specifi-
cally, if, as mandated under the inherent relationship ap-
proach, the determination whether the offenses are suffi-
ciently related to permit an instruction is delayed until all the 
evidence is developed at trial, the defendant may not have 
constitutionally sufficient notice to support a lesser included 
offense instruction requested by the prosecutor if the ele-
ments of that lesser offense are not part of the indictment. 
Accordingly, under the inherent relationship approach, the 
defendant, by in effect waiving his right to notice, may obtain 
a lesser offense instruction in circumstances where the con-
stitutional restraint of notice to the defendant would prevent 
the prosecutor from seeking an identical instruction.10 The 
elements test, in contrast, permits lesser offense instructions 
only in those cases where the indictment contains the ele-
ments of both offenses and thereby gives notice to the de-
fendant that he may be convicted on either charge. This ap-
proach preserves the mutuality implicit in the language of 
Rule 31(c).

Second, the history of Rule 31(c) supports the adoption of 
the elements approach. The Rule, which has not been 
amended since its adoption in 1944, is the most recent deriva-
tive of the common-law practice that permitted a jury to find 
a defendant “guilty of any lesser offense necessarily included 
in the offense charged.” Beck v. Alabama, 447 U. S. 625,

10 In Keeble, 412 U. S., at 214, n. 14, we acknowledged that the inherent 
relationship approach abandoned mutuality in the application of Rule 31(c), 
but we had no occasion to address the merits of the approach or to discuss 
whether mutuality was implicit in the language of the Rule.
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633 (1980). Over a century ago, Congress codified the com-
mon law for federal criminal trials, providing in the Act of 
June 1, 1872, ch. 255, §9, 17 Stat. 198, that "in all criminal 
causes the defendant may be found guilty of any offence the 
commission of which is necessarily included in that with 
which he is charged in the indictment.” Rule 31(c) was in-
tended to be a restatement of this “pre-existing law.” See 
Keeble v. United States, 412 U. S. 205, 208, n. 6 (1973). Ac-
cordingly, prevailing practice at the time of the Rule’s 
promulgation informs our understanding of its terms, and, 
specifically, its limitation of lesser included offenses to those 
“necessarily included in the offense charged.”

The nature of that prevailing practice is clear. In Giles v. 
United States, 144 F. 2d 860 (1944), decided just three 
months before the adoption of Rule 31(c), the Court of Ap-
peals for the Ninth Circuit unequivocably applied the ele-
ments test to determine the propriety of a lesser included of-
fense instruction: “ ‘To be necessarily included in the greater 
offense the lesser must be such that it is impossible to commit 
the greater without first having committed the lesser.’” 
Id., at 861, quoting House v. State, 186 Ind. 593, 595-596, 
117 N. E. 647, 648 (1917). This approach, moreover, was 
applied consistently by state courts. Indeed, in State v. 
Henry, 98 Me. 561, 564, 57 A. 891, 892 (1904), the Supreme 
Judicial Court of Maine concluded that “a practically univer-
sal rule prevails, that the verdict may be for a lesser crime 
which is included in a greater charged in the indictment, the 
test being that the evidence required to establish the greater 
would prove the lesser offense as a necessary element.” The 
California Supreme Court in People v. Kerrick, 144 Cal. 46, 
47, 77 P. 711, 712 (1904), stated: “To be ‘necessarily included’ 
in the offense charged, the lesser offense must not only be 
part of the greater in fact, but it must be embraced within 
the legal definition of the greater as a part thereof.” See 
also State v. Marshall, 206 Iowa 373, 375, 220 N. W. 106 
(1928); People ex rel. Wachowicz v. Martin, 293 N. Y. 361, 
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364, 57 N. E. 2d 53, 54-55 (1944). This Court’s decision in 
Stevenson v. United States, 162 U. S. 313 (1896), reflects the 
“practically universal” practice. There, in holding that 
the defendant in a murder charge was entitled to a lesser 
included offense instruction on manslaughter under the statu-
tory predecessor to Rule 31(c), the Court engaged in a care-
ful comparison of the statutory elements of murder and 
manslaughter to determine if the latter was a lesser included 
offense of the former. Id., at 320. In short, the elements 
approach was settled doctrine at the time of the Rule’s 
promulgation and for more than two decades thereafter. In 
its restatement of “pre-existing law,” Keeble v. United 
States, 412 U. S., at 208, n. 6, Rule 31(c) incorporated this 
established practice.11

Third, the elements test is far more certain and predictable 
in its application than the inherent relationship approach. 
Because the elements approach involves a textual comparison 
of criminal statutes and does not depend on inferences that 
may be drawn from evidence introduced at trial, the ele-
ments approach permits both sides to know in advance what 
jury instructions will be available and to plan their trial strat-
egies accordingly. The objective elements approach, more-
over, promotes judicial economy by providing a clearer rule 

11 This Court’s decisions after the adoption of Rule 31(c), while not 
formally adopting the elements approach, reflect adherence to it. Those 
decisions have focused on the statutory elements of individual offenses 
when considering the propriety of lesser included offense instructions. In 
Keeble, for example, we held that the defendant was entitled to an instruc-
tion on the lesser offense of simple assault:
“[A]n intent to commit serious bodily injury is a necessary element of the 
crime with which petitioner was charged, but not of the crime of simple 
assault. Since the nature of petitioner’s intent was very much in dispute 
at trial, the jury could rationally have convicted him of simple assault if 
that option had been presented.” 412 U. S., at 213.
See also Sansone v. United States, 380 U. S. 343, 352 (1965) (analyzing the 
elements involved in 26 U. S. C. § 7207, and finding that they are a subset 
of the elements in 26 U. S. C. § 7201).
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of decision and by permitting appellate courts to decide 
whether jury instructions were wrongly refused without 
reviewing the entire evidentiary record for nuances of 
inference.

The inherent relationship approach, in contrast, is rife with 
the potential for confusion. Finding an inherent relationship 
between offenses requires a determination that the offenses 
protect the same interests and that “in general” proof of the 
lesser “necessarily” involves proof of the greater. In the 
present case, the Court of Appeals appropriately noted: 
“These new layers of analysis add to the uncertainty of the 
propriety of an instruction in a particular case: not only are 
there more issues to be resolved, but correct resolution in-
volves questions of degree and judgment, with the attendant 
probability that the trial and appellate courts may differ.” 
840 F. 2d, at 389-390. This uncertainty was illustrated 
here. The three judges of the original appellate panel split 
in their application of the inherent relationship test to the of-
fenses of mail fraud and odometer tampering. 776 F. 2d, at 
1373-1375 (opinion concurring in part and dissenting in part). 
In the context of rules of criminal procedure, where certainty 
and predictability are desired, we prefer the clearer standard 
for applying Rule 31(c).

IV

Turning to the facts of this case, we agree with the Court 
of Appeals that the elements of the offense of odometer tam-
pering are not a subset of the elements of the crime of mail 
fraud. 840 F. 2d, at 386. There are two elements in mail 
fraud: (1) having devised or intending to devise a scheme to 
defraud (or to perform specified fraudulent acts), and (2) use 
of the mail for the purpose of executing, or attempting to exe-
cute, the scheme (or specified fraudulent acts). The offense 
of odometer tampering includes the element of knowingly and 
willfully causing an odometer to be altered. This element is 
not a subset of any element of mail fraud. Knowingly and 
willfully tampering with an odometer is not identical to devis-
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ing or intending to devise a fraudulent scheme. Compare 18 
U. S. C. § 1341 with 15 U. S. C. §§ 1984 and 1990c(a).

V
We conclude that Schmuck’s conviction was consistent with 

the statutory definition of mail fraud and that he was not en-
titled to a lesser included offense instruction on odometer 
tampering. The judgment of the Court of Appeals, accord-
ingly, is affirmed.

It is so ordered.

Justic e  Scali a , with whom Justic e  Bren na n , Just ic e  
Mars hall , and Justi ce  O’Con no r  join, dissenting.

The Court today affirms petitioner’s mail fraud conviction 
under 18 U. S. C. § 1341. A jury found that petitioner had 
defrauded retail automobile purchasers by altering odometer 
readings on used cars and then selling the cars to unwitting 
dealers for resale. The scheme was a continuing one, and 
some dealers bought a number of the cars from petitioner 
over a period of time. When the dealers sold the cars, state 
law required them to submit title application forms to the ap-
propriate state agency. The Court concludes that the deal-
ers’ compliance with this requirement by mail caused the 
scheme to constitute mail fraud, because “a failure of this 
passage of title would have jeopardized Schmuck’s relation-
ship of trust and goodwill with the retail dealers upon whose 
unwitting cooperation his scheme depended.” Ante, at 714. 
In my view this is inconsistent with our prior cases’ applica-
tion of the statutory requirement that mailings be “for the 
purpose of executing” a fraudulent scheme. 18 U. S. C. 
§1341.

The purpose of the mail fraud statute is “to prevent the 
post office from being used to carry [fraudulent schemes] into 
effect.” Durland v. United States, 161 U. S. 306, 314 
(1896); Parr v. United States, 363 U. S. 370, 389 (1960). The 
law does not establish a general federal remedy against 
fraudulent conduct, with use of the mails as the jurisdictional 
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hook, but reaches only “those limited instances in which the 
use of the mails is a part of the execution of the fraud, leaving 
all other cases to be dealt with by appropriate state law.” 
Kann v. United States, 323 U. S. 88, 95 (1944) (emphasis 
added). In other words, it is mail fraud, not mail and fraud, 
that incurs liability. This federal statute is not violated by a 
fraudulent scheme in which, at some point, a mailing happens 
to occur—nor even by one in which a mailing predictably and 
necessarily occurs. The mailing must be in furtherance of 
the fraud.

In Kann v. United States, we concluded that even though 
defendants who cashed checks obtained as part of a fraudu-
lent scheme knew that the bank cashing the checks would 
send them by mail to a drawee bank for collection, they did 
not thereby violate the mail fraud statute, because upon their 
receipt of the cash “[t]he scheme . . . had reached fruition,” 
and the mailing was “immaterial... to any consummation of 
the scheme.” Id., at 94. We held to the same effect in 
United States v. Maze, 414 U. S. 395, 400-402 (1974), declin-
ing to find that credit card fraud was converted into mail 
fraud by the certainty that, after the wrongdoer had fraudu-
lently received his goods and services from the merchants, 
they would forward the credit charges by mail for payment. 
These cases are squarely in point here. For though the Gov-
ernment chose to charge a defrauding of retail customers (to 
whom the innocent dealers resold the cars), it is obvious that, 
regardless of who the ultimate victim of the fraud may have 
been, the fraud was complete with respect to each car when 
petitioner pocketed the dealer’s money. As far as each par-
ticular transaction was concerned, it was as inconsequential 
to him whether the dealer resold the car as it was incon-
sequential to the defendant in Maze whether the defrauded 
merchant ever forwarded the charges to the credit card 
company.

Nor can the force of our cases be avoided by combining all 
of the individual transactions into a single scheme, and say-
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ing, as the Court does, that if the dealers’ mailings obtaining 
title for each retail purchaser had not occurred then the deal-
ers would have stopped trusting petitioner for future transac-
tions. (That conclusion seems to me a non sequitur, but I 
accept it for the sake of argument.) This establishes, at 
most, that the scheme could not technically have been con-
summated if the mechanical step of the mailings to obtain 
conveyance of title had not occurred. But we have held that 
the indispensability of such mechanical mailings, not strictly 
in furtherance of the fraud, is not enough to invoke the stat-
ute. For example, when officials of a school district embez-
zled tax funds over the course of several years, we held that 
no mail fraud had occurred even though the success of the 
scheme plainly depended on the officials’ causing tax bills to 
be sent by mail (and thus tax payments to be received) every 
year. Parr v. United States, 363 U. S., at 388-392. Simi-
larly, when those officials caused the school district to pay by 
mail credit card bills—a step plainly necessary to enable their 
continued fraudulent use of the credit card—we concluded 
that no mail fraud had occurred. Id., at 392-393.

I find it impossible to escape these precedents in the pres-
ent case. Assuming the Court to be correct in concluding 
that failure to pass title to the cars would have threatened 
the success of the scheme, the same could have been said of 
failure to collect taxes or to pay the credit card bills in Parr. 
And I think it particularly significant that in Kann the Gov-
ernment proposed a theory identical to that which the Court 
today uses. Since the scheme was ongoing, the Government 
urged, the fact that the mailing of the two checks had oc-
curred after the defendants had pocketed the fraudulently 
obtained cash made no difference. “[T]he defendants ex-
pected to receive further bonuses and profits,” and therefore 
“the clearing of these checks in the ordinary course was es-
sential to [the scheme’s] further prosecution.” 323 U. S., at 
95. The dissenters in Kann agreed. “[T]his,” they said, 
“was not the last step in the fraudulent scheme. It was a 
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continuing venture. Smooth clearances of the checks were 
essential lest these intermediate dividends be interrupted 
and the conspirators be called upon to disgorge.” Id., at 96 
(Douglas, J., dissenting). The Court rejected this argu-
ment, concluding that “the subsequent banking transactions 
between the banks concerned were merely incidental and col-
lateral to the scheme and not a part of it.” Id., at 95. I 
think the mailing of the title application forms equivalently 
incidental here.

What Justice Frankfurter observed almost three decades 
ago remains true: “The adequate degree of relationship be-
tween a mailing which occurs during the life of a scheme and 
the scheme is . . . not a matter susceptible of geometric 
determination.” Parr v. United States, supra, at 397 (dis-
senting opinion). All the more reason to adhere as closely as 
possible to past cases. I think we have not done that today, 
and thus create problems for tomorrow.
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COMMISSIONER OF INTERNAL REVENUE v. 
CLARK et  ux.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 87-1168. Argued November 7, 1988—Decided March 22, 1989

Under the Internal Revenue Code of 1954, gain resulting from the sale 
or exchange of property is generally treated as capital gain. Although 
the Code imposes no current tax on certain stock-for-stock exchanges, 
§ 356(a)(1) provides that if such an exchange pursuant to a corporate re-
organization plan is accompanied by a cash payment or other property— 
commonly referred to as “boot”—any gain which the recipient realizes 
from the exchange is treated in the current tax year as capital gain up to 
the value of the boot. However, § 356(a)(2) creates an exception, speci-
fying that if the “exchange . . . has the effect of the distribution of a divi-
dend,” the boot must be treated as a dividend and is therefore appropri-
ately taxed as ordinary income to the extent that gain is realized. In 
1979, respondent husband (hereinafter the taxpayer), the sole share-
holder of Basin Surveys, Inc. (Basin), entered into a “triangular merger” 
agreement with NL Industries, Inc. (NL), whereby he transferred all of 
Basin’s outstanding shares to NL’s wholly owned subsidiary in exchange 
for 300,000 NL shares—representing approximately 0.92% of NL’s out-
standing common stock—and substantial cash boot. On their 1979 joint 
federal income tax return, respondents reported the boot as capital gain 
pursuant to § 356(a)(1). Although agreeing that the merger at issue 
qualified as a reorganization for purposes of that section, the Commis-
sioner of Internal Revenue assessed a deficiency against respondents, 
ruling that the boot payment had “the effect of the distribution of a divi-
dend” under § 356(a)(2). On review, the Tax Court held in respondents’ 
favor, and the Court of Appeals affirmed. Both courts rejected the test 
proposed by the Commissioner for determining whether a boot payment 
has the requisite § 356(a)(2) effect, whereby the payment would be 
treated as though it were made in a hypothetical redemption by the ac-
quired corporation (Basin) immediately prior to the reorganization. 
Rather, both courts accepted and applied the postreorganization test 
urged by the taxpayer, which requires that a pure stock-for-stock ex-
change be imagined, followed immediately by a redemption of a portion 
of the taxpayer’s shares in the acquiring corporation (NL) in return for a 
payment in an amount equal to the boot. The courts ruled that NL’s 
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redemption of 125,000 of its shares from the taxpayer in exchange for the 
boot was subject to capital gains treatment under §302 of the Code, 
which defines the tax treatment of a redemption of stock by a corpora-
tion from its shareholders.

Held: Section 356(a)’s language and history, as well as a commonsense 
understanding of the economic substance of the transaction at issue, 
establish that NL’s boot payment to the taxpayer is subject to capital 
gains rather than ordinary income treatment. Pp. 737-745.

(a) The language of § 356(a) strongly supports the view that the ques-
tion whether an “exchange. . . has the effect of the distribution of a divi-
dend” should be answered by examining the effect of the exchange as a 
whole. By referring to the “exchange,” both § 356(a)(2) and § 356(a)(1) 
plainly contemplate one integrated transaction and make clear that the 
character of the exchange as a whole and not simply its component parts 
must be examined. Moreover, the fact that § 356 expressly limits the 
extent to which boot may be taxed to the amount of gain realized in the 
reorganization suggests that Congress intended that boot not be treated 
in isolation from the overall reorganization. Pp. 737-738.

(b) Viewing the exchange in this case as an integrated whole, the pre-
reorganization analogy is unacceptable, since it severs the payment of 
boot from the context of the reorganization, and since it adopts an overly 
expansive reading of § 356(a)(2) that is contrary to this Court’s standard 
approach of construing a statutory exception narrowly to preserve the 
primary operation of the general rule. Pp. 738-739.

(c) The postreorganization approach is preferable and is adopted, 
since it does a far better job of treating the payment of boot as a compo-
nent of the overall exchange. Under that approach, NL’s hypothetical 
redemption easily satisfied § 302(b)(2), which specifies that redemptions 
whereby the taxpayer relinquishes more than 20% of his corporate con-
trol and thereafter retains less than 50% of the voting shares shall not be 
treated as dividend distributions. Pp. 739-740.

(d) The Commissioner’s objection to this “recasting [of] the merger 
transaction” on the ground that it forces courts to find a redemption 
where none existed overstates the extent to which the redemption is 
imagined. Since a tax-free reorganization transaction is, in theory, 
merely a continuance of the proprietary interests in the continuing en-
terprise under modified corporate form, the boot-for-stock transaction 
can be viewed as a partial repurchase of stock by the continuing corpo-
rate enterprise—i. e., as a redemption. Although both the prereorga-
nization and postreorganization analogies “recast the transaction,” the 
latter view at least recognizes that a reorganization has taken place. 
Pp. 740-741.
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(e) Even if the postreorganization analogy and the principles of § 302 
were abandoned in favor of a less artificial understanding of the transac-
tion, the result would be the same. The legislative history of § 356(a)(2) 
suggests that Congress was primarily concerned with preventing cor-
porations from evading tax by “siphon[ing] off” accumulated earnings 
and profits at a capital gains rate through the ruse of a reorganization. 
This purpose in turn suggests that Congress did not intend to impose or-
dinary income tax on boot accompanying a transaction that involves a 
bona fide, arm’s-length exchange between unrelated parties in the con-
text of a reorganization. In the instant transaction, there is no indica-
tion that the reorganization was used as a ruse. Thus, the boot is better 
characterized as part of the proceeds of a sale of stock subject to capital 
gains treatment than as a proxy for a dividend. Pp. 741-745.

828 F. 2d 221, affirmed.

Ste ve ns , J., delivered the opinion of the Court, in which Rehnq uis t , 
C. J., and Brenn an , Marsh al l , Bla ckmun , O’Conno r , and Kenn edy , 
JJ., joined, and in all but Part III of which Scal ia , J., joined. Whit e , J., 
filed a dissenting opinion, post, p. 745.

Alan I. Horowitz argued the cause for petitioner. With 
him on the briefs were Solicitor General Fried, Assistant 
Attorney General Rose, Deputy Solicitor General Wallace, 
and Ernest J. Brown.

Walter B. Slocombe argued the cause for respondents. 
With him on the brief was Daniel B. Rosenbaum.

Just ic e  Steve ns  delivered the opinion of the Court.*
This is the third case in which the Government has asked 

us to decide that a shareholder’s receipt of a cash payment in 
exchange for a portion of his stock was taxable as a dividend. 
In the two earlier cases, Commissioner v. Estate of Bedford, 
325 U. S. 283 (1945), and United States v. Davis, 397 U. S. 
301 (1970), we agreed with the Government largely because 
the transactions involved redemptions of stock by single 
corporations that did not “result in a meaningful reduction of 
the shareholder’s proportionate interest in the corporation.” 

*Just ice  Scali a  joins all but Part III of this opinion.
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Id., at 313. In the case we decide today, however, the tax-
payer 1 in an arm’s-length transaction exchanged his interest 
in the acquired corporation for less than 1% of the stock of 
the acquiring corporation and a substantial cash payment. 
The taxpayer held no interest in the acquiring corporation 
prior to the reorganization. Viewing the exchange as a 
whole, we conclude that the cash payment is not appropri-
ately characterized as a dividend. We accordingly agree 
with the Tax Court and with the Court of Appeals that the 
taxpayer is entitled to capital gains treatment of the cash 
payment.

I

In determining tax liability under the Internal Revenue 
Code of 1954, gain resulting from the sale or exchange of 
property is generally treated as capital gain, whereas the re-
ceipt of cash dividends is treated as ordinary income.1 2 The 
Code, however, imposes no current tax on certain stock-for- 
stock exchanges. In particular, § 354(a)(1) provides, subject 
to various limitations, for nonrecognition of gain resulting 
from the exchange of stock or securities solely for other stock 
or securities, provided that the exchange is pursuant to a 
plan of corporate reorganization and that the stock or securi-

1 Respondent Peggy S. Clark is a party to this action solely because she 
filed a joint federal income tax return for the year in question with her hus-
band, Donald E. Clark. References to “taxpayer” are to Donald E. Clark.

2 In 1979, the tax year in question, the distinction between long-term 
capital gain and ordinary income was of considerable importance. Most 
significantly, § 1202(a) of the Code, 26 U. S. C. § 1202(a) (1976 ed., Supp. 
Ill), allowed individual taxpayers to deduct 60% of their net capital gain 
from gross income. Although the importance of the distinction declined 
dramatically in 1986 with the repeal of § 1202(a), see Tax Reform Act of 
1986, Pub. L. 99-514, § 301(a), 100 Stat. 2216, the distinction is still signifi-
cant in a number of respects. For example, 26 U. S. C. § 1211(b) (1982 
ed., Supp. IV) allows individual taxpayers to deduct capital losses to the 
full extent of their capital gains, but only allows them to offset up to $3,000 
of ordinary income insofar as their capital losses exceed their capital gains.
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ties are those of a party to the reorganization.3 26 U. S. C. 
§ 354(a)(1).

Under § 356(a)(1) of the Code, if such a stock-for-stock ex-
change is accompanied by additional consideration in the form 
of a cash payment or other property—something that tax 
practitioners refer to as “boot”—“then the gain, if any, to the 
recipient shall be recognized, but in an amount not in excess 
of the sum of such money and the fair market value of such 
other property.” 26 U. S. C. §356(a)(1). That is, if the 
shareholder receives boot, he or she must recognize the gain 
on the exchange up to the value of the boot. Boot is accord-
ingly generally treated as a gain from the sale or exchange of 
property and is recognized in the current tax year.

Section 356(a)(2), which controls the decision in this case, 
creates an exception to that general rule. It provided in 
1979:

“If an exchange is described in paragraph (1) but has 
the effect of the distribution of a dividend, then there 
shall be treated as a dividend to each distributee such an 
amount of the gain recognized under paragraph (1) as is 
not in excess of his ratable share of the undistributed 
earnings and profits of the corporation accumulated after

’Title 26 U. S. C. §368(a)(1) defines several basic types of corporate 
reorganizations. They include, in part:
“(A) a statutory merger or consolidation;

“(D) a transfer by a corporation of all or a part of its assets to another cor-
poration if immediately after the transfer the transferor, or one or more of 
its shareholders (including persons who were shareholders immediately be-
fore the transfer), or any combination thereof, is in control of the corpora-
tion to which the assets are transferred; but only if, in pursuance of the 
plan, stock or securities of the corporation to which the assets are trans-
ferred are distributed in a transaction which qualifies under section 354, 
355, or 356;
“(E) a recapitalization;
“(F) a mere change in identity, form, or place of organization of one cor-
poration, however effected . . .
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February 28, 1913. The remainder, if any, of the gain 
recognized under paragraph (1) shall be treated as gain 
from the exchange of property.” 26 U. S. C. § 356 (a)(2) 
(1976 ed.).

Thus, if the “exchange . . . has the effect of the distribution 
of a dividend,” the boot must be treated as a dividend and is 
therefore appropriately taxed as ordinary income to the ex-
tent that gain is realized. In contrast, if the exchange does 
not have “the effect of the distribution of a dividend,” the 
boot must be treated as a payment in exchange for property 
and, insofar as gain is realized, accorded capital gains treat-
ment. The question in this case is thus whether the ex-
change between the taxpayer and the acquiring corporation 
had “the effect of the distribution of a dividend” within the 
meaning of § 356(a)(2).

The relevant facts are easily summarized. For approxi-
mately 15 years prior to April 1979, the taxpayer was the 
president of Basin Surveys, Inc. (Basin). In January 1978, 
he became sole shareholder in Basin, a company in which he 
had invested approximately $85,000. The corporation oper-
ated a successful business providing various technical serv-
ices to the petroleum industry. In 1978, N. L. Industries, 
Inc. (NL), a publicly owned corporation engaged in the man-
ufacture and supply of petroleum equipment and services, 
initiated negotiations with the taxpayer regarding the possi-
ble acquisition of Basin. On April 3, 1979, after months of 
negotiations, the taxpayer and NL entered into a contract.

The agreement provided for a “triangular merger,” 
whereby Basin was merged into a wholly owned subsidiary of 
NL. In exchange for transferring all of the outstanding 
shares in Basin to NL’s subsidiary, the taxpayer elected to 
receive 300,000 shares of NL common stock and cash boot of 
$3,250,000, passing up an alternative offer of 425,000 shares 
of NL common stock. The 300,000 shares of NL issued to 
the taxpayer amounted to approximately 0.92% of the out-
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standing common shares of NL. If the taxpayer had instead 
accepted the pure stock-for-stock offer, he would have held 
approximately 1.3% of the outstanding common shares. The 
Commissioner and the taxpayer agree that the merger at 
issue qualifies as a reorganization under §§ 368(a)(1)(A) and 
(a)(2)(D).4

Respondents filed a joint federal income tax return for 
1979. As required by § 356(a)(1), they reported the cash 
boot as taxable gain. In calculating the tax owed, respond-
ents characterized the payment as long-term capital gain. 
The Commissioner on audit disagreed with this characteriza-
tion. In his view, the payment had “the effect of the distri-
bution of a dividend” and was thus taxable as ordinary in-
come up to $2,319,611, the amount of Basin’s accumulated 
earnings and profits at the time of the merger. The Com-
missioner assessed a deficiency of $972,504.74.

Respondents petitioned for review in the Tax Court, 
which, in a reviewed decision, held in their favor. 86 T. C. 
138 (1986). The court started from the premise that the 
question whether the boot payment had “the effect of the dis-
tribution of a dividend” turns on the choice between “two ju-
dicially articulated tests.” Id., at 140. Under the test ad-
vocated by the Commissioner and given voice in Shimberg v. 
United States, 577 F. 2d 283 (CA5 1978), cert, denied, 439 
U. S. 1115 (1979), the boot payment is treated as though it 
were made in a hypothetical redemption by the acquired cor-
poration (Basin) immediately prior to the reorganization.

4 Section 368(a)(2)(D) provided in 1979:
“The acquisition by one corporation, in exchange for stock of a corpora-

tion (referred to in this subparagraph as ‘controlling corporation’) which is 
in control of the acquiring corporation, of substantially all of the properties 
of another corporation which in the transaction is merged into the acquir-
ing corporation shall not disqualify a transaction under paragraph (1)(A) if 
(i) such transaction would have qualified under paragraph (1)(A) if the 
merger had been into the controlling corporation, and (ii) no stock of the 
acquiring corporation is used in the transaction.” 26 U. S. C. § 368(a) 
(2)(D) (1976 ed.).
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Under this test, the cash payment received by the taxpayer 
indisputably would have been treated as a dividend.5 The 
second test, urged by the taxpayer and finding support in 
Wright v. United States, 482 F. 2d 600 (CA8 1973), proposes 
an alternative hypothetical redemption. Rather than con-
centrating on the taxpayer’s prereorganization interest in the 
acquired corporation, this test requires that one imagine a 
pure stock-for-stock exchange, followed immediately by a 
postreorganization redemption of a portion of the taxpayer’s 
shares in the acquiring corporation (NL) in return for a pay-
ment in an amount equal to the boot. Under §302 of the 
Code, which defines when a redemption of stock should be 
treated as a distribution of dividend, NL’s redemption of 
125,000 shares of its stock from the taxpayer in exchange for 
the $3,250,000 boot payment would have been treated as cap-
ital gain.6

6 The parties do not agree as to whether dividend equivalence for the 
purposes of § 356(a)(2) should be determined with reference to § 302 of the 
Code, which concerns dividend treatment of redemptions of stock by a sin-
gle corporation outside the context of a reorganization. Compare Brief for 
Petitioner 28-30 with Brief for Respondents 18-24. They are in essential 
agreement, however, about the characteristics of a dividend. Thus, the 
Commissioner correctly argues that the “basic attribute of a dividend, de-
rived from Sections 301 and 316 of the Code, is a pro rata distribution to 
shareholders out of corporate earnings and profits. When a distribution is 
made that is not a formal dividend, ‘the fundamental test of dividend equiv-
alency’ is whether the distribution is proportionate to the shareholders’ 
stock interests (United States v. Davis, 397 U. S. 301, 306 (1970)).” Brief 
for Petitioner 7. Citing the same authority, but with different emphasis, 
the taxpayer argues that “the hallmark of a non-dividend distribution is a 
‘meaningful reduction of the shareholder’s proportionate interest in the 
corporation.’ United States v. Davis, 397 U. S. 301, 313 (1970).” Brief 
for Respondents 5.

Under either test, a prereorganization distribution by Basin to the tax-
payer would have qualified as a dividend. Because the taxpayer was Ba-
sin’s sole shareholder, any distribution necessarily would have been pro 
rata and would not have resulted in a “meaningful reduction of the [taxpay-
er’s] proportionate interest in [Basin].”

6 Section 302 provides in relevant part:
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The Tax Court rejected the prereorganization test favored 
by the Commissioner because it considered it improper “to 
view the cash payment as an isolated event totally separate 
from the reorganization.” 86 T. C., at 151. Indeed, it sug-

“(a) General rule
“If a corporation redeems its stock (within the meaning of section 317 

(b)), and if paragraph (1), (2), (3), or (4) of subsection (b) applies, such 
redemption shall be treated as a distribution in part or full payment in 
exchange for the stock.
“(b) Redemptions treated as exchanges

“(2) Substantially disproportionate redemption of stock
“(A) In general
“Subsection (a) shall apply if the distribution is substantially dispropor-

tionate with respect to the shareholder.
“(B) Limitation
“This paragraph shall not apply unless immediately after the redemption 

the shareholder owns less than 50 percent of the total combined voting 
power of all classes of stock entitled to vote.

“(C) Definitions
“For purposes of this paragraph, the distribution is substantially dispro-

portionate if—
“(i) the ratio which the voting stock of the corporation owned by the 

shareholder immediately after the redemption bears to all of the voting 
stock of the corporation at such time,
“is less than 80 percent of—

“(ii) the ratio which the voting stock of the corporation owned by the 
shareholder immediately before the redemption bears to all of the voting 
stock of the corporation at such time.
“For purposes of this paragraph, no distribution shall be treated as sub-
stantially disproportionate unless the shareholder’s ownership of the com-
mon stock of the corporation (whether voting or non voting) after and be-
fore redemption also meets the 80 percent requirement of the preceding 
sentence. ...”

As the Tax Court explained, receipt of the cash boot reduced the tax-
payer’s potential holdings in NL from 1.3% to 0.92%. 86 T. C. 138, 153 
(1986). The taxpayer’s holdings were thus approximately 71% of what 
they would have been absent the payment. Ibid. This fact, combined 
with the fact that the taxpayer held less than 50% of the voting stock of NL 
after the hypothetical redemption, would have qualified the “distribution” 
as “substantially disproportionate” under § 302(b)(2).
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gested that this test requires that courts make the “deter-
mination of dividend equivalency fantasizing that the reorga-
nization does not exist.” Id., at 150 (footnote omitted). The 
court then acknowledged that a similar criticism could be 
made of the taxpayer’s contention that the cash payment 
should be viewed as a postreorganization redemption. It 
concluded, however, that since it was perfectly clear that 
the cash payment would not have taken place without the 
reorganization, it was better to treat the boot “as the equiva-
lent of a redemption in the course of implementing the re-
organization,” than “as having occurred prior to and sepa-
rate from the reorganization.” Id., at 152 (emphasis in 
original).7

7 The Tax Court stressed that to adopt the prereorganization view 
“would in effect resurrect the now discredited ‘automatic dividend rule’ 
. . . , at least with respect to pro rata distributions made to an acquired 
corporation’s shareholders pursuant to a plan of reorganization.” 86 
T. C., at 152. On appeal, the Court of Appeals agreed. 828 F. 2d 221, 
226-227 (CA4 1987).

The “automatic dividend rule” developed as a result of some imprecise 
language in oui; decision in Commissioner v. Estate of Bedford, 325 U. S. 
283 (1945). Although Estate of Bedford involved the recapitalization of a 
single corporation, the opinion employed broad language, asserting that “a 
distribution, pursuant to a reorganization, of earnings and profits ‘has the 
effect of a distribution of a taxable dividend’ within [§ 356(a)(2)].” Id., at 
292. The Commissioner read this language as establishing as a matter of 
law that all payments of boot are to be treated as dividends to the extent of 
undistributed earnings and profits. See Rev. Rui. 56-220, 1956-1 Cum. 
Bull. 191. Commentators, see, e. g., Darrel, The Scope of Commissioner 
v. Bedford Estate, 24 Taxes 266 (1946); Shoulson, Boot Taxation: The Blunt 
Toe of the Automatic Rule, 20 Tax L. Rev. 573 (1965), and courts, see, 
e. g., Hawkinson v. Commissioner, 235 F. 2d 747 (CA2 1956), however, 
soon came to criticize this rule. The courts have long since retreated from 
the “automatic dividend rule,” see, e. g., Idaho Power Co. v. United 
States, 161 F. Supp. 807 (Ct. Cl.), cert, denied, 358 U. S. 832 (1958), and 
the Commissioner has followed suit, see Rev. Rui. 74-515, 1974-2 Cum. 
Bull. 1’18. As our decision in this case makes plain, we agree that Estate 
of Bedford should not be read to require that all payments of boot be 
treated as dividends.
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The Court of Appeals for the Fourth Circuit affirmed. 828 
F. 2d 221 (1987). Like the Tax Court, it concluded that al-
though “[s]ection 302 does not explicitly apply in the reorga-
nization context,” id., at 223, and although §302 differs from 
§356 in important respects, id., at 224, it nonetheless pro-
vides “the appropriate test for determining whether boot is 
ordinary income or a capital gain,” id., at 223. Thus, as 
explicated in § 302(b)(2), if the taxpayer relinquished more 
than 20% of his corporate control and retained less than 50% 
of the voting shares after the distribution, the boot would be 
treated as capital gain. However, as the Court of Appeals 
recognized, “[b]ecause § 302 was designed to deal with a stock 
redemption by a single corporation, rather than a reorganiza-
tion involving two companies, the section does not indicate 
which corporation [the taxpayer] lost interest in.” Id., at 
224. Thus, like the Tax Court, the Court of Appeals was left 
to consider whether the hypothetical redemption should be 
treated as a prereorganization distribution coming from the 
acquired corporation or as a postreorganization distribution 
coming from the acquiring corporation. It concluded:

“Based on the language and legislative history of § 356, 
the change-in-ownership principle of § 302, and the need 
to review the reorganization as an integrated transac-
tion, we conclude that the boot should be characterized 
as a post-reorganization stock redemption by N. L. that 
affected [the taxpayer’s] interest in the new corporation. 
Because this redemption reduced [the taxpayer’s] N. L. 
holdings by more than 20%, the boot should be taxed as a 
capital gain.” Id., at 224-225.

This decision by the Court of Appeals for the Fourth Cir-
cuit is in conflict with the decision of the Fifth Circuit in 
Shimberg v. United States, 577 F. 2d 283 (1978), in two im-
portant respects. In Shimberg, the court concluded that it 
was inappropriate to apply stock redemption principles in 
reorganization cases “on a wholesale basis.” Id., at 287; 
see also ibid., n. 13. In addition, the court adopted the pre-
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reorganization test, holding that “§ 356(a)(2) requires a deter-
mination of whether the distribution would have been taxed 
as a dividend if made prior to the reorganization or if no 
reorganization had occurred.” Id., at 288.

To resolve this conflict on a question of importance to the 
administration of the federal tax laws, we granted certiorari. 
485 U. S. 933 (1988).

II

We agree with the Tax Court and the Court of Appeals 
for the Fourth Circuit that the question under § 356(a)(2) 
whether an “exchange . . . has the effect of the distribution of 
a dividend” should be answered by examining the effect of 
the exchange as a whole. We think the language and history 
of the statute, as well as a commonsense understanding of the 
economic substance of the transaction at issue, support this 
approach.

The language of § 356(a) strongly supports our understand-
ing that the transaction should be treated as an integrated 
whole. Section 356(a)(2) asks whether “an exchange is de-
scribed in paragraph (1)” that “has the effect of the distribu-
tion of a dividend.” (Emphasis supplied.) The statute does 
not provide that boot shall be treated as a dividend if its 
payment has the effect of the distribution of a dividend. 
Rather, the inquiry turns on whether the “exchange” has 
that effect. Moreover, paragraph (1), in turn, looks to 
whether “the property received in the exchange consists 
not only of property permitted by section 354 or 355 to be 
received without the recognition of gain but also of other 
property or money.” (Emphasis supplied.) Again, the stat-
ute plainly refers to one integrated transaction and, again, 
makes clear that we are to look to the character of the 
exchange as a whole and not simply its component parts. 
Finally, it is significant that §356 expressly limits the ex-
tent to which boot may be taxed to the amount of gain real-
ized in the reorganization. This limitation suggests that 
Congress intended that boot not be treated in isolation from 
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the overall reorganization. See Levin, Adess, & McGaffey, 
Boot Distributions in Corporate Reorganizations—Deter-
mination of Dividend Equivalency, 30 Tax Lawyer 287, 303 
(1977).

Our reading of the statute as requiring that the transac-
tion be treated as a unified whole is reinforced by the well- 
established “step-transaction” doctrine, a doctrine that the 
Government has applied in related contexts, see, e. g., Rev. 
Rui. 75-447, 1975-2 Cum. Bull. 113, and that we have ex-
pressly sanctioned, see Minnesota Tea Co. v. Helvering, 302 
U. S. 609, 613 (1938); Commissioner v. Court Holding Co., 
324 U. S. 331, 334 (1945). Under this doctrine, interrelated 
yet formally distinct steps in an integrated transaction may 
not be considered independently of the overall transaction. 
By thus “linking together all interdependent steps with legal 
or business significance, rather than taking them in isola-
tion,” federal tax liability may be based “on a realistic view of 
the entire transaction.” 1 B. Bittker, Federal Taxation of 
Income, Estates and Gifts 1i4.3.5, p. 4-52 (1981).

Viewing the exchange in this case as an integrated whole, 
we are unable to accept the Commissioner’s prereorganiza-
tion analogy. The analogy severs the payment of boot from 
the context of the reorganization. Indeed, only by straining 
to abstract the payment of boot from the context of the over-
all exchange, and thus imagining that Basin made a distribu-
tion to the taxpayer independently of NL’s planned acqui-
sition, can we reach the rather counterintuitive conclusion 
urged by the Commissioner—that the taxpayer suffered no 
meaningful reduction in his ownership interest as a result of 
the cash payment. We conclude that such a limited view of 
the transaction is plainly inconsistent with the statute’s direc-
tion that we look to the effect of the entire exchange.

The prereorganization analogy is further flawed in that it 
adopts an overly expansive reading of § 356(a)(2). As the 
Court of Appeals recognized, adoption of the prereorganiza-
tion approach would “result in ordinary income treatment in 
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most reorganizations because corporate boot is usually dis-
tributed pro rata to the shareholders of the target corpora-
tion.” 828 F. 2d, at 227; see also Golub, “Boot” in Reorga-
nizations—The Dividend Equivalency Test of Section 356(a) 
(2), 58 Taxes 904, 911 (1980); Note, 20 Boston College L. 
Rev. 601, 612 (1979). Such a reading of the statute would 
not simply constitute a return to the widely criticized “auto-
matic dividend rule” (at least as to cases involving a pro rata 
payment to the shareholders of the acquired corporation), see 
n. 8, supra, but also would be contrary to our standard ap-
proach to construing such provisions. The requirement of 
§ 356(a)(2) that boot be treated as dividend in some circum-
stances is an exception from the general rule authorizing cap-
ital gains treatment for boot. In construing provisions such 
as § 356, in which a general statement of policy is qualified by 
an exception, we usually read the exception narrowly in 
order to preserve the primary operation of the provision. 
See Phillips, Inc. n . Walling, 324 U. S. 490, 493 (1945) (“To 
extend an exemption to other than those plainly and unmis-
takably within its terms and spirit is to abuse the interpreta-
tive process and to frustrate the announced will of the peo-
ple”). Given that Congress has enacted a general rule that 
treats boot as capital gain, we should not eviscerate that leg-
islative judgment through an expansive reading of a some-
what ambiguous exception.

The postreorganization approach adopted by the Tax Court 
and the Court of Appeals is, in our view, preferable to the 
Commissioner’s approach. Most significantly, this approach 
does a far better job of treating the payment of boot as a com-
ponent of the overall exchange. Unlike the prereorganiza-
tion view, this approach acknowledges that there would have 
been no cash payment absent the exchange and also that, by 
accepting the cash payment, the taxpayer experienced a 
meaningful reduction in his potential ownership interest.

Once the postreorganization approach is adopted, the re-
sult in this case is pellucidly clear. Section 302(a) of the 
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Code provides that if a redemption fits within any one of the 
four categories set out in § 302(b), the redemption “shall be 
treated as a distribution in part or full payment in exchange 
for the stock,” and thus not regarded as a dividend. As the 
Tax Court and the Court of Appeals correctly determined, 
the hypothetical postreorganization redemption by NL of a 
portion of the taxpayer’s shares satisfies at least one of the 
subsections of § 302(b).8 In particular, the safe harbor pro-
visions of subsection (b)(2) provide that redemptions in which 
the taxpayer relinquishes more than 20% of his or her share 
of the corporation’s voting stock and retains less than 50% of 
the voting stock after the redemption shall not be treated as 
distributions of a dividend. See n. 6, supra. Here, we 
treat the transaction as though NL redeemed 125,000 shares 
of its common stock (i. e., the number of shares of NL com-
mon stock forgone in favor of the boot) in return for a cash 
payment to the taxpayer of $3,250,000 (i. e., the amount of 
the boot). As a result of this redemption, the taxpayer’s in-
terest in NL was reduced from 1.3% of the outstanding com-
mon stock to 0.9%. See 86 T. C., at 153. Thus, the tax-
payer relinquished approximately 29% of his interest in NL 
and retained less than a 1% voting interest in the corporation 
after the transaction, easily satisfying the “substantially dis-
proportionate” standards of § 302(b)(2). We accordingly con-
clude that the boot payment did not have the effect of a divi-
dend and that the payment was properly treated as capital 
gain.

Ill
The Commissioner objects to this “recasting [of] the 

merger transaction into a form different from that entered 

8 Because the mechanical requirements of subsection (b)(2) are met, we 
need not decide whether the hypothetical redemption might also qualify for 
capital gains treatment under the general “not essentially equivalent to a 
dividend” language of subsection (b)(1). Subsections (b)(3) and (b)(4), 
which deal with redemptions of all of the shareholder’s stock and with par-
tial liquidations, respectively, are not at issue in this case.
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into by the parties,” Brief for Petitioner 11, and argues that 
the Court of Appeals’ formal adherence to the principles 
embodied in §302 forced the court to stretch to “find a 
redemption to which to apply them, since the merger trans-
action entered into by the parties did not involve a redemp-
tion,” id., at 28. There are a number of sufficient responses 
to this argument. We think it first worth emphasizing that 
the Commissioner overstates the extent to which the re-
demption is imagined. As the Court of Appeals for the Fifth 
Circuit noted in Shimberg, “[t]he theory behind tax-free cor-
porate reorganizations is that the transaction is merely ‘a 
continuance of the proprietary interests in the continuing en-
terprise under modified corporate form.’ Lewis v. Commis-
sioner of Internal Revenue, 176 F. 2d 646, 648 (CAI 1949); 
Treas. Reg. § 1.368-l(b). See generally Cohen, Conglomer-
ate Mergers and Taxation, 55 A. B. A. J. 40 (1969).” 577 F. 
2d, at 288. As a result, the boot-for-stock transaction can be 
viewed as a partial repurchase of stock by the continuing cor-
porate enterprise—i. e., as a redemption. It is, of course, 
true that both the prereorganization and postreorganization 
analogies are somewhat artificial in that they imagine that 
the redemption occurred outside the confines of the actual re-
organization. However, if forced to choose between the two 
analogies, the postreorganization view is the less artificial. 
Although both analogies “recast the merger transaction,” the 
postreorganization view recognizes that a reorganization has 
taken place, while the prereorganization approach recasts the 
transaction to the exclusion of the overall exchange.

Moreover, we doubt that abandoning the prereorganiza-
tion and postreorganization analogies and the principles of 
§302 in favor of a less artificial understanding of the trans-
action would lead to a result different from that reached by 
the Court of Appeals. Although the statute is admittedly 
ambiguous and the legislative history sparse, we are per-
suaded—even without relying on §302—that Congress did 
not intend to except reorganizations such as that at issue 
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here from the general rule allowing capital gains treatment 
for cash boot. 26 U. S. C. § 356(a)(1). The legislative his-
tory of § 356(a)(2), although perhaps generally “not illuminat-
ing,” Estate of Bedford, 325 U. S., at 290, suggests that Con-
gress was primarily concerned with preventing corporations 
from “siphon[ing] off” accumulated earnings and profits at a 
capital gains rate through the ruse of a reorganization. See 
Golub, 58 Taxes, at 905. This purpose is not served by deny-
ing capital gains treatment in a case such as this in which the 
taxpayer entered into an arm’s-length transaction with a cor-
poration in which he had no prior interest, exchanging his 
stock in the acquired corporation for less than a 1% interest 
in the acquiring corporation and a substantial cash boot.

Section 356(a)(2) finds its genesis in § 203(d)(2) of the Reve-
nue Act of 1924. See 43 Stat. 257. Although modified 
slightly over the years, the provisions are in relevant sub-
stance identical. The accompanying House Report asserts 
that §203(d)(2) was designed to “preven[t] evasion.” H. R. 
Rep. No. 179, 68th Cong., 1st Sess., 15 (1924). Without fur-
ther explication, both the House and Senate Reports simply 
rely on an example to explain, in the words of both Reports, 
“[t]he necessity for this provision.” Ibid.; S. Rep. No. 398, 
68th Cong., 1st Sess., 16 (1924). Significantly, the example 
describes a situation in which there was no change in the 
stockholders’ relative ownership interests, but merely the 
creation of a wholly owned subsidiary as a mechanism for 
making a cash distribution to the shareholders:

“Corporation A has capital stock of $100,000, and earn-
ings and profits accumulated since March 1, 1913, of 
$50,000. If it distributes the $50,000 as a dividend to its 
stockholders, the amount distributed will be taxed at the 
full surtax rates.

“On the other hand, Corporation A may organize Cor-
poration B, to which it transfers all its assets, the consid-
eration for the transfer being the issuance by B of all its 
stock and $50,000 in cash to the stockholders of Corpora-
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tion A in exchange for their stock in Corporation A. 
Under the existing law, the $50,000 distributed with the 
stock of Corporation B would be taxed, not as a divi-
dend, but as a capital gain, subject only to the 12% per 
cent rate. The effect of such a distribution is obviously 
the same as if the corporation had declared out as a divi-
dend its $50,000 earnings and profits. If dividends are 
to be subject to the full surtax rates, then such an 
amount so distributed should also be subject to the sur-
tax rates and not to the 12% per cent rate on capital 
gain.” Ibid.; H. R. Rep. No. 179, at 15.

The “effect” of the transaction in this example is to transfer 
accumulated earnings and profits to the shareholders without 
altering their respective ownership interests in the continu-
ing enterprise.

Of course, this example should not be understood as ex-
haustive of the proper applications of § 356(a)(2). It is none-
theless noteworthy that neither the example, nor any other 
legislative source, evinces a congressional intent to tax boot 
accompanying a transaction that involves a bona fide ex-
change between unrelated parties in the context of a reorga-
nization as though the payment was in fact a dividend. To 
the contrary, the purpose of avoiding tax evasion suggests 
that Congress did not intend to impose an ordinary income 
tax in such cases. Moreover, the legislative history of § 302 
supports this reading of § 356(a)(2) as well. In explaining 
the “essentially equivalent to a dividend” language of §302 
(b)(1)—language that is certainly similar to the “has the ef-
fect ... of a dividend” language of § 356(a)(2)—the Senate 
Finance Committee made clear that the relevant inquiry is 
“whether or not the transaction by its nature may properly 
be characterized as a sale of stock . . . .” S. Rep. No. 1622, 
83d Cong., 2d Sess., 234 (1954); cf. United States v. Davis, 
397 U. S., at 311.

Examining the instant transaction in light of the purpose of 
§ 356(a)(2), the boot-for-stock exchange in this case “may 
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properly be characterized as a sale of stock.” Significantly, 
unlike traditional single corporation redemptions and unlike 
reorganizations involving commonly owned corporations, 
there is little risk that the reorganization at issue was used as 
a ruse to distribute a dividend. Rather, the transaction ap-
pears in all respects relevant to the narrow issue before us to 
have been comparable to an arm’s-length sale by the tax-
payer to NL. This conclusion, moreover, is supported by 
the findings of the Tax Court. The court found that “[t]here 
is not the slightest evidence that the cash payment was a con-
cealed distribution from BASIN.” 86 T. C., at 155. As the 
Tax Court further noted, Basin lacked the funds to make 
such a distribution:

“Indeed, it is hard to conceive that such a possibility 
could even have been considered, for a distribution of 
that amount was not only far in excess of the accumu-
lated earnings and profits ($2,319,611), but also of the 
total assets of BASIN ($2,758,069). In fact, only if one 
takes into account unrealized appreciation in the value 
of BASIN’s assets, including good will and/or going- 
concern value, can one possibly arrive at $3,250,000. 
Such a distribution could only be considered as the 
equivalent of a complete liquidation of BASIN . . . .” 
Ibid.9

In this context, even without relying on § 302 and the post-
reorganization analogy, we conclude that the boot is better 
characterized as a part of the proceeds of a sale of stock than 

9 The Commissioner maintains that Basin “could have distributed a divi-
dend in the form of its own obligation (see, e. g., I. R. C. § 312(a)(2)) or it 
could have borrowed funds to distribute a dividend.” Reply Brief for Peti-
tioner 7. Basin’s financial status, however, is nonetheless strong support 
for the Tax Court’s conclusion that the cash payment was not a concealed 
dividend.
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as a proxy for a dividend. As such, the payment qualifies for 
capital gains treatment.

The judgment of the Court of Appeals is accordingly

Affirmed.

Justi ce  White , dissenting.
The question in this case is whether the cash payment of 

$3,250,000 by N. L. Industries, Inc. (NL) to Donald Clark, 
which he received in the April 18, 1979, merger of Basin 
Surveys, Inc. (Basin), into N. L. Acquisition Corporation 
(NLAC), had the effect of a distribution of a dividend under 
the Internal Revenue Code of 1954, 26 U. S. C. § 356(a)(2) 
(1976 ed.), to the extent of Basin’s accumulated undistributed 
earnings and profits. Petitioner, the Commissioner of Inter-
nal Revenue (Commissioner), made this determination, tax-
ing the sum as ordinary income, to find a 1979 tax deficiency 
of $972,504.74. The Court of Appeals disagreed, stating 
that because the cash payment resembles a hypothetical 
stock redemption from NL to Clark, the amount is taxable 
as capital gain. 828 F. 2d 221 (CA4 1987). Because the 
majority today agrees with that characterization, in spite of 
Clark’s explicit refusal of the stock-for-stock exchange imag-
ined by the Court of Appeals and the majority, and because 
the record demonstrates, instead, that the transaction before 
us involved a boot distribution that had “the effect of the dis-
tribution of a dividend” under § 356(a)(2)—and hence prop-
erly alerted the Commissioner to Clark’s tax deficiency—I 
dissent.

The facts are stipulated. Basin, Clark, NL, and NLAC 
executed an Agreement and Plan of Merger dated April 3, 
1979, which provided that on April 18, 1979, Basin would 
merge with NLAC. The statutory merger, which occurred 
pursuant to §§ 368(a)(1)(A) and (a)(2)(D) of the Code, and 
therefore qualified for tax-free reorganization status under 
§ 354(a)(1), involved the following terms: Each outstand-
ing share of NLAC stock remained outstanding; each out-
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standing share of Basin common stock was exchanged for 
$56,034,482 cash and 5,172.4137 shares of NL common stock; 
and each share of Basin common stock held by Basin was can-
celed. NLAC’s name was amended to Basin Surveys, Inc. 
The Secretary of State of West Virginia certified that the 
merger complied with West Virginia law. Clark, the owner 
of all 58 outstanding shares of Basin, received $3,250,000 in 
cash and 300,000 shares of NL stock. He expressly refused 
NL’s alternative of 425,000 shares of NL common stock with-
out cash. See App. 56-59.

Congress enacted § 354(a)(1) to grant favorable tax treat-
ment to specific corporate transactions (reorganizations) that 
involve the exchange of stock or securities solely for other 
stock or securities. See Paulsen n . Commissioner, 469 
U. S. 131,136 (1985) (citing Treas. Reg. § 1.368-l(b), 26 CFR 
§ 1.368-l(b) (1984), and noting the distinctive feature of such 
reorganizations, namely, continuity of interests). Clark’s 
“triangular merger” of Basin into NL’s subsidiary NLAC 
qualified as one such tax-free reorganization, pursuant to 
§ 368(a)(2)(D). Because the stock-for-stock exchange was 
supplemented with a cash payment, however, § 356(a)(1) re-
quires that “the gain, if any, to the recipient shall be recog-
nized, but in an amount not in excess of the sum of such 
money and the fair market value of such other property.” 
Because this provision permitted taxpayers to withdraw 
profits during corporate reorganizations without declaring a 
dividend, Congress enacted § 356(a)(2), which states that 
when an exchange has “the effect of the distribution of a 
dividend,” boot must be treated as a dividend, and taxed as 
ordinary income, to the extent of the distributee’s “ratable 
share of the undistributed earnings and profits of the cor-
poration. . . .” Ibid.; see also H. R. Rep. No. 179, 68th 
Cong., 1st Sess., 15 (1924) (illustration of §356(a)(2)’s 
purpose to frustrate evasion of dividend taxation through 
corporate reorganization distributions); S. Rep. No. 398, 68th 
Cong., 1st Sess., 16 (1924) (same).
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Thus the question today is whether the cash payment to 
Clark had the effect of a distribution of a dividend. We sup-
plied the straightforward answer in United States v. Davis, 
397 U. S. 301, 306, 312 (1970), when we explained that a pro 
rata redemption of stock by a corporation is “essentially 
equivalent” to a dividend. A pro rata distribution of stock, 
with no alteration of basic shareholder relationships, is the 
hallmark of a dividend. This was precisely Clark’s gain. As 
sole shareholder of Basin, Clark necessarily received a pro 
rata distribution of moneys that exceeded Basin’s undistrib-
uted earnings and profits of $2,319,611. Because the merger 
and cash obligation occurred simultaneously on April 18, 
1979, and because the statutory merger approved here as-
sumes that Clark’s proprietary interests continue in the re-
structured NLAC, the exact source of the pro rata boot pay-
ment is immaterial, which truth Congress acknowledged by 
requiring only that an exchange have the effect of a dividend 
distribution.

To avoid this conclusion, the Court of Appeals—approved 
by the majority today—recast the transaction as though the 
relevant distribution involved a single corporation’s (NL’s) 
stock redemption, which dividend equivalency is determined 
according to §302 of the Code. Section 302 shields distri-
butions from dividend taxation if the cash redemption is 
accompanied by sufficient loss of a shareholder’s percentage 
interest in the corporation. The Court of Appeals hypothe-
sized that Clark completed a pure stock-for-stock reorganiza-
tion, receiving 425,000 NL shares, and thereafter redeemed 
125,000 of these shares for his cash earnings of $3,250,000. 
The sum escapes dividend taxation because Clark’s interest 
in NL theoretically declined from 1.3% to 0.92%, adequate to 
trigger § 302(b)(2) protection. Transporting §302 from its 
purpose to frustrate shareholder sales of equity back to their 
own corporation, to § 356(a)(2)’s reorganization context, how-
ever, is problematic. Neither the majority nor the Court of 
Appeals explains why § 302 should obscure the core attribute 
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of a dividend as a pro rata distribution to a corporation’s 
shareholders;1 nor offers insight into the mechanics of valu-
ing hypothetical stock transfers and equity reductions; nor 
answers the Commissioner’s observations that the sole share-
holder of an acquired corporation will always have a smaller 
interest in the continuing enterprise when cash payments 
combine with a stock exchange. Last, the majority and the 
Court of Appeals’ recharacterization of market happenings 
describes the exact stock-for-stock exchange, without a cash 
supplement, that Clark refused when he agreed to the 
merger.

Because the parties chose to structure the exchange as 
a tax-free reorganization under § 354(a)(1), and because the 
pro rata distribution to Clark of $3,250,000 during this re-
organization had the effect of a dividend under § 356(a)(2), 
I dissent.1 2

1 The Court of Appeals’ zeal to excoriate the “automatic dividend rule” 
leads to an opposite rigidity—an automatic nondividend rule, even for pro 
rata boot payments. Any significant cash payment in a stock-for-stock ex-
change distributed to a sole shareholder of an acquired corporation will 
automatically receive capital gains treatment. Section 356(a)(2)’s excep-
tion for such payments that have attributes of a dividend disappears. 
Congress did not intend to handicap the Commissioner and courts with 
either absolute; instead, § 356(a)(1) instructs courts to make fact-specific 
inquiries into whether boot distributions accompanying corporate reorga-
nizations occur on a pro rata basis to shareholders of the acquired corpora-
tion, and thus threaten a bailout of the transferor corporation’s earnings 
and profits escaping a proper dividend tax treatment.

2 The majority’s alternative holding that no statutory merger occurred 
at all—rather a taxable sale—is difficult to understand: All parties stipu-
late to the merger, which, in turn, was approved under West Virginia law; 
and Congress endorsed exactly such tax-free corporate transactions pursu-
ant to its § 368(a)(1) reorganization regime. However apt the speculated 
sale analogy may be, if the April 3 Merger Agreement amounts to a sale of 
Clark’s stock to NL, and not the intended merger, Clark would be subject 
to taxation on his full gain of over $10 million. The fracas over tax treat-
ment of the cash boot would be irrelevant.
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UNITED STATES DEPARTMENT OF JUSTICE et  al . v . 
REPORTERS COMMITTEE FOR FREEDOM

OF THE PRESS et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 87-1379. Argued December 7, 1988—Decided March 22, 1989

On the basis of information provided by local, state, and federal law en-
forcement agencies, the Federal Bureau of Investigation (FBI) compiles 
and maintains criminal identification records or “rap sheets” on millions 
of persons, which contain descriptive information as well as a history of 
arrests, charges, convictions, and incarcerations. After the FBI denied 
Freedom of Information Act (FOIA) requests by respondents, a CBS 
news correspondent and the Reporters Committee for Freedom of the 
Press, they filed suit in the District Court seeking the rap sheet for 
one Charles Medico insofar as it contained “matters of public record.” 
Since the Pennsylvania Crime Commission had identified Medico’s family 
company as a legitimate business dominated by organized crime figures, 
and since the company allegedly had obtained a number of defense con-
tracts as a result of an improper arrangement with a corrupt Congress-
man, respondents asserted that a record of financial crimes by Medico 
would potentially be a matter of public interest. Petitioner Department 
of Justice responded that it had no record of such crimes, but refused to 
confirm or deny whether it had any information concerning nonfinancial 
crimes by Medico. The court granted summary judgment for the De-
partment, holding, inter alia, that the rap sheet was protected by Ex-
emption 7(C) of the FOIA, which excludes from that statute’s disclosure 
requirements records or information compiled for law enforcement pur-
poses “to the extent that the production of such [materials] . . . could 
reasonably be expected to constitute an unwarranted invasion of per-
sonal privacy.” The Court of Appeals reversed and remanded, holding, 
among other things, that district courts should limit themselves in this 
type of case to making the factual determination whether the subject’s 
legitimate privacy interest in his rap sheet is outweighed by the public 
interest in disclosure because the original information appears on the 
public record.

Held: Disclosure of the contents of an FBI rap sheet to a third party 
“could reasonably be expected to constitute an unwarranted invasion of 
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personal privacy” within the meaning of Exemption 7(C) and therefore is 
prohibited by that Exemption. Pp. 762-780.

(a) Medico’s interest in the nondisclosure of any rap sheet the FBI 
might have on him is the sort of “Personal privacy” interest that Con-
gress intended the Exemption to protect. Pp. 762-771.

(b) Whether disclosure of a private document is “warranted” within 
the meaning of the Exemption turns upon the nature of the requested 
document and its relationship to the FOIA’s central purpose of exposing 
to public scrutiny official information that sheds light on an agency’s per-
formance of its statutory duties, rather than upon the particular purpose 
for which the document is requested or the identity of the requesting 
party. The statutory purpose is not fostered by disclosure of informa-
tion about private citizens that is accumulated in various governmental 
files but that reveals little or nothing about an agency’s own conduct. 
Pp. 771-775.

(c) In balancing the public interest in disclosure against the interest 
Congress intended Exemption 7(C) to protect, a categorical decision is 
appropriate and individual circumstances may be disregarded when a 
case fits into the genus in which the balance characteristically tips in 
one direction. Cf. FTC v. Grolier Inc., 462 U. S. 19, 27-28; NLRB v. 
Robbins Tire & Rubber Co., 437 U. S. 214, 224. Id., at 223-224, dis-
approved to the extent that it read the Exemption’s “an unwarranted 
invasion” phrase to require ad hoc balancing. Where, as here, the sub-
ject of a rap sheet is a private citizen and the information is in the Gov-
ernment’s control as a compilation, rather than as a record of what the 
Government is up to, the privacy interest in maintaining the rap sheet’s 
“practical obscurity” is always at its apex while the FOIA-based public 
interest in disclosure is at its nadir. Thus, as a categorical matter, rap 
sheets are excluded from disclosure by the Exemption in such circum-
stances. Pp. 776-780.

259 U. S. App. D. C. 426, 816 F. 2d 730, and 265 U. S. App. D. C. 365, 831 
F. 2d 1124, reversed.

Ste ve ns , J., delivered the opinion of the Court, in which Rehnq uis t , 
C. J., and Whit e , Marsh al l , O’Con no r , Scal ia , and Kenne dy , JJ., 
joined. Black mun , J., filed an opinion concurring in the judgment, in 
which Bren nan , J., joined, post, p. 780.

Roy T. Englert, Jr., argued the cause for petitioners. 
With him on the briefs were Solicitor General Fried, As-
sistant Attorney General Bolton, Deputy Solicitor General 
Cohen, Leonard Schaitman, and John F. Daly.
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Kevin T. Baine argued the cause for respondents. With 
him on the brief was Paul Mogin.*

Just ice  Ste ven s  delivered the opinion of the Court.
The Federal Bureau of Investigation (FBI) has accumu-

lated and maintains criminal identification records, some-
times referred to as “rap sheets,” on over 24 million persons. 
The question presented by this case is whether the disclosure 
of the contents of such a file to a third party “could reason-
ably be expected to constitute an unwarranted invasion of 
personal privacy” within the meaning of the Freedom of In-
formation Act (FOIA), 5 U. S. C. § 552(b)(7)(C) (1982 ed., 
Supp. V).

I

In 1924 Congress appropriated funds to enable the Depart-
ment of Justice (Department) to establish a program to col-
lect and preserve fingerprints and other criminal identifica-
tion records. 43 Stat. 217. That statute authorized the 
Department to exchange such information with “officials of 
States, cities and other institutions.” Ibid. Six years later 
Congress created the FBI’s identification division, and gave 
it responsibility for “acquiring, collecting, classifying, and 
preserving criminal identification and other crime records 
and the exchanging of said criminal identification records 
with the duly authorized officials of governmental agencies, 

* Robert R. Belair and Cathy Cravens Snell filed a brief for Search 
Group, Inc., et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American 
Newspaper Publishers Association et al. by Richard J. Ovelmen and 
Laura Besvinick; for the National Association of Retired Federal Employ-
ees by Joseph B. Scott and Michael J. Kator; and for Public Citizen et al. 
by Patti A. Goldman, Alan B. Morrison, and Eric R. Glitzenstein.

Briefs of amici curiae were filed for the State of California by John K. 
Van de Kamp, Attorney General, N. Eugene Hill, Assistant Attorney 
General, Paul H. Dobson, Supervising Deputy Attorney General, and 
Ramon M. de la Guardia, Deputy Attorney General; and for the American 
Civil Liberties Union by John A. Powell.
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of States, cities, and penal institutions.” Ch. 455, 46 Stat. 
554 (codified at 5 U. S. C. §340 (1934 ed.)); see 28 U. S. C. 
§ 534(a)(4) (providing for exchange of rap-sheet information 
among “authorized officials of the Federal Government, the 
States, cities, and penal and other institutions”). Rap sheets 
compiled pursuant to such authority contain certain descrip-
tive information, such as date of birth and physical charac-
teristics, as well as a history of arrests, charges, convictions, 
and incarcerations of the subject. Normally a rap sheet is 
preserved until its subject attains age 80. Because of the 
volume of rap sheets, they are sometimes incorrect or incom-
plete and sometimes contain information about other persons 
with similar names.

The local, state, and federal law enforcement agencies 
throughout the Nation that exchange rap-sheet data with the 
FBI do so on a voluntary basis. The principal use of the 
information is to assist in the detection and prosecution of 
offenders; it is also used by courts and corrections officials in 
connection with sentencing and parole decisions. As a mat-
ter of executive policy, the Department has generally treated 
rap sheets as confidential and, with certain exceptions, has 
restricted their use to governmental purposes. Consistent 
with the Department’s basic policy of treating these records 
as confidential, Congress in 1957 amended the basic statute 
to provide that the FBI’s exchange of rap-sheet information 
with any other agency is subject to cancellation “if dissemina-
tion is made outside the receiving departments or related 
agencies.” 71 Stat. 61; see 28 U. S. C. § 534(b).

As a matter of Department policy, the FBI has made two 
exceptions to its general practice of prohibiting unofficial 
access to rap sheets. First, it allows the subject of a rap 
sheet to obtain a copy, see 28 CFR §§ 16.30-16.34 (1988); and 
second, it occasionally allows rap sheets to be used in the 
preparation of press releases and publicity designed to assist 
in the apprehension of wanted persons or fugitives. See 
§ 20.33(a)(4).
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In addition, on three separate occasions Congress has 
expressly authorized the release of rap sheets for other 
limited purposes. In 1972 it provided for such release to 
officials of federally chartered or insured banking institu-
tions and “if authorized by State statute and approved by the 
Attorney General, to officials of State and local governments 
for purposes of employment and licensing . . . .” 86 Stat. 
1115. In 1975, in an amendment to the Securities Exchange 
Act of 1934, Congress permitted the Attorney General to 
release rap sheets to self-regulatory organizations in the 
securities industry. See 15 U. S. C. §78q(f)(2) (1982 ed., 
Supp V). And finally, in 1986 Congress authorized release 
of criminal-history information to licensees or applicants be-
fore the Nuclear Regulatory Commission. See 42 U. S. C. 
§ 2169(a). These three targeted enactments—all adopted 
after the FOIA was passed in 1966—are consistent with the 
view that Congress understood and did not disapprove the 
FBI’s general policy of treating rap sheets as nonpublic 
documents.

Although much rap-sheet information is a matter of public 
record, the availability and dissemination of the actual rap 
sheet to the public is limited. Arrests, indictments, convic-
tions, and sentences are public events that are usually 
documented in court records. In addition, if a person’s en-
tire criminal history transpired in a single jurisdiction, all of 
the contents of his or her rap sheet may be available upon re-
quest in that jurisdiction. That possibility, however, is 
present in only three States.1 All of the other 47 States 
place substantial restrictions on the availability of criminal-
history summaries even though individual events in those 
summaries are matters of public record. Moreover, even 
in Florida, Wisconsin, and Oklahoma, the publicly available * 

’See Fla. Stat. §943.053(3) (1987); Wis. Stat. §19.35 (1987-1988); and 
Okla. Stat., Tit. 51, §24A.8 (Supp. 1988).
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summaries may not include information about out-of-state 
arrests or convictions.2

II
The statute known as the FOIA is actually a part of the 

Administrative Procedure Act (APA). Section 3 of the APA 
as enacted in 1946 gave agencies broad discretion concerning 
the publication of governmental records.3 In 1966 Congress 
amended that section to implement “ ‘a general philosophy of 
full agency disclosure.”’4 The amendment required agen-
cies to publish their rules of procedure in the Federal Regis-
ter, 5 U. S. C. § 552(a)(1)(C), and to make available for public 
inspection and copying their opinions, statements of policy, 
interpretations, and staff manuals and instructions that are 
not published in the Federal Register, § 552(a)(2). In addi-
tion, § 552(a)(3) requires every agency “upon any request for

2The brief filed on behalf of Search Group, Inc., and other amici curiae 
contains the following summary description of the dissemination policies in 
47 States:
“Conviction data, although generally unavailable to the public, is often 
available to governmental non-criminal justice agencies and even private 
employers. In general, conviction data is far more available outside the 
criminal justice system than is nonconviction data. By contrast, in all 47 
states nonconviction data cannot be disclosed at all for non-criminal justice 
purposes, or may be disclosed only in narrowly defined circumstances, for 
specified purposes.” Brief for Search Group, Inc., et al. as amici curiae 
40 (footnotes omitted); see also Brief for Petitioner 27, n. 13.

A number of States, while requiring disclosure of police blotters and 
event-based information, deny the public access to personal arrest data 
such as rap sheets. See Houston Chronicle Publishing Co. v. Houston, 
531 S. W. 2d 177 (Tex. Civ. App. 1975), aff’d, 536 S. W. 2d 559 (Tex. 1976); 
Stephens v. Van Arsdale, 227 Kan. 676, 608 P. 2d 972 (1980).

8 “The section was plagued with vague phrases, such as that exempting 
from disclosure ‘any function of the United States requiring secrecy in the 
public interest.’ Moreover, even ‘matters of official record’ were only to 
be made available to ‘persons properly and directly concerned’ with the in-
formation. And the section provided no remedy for wrongful withholding 
of information.” EPA v. Mink, 410 U. S. 73, 79 (1973).

4 Department of Air Force v. Rose, 425 U. S. 352, 360 (1976) (quoting 
S. Rep. No. 813, 89th Cong., 1st Sess., 3 (1965)).
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records which . . . reasonably describes such records” to 
make such records “promptly available to any person.”5 If 
an agency improperly withholds any documents, the district 
court has jurisdiction to order their production. Unlike the 
review of other agency action that must be upheld if sup-
ported by substantial evidence and not arbitrary or capri-
cious, the FOIA expressly places the burden “on the agency 
to sustain its action” and directs the district courts to “deter-
mine the matter de novo.”6

Congress exempted nine categories of documents from the 
FOIA’s broad disclosure requirements. Three of those ex-
emptions are arguably relevant to this case. Exemption 3 
applies to documents that are specifically exempted from 
disclosure by another statute. § 552(b)(3). Exemption 6 
protects “personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarran-
ted invasion of personal privacy.” § 552(b)(6).7 Exemption 

5 Title 5 U. S. C. § 552(a)(3) provides:
“Except with respect to the records made available under paragraphs (1) 

and (2) of this subsection, each agency, upon any request for records which 
(A) reasonably describes such records and (B) is made in accordance with 
published rules*  stating the time, place, fees (if any), and procedures to be 
followed, shall make the records promptly available to any person.”

6 Section 552(a)(4)(B) provides:
“(B) On complaint, the district court . . . has jurisdiction to enjoin the 

agency from withholding agency records and to order the production of any 
agency records improperly withheld from the complainant. In such a case 
the court shall determine the matter de novo, and may examine the con-
tents of such agency records in camera to determine whether such records 
or any part thereof shall be withheld under any of the exemptions set forth 
in subsection (b) of this section, and the burden is on the agency to sustain 
its action.”

7 Congress employed similar language earlier in the statute to authorize 
an agency to delete identifying details that might otherwise offend an indi-
vidual’s privacy:
“To the extent required to prevent a clearly unwarranted invasion of per-
sonal privacy, an agency may delete identifying details when it makes 
available or publishes an opinion, statement of policy, interpretation, or 
staff manual or instruction.” § 552(a)(2).
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7(C) excludes records or information compiled for law en-
forcement purposes, “but only to the extent that the produc-
tion of such [materials] . . . could reasonably be expected to 
constitute an unwarranted invasion of personal privacy.” 
§ 552(b)(7)(C).

Exemption 7(C)’s privacy language is broader than the 
comparable language in Exemption 6 in two respects. First, 
whereas Exemption 6 requires that the invasion of privacy be 
“clearly unwarranted,” the adverb “clearly” is omitted from 
Exemption 7(C). This omission is the product of a 1974 
amendment adopted in response to concerns expressed by 
the President.8 Second, whereas Exemption 6 refers to 
disclosures that “would constitute” an invasion of privacy, 
Exemption 7(C) encompasses any disclosure that “could rea-
sonably be expected to constitute” such an invasion. This 
difference is also the product of a specific amendment.9 
Thus, the standard for evaluating a threatened invasion of 
privacy interests resulting from the disclosure of records 
compiled for law enforcement purposes is somewhat broader 
than the standard applicable to personnel, medical, and simi-
lar files.

8 See 120 Cong. Rec. 33158-33159 and 34162-34163 (1974).
9 See 132 Cong. Rec. 27189 and 31414-31415 (1986). Although the 

move from the “would constitute” standard to the “could reasonably be ex-
pected to constitute” standard represents a considered congressional effort 
“to ease considerably a Federal law enforcement agency’s burden in invok-
ing [Exemption 7],” id., at 31424, there is no indication that the shift was 
intended to eliminate de novo review in favor of agency deference in Ex-
emption 7(C) cases. Rather, although district courts still operate under 
the general de novo review standard of 5 U. S. C. § 552(a)(4)(B), in deter-
mining the impact on personal privacy from disclosure of law enforcement 
records or information, the stricter standard of whether such disclosure 
“would” constitute an unwarranted invasion of such privacy gives way to 
the more flexible standard of whether such disclosure “could reasonably be 
expected to” constitute such an invasion.
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III

This case arises out of requests made by a CBS news cor-
respondent and the Reporters Committee for Freedom of the 
Press (respondents) for information concerning the criminal 
records of four members of the Medico family. The Pennsyl-
vania Crime Commission had identified the family’s company, 
Medico Industries, as a legitimate business dominated by or-
ganized crime figures. Moreover, the company allegedly 
had obtained a number of defense contracts as a result of an 
improper arrangement with a corrupt Congressman.

The FOIA requests sought disclosure of any arrests, in-
dictments, acquittals, convictions, and sentences of any of the 
four Medicos. Although the FBI originally denied the re-
quests, it provided the requested data concerning three of 
the Medicos after their deaths. In their complaint in the 
District Court, respondents sought the rap sheet for the 
fourth, Charles Medico (Medico), insofar as it contained “mat-
ters of public record.” App. 33.

The parties filed cross-motions for summary judgment. 
Respondents urged that any information regarding “a record 
of bribery, embezzlement or other financial crime” would po-
tentially be a matter of special public interest. Id., at 97. 
In answer to that argument, the Department advised re-
spondents and the District Court that it had no record of any 
financial crimes concerning Medico, but the Department con-
tinued to refuse to confirm or deny whether it had any in-
formation concerning nonfinancial crimes. Thus, the issue 
was narrowed to Medico’s nonfinancial-crime history insofar 
as it is a matter of public record.

The District Court granted the Department’s motion for 
summary judgment, relying on three separate grounds. 
First, it concluded that 28 U. S. C. § 534, the statute that au-
thorizes the exchange of rap-sheet information with other of-
ficial agencies, also prohibits the release of such information 
to members of the public, and therefore that Exemption 3 
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was applicable.10 11 Second, it decided that files containing rap 
sheets were included within the category of “personnel and 
medical files and similar files the disclosure of which would 
constitute an unwarranted invasion of privacy,” and there-
fore that Exemption 6 was applicable. The term “similar 
files” applied because rap-sheet information “is personal to 
the individual named therein.” App. to Pet. for Cert. 56a. 
After balancing Medico’s privacy interest against the public 
interest in disclosure, the District Court concluded that the 
invasion of privacy was “clearly unwarranted.”11 Finally, 
the court held that the rap sheet was also protected by Ex-

10 “The duty to compile such records is set forth in 28 U. S. C. § 534. 
That section provides that the Attorney General is to ‘acquire, collect, clas-
sify, and preserve identification, criminal identification, crime and other 
records’ and that he is to ‘exchange these records with, and for the official 
use of, authorized officials of the Federal Government, the States, cities, 
and penal and other institutions.’ Significantly, however, the section goes 
on to provide that ‘[t]he exchange of records authorized by [the section] is 
subject to cancellation if dissemination is made outside the receiving de-
partments or related agencies.’ Section 534(b).

“This Court is satisfied that pursuant to the above section, the informa-
tion acquired and collected by the Attorney General may be released only 
to the agencies, organizations or states set forth in that section, and may 
not be released to the general public. Thus, the information is ‘[s]pecifi- 
cally exempted from disclosure by statute [28 U. S. C. § 534]’ which ‘re-
quires that the matters be withheld from the public in such a manner as to 
leave no discretion on the issue.’ The Court therefore concludes that if the 
defendants have collected and maintained a rap sheet related to Charles 
Medico, that rap sheet is exempt from disclosure pursuant to Exemption 
3.” App. to Pet. for Cert. 55a.

11 “It seems highly unlikely that information about offenses which may 
have occurred 30 or 40 years ago, as in the case of William Medico, would 
have any relevance or public interest. The same can be said for informa-
tion relating to the arrest or conviction of persons for minor criminal of-
fenses or offenses which are completely unrelated to anything now under 
consideration by the plaintiffs. That information is personal to the third 
party (Charles Medico), and it if [sic] exists, its release would constitute ‘a 
clearly unwarranted invasion of personal privacy.’ The Court concludes 
therefore that those documents and that information are exempt from dis-
closure pursuant to 5 U. S. C. § 552(b)(6) and (7)(C).” Id., at 57a.
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emption 7(C), but it ordered the Department to file a state-
ment containing the requested data in camera to give it an 
opportunity to reconsider the issue if, after reviewing that 
statement, such action seemed appropriate. After the De-
partment made that filing, the District Court advised the 
parties that it would not reconsider the matter, but it did seal 
the in camera submission and make it part of the record on 
appeal.

The Court of Appeals reversed. 259 U. S. App. D. C. 
426, 816 F. 2d 730 (1987). It held that an individual’s privacy 
interest in criminal-history information that is a matter of 
public record was minimal at best. Noting the absence of 
any statutory standards by which to judge the public interest 
in disclosure, the Court of Appeals concluded that it should 
be bound by the state and local determinations that such in-
formation should be made available to the general public. 
Accordingly, it held that Exemptions 6 and 7(C) were inappli-
cable. It also agreed with respondents that Exemption 3 did 
not apply because 28 U. S. C. § 534 did not qualify as a stat-
ute “specifically” exempting rap sheets from disclosure.

In response to rehearing petitions advising the court that, 
contrary to its original understanding, most States had 
adopted policies of refusing to provide members of the public 
with criminal-history summaries, the Court of Appeals modi-
fied its holding. 265 U. S. App. D. C. 365, 831 F. 2d 1124 
(1987). With regard to the public interest side of the bal-
ance, the court now recognized that it could not rely upon 
state policies of disclosure. However, it adhered to its view 
that federal judges are not in a position to make “idiosyn-
cratic” evaluations of the public interest in particular disclo-
sures, see 259 U. S. App. D. C., at 437, 816 F. 2d, at 741; 
instead, it directed district courts to consider “the general 
disclosure policies of the statute.” 265 U. S. App. D. C., at 
367, 831 F. 2d, at 1126. With regard to the privacy interest 
in nondisclosure of rap sheets, the court told the District 
Court “only to make a factual determination in these kinds of 
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cases: Has a legitimate privacy interest of the subject in his 
rap sheets faded because they appear on the public record?” 
Id., at 368, 831 F. 2d, at 1127. In accordance with its initial 
opinion, it remanded the case to the District Court to deter-
mine whether the withheld information is publicly available 
at its source, and if so, whether the Department might sat-
isfy its statutory obligation by referring respondents to the 
enforcement agency or agencies that had provided the origi-
nal information.

Although he had concurred in the Court of Appeals’ origi-
nal disposition, Judge Starr dissented, expressing disagree-
ment with the majority on three points. First, he rejected 
the argument that there is no privacy interest in “cumu-
lative, indexed, computerized” data simply because the un-
derlying information is on record at local courthouses or 
police stations:

“As I see it, computerized data banks of the sort in-
volved here present issues considerably more difficult 
than, and certainly very different from, a case involving 
the source records themselves. This conclusion is but-
tressed by what I now know to be the host of state laws 
requiring that cumulative, indexed criminal history in-
formation be kept confidential, as well as by general 
Congressional indications of concern about the privacy 
implications of computerized data banks. See H. R. 
Rep. No. 1416, 93d Cong., 2d Sess. 3, 6-9 (1974), re-
printed in Legislative History of the Privacy Act of 197^, 
Source Book on Privacy, 296, 299-302 (1974).” Id., at 
369, 831 F. 2d, at 1128.

Second, Judge Starr concluded that the statute required 
the District Court to make a separate evaluation of the public 
interest in disclosure depending upon the kind of use that 
would be made of the information and the identity of the 
subject:
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“Although there may be no public interest in disclosure 
of the FBI rap sheet of one’s otherwise inconspicuously 
anonymous next-door neighbor, there may be a signifi-
cant public interest—one that overcomes the substantial 
privacy interest at stake—in the rap sheet of a public fig-
ure or an official holding high governmental office. For 
guidance in fleshing out that analysis, it seems sensible 
to me to draw upon the substantial body of defamation 
law dealing with ‘public personages.’” Id., at 370, 831 
F. 2d, at 1129.

Finally, he questioned the feasibility of requiring the De-
partment to determine the availability of the requested mate-
rial at its source, and expressed concern that the majority’s 
approach departed from the original purpose of the FOIA 
and threatened to convert the Federal Government into a 
clearinghouse for personal information that had been col-
lected about millions of persons under a variety of different 
situations:

“We are now informed that many federal agencies collect 
items of information on individuals that are ostensibly 
matters*  of public record. For example, Veterans Ad-
ministration and Social Security records include birth 
certificates, marriage licenses, and divorce decrees 
(which may recite findings of fault); the Department of 
Housing and Urban Development maintains data on mil-
lions of home mortgages that are presumably ‘public 
records’ at county clerks’ offices. . . . Under the major-
ity’s approach, in the absence of state confidentiality 
laws, there would appear to be a virtual per se rule re-
quiring all such information to be released. The federal 
government is thereby transformed in one fell swoop 
into the clearinghouse for highly personal information, 
releasing records on any person, to any requester, for 
any purpose. This Congress did not intend.” Id., at 
371, 831 F. 2d, at 1130 (emphasis in original).
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The Court of Appeals denied rehearing en banc, with four 
judges dissenting. App. to Pet. for Cert. 64a-66a. Because 
of the potential effect of the Court of Appeals’ opinion on val-
ues of personal privacy, we granted certiorari. 485 U. S. 
1005 (1988). We now reverse.12

IV

Exemption 7(C) requires us to balance the privacy interest 
in maintaining, as the Government puts it, the “practical ob-
scurity” of the rap sheets against the public interest in their 
release.

The preliminary question is whether Medico’s interest in 
the nondisclosure of any rap sheet the FBI might have on him 
is the sort of “personal privacy” interest that Congress in-
tended Exemption 7(C) to protect.13 As we have pointed out 
before, “[t]he cases sometimes characterized as protecting 
‘privacy’ have in fact involved at least two different kinds of 
interests. One is the individual interest in avoiding disclo-
sure of personal matters, and another is the interest in inde-
pendence in making certain kinds of important decisions.” 
Whalen v. Roe, 429 U. S. 589, 598-600 (1977) (footnotes 
omitted). Here, the former interest, “in avoiding disclosure 
of personal matters,” is implicated. Because events summa-
rized in a rap sheet have been previously disclosed to the 
public, respondents contend that Medico’s privacy interest in 
avoiding disclosure of a federal compilation of these events

12 Because Exemption 7(C) covers this case, there is no occasion to ad-
dress the application of Exemption 6.

13 The question of the statutory meaning of privacy under the FOIA is, of 
course, not the same as the question whether a tort action might lie for 
invasion of privacy or the question whether an individual’s interest in pri-
vacy is protected by the Constitution. See, e. g., Cox Broadcasting Corp. 
v. Cohn, 420 U. S. 469 (1975) (Constitution prohibits State from penalizing 
publication of name of deceased rape victim obtained from public records); 
Paul v. Davis, 424 U. S. 693, 712-714 (1976) (no constitutional privacy 
right affected by publication of name of arrested but untried shoplifter).
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approaches zero. We reject respondents’ cramped notion of 
personal privacy.

To begin with, both the common law and the literal under-
standings of privacy encompass the individual’s control of in-
formation concerning his or her person. In an organized so-
ciety, there are few facts that are not at one time or another 
divulged to another.14 Thus the extent of the protection ac-
corded a privacy right at common law rested in part on the 
degree of dissemination of the allegedly private fact and the 
extent to which the passage of time rendered it private.15 
According to Webster’s initial definition, information may 
be classified as “private” if it is “intended for or restricted to 

14 See Karst, “The Files”: Legal Controls Over the Accuracy and Acces-
sibility of Stored Personal Data, 31 Law & Contemp. Prob. 342, 343-344 
(1966) (“Hardly anyone in our society can keep altogether secret very many 
facts about himself. Almost every such fact, however personal or sensi-
tive, is known to someone else. Meaningful discussion of privacy, there-
fore, requires the recognition that ordinarily we deal not with an interest in 
total nondisclosure but with an interest in selective disclosure”).

15 See Warren & Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193, 
198 (1890-1891) (“The common law secures to each individual the right of 
determining, ordinarily, to what extent his thoughts, sentiments, and emo-
tions shall be communicated to others. . . . [E]ven if he has chosen to give 
them expression, he generally retains the power to fix the limits of the 
publicity which shall be given them”). The common law recognized that 
one did not necessarily forfeit a privacy interest in matters made part of 
the public record, albeit the privacy interest was diminished and another 
who obtained the facts from the public record might be privileged to pub-
lish it. See Cox Broadcasting Corp. v. Cohn, 420 U. S., at 494-495 
(“[T]he interests in privacy fade when the information involved already ap-
pears on the public record”) (emphasis supplied). See also Restatement 
(Second) of Torts § 652D, pp. 385-386 (1977) (“[T]here is no liability for 
giving publicity to facts about the plaintiff’s life that are matters of public 
record, such as the date of his birth .... On the other hand, if the record 
is one not open to public inspection, as in the case of income tax returns, it 
is not public and there is an invasion of privacy when it is made so”); W. 
Keeton, D. Dobbs, R. Keeton, & D. Owens, Prosser & Keeton on Law of 
Torts § 117, p. 859 (5th ed. 1984) (“[M]erely because [a fact] can be found in 
a public recor[d] does not mean that it should receive widespread publicity 
if it does not involve a matter of public concern”).
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the use of a particular person or group or class of persons: 
not freely available to the public.”* is 16 Recognition of this 
attribute of a privacy interest supports the distinction, in 
terms of personal privacy, between scattered disclosure of 
the bits of information contained in a rap sheet and revela-
tion of the rap sheet as a whole. The very fact that federal 
funds have been spent to prepare, index, and maintain these 
criminal-history files demonstrates that the individual items 
of information in the summaries would not otherwise be 
“freely available” either to the officials who have access to 
the underlying files or to the general public. Indeed, if the 
summaries were “freely available,” there would be no reason 
to invoke the FOIA to obtain access to the information they 
contain. Granted, in many contexts the fact that informa-
tion is not freely available is no reason to exempt that in-
formation from a statute generally requiring its dissemina-
tion. But the issue here is whether the compilation of 
otherwise hard-to-obtain information alters the privacy inter-
est implicated by disclosure of that information. Plainly 
there is a vast difference between the public records that 
might be found after a diligent search of courthouse files, 
county archives, and local police stations throughout the 
country and a computerized summary located in a single 
clearinghouse of information.

This conclusion is supported by the web of federal statu-
tory and regulatory provisions that limits the disclosure of

16 See Webster’s Third New International Dictionary 1804 (1976). See 
also A. Breckenridge, The Right to Privacy 1 (1970) (“Privacy, in my view,
is the rightful claim of the individual to determine the extent to which he
wishes to share of himself with others. ... It is also the individual’s right 
to control dissemination of information about himself”); A. Westin, Privacy 
and Freedom 7 (1967) (“Privacy is the claim of individuals... to determine 
for themselves when, how, and to what extent information about them is 
communicated to others”); Project, Government Information and the 
Rights of Citizens, 73 Mich. L. Rev. 971, 1225 (1974-1975) (“[T]he right of 
privacy is the right to control the flow of information concerning the details 
of one’s individuality”).
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rap-sheet information. That is, Congress has authorized 
rap-sheet dissemination to banks, local licensing officials, the 
securities industry, the nuclear-power industry, and other 
law enforcement agencies. See supra, at 752-753. Fur-
ther, the FBI has permitted such disclosure to the subject of 
the rap sheet and, more generally, to assist in the apprehen-
sion of wanted persons or fugitives. See supra, at 752. Fi-
nally, the FBI’s exchange of rap-sheet information “is subject 
to cancellation if dissemination is made outside the receiving 
departments or related agencies.” 28 U. S. C. § 534(b). 
This careful and limited pattern of authorized rap-sheet dis-
closure fits the dictionary definition of privacy as involving a 
restriction of information “to the use of a particular person or 
group or class of persons.” Moreover, although perhaps not 
specific enough to constitute a statutory exemption under 
FOIA Exemption 3, 5 U. S. C. § 552(b)(3),17 these statutes 
and regulations, taken as a whole, evidence a congressional 
intent to protect the privacy of rap-sheet subjects, and a con-
comitant recognition of the power of compilations to affect 
personal privacy that outstrips the combined power of the 
bits of information contained within.

Other portions of the FOIA itself bolster the conclusion 
that disclosure of records regarding private citizens, iden-
tifiable by name, is not what the framers of the FOIA had 
in mind. Specifically, the FOIA provides that “[t]o the ex-
tent required to prevent a clearly unwarranted invasion of 
personal privacy, an agency may delete identifying details 
when it makes available or publishes an opinion, statement of 
policy, interpretation, or staff manual or instruction.” 5 
U. S. C. § 552(a)(2). Additionally, the FOIA assures that 
“[a]ny reasonably segregable portion of a record shall be pro-
vided to any person requesting such record after deletion of 
the portions which are exempt under [§ (b)].” 5 U. S. C.

17 The Court of Appeals reversed the District Court’s holding in favor of 
petitioners on the Exemption 3 issue, and petitioners do not renew their 
Exemption 3 argument before this Court. See Pet. for Cert. 6, n. 1.
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§ 552(b) (1982 ed., Supp. V). These provisions, for deletion 
of identifying references and disclosure of segregable por-
tions of records with exempt information deleted, reflect a 
congressional understanding that disclosure of records con-
taining personal details about private citizens can infringe 
significant privacy interests.18

Also supporting our conclusion that a strong privacy inter-
est inheres in the nondisclosure of compiled computerized in-
formation is the Privacy Act of 1974, codified at 5 U. S. C. 
§ 552a (1982 ed. and Supp. V). The Privacy Act was passed 
largely out of concern over “the impact of computer data 
banks on individual privacy.” H. R. Rep. No. 93-1416, p. 7 
(1974). The Privacy Act provides generally that “[n]o agency 
shall disclose any record which is contained in a system 
of records . . . except pursuant to a written request by, 
or with the prior written consent of, the individual to whom 
the record pertains.” 5 U. S. C. §552a(b) (1982 ed., Supp. 
V). Although the Privacy Act contains a variety of excep-

18See S. Rep. No. 813, 89th Cong., 1st Sess., 7 (1965) (“The authority to 
delete identifying details after written justification is necessary in order to 
be able to balance the public’s right to know with the private citizen’s right 
to be secure in his personal affairs which have no bearing or effect on the 
general public. For example, it may be pertinent to know that unseason-
ably harsh weather has caused an increase in public relief costs; but it is not 
necessary that the identity of any person so affected be made public”); H. 
R. Rep. No. 1497, 89th Cong., 2d Sess., 8 (1966) (“The public has a need to 
know, for example, the details of an agency opinion or statement of policy 
on an income tax matter, but there is no need to identify the individuals 
involved in a tax matter if the identification has no bearing or effect on the 
general public”). Both public relief and income tax assessments—like law 
enforcement—are proper subjects of public concern. But just as the iden-
tity of the individuals given public relief or involved in tax matters is irrele-
vant to the public’s understanding of the Government’s operation, so too is 
the identity of individuals who are the subjects of rap sheets irrelevant to 
the public’s understanding of the system of law enforcement. For rap 
sheets reveal only the dry, chronological, personal history of individuals 
who, have had brushes with the law, and tell us nothing about matters of 
substantive law enforcement policy that are properly the subject of public 
concern.
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tions to this rule, including an exemption for information 
required to be disclosed under the FOIA, see 5 U. S. C. 
§552a(b)(2), Congress’ basic policy concern regarding the 
implications of computerized data banks for personal privacy 
is certainly relevant in our consideration of the privacy inter-
est affected by dissemination of rap sheets from the FBI 
computer.

Given this level of federal concern over centralized data 
bases, the fact that most States deny the general public ac-
cess to their criminal-history summaries should not be sur-
prising. As we have pointed out, see supra, at 753, and n. 2, 
in 47 States nonconviction data from criminal-history sum-
maries are not available at all, and even conviction data are 
“generally unavailable to the public.” See n. 2, supra. 
State policies, of course, do not determine the meaning of a 
federal statute, but they provide evidence that the law en-
forcement profession generally assumes—as has the Depart-
ment of Justice—that individual subjects have a significant 
privacy interest in their criminal histories. It is reasonable 
to presume that Congress legislated with an understanding of 
this professional point of view.

In addition to the common-law and dictionary understand-
ings, the basic difference between scattered bits of criminal 
history and a federal compilation, federal statutory provi-
sions, and state policies, our cases have also recognized the 
privacy interest inherent in the nondisclosure of certain in-
formation even where the information may have been at one 
time public. Most apposite for present purposes is our deci-
sion in Department of Air Force n . Rose, 425 U. S. 352 
(1976). New York University law students sought Air 
Force Academy Honor and Ethics Code case summaries for a 
law review project on military discipline. The Academy had 
already publicly posted these summaries on 40 squadron bul-
letin boards, usually with identifying names redacted (names 
were posted for cadets who were found guilty and who left 
the Academy), and with instructions that cadets should read 
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the summaries only if necessary. Although the opinion dealt 
with Exemption 6’s exception for “personnel and medical files 
and similar files the disclosure of which would constitute a 
clearly unwarranted invasion of personal privacy,” and our 
opinion today deals with Exemption 7(C), much of our discus-
sion in Rose is applicable here. We explained that the FOIA 
permits release of a segregable portion of a record with other 
portions deleted, and that in camera inspection was proper 
to determine whether parts of a record could be released 
while keeping other parts secret. See id., at 373-377; 5 
U. S. C. §§ 552(b) and (a)(4)(B) (1982 ed. and Supp. V). We 
emphasized the FOIA’s segregability and in camera provi-
sions in order to explain that the case summaries, with identi-
fying names redacted, were generally disclosable. We then 
offered guidance to lower courts in determining whether dis-
closure of all or part of such case summaries would constitute 
a “clearly unwarranted invasion of personal privacy” under 
Exemption 6:

“Respondents sought only such disclosure as was con-
sistent with [the Academy tradition of keeping identities 
confidential within the Academy]. Their request for ac-
cess to summaries ‘with personal references or other 
identifying information deleted,’ respected the confiden-
tiality interests embodied in Exemption 6. As the 
Court of Appeals recognized, however, what constitutes 
identifying information regarding a subject cadet must 
be weighed not only from the viewpoint of the public, but 
also from the vantage of those who would have been fa-
miliar, as fellow cadets or Academy staff, with other 
aspects of his career at the Academy. Despite the sum-
maries’ distribution within the Academy, many of this 
group with earlier access to summaries may never have 
identified a particular cadet, or may have wholly forgot-
ten his encounter with Academy discipline. And the 
risk to the privacy interests of a former cadet, particu-
larly one who has remained in the military, posed by his
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identification by otherwise unknowing former colleagues 
or instructors cannot be rejected as trivial. We never-
theless conclude that consideration of the policies under-
lying the Freedom of Information Act, to open public 
business to public view when no ‘clearly unwarranted’ in-
vasion of privacy will result, requires affirmance of the 
holding of the Court of Appeals . . . that although ‘no one 
can guarantee that all those who are “in the know” will 
hold their tongues, particularly years later when time 
may have eroded the fabric of cadet loyalty,’ it sufficed 
to protect privacy at this stage in these proceedings by 
enjoining the District Court. . . that if in its opinion de-
letion of personal references and other identifying in-
formation ‘is not sufficient to safeguard privacy, then the 
summaries should not be disclosed to [respondents].’” 
425 U. S., at 380-381.

See also id., at 387-388 (Blackm un , J., dissenting); id., at 
389-390 (Rehn quis t , J., dissenting). In this passage we 
doubly stressed the importance of the privacy interest impli-
cated by disclosure of the case summaries. First: We 
praised the-Academy’s tradition of protecting personal pri-
vacy through redaction of names from the case summaries. 
But even with names redacted, subjects of such summaries 
can often be identified through other, disclosed information. 
So, second: Even though the summaries, with only names re-
dacted, had once been public, we recognized the potential in-
vasion of privacy through later recognition of identifying de-
tails, and approved the Court of Appeals’ rule permitting the 
District Court to delete “other identifying information” in 
order to safeguard this privacy interest. If a cadet has a pri-
vacy interest in past discipline that was once public but may 
have been “wholly forgotten,” the ordinary citizen surely has 
a similar interest in the aspects of his or her criminal history 
that may have been wholly forgotten.

We have also recognized the privacy interest in keeping 
personal facts away from the public eye. In Whalen v. Roe, 
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429 U. S. 589 (1977), we held that “the State of New York 
may record, in a centralized computer file, the names and ad-
dresses of all persons who have obtained, pursuant to a doc-
tor’s prescription, certain drugs for which there is both a law-
ful and an unlawful market.” Id., at 591. In holding only 
that the Federal Constitution does not prohibit such a com-
pilation, we recognized that such a centralized computer file 
posed a “threat to privacy”:

“We are not unaware of the threat to privacy implicit in 
the accumulation of vast amounts of personal information 
in computerized data banks or other massive govern-
ment files. The collection of taxes, the distribution of 
welfare and social security benefits, the supervision of 
public health, the direction of our Armed Forces, and the 
enforcement of the criminal laws all require the orderly 
preservation of great quantities of information, much of 
which is personal in character and potentially embarrass-
ing or harmful if disclosed. The right to collect and use 
such data for public purposes is typically accompanied by 
a concomitant statutory or regulatory duty to avoid un-
warranted disclosures. Recognizing that in some cir-
cumstances that duty arguably has its roots in the Con-
stitution, nevertheless New York’s statutory scheme, 
and its implementing administrative procedures, evi-
dence a proper concern with, and protection of, the indi-
vidual’s interest in privacy.” Id., at 605 (footnote omit-
ted); see also id., at 607 (Bren na n , J., concurring) 
(“The central storage and easy accessibility of computer-
ized data vastly increase the potential for abuse of that 
information . . .”).

In sum, the fact that “an event is not wholly ‘private’ does 
not mean that an individual has no interest in limiting disclo-
sure or dissemination of the information.” Rehnquist, Is an 
Expanded Right of Privacy Consistent with Fair and Effec-
tive Law Enforcement?, Nelson Timothy Stephens Lectures, 
University of Kansas Law School, pt. 1, p. 13 (Sept. 26-27,



U. S. DEPT. OF JUSTICE v. REPORTERS COMMITTEE 771

749 Opinion of the Court

1974). The privacy interest in a rap sheet is substantial. 
The substantial character of that interest is affected by the 
fact that in today’s society the computer can accumulate and 
store information that would otherwise have surely been for-
gotten long before a person attains age 80, when the FBI’s 
rap sheets are discarded.

V

Exemption 7(C), by its terms, permits an agency to with-
hold a document only when revelation “could reasonably be 
expected to constitute an unwarranted invasion of personal 
privacy.” We must next address what factors might war-
rant an invasion of the interest described in Part IV, supra.

Our previous decisions establish that whether an invasion 
of privacy is warranted cannot turn on the purposes for which 
the request for information is made. Except for cases in 
which the objection to disclosure is based on a claim of privi-
lege and the person requesting disclosure is the party pro-
tected by the privilege, the identity of the requesting party 
has no bearing on the merits of his or her FOIA request. 
Thus, although the subject of a presentence report can waive 
a privilege that might defeat a third party’s access to that re-
port, United States Department of Justice v. Julian, 486 
U. S. 1, 13-14 (1988), and although the FBI’s policy of grant-
ing the subject of a rap sheet access to his own criminal his-
tory is consistent with its policy of denying access to all other 
members of the general public, see supra, at 752, the rights 
of the two press respondents in this case are no different 
from those that might be asserted by any other third party, 
such as a neighbor or prospective employer. As we have re-
peatedly stated, Congress “clearly intended” the FOIA “to 
give any member of the public as much right to disclosure as 
one with a special interest [in a particular document].” 
NLRB n . Sears, Roebuck & Co., 421 U. S. 132, 149 (1975); 
see NLRB v. Robbins Tire & Rubber Co., 437 U. S. 214, 221 
(1978); FBI v. Abramson, 456 U. S. 615 (1982). As Profes-
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sor Davis explained: “The Act’s sole concern is with what 
must be made public or not made public.”19

Thus whether disclosure of a private document under Ex-
emption 7(C) is warranted must turn on the nature of the re-
quested document and its relationship to “the basic purpose 
of the Freedom of Information Act ‘to open agency action to 
the light of public scrutiny.’” Department of Air Force v. 
Rose, 425 U. S., at 372, rather than on the particular purpose 
for which the document is being requested. In our leading 
case on the FOIA, we declared that the Act was designed to 
create a broad right of access to “official information.” EPA 
n . Mink, 410 U. S. 73, 80 (1973).20 In his dissent in that 
case, Justice Douglas characterized the philosophy of the 
statute by quoting this comment by Henry Steele Commager:

“‘The generation that made the nation thought se-
crecy in government one of the instruments of Old World 
tyranny and committed itself to the principle that a de-
mocracy cannot function unless the people are permitted

19 Davis, The Information Act: A Preliminary Analysis, 34 U. Chi. L. 
Rev. 761, 765 (1966-1967), quoted in Just ice  Scal ia ’s  dissenting opinion 
in United States Department of Justice v. Julian, 486 U. S. 1, 17 (1988).

20 Cf. Easterbrook, Privacy and the Optimal Extent of Disclosure Under 
the Freedom of Information Act, 9 J. Legal Studies 775, 777 (1980) (“The 
act’s indexing and reading-room rules indicate that the primary objective is 
the elimination of ‘secret law.’ Under the FOIA an agency must disclose 
its rules governing relationships with private parties and its demands on 
private conduct”); Kronman, The Privacy Exemption to the Freedom of In-
formation Act, 9 J. Legal Studies 727, 733 (1980) (“The act’s first and most 
obvious goal (reflected in its basic disclosure requirements) is to promote 
honesty and reduce waste in government by exposing official conduct to 
public scrutiny”); Comment, The Freedom of Information Act’s Privacy 
Exemption and the Privacy Act of 1974, 11 Harv. Civ. Rights-Civ. Lib. L. 
Rev. 596, 608 (1976) (“No statement was made in Congress that the Act 
was designed for a broader purpose such as making the government’s col-
lection of data available to anyone who has any socially useful purpose for 
it. For example, it was never suggested that the FOIA would be a boon 
to academic researchers, by eliminating their need to assemble on their 
own data which the government has already collected”).
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to know what their government is up to/” Id., at 105 
(quoting from The New York Review of Books, Oct. 5, 
1972, p. 7) (emphasis added).

This basic policy of “ ‘full agency disclosure unless informa-
tion is exempted under clearly delineated statutory lan-
guage,’” Department of Air Force v. Rose, 425 U. S., at 
360-361 (quoting S. Rep. No. 813, 89th Cong., 1st Sess., 3 
(1965)), indeed focuses on the citizens’ right to be informed 
about “what their government is up to.” Official information 
that sheds light on an agency’s performance of its statutory 
duties falls squarely within that statutory purpose. That 
purpose, however, is not fostered by disclosure of informa-
tion about private citizens that is accumulated in various gov-
ernmental files but that reveals little or nothing about an 
agency’s own conduct. In this case—and presumably in the 
typical case in which one private citizen is seeking informa-
tion about another—the requester does not intend to discover 
anything about the conduct of the agency that has possession 
of the requested records. Indeed, response to this request 
would not shed any light on the conduct of any Government 
agency or official.

The point is illustrated by our decision in Rose, supra. As 
discussed earlier, we held that the FOIA required the United 
States Air Force to honor a request for in camera submission 
of disciplinary-hearing summaries maintained in the Acade-
my’s Honors and Ethics Code reading files. The summaries 
obviously contained information that would explain how the 
disciplinary procedures actually functioned and therefore 
were an appropriate subject of a FOIA request. All parties, 
however, agreed that the files should be redacted by deleting 
information that would identify the particular cadets to whom 
the summaries related. The deletions were unquestionably 
appropriate because the names of the particular cadets were 
irrelevant to the inquiry into the way the Air Force Academy 
administered its Honor Code; leaving the identifying material 
in the summaries would therefore have been a “clearly un-
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warranted” invasion of individual privacy. If, instead of 
seeking information about the Academy’s own conduct, the 
requests had asked for specific files to obtain information 
about the persons to whom those files related, the public in-
terest that supported the decision in Rose would have been 
inapplicable. In fact, we explicitly recognized that “the 
basic purpose of the [FOIA is] to open agency action to the 
light of public scrutiny.” Id., at 372.

Respondents argue that there is a twofold public interest 
in learning about Medico’s past arrests or convictions: He al-
legedly had improper dealings with a corrupt Congressman, 
and he is an officer of a corporation with defense contracts. 
But if Medico has, in fact, been arrested or convicted of 
certain crimes, that information would neither aggravate nor 
mitigate his allegedly improper relationship with the Con-
gressman; more specifically, it would tell us nothing directly 
about the character of the Congressman’s behavior. Nor 
would it tell us anything about the conduct of the Department 
of Defense (DOD) in awarding one or more contracts to the 
Medico Company. Arguably a FOIA request to the DOD for 
records relating to those contracts, or for documents describ-
ing the agency’s procedures, if any, for determining whether 
officers of a prospective contractor have criminal records, 
would constitute an appropriate request for “official informa-
tion.” Conceivably Medico’s rap sheet would provide details 
to include in a news story, but, in itself, this is not the kind of 
public interest for which Congress enacted the FOIA. In 
other words, although there is undoubtedly some public in-
terest in anyone’s criminal history, especially if the history is 
in some way related to the subject’s dealing with a public offi-
cial or agency, the FOIA’s central purpose is to ensure that 
the Government’s activities be opened to the sharp eye of 
public scrutiny, not that information about private citizens 
that happens to be in the warehouse of the Government be so 
disclosed. Thus, it should come as no surprise that in none 
of our cases construing the FOIA have we found it appropri-
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ate to order a Government agency to honor a FOIA request 
for information about a particular private citizen.21

What we have said should make clear that the public inter-
est in the release of any rap sheet on Medico that may exist 
is not the type of interest protected by the FOIA. Medico 
may or may not be one of the 24 million persons for whom 
the FBI has a rap sheet. If respondents are entitled to have 
the FBI tell them what it knows about Medico’s criminal his-
tory, any other member of the public is entitled to the same 
disclosure—whether for writing a news story, for deciding 
whether to employ Medico, to rent a house to him, to extend 
credit to him, or simply to confirm or deny a suspicion. 
There is, unquestionably, some public interest in providing 
interested citizens with answers to their questions about 
Medico. But that interest falls outside the ambit of the pub-
lic interest that the FOIA was enacted to serve.

Finally, we note that Congress has provided that the 
standard fees for production of documents under the FOIA 
shall be waived or reduced “if disclosure of the information is 
in the public interest because it is likely to contribute signifi-
cantly to public understanding of the operations or activities 
of the government and is not primarily in the commercial in-
terest of the requester.” 5 U. S. C. § 552(a)(4)(A)(iii) (1982 
ed., Supp. V). Although such a provision obviously implies 
that there will be requests that do not meet such a “public 
interest” standard, we think it relevant to today’s inquiry re-
garding the public interest in release of rap sheets on private 
citizens that Congress once again expressed the core purpose 
of the FOIA as “contribut[ing] significantly to public under-
standing of the operations or activities of the government.”

21 In fact, in at least three cases we have specifically rejected requests for 
information about private citizens. See CIA v. Sims, 471 U. S. 159 (1985); 
FBIn . Abramson, 456 U. S. 615 (1982); United States Department of State 
v. Washington Post Co., 456 U. S. 595 (1982).
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VI

Both the general requirement that a court “shall determine 
the matter de novo” and the specific reference to an “unwar-
ranted” invasion of privacy in Exemption 7(C) indicate that a 
court must balance the public interest in disclosure against 
the interest Congress intended the Exemption to protect. 
Although both sides agree that such a balance must be under-
taken, how such a balance should be done is in dispute. The 
Court of Appeals majority expressed concern about assigning 
federal judges the task of striking a proper case-by-case, or 
ad hoc, balance between individual privacy interests and the 
public interest in the disclosure of criminal-history informa-
tion without providing those judges standards to assist in 
performing that task. Our cases provide support for the 
proposition that categorical decisions may be appropriate and 
individual circumstances disregarded when a case fits into a 
genus in which the balance characteristically tips in one di-
rection. The point is well illustrated by both the majority 
and dissenting opinions in NLRB n . Robbins Tire & Rubber 
Co., 437 U. S. 214 (1978).

In Robbins, the majority held that Exemption 7(A), which 
protects from disclosure law enforcement records or informa-
tion that “could reasonably.be expected to interfere with en-
forcement proceedings,” applied to statements of witnesses 
whom the National Labor Relations Board (NLRB or Board) 
intended to call at an unfair-labor-practice hearing. Al-
though we noted that the language of Exemptions 7(B), (C), 
and (D) seems to contemplate a case-by-case showing “that 
the factors made relevant by the statute are present in each 
distinct situation,” id., at 223; see id., at 234, we concluded 
that Exemption 7(A) “appears to contemplate that certain ge-
neric determinations might be made.” Id., at 224. Thus, 
our ruling encompassed the entire category of NLRB witness 
statements, and a concurring opinion pointed out that the 
category embraced enforcement proceedings by other agen-
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cies as well. See id., at 243 (Ste ven s , J., concurring). In 
his partial dissent, Justice Powell endorsed the Court’s “ge-
neric” approach to the issue, id., at 244; he agreed that “the 
congressional requirement of a specific showing of harm does 
not prevent determinations of likely harm with respect to 
prehearing release of particular categories of documents.” 
Id., at 249. In his view, however, the exempt category 
should have been limited to statements of witnesses who 
were currently employed by the respondent. To be sure, 
the majority opinion in Robbins noted that the phrases “‘a 
person,’” “‘an unwarranted invasion,’” and “‘a confidential 
source,’” in Exemptions 7(B), (C), and (D), respectively, 
seem to imply a need for an individualized showing in every 
case (whereas the plural “ ‘enforcement proceedings’ ” in Ex-
emption 7(A) implies a categorical determination). See id., 
at 223-224. But since only an Exemption 7(A) question was 
presented in Robbins, we conclude today, upon closer inspec-
tion of Exemption 7(C), that for an appropriate class of law 
enforcement records or information a categorical balance may 
be undertaken there as well.22

22 Our willingness to permit categorical balancing in Robbins itself was a 
departure from earlier dicta. In NLRB v. Sears, Roebuck & Co., 421 
U. S. 132, 162-165 (1975), we decided not to decide an Exemption 7 issue. 
In so doing, we responded to the NLRB General Counsel’s argument that 
“once a certain type of document is determined to fall into the category of 
‘investigatory files’ the courts are not to inquire whether the disclosure of 
the particular document in question would contravene any of the purposes 
of Exemption 7.” Id., at 163 (emphases in original). In other words, the 
General Counsel argued for categorical balancing throughout Exemption 7. 
We rejected this argument: “The legislative history clearly indicates that 
Congress disapproves of those cases, relied on by the General Counsel,. . . 
which relieve the Government of the obligation to show that disclosure of a 
particular investigatory file would contravene the purposes of Exemption 
7.” Id., at 164. The legislative history cited, S. Conf. Rep. No. 93-1200 
(1974), is in fact not clear on the question whether categorical balancing 
may be appropriate in Exemption 7 or elsewhere. In 1986, moreover, 
Congress amended Exemption 7(C) to give the Government greater flex-
ibility in responding to FOIA requests for law enforcement records or in-
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First: A separate discussion in Robbins applies properly 
to Exemption 7(C) as well as to Exemption 7(A). Respond-
ent had argued that “because FOIA expressly provides for 
disclosure of segregable portions of records and for in cam-
era review of documents, and because the statute places the 
burden of justifying nondisclosure on the Government, 5 
U. S. C. §§552(a)(4)(B), (b) (1976 ed.), the Act necessarily 
contemplates that the Board must specifically demonstrate in 
each case that disclosure of the particular witness’ statement 
would interfere with a pending enforcement proceeding.” 
437 U. S., at 224. We rejected this argument, holding in-
stead that these provisions could equally well apply to cate-
gorical balancing. This holding—that the provisions regard-
ing segregability, in camera inspections, and burden of proof 
do not by themselves mandate case-by-case balancing—is a 
general one that applies to all exemptions.

Second: Although Robbins noted that Exemption 7(C) 
speaks of “an unwarranted invasion of personal privacy” (em-
phasis added), we do not think that the Exemption’s use of 
the singular mandates ad hoc balancing. The Exemption in 
full provides: “This section does not apply to matters that 
are—records or information compiled for law enforcement 
purposes, but only to the extent that the production of such 
law enforcement records or information . . . could reasonably 
be expected to constitute an unwarranted invasion of per-

formation. Whereas previously the Government was required to show 
that disclosure of a law enforcement record “would” constitute an unwar-
ranted invasion of personal privacy, under amended Exemption 7(C) the 
Government need only establish that production “could reasonably be ex-
pected” to cause such an invasion. The amendment was originally pro-
posed by the Senate which intended to replace a focus on the effect of a 
particular disclosure “with a standard of reasonableness . . . based on an 
objective test.” S. Rep. No. 98-221, p. 24 (1983). This reasonableness 
standard, focusing on whether disclosure of a particular type of document 
would tend to cause an unwarranted invasion of privacy, amply supports a 
categorical approach to the balance of private and public interests in Ex-
emption 7(C).
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sonal privacy.” Just as one can ask whether a particular rap 
sheet is a “law enforcement record” that meets the require-
ments of this Exemption, so too can one ask whether rap 
sheets in general (or at least on private citizens) are “law 
enforcement records” that meet the stated criteria. If it is 
always true that the damage to a private citizen’s privacy in-
terest from a rap sheet’s production outweighs the FOIA-
based public value of such disclosure, then it is perfectly ap-
propriate to conclude as a categorical matter that “production 
of such [rap sheets] could reasonably be expected to consti-
tute an unwarranted invasion of personal privacy.” In sum, 
Robbins’ focus on the singular “an” in the phrase “an 
unwarranted invasion of personal privacy” is not a sufficient 
reason to hold that Exemption 7(C) requires ad hoc balancing.

Third: In FTC v. Grolier Inc., 462 U. S. 19 (1983), we also 
supported categorical balancing. Respondent sought FTC 
documents concerning an investigation of a subsidiary. At 
issue were seven documents that would normally be exempt 
from disclosure under Exemption 5, which protects “inter-
agency or intra-agency memorandums or letters which would 
not be available by law to a party other than an agency in liti-
gation with the agency.” 5 U. S. C. §552(b)(5). The Court 
of Appeals held that four of the documents “could not be 
withheld on the basis of the work-product rule unless the 
Commission could show that ‘litigation related to the termi-
nated action exists or potentially exists.’” 462 U. S., at 22. 
We reversed, concluding that even if in some instances civil- 
discovery rules would permit such disclosure, “[s]uch materi-
als are . . . not ‘routinely’ or ‘normally’ available to parties in 
litigation and hence are exempt under Exemption 5.” Id., at 
27. We added that “[tjhis result, by establishing a discrete 
category of exempt information, implements the congres-
sional intent to provide ‘workable’ rules. . . . Only by con-
struing the Exemption to provide a categorical rule can the 
Act’s purpose of expediting disclosure by means of workable 
rules be furthered.” Id., at 27-28 (emphasis added).
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Finally: The privacy interest in maintaining the practical 
obscurity of rap-sheet information will always be high. When 
the subject of such a rap sheet is a private citizen and when 
the information is in the Government’s control as a compila-
tion, rather than as a record of “what the Government is up 
to,” the privacy interest protected by Exemption 7(C) is in 
fact at its apex while the FOIA-based public interest in dis-
closure is at its nadir. See Parts IV and V, supra. Such a 
disparity on the scales of justice holds for a class of cases 
without regard to individual circumstances; the standard vir-
tues of bright-line rules are thus present, and the difficulties 
attendant to ad hoc adjudication may be avoided. Accord-
ingly, we hold as a categorical matter that a third party’s 
request for law enforcement records or information about a 
private citizen can reasonably be expected to invade that citi-
zen’s privacy, and that when the request seeks no “official in-
formation” about a Government agency, but merely records 
that the Government happens to be storing, the invasion of 
privacy is “unwarranted.” The judgment of the Court of 
Appeals is reversed.

It is so ordered.
Just ice  Blac kmun , with whom Justi ce  Bren na n  joins, 

concurring in the judgment.
I concur in the result the Court reaches in this case, but 

I cannot follow the route the Court takes to reach that re-
sult. In other words, the Court’s use of “categorical balanc-
ing” under Exemption 7(C), I think, is not basically sound. 
Such a bright-line rule obviously has its appeal, but I wonder 
whether it would not run aground on occasion, such as in a 
situation where a rap sheet discloses a congressional candi-
date’s conviction of tax fraud five years before. Surely, the 
FBI’s disclosure of that information could not “reasonably 
be expected” to constitute an invasion of personal privacy, 
much less an unwarranted invasion, inasmuch as the candi-
date relinquished any interest in preventing the dissemina-
tion of this information when he chose to run for Congress.
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In short, I do not believe that Exemption 7(C)’s language and 
its legislative history, or the case law, support interpreting 
that provision as exempting all rap-sheet information from 
the FOIA’s disclosure requirements. See H. R. Rep. 
No. 1497, 89th Cong., 2d Sess., 11 (1966); S. Rep. No. 813, 
89th Cong., 1st Sess., 3, 9 (1965); Department of Air Force v. 
Rose, 425 U. S. 352, 372 (1976); Lesar v. United States Dept, 
of Justice, 204 U. S. App. D. C. 200, 214, n. 80, 636 F. 2d 
472, 486, n. 80 (1980).

It might be possible to mount a substantial argument in 
favor of interpreting Exemption 3 and 28 U. S. C. § 534 as 
exempting all rap-sheet information from the FOIA, espe-
cially in the light of the presence of the three post-FOIA en-
actments the Court mentions, ante, at 753. But the federal 
parties before this Court have abandoned the Exemption 3 
issue they presented to the Court of Appeals and lost, and it 
perhaps would be inappropriate for us to pursue an inquiry 
along this line in the present case.

For these reasons, I would not adopt the Court’s bright- 
line approach but would leave the door open for the dis-
closure of rap-sheet information in some circumstances. 
Nonetheless, even a more flexible balancing approach would 
still require reversing the Court of Appeals in this case. I, 
therefore, concur in the judgment, but do not join the Court’s 
opinion.
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TEXAS STATE TEACHERS ASSOCIATION ET AL. v. 
GARLAND INDEPENDENT SCHOOL DISTRICT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 87-1759. Argued March 1, 1989—Decided March 28, 1989

Petitioners, state and local teachers’ associations and several of their mem-
bers and employees, brought suit in the District Court under 42 U. S. C. 
§ 1983, alleging that respondent school district’s policy of prohibiting 
communications by or with teachers during the schoolday concerning em-
ployee organizations violated their First and Fourteenth Amendment 
rights in various particular respects. The District Court granted the 
school district summary judgment on most of petitioners’ claims. The 
Court of Appeals affirmed in part and reversed in part, granting peti-
tioners summary judgment on their claims that the school district’s ac-
tions in prohibiting teacher-to-teacher discussion of employee organiza-
tions during the schoolday and teacher use of internal mail and billboard 
facilities to discuss such organizations were unconstitutional. After this 
Court summarily affirmed the Court of Appeals’ judgment, petitioners 
filed the instant application for an award of attorney’s fees under 42 
U. S. C. § 1988. The District Court held that petitioners were not “pre-
vailing parties” within the meaning of § 1988 and thus were ineligible for 
any fee award, since, under Fifth Circuit precedent, the test for prevail-
ing party status was whether the plaintiff prevailed on the central issue 
in the litigation by acquiring the primary relief sought. The Court of 
Appeals affirmed, ruling that, although petitioners had achieved success 
on “significant secondary issues,” they had not prevailed on the central 
issue in the lawsuit—the constitutionality of the school district’s policy 
of limiting employee organizations’ access to teachers and school facilities 
during school hours.

Held:
1. The lower courts’ “central issue” test for determining “prevailing 

party” status under § 1988 is rejected in favor of a standard requiring 
only that parties “ ‘succeed on any significant issue in the litigation which 
achieves some of the benefit [they] sought in bringing the suit.’” Na-
deau v. Helgemoe, 581 F. 2d 275, 278-279, quoted in Hensley v. Ecker- 
hart, 461 U. S. 424, 433. Pp. 788-793.

(a) The “central issue” test is directly contrary to the thrust of 
Hensley, supra, which, although it did not adopt one particular standard
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for determining prevailing party status, nevertheless indicated that the 
degree of the plaintiff’s success in relation to the lawsuit’s overall goals 
is a factor critical to the determination of the size of a reasonable fee, not 
to eligibility for a fee award at all. The “central issue” test is also incon-
gruous in light of the clear congressional intent, as expressed in § 1988’s 
legislative history, that interim fee awards be available to partially pre-
vailing civil rights plaintiffs. Congress cannot have meant “prevailing 
party” status to depend entirely on the timing of a fee request: A pre-
vailing party must be one who has succeeded on any significant claim 
affording it some of the relief sought, either pendente lite or at the con-
clusion of the litigation. Furthermore, the search for the “central” and 
“tangential” issues in the lawsuit, or for the “primary” as opposed to 
the “secondary” relief sought, forces district courts to focus on the sub-
jective intent of the parties, which is almost impossible to determine; is 
irrelevant to § 1988’s prime purposes and essentially unhelpful in defin-
ing the term “prevailing party”; and is sure to provoke prolonged litiga-
tion of fee disputes. Pp. 788-791.

(b) A plaintiff has crossed the threshold to a fee award of some kind 
if he or she satisfies the Nadeau “significant issue”—“some benefit” 
standard. Under that standard, at a minimum, the plaintiff must be 
able to point to a resolution of the dispute which materially alters the 
parties’ legal relationship in a manner which Congress sought to promote 
in the fee statute. Hewitt v. Helms, 482 U. S. 755, 760. Where the 
plaintiff’s success on a legal claim can be characterized as purely tech-
nical or de minimis, a district court would be justified in concluding that 
it is so insignificant as to be insufficient to support prevailing party 
status. However, where the parties’ relationship has been materially 
changed, the degree of the plaintiff’s overall success goes to the reason-
ableness of the award under Hensley, supra, not to the availability of the 
fee award vel non. Pp. 791-793.

2. Petitioners are “prevailing parties” within the meaning of § 1988. 
They have prevailed on a significant issue in the litigation, in that their 
success has materially altered the school district’s policy limiting the 
rights of teachers to communicate with each other concerning employee 
organizations and union activities. Moreover, they have obtained some 
of the relief they sought, a judgment vindicating the rights of public 
employees in the workplace. They have thus served the “private attor-
ney general” role which Congress meant to promote in enacting § 1988. 
P. 793.

837 F. 2d 190, reversed and remanded.

O’Con no r , J., delivered the opinion for a unanimous Court.
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Robert H. Chanin argued the cause for petitioners. With 
him on the briefs was Jeremiah A. Collins.

Earl Luna argued the cause for respondents. With him 
on the brief was Mary Milford.

Justi ce  O’Con no r  delivered the opinion of the Court.

We must decide today the proper standard for determining 
whether a party has “prevailed” in an action brought under 
certain civil rights statutes such that the party is eligible for 
an award of attorney’s fees under the Civil Rights Attorney’s 
Fees Awards Act of 1976, 90 Stat. 2641, 42 U. S. C. § 1988. 
This is an issue which has divided the Courts of Appeals both 
before and after our decision in Hensley v. Eckerhart, 461 
U. S. 424 (1983). The Courts of Appeals for the Fifth and 
Eleventh Circuits require that a party succeed on the “cen-
tral issue” in the litigation and achieve the “primary relief 
sought” to be eligible for an award of attorney’s fees under 
§1988. See, e. g., Simien v. San Antonio, 809 F. 2d 255, 
258 (CA5 1987); Martin n . Heckler, 773 F. 2d 1145, 1149 
(CA11 1985) (en banc). Most of the other Federal Courts 
of Appeals have applied a less demanding standard, requiring 
only that a party succeed on a significant issue and receive 
some of the relief sought in the lawsuit to qualify for a fee 
award. See, e. g., Gingras v. Lloyd, 740 F. 2d 210, 212 
(CA2 1984); Lampher v. Zagel, 755 F. 2d 99, 102 (CA7 1985); 
Fast n . School Dist. of Ladue, 728 F. 2d 1030, 1032-1033 
(CA8 1984) (en banc); Lummi Indian Tribe n . Oltman, 720 
F. 2d 1124, 1125 (CA9 1983); Nephew v. Aurora, 766 F. 2d 
1464, 1466 (CAIO 1985). In this case, the Court of Appeals 
for the Fifth Circuit applied the “central issue” test and 
concluded that petitioners here were not prevailing parties 
under § 1988. Because of the conflicting views in the Courts 
of Appeals, and because of the importance of the definition 
of the term “prevailing party” to the application of §1988 
and other federal fee shifting statutes, we granted certiorari. 
488 U. S. 815 (1988).
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I

On March 31, 1981, petitioners, the Texas State Teachers 
Association, its local affiliate the Garland Education Associa-
tion, and several individual members and employees of both 
organizations brought suit under 42 U. S. C. § 1983 against 
respondent Garland Independent School District and various 
school district officials. Petitioners’ complaint alleged that 
the school district’s policy of prohibiting communications by or 
with teachers during the schoolday concerning employee orga-
nizations violated petitioners’ First and Fourteenth Amend-
ment rights. In particular, petitioners focused their attack 
on the school district’s Administrative Regulation 412, which 
prohibits employee organizations access to school facilities 
during school hours and proscribes the use of school mail and 
internal communications systems by employee organizations. 
The school district’s regulations do permit employee orga-
nizations to meet with, or recruit, teachers on school prem-
ises before or after the schoolday “upon request and approval 
by the local school principal.” Brief for Respondents 4-5.

On cross motions for summary judgment, the District Court 
rejected petitioners’ claims in almost all respects. The court 
found that under Perry Education Assn. v. Perry Local Edu-
cators’ Assn., 460 U. S. 37 (1983), the prohibitions on union 
access to teachers themselves and to internal communication 
media during school hours were constitutional. App. to Pet. 
for Cert. 55a-57a. The District Court also rejected peti-
tioners’ claim that the school district’s policies were uncon-
stitutional in that they prohibited teachers’ discussion or pro-
motion of employee organizations among themselves during 
school hours. Id., at 46a, n. 13. As to teacher discussion 
of employee organizations, the court found that even if some 
school officials interpreted the regulations to prohibit such 
speech, there had been no attempt to enforce such an inter-
pretation. As to teacher-to-teacher speech promoting em-
ployee organizations, the court found that the record indi-
cated that the school district did prohibit such speech, but 
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concluded that this prohibition was constitutional. Ibid. 
The District Court did find for petitioners on one issue: it 
held that the requirement of school principal approval of 
teacher meetings with union representatives after school 
hours was unconstitutionally vague in that no guidelines lim-
ited the discretion of the principal’s decision to grant or deny 
access to the campus. Id., at 58a. The District Court found 
that this issue was of “minor significance,” since there was no 
evidence in the record to indicate that school officials had 
ever denied employee organizations the use of school prem-
ises during nonschool hours. Id., at 58a, 60a, n. 26.

On appeal, the Court of Appeals for the Fifth Circuit af-
firmed in part, reversed in part, and remanded. Texas State 
Teachers Assn. v. Garland Independent School Dist., 777 
F. 2d 1046 (1985). The Court of Appeals agreed with the 
District Court that petitioners’ claim that the First Amend-
ment required the school district to allow union repre-
sentatives access to school facilities during school hours was 
foreclosed by our decision in Perry. The Court of Appeals 
affirmed the entry of summary judgment for the school dis-
trict on this claim. Id., at 1050-1053. The Court of Ap-
peals, however, disagreed with the District Court’s analysis 
of petitioners’ claims relating to teacher-to-teacher discussion 
of employee organizations during the schoolday. It found 
that the prohibition of teacher speech promoting union activ-
ity during school hours was unconstitutional. Id., at 1054. 
It also found that there was a distinct possibility that the 
school district would discipline teachers who engaged in any 
discussion of employee organizations during the schoolday, 
and that such a policy had a chilling effect on teachers’ First 
Amendment rights. Finally, the Court of Appeals held that 
the prohibition on teacher use of internal mail and billboard 
facilities to discuss employee organizations was unconstitu-
tional. The school district allowed teachers to use these facil-
ities for personal messages of all kinds, and the school district 
had not shown that the discussion of union activity in these
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media would be disruptive of its educative mission. Id., at 
1055. As to these claims, the Court of Appeals granted peti-
tioners’ motion for summary judgment. Respondents filed 
an appeal in this Court, and we summarily affirmed the judg-
ment of the Court of Appeals. See Garland Independent 
School Dist. v. Texas State Teachers Assn., 479 U. S. 801 
(1986).

Petitioners then filed the instant application for an award 
of attorney’s fees pursuant to 42 U. S. C. § 1988. The Dis-
trict Court found that under Fifth Circuit precedent petition-
ers here were not “prevailing parties” within the meaning of 
§ 1988 and thus were ineligible for any fee award. App. to 
Pet. for Cert. 16a-20a. The court recognized that petition-
ers had achieved “partial success,” but indicated that “[i]n 
this circuit the test for prevailing party status is whether the 
plaintiff prevailed on the central issue by acquiring the pri-
mary relief sought.” Id., at 17a, quoting Simien v. San An-
tonio, 809 F. 2d, at 258. Looking to “the background of the 
lawsuit” and the claims presented in petitioners’ complaint, 
the District Court concluded that the central issue in this 
litigation was the constitutionality of the school district’s 
policy of limiting employee organizations’ access to teachers 
and school facilities during school hours. App. to Pet. for 
Cert. 19a. Because petitioners did not prevail on this issue, 
they had not carried the “central issue” in the lawsuit nor 
achieved “the primary relief sought” and were therefore pre-
cluded from recovering attorney’s fees.

A divided panel of the Court of Appeals for the Fifth Cir-
cuit affirmed the District Court’s judgment denying peti-
tioners prevailing party status under § 1988. 837 F. 2d 190 
(1988). The majority noted that the Fifth Circuit’s “defini-
tion of ‘prevailing party’ is narrower than some of the other 
Federal appellate courts.” Id., at 192. Applying that defi-
nition here, the majority found that while petitioners “did 
succeed on significant secondary issues,” the “main thrust” of 
their lawsuit was nonetheless the desire to gain access to 



788 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

school campuses during school hours for outside represent-
atives of employee organizations. Id., at 192-193. Thus, 
under the “central issue” test, the District Court had 
correctly concluded that petitioners were not prevailing 
parties eligible for a fee award under § 1988. Judge Gold-
berg dissented. He argued that the “central issue” test for 
determining prevailing party status was inconsistent with the 
congressional purpose in enacting § 1988 and contrary to the 
decisions of this Court. Id., at 193-197. We now reverse 
the judgment of the Court of Appeals.

II

As amended, 42 U. S. C. § 1988, provides in pertinent part: 

“In any action or proceeding to enforce a provision of 
sections 1981, 1982, 1983, 1985, and 1986 of this title, 
title IX of Public Law 92-318, or title VI of the Civil 
Rights Act of 1964, the court, in its discretion, may allow 
the prevailing party, other than the United States, a 
reasonable attorney’s fee as part of the costs.”

In Hensley v. Eckerhart, 461 U. S. 424 (1983), we dealt with 
the application of the attorney’s fee provision of §1988 to 
a situation much like the one before us today. Respondents 
in Hensley were patients involuntarily confined in a state 
mental hospital who brought a broad based challenge to the 
constitutionality of a number of the institution’s rules and 
practices. In five of the six general areas where respond-
ents challenged the institution’s practices, the District Court 
found that conditions fell below those required by the Con-
stitution and granted respondents relief. Respondents then 
requested a fee award pursuant to § 1988, and the District 
Court “determined that respondents were prevailing parties 
under 42 U. S. C. § 1988 even though they had not succeeded 
on every claim.” Id., at 428. With one exception, the Dis-
trict Court awarded the respondents in Hensley the entire 
“lodestar” figure, that is, the hours expended in litigation



TEXAS TEACHERS ASSN. v. GARLAND SCHOOL DIST. 789

782 Opinion of the Court

multiplied by a reasonable hourly rate. The Court of Ap-
peals affirmed the fee award.

In Hensley this Court sought to clarify “the proper stand-
ard for setting a fee award where the plaintiff has achieved 
only limited success.” Id., at 431. At the outset we noted 
that no fee award is permissible until the plaintiff has crossed 
the “statutory threshold” of prevailing party status. In this 
regard, the Court indicated that “[a] typical formulation is 
that ‘plaintiffs may be considered “prevailing parties” for at-
torney’s fees purposes if they succeed on any significant issue 
in litigation which achieves some of the benefit the parties 
sought in bringing the suit.’ ” Id., at 433, quoting Nadeau n . 
Helgemoe, 581 F. 2d 275, 278-279 (CAI 1978). The Court 
then went on to establish certain principles to guide the dis-
cretion of the lower courts in setting fee awards in cases 
where plaintiffs have not achieved complete success. Where 
the plaintiff’s claims are based on different facts and legal 
theories, and the plaintiff has prevailed on only some of those 
claims, we indicated that “[t]he congressional intent to limit 
[fee] awards to prevailing parties requires that these unre-
lated claims be treated as if they had been raised in separate 
lawsuits, and therefore no fee may be awarded for services 
on the unsuccessful claim.” Hensley, supra, at 435. In the 
more typical situation, where the plaintiff’s claims arise out 
of a common core of facts, and involve related legal theories, 
the inquiry is more complex. In such a case, we indicated 
that “the most critical factor is the degree of success ob-
tained.” 461 U. S., at 436. We noted that in complex civil 
rights litigation, “the plaintiff often may succeed in identi-
fying some unlawful practices or conditions,” but that “the 
range of possible success is vast,” and the achievement of 
prevailing party status alone “may say little about whether 
the expenditure of counsel’s time was reasonable in relation 
to the success achieved.” Ibid. We indicated that the dis-
trict courts should exercise their equitable discretion in such 
cases to arrive at a reasonable fee award, either by attempt-
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ing to identify specific hours that should be eliminated or by 
simply reducing the award to account for the limited success 
of the plaintiff. Id., at 437. See also Blanchard n . Ber-
geron, 489 U. S. 87, 96 (1989).

We think it clear that the “central issue” test applied by 
the lower courts here is directly contrary to the thrust of our 
decision in Hensley. Although respondents are correct in 
pointing out that Hensley did not adopt one particular stand-
ard for determining prevailing party status, Hensley does in-
dicate that the degree of the plaintiff’s success in relation to 
the other goals of the lawsuit is a factor critical to the deter-
mination of the size of a reasonable fee, not to eligibility for 
a fee award at all.

Our decision in Hensley is consistent with congressional 
intent in this regard. Congress clearly contemplated that in-
terim fee awards would be available “where a party has pre-
vailed on an important matter in the course of litigation, even 
when he ultimately does not prevail on all issues.” S. Rep. 
No. 94-1011, p. 5 (1976); see also H. R. Rep. No. 94-1558, 
p. 8 (1976). In discussing the availability of fees pendente 
lite under §1988, we have indicated that such awards are 
proper where a party “has established his entitlement to 
some relief on the merits of his claims, either in the trial 
court or on appeal.” Hanrahan v. Hampton, 446 U. S. 754, 
757 (1980). The incongruence of the “central issue” test in 
light of the clear congressional intent that interim fee awards 
be available to partially prevailing civil rights plaintiffs is 
readily apparent. In this case, our summary affirmance of 
the Court of Appeals’ judgment for respondents on the union 
access issues and for petitioners on the teacher-to-teacher 
communication issues effectively ended the litigation. Be-
cause the Court of Appeals found that petitioners had not 
succeeded on what it viewed as the central issue in the suit, 
no fees were awarded. Yet, if petitioners’ victory on the 
teacher-to-teacher communication issue had been only an in-
terim one, with other issues remanded for further proceed-
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ings in the District Court, petitioners would have been en-
titled to some fee award for their successful claims under 
§ 1988. Congress cannot have meant “prevailing party” sta-
tus to depend entirely on the timing of a request for fees: A 
prevailing party must be one who has succeeded on any sig-
nificant claim affording it some of the relief sought, either 
pendente lite or at the conclusion of the litigation.

Nor does the central issue test have much to recommend it 
from the viewpoint of judicial administration of § 1988 and 
other fee shifting provisions. By focusing on the subjective 
importance of an issue to the litigants, it asks a question 
which is almost impossible to answer. Is the “primary re-
lief sought” in a disparate treatment action under Title VII 
reinstatement, backpay, or injunctive relief? This question, 
the answer to which appears to depend largely on the men-
tal state of the parties, is wholly irrelevant to the purposes 
behind the fee shifting provisions, and promises to mire dis-
trict courts entertaining fee applications in an inquiry which 
two commentators have described as “excruciating.” See 
M. Schwartz & J. Kirklin, Section 1983 Litigation: Claims, 
Defenses, and Fees §15.11, p. 348 (1986). Creating such 
an unstable threshold to fee eligibility is sure to provoke pro-
longed litigation, thus deterring settlement of fee disputes 
and ensuring that the fee application will spawn a second 
litigation of significant dimension. In sum, the search for 
the “central” and “tangential” issues in the lawsuit, or for the 
“primary,” as opposed to the “secondary,” relief sought, much 
like the search for the golden fleece, distracts the district 
court from the primary purposes behind § 1988 and is essen-
tially unhelpful in defining the term “prevailing party.”

We think the language of Nadeau v. Helgemoe, quoted in 
our opinion in Hensley, adequately captures the inquiry 
which should be made in determining whether a civil rights 
plaintiff is a prevailing party within the meaning of § 1988. 
If the plaintiff has succeeded on “any significant issue in 
litigation which achieve[d] some of the benefit the parties 
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sought in bringing suit,” the plaintiff has crossed the thresh-
old to a fee award of some kind. Nadeau, 581 F. 2d, at 278- 
279. The floor in this regard is provided by our decision in 
Hewitt v. Helms, 482 U. S. 755 (1987). As we noted there, 
“[r]espect for ordinary language requires that a plaintiff re-
ceive at least some relief on the merits of his claim before 
he can be said to prevail.” Id., at 760. Thus, at a minimum, 
to be considered a prevailing party within the meaning of 
§ 1988, the plaintiff must be able to point to a resolution of 
the dispute which changes the legal relationship between it-
self and the defendant. Id., at 760-761; Rhodes v. Stewart, 
488 U. S. 1, 3-4 (1988). Beyond this absolute limitation, a 
technical victory may be so insignificant, and may be so near 
the situations addressed in Hewitt and Rhodes, as to be in-
sufficient to support prevailing party status. For example, 
in the context of this litigation, the District Court found that 
the requirement that nonschool hour meetings be conducted 
only with prior approval from the local school principal was 
unconstitutionally vague. App. to Pet. for Cert. 58a. The 
District Court characterized this issue as “of minor signifi-
cance” and noted that there was “no evidence that the plain-
tiffs were ever refused permission to use school premises 
during non-school hours.” Id., at 60a, n. 26. If this had 
been petitioners’ only success in the litigation, we think it 
clear that this alone would not have rendered them “prevail-
ing parties” within the meaning of § 1988. Where the plain-
tiff’s success on a legal claim can be characterized as purely 
technical or de minimis, a district court would be justified 
in concluding that even the “generous formulation” we adopt 
today has not been satisfied. See Nadeau, 581 F. 2d, at 279, 
n. 3; New York City Unemployed and Welfare Council v. 
Brezenoff, 742 F. 2d 718, 724, n. 4 (CA2 1984); Chicano Po-
lice Officer’s Assn. v. Stover, 624 F. 2d 127, 131 (CAIO 1980) 
(“Nuisance settlements, of course, should not give rise to 
a ‘prevailing’ plaintiff”). The touchstone of the prevailing 
party inquiry must be the material alteration of the legal re-
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lationship of the parties in a manner which Congress sought 
to promote in the fee statute. Where such a change has oc-
curred, the degree of the plaintiff’s overall success goes to 
the reasonableness of the award under Hensley, not to the 
availability of a fee award vel non.

Ill

Application of the principles enunciated above to the case 
at hand is not difficult. Petitioners here obtained a judg-
ment vindicating the First Amendment rights of public em-
ployees in the workplace. Their success has materially al-
tered the school district’s policy limiting the rights of teachers 
to communicate with each other concerning employee orga-
nizations and union activities. Petitioners have thus served 
the “private attorney general” role which Congress meant to 
promote in enacting § 1988. They prevailed on a significant 
issue in the litigation and have obtained some of the relief they 
sought and are thus “prevailing parties” within the meaning 
of § 1988. We therefore reverse the judgment of the Court 
of Appeals and remand this case for a determination of a rea-
sonable attorney’s fee consistent with the principles estab-
lished by our decision in Hensley n . Eckerhart.

It is so ordered.
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MIDLAND ASPHALT CORP. ET AL. v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 87-1905. Argued January 17, 1989—Decided March 28, 1989

Petitioners moved to dismiss a federal indictment against them on the 
ground, inter alia, that the prosecution had violated Federal Rule of 
Criminal Procedure 6(e)(2)—which generally prohibits public disclosure 
by Government attorneys of “matters occurring before the grand jury”— 
by filing, in a separate criminal case, a memorandum disclosing matters 
before the grand jury in this case. After the District Court denied the 
motion, the Court of Appeals granted the Government’s motion to dis-
miss petitioners’ appeal for lack of jurisdiction on the ground that the 
District Court’s order was not an immediately appealable “final decision” 
under 28 U. S. C. § 1291. The court rejected petitioners’ contention 
that United States v. Mechanik, 475 U. S. 66, which held that an alleged 
violation of Rule 6(d) was rendered harmless beyond a reasonable doubt 
by a petit jury’s guilty verdict, would render orders of this sort “ef-
fectively unreviewable on appeal from a final judgment,” Coopers & 
Lybrand v. Livesay, 437 U. S. 463, 468, and immediately appealable 
under the collateral order exception to the final judgment rule.

Held: A district court order denying a defendant’s motion to dismiss an 
indictment for an alleged violation of Rule 6(e) is not immediately appeal-
able under § 1291. Since petitioners have not yet been sentenced, the 
District Court’s order is not a final judgment ending the litigation on the 
merits. Moreover, whatever view is taken of the scope of Mechanik (an 
issue not resolved here), an order such as that at issue does not satisfy 
the stringent requirements of the Coopers & Lybrand test. There is no 
merit in petitioners’ contention that such orders are “effectively un-
reviewable” once trial has been held because they pertain to a right not 
merely not to be convicted, but a right not to be tried at all. Neither the 
text of Rule 6(e) nor the Grand Jury Clause of the Fifth Amendment af-
fords a right not to be tried (in the sense relevant for the collateral order 
doctrine) in the event of a violation of grand jury secrecy. Pp. 798-802.

840 F. 2d 1040, affirmed.

Scal ia , J., delivered the opinion for a unanimous Court.

Richard J. Braun argued the cause for petitioners. With 
him on the brief was Leslie M. Greenbaum.
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Lawrence S. Robbins argued the cause for the United 
States. With him on the brief were Solicitor General Fried, 
Assistant Attorney General Rule, Deputy Solicitor General 
Bryson, Deputy Assistant Attorney General Starling, John 
J. Powers III, and Laura Heiser.

Justic e  Scali a  delivered the opinion of the Court.
Federal Rule of Criminal Procedure 6(e)(2) prohibits public 

disclosure by Government attorneys of “matters occurring 
before the grand jury” except in certain specified circum-
stances. This case presents the question whether a district 
court order denying a criminal defendant’s motion to dismiss 
an indictment for an alleged violation of Rule 6(e) is immedi-
ately appealable.

I

On January 23, 1987, a federal grand jury in the Western 
District of New York returned an indictment against peti-
tioners Midland Asphalt Corporation, a business engaged in 
the sale of liquid bituminous material used to resurface roads, 
and Albert C. Litteer, Midland’s president and part owner. 
The indictment alleged that they had violated § 1 of the Sher-
man Act, 26 Stat. 209, as amended, 15 U. S. C. § 1, by con-
spiring with other unindicted persons to allocate contracts 
and to submit collusive bids to the State of New York and 
certain counties in western New York. On July 21,1987, pe-
titioners moved to dismiss the indictment on grounds which 
included an alleged violation by federal prosecutors of Rule 
6(e)(2).

Petitioners’ Rule 6(e) allegations arose from the follow-
ing facts: When the grand jury that ultimately returned the 
Sherman Act indictment was sitting, Midland and another 
company under investigation brought suit seeking to have 
the Government pay for the cost of compliance with grand 
jury subpoenas. In re Grand Jury Subpoenas to Midland 
Asphalt Corp, and Krantz Asphalt Co., Civ. No. 85-633E 
(WDNY, Feb. 12, 1985) (In re Grand Jury Subpoenas). In 



796 OCTOBER TERM, 1988

Opinion of the Court 489 U. S.

that action Midland filed a motion asking that the District 
Court compel the Government to retain its rough and final 
notes of witness interviews. In response, the Government 
filed a memorandum in which it agreed to retain rough notes 
and final reports prepared by prosecutors and other Govern-
ment personnel during its investigation of the western New 
York road-paving business. Approximately one year later, 
the defendants in a separate criminal case, also involving 
allegations of asphalt contract bid rigging in western New 
York State, United States v. Allegany Bitumens, Inc., Crim. 
No. 86-59C (WDNY, Apr. 14, 1986), filed a similar motion 
to require the Government to preserve its interview notes. 
Again the Government filed a memorandum agreeing to do 
so, noting that it had already made such a commitment to the 
District Court, and attaching a copy of its earlier memoran-
dum in the In re Grand Jury Subpoenas case.

Petitioners’ motion to dismiss the indictment in the pres-
ent case alleged that the Government’s filing, in Allegany 
Bitumens, of its memorandum from the In re Grand Jury 
Subpoenas case, publicly “disclose[d] matters occurring be-
fore the grand jury” in violation of Rule 6(e)(2). Specifi-
cally, the motion alleged that the memorandum disclosed the 
nature and focus of the investigation, the name of a grand 
jury witness, and the fact that the witness was to testify as 
an individual and not as a document custodian for Midland. 
Finding that the prosecution had not violated Rule 6(e)(2), 
the District Court denied petitioners’ motion to dismiss the 
indictment.

On appeal in the Court of Appeals for the Second Cir-
cuit, the Government moved to dismiss for lack of jurisdic-
tion, contending that the District Court’s order declining 
to dismiss the indictment was not a “final decision” under 28 
U. S. C. §1291. Petitioners responded that this Court’s 
decision in United States v. Mechanik, 475 U. S. 66 (1986), 
in which we held that an alleged violation of Federal Rule 
of Criminal Procedure 6(d) was rendered harmless beyond a
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reasonable doubt by a petit jury’s guilty verdict, would make 
district court orders denying motions to dismiss indictments 
based on alleged violations of Rule 6(e) “effectively unreview- 
able on appeal from a final judgment,” Coopers & Lybrand n . 
Livesay, 437 U. S. 463, 468 (1978), and hence immediately 
appealable under the collateral order doctrine, see ibid. The 
Court of Appeals rejected petitioners’ contention on the 
ground that Rule 6(d), the subsection at issue in Mechanik, 
exists primarily “to protect the person under investigation 
from being indicted in the absence of probable cause,” 840 
F. 2d 1040, 1046 (1988), whereas Rule 6(e) serves the dif-
ferent function of “protect[ing] society’s interest in keeping 
secret the identity of grand jury witnesses and persons under 
investigation,” ibid. It concluded that “Mechanik [would 
not] preclud[e] a federal court of appeals from exercising 
post-trial review of an order denying a motion to dismiss an 
indictment for violation of Rule 6(e),” ibid., that denials of 
motions to dismiss indictments for alleged violations of Rule 
6(e) are therefore not immediately appealable under the col-
lateral order doctrine, and that the Government’s motion to 
dismiss the appeal in the case before it should be granted.

We granted certiorari to resolve a disagreement among the 
Courts of Appeals? 487 U. S. 1217 (1988).

1 The Court of Appeals for the Ninth Circuit has read Mechanik to forbid 
postconviction review of alleged violations of Rule 6(e), and accordingly has 
held that district court orders denying motions to dismiss indictments for 
violations of the Rule are immediately appealable under the collateral 
order doctrine. United States v. Benjamin, 812 F. 2d 548, 553 (1987). 
The Courts of Appeals for the Third, Tenth, and Eleventh Circuits have 
read Mechanik more narrowly to bar postconviction review only of “tech-
nical” violations of Rule 6, not violations calling into question the “funda-
mental fairness” of the criminal proceedings, and therefore have held that 
the latter type are not immediately appealable. United States v. Johns, 
858 F. 2d 154, 159-160 (CA3 1988); United States v. Taylor, 798 F. 2d 
1337, 1340 (CAIO 1986); United States v. Kramer, 864 F. 2d 99, 101 (CA11 
1988). The First, Seventh, and District of Columbia Circuits have held 
that claims which may not be reviewed following conviction pursuant to 
Mechanik are insufficiently important to fit within the small class of claims
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In the Judiciary Act of 1789, 1 Stat. 73, the First Con-
gress established the principle that only “final judgments and 
decrees” of the federal district courts may be reviewed on ap-
peal. Id., at 84. The statute has changed little since then: 
28 U. S. C. § 1291 today provides that federal courts of ap-
peals “shall have jurisdiction of appeals from all final deci-
sions of the district courts . . . except where a direct review 
may be had in the Supreme Court.” For purposes of this 
provision, a final judgment is normally deemed not to have 
occurred “until there has been a decision by the District 
Court that ‘ends the litigation on the merits and leaves noth-
ing for the court to do but execute the judgment.’” Van 
Cauwenberghe v. Biard, 486 U. S. 517, 521 (1988), quoting 
Catlin v. United States, 324 U. S. 229, 233 (1945). In crimi-
nal cases, this prohibits appellate review until after convic-
tion and imposition of sentence. Flanagan v. United States, 
465 U. S. 259, 263 (1984); Berman v. United States, 302 
U. S. 211, 212 (1937). Since petitioners have not yet even 
been tried, much less convicted or sentenced, it is plain that 
the District Court’s order denying their motion to dismiss 
falls within this prohibition.

In Cohen n . Beneficial Industrial Loan Corp., 337 U. S. 
541 (1949), we carved out a narrow exception to the normal 
application of the final judgment rule, which has come to 
be known as the collateral order doctrine. This exception 
considers as “final judgments,” even though they do not “end 
the litigation on the merits,” decisions “which finally deter-
mine claims of right separate from, and collateral to, rights 
asserted in the action, too important to be denied review 
and too independent of the cause itself to require that appel-
late jurisdiction be deferred until the whole case is adjudi-

eligible for interlocutory review. United States v. LaRouche Campaign, 
829 F. 2d 250, 253-254 (CAI 1987); United States v. Daniels, 848 F. 2d 758, 
760 (CA7 1988); United States v. Poindexter, 273 U. S. App. D. C. 240, 
245-246, 859 F. 2d 216, 221-222 (1988).
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cated.” Id., at 546. To fall within the limited class of final 
collateral orders, an order must (1) “conclusively determine 
the disputed question,” (2) “resolve an important issue com-
pletely separate from the merits of the action,” and (3) “be 
effectively unreviewable on appeal from a final judgment.” 
Coopers & Lybrand v. Livesay, supra, at 468.

We have interpreted the collateral order exception “with 
the utmost strictness” in criminal cases. Flanagan, supra, 
at 265. Although we have had numerous opportunities in 
the 40 years since Cohen to consider the appealability of pre-
judgment orders in criminal cases, we have found denials of 
only three types of motions to be immediately appealable: 
motions to reduce bail, Stack v. Boyle, 342 U. S. 1 (1951), 
motions to dismiss on double jeopardy grounds, Abney v. 
United States, 431 U. S. 651 (1977), and motions to dismiss 
under the Speech or Debate Clause, Helstoski v. Meanor, 
442 U. S. 500 (1979). These decisions, along with the far 
more numerous ones in which we have refused to permit in-
terlocutory appeals, manifest the general rule that the third 
prong of the Coopers & Lybrand test is satisfied only where 
the order at issue involves “an asserted right the legal and 
practical value of which would be destroyed if it were not 
vindicated before trial.” United States v. MacDonald, 435 
U. S. 850, 860 (1978).

We have little difficulty concluding that an order denying 
a motion to dismiss an indictment for an alleged violation 
of Rule 6(e) does not satisfy our “stringent conditions for 
qualification as an immediately appealable collateral order.” 
Flanagan, supra, at 270. Whether a violation of Rule 6(e) 
will be reviewable on appeal following conviction, as the 
Court of Appeals below held, 840 F. 2d, at 1046, or will be 
rendered harmless as a matter of law by the conviction, as 
the Ninth Circuit has decided, United States v. Benjamin, 
812 F. 2d 548, 553 (1987), a district court order declining 
to dismiss an indictment for an alleged violation of the Rule 
fails one or the other of the final two requirements set out in 
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Coopers & Lybrand. If Mechanik is not extended beyond 
violations of Rule 6(d), and if Rule 6(e) violations can accord-
ingly provide the basis for reversal of a conviction on appeal, 
it is obvious that they are not “effectively unreviewable on 
appeal from a final judgment.” Coopers & Lybrand, 437 
U. S., at 468. If, on the other hand, Mechanik is applied to 
bar postconviction review of alleged violations of Rule 6(e), it 
will be because the purpose of that Rule is the same as the 
purpose of Rule 6(d), namely, to “protec[t] against the dan-
ger that a defendant will be required to defend against a 
charge for which there is no probable cause to believe him 
guilty,” Mechanik, 475 U. S., at 70, which danger has de-
monstrably been avoided whenever there is a guilty verdict 
at trial. If this latter analysis is correct, however, orders 
denying motions to dismiss for Rule 6(e) violations cannot be 
said to “resolve an important issue completely separate from 
the merits of the action,” Coopers & Lybrand, supra, at 468, 
but rather involve “considerations enmeshed in the merits of 
the dispute,” Van Cauwenberghe, supra, at 528, and would 
“affect . . . or be affected by” the decision on the merits of 
the case, DiBella v. United States, 369 U. S. 121, 126 (1962) 
(emphasis added). Thus, whatever view one takes of the 
scope of Mechanik (an issue we need not resolve here), the 
present order is not immediately appealable.

Petitioners attempt to avoid this reasoning by suggest-
ing that orders of this sort, even if theoretically reviewable 
after conviction, are “effectively unreviewable,” Coopers & 
Lybrand, supra, at 468, once trial has been held, because 
they pertain to a right “the . . . practical value of which [is] 
destroyed if it [is] not vindicated before trial,” MacDonald, 
supra, at 860—namely, the right not merely not to be con-
victed, but not to be tried at all “on an indictment returned 
by a grand jury whose decision to indict was substantially in-
fluenced by the government’s violation of 6(e).” Brief for 
Petitioner 24. We do not agree. It is true that deprivation 
of the right not to be tried satisfies the Coopers & Lybrand
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requirement of being “effectively unreviewable on appeal 
from a final judgment.” See Abney v. United States, supra; 
Helstoski v. Meaner, supra. One must be careful, however, 
not to play word games with the concept of a “right not to be 
tried.” In one sense, any legal rule can be said to give rise to 
a “right not to be tried” if failure to observe it requires the 
trial court to dismiss the indictment or terminate the trial. 
But that is assuredly not the sense relevant for purposes of 
the exception to the final judgment rule.

“Certainly, the fact that this Court has held dismissal 
of the indictment to be the proper remedy when the 
Sixth Amendment right to a speedy trial has been vio-
lated . . . does not mean that a defendant enjoys a ‘right 
not to be tried’ which must be safeguarded by interlocu-
tory appellate review. Dismissal of the indictment is 
the proper sanction when a defendant has been granted 
immunity from prosecution, when his indictment is de-
fective, or, usually, when the only evidence against him 
was seized in violation of the Fourth Amendment. Ob-
viously, however, this has not led the Court to conclude 
that such defendants can pursue interlocutory appeals.” 
MacDonald, supra, at 860, n. 7.

There is a “crucial distinction between a right not to be tried 
and a right whose remedy requires the dismissal of charges.” 
United States v. Hollywood Motor Car Co., 458 U. S. 263, 
269 (1982). A right not to be tried in the sense relevant 
to the Cohen exception rests upon an explicit statutory or 
constitutional guarantee that trial will not occur—as in the 
Double Jeopardy Clause (“nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb”), 
see Abney v. United States, supra, or the Speech or Debate 
Clause (“[F]or any Speech or Debate in either House, [the 
Senators and Representatives] shall not be questioned in any 
other Place”), see Helstoski v. Meaner, supra. Neither 
Rule 6(e) nor the Constitution affords such a guarantee in the 
event of a violation of grand jury secrecy.
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The text of Rule 6(e) contains no hint that a governmental 
violation of its prescriptions gives rise to a right not to stand 
trial. To be sure, we held last Term in Bank of Nova Scotia 
v. United States, 487 U. S. 250, 263 (1988), that a district 
court has authority in certain circumstances to dismiss an in-
dictment for violations of Rule 6(e). But as just noted, that 
has nothing to do with a “right not to be tried” in the sense 
relevant here.

As for the Grand Jury Clause of the Fifth Amendment, 
that reads in relevant part as follows: “No person shall be 
held to answer for a capital, or otherwise infamous crime, un-
less on a presentment or indictment of a Grand Jury.” That 
does indeed confer a right not to be tried (in the pertinent 
sense) when there is no grand jury indictment. Undoubt-
edly the common-law protections traditionally associated 
with the grand jury attach to the grand jury required by this 
provision—including the requisite secrecy of grand jury pro-
ceedings. But that is far from saying that every violation of 
those protections, like the lack of a grand jury indictment it-
self, gives rise to a right not to be tried. We have held that 
even the grand jury’s violation of the defendant’s right 
against self-incrimination does not trigger the Grand Jury 
Clause’s “right not to be tried.” Lawn v. United States, 355 
U. S. 339, 349 (1958). Only a defect so fundamental that it 
causes the grand jury no longer to be a grand jury, or the 
indictment no longer to be an indictment, gives rise to the 
constitutional right not to be tried. An isolated breach of 
the traditional secrecy requirements does not do so.

* * *

For these reasons, the Court of Appeals was correct to 
grant the Government’s motion to dismiss the appeal, and its 
judgment is

Affirmed.
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In each of the years 1979 through 1984, appellant, a Michigan resident and 
former federal employee, paid state income tax on his federal retirement 
benefits in accordance with the Michigan Income Tax Act, which ex-
empts from taxation all retirement benefits paid by the State or its politi-
cal subdivisions, but taxes retirement benefits paid by other employers, 
including the Federal Government. After the State denied appellant’s 
request for refunds, he filed suit in the Michigan Court of Claims, alleg-
ing that the State’s inconsistent treatment of retirement benefits vio-
lated 4 U. S. C. § 111, which authorizes States to tax “pay or compensa-
tion for personal services as [a federal] officer or employee . . . , if the 
taxation does not discriminate against the . . . employee because of the 
source of the pay or compensation.” The Court of Claims denied relief, 
and the Michigan Court of Appeals affirmed, ruling that appellant is an 
“annuitant” under federal law rather than an “employee” within the 
meaning of § 111, and that that section therefore has no application to 
him. The Court of Appeals also held that the doctrine of intergovern-
mental tax immunity did not render the State’s discriminatory tax 
scheme unconstitutional, since the discrimination was justified under a 
rational-basis test: The State’s interest in attracting and retaining quali-
fied employees was a legitimate objective which was rationally achieved 
by a retirement plan offering economic inducements.

Held:
1. Section 111 applies to federal retirees such as appellant. The 

State’s contention that the section is limited to current federal employ-
ees is refuted by the plain language of the statute’s first clause. Since 
the amount of civil service retirement benefits is based and computed 
upon an individual’s salary and years of service, it represents deferred 
compensation for service to the Government, and therefore constitutes 
“pay or compensation... as [a federal] employee” within the meaning of 
that clause. The State’s contention that, since this quoted language 
does not occur in the statute’s second, nondiscrimination clause, that 
clause applies only to current employees, is hypertechnical and fails to 
read the nondiscrimination clause in its context within the overall statu-
tory scheme. The reference to “the pay or compensation” in the latter 
clause must, in context, mean the same “pay or compensation” defined in 



804 OCTOBER TERM, 1988

Syllabus 489 U. S.

the section’s first clause and thus includes retirement benefits. The 
State’s reading of the clause is implausible because it is unlikely that 
Congress consented to discriminatory taxation of retired federal civil 
servants’ pensions while refusing to permit such taxation of current em-
ployees, and there is nothing in the statutory language or legislative his-
tory to suggest such a result. Pp. 808-810.

2. Section Ill’s language, purpose, and legislative history establish 
that the scope of its nondiscrimination clause’s grant or retention of lim-
ited tax immunity for federal employees is coextensive with, and must be 
determined by reference to, the prohibition against discriminatory taxes 
embodied in the modem constitutional doctrine of intergovernmental tax 
immunity. Pp. 810-814.

3. Michigan’s tax scheme violates principles of intergovernmental tax 
immunity by favoring retired state and local government employees over 
retired federal employees. Pp. 814-817.

(a) The State’s contention that appellant is not entitled to claim the 
protection of the immunity doctrine is without merit. Although the doc-
trine is based on the need to protect each sovereign’s governmental oper-
ations from undue interference by another sovereign, this Court’s prece-
dents establish that private entities or individuals who are subjected to 
discriminatory taxation on account of their dealings with a sovereign can 
themselves receive the protection of the constitutional doctrine. See, 
for example, Phillips Chemical Co. v. Dumas Independent School Dist., 
361 U. S. 376, 387. Pp. 814-815.

(b) In determining whether the State’s inconsistent tax treatment 
of federal and state retirees is permissible, the relevant inquiry is 
whether the inconsistency is directly related to and justified by “signifi-
cant differences between the two classes.” Phillips, supra, at 384-385. 
The State’s claimed interest in hiring qualified civil servants through the 
inducement of a tax exemption for retirement benefits is irrelevant to 
this inquiry, since it merely demonstrates that the State has a rational 
reason for discriminating between two similar groups of retirees with-
out demonstrating any differences between those groups themselves. 
Moreover, the State’s claim that its retirement benefits are significantly 
less munificent than federal benefits in terms of vesting requirements, 
rate of accrual, and benefit computations is insufficient to justify the 
type of blanket exemption at issue here. A tax exemption truly in-
tended to account for differences in benefits would not discriminate on 
the basis of the source of those benefits, but would, rather, discriminate 
on the basis of the amount of benefits received by individual retirees. 
Pp. 815-817.

4. Because the State concedes that a refund is appropriate in these 
circumstances, appellant is entitled to a refund to the extent he has paid
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taxes pursuant to the invalid Michigan scheme. However, his additional 
claim for prospective relief from discriminatory taxation should be de-
cided by the state courts, whose special expertise in state law puts them 
in a better position than this Court to fashion the remedy most appropri-
ate to comply with the constitutional mandate of equal treatment. 
Pp. 817-818.

106 Mich. App. 98, 408 N. W. 2d 433, reversed and remanded.

Kenne dy , J., delivered the opinion of the Court, in which Rehnq uis t , 
C. J., and Bren na n , Whit e , Marsh all , Bla ckmu n , O’Con no r , and 
Scali a , JJ., joined. Steve ns , J., filed a dissenting opinion, post, p. 818.

Paul S. Davis, pro se, argued the cause and filed briefs for 
appellant.

Michael K. Kellogg argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Fried, Assistant Attorney General 
Rose, Deputy Solicitor General Merrill, David English Car-
mack, and Steven W. Parks.

Thomas L. Casey, Assistant Solicitor General of Michigan, 
argued the cause for appellee. With him on the brief were 
Frank J. Kelley, Attorney General, Louis J. Caruso, Solici-
tor General, and Richard R. Roesch and Ross H. Bishop, As-
sistant Attorneys General. *

Justic e  Ken ne dy  delivered the opinion of the Court.
The State of Michigan exempts from taxation all retire-

ment benefits paid by the State or its political subdivisions, 
but levies an income tax on retirement benefits paid by all 
other employers, including the Federal Government. The 
question presented by this case is whether Michigan’s tax 
scheme violates federal law.

I

Appellant Paul S. Davis, a Michigan resident, is a former 
employee of the United States Government. He receives re-

* Joseph B. Scott and Michael J. Kator filed a brief for the National As-
sociation of Retired Federal Employees as amicus curiae urging reversal.
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tirement benefits pursuant to the Civil Service Retirement 
Act, 5 U. S. C. §8331 et seq. In each of the years 1979 
through 1984, appellant paid Michigan state income tax on his 
federal retirement benefits in accordance with Mich. Comp. 
Laws Ann. §206.30(l)(f) (Supp. 1988).1 That statute defines 
taxable income in a manner that excludes all retirement 
benefits received from the State or its political subdivisions, 
but includes most other forms of retirement benefits.* 2 The 
effect of this definition is that the retirement benefits of re-
tired state employees are exempt from state taxation while 
the benefits received by retired federal employees are not.

In 1984, appellant petitioned for refunds of state taxes paid 
on his federal retirement benefits between 1979 and 1983. 
After his request was denied, appellant filed suit in the Mich-
igan Court of Claims. Appellant’s complaint, which was 
amended to include the 1984 tax year, averred that his fed-
eral retirement benefits were “not legally taxable under

xAs a result of a series of amendments, this subsection has been vari-
ously designated as (l)(f), (l)(g), and (l)(h) at times relevant to this litiga-
tion. This opinion will refer only to the current statutory designation, 
§206.30(l)(f).

2 In pertinent part, the statute provides:
“(1) ‘Taxable income’. . . means adjusted gross income as defined in the 

internal revenue code subject to the following adjustments:

“(f) Deduct to the extent included in adjusted gross income:
“(i) Retirement or pension benefits received from a public retirement 

system of or created by an act of this state or a political subdivision of this 
state.

“(iv) Retirement or pension benefits from any other retirement or pen-
sion system as follows:

“(A) For a single return, the sum of not more than $7,500.00.
“(B) For a joint return, the sum of not more than $10,000.00.” Mich. 

Comp. Laws Ann. §206.30(l)(f) (Supp. 1988).
Subsection (f )(iv) of this provision exempts a portion of otherwise taxable 
retirement benefits from taxable income, but appellant’s retirement pay 
from all nonstate sources exceeded the applicable exemption amount in 
each of the tax years relevant to this case.
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the Michigan Income Tax Law” and that the State’s incon-
sistent treatment of state and federal retirement benefits dis-
criminated against federal retirees in violation of 4 U. S. C. 
§111, which preserves federal employees’ immunity from dis-
criminatory state taxation. See Public Salary Tax Act of 
1939, ch. 59, §4, 53 Stat. 575, codified, as amended, at 4 
U. S. C. § 111. The Court of Claims, however, denied relief. 
No. 84-9451 (Oct. 30, 1985), App. to Juris. Statement A10.

The Michigan Court of Appeals affirmed. 160 Mich. App. 
98, 408 N. W. 2d 433 (1987). The court first rejected appel-
lant’s claim that 4 U. S. C. § 111 invalidated the State’s tax 
on appellant’s federal benefits. Noting that §111 applies 
only to federal “employees,” the court determined that appel-
lant’s status under federal law was that of an “annuitant” 
rather than an employee. As a consequence, the court con-
cluded that §111 “has no application to [Davis], since [he] 
cannot be considered an employee within the meaning of that 
act.” Id., at 104, 408 N. W. 2d, at 435.

The Michigan Court of Appeals next rejected appellant’s 
contention that the doctrine of intergovernmental tax immu-
nity rendered the State’s tax treatment of federal retirement 
benefits unconstitutional. Conceding that “a tax may be 
held invalid ... if it operates to discriminate against the fed-
eral government and those with whom it deals,” id., at 104, 
408 N. W. 2d, at 436, the court examined the State’s justifi-
cations for the discrimination under a rational-basis test. 
Ibid. The court determined that the State’s interest in “at-
tracting and retaining . . . qualified employees” was a “legiti-
mate state objective which is rationally achieved by a retire-
ment plan offering economic inducements,” and it upheld the 
statute. Id., at 105, 408 N. W. 2d, at 436.

The Supreme Court of Michigan denied appellant’s applica-
tion for leave to appeal. 429 Mich. 854 (1987). We noted 
probable jurisdiction. 487 U. S. 1217 (1988).
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Appellant places principal reliance on 4 U. S. C. § 111. In 

relevant part, that section provides:
“The United States consents to the taxation of pay or 
compensation for personal service as an officer or em-
ployee of the United States ... by a duly constituted 
taxing authority having jurisdiction, if the taxation does 
not discriminate against the officer or employee because 
of the source of the pay or compensation.”

As a threshold matter, the State argues that § 111 applies 
only to current employees of the Federal Government, not to 
retirees such as appellant. In our view, however, the plain 
language of the statute dictates the opposite conclusion. 
Section 111 by its terms applies to “the taxation of pay or 
compensation for personal services as an officer or employee 
of the United States.” (Emphasis added). While retire-
ment pay is not actually disbursed during the time an individ-
ual is working for the Government, the amount of benefits to 
be received in retirement is based and computed upon the in-
dividual’s salary and years of service. 5 U. S. C. § 8339(a). 
We have no difficulty concluding that civil service retirement 
benefits are deferred compensation for past years of service 
rendered to the Government. See, e. g., Zucker v. United 
States, 758 F. 2d 637, 639 (CA Fed.), cert, denied, 474 U. S. 
842 (1985); Kizas n . Webster, 227 U. S. App. D. C. 327, 339, 
707 F. 2d 524, 536, (1983), cert, denied, 464 U. S. 1042 (1984); 
Clark v. United States, 691 F. 2d 837, 842 (CA7 1982). And 
because these benefits accrue to employees on account of 
their service to the Government, they fall squarely within the 
category of compensation for services rendered “as an officer 
or employee of the United States.” Appellant’s federal re-
tirement benefits are deferred compensation earned “as” a 
federal employee, and so are subject to § 111.3

8 The State suggests that the legislative history does not support this 
interpretation of § 111, pointing to statements in the Committee Reports
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The State points out, however, that the reference to “com-
pensation for personal services as an officer or employee” oc-
curs in the first part of § 111, which defines the extent of Con-
gress’ consent to state taxation, and not in the latter part of 
the section, which provides that the consent does not extend 
to taxes that discriminate against federal employees. In-
stead, the nondiscrimination clause speaks only in terms of 
“discriminat[ion] against the officer or employee because of 
the source of the pay or compensation.” From this the State 
concludes that, whatever the scope of Congress’ consent to 
taxation in the first portion of §111, the nondiscrimination 
clause applies only to current federal employees.

Although the State’s hypertechnical reading of the nondis-
crimination clause is not inconsistent with the language of 
that provision examined in isolation, statutory language can-
not be construed in a vacuum. It is a fundamental canon of 
statutory construction that the words of a statute must be 
read in their context and with a view to their place in the 
overall statutory scheme. See United States v. Morton, 467 
U. S. 822, 828 (1984). When the first part of § 111 is read 
together with the nondiscrimination clause, the operative 
words of the. statute are as follows: “The United States con-
sents to the taxation of pay or compensation ... if the tax-
ation does not discriminate . . . because of the source of the 
pay or compensation.” The reference to “the pay or com-
pensation” in the last clause of § 111 must, in context, mean 
the same “pay or compensation” defined in the first part of 
the section. Since that “pay or compensation” includes re-
tirement benefits, the nondiscrimination clause must include 
them as well.

that describe the scope of § 111 without using the phrase “service as an offi-
cer or employee.” The language of the statute leaves no room for doubt on 
this point, however, so the State’s attempt to establish a minor inconsis-
tency with the legislative history need not detain us. Legislative history 
is irrelevant to the interpretation of an unambiguous statute. United Air 
Lines, Inc. v. McMann, 434 U. S. 192, 199 (1977).
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Any other interpretation of the nondiscrimination clause 
would be implausible at best. It is difficult to imagine that 
Congress consented to discriminatory taxation of the pen-
sions of retired federal civil servants while refusing to permit 
such taxation of current employees, and nothing in the statu-
tory language or even in the legislative history suggests this 
result. While Congress could perhaps have used more pre-
cise language, the overall meaning of § 111 is unmistakable: it 
waives whatever immunity past and present federal employ-
ees would otherwise enjoy from state taxation of salaries, re-
tirement benefits, and other forms of compensation paid on 
account of their employment with the Federal Government, 
except to the extent that such taxation discriminates on ac-
count of the source of the compensation.

Ill

Section 111 was enacted as part of the Public Salary Tax 
Act of 1939, the primary purpose of which was to impose 
federal income tax on the salaries of all state and local 
government employees. Prior to adoption of the Act, sala-
ries of most government employees, both state and federal, 
generally were thought to be exempt from taxation by an-
other sovereign under the doctrine of intergovernmental tax 
immunity. This doctrine had its genesis in McCulloch v. 
Maryland, 4 Wheat. 316 (1819), which held that the State of 
Maryland could not impose a discriminatory tax on the Bank 
of the United States. Chief Justice Marshall’s opinion for 
the Court reasoned that the Bank was an instrumentality 
of the Federal Government used to carry into effect the 
Government’s delegated powers, and taxation by the State 
would unconstitutionally interfere with the exercise of those 
powers. Id., at 425-437.

For a time, McCulloch was read broadly to bar most tax-
ation by one sovereign of the employees of another. See 
Collector v. Day, 11 Wall. 113, 124-128 (1871) (invalidating 
federal income tax on salary of state judge); Dobbins v. Com-



DAVIS v. MICHIGAN DEPT. OF TREASURY 811

803 Opinion of the Court

missioners of Erie County, 16 Pet. 435 (1842) (invalidating 
state tax on federal officer). This rule “was based on the ra-
tionale that any tax on income a party received under a con-
tract with the government was a tax on the contract and thus 
a tax ‘on’ the government because it burdened the govern-
ment’s power to enter into the contract.” South Carolina v. 
Baker, 485 U. S. 505, 518 (1988).

In subsequent cases, however, the Court began to turn 
away from its more expansive applications of the immunity 
doctrine. Thus, in Helvering v. Gerhardt, 304 U. S. 405 
(1938), the Court held that the Federal Government could 
levy nondiscriminatory taxes on the incomes of most state 
employees. The following year, Graves v. New York ex rel. 
O’Keefe, 306 U. S. 466, 486-487 (1939), overruled the Day- 
Dobbins line of cases that had exempted government employ-
ees from nondiscriminatory taxation. After Graves, there-
fore, intergovernmental tax immunity barred only those 
taxes that were imposed directly on one sovereign by the 
other or that discriminated against a sovereign or those with 
whom it dealt.

It was in the midst of this judicial revision of the immunity 
doctrine that Congress decided to extend the federal income 
tax to state and local government employees. The Public 
Salary Tax Act was enacted after Helvering v. Gerhardt, 
supra, had upheld the imposition of federal income taxes on 
state civil servants, and Congress relied on that decision as 
support for its broad assertion of federal taxing authority. 
S. Rep. No. 112, 76th Cong., 1st Sess., 5-9 (1939); H. R. 
Rep. No. 26, 76th Cong., 1st Sess., 2-3 (1939). However, 
the Act was drafted, considered in Committee, and passed by 
the House of Representatives before the announcement of 
the decision in Graves v. New York ex rel. O’Keefe, supra, 
which for the first time permitted state taxation of federal 
employees. As a result, during most of the legislative proc-
ess leading to adoption of the Act it was unclear whether 
state taxation of federal employees was still barred by inter-
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governmental tax immunity despite the abrogation of state 
employees’ immunity from federal taxation. See H. R. Rep. 
No. 26, supra, at 2 (“There are certain indications in the case 
of McCulloch n . Maryland, 4 Wheat. 316 (1819), . . . that 
. . . Federal officers and employees may not, without the 
consent of the United States, be subjected to income taxation 
under the authority of the various States”).

Dissatisfied with this uncertain state of affairs, and con-
cerned that considerations of fairness demanded equal tax 
treatment for state and federal employees, Congress decided 
to ensure that federal employees would not remain immune 
from state taxation at the same time that state government 
employees were being required to pay federal income taxes. 
See S. Rep. No. 112, supra, at 4; H. R. Rep. No. 26, supra, 
at 2. Accordingly, §4 of the proposed Act (now §111) 
expressly waived whatever immunity would have other-
wise shielded federal employees from nondiscriminatory state 
taxes.

By the time the statute was enacted, of course, the decision 
in Graves had been announced, so the constitutional immunity 
doctrine no longer proscribed nondiscriminatory state tax-
ation of federal employees. In effect, § 111 simply codified 
the result in Graves and foreclosed the possibility that subse-
quent judicial reconsideration of that case might reestablish 
the broader interpretation of the immunity doctrine.

Section 111 did not waive all aspects of intergovernmental 
tax immunity, however. The final clause of the section con-
tains an exception for state taxes that discriminate against 
federal employees on the basis of the source of their com-
pensation. This nondiscrimination clause closely parallels 
the nondiscrimination component of the constitutional immu-
nity doctrine which has, from the time of McCulloch v. 
Maryland, barred taxes that “operat[e] so as to discriminate 
against the Government or those with whom it deals.” 
United States v. City of Detroit, 355 U. S. 466, 473 (1958). 
See also McCulloch n . Maryland, supra, at 436-437; Miller
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v. Milwaukee, 272 U. S. 713, 714-715 (1927); Helvering v. 
Gerhardt, supra, at 413; Phillips Chemical Co. v. Dumas In-
dependent School Dist., 361 U. S. 376, 385 (1960); Memphis 
Bank & Trust Co. v. Gamer, 459 U. S. 392, 397, and n. 7 
(1983).

In view of the similarity of language and purpose between 
the constitutional principle of nondiscrimination and the stat-
utory nondiscrimination clause, and given that § 111 was con-
sciously drafted against the background of the Court’s tax 
immunity cases, it is reasonable to conclude that Congress 
drew upon the constitutional doctrine in defining the scope of 
the immunity retained in § 111. When Congress codifies a 
judicially defined concept, it is presumed, absent an express 
statement to the contrary, that Congress intended to adopt 
the interpretation placed on that concept by the courts. See 
Midiantic National Bank v. New Jersey Dept, of Environ-
mental Protection, 474 U. S. 494, 501 (1986); Morissette v. 
United States, 342 U. S. 246, 263 (1952). Hence, we con-
clude that the retention of immunity in § 111 is coextensive 
with the prohibition against discriminatory taxes embodied in 
the modern constitutional doctrine of intergovernmental tax 
immunity. Cf. Memphis Bank & Trust, supra, at 396-397 
(construing 31 U. S. C. § 742, which permits only “ ‘nondis- 
criminatory’” state taxation of interest on federal obliga-
tions, as “principally a restatement of the constitutional 
rule”).

On its face, § 111 purports to be nothing more than a partial 
congressional consent to nondiscriminatory state taxation of 
federal employees. It can be argued, however, that by neg-
ative implication § 111 also constitutes an affirmative statu-
tory grant of immunity from discriminatory state taxation in 
addition to, and coextensive with, the pre-existing protec-
tion afforded by the constitutional doctrine. Regardless of 
whether § 111 provides an independent basis for finding im-
munity or merely preserves the traditional constitutional 
prohibition against discriminatory taxes, however, the in-
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quiry is the same. In either case, the scope of the immu-
nity granted or retained by the nondiscrimination clause is to 
be determined by reference to the constitutional doctrine. 
Thus, the dispositive question in this case is whether the tax 
imposed on appellant is barred by the doctrine of intergov-
ernmental tax immunity.

IV

It is undisputed that Michigan’s tax system discriminates 
in favor of retired state employees and against retired federal 
employees. The State argues, however, that appellant is 
not entitled to claim the protection of the immunity doctrine, 
and that in any event the State’s inconsistent treatment of 
Federal and State Government retirees is justified by mean-
ingful differences between the two classes.

A

In support of its first contention, the State points out that 
the purpose of the immunity doctrine is to protect govern-
ments and not private entities or individuals. As a result, so 
long as the challenged tax does not interfere with the Federal 
Government’s ability to perform its governmental functions, 
the constitutional doctrine has not been violated.

It is true that intergovernmental tax immunity is based on 
the need to protect each sovereign’s governmental operations 
from undue interference by the other. Graves, 306 U. S., 
at 481; McCulloch v. Maryland, 4 Wheat., at 435-436. But 
it does not follow that private entities or individuals who 
are subjected to discriminatory taxation on account of their 
dealings with a sovereign cannot themselves receive the pro-
tection of the constitutional doctrine. Indeed, all precedent 
is to the contrary. In Phillips Chemical Co., supra, for 
example, we considered a private corporation’s claim that 
a state tax discriminated against private lessees of federal 
land. We concluded that the tax “discriminate [d] uncon-
stitutionally against the United States and its lessee,” and ac-
cordingly held that the tax could not be exacted. Id., at 387
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(emphasis added). See also Memphis Bank & Trust, supra; 
Moses Lake Homes, Inc. n . Grant County, 365 U. S. 744 
(1961); Collector v. Day, 11 Wall. 113 (1871); Dobbins v. 
Commissioners of Erie County, 16 Pet. 435 (1842). The 
State offers no reasons for departing from this settled rule, 
and we decline to do so.4

B
Under our precedents, “[t]he imposition of a heavier tax 

burden on [those who deal with one sovereign] than is im-

4 The dissent argues that this tax is nondiscriminatory, and thus con-
stitutional, because it “draws no distinction between the federal employ-
ees or retirees and the vast majority of voters in the State.” Post, at 823. 
In Phillips Chemical Co., however, we faced that precise situation: an 
equal tax burden was imposed on lessees of private, tax-exempt property 
and lessees of federal property, while lessees of state property paid a 
lesser tax, or in some circumstances none at all. Although we concluded 
that “[u]nder these circumstances, there appears to be no discrimination 
between the Government’s lessees and lessees of private property,” 361 
U. S., at 381, we nonetheless invalidated the State’s tax. This result is 
consistent with the underlying rationale for the doctrine of intergovern-
mental tax immunity. The danger that a State is engaging in impermissi-
ble discrimination against the Federal Government is greatest when the 
State acts to benefit itself and those in privity with it. As we observed in 
Phillips Chemical Co., “it does not seem too much to require that the 
State treat those who deal with the Government as well as it treats those 
with whom it deals itself.” Id., at 385.

We also take issue with the dissent’s assertion that “it is peculiarly inap-
propriate to focus solely on the treatment of state governmental employ-
ees” because “[t]he State may always compensate in pay or salary for what 
it assesses in taxes.” Post, at 824. In order to provide the same after-
tax benefits to all retired state employees by means of increased salaries or 
benefit payments instead of a tax exemption, the State would have to in-
crease its outlays by more than the cost of the current tax exemption, since 
the increased payments to retirees would result in higher federal income 
tax payments in some circumstances. This fact serves to illustrate the im-
pact on the Federal Government of the State’s discriminatory tax exemp-
tion for state retirees. Taxes enacted to reduce the State’s employment 
costs at the expense of the federal treasury are the type of discriminatory 
legislation that the doctrine of intergovernmental tax immunity is intended 
to bar.
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posed on [those who deal with the other] must be justified 
by significant differences between the two classes.” Phil-
lips Chemical Co. v. Dumas Independent School Dist., 361 
U. S., at 383. In determining whether this standard of jus-
tification has been met, it is inappropriate to rely solely on 
the mode of analysis developed in our equal protection cases. 
We have previously observed that “our decisions in [the 
equal protection] field are not necessarily controlling where 
problems of intergovernmental tax immunity are involved,” 
because “the Government’s interests must be weighed in the 
balance.” Id., at 385. Instead, the relevant inquiry is 
whether the inconsistent tax treatment is directly related to, 
and justified by, “significant differences between the two 
classes.” Id., at 383-385.

The State points to two allegedly significant differences 
between federal and state retirees. First, the State sug-
gests that its interest in hiring and retaining qualified civil 
servants through the inducement of a tax exemption for re-
tirement benefits is sufficient to justify the preferential treat-
ment of its retired employees. This argument is wholly be-
side the point, however, for it does nothing to demonstrate 
that there are “significant differences between the two 
classes” themselves; rather, it merely demonstrates that the 
State has a rational reason for discriminating between two 
similar groups of retirees. The State’s interest in adopting 
the discriminatory tax, no matter how substantial, is simply 
irrelevant to an inquiry into the nature of the two classes re-
ceiving inconsistent treatment. See id., at 384.

Second, the State argues that its retirement benefits are 
significantly less munificent than those offered by the Fed-
eral Government, in terms of vesting requirements, rate of 
accrual, and computation of benefit amounts. The substan-
tial differences in the value of the retirement benefits paid 
the two classes should, in the State’s view, justify the incon-
sistent tax treatment.



DAVIS v. MICHIGAN DEPT. OF TREASURY 817

803 Opinion of the Court

Even assuming the State’s estimate of the relative value of 
state and federal retirement benefits is generally correct, we 
do not believe this difference suffices to justify the type of 
blanket exemption at issue in this case. While the average 
retired federal civil servant receives a larger pension than his 
state counterpart, there are undoubtedly many individual in-
stances in which the opposite holds true. A tax exemption 
truly intended to account for differences in retirement bene-
fits would not discriminate on the basis of the source of those 
benefits, as Michigan’s statute does; rather, it would dis-
criminate on the basis of the amount of benefits received by 
individual retirees. Cf. Phillips Chemical Co., supra, at 
384-385 (rejecting proffered rationale for State’s unfavorable 
tax treatment of lessees of federal property, because an 
evenhanded application of the rationale would have resulted 
in inclusion of some lessees of state property in the disfa-
vored class as well).

V

For these reasons, we conclude that the Michigan Income 
Tax Act violates principles of intergovernmental tax immu-
nity by favoring retired state and local government employ-
ees over retired federal employees. The State having con-
ceded that a refund is appropriate in these circumstances, see 
Brief for Appellee 63, to the extent appellant has paid taxes 
pursuant to this invalid tax scheme, he is entitled to a refund. 
See lowa-Des Moines National Bank v. Bennett, 284 U. S. 
239, 247 (1931).

Appellant also seeks prospective relief from discriminatory 
taxation. With respect to this claim, however, we are not 
in the best position to ascertain the appropriate remedy. 
While invalidation of Michigan’s income tax law in its entirety 
obviously would eliminate the constitutional violation, the 
Constitution does not require such a drastic solution. We 
have recognized, in cases involving invalid classifications in 
the distribution of government benefits, that the appropriate 
remedy “is a mandate of equal treatment, a result that can be 
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accomplished by withdrawal of benefits from the favored 
class as well as by extension of benefits to the excluded 
class.” Heckler v. Mathews, 465 U. S. 728, 740 (1984). See 
lowa-Des Moines National Bank, supra, at 247; see also 
Welsh v. United States, 398 U. S. 333, 361 (1970) (Harlan, J., 
concurring in judgment).

In this case, appellant’s claim could be resolved either by 
extending the tax exemption to retired federal employees (or 
to all retired employees), or by eliminating the exemption for 
retired state and local government employees. The latter 
approach, of course, could be construed as the direct imposi-
tion of a state tax, a remedy beyond the power of a federal 
court. See Moses Lake Homes, Inc. n . Grant County, 365 
U. S., at 752 (“Federal courts may not assess or levy taxes”). 
The permissibility of either approach, moreover, depends in 
part on the severability of a portion of § 206.30(l)(f) from the 
remainder of the Michigan Income Tax Act, a question of 
state law within the special expertise of the Michigan courts. 
See Louis K. Liggett Co. v. Lee, 288 U. S. 517, 540-541 
(1933). It follows that the Michigan courts are in the best 
position to determine how to comply with the mandate of 
equal treatment. The judgment of the Court of Appeals is 
reversed, and the case is remanded for further proceedings 
not inconsistent with this opinion.

It is so ordered.
Just ice  Stev ens , dissenting.
The States can tax federal employees or private parties 

who do business with the United States so long as the tax 
does not discriminate against the United States. South Car-
olina v. Baker, 485 U. S. 505, 523 (1988); United States v. 
County of Fresno, 429 U. S. 452, 462 (1977). The Court 
today strikes down a state tax that applies equally to the 
vast majority of Michigan residents, including federal em-
ployees, because it treats retired state employees differently 
from retired federal employees. The Court’s holding is not 
supported by the rationale for the intergovernmental immu-
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nity doctrine and is not compelled by our previous decisions. 
I cannot join the unjustified, court-imposed restriction on a 
State’s power to administer its own affairs.

The constitutional doctrine of intergovernmental immu-
nity, Justice Frankfurter explained, “finds its explanation 
and justification ... in avoiding the potentialities of friction 
and furthering the smooth operation of complicated govern-
mental machinery.” City of Detroit v. Murray Corp., 355 
U. S. 489, 504 (1958). To protect the smooth operation of 
dual governments in a federal system, it was at one time 
thought necessary to prohibit state taxation of the salaries 
of officers and employees of the United States, Dobbins v. 
Commissioners of Erie County, 16 Pet. 435 (1842), as well as 
federal taxation of the salaries of state officials. Collector 
v. Day, 11 Wall. 113 (1871). The Court has since forsworn 
such “wooden formalism.” Washington v. United States, 
460 U. S. 536, 544 (1983).

The nondiscrimination rule recognizes the fact that the Fed-
eral Government has no voice in the policy decisions made 
by the several States. The Federal Government’s protection 
against state taxation that singles out federal agencies for 
special burdens is therefore provided by the Supremacy 
Clause of the Federal Constitution, the doctrine of inter-
governmental tax immunity, and statutes such as 4 U. S. C. 
§ 111.1 When the tax burden is shared equally by federal 
agents and the vast majority of a State’s citizens, however, 
the nondiscrimination principle is not applicable and constitu-
tional protection is not necessary. As the Court explained in 
United States v. County of Fresno:

‘The legislative history of 4 U. S. C. § 111 correctly describes the pur-
pose of the nondiscrimination principle as “[t]o protect the Federal Gov-
ernment against the unlikely possibility of State and local taxation of com-
pensation of Federal officers and employees which is aimed at, or threatens 
the efficient operation of, the Federal Government.” H. R. Rep. No. 26, 
76th Cong., 1st Sess., 5 (1939); S. Rep. No. 112, 76th Cong., 1st Sess., 12 
(1939).
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“The rule to be derived from the Court’s more recent 
decisions, then, is that the economic burden on a fed-
eral function of a state tax imposed on those who deal 
with the Federal Government does not render the tax 
unconstitutional so long as the tax is imposed equally on 
the other similarly situated constituents of the State. 
This rule returns to the original intent of M'Culloch 
v. Maryland. The political check against abuse of the 
taxing power found lacking in M'Culloch, where the tax 
was imposed solely on the Bank of the United States, 
is present where the State imposes a nondiscriminatory 
tax only on its constituents or their artificially owned 
entities; and M‘Culloch foresaw the unfairness in forc-
ing a State to exempt private individuals with benefi-
cial interests in federal property from taxes imposed 
on similar interests held by others in private property. 
Accordingly, M'Culloch expressly excluded from its rule 
a tax on ‘the interest which the citizens of Maryland may 
hold [in a federal instrumentality] in common with other 
property of the same description throughout the State.’ 
4 Wheat., at 436.” 429 U. S., at 462-464.2

2 The quotation in the text omits one footnote, but this footnote is 
relevant:

“ nA tax on the income of federal employees, or a tax on the possessory 
interest of federal employees in Government houses, if imposed only on 
them, could be escalated by a State so as to destroy the federal function 
performed by them either by making the Federal Government unable to 
hire anyone or by causing the Federal Government to pay prohibitively 
high salaries. This danger would never arise, however, if the tax is also 
imposed on the income and property interests of all other residents and 
voters of the State.” 429 U. S., at 463.
The Court has repeatedly emphasized that the rationale of the nondiscrimi-
nation rule is met when there is a political check against excessive taxation. 
See South Carolina v. Baker, 485 U. S. 505, 526, n. 15 (1988) (“[T]he best 
safeguard against excessive taxation (and the most judicially manageable) 
is the requirement that the government tax in a nondiscriminatory fashion. 
For where a government imposes a nondiscriminatory tax, judges can term 
the tax ‘excessive’ only by second-guessing the extent to which the taxing
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If Michigan were to tax the income of federal employees 
without imposing a like tax on others, the tax would be plainly 
unconstitutional. Cf. McCulloch v. Maryland, 4 Wheat. 316, 
425-437 (1819). On the other hand, if the State taxes the in-
come of all its residents equally, federal employees must pay 
the tax. Graves v. New York ex rel. O'Keefe, 306 U. S. 466 
(1939). See United States v. County of Fresno, 429 U. S., at 
468 (Stev en s , J., dissenting). The Michigan tax here ap-
plies to approximately 4V2 million individual taxpayers in the 
State, including the 24,000 retired federal employees. It ex-
empts only the 130,000 retired state employees. Tr. of Oral 
Arg. 35-36. Once one understands the underlying reason for 
the McCulloch holding, it is plain that this tax does not uncon-
stitutionally discriminate against federal employees.

The Court reaches the opposite result only by examining 
whether the tax treatment of federal employees is equal to 
that of one discrete group of Michigan residents—retired 
state employees. It states: “It is undisputed that Michigan’s 
tax system discriminates in favor of retired state employees 
and against retired federal employees.” Ante, at 814. But 
it does not necessarily follow that such a tax “discriminate[s] 
against the [federal] officer or employee because of the 
source of the pay or compensation.” 4 U. S. C. § 111. The 
fact that a State may elect to grant a preference, or an ex-
emption, to a small percentage of its residents does not make 
the tax discriminatory in any sense that is relevant to the 
doctrine of intergovernmental tax immunity. The obligation 
of a federal judge to pay the same tax that is imposed on the 

government and its people have taxed themselves, and the threat of de-
stroying another government can be realized only if the taxing government 
is willing to impose taxes that will also destroy itself or its constituents”); 
Washington v. United States, 460 U. S. 536, 545 (1983) (“A ‘political check’ 
is provided when a state tax falls on a significant group of state citizens 
who can be counted upon to use their votes to keep the State from raising 
the tax excessively, and thus placing an unfair burden on the Federal Gov-
ernment. It has been thought necessary because the United States does 
not have a direct voice in the state legislatures”).
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income of similarly situated citizens in the State should not be 
affected by the fact that the State might choose to grant an 
exemption to a few of its taxpayers—whether they be state 
judges, other state employees, or perhaps a select group of 
private citizens. Such an exemption might be granted “in 
spite of” and not necessarily “because of” its adverse effect on 
federal employees. Cf. Personnel Administrator of Massa-
chusetts n . Feeney, 442 U. S. 256, 279 (1979). Indeed, at 
least 14 other States grant special tax exemptions for retire-
ment income to state and local government employees that 
they do not grant to federal employees.3 As long as a state

3 See Ariz. Rev. Stat. Ann. §§43-1022(3) and (4) (Supp. 1988) (benefits, 
annuities, and pensions received from the state retirement system, the 
state retirement plan, the judges’ retirement fund, the public safety per-
sonnel retirement system, or a county or city retirement plan exempt in 
their entirety; income received from the United States civil service retire-
ment system exempt only up to $2500); Colo. Rev. Stat. §§ 39-22-104(4)(f) 
and (g) (Supp. 1988) (amounts received as pensions or annuities from any 
source exempt up to $20,000, but amounts received from Federal Govern-
ment as retirement pay by retired member of Armed Forces less than 55 
years of age exempt only up to $2000); Ga. Code Ann. § 48-7-27(a)(4)(A) 
(Supp. 1988) (income from employees’ retirement system exempt); La. 
Rev. Stat. Ann. §§42:545, 47:44.1 (West Supp. 1989) (annuities, retire-
ment allowances and benefits paid under the state employee retirement 
system exempt from state or municipal taxation in their entirety, but other 
annuities exempt only up to $6000); Md. Tax-Gen. Code Ann. § 10-207(o) 
(1988) (fire, rescue, or ambulance personnel length of service award funded 
by any county or municipal corporation of State exempt); Mo. Rev. Stat. 
§ 169.587 (Supp. 1989) (retirement allowance, benefit, funds, property, or 
rights under public school retirement system exempt); Mont. Code Ann. 
§§ 15-30-1 ll(2)(c)-(f) (1987) (benefits under teachers retirement law, pub-
lic employees retirement system, and highway patrol law exempt in their 
entirety; benefits under Federal Employees Retirement Act exempt only 
up to $3600); N. Y. Tax Law § 612(c)(3) (McKinney 1987) (pensions to offi-
cers and employees of State, its subdivisions and agencies exempt); N. C. 
Gen. Stat. §§ 105-141(b)(13) and (14) (Supp. 1988) (amounts received from 
retirement and pension funds established for firemen and law enforcement 
officers exempt in their entirety, but amounts received from federal- 
employee-retirement program exempt only up to $4000); Ore. Rev. Stat. 
§§316.680(l)(c) and (d) (1987) (payments from Public Employes Retire-
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income tax draws no distinction between the federal employ-
ees or retirees and the vast majority of voters in the State, 
I see no reason for concern about the kind of “discrimina-
tion” that these provisions make. The intergovernmental 
immunity doctrine simply does not constitute a most favored 
nation provision requiring the States to accord federal em-
ployees and federal contractors the greatest tax benefits that 
they give any other group subject to their jurisdiction.

To be sure, there is discrimination against federal employ-
ees—and all other Michigan taxpayers—if a small group of 
residents is granted an exemption. If the size of the exempt 
group remains the same—say, no more than 10% of the popu-
lace—the burden on federal interests also remains the same, 
regardless of how the exempt class is defined. Whether it 
includes schoolteachers, church employees, state judges, or 
perhaps handicapped persons, is a matter of indifference to 
the Federal Government as long as it can fairly be said that

ment Fund exempt in their entirety, but payments under public retirement 
system established by United States exempt only up to $5000); S. C. Code 
§§ 12-7-435(a), (d), (e) (Supp. 1988) (amounts received from state retire-
ment systems and retirement pay received by police officers and firemen 
from municipal or county retirement plans exempt in their entirety; federal 
civil service retirement annuity exempt only up to $3000); Va. Code 
§ 58.1-322(0(3) (Supp. 1988) (pensions or retirement income to officers or 
employees of Commonwealth, its subdivisions and agencies, or surviving 
spouses of such officers or employees paid by the Commonwealth or an 
agency or subdivision thereof exempt); W. Va. Code §§ ll-21-12(c)(5) and 
(6) (Supp. 1988) (annuities, retirement allowances, returns of contributions 
or any other benefit received under the public employees retirement sys-
tem, the department of public safety death, disability, and retirement 
fund, the state teachers’ retirement system, pensions and annuities under 
any police or firemen’s retirement system exempt); Wis. Stat. § 71.05(l)(a) 
(Supp. 1988-1989) (payments received from the employees’ retirement sys-
tem of city of Milwaukee, Milwaukee city employees’ retirement system, 
sheriff’s retirement and benefit fund of Milwaukee, firefighters’ annuity 
and benefit fund of Milwaukee, the public employee trust fund, and the 
state teachers’ retirement system exempt).
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federal employees are treated like other ordinary residents of 
the State.

Even if it were appropriate to determine the discrimina-
tory nature of a tax system by comparing the treatment of 
federal employees with the treatment of another discrete 
group of persons, it is peculiarly inappropriate to focus solely 
on the treatment of state governmental employees. The 
State may always compensate in pay or salary for what it 
assesses in taxes. Thus a special tax imposed only on fed-
eral and state employees nonetheless may reflect the type of 
disparate treatment that the intergovernmental tax immu-
nity forbids because of the ability of the State to adjust the 
compensation of its employees to avoid any special tax bur-
den on them. United States v. County of Fresno, 429 U. S., 
at 468-469 (Stev ens , J., dissenting). It trivializes the Su-
premacy Clause to interpret it as prohibiting the States from 
providing through this limited tax exemption what the State 
has an unquestionable right to provide through increased re-
tirement benefits.4

Arguably, the Court’s holding today is merely a logical ex-
tension of our decisions in Phillips Chemical Co. v. Dumas 
Independent School Dist., 361 U. S. 376 (1960), and Memphis 
Bank & Trust Co. n . Gamer, 459 U. S. 392 (1983). Even if 
it were, I would disagree with it. Those cases are, however, 
significantly different.

4 The Court also suggests that compensating state employees through 
tax exemptions rather than through increased pension benefits discrimi-
nates against federal taxpayers by reducing the pension income subject to 
federal taxation. See ante, at 815, n. 4. But retired state employees are 
not alone in receiving a subsidy through a tax exemption. Michigan, like 
most States, provides tax exemptions to select industries and groups. 
See, e. g., Mich. Comp. Laws Ann. §205.54a(g) (West 1986 and Supp. 
1988) (industrial processing), and §205.54a(p) (1986) (pollution control). 
That the State chooses to proceed by indirect subsidy rather than direct 
subsidy, however, should not render the tax invalid under the Supremacy 
Clause.
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Phillips involved a tax that applied only to lessees of fed-
eral property. Article 5248 of the Texas Code imposed a tax 
on lessees of federal lands measured by the value of the fee 
held by the United States. Article 7173 of the Code, the 
only other provision that authorized a tax on lessees, either 
granted an exemption to lessees of other public lands or 
taxed them at a lower rate. Lessees of privately owned 
property paid no tax at all.6 The company argued that “be-
cause Article 5248 applies only to private users of federal 
property, it is invalid for that reason, without more.” 361 
U. S., at 382. The Court rejected that argument, reasoning 
that it was “necessary to determine how other taxpayers sim-
ilarly situated are treated.” Id., at 383. It then defined the 
relevant classes of “similarly situated” taxpayers as the fed-
eral lessees who were taxed under Article 5248 and the les-
sees of other public property taxed under Article 7173. 
Within that narrow focus, the Court rejected the school dis-
trict’s argument that the discrimination between the two 
classes could be justified. Because the Court confined its 
analysis to the two state taxes that applied to lessees of pub-
lic property, its reasoning would be controlling in the case be-
fore us today if Michigan’s income tax applied only to public 
employees; on that hypothesis, if state employees were ex-
empted, the tax would obviously discriminate against federal 
employees.

The troublesome aspect of the Court’s opinion in Phillips is 
its failure to attach any significance to the fact that the tax on 
private landlords presumably imposed an indirect burden on 

6 “Although Article 7173 is, in terms, applicable to all lessees who hold 
tax-exempt property under a lease for a term of three years or more, it 
appears that only lessees of public property fall within this class in Texas. 
Tax exemptions for real property owned by private organizations—chari-
ties, churches, and similar entities—do not survive a lease to a business 
lessee. The full value of the leased property becomes taxable to the 
owner, and the lessee’s indirect burden consequently is as heavy as the 
burden imposed directly on federal lessees by Article 5248.” 361 U. S., at 
380-381 (emphasis in original; footnote omitted).
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their lessees that was as heavy as the direct burden on fed-
eral lessees imposed by Article 5248. The Court did note 
that “[u]nder these circumstances, there appears to be no dis-
crimination between the Government’s lessees and lessees of 
private property.” Id., at 381. But—possibly because of 
the school district’s rather unwise reliance on an equal pro-
tection analysis of the case6—the Court never even con-
sidered the question whether the political check provided by 
private property owners was sufficient to save that tax from 
the claim that it singled out federal lessees for an unconstitu-
tional tax burden.7

In Memphis Bank & Trust Co., the question presented 
was the lawfulness of a Tennessee tax on the net earnings of

6 “The School District addresses this problem, essentially, as one of 
equal protection, and argues that we must uphold the classification, though 
apparently discriminatory, ‘if any state of facts reasonably can be con-
ceived that would sustain it.’ Allied Stores v. Bowers, 358 U. S. 522, 
528.” Id., at 383.

7 An interesting feature of the Phillips opinion is its reference to the 
fact that the tax upheld in United States v. City of Detroit, 355 U. S. 466 
(1958), had actually included an exemption for school-owned property—and 
therefore discriminated “against” federal property in the same way the tax 
involved in this case discriminates “against” federal employees.

“This argument misconceives the scope of the Michigan decisions. In 
those cases we did not decide—in fact, we were not asked to decide— 
whether the exemption of school-owned property rendered the statute dis-
criminatory. Neither the Government nor its lessees, to whom the stat-
ute was applicable, claimed discrimination of this character.” Phillips 
Chemical Co. n . Dumas Independent School Dist., 361 U. S., at 386.
The Court’s description of the relevant class of property subject to tax in 
the Detroit case obviously would have provided the same political check 
against discrimination regardless of how the school property might have 
been classified. In Detroit, Justice Black described that class as follows: 
“But here the tax applies to every private party who uses exempt property 
in Michigan in connection with a business conducted for private gain. 
Under Michigan law this means persons who use property owned by the 
Federal Government, the State, its political subdivisions, churches, chari-
table organizations and a great host of other entities. The class defined is 
not an arbitrary or invidiously discriminatory one.” 355 U. S., at 473.
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banks doing business in the State that defined net earnings to 
“include interest received by the bank on the obligations of 
the United States and its instrumentalities, as well as inter-
est on bonds and other obligations of States other than Ten-
nessee, but [to] exclude interest on obligations of Tennessee 
and its political subdivisions.” 459 U. S., at 394. Although 
the federal obligations were part of a large class and the tax 
therefore did not discriminate only against the income de-
rived from a federal source, all other members of the dis-
favored class were also unrepresented in the Tennessee Leg-
islature. There was, therefore, no political check to protect 
the out-of-state issuers, including the federal instrumental-
ities, from precisely the same kind of discrimination involved 
in McCulloch v. Maryland. Indeed, in the McCulloch case 
itself, the taxing statute did not, in terms, single out the 
National Bank for disfavored treatment; the tax was imposed 
on “all Banks, or branches thereof, in the State of Maryland, 
not chartered by the legislature.” 4 Wheat., at 317-318. A 
tax that discriminates against a class of nonresidents, includ-
ing federal instrumentalities, clearly is not protected by the 
political check that saved the state taxes in cases like United 
States v. County of Fresno, 429 U. S. 452 (1977), and City of 
Detroit v. Murray Corp., 355 U. S. 489 (1958).

When the Court rejected the claim that a federal employ-
ee’s income is immune from state taxation in Graves v. New 
York ex rei. O’Keefe, 306 U. S. 466 (1939), Justice Frank-
furter wrote separately to explain how a “seductive cliché” 
had infected the doctrine of intergovernmental immunity, 
which had been “moving in the realm of what Lincoln called 
‘pernicious abstractions.’” He correctly noted that only a 
“web of unreality” could explain how the “[f]ailure to ex-
empt public functionaries from the universal duties of citizen-
ship to pay for the costs of government was hypothetically 
transmuted into hostile action of one government against the 
other.” Id., at 489-490.
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Today, it is not the great Chief Justice’s dictum about how 
the power to tax includes the power to destroy that obscures 
the issue in a web of unreality; it is the virtually automatic 
rejection of anything that can be labeled “discriminatory.” 
The question in this case deserves more careful consideration 
than is provided by the mere use of that label. It should be 
answered by considering whether the ratio decidendi of our 
holding in McCulloch v. Maryland is applicable to this quite 
different case. It is not. I, therefore, respectfully dissent.
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FRAZEE v. ILLINOIS DEPARTMENT OF EMPLOY-
MENT SECURITY ET AL.

APPEAL FROM THE APPELLATE COURT OF ILLINOIS, THIRD 
DISTRICT

No. 87-1945. Argued March 1, 1989—Decided March 29, 1989

Appellant, who refused a temporary retail position because the job would 
have required him to work on Sunday in violation of his personal reli-
gious beliefs, applied for, and was denied, unemployment compensation 
benefits. The denial was affirmed by an administrative review board, 
an Illinois Circuit Court, and the State Appellate Court, which found 
that since appellant was not a member of an established religious sect or 
church and did not claim that his refusal to work resulted from a tenet, 
belief, or teaching of an established religious body, his personal pro-
fessed religious belief, although unquestionably sincere, was not good 
cause for his refusal to work on Sunday.

Held: The denial of unemployment compensation benefits to appellant 
on the ground that his refusal to work was not based on tenets or dogma 
of an established religious sect violated the Free Exercise Clause of 
the First Amendment as applied to the States through the Fourteenth 
Amendment. Sherbert v. Verner, 374 U. S. 398, Thomas v. Review Bd. 
of Indiana Employment Security Div., 450 U. S. 707, and Hobbie v. Un-
employment ‘Appeals Comm'n of Florida, 480 U. S. 136, rested on the 
fact that each of the claimants had a sincere belief that religion required 
him or her to refrain from the work in question, not on the consideration 
that each of them was a member of a particular religious sect or on any 
tenet of the sect forbidding such work. While membership in a sect 
would simplify the problem of identifying sincerely held beliefs, the no-
tion that one must be responding to the commands of a particular reli-
gious organization to claim the protection of the Free Exercise Clause is 
rejected. The sincerity or religious nature of appellant’s belief was not 
questioned by the courts below and was conceded by the State, which 
offered no justification for the burden that the denial of benefits placed 
on appellant’s right to exercise his religion. The fact that Sunday work 
has become a way of life does not constitute a state interest sufficiently 
compelling to override a legitimate free-exercise claim, since there is no 
evidence that there will be a mass movement away from Sunday employ-
ment if appellant succeeds on his claim. Pp. 832-835.

159 Ill. App. 3d 474, 512 N. E. 2d 789, reversed and remanded.
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Whit e , J., delivered the opinion for a unanimous Court.

David A. French argued the cause for appellant. With 
him on the briefs was John W. Whitehead.

Robert J. Ruiz, Solicitor General of Illinois, argued the 
cause for appellees. With him on the brief were Neil 
F. Hartigan, Attorney General, and Diane Curry Grapsas 
and Marcy I. Singer, Assistant Attorneys General.*

Justi ce  Whit e  delivered the opinion of the Court.
The Illinois Unemployment Insurance Act provides that 

“[a]n individual shall be ineligible for benefits if he has failed, 
without good cause, either to apply for available, suitable 
work when so directed ... or to accept suitable work when 
offered him . . . .” Ill. Rev. Stat., ch. 48, 11433 (1986). In 
April 1984, William Frazee refused a temporary retail posi-
tion offered him by Kelly Services because the job would 
have required him to work on Sunday. Frazee told Kelly 
that, as a Christian, he could not work on “the Lord’s day.” 
Frazee then applied to the Illinois Department of Employ-
ment Security for unemployment benefits claiming that there 
was good cause for his refusal to work on Sunday. His appli-
cation was denied. Frazee appealed the denial of benefits to 
the Department of Employment Security’s Board of Review, 
which also denied his claim. The Board of Review stated: 
“When a refusal of work is based on religious convictions, the 
refusal must be based upon some tenets or dogma accepted 
by the individual of some church, sect, or denomination, and 
such a refusal based solely on an individual’s personal belief is 
personal and noncompelling and does not render the work un-

*Briefs of amici curiae urging reversal were filed for the American 
Jewish Congress et al. by Amy Adelson, Lois C. Waldman, and Marc D. 
Stem; for the Anti-Defamation League of B’nai B’rith by Steven M. Free-
man, Meyer Eisenberg, Jeffrey P. Sinensky, Jill L. Kahn, and Richard E. 
Shevitz; for the Council on Religious Freedom et al. by Lee Boothby, Sam-
uel Rabinove, Richard T. Foltin, Robert W. Nixon, and Rolland Truman; 
and for Robert Roesser et al. by Bruce N. Cameron.
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suitable.” App. 18-19. The Board of Review concluded 
that Frazee had refused an offer of suitable work without 
good cause. The Circuit Court of the Tenth Judicial Circuit 
of Illinois, Peoria County, affirmed, finding that the agency’s 
decision was “not contrary to law nor against the manifest 
weight of the evidence,” thereby rejecting Frazee’s claim 
based on the Free Exercise Clause of the First Amendment. 
Id., at 23.

Frazee’s free exercise claim was again rejected by the Ap-
pellate Court of Illinois, Third District. 159 Ill. App. 3d 474, 
512 N. E. 2d 789 (1987). The court characterized Frazee’s 
refusal to work as resting on his “personal professed religious 
belief,” and made it clear that it did “not question the sin-
cerity of the plaintiff,” id., at 475, 477, 512 N. E. 2d, at 
790, 791. It then engaged in a historical discussion of reli-
gious prohibitions against work on the Sabbath and, in par-
ticular, on Sunday. Nonetheless, the court distinguished 
Sherbert v. Verner, 374 U. S. 398 (1963); Thomas v. Review 
Bd. of Indiana Employment Security Div., 450 U. S. 707 
(1981); and Hobbie v. Unemployment Appeals Comm'n of 
Florida, 480 U. S. 136 (1987), from the facts of Frazee’s case. 
Unlike the claimants in Sherbert, Thomas, and Hobbie, 
Frazee was not a member of an established religious sect or 
church, nor did he claim that his refusal to work resulted 
from a “tenet, belief or teaching of an established religious 
body.” 159 Ill. App. 3d, at 477, 512 N. E. 2d, at 791. To 
the Illinois court, Frazee’s position that he was “a Christian” 
and as such felt it wrong to work on Sunday was not enough. 
For a Free Exercise Clause claim to succeed, said the Illinois 
Appellate Court, “the injunction against Sunday labor must 
be found in a tenet or dogma of an established religious sect. 
[Frazee] does not profess to be a member of any such sect.” 
Id., at 478-479, 512 N. E. 2d, at 792. The Illinois Supreme 
Court denied Frazee leave to appeal.

The mandatory appellate jurisdiction of this Court was 
invoked under 28 U. S. C. §1257(2), since the state court 
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rejected a challenge to the constitutionality of Illinois’ statu-
tory “good cause” requirement as applied in this case. We 
noted probable jurisdiction, 488 U. S. 814 (1988), and now 
reverse.

We have had more than one occasion before today to con-
sider denials of unemployment compensation benefits to 
those who have refused work on the basis of their religious 
beliefs. In Sherbert v. Verner, supra, at 410, the Court held 
that a State could not “constitutionally apply the eligibility 
provisions [of its unemployment-compensation program] so 
as to constrain a worker to abandon his religious convictions 
respecting the day of rest.” Thomas v. Review Bd. of Indi-
ana Employment Security Div., supra, also held that the 
State’s refusal to award unemployment compensation bene-
fits to one who terminated his job because his religious beliefs 
forbade participation in the production of armaments violated 
the First Amendment right to free exercise. Just two years 
ago, in Hobbie v. Unemployment Appeals Comm ’n of Flor-
ida, supra, Florida’s denial of unemployment compensation 
benefits to an employee discharged for her refusal to work on 
her Sabbath because of religious convictions adopted subse-
quent to employment was also declared to be a violation of 
the Free Exercise Clause. In each of these cases, the appel-
lant was “forced to choose between fidelity to religious belief 
and . . . employment,” id., at 144, and we found “the forfeit-
ure of unemployment benefits for choosing the former over 
the latter brings unlawful coercion to bear on the employee’s 
choice,” ibid. In each of these cases, we concluded that the 
denial of unemployment compensation benefits violated the 
Free Exercise Clause of the First Amendment of the Con-
stitution, as applied to the States through the Fourteenth 
Amendment.

It is true, as the Illinois court noted, that each of the claim-
ants in those cases was a member of a particular religious 
sect, but none of those decisions turned on that consideration 
or on any tenet of the sect involved that forbade the work the
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claimant refused to perform. Our judgments in those cases 
rested on the fact that each of the claimants had a sincere be-
lief that religion required him or her to refrain from the work 
in question. Never did we suggest that unless a claimant be-
longs to a sect that forbids what his job requires, his belief, 
however sincere, must be deemed a purely personal prefer-
ence rather than a religious belief. Indeed, in Thomas, 
there was disagreement among sect members as to whether 
their religion made it sinful to work in an armaments factory; 
but we considered this to be an irrelevant issue and hence re-
jected the State’s submission that unless the religion involved 
formally forbade work on armaments, Thomas’ belief did not 
qualify as a religious belief. Because Thomas unquestion-
ably had a sincere belief that his religion prevented him from 
doing such work, he was entitled to invoke the protection of 
the Free Exercise Clause.

There is no doubt that “[o]nly beliefs rooted in religion are 
protected by the Free Exercise Clause,” Thomas, supra, at 
713. Purely secular views do not suffice. United States v. 
Seeger, 380 U. S. 163 (1965); Wisconsin v. Yoder, 406 U. S. 
205, 215-216 (1972). Nor do we underestimate the difficulty 
of distinguishing between religious and secular convictions 
and in determining whether a professed belief is sincerely 
held. States are clearly entitled to assure themselves that 
there is an ample predicate for invoking the Free Exercise 
Clause. We do not face problems about sincerity or about 
the religious nature of Frazee’s convictions, however. The 
courts below did not question his sincerity, and the State con-
cedes it. Tr. of Oral Arg. 35. Furthermore, the Board of 
Review characterized Frazee’s views as “religious convic-
tions,” App. 18, and the Illinois Appellate Court referred to 
his refusal to work on Sunday as based on a “personal pro-
fessed religious belief,” 159 Ill. App. 3d, at 475, 512 N. E. 2d, 
at 790.1

1 From the very first report of the Illinois Division of Unemployment In-
surance claims adjudicator, Frazee’s refusal of Sunday work has been de-
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Frazee asserted that he was a Christian, but did not claim 
to be a member of a particular Christian sect. It is also true 
that there are assorted Christian denominations that do not 
profess to be compelled by their religion to refuse Sunday 
work, but this does not diminish Frazee’s protection flowing 
from the Free Exercise Clause. Thomas settled that much. 
Undoubtedly, membership in an organized religious denomi-
nation, especially one with a specific tenet forbidding mem-
bers to work on Sunday, would simplify the problem of iden-
tifying sincerely held religious beliefs, but we reject the 
notion that to claim the protection of the Free Exercise 
Clause, one must be responding to the commands of a par-
ticular religious organization. Here, Frazee’s refusal was 
based on a sincerely held religious belief. Under our cases, 
he was entitled to invoke First Amendment protection.* 2

The State does not appear to defend this aspect of the deci-
sion below. In its brief and at oral argument, the State con-
ceded that the Free Exercise Clause does not demand adher-
ence to a tenet or dogma of an established religious sect. 
Instead, the State proposes its own test for identifying a “re-
ligious” belief, asserts that Frazee has not met such a test, 
and asks that we affirm on this basis. We decline to address 
this submission; for as the case comes to us, Frazee’s convic-
tion was recognized as religious but found to be inadequate

scribed as “due to his religious convictions.” In his application for re-
consideration of the referee’s determination, Frazee stated: “I refused the 
job which required me to work on Sunday based on Biblical principles, 
scripture Exodus 20: 8, 9, 10. Remember the Sabbath day by keeping it 
holy. Six days you shall labour and do all your work but the seventh day is 
a Sabbath to the Lord your God. On it you shall not do any work.”

2 We noted in Thomas v. Review Bd. of Indiana Employment Security 
Div., 450 U. S. 707, 715 (1981), that an asserted belief might be “so bi-
zarre, so clearly nonreligious in motivation, as not to be entitled to protec-
tion under the Free Exercise Clause.” But that avails the State nothing in 
this case. As the discussion of the Illinois Appellate Court itself indicates, 
claims by Christians that their religion forbids Sunday work cannot be 
deemed bizarre or incredible.
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because it was not claimed to represent a tenet of a religious 
organization of which he was a member. That ground for de-
cision was clearly erroneous.

The State offers no justification for the burden that the 
denial of benefits places on Frazee’s right to exercise his 
religion. The Illinois Appellate Court ascribed great signifi-
cance to America’s weekend way of life. The Illinois Court 
asked: “What would Sunday be today if professional football, 
baseball, basketball, and tennis were barred. Today Sunday 
is not only a day for religion, but for recreation and labor. 
Today the supermarkets are open, service stations dispense 
fuel, utilities continue to serve the people and factories con-
tinue to belch smoke and tangible products,” concluding that 
“[i]f all Americans were to abstain from working on Sunday, 
chaos would result.” 159 Ill. App. 3d, at 478, 512 N. E. 2d, 
at 792. We are unpersuaded, however, that there will be a 
mass movement away from Sunday employ if William Frazee 
succeeds in his claim.

As was the case in Thomas where there was “no evidence 
in the record to indicate that the number of people who find 
themselves in the predicament of choosing between benefits 
and religious beliefs is large enough to create ‘widespread un-
employment,’ or even to seriously affect unemployment,” 450 
U. S., at 719, there is nothing before us in this case to sug-
gest that Sunday shopping, or Sunday sporting, for that mat-
ter, will grind to a halt as a result of our decision today. 
And, as we have said in the past, there may exist state inter-
ests sufficiently compelling to override a legitimate claim to 
the free exercise of religion. No such interest has been pre-
sented here.

The judgment of the Appellate Court of Illinois for the 
Third District is therefore reversed, and the case is re-
manded for further proceedings not inconsistent with this 
opinion.

It is so ordered.



836 OCTOBER TERM, 1988

Bla ckmun , J., dissenting 489 U. S.

ZANT, WARDEN v. MOORE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 87-1104. Argued November 29, 1988—Decided March 29, 1989 
824 F. 2d 847, vacated and remanded.

Susan V. Boleyn, Senior Assistant Attorney General of 
Georgia, argued the cause for petitioner. With her on the 
briefs were Michael J. Bowers, Attorney General, Marion 0. 
Gordon, First Assistant Attorney General, and William B. 
Hill, Jr., Senior Assistant Attorney General.

John Charles Boger argued the cause for respondent. 
With him on the brief were Daniel J. Givelber and Julius L. 
Chambers*

Per  Curia m.
The judgment is vacated, and the case is remanded to the 

United States Court of Appeals for the Eleventh Circuit for 
further consideration in light of Teague v. Lane, ante, 
p. 288.

Justic e  Bren na n , concurring.
While I concur in the disposition of this case, I share Jus -

tic e  Blac kmun ’s concern as to whether petitioner should be 
permitted to raise the retroactivity issue at this point in the 
proceedings. In my view this is a matter for the Court of 
Appeals to address in the first instance, when it reconsiders 
the case in light of our recent decision in Teague v. Lane, 
ante, p. 288.

Justic e  Blackm un , dissenting.
I would dismiss the petition for certiorari as having been 

improvidently granted, rather than vacate and remand the 

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Foun-
dation as amicus curiae urging reversal.
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case for reconsideration in the light of Teague v. Lane, ante, 
p. 288. The Court’s discussion of retroactivity in Teague, to 
be sure, could have some bearing on the issues in this case. 
But petitioner did not raise nonretroactivity as a defense to 
respondent’s claim for federal habeas relief, and that defense 
therefore should be deemed waived.

In Teague, the Court did not consider the claim of non-
retroactivity to have been waived. Instead, it addressed 
retroactivity as a threshold matter. But that approach was 
dictated by the posture of the case. The petitioner in 
Teague sought the announcement of a new rule of constitu-
tional law to be applied for the first time in his case. It was 
this Court’s judgment that no new rule of law should be an-
nounced in the first instance in a habeas case if similarly situ-
ated habeas petitioners could not benefit from that rule be-
cause of established principles of nonretroactivity. The 
present litigation is in a different posture in that respondent 
here did not seek the announcement of a new rule of constitu-
tional law in his case in the first instance. I see no reason to 
give petitioner a second opportunity to interject the issue of 
nonretroactivity as a defense.

In any event, I must assume that it is not the thrust of this 
Court’s order to prejudge the availability of a retroactivity 
defense. That issue is for the Court of Appeals on remand.
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OKLAHOMA TAX COMMISSION v. GRAHAM et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 88-266. Argued February 21, 1989—Decided March 29, 1989

Respondent Chickasaw Nation owns and operates a motor inn in Oklahoma 
at which it conducts bingo games and sells cigarettes. After the State 
filed a state-court suit against the Tribe and respondent inn manager 
to collect unpaid state taxes on these activities, the Tribe, asserting 
federal-question jurisdiction, removed the action to the Federal District 
Court. The State’s motion to remand the case on the ground that the 
complaint alleged only state statutory violations and state tax liabilities 
was denied by the District Court, which held that the complaint impli-
cated the federal question of tribal immunity since it sought to apply 
state law to an Indian Tribe. Thereafter, the court dismissed the suit, 
finding it barred by tribal sovereign immunity. The Court of Appeals 
affirmed, noting that, as a prerequisite to stating jurisdiction over an In-
dian tribe, an alleged waiver or consent to suit is a necessary element of 
a well-pleaded complaint. The court adhered to that disposition on re-
mand from this Court, finding that the rule of Caterpillar Inc. v. Wil-
liams, 482 U. S. 386—that to support federal-question removability, a 
complaint on its face must present a federal claim—did not apply to the 
State’s complaint. The court found that, although nothing within the 
complaint’s literal language suggested the implication of a federal ques-
tion, such a question was inherent within the complaint because of the 
parties subject to the action.

Held: This case was improperly removed from the Oklahoma courts. The 
Court of Appeals’ decision is plainly inconsistent with Caterpillar. The 
possible existence of a federal tribal immunity defense to the State’s 
claims did not convert a suit otherwise arising under state law into one 
which, in the statutory sense, arises under federal law. And there was 
no independent basis for original federal jurisdiction to support removal. 
This jurisdictional question is not affected by the fact that tribal immu-
nity is governed by federal law, since Congress has expressly provided 
by statute for removal when it desired federal courts to adjudicate de-
fenses based on federal immunities.

846 F. 2d 1258, reversed.

David Allen Miley argued the cause pro hac vice for peti-
tioner. With him on the briefs was Stanley J. Alexander.
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Bob Rabon argued the cause and filed a brief for 
respondents. *

Per  Curia m.

The Chickasaw Nation owns and operates the Chickasaw 
Motor Inn in Sulphur, Oklahoma. At the inn, the Tribe con-
ducts bingo games and sells cigarettes. Oklahoma filed a 
complaint against the Chickasaw Tribe and Jan Graham, who 
managed the enterprise for the Tribe, to collect unpaid state 
excise taxes on the sale of cigarettes and taxes on the 
receipts from the bingo games. The Chickasaw Nation, 
asserting federal-question jurisdiction under 28 U. S. C. 
§ 1331, removed the action from the State District Court in 
Murray County to the United States District Court for the 
Eastern District of Oklahoma. The State moved to remand 
the case, arguing in part that the complaint alleged on its face 
only state statutory violations and state tax liabilities. The 
District Court, however, denied the motion. It noted that 
the complaint sought to apply Oklahoma law to an Indian 
Tribe and so implicated the federal question of tribal immu-
nity. App. to*  Pet. for Cert. A25-A26. Shortly thereafter 
the District Court dismissed the State’s suit, finding it 
barred by tribal sovereign immunity. Id., at A27-A30.

A divided panel of the Tenth Circuit affirmed. Oklahoma 
ex rel. Oklahoma Tax Comm’n v. Graham, 822 F. 2d 951 
(1987). The majority concluded that removal had been 
proper because the State’s complaint, although facially based 
on state law, contained the “implicit federal question” of 

*Briefs of amici curiae urging affirmance were filed for the Otoe- 
Missouria Tribe of Indians by F. Browning Pipestem; for the Sac and Fox 
Nation et al. by G. William Rice; for the Seneca Nation of Indians et al. by 
Reid Peyton Chambers and William R. Perry; and for the Wyandotte 
Tribe of Oklahoma et al. by Glenn M. Feldman.

Dennis W. Arrow filed a brief for the Inter-Tribal Council of the Five 
Civilized Tribes as amicus curiae.
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tribal immunity. It noted that, as a prerequisite to stating 
jurisdiction over a recognized Indian tribe, it had held in 
other cases that “an alleged waiver or consent to suit is a nec-
essary element of the well-pleaded complaint.” Id., at 954. 
Judge Tacha dissented on the ground that a case could not be 
removed on the basis of a federal defense and that “[i]t is not 
disputed that the face of the state’s complaint in this case 
raises only state tax questions.” Id., at 958.

We vacated the Tenth Circuit’s decision and remanded 
for reconsideration in light of our discussion of removal juris-
diction and the well-pleaded complaint rule in Caterpillar 
Inc. v. Williams, 482 U. S. 386 (1987). Oklahoma Tax 
Comm’n v. Graham, 484 U. S. 973 (1987). On reconsider-
ation, the panel of the Tenth Circuit adhered to its previous 
disposition that removal was proper. Oklahoma ex rel. 
Oklahoma Tax Comm’n v. Graham, 846 F. 2d 1258 (1988). 
The court read Caterpillar as holding that, to support federal- 
question removability, a complaint must on its face present a 
federal claim. But that rule did not apply to Oklahoma’s 
complaint, thought the panel, because, although “nothing 
within the literal language of the pleading even suggests im-
plication of a federal question,” “such a question is inherent 
within the complaint because of the parties subject to the ac-
tion.” 846 F. 2d, at 1260. Again, Judge Tacha dissented. 
We granted certiorari, 488 U. S. 816 (1988).

We think the decision of the Court of Appeals is plainly in-
consistent with Caterpillar and reverse it. “Except as oth-
erwise expressly provided by Act of Congress,” a case is not 
properly removed to federal court unless it might have been 
brought there originally. 28 U. S. C. § 1441(a). In the 
present case, the sole alleged basis of original federal juris-
diction is 28 U. S. C. § 1331, giving district courts “original 
jurisdiction of all civil actions arising under the Constitu-
tion, laws, or treaties of the United States.” The presence 
or absence of federal-question jurisdiction is governed by the 
“well-pleaded complaint” rule. “[W]hether a case is one aris-



OKLAHOMA TAX COMMISSION v. GRAHAM 841

838 Per Curiam

ing under [federal law], in the sense of the jurisdictional stat-
ute, . . . must be determined from what necessarily appears 
in the plaintiff’s statement of his own claim in the bill or 
declaration, unaided by anything alleged in anticipation of 
avoidance of defenses which it is thought the defendant may 
interpose.” Taylor v. Anderson, 234 U. S. 74, 75-76 (1914); 
Louisville & Nashville R. Co. v. Mottley, 211 U. S. 149 
(1908).

In Caterpillar, we ruled that the application of the well- 
pleaded complaint rule defeated federal-question jurisdiction, 
and therefore removability, in a case in which employees 
sued on personal, state-law employment contracts. We re-
fused to characterize these state-law claims as arising under 
federal law even though an interpretation of the collective-
bargaining agreement might ultimately provide the employer 
a complete defense to the individual claims, and even though 
employee claims on the collective-bargaining agreement 
would have been the subject of original federal jurisdiction. 
Caterpillar, supra, at 396-398. The state-law tax claims in 
the present case must be analyzed in the same manner. 
Tribal immunity may provide a federal defense to Oklahoma’s 
claims. See*  Puyallup Tribe, Inc. v. Washington Game 
Dept., 433 U. S. 165 (1977). But it has long been settled that 
the existence of a federal immunity to the claims asserted 
does not convert a suit otherwise arising under state law into 
one which, in the statutory sense, arises under federal law. 
Gully v. First National Bank, 299 U. S. 109 (1936). The 
possible existence of a tribal immunity defense, then, did not 
convert Oklahoma tax claims into federal questions, and 
there was no independent basis for original federal jurisdic-
tion to support removal.

The jurisdictional question in this case is not affected by 
the fact that tribal immunity is governed by federal law. As 
the dissent below observed, Congress has expressly pro-
vided by statute for removal when it desired federal courts 
to adjudicate defenses based on federal immunities. See
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Willingham v. Morgan, 395 U. S. 402, 406-407 (1969) (re-
moval provision of 28 U. S. C. § 1442(a)(1) for federal officers 
acting “under color” of federal office sufficient to allow re-
moval of actions in which official immunity could be asserted); 
Verlinden B. V. v. Central Bank of Nigeria, 461 U. S. 480, 
493, n. 20 (1983) (original federal jurisdiction under 28 
U. S. C. § 1330(a) over claims against a foreign sovereign 
which allege an exception to immunity). Neither the parties 
nor the courts below have suggested that Congress has 
statutorily provided for federal-court adjudication of tribal 
immunity notwithstanding the well-pleaded complaint rule.

As this case was improperly removed from the Oklahoma 
courts, the merits of the claims of tribal immunity were not 
properly before the federal courts, and we express no opinion 
on that question.

The judgment of the Court of Appeals is
Reversed.
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February  21, 1989
Appeals Dismissed

No. 88-669. Hofley  Manufacturing  Co . v . Williams . 
Appeal from Sup. Ct. Mich. Motion of appellee for leave to pro-
ceed in forma pauperis granted. Appeal dismissed for want of 
substantial federal question. Reported below: 430 Mich. 603, 424 
N. W. 2d 278.

No. 88-877. Kars t  v . Woods . Appeal from C. A. 9th Cir. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Justice  Kennedy  took no part in the consideration or 
decision of this case.

No. 88-895. Stanto n  v . Dis trict  of  Columbia  Court  of  
Appeals . Appeal from Ct. App. D. C. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 88-5392. Bulle r  v . Firs t  Leasi ng  Co . Appeal from 
Sup. Ct. S. D. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 428 N. W. 2d 545.

No. 88-5536. Bulle r  v . Hurle y  State  Bank . Appeal from 
Cir. Ct. S. D., Turner County, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 88-5580. Wehringe r  v . New  Hamps hire . Appeal from 
Sup. Ct. N. H. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 130 N. H. 707, 547 
A. 2d 252.

No. 88-5914. In  re  Willi ams . Appeal from C. A. 1st Cir. 
dismissed for want of jurisdiction. Treating the papers whereon 
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the appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 88-6180. Rodrigues  v . Egger , Commi ssi oner  of  In -
ternal  Revenue , et  al . Appeal from C. A. 9th Cir. dismissed 
for want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 818 F. 2d 869.

No. 88-960. Liberty  Mobilehom e  Sales , Inc . v . Eamie llo  
et  ux. Appeal from Sup. Ct. Conn, dismissed for want of juris-
diction. Reported below: 208 Conn. 620, 546 A. 2d 805.

No. 88-1067. Kavanagh  v . Coven . Appeal from Ct. App. 
N. Y. dismissed for want of jurisdiction. Reported below: 70 
N. Y. 2d 1002, 521 N. E. 2d 445.

No. 88-1009. Houde  et  vir  v . Starkweat her  et  al . Ap-
peal from App. Div., Sup. Ct. N. Y., 4th Jud. Dept., dismissed 
for want of substantial federal question. Reported below: 143 
App. Div. 2d 504, 533 N. Y. S. 2d 259.

No. 88-1059. Vroom  Developm ents  (Florid a ), Inc . v . 
Town  of  Longboat  Key . Appeal from Dist. Ct. App. Fla., 2d 
Dist., dismissed for want of substantial federal question. Re-
ported below: 531 So. 2d 974.

No. 88-1097. Richards  v . Texas . Appeal from Ct. App. 
Tex., 1st Dist., dismissed for want of substantial federal question. 
Reported below: 743 S. W. 2d 747.
Certiorari Granted—Vacated and Remanded

No. 87-6315. Kaiser  v . United  States . C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of United States v. 
Broce, 488 U. S. 563 (1989). Reported below: 833 F. 2d 1019.

No. 88-764. Jones  v . Preuit  & Mauldin  et  al . C. A. 11th 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Owens v. Okure, 488 U. S. 235 
(1989). Reported below: 851 F. 2d 1321.
Certificate Dismissed

No. 88-1179. United  State s v . Fafow ora . Certificate 
from C. A. D. C. Cir. Question certified by the United States
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Court of Appeals for the District of Columbia Circuit dismissed. 
Reported below: 275 U. S. App. D. C. 141, 865 F. 2d 360.
Miscellaneous Orders. (See also No. 88-5890, ante, p. 180.)

No.----------- . Maurice  M. v . Bouknight . Motion for leave
to proceed in forma pauperis without an affidavit of indigency 
executed by petitioner granted.

No. A-524. Aaron  v . Jones , Warden , et  al . Application 
for bail, addressed to Justi ce  Marshall  and referred to the 
Court, denied.

No. A-567. Associated  Gene ral  Contrac tors  of  Amer -
ica  et  al . v. Occup ati onal  Safety  and  Health  Adminis tra -
tio n , United  States  Department  of  Labor , et  al . (No . 
88-1070); and Ass ociat ed  Buil ders  & Contractors , Inc ., et  
al . v. Occup ati onal  Safet y  and  Health  Admini str ation , 
United  State s  Department  of  Labor , et  al . (two cases) (No. 
88-1075). C. A. 3d Cir. Application for stay, addressed to The  
Chief  Justi ce  and referred to the Court, denied.

No. A-582. Euban ks  et  al . v . Wilkins on , Governor  of  
Kentucky , et  al . D. C. W. D. Ky. Application for stay pend-
ing appeal to the United States Court of Appeals for the Sixth 
Circuit, presented to Justi ce  Scalia , and by him referred to the 
Court, denied.

No. A-641. Short  v . Klein , Guardian  of  Klein , et  al . 
App. Div.,*  Sup. Ct. N. Y., 2d Jud. Dept. Application for stay, 
addressed to Just ice  Scalia  and referred to the Court, denied.

No. A-642. Carden  et  al . v . Arkoma  Associ ates . Appli-
cation for stay of enforcement of the mandate of the United States 
Court of Appeals for the Fifth Circuit, presented to Justice  
White , and by him referred to the Court, granted pending the 
timely filing and disposition of a petition for writ of certiorari. 
This order is conditioned upon the posting of a good and sufficient 
security with the Clerk of the United States District Court for the 
Eastern District of Louisiana, the adequacy of such security to be 
determined by a judge of that court.

No. D-737. In  re  Dis barment  of  Weath erly . Motion to 
defer consideration denied. Disbarment entered. [For earlier 
order herein, see 488 U. S. 906.]
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No. D-738. In  re  Dis barment  of  Burke . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 906.]

No. D-744. In  re  Disbarm ent  of  Hecht . Motion to defer 
consideration denied. Disbarment entered. [For earlier order 
herein, see 488 U. S. 963.]

No. D-745. In  re  Dis barment  of  Denker . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 963.]

No. D-747. In  re  Disbarm ent  of  Willi ams . Disbarment 
entered. [For earlier order herein, see 488 U. S. 978.]

No. D-752. In  re  Disbarm ent  of  Albin . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 1026.]

No. D-766. In  re  Disbarm ent  of  Halpe r . It is ordered 
that Donald Kenneth Halper, of Sherman Oaks, Cal., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-767. In  re  Disbarm ent  of  Eston . It is ordered that 
Leonard Raymond Eston, of Detroit, Mich., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-768. In  re  Disbarm ent  of  Sanders . It is ordered 
that Samuel Henry Sanders III, of Birmingham, Ala., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-769. In  re  Dis barment  of  Smith . It is ordered that 
William Trickett Smith, of Harrisburg, Pa., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-770. In  re  Dis barment  of  Matthew s . It is ordered 
that Michael Joseph Matthews, of Gonzales, La., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.
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No. 65, Orig. Texas  v . New  Mexico . Motion of the River 
Master for approval of fees and expenses granted, and the River 
Master is awarded $5,154.73 for the period July 1 through Decem-
ber 31, 1988, to be paid equally by the parties. [For earlier order 
herein, see, e. g., 488 U. S. 921.]

No. 105, Orig. Kansa s  v . Colora do . Motion to refer to the 
Special Master the motion for leave to amend the complaint 
granted. [For earlier order herein, see, e. g., 488 U. S. 978.]

No. 109, Orig. Oklahom a  et  al . v . New  Mexico . Motion of 
New Mexico for leave to file a supplemental answer granted. 
Motion of the Special Master for award of fees and expenses 
granted, and the Special Master is awarded $22,744.99 to be paid 
equally by the parties. [For earlier order herein, see, e. g., 488 
U. S. 989.]

No. Ill, Orig. Delawa re  v . New  York . Motion of Texas 
for leave to file complaint in intervention granted. The parties 
are allowed 60 days within which to answer. [For earlier order 
herein, see, e. g., 488 U. S. 990.]

No. 87-1589. Pitts burgh  & Lake  Erie  Railroa d  Co . v . 
Railway  Labor  Executiv es ’ Ass n , et  al .; and

No. 87-1888. Pitts burgh  & Lake  Erie  Railroad  Co . v . 
Rail wa y  Labor  Executi ves ’ Ass n , et  al . C. A. 3d Cir. 
[Certiorari granted, 488 U. S. 965.] Motion of respondent Inter-
state Commerce Commission for divided argument denied. Mo-
tion of the Acting Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted to 
be divided as follows: 30 minutes for petitioner; 30 minutes for 
respondent; and 30 minutes for the Acting Solicitor General, as 
amicus curiae.

No. 87-1759. Texas  State  Teachers  Ass n , et  al . v . Gar -
land  Indepe ndent  School  Distr ict  et  al . C. A. 5th Cir. 
[Certiorari granted, 488 U. S. 815.] Motion of Texas Association 
of School Boards et al. for leave to file a brief as amici curiae 
granted.

No. 88-40. United  States  v . Zolin  et  al . C. A. 9th Cir. 
[Certiorari granted, 488 U. S. 907.] Motion of Bernard M. Bar-
rett, Jr., for leave to participate in oral argument as amicus 
curiae, for divided argument, and for additional time for oral 
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argument denied. Justice  Brennan  took no part in the consid-
eration or decision of this motion.

No. 88-192. Mc Kesson  Corp . v . Divis ion  of  Alcoholic  
Beverages  and  Tobacco , Depart ment  of  Busin ess  Regula -
tion  of  Florida , et  al . Sup. Ct. Fla. [Certiorari granted, 
488 U. S. 954]; and

No. 88-325. American  Trucking  Ass ns ., Inc ., et  al . v . 
Smith , Direct or , Arkansas  Highw ay  and  Trans por tati on  
Depar tment , et  al . Sup. Ct. Ark. [Certiorari granted, 488 
U. S. 954.] Motion of respondents for divided argument granted. 
Request for additional time for oral argument denied. Motion of 
petitioners for divided argument granted. Request for additional 
time for oral argument denied.

No. 88-305. South  Caroli na  v . Gathers . Sup. Ct. S. C. 
[Certiorari granted, 488 U. S. 888.] Motions of SOLACE et al. 
and Barbara Babcock et al. for leave to file briefs as amici curiae 
granted.

No. 88-389. Publi c  Emp loyees  Retir ement  System  of  
Ohio  v . Bett s . C. A. 6th Cir. [Probable jurisdiction noted, 488 
U. S. 907.] Motion of the Acting Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided ar-
gument granted.

No. 88-411. Murray , Direc tor , Virgi nia  Depart ment  of  
Correct ions , et  al . v . Giarratano  et  al . C. A. 4th Cir. 
[Certiorari granted, 488 U. S. 923.] Motions of American Civil 
Liberties Union, National Legal Aid & Defender Association et 
al., and Maryland State Bar Association et al. for leave to file 
briefs as amici curiae granted.

No. 88-420. Jones , Superi ntende nt , Missouri  Train ing  
Cente r  for  Men  at  Moberly  v . Thomas . C. A. 8th Cir. 
[Certiorari granted, 488 U. S. 1003.] Motion for appointment of 
counsel granted, and it is ordered that Springfield Baldwin, Esq., 
of Shrewsburg, Mo., be appointed to serve as counsel for respond-
ent in this case.

No. 88-429. Public  Citize n  v . United  State s Depart -
ment  of  Justice  et  al .; and

No. 88-494. Washington  Legal  Founda tion  v . Unit ed  
State s  Departme nt  of  Justice  et  al . D. C. D. C. [Proba-
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ble jurisdiction noted, 488 U. S. 979.] Motion of the Acting Solic-
itor General for divided argument denied. Motion of appellants 
for divided argument granted. Just ice  Scali a  took no part in 
the consideration or decision of these motions.

No. 88-449. Healy  et  al . v . The  Beer  Insti tute  et  al .; 
and

No. 88-513. Wine  & Spiri ts  Wholes alers  of  Connecti -
cut , Inc . v. The  Beer  Instit ute  et  al . C. A. 2d Cir. [Prob-
able jurisdiction noted, 488 U. S. 954.] Motion of Wine & Spirits 
Wholesalers of America, Inc., for leave to file a brief as amicus 
curiae granted.

No. 88-454. United  State s  v . Monsa nto . C. A. 2d Cir. 
[Certiorari granted, 488 U. S. 941.] Motion of Committee on 
Criminal Advocacy et al. for leave to participate in oral argument 
as amici curiae and for divided argument denied.

No. 88-515. Sable  Communicat ions  of  Calif ornia , Inc . v . 
Federal  Communications  Commis si on  et  al .; and

No. 88-525. Federal  Communicat ions  Commis si on  et  al . 
v. Sable  Communications  of  Calif ornia , Inc . D. C. C. D. 
Cal. [Probable jurisdiction noted, 488 U. S. 1003.] Motion of 
the Acting Solicitor General to dispense with printing the joint 
appendix granted.

No. 88-556. Brown ing -Ferris  Indus tri es  of  Vermont , 
Inc ., et  al . v . Kelco  Disposal , Inc ., et  al . C. A. 2d Cir. 
[Certiorari granted, 488 U. S. 980.] Motions of Metromedia, 
Inc., and Goodyear Tire & Rubber Co. for leave to file briefs as 
amici curiae granted.

No. 88-681. Calif ornia  State  Board  of  Equalizat ion  v . 
Sierra  Summit , Inc . C. A. 9th Cir. [Certiorari granted, 488 
U. S. 992.] Motion of National Governors’ Association et al. for 
leave to file a brief as amici curiae granted.

No. 88-927. Keys tone  Ship ping  Co . v . New  Engla nd  En -
ergy , Inc ., et  al . C. A. 1st Cir. Motion of respondents to ex-
pedite consideration of the petition for writ of certiorari denied.

No. 88-1207. G. K. C. Michig an  Theatre s , Inc ., et  al . v . 
National  Amusem ents , Inc . C. A. 6th Cir. The Solicitor 
General is invited to file a brief in this case expressing the views 
of the United States.



1008 OCTOBER TERM, 1988

February 21, 1989 489 U. S.

No. 88-5853. Corch  v . Direct or , Office  of  Workers ’ Com -
pen sat ion  Programs , United  States  Depart ment  of  Labor . 
C. A. 3d Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until March 14, 1989, 
within which to pay the docketing fee required by Rule 45(a) and 
to submit a petition in compliance with Rule 33 of the Rules of this 
Court.

Just ice  Brennan  and Just ice  Marsh all , dissenting.
For the reasons expressed in Brown v. Herald Co., 464 U. S. 

928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-6060. Tucker  v . Prudential  Insur ance  Co . C. A. 
3d Cir.; and

No. 88-6177. Gardner  v . United  States . C. A. 7th Cir. 
Motions of petitioners for leave to proceed in forma pauperis de-
nied. Petitioners are allowed until March 14, 1989, within which 
to pay the docketing fee required by Rule 45(a) and to submit peti-
tions in compliance with Rule 33 of the Rules of this Court.

Justi ce  Brennan , Just ice  Marshal l , Justi ce  Blackmun , 
and Justi ce  Steve ns , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
without reaching the merits of the motions to proceed in forma 
pauperis.

No. 88-6131. Wrenn  v . United  States  Dis trict  Court  
for  the  Northern  Dist rict  of  Ohio . C. A. 6th Cir.; and

No. 88-6263. Wrenn  v . New  York  City  Health  & Hospi -
tals  Corp , et  al . C. A. 2d Cir. Motions of petitioner for leave 
to proceed in forma pauperis denied. Petitioner is allowed until 
March 14, 1989, within which to pay the docketing fee required by 
Rule 45(a) and to submit petitions in compliance with Rule 33 of 
the Rules of this Court.

Just ice  Brennan , Just ice  Marshal l , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
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without reaching the merits of the motions to proceed in forma 
pauperis.

No. 88-6181. In  re  Harri son . Ct. App. Ga. Petition for 
writ of common-law certiorari denied. Reported below: 187 Ga. 
App. 268, 370 S. E. 2d 7.

No. 88-5958. In  re  Simanonok ;
No. 88-5988. In  re  Martin ;
No. 88-6043. In  re  Mulaz im ;
No. 88-6051. In  re  Barnett ; and
No. 88-6234. In  re  Gay . Petitions for writs of mandamus 

denied.
No. 88-971. In  re  Dolen z ;
No. 88-6072. In  re  Youngs ;
No. 88-6128. In  re  Jones ; and
No. 88-6227. In  re  Theodo ropou los . Petitions for writs of 

mandamus and/or prohibition denied.
Probable Jurisdiction Noted

No. 88-952. United  States  v . Sperry  Corp , et  al . Ap-
peal from C. A. Fed. Cir. Probable jurisdiction noted. Re-
ported below: 853 F. 2d 904.

No. 88-1048. Quinn  et  al . v . Millsap  et  al . Appeal from 
Sup. Ct. Mo. Probable jurisdiction noted. Reported below: 757 
S. W. 2d 591.
Certiorari Granted

No. 88-124. Breini nger  v . Sheet  Metal  Workers  Inter -
natio nal  Associ ation  Local  Union  No. 6. C. A. 6th Cir. 
Certiorari granted. Reported below: 849 F. 2d 997.

No. 88-791. Pavelic  & Le Flore  v . Marvel  Entert ain -
ment  Group , a  Divis ion  of  Cadence  Indus tri es  Corp ., et  
al . C. A. 2d Cir. Certiorari granted. Reported below: 854 F. 
2d 1452.

No. 88-1083. John  Doe  Agency  et  al . v . John  Doe  Corp . 
C. A. 2d Cir. Certiorari granted. Reported below: 850 F. 2d 
105.

No. 87-1979. Chesap eake  & Ohio  Railway  Co . v . Schwalb  
et  al .; and
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No. 88-127. Norfolk  & West ern  Railway  Co . v . Goode . 
Sup. Ct. Va. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: No. 87- 
1979, 235 Va. 27, 365 S. E. 2d 742.

No. 88-512. Michigan  v . Harvey . Ct. App. Mich. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari granted.

No. 88-840. Golden  State  Trans it  Corp . v . City  of  Los  
Angeles . C. A. 9th Cir. Certiorari granted limited to the fol-
lowing question: “Whether in the absence of a direct violation of 
a federal statute, an allegation that a state statute is preempted 
by a federal statute is cognizable under 42 U. S. C. § 1983?” Re-
ported below: 857 F. 2d 631.

No. 88-5909. Mc Koy  v . North  Carolina . Sup. Ct. N. C. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 323 N. C. 1, 372 
S. E. 2d 12.

No. 88-6075. James  v . Illinois . Sup. Ct. Ill. Motion of pe-
titioner for leave to proceed in forma pauperis granted. Certio-
rari granted. Reported below: 123 Ill. 2d 523, 528 N. E. 2d 723.

Certiorari Denied. (See also Nos. 88-877, 88-895, 88-5392, 88- 
5536, 88-5580, 88-5914, 88-6180, and 88-6181, supra.)

No. 88-541. North  Caroli na  v . Tarantino . Sup. Ct. 
N. C. Certiorari denied. Reported below: 322 N. C. 386, 368 
S. E. 2d 588.

No. 88-614. 9/1 Kg  Containe rs , More  or  Less , of  an  Arti -
cle  of  Drug  for  Veterinar y  Use  et  al . v . Unite d  States . 
C. A. 7th Cir. Certiorari denied. Reported below: 854 F. 2d 
173.

No. 88-687. Liberty  Lobby , Inc . v . Rees  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 271 U. S. App. 
D. C. 297, 852 F. 2d 595.

No. 88-701. Internat ional  Associ ation  of  Machinist s  & 
Aeros pace  Workers , Dis trict  Lodge  No . 19 v. Soo Line  
Railroa d  Co . C. A. 8th Cir. Certiorari denied. Reported 
below: 850 F. 2d 368.
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No. 88-753. Univers al  Cooperati ves , Inc . v . FCX, Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 853 F. 2d 
1149.

No. 88-768. Franco  v . Depa rtme nt  of  Health  and  
Human  Servi ces . C. A. Fed. Cir. Certiorari denied. Re-
ported below: 852 F. 2d 1292.

No. 88-778. World  Color  Press , Inc . v . Dole , Secret ary  
of  Labor , et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 269 U. S. App. D. C. 162, 843 F. 2d 1490.

No. 88-792. Mille r  v . Person  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 656.

No. 88-795. Judge  et  al . v . United  States  Departme nt  
of  Agricul ture . C. A. 11th Cir. Certiorari denied. Re-
ported below: 856 F. 2d 199.

No. 88-803. Anthony  v . Newman , Acting  Secre tary , 
United  States  Department  of  Health  and  Human  Serv -
ices . C. A. D. C. Cir. Certiorari denied. Reported below: 270 
U. S. App. D. C. 246, 848 F. 2d 1278.

No. 88-807. Child s et  al . v . United  States  Dis trict  
Court  for  the  Central  Dis trict  of  Calif ornia . C. A. 9th 
Cir. Certiorari denied. Reported below: 844 F. 2d 791.

No. 88-880. Quality  Inn  South  et  al . v . Patel . C. A. 
11th Cir. Certiorari denied. Reported below: 846 F. 2d 700.

No. 88-839. Arruza  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 26 M. J. 234.

No. 88-846. Sparks  v . Character  and  Fitness  Commi ttee  
of  Kentucky  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 859 F. 2d 428.

No. 88-848. American  Mining  Congre ss  et  al . v . Envi -
ronmental  Def ens e  Fund  et  al . C. A. D. C. Cir. Certio-
rari denied. Reported below: 271 U. S. App. D. C. 349, 852 F. 
2d 1316.

No. 88-851. Pidcock  v. Oregon . Sup. Ct. Ore. Certiorari 
denied. Reported below: 306 Ore. 335, 759 P. 2d 1092.
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No. 88-853. BMT Commodit y Corp , et  al . v . Unite d  
State s . C. A. Fed. Cir. Certiorari denied. Reported below: 
852 F. 2d 1285.

No. 88-857. Roszk os  et  ux . v . Commis si oner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Reported below: 
850 F. 2d 514.

No. 88-858. Wells , Admini strat rix  of  the  Estate  of  
Sanderlin , et  al . v. Walker  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 852 F. 2d 368.

No. 88-865. Sun  Explorati on  & Product ion  Co . et  al . v . 
Lujan , Secretary  of  the  Interior , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1441.

No. 88-866. Quant um  Chemica l  Corp . v . Pratt ; and
No. 88-1078. Pratt  v . Quant um  Chemical  Corp . C. A. 

6th Cir. Certiorari denied. Reported below: 853 F. 2d 1329.
No. 88-873. Shroeder  v . United  States . Ct. Mil. App. 

Certiorari denied. Reported below: 27 M. J. 87.
No. 88-875. Taylor  v . Taylor . Super. Ct. Pa. Certiorari 

denied. Reported below: 373 Pa. Super. 648, 536 A. 2d 834.
No. 88-878. Roberts  v . Hardin . C. A. 6th Cir. Certiorari 

denied. Reported below: 852 F. 2d 568.
No. 88-879. Lowen  v . Oregon . Ct. App. Ore. Certiorari 

denied. Reported below: 91 Ore. App. 187, 754 P. 2d 632.
No. 88-880. Trump  et  al . v . Field . C. A. 2d Cir. Certio-

rari denied. Reported below: 850 F. 2d 938.
No. 88-886. Taylor  Made  Offi ce  Systems , Inc . v . Na -

tional  Labor  Relatio ns  Board  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 1479.

No. 88-887. Cuevas  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 847 F. 2d 1417.

No. 88-889. Millers  National  Insurance  Co . et  al . v . 
Axel ’s Expres s , Inc ., et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 851 F. 2d 267.

No. 88-891. Holeman  v . Direct or , Federal  Emerge ncy  
Management  Agenc y  for  the  National  Flood  Insurance  
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Program . C. A. 5th Cir. Certiorari denied. Reported below: 
857 F. 2d 789.

No. 88-913. Calif ornia  v . Allis on . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 202 Cal. App. 3d 
1084, 249 Cal. Rptr. 218.

No. 88-916. Mitchel l  et  al . v . Frank  R. Howard  Memo -
rial  Hosp ital  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 853 F. 2d 762.

No. 88-921. Netsky , Executor  of  the  Estate  of  Nets ky  
v. United  States . C. A. 3d Cir. Certiorari denied. Reported 
below: 859 F. 2d 1.

No. 88-922. Heily  v . Merri ll  Lynch , Pierce , Fenner  & 
Smith , Inc ., et  al . Ct. App. Cal., 1st App. Dist. Certiorari 
denied. Reported below: 202 Cal. App. 3d 255, 248 Cal. Rtpr. 
673.

No. 88-923. Howell  v . Home craf t  Land  Development , 
Inc ., et  al . Sup. Ct. Tex. Certiorari denied.

No. 88-925. Harris  et  al . v . Israeli te  Bible  Clas s , Inc . 
App. Ct. Ill., 5th Dist. Certiorari denied.

No. 88-933. Hemmert  Ship pin g  Corp , et  al . v . Furness  
Withy  (Charteri ng ) Panama , Inc . C. A. 11th Cir. Certio-
rari denied. Reported below: 854 F. 2d 410.

No. 88-935. Sckolnick  v. Wells . C. A. 1st Cir. Certiorari 
denied.

No. 88-936. Schwarz  v . City  of  Warwi ck , Rhode  Island , 
et  AL. C. A. 1st Cir. Certiorari denied.

No. 88-939. Leon , Perso nal  Repr ese ntative  of  the  Es -
tate  of  Moral es  v . Avino , Count y  Manager  of  Metrop oli -
tan  Dade  County , Florid a , et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 848 F. 2d 1145.

No. 88-942. La Boure  Associ ates  Personnel  Servi ces , 
Inc . v. Whitmire  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 854 F. 2d 1319.

No. 88-943. Barrow  v . Walker , Tax  Collector , Colum -
bia  County , Florida . C. A. 11th Cir. Certiorari denied. Re-
ported below: 845 F. 2d 1030.



1014 OCTOBER TERM, 1988

February 21, 1989 489 U. S.

No. 88-945. Ervin  v . County  of  Los  Angeles . C. A. 9th 
Cir. Certiorari denied. Reported below: 848 F. 2d 1018.

No. 88-946. Apli n  v . Alabama . Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 531 So. 2d 63.

No. 88-954. Laczay  et  ux . v . Ross  Adhesives , a  Divi sion  
of  Conros  Corp ., et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 855 F. 2d 351.

No. 88-956. LSLJ Partnership  v . Frito -Lay , Inc . C. A. 
7th Cir. Certiorari denied. Reported below: 860 F. 2d 1082.

No. 88-957. Touss aint  v . Laurens  Count y  Health  Care  
System  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 857 F. 2d 1469.

No. 88-961. Schmidt  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 188 Ga. App. 85, 372 S. E. 2d 440.

No. 88-962. Varma  et  al . v . Bloustei n  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 860 F. 2d 1077.

No. 88-964. Howes  v . North  Dakota  Workers  Comp ensa -
tion  Bureau  et  al . Sup. Ct. N. D. Certiorari denied. Re-
ported below: 429 N. W. 2d 730.

No. 88-965. Ewel l  et  al . v . Thomp son , Commis si oner  of  
Conser vation  and  Ass ist ant  Secret ary , Off ice  of  Con -
serv ation  of  Louis iana , et  al . Sup. Ct. La. Certiorari 
denied. Reported below: 525 So. 2d 1050.

No. 88-970. Roselin  v . Arain . Super. Ct. N. J., App. Div. 
Certiorari denied.

No. 88-972. Mais onet  v . Connecticut . App. Ct. Conn. 
Certiorari denied. Reported below: 16 Conn. App. 89, 546 A. 2d 
951.

No. 88-976. Landano  v . Raff erty , Superi ntendent , 
Rahway  State  Prison , et  al . C. A. 3d Cir. Certiorari de-
nied. Reported below: 856 F. 2d 569.

No. 88-981. Laws on  et  ux ., Indivi dually  and  on  Behalf  
of  Their  Minor  Children , Laws on  et  al . v . Diamond  M Co . 
C. A. 5th Cir. Certiorari denied. Reported below: 856 F. 2d 
189.



ORDERS 1015

489 U. S. February 21, 1989

No. 88-983. Lacey  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 1475.

No. 88-985. Techn ogra ph  Liqui dating  Trust  v . Gene ral  
Motors  Corp . C. A. 3d Cir. Certiorari denied. Reported 
below: 857 F. 2d 197.

No. 88-987. Hess e v . Board  of  Educat ion  of  Towns hip  
High  School  Dis trict  No . 211, Cook  County , Illinois , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 848 F. 2d 
748.

No. 88-991. U. S. Roofing  Corp . v . Owens -Cornin g  Fiber - 
glas  Corp . C. A. 6th Cir. Certiorari denied. Reported 
below: 853 F. 2d 458.

No. 88-993. Linkous  v . Linkous . Ct. App. Tex., 14th Dist. 
Certiorari denied.

No. 88-997. Higgi ns  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 27 M. J. 150.

No. 88-1001. Oil , Chemical  & Atomi c  Workers  Interna -
tional  Union , AFL-CIO, et  al . v . Conoco , Inc . C. A. 10th 
Cir. Certiorari denied.

No. 88-1002. Broida  v . Newbol d . C. A. 11th Cir. Certio-
rari denied. Reported below: 854 F. 2d 1324.

No. 88-1004. Cambridge  Proper ties , Inc . v . Baton  Rouge  
Production  Credit  Ass n . C. A. 5th Cir. Certiorari denied. 
Reported below: 859 F. 2d 918.

No. 88-1005. Hayne s  v . Seattle  School  Dist rict  No . 1 et  
al . Sup. Ct. Wash. Certiorari denied. Reported below: 111 
Wash. 2d 250, 758 P. 2d 7.

No. 88-1006. Jaynes  v . Texas . Ct. App. Tex., 14th Dist. 
Certiorari denied.

No. 88-1007. Linn  v . Pierce , Secretary , Department  of  
Housing  and  Urban  Devel opm ent . C. A. 7th Cir. Certio-
rari denied. Reported below: 860 F. 2d 1082.

No. 88-1010. Landahl , Brown  & Weed  Ass ociates , Inc . v . 
Longardner  & Ass ocia tes , Inc . C. A. 7th Cir. Certiorari 
denied. Reported below: 855 F. 2d 455.
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No. 88-1014. Brothe rhood  of  Railw ay  Carmen , Divis ion  
of  Transp ortation , Communi cations  Internati onal  Union  
v. CSX Transp ortation , Inc . C. A. 11th Cir. Certiorari 
denied. Reported below: 855 F. 2d 745.

No. 88-1015. Cully  v . Grace  Hosp ital . C. A. 6th Cir. 
Certiorari denied. Reported below: 849 F. 2d 608.

No. 88-1016. Chambers  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 302.

No. 88-1018. Little  et  al . v . Lessl er . C. A. 1st Cir. 
Certiorari denied. Reported below: 857 F. 2d 866.

No. 88-1020. W. SCHLAFHORST & CO. ET AL. V. SCHUBERT & 
Salze r  Maschinenf abrik  Aktie ngese llsch aft . C. A. Fed. 
Cir. Certiorari denied. Reported below: 856 F. 2d 202.

No. 88-1022. Henrico  County  Publi c  School s et  al . v . 
Spie lbe rg , a  Minor  by  His Parents , Spielberg  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 853 F. 2d 
256.

No. 88-1023. United  State s  v . Chris tey  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 841 F. 2d 809.

No. 88-1024. Piers on  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 208 Conn. 683, 546 A. 2d 
268.

No. 88-1025. Larkins  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 852 F. 2d 189.

No. 88-1028. Scanlon  v . Schrinar , Comm issio ner  of  Pub -
lic  Lands  of  Wyoming , et  al . Sup. Ct. Wyo. Certiorari de-
nied. Reported below: 759 P. 2d 1243.

No. 88-1030. Brow n  v . Arkansas . Ct. App. Ark. Certio-
rari denied. Reported below: 25 Ark. App. xvii.

No. 88-1032. Jutkof sky  v. Maestr i et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 860 F. 2d 50.

No. 88-1033. Norfo lk  & West ern  Railway  Co . v . Gard -
ner  et  al . Sup. Ct. App. W. Va. Certiorari denied. Re-
ported below:----- W. Va.------ , 372 S. E. 2d 786.
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No. 88-1040. Mancinone  v . Connecticut . App. Ct. Conn. 
Certiorari denied. Reported below: 15 Conn. App. 251, 545 A. 2d 
1131.

No. 88-1041. Huntzinger  v . Marsh , Secretary  of  the  
Army , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 856 F. 2d 186.

No. 88-1045. Willi ams  v . Attor ney  Gene ral  of  Penns yl -
vania . C. A. 3d Cir. Certiorari denied.

No. 88-1046. Torres  et  al . v . Wis consin  Depart ment  of  
Health  and  Social  Service s  et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 859 F. 2d 1523.

No. 88-1047. Becht el  Construction , Inc . v . Labore rs  
Dis trict  Council  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 865 F. 2d 249.

No. 88-1050. Applegate  et  vir  v . Calif orni a  et  al .; and
No. 88-1054. Calif orni a  v . Freeman . Sup. Ct. Cal. Cer-

tiorari denied. Reported below: 46 Cal. 3d 419, 758 P. 2d 1128.
No. 88-1051, Jacks  v . Duckw orth , Super inte ndent , Indi -

ana  State  Prison , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 857 F. 2d 394.

No. 88-1057. NEC America , Inc . v . United  States . C. A. 
Fed. Cir. Certiorari denied. Reported below: 857 F. 2d 787.

No. 88-1058. Treeby  et  al . v . Gorman  et  al .; and
No. 88-1080. SWAGGART ET AL. V. ADLER, TRUSTEE IN 

Bankruptc y , et  al . Ct. App. La., 4th Cir. Certiorari denied. 
Reported below: 524 So. 2d 915.

No. 88-1060. Powers  v . Board  of  Count y  Commi ss ione rs  
of  Kingm an  County , Kansas , et  al . Ct. App. Kan. Certio-
rari denied. Reported below: 12 Kan. App. 2d Ixii, 758 P. 2d 754.

No. 88-1061. Hammon d v . Auburn  Univ ersi ty  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 858 F. 2d 
744.

No. 88-1065. Patter son  v . Atlanta  Bar  Ass n , et  al . 
Sup. Ct. Ga. Certiorari denied. Reported below:----- Ga.------ ,
373 S. E. 2d 514.
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No. 88-1073. Sierr a  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1091.

No. 88-1077. Alcan  Aluminio  do  Brasi l , S. A., et  al . v . 
Benitez -Alle nde  et  al . C. A. 1st Cir. Certiorari denied. 
Reported below: 857 F. 2d 26.

No. 88-1082. Patel  et  al . v . Maryland  Casualty  Co . 
C. A. 7th Cir. Certiorari denied.

No. 88-1084. Fisch er  v . Bar  Harbor  Banki ng  & Trust  
Co. C. A. 1st Cir. Certiorari denied. Reported below: 857 
F. 2d 4.

No. 88-1086. Albuquerque  A. R. T. Co. v. Mirage  Edi -
tions , Inc ., et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 856 F. 2d 1341.

No. 88-1087. Henao -Ospina  et  al . v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 867 F. 2d 
1425.

No. 88-1090. Tresiz e  et  ux . v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 854 F. 2d 1324.

No. 88-1091. Powe ll  v . Nigro  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 88-1092. Maryl and  Casualty  Co . v . Lozano . C. A. 
Uth Cir. Certiorari denied. Reported below: 850 F. 2d 1470.

No. 88-1093. Hill  v . United  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 859 F. 2d 918.

No. 88-1096. Adams  v . Arkan sas . Ct. App. Ark. Certio-
rari denied. Reported below: 26 Ark. App. 15, 758 S. W. 2d 709.

No. 88-1102. West mins ter  Management  Corp , et  al . v . 
Mit chell , Director  of  Fina nce , City  of  New  Orleans , et  
al . Ct. App. La., 4th Cir. Certiorari denied. Reported below: 
525 So. 2d 1171.

No. 88-1104. Pennsylvani a  v . Gianni ni  et  al . Super. Ct. 
Pa. Certiorari denied. Reported below: 377 Pa. Super. 651, 541 
A. 2d 1150.

No. 88-1106. Aiel lo  et  al . v . United  State s . C. A. 2d 
Cir. Certiorari denied.
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No. 88-1107. Brown  v . City  of  Fort  Lauderdale  et  al . 
C. A. 11th Cir. Certiorari denied.

No. 88-1110. Hardy  et  al . v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 855 F. 2d 753.

No. 88-1113. Mikulec  Indus tries , Inc . v . ICI Americ as , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 856 F. 
2d 181.

No. 88-1117. Oswa ld  v . Commi ss ioner  of  Internal  Reve -
nue . C. A. 3d Cir. Certiorari denied. Reported below: 860 F. 
2d 1075.

No. 88-1118. Lutz  et  al . v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 859 F. 2d 153.

No. 88-1120. Willi ams  et  ux . v . Tucso n  Unifi ed  School  
Dis trict  No . 1 of  Pima  County , Arizona , et  al . Ct. App. 
Ariz. Certiorari denied. Reported below: 158 Ariz. 32, 760 P. 
2d 1081.

No. 88-1123. Landers  Seed  Co ., Inc . v . Champaign  Na -
tional  Bank . App. Ct. Ill., 4th Dist. Certiorari denied. Re-
ported below: 165 Ill. App. 3d 1090, 519 N. E. 2d 957.

No. 88-1126. Ryan  v . United  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 860 F. 2d 435.

No. 88-1127. Uberoi  v . Univ ersi ty  of  Colorado  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 88-1133. Oster  v . Newman , Acting  Secreta ry  of  
Health  and  Human  Services , et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 859 F. 2d 150.

No. 88-1141. Democrat ic  Central  Commit tee  of  the  Dis -
trict  of  Columbia  et  al . v . D. C. Trans it  Syste m , Inc . 
C. A. D. C. Cir. Certiorari denied. Reported below: 268 U. S. 
App. D. C. 406, 842 F. 2d 402.

No. 88-1152. Income  Proper ties , Inc ., et  al . v . Lunsford  
et  al . Sup. Ct. Ga. Certiorari denied.

No. 88-1156. Blanco  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 861 F. 2d 773.
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No. 88-1158. Perez  et  al . v . Connecti cut . Sup. Ct. Conn. 
Certiorari denied.

No. 88-1162. Moore  v . City  of  Richmo nd  et  al . Sup. Ct. 
Va. Certiorari denied.

No. 88-1164. Spe ctron  Broadcasting  Corp . v . Federal  
Communications  Commi ss ion . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 273 U. S. App. D. C. 179, 858 F. 2d 774.

No. 88-1167. Daniel  Cons tru cti on  Co ., a  Divis ion  of  
Daniel  International  Corp . v . Local  257, Internat ional  
Brotherhoo d of  Elect ric al  Workers , AFL-CIO, et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 856 F. 2d 
1174.

No. 88-1171. Graham  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 858 F. 2d 986.

No. 88-1189. Ketchum  v . Adminis trator , Attorney  Reg -
is tration  and  Disci pli nary  Commi ssi on  of  Illinois . Sup. 
Ct. Ill. Certiorari denied. Reported below: 124 Ill. 2d 50, 528 
N. E. 2d 689.

No. 88-5188. Bennett  v . Corroon  & Black  Corp , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 845 F. 2d 
104.

No. 88-5438. Terre bonne  v . Butler , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 848 F. 2d 500.

No. 88-5573. Conn  v . Pennsylvani a . Super. Ct. Pa. Cer-
tiorari denied. Reported below: 376 Pa. Super. 636, 541 A. 2d 
789.

No. 88-5715. Gates  v . Vasquez , Warden , et  al . C. A. 9th 
Cir. Certiorari denied.

No. 88-5754. Ronni ng  v . Arkansas . Sup. Ct. Ark. Certio-
rari denied. Reported below: 295 Ark. 228, 748 S. W. 2d 633.

No. 88-5802. Hawl ey  et  al . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 855 F. 2d 595.

No. 88-5825. Stokes  v . Murray , Direct or , Virgi nia  De -
partm ent  of  Corrections , et  al . C. A. 4th Cir. Certiorari 
denied.
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No. 88-5857. Highfi ll  v . Wis cons in . Ct. App. Wis. Cer-
tiorari denied. Reported below: 146 Wis. 2d 867, 431 N. W. 2d 
328.

No. 88-5858. Karlin  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 852 F. 2d 968.

No. 88-5869. Brewe r  v . United  State s ; and
No. 88-6129. Ferguson  v . United  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 853 F. 2d 1319.

No. 88-5894. Davis  v . Gibbons , Judge , United  States  
Dist rict  Court  for  the  West ern  Dist rict  of  Tenne ss ee . 
C. A. 6th Cir. Certiorari denied.

No. 88-5895. Caldwel l  v . Mille r , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 857 F. 2d 1476.

No. 88-5897. Del  Raine  v . United  States  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 857 F. 2d 1476.

No. 88-5900. Hood  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 1469.

No. 88-5913. Del  Raine  v . Banks  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1476.

No. 88-5916. Davis  v . Barber , Parole  Off icer , Indiana  
Depart ment  of  Corrections , et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 853 F. 2d 1418.

No. 88-5917. Holman  v . Illi nois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 168 Ill. App. 3d 172, 522 
N. E. 2d 635.

No. 88-5922. Denson  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 859 F. 2d 925.

No. 88-5925. Torres -Lope z  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 851 F. 2d 520.

No. 88-5926. Valde s v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 859 F. 2d 925.

No. 88-5937. Sanchez  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 859 F. 2d 483.
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No. 88-5944. Sun  v. United  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 859 F. 2d 926.

No. 88-5965. Bey  v . Zimm erman , Attorney  General  of  
Penns ylvani a , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 860 F. 2d 1074.

No. 88-5971. Graham  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 856 F. 2d 756.

No. 88-5980. Middl eton  v . Fulcomer , Super intenden t , 
State  Corre cti onal  Instit ution  at  Huntingdon . C. A. 3d 
Cir. Certiorari denied. Reported below: 860 F. 2d 1075.

No. 88-5993. Foreman  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1017.

No. 88-6000. Murph y , aka  O’Murch u  v . United  States . 
C. A. 1st Cir. Certiorari denied. Reported below: 852 F. 2d 1.

No. 88-6021. Molin a -Urib e  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 853 F. 2d 1193.

No. 88-6022. Musser  v . United  States ; and
No. 88-6027. Harvey  v . United  States . C. A. 11th Cir. 

Certiorari denied. Reported below: 856 F. 2d 1484.
No. 88-6037. Zola  v . New  Jerse y . Sup. Ct. N. J. Certio-

rari denied. Reported below: 112 N. J. 384, 548 A. 2d 1022.
No. 88-6046. Durha m v . United  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 850 F. 2d 692.
No. 88-6049. Nikolaou  v . Depa rtme nt  of  the  Navy . 

C. A. Fed. Cir. Certiorari denied. Reported below: 854 F. 2d 
1327.

No. 88-6050. Malizia  v . Scully , Superi ntende nt , Green  
Haven  Correctional  Facilit y , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 862 F. 2d 304.

No. 88-6052. Murr  v . Jackso n , Super intenden t , Pick -
away  Correctional  Institu tion . C. A. 6th Cir. Certiorari 
denied. Reported below: 860 F. 2d 1079.

No. 88-6054. Teagler  v . Lynaugh , Direc tor , Texas  De -
partme nt  of  Correct ions . Ct. Crim. App. Tex. Certiorari 
denied.
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No. 88-6055. Stiv ers  v . Depart ment  of  the  Navy . C. A. 
Fed. Cir. Certiorari denied. Reported below: 848 F. 2d 1244.

No. 88-6057. Smith  v . Off ice  of  Disc ipli nary  Counsel . 
Sup. Ct. Pa. Certiorari denied.

No. 88-6058. Sgaraglino  v . State  Farm  Fire  & Casualty  
Co. C. A. 9th Cir. Certiorari denied. Reported below: 855 F. 
2d 862.

No. 88-6061. Smith  v . Fulcom er , Superi ntende nt , State  
Correctional  Instit ution  at  Huntin gdon . C. A. 3d Cir. 
Certiorari denied. Reported below: 862 F. 2d 310.

No. 88-6065. Mille r  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 170 Ill. App. 3d 1158, 542 
N. E. 2d 185.

No. 88-6067. Gree n  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 88-6068. Friel  v . Owen s , Commi ssi oner , Pennsylva -
nia  Department  of  Corrections , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 88-6071. Mitch ell  v . Henders on , Superintendent , 
Auburn  Correctional  Facilit y , et  al . C. A. 2d Cir. Cer-
tiorari denied.

No. 88-6077. Mezo  v . Illi nois . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 170 Ill. App. 3d 679, 525 
N. E. 2d 134.

No. 88-6081. Jones  v . City  of  St . Louis  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1085.

No. 88-6085. Washington  v . Yls t , Warden , et  al . C. A. 
9th Cir. Certiorari denied.

No. 88-6087. Littleton  v . Alexan der  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 857 F. 2d 1474.

No. 88-6089. Lepis copo  v . Blackhur st , Judge , Dis trict  
Court  of  New  Mexico , Second  Judicial  Distri ct . Sup. Ct. 
N. M. Certiorari denied.

No. 88-6091. Pool  v . Armontr out , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 852 F. 2d 372.
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No. 88-6095. Cort ez  v . Price  et  al . C. A. 5th Cir. Cer-
tiorari denied.

No. 88-6099. Shayanfar  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 855 F. 2d 1492.

No. 88-6102. Lemons  v . Cox  et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 857 F. 2d 1471.

No. 88-6103. Travis  v . Illi nois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 170 Ill. App. 3d 873, 525 
N. E. 2d 1137.

No. 88-6106. Larkins  v . Michigan  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 859 F. 2d 152.

No. 88-6107. Eierle  v . Ellis , Superi ntendent , Union  
Correctional  Institu tion , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 859 F. 2d 925.

No. 88-6109. Wils on  v . Tenoglia  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 853 F. 2d 927.

No. 88-6110. Wilson  v . Seiter , Direc tor , Ohio  Depa rt -
ment  of  Rehabilit ation  and  Correction , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 856 F. 2d 197.

No. 88-6111. Wils on  v . Denton  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1081.

No. 88-6112. Wilson  v . Seiter , Direct or , Ohio  Depart -
ment  of  Rehabil itation  and  Correction , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1081.

No. 88-6114. Daven port  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 88-6115. Balawajder  v . Crimin al  Distr ict  Court  of  
Texas  at  Fort  Worth , Texas , et  al . C. A. 5th Cir. Certio-
rari denied.

No. 88-6116. Schult z  et  ux . v . Swa nhor st  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 855 F. 2d 859.

No. 88-6118. Janes  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 863 F. 2d 885.
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No. 88-6119. Moten  v . Johnso n  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 861 F. 2d 265.

No. 88-6123. Castaned a  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 860 F. 2d 435.

No. 88-6124. Jones  v . Zim merm an , Superi ntende nt , 
State  Correctional  Instit ution  at  Grate rford , Penns yl -
vania , et  AL. C. A. 3d Cir. Certiorari denied.

No. 88-6125. Trotz  v . Suprem e Court  of  the  United  
States . C. A. 3d Cir. Certiorari denied.

No. 88-6130. Murrietta  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1090.

No. 88-6132. Semenchuk  v . Morris , Super intenden t , 
Southern  Ohio  Correctional  Facilit y . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 859 F. 2d 153.

No. 88-6134. Day  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 862 F. 2d 318.

No. 88-6137. Swens on  v . Marsh , Secretary  of  the  Army . 
C. A. D. C. Cir. Certiorari denied.

No. 88-6139. Harris  v . Warden , Maryland  House  of  Cor -
rections . C. A. 4th Cir. Certiorari denied. Reported below: 
802 F. 2d 451.

No. 88-6143. Gray  v . Texas . Ct. App. Tex., 6th Dist. Cer-
tiorari denied.

No. 88-6144. Evans  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 377 Pa. Super. 650, 541 A. 
2d 1150.

No. 88-6145. Martin  v . Shank  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 88-6146. Diamond  v . Disci pli nary  Couns el  et  al . 
Sup. Ct. Pa. Certiorari denied.

No. 88-6147. Stogner  v . Pickett  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 88-6149. Childs  v . Wiscons in . Ct. App. Wis. Certio-
rari denied. Reported below: 146 Wis. 2d 116, 430 N. W. 2d 353.
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No. 88-6151. Hamil ton  v . Dis trict  Court  of  Montana , 
Third  Judici al  Distri ct . Sup. Ct. Mont. Certiorari denied.

No. 88-6152. Wilkins on  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 867 F. 2d 1425.

No. 88-6156. Wolfe  v . Alexand ria , Virgi nia , et  al .; and 
Wolfe  v . United  States  Dis trict  Court  for  the  Northern  
Dis trict  of  Calif ornia  et  al . C. A. 9th Cir. Certiorari 
denied.

No. 88-6157. Young  v . Kraatz  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 88-6158. Walls  v . Prothon otary , New  Cast le  
County . Sup. Ct. Del. Certiorari denied. Reported below: 
549 A. 2d 699.

No. 88-6160. Hunt  v . Vermon t . Sup. Ct. Vt. Certiorari 
denied. Reported below: 150 Vt. 483, 555 A. 2d 369.

No. 88-6162. Fica  v . Schwartz . Sup. Ct. Fla. Certiorari 
denied. Reported below: 534 So. 2d 399.

No. 88-6163. Aronhalt , aka  Jonjoc k  v . Deeds , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 88-6164. Huang  v . Stern , Rosenau  & Rosenth al . 
Ct. App. D. C. Certiorari denied.

No. 88-6165. Moore  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1089.

No. 88-6167. Ferdik  v . Lewis , Direct or , Arizona  Depa rt -
ment  of  Corrections , et  al . Sup. Ct. Ariz. Certiorari 
denied.

No. 88-6168. Kurbegovich  v . Vasqu ez , Warden , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 859 F. 2d 
154.

No. 88-6169. Demos  v . United  State s  Distr ict  Court  for  
the  Easte rn  Dis trict  of  Washingt on . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-6170. Schiefe lbein  v. Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 258 Ga. 623, 373 S. E. 2d 354.
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No. 88-6171. Turner  v . Califo rnia . Sup. Ct. Cal. Certio-
rari denied.

No. 88-6172. Ragheb  v . Blue  Cross  & Blue  Shield  of  
Michigan . C. A. 6th Cir. Certiorari denied. Reported below: 
852 F. 2d 1288.

No. 88-6173. Levy  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 852 F. 2d 1175.

No. 88-6174. Rotman  v . Worcester  Housing  Author ity . 
C. A. 1st Cir. Certiorari denied. Reported below: 867 F. 2d 
606.

No. 88-6175. Rynkie wicz  v . Jeanes  Hosp ital  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 862 F. 2d 310.

No. 88-6176. Mauldin  v . Fields , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 88-6178. Herna ndez  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 856 F. 2d 198.

No. 88-6179. Mc Devitt  v . Blume nste in . C. A. 3d Cir. 
Certiorari denied. Reported below: 860 F. 2d 1075.

No. 88-6182. Ortega  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 859 F. 2d 327.

No. 88-6183. Edwards  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Reported below: 203 Cal. App. 3d 
1358, 248 Cal. Rptr. 53.

No. 88-6184. Slaby  v . American  Physic al  Socie ty  et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 88-6185. Hall  v . Calif ornia . Ct. App. Cal., 4th App. 
Dist. Certiorari denied.

No. 88-6186. Herbage  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 850 F. 2d 1463.

No. 88-6191. Baker  v . Mc Mackin , Super intenden t , Mar -
ion  Correctional  Institut ion . C. A. 6th Cir. Certiorari 
denied. Reported below: 859 F. 2d 152.

No. 88-6192. Jackson  v . Dutton , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 861 F. 2d 720.
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No. 88-6194. Barnette  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-6195. Moore  v . Cupp , Superi ntendent , Oregon  
State  Penitentiary . C. A. 9th Cir. Certiorari denied. Re-
ported below: 860 F. 2d 1089.

No. 88-6196. Hillar y  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 862 F. 2d 315.

No. 88-6197. Will iams  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 548 So. 2d 501.

No. 88-6198. Mornes  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-6199. Stew art  v . St . Pete rsburg  Times . C. A. 
11th Cir. Certiorari denied. Reported below: 853 F. 2d 928.

No. 88-6200. Williams  v . Illi nois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 169 Ill. App. 3d 1171, 540 
N. E. 2d 581.

No. 88-6201. White , by  His  Next  Friend  Swaf ford  v . 
Gerbitz  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 860 F. 2d 661.

No. 88-6205. Darrow  v . Davis , Warden , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-6206. Maulick  v . Virgi nia . C. A. 4th Cir. Certio-
rari denied. Reported below: 856 F. 2d 187.

No. 88-6208. Harvey  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 88-6209. Grif fin  v . Illi nois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 167 Ill. App. 3d 1165, 538 
N. E. 2d 919.

No. 88-6210. Box v. Pets ock , Super inte ndent , State  
Correctional  Instit ution  and  Diagnost ic  (and  Classi fica -
tion  Center ) at  Pitt sburgh , et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 860 F. 2d 1074.

No. 88-6213. Botsch  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 862 F. 2d 315.
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No. 88-6214. Fisher  v . Scully , Super intenden t , Green  
Haven  Corre cti onal  Facility , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 863 F. 2d 45.

No. 88-6215. Sosa  v . United  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 861 F. 2d 1280.

No. 88-6217. Duncan  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 855 F. 2d 1528.

No. 88-6218. Arias  Gomez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 858 F. 2d 1387.

No. 88-6219. Walker  v . Dugger , Secretar y , Florida  De -
partm ent  of  Correct ions . C. A. 11th Cir. Certiorari de-
nied. Reported below: 860 F. 2d 1010.

No. 88-6220. Bowe r  v . Texas . Ct. App. Tex., 5th Dist. 
Certiorari denied.

No. 88-6221. Gregory  v . Pennsy lvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 371 Pa. Super. 551, 538 A. 
2d 578.

No. 88-6223. Hanna for d  v . Michigan . Ct. App. Mich. 
Certiorari denied. Reported below: 167 Mich. App. 147, 421 
N. W. 2d 608.

No. 88-6225. Jarami llo  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-6226. Lawrenc e  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 859 F. 2d 919.

No. 88-6228. Malekzadeh  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 855 F. 2d 1492.

No. 88-6229. White  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 858 F. 2d 416.

No. 88-6230. Perott i v . Shane r . C. A. 6th Cir. Certiorari 
denied. Reported below: 856 F. 2d 195.

No. 88-6231. Mille r  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 88-6232. Outla w  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 859 F. 2d 922.



1030 OCTOBER TERM, 1988

February 21, 1989 489 U. S.

No. 88-6233. Scott  v . Dantes , Chairman , Maryland  Pa -
role  Commi ss ion . C. A. 4th Cir. Certiorari denied. Re-
ported below: 861 F. 2d 265.

No. 88-6235. Giles  v . Garwood  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 2d 876.

No. 88-6238. Feldman  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 853 F. 2d 648.

No. 88-6239. Wils on  v . Denton  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1081.

No. 88-6240. Span  v . Dugger , Secretary , Florida  De -
partm ent  of  Correc tions , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 88-6241. Neal  v . I AM Local  Lodge  2386. C. A. 5th 
Cir. Certiorari denied. Reported below: 856 F. 2d 189.

No. 88-6244. Kelly  v . Mc Wherter , Warden . Ct. Crim. 
App. Tenn. Certiorari denied.

No. 88-6246. Du Pree  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 862 F. 2d 871.

No. 88-6247. Herman  v . Geer  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 847 F. 2d 838.

No. 88-6248. Helwig  v . Le Cureaux , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1079.

No. 88-6249. Lowe  v . King  et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 860 F. 2d 436.

No. 88-6250. Church  v . Warren , Judge , Circu it  Court  
of  Virginia , Amel ia  County , et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 861 F. 2d 263.

No. 88-6251. Hunte r  v . Lewis  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 88-6252. Ainsw orth  v . Roberts , Superi ntende nt , 
Rankin  Count y Corre cti onal  Facilit y . C. A. 5th Cir. 
Certiorari denied.
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No. 88-6253. Allen  v . Harris  et  al . Ct. App. Mo., East-
ern Dist. Certiorari denied. Reported below: 755 S. W. 2d 393.

No. 88-6254. Noble  v . Rees , Super intenden t , Deuel  Vo -
cational  Insti tuti on . C. A. 9th Cir. Certiorari denied. Re-
ported below: 855 F. 2d 862.

No. 88-6256. Mc Swai n  v . Beyer , Adminis trator , New  
Jerse y  State  Prison , et  al . C. A. 3d Cir. Certiorari denied.

No. 88-6257. Pearsall  v . Dis trict  of  Columbi a  Depart -
ment  of  Human  Servic es . Ct. App. D. C. Certiorari denied.

No. 88-6259. White side  v . Minneso ta  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1085.

No. 88-6261. Nuttelma n  v . Julch  et  al . Sup. Ct. Neb. 
Certiorari denied. Reported below: 228 Neb. 750, 424 N. W. 2d 
333.

No. 88-6262. Parez  v . Gene ral  Atomic . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 572.

No. 88-6266. Olive  v . Sears , Roebuck  & Co. C. A. 6th 
Cir. Certiorari denied. Reported below: 849 F. 2d 609.

No. 88-6276. Mann  v . Burke  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 855 F. 2d 862.

No. 8S-6278. Stricklan d v . Tillman , Chief  Judge , 
De Kalb  Count y  Superior  Court , et  al . C. A. 11th Cir. 
Certiorari denied.

No. 88-6279. Morrison  v. Departm ental  Disci plinary  
Commit tee  for  the  Firs t  Judicial  Depar tment . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 137 App. Div. 2d 70, 527 N. Y. S. 2d 792.

No. 88-6280. Garcia  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 867 F. 2d 1424.

No. 88-6284. Winters  v . Lynch  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 856 F. 2d 197.

No. 88-6291. Adesiji  v . Minne so ta . C. A. 8th Cir. Certio-
rari denied. Reported below: 854 F. 2d 299.
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No. 88-6302. Henry  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 863 F. 2d 889.

No. 88-6303. Handal  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 858 F. 2d 743.

No. 88-6304. Buelow  et  al . v . Bablitc h , Adminis trat or , 
Wiscons in  Depart ment  of  Health  and  Social  Servi ces , Di-
visi on  of  Correct ions . C. A. 7th Cir. Certiorari denied. 
Reported below: 847 F. 2d 420.

No. 88-6312. Tauber  v . Brown  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 859 F. 2d 152.

No. 88-6314. Lewis  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 862 F. 2d 748.

No. 88-6322. Mc Nair  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 88-6323. Gardner  v . Borgert , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 857 F. 2d 1474.

No. 88-6332. Torre s -Benav idez  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 862 F. 2d 875.

No. 88-6339. Bis bicus  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 868 F. 2d 1267.

No. 88-6344. Kennedy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 865 F. 2d 1269.

No. 88-6351. Lowenb erg  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 853 F. 2d 295.

No. 88-6355. Quinon es  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 862 F. 2d 17.

No. 88-6357. Provencio -Martinez  v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 861 F. 2d 
1278.

No. 88-6364. Strifler  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 851 F. 2d 1197.

No. 88-399. Hammon d  v . Termin al  Railroad  Ass ociation  
of  St . Louis . C. A. 7th Cir. Certiorari denied. Justice  
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Brennan  and Justi ce  White  would grant certiorari. Reported 
below: 848 F. 2d 95.

No. 88-651. Richard  Anderson  Photography  v . Radford  
Univ ersi ty  et  al . C. A. 4th Cir. Motions of American Intel-
lectual Property Law Association and Association of American 
Publishers, Inc., et al. for leave to file briefs as amici curiae 
granted. Certiorari denied. Reported below: 852 F. 2d 114.

No. 88-776. Raff , Arkansas  State  Pros ecut or , et  al . v . 
Lewellen . C. A. 8th Cir. Certiorari denied. Just ice  White  
would grant certiorari. Reported below: 843 F. 2d 1103.

No. 88-777. Guangzhou  Mariti me  Trans port  Bureau  of  
China  v . Hughes  Drilli ng  Fluids . C. A. 5th Cir. Motion of 
Maritime Law Association of the United States for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 852 F. 2d 840.

No. 88-813. Cincinnati  Post  et  al . v . General  Elect ric  
Co. C. A. 6th Cir. Certiorari denied. The  Chief  Just ice  
took no part in the consideration or decision of this petition. Re-
ported below: 854 F. 2d 900.

No. 88-850. Blin der , Robins on  & Co., Inc ., et  al . v . Se -
curit ies  and  Exchange  Commi ssi on . C. A. 10th Cir. Certio-
rari denied. Justi ce  Marshall  took no part in the consider-
ation or decision of this petition. Reported below: 855 F. 2d 677.

No. 88-920. Dixon , Warden , et  al . v . Mc Dowe ll . C. A. 
4th Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 858 F. 2d 
945.

No. 88-1026. Armontr out , Warden  v . Pool . C. A. 8th 
Cir. Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 852 F. 2d 372.

No. 88-1043. Zant , Warden  v . Cervi . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 855 F. 2d 702.

No. 88-950. Page  v . E. I. du  Pont  de  Nemours  & Co. 
C. A. 4th Cir. Certiorari denied. Justi ce  O’Connor  took no 
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part in the consideration or decision of this petition. Reported 
below: 857 F. 2d 1469.

No. 88-975. Dudley  v . Stubbs . C. A. 2d Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 849 F. 2d 83.

Justice  O’Connor , with whom The  Chief  Justice  and Jus -
tice  Kennedy  join, dissenting.

Because the judgment below rests upon a fundamental miscon-
ception of this Court’s decision in Whitley v. Albers, 475 U. S. 312 
(1986), and conflicts with the approach taken by the vast majority 
of the Courts of Appeals, including a prior decision of the Second 
Circuit itself, I would grant the petition for certiorari. Under the 
decision which the Court declines to review today, prison officials 
are essentially held strictly liable under the Eighth Amendment 
for split-second decisions made in the face of serious threats to the 
security of the prison facility. This is precisely the result that 
our decision in Whitley was designed to avoid.

I
On February 4, 1977, the Arthur Kill Correctional Facility was 

the site of an institution-wide sitdown strike orchestrated and con-
trolled by a group of prisoners known as the “Muslims.” That 
evening, as respondent, John Stubbs, an inmate at the institution, 
was walking down the main corridor of C control area of the 
prison to make a telephone call, he was confronted by a gang of 20 
to 30 Muslim prisoners. The gang was armed with homemade 
knives up to 16 inches in length as well as other weapons wrapped 
in sheets. The mob began to chase respondent through the corri-
dors of the prison, throwing garbage cans and table legs down the 
hallways. As respondent ran toward the telephone room, he no-
ticed petitioner, Robert Dudley, and another guard standing in 
front of a door leading to the administrative control center of the 
prison. Neither Officer Dudley nor the correctional officer with 
him had a firearm, a baton, or a two-way radio. The prison arse-
nal, the offices of the prison superintendent, and the prison hospi-
tal are all accessible from the administration corridor.

When respondent approached the door to the administration 
area with the armed mob directly behind him, Officer Dudley and 
the other corrections officer entered the administration corridor 
and secured the door from the other side. Officer Dudley refused
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to open the door to the administration corridor, despite the en-
treaties of respondent. Respondent then ran down another corri-
dor and jumped over the counter of the telephone room and cried 
for help. The correctional officers in the telephone room, and one 
inmate present there, immediately removed themselves to posi-
tions of safety. At this point the angry mob caught up with re-
spondent and beat him severely.

Respondent brought this action under 42 U. S. C. § 1983 against 
petitioner and other corrections officials, alleging that the failure 
to aid him during the disturbance constituted a violation of his 
Eighth Amendment rights. The case was tried to a jury before a 
Magistrate. Officer Dudley testified that he did not open the ad-
ministration door because he never had the chance to, but indi-
cated that he would not have done so in any event, given the fact 
that the prison arsenal and the superintendent’s office lay on the 
other side. As he put it at trial, “[T]here is no way you are to 
allow inmates to go up into that area, especially in that type of 
situation.” Pet. for Cert. 5. In addition, there was expert testi-
mony at trial that Officer Dudley had followed proper procedure in 
securing the administration corridor door. At the close of the 
evidence, petitioner asked for an instruction to the jury that his 
conduct must have been “malicious and sadistic” to support Eighth 
Amendment liability under this Court’s decision in Whitley v. Al-
bers, supra. The trial court rejected petitioner’s proposed in-
struction and instead delivered a “deliberate indifference” charge. 
The jury returned a verdict against Officer Dudley in the amount 
of $26,000 for alleged violations of respondent’s Eighth Amend-
ment rights.

The Magistrate subsequently granted petitioner’s motion for a 
judgment notwithstanding the verdict. The Magistrate found 
this case “akin” to the situation presented in Whitley, and empha-
sized that “‘prison administrators . . . should be accorded wide 
ranging deference in the adoption and execution of policies and 
practices that in their judgment are needed to preserve internal 
order and discipline and to maintain institutional security.’” 
App. to Pet. for Cert. 5b, quoting Whitley, supra, at 321-322 (ci-
tation omitted). The Magistrate cited three factors which justi-
fied the entry of judgment for petitioner. First, “there was a se-
rious threat to prison security at the time Stubbs sought Dudley’s 
protection.” App. to Pet. for Cert. 7b. Second, “Dudley acted 
without ill will or malice”; and third, “prior to the attack upon 
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Stubbs, Dudley had no knowledge of either a threat to Stubbs’ 
life, or the possibility that Stubbs would be attacked.” Ibid. 
The Magistrate concluded that, “[g]iven the exigent circum-
stances, it is obvious that Dudley acted quickly to respond to the 
dangerous situation with which he was confronted. His failure to 
take into account Stubbs’ welfare may have been unfortunate but 
it cannot fairly be characterized as deliberately indifferent.” Id., 
at 9b.

The Court of Appeals for the Second Circuit reversed the judg-
ment for petitioner and reinstated the jury’s verdict. 849 F. 2d 
83 (1988). The crux of the lower court’s holding in this case is 
contained in the following passage:

“Whitley involved a full-blown prison riot. In the present 
case the condition creating the ‘prison disturbance’ was the 
Stubbs incident itself: twenty or more angry prisoners wanted 
to hurt one prisoner. The issue put to the jury was whether 
the defendant corrections officers acted unconstitutionally in 
allowing them to do so. The only ‘competing institutional 
concem[]’ in this context was whether the defendants, by 
aiding Stubbs, might plausibly put prison security (or their 
own safety) at risk. This was for the jury to decide under 
the ‘deliberate indifference’ standard.” Id., at 86 (footnote 
omitted).

The Court of Appeals noted that there was evidence that the pris-
on’s Muslim population had engaged in a “sit down strike” on the 
day of the incident, but found that “the situation apparently cre-
ated no unusual threat to prison security.” Id., at 86, n. 3.

In Whitley this Court analyzed the dictates of the Eighth 
Amendment in the context of a prison disturbance that involved 
the taking of a correctional officer as a hostage. In response to 
the hostage taking, prison officials determined that forceful inter-
vention was necessary to protect the life of the hostage and the 
safety of the prisoners not connected with the riot. During the 
assault on a barricade erected by the prisoners holding the hos-
tage, a prisoner was hit in the knee by a shotgun blast. The pris-
oner brought a § 1983 action against prison officials, claiming vi-
olation of his Eighth Amendment rights. The District Court 
directed a verdict for the prison officials, finding that the use of 
deadly force was justified “ ‘under the unique circumstances of this 
case.’” 475 U. S., at 317. The Court of Appeals reversed, find-
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ing that because the prison riot was subsiding at the time the res-
cue plan was carried out, a reasonable jury could find that the use 
of force entailed a “‘“deliberate indifference’”” to the injured 
prisoner’s Eighth Amendment rights. Id., at 318.

This Court reversed, noting that the “deliberate indifference” 
standard of Estelle v. Gamble, 429 U. S. 97 (1976), “was appropri-
ate in the context presented in that case because the State’s 
responsibility to attend to the medical needs of prisoners does 
not ordinarily clash with other equally important governmental 
responsibilities.” Whitley, 475 U. S., at 320. The Court found 
that the balance must be struck differently where prison security 
and the safety of both prison officials and inmates is threatened. 
“In this setting, a deliberate indifference standard does not ade-
quately capture the importance of such competing obligations, or 
convey the appropriate hesitancy to critique in hindsight decisions 
necessarily made in haste, under pressure, and frequently without 
the luxury of a second chance.” Ibid. Accordingly, the Court 
set out the following test to be applied in such cases:

“Where a prison security measure is undertaken to resolve a 
disturbance, such as occurred in this case, that indisputably 
poses significant risks to the safety of inmates and prison 
staff, we think the question whether the measure taken in-
flicted unnecessary and wanton pain and suffering ultimately 
turns on ‘whether force was applied in a good faith effort to 
maintain or restore discipline or maliciously and sadistically 
for the very purpose of causing harm.’ ” Id., at 320-321 (cita-
tion omitted).

The Court indicated that the standard it enunciated applied to 
“prophylactic or preventive measures intended to reduce the inci-
dence of these or any other breaches of prison discipline.” Id., at 
322. Decisions made “in bad faith or for no legitimate purpose” 
are not insulated from review, but judge and jury may not substi-
tute their judgment as to the reasonableness of the action taken 
by prison officials. Unless an inference of wanton and sadistic in-
fliction of pain arises from the facts as pled, “the case should not 
go to the jury.” Ibid.

The Court of Appeals’ determination that “deliberate indiffer-
ence” was the correct Eighth Amendment standard under which 
to assess the correctional officer’s action in this case is directly 
contrary to our decision in Whitley. The court’s opinion acknowl-
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edges that the very kind of “competing institutional concerns” 
present in Whitley were present here, but then goes on to find 
that the deliberate indifference standard was appropriate. The 
situation here was arguably more dangerous than in Whitley, 
where, although a hostage had been taken, the situation had stabi-
lized and the correction officials had time to plan a course of ac-
tion. Here a split-second decision had to be made. A single door 
stood between armed prisoners, who had engaged in a sit-in ear-
lier in the day, and the prison arsenal and the office of the prison 
superintendent. Application of the deliberate indifference stand-
ard in a setting like this one essentially renders prison officials 
strictly liable for putting the security of the prison and the lives of 
all its inhabitants before the physical security of one inmate. In 
this case, if Officer Dudley had attempted to aid respondent by 
opening the door, and tragedy had ensued, he would no doubt 
have been subject to disciplinary action by his superiors, not to 
mention state law tort liability for any ensuing injuries caused by 
his decision.

The judgment here also conflicts with the decision of another 
panel of the Second Circuit which held that the Whitley standard 
applied to a correctional officer’s use of force in the face of an ex-
plosive situation created by a prisoner’s use of racial slurs in a 
crowded cafeteria and his subsequent resistance to orders to leave 
the scene. See Corselli v. Coughlin, 842 F. 2d 23, 26 (1988) 
(“Whitley is distinguishable on the facts, since that case involved a 
full-scale prison riot and the incident here was far from that. 
Nevertheless, the test under Whitley applies . . .”). Moreover, 
no other Court of Appeals has interpreted Whitley as limited to 
“full-blown prison riots,” and it is clear that this case would have 
been decided differently in other Circuits in the country. See, 
e. g., Hines v. Boothe, 841 F. 2d 623, 625 (CA5 1988) (applying 
Whitley where single prisoner resisted order to return to his cell); 
Holloway v. Lockhart, 813 F. 2d 874, 879 (CA8 1987) (applying 
Whitley standard to use of tear gas to end occupation of prison day 
room); Ort v. White, 813 F. 2d 318, 323 (CA11 1987) (“Although 
Whitley was decided in the the extremely volatile context of a 
prison riot, its reasoning may be applied to other prison situations 
requiring immediate coercive action”).
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II
While the resources of this Court are scarce, and the judgment 

the Court declines to review today is aberrational enough that cor-
rection within the Second Circuit appears likely, in my view the 
great potential for disruption of prison security engendered by the 
judgment of the Court of Appeals in this case merits the strong 
medicine of summary reversal. There are 64 state run correc-
tional institutions within the jurisdiction of the Second Circuit 
with a total prison population of over 40,000 inmates. U. S. 
Dept, of Justice, Sourcebook of Criminal Justice Statistics —1987, 
pp. 449, 493 (1988). The Federal Government runs five correc-
tional institutions within the same geographic region, housing al-
most 4,000 federal detainees. U. S. Dept, of Justice, Federal 
Prison System, Monday Morning Highlights, Jan. 23, 1989. In all 
of these institutions, prison officials and correctional officers must 
now choose between their sworn duty to maintain the security of 
the institution and the dictates of the Eighth Amendment as inter-
preted by the Second Circuit. Because nothing in the Constitu-
tion creates such a Hobson’s choice, and because this Court has 
explicitly so held in Whitley, I would grant the petition for certio-
rari and reverse the judgment below. I respectfully dissent.

No. 88-998. Caldwell  v . United  States . C. A. 9th Cir. 
Motion of petitioner to defer consideration of the petition for writ 
of certiorari denied. Certiorari denied. Just ice  Stevens  took 
no part in the consideration or decision of this motion and this pe-
tition. Reported below: 859 F. 2d 805.

No. 88-1008. Alman  v . George  Manufacturing  Corp , et  
al . C. A. 1st Cir. Motion of National Coordinating Committee 
for Multiemployer Plans for leave to file a brief as amicus curiae 
granted. Certiorari denied.

No. 88-1062. Beer  Whole sal ers , Inc . v . Mill er  Brew ing  
Co. et  al . Ct. App. Minn. Certiorari denied. Justice  
Blackm un  took no part in the consideration or decision of this 
petition. Reported below: 426 N. W. 2d 438.

No. 88-1089. Benso n  v . Faul  et  al ; In  re  Benso n ; and 
Benson  v . Ally  et  al . C. A. 5th Cir. Motion of petitioner to 
defer consideration of the petition for writ of certiorari denied. 
Certiorari denied.
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No. 88-1112. Honolulu  Federal  Savings  & Loan  Ass n . v . 
Murabayashi  et  al . C. A. 9th Cir. Certiorari denied. Jus -
tice  Stev ens  took no part in the consideration or decision of this 
petition. Reported below: 848 F. 2d 1243.

No. 88-5586. Burton  v . Califo rnia . Sup. Ct. Cal.;
No. 88-5871. Sloan  v . Mis souri . Sup. Ct. Mo.;
No. 88-6079. Jones  v . Illi nois . Sup. Ct. Ill.;
No. 88-6082. Hardy  v . Georgia . Sup. Ct. Ga.;
No. 88-6101. Turne r  v . Florida . Sup. Ct. Fla.;
No. 88-6135. Boliek  v . Mis souri . Ct. App. Mo., Southern 

Dist.;
No. 88-6136. Harve y  v . Florida . Sup. Ct. Fla.;
No. 88-6166. Allri dge  v . Texas . Ct. Crim. App. Tex.;
No. 88-6190. Willi ams  v . Ohio . Sup. Ct. Ohio;
No. 88-6202. Hamil ton  v . Calif ornia . Sup. Ct. Cal.;
No. 88-6290. Gilmor e  v . Mis sou ri . Ct. App. Mo., Eastern 

Dist.; and
No. 88-6325. Brown  v . Ohio . Sup. Ct. Ohio. Certiorari de-

nied. Reported below: No. 88-5871, 756 S. W. 2d 503; No. 88- 
6079, 123 Ill. 2d 387, 528 N. E. 2d 648; No. 88-6082, 258 Ga. 523, 
371 S. E. 2d 849; No. 88-6101, 530 So. 2d 45; No. 88-6135, 755 
S. W. 2d 417; No. 88-6136, 529 So. 2d 1083; No. 88-6166, 762
S. W. 2d 146; No. 88-6190, 38 Ohio St. 3d 346, 528 N. E. 2d 910;
No. 88-6202, 46 Cal. 3d 123, 756 P. 2d 1348; No. 88-6290, 755
S. W. 2d 419; No. 88-6325, 38 Ohio St. 3d 305, 528 N. E. 2d 523.

Justi ce  Brennan  and Justice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 88-5892. In  re  S. Sup. Ct. Mo. Motion of petitioner to 
seal the appendix to the petition for writ of certiorari granted. 
Certiorari denied.

No. 88-6009. Crawf ord  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Justi ce  Blackmun  would grant certiorari. Re-
ported below: 257 Ga. 681, 362 S. E. 2d 201.
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Justi ce  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Just ice  Marsh all , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marsh all , J., dissenting), I would grant the petition 
for writ of certiorari and vacate the death sentence in this case. 
Even if I did not take this view, I would grant the petition to 
resolve the question whether Georgia’s standard for change of 
venue—forbidding changes in venue unless prejudice renders a 
fair trial impossible—comports with the requirements of due 
process.

Eddie Crawford was convicted of murder and sentenced to 
death. The Supreme Court of Georgia reversed on the grounds 
that the jury might actually have convicted Crawford not of mur-
der but felony murder, a crime not charged in the indictment. On 
retrial, Crawford’s attorney filed a motion for change of venue, 
which was denied. He also objected to the seating of any juror 
who had knowledge of the prior proceeding. This motion was 
also denied.- According to the petition in this case, of the 90 
venirepersons, 57 indicated that they were aware of the prior pro-
ceedings, 50 indicated that they knew that Crawford had been 
convicted, and 32 knew that the first jury had sentenced him to 
death. The jury that was finally empaneled contained eight per-
sons who knew about the prior trial, five who knew that Crawford 
had been convicted, and three who knew that he had been sen-
tenced to death. The jury convicted Crawford of murder and 
sentenced him to death.

On appeal, Crawford challenged, inter alia, the trial court’s 
refusal to grant him a change of venue. The Supreme Court of 
Georgia rejected this claim, holding that the setting of the trial 
was not “‘inherently prejudicial as a result of the pretrial public-
ity.’” 257 Ga. 681, 683, 362 S. E. 2d 201, 203 (1987) (quoting 
Chancey v. State, 256 Ga. 415, 431, 349 S. E. 2d 717, 732 (1986)). 
The court concluded that the jury selection did not show “actual 
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prejudice to a degree that rendered a fair trial impossible.” 257 
Ga., at 683, 362 S. E. 2d, at 203.

In my view, Georgia’s standard for change of venue is so hard to 
satisfy that it violates any conceivable notion of due process. It 
totally ignores this Court’s repeated recognition that “our system 
of law has always endeavored to prevent even the probability of 
unfairness.” In re Murchison, 349 U. S. 133, 136 (1955) (empha-
sis added); see also Sheppard v. Maxwell, 384 U. S. 333, 352 
(1966); Estes v. Texas, 381 U. S. 532, 544 (1965). As I argued re-
cently in Brecheen v. Oklahoma, 485 U. S. 909, 911 (1988) (opin-
ion dissenting from denial of certiorari), a State’s change of venue 
standard must reflect that a “defendant’s interest in a funda-
mentally fair trial outweighs the State’s interest in holding that 
trial in a particular district.” That standard has been flagrantly 
violated in this case by the seating of a jury a majority of which 
knew of Crawford’s past trial and a quarter of which knew of his 
prior death sentence.

In the absence of guidance from this Court, the States continue 
to take divergent paths. It is time we addressed the minimal due 
process requirements for state change of venue standards. See, 
e. g., Lee v. Georgia, 488 U. S. 879 (1988) (Marshall , J., dissent-
ing from denial of certiorari); Hale v. Oklahoma, 488 U. S. 878 
(1988) (Marshal l , J., dissenting from denial of certiorari). I 
would grant the petition.

No. 88-6059. De Pew  v . Ohio . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 38 Ohio St. 3d 275, 528 N. E. 2d 542.

Justi ce  Marshal l , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Mars hall  J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case. Even if 
I did not hold these views, I would still grant the petition for cer-
tiorari. By any reasonable measure, the prosecutor’s comments 
to the jury “ ‘so infected the trial with unfairness as to make the 
resulting conviction a denial of due process.’” Darden v. Wain-
wright, 477 U. S. 168, 181 (1986), quoting Donnelly v. DeChristo- 
foro, 416 U. S. 637, 643 (1974).
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Petitioner was convicted of aggravated murder and sentenced to 
death. The Ohio Supreme Court identified four instances of pros-
ecutorial misconduct, but concluded that, because of the brutal na-
ture of the crime, they neither singly nor cumulatively deprived 
petitioner of a fair trial.

The first was the prosecution’s inquiry, during cross-examina-
tion of a defense witness, into a “knife fight” during which peti-
tioner had allegedly been cut. The knife fight was wholly unre-
lated to the alleged murder, and the judge accordingly admonished 
the jury to disregard the prosecutor’s reference to it. 38 Ohio St. 
3d 275, 284, 528 N. E. 2d 542, 553 (1988).

The second was the prosecutor’s comment during closing argu-
ment that, if petitioner had taken the stand, the prosecutor would 
have inquired into petitioner’s criminal convictions after the date 
of the alleged murder. The judge again ordered that the jury dis-
regard the prosecutor’s comment, and the prosecutor apologized 
to the jury, saying: “T shouldn’t have said that. I wish you 
would just forget that because there’s nothing like that here.’” 
Ibid.

The third was the prosecutor’s introduction into evidence, dur-
ing the penalty phase, of a photograph of petitioner standing next 
to a marijuana plant. The prosecutor adverted to this photo-
graph during the penalty phase. The State Supreme Court found 
the introduction of this photograph to be error, but concluded: 
“The factors supporting death as a penalty were so persuasive and 
so numerous that this single photograph cannot be regarded as 
having materially prejudiced [petitioner].” Id., at 287, 528 N. E. 
2d, at 555.

Fourth and finally, the prosecutor made various improper clos-
ing-argument comments, “by reminding the jury that any sen-
tence less than death could result in eventual parole, by alluding 
to facts not in evidence, by asking the jury why [petitioner] did 
not call certain persons to the stand, and by appealing to the 
jury’s desire for law and order.” Ibid. The State Supreme 
Court again found these comments only harmless error.

In my view, it is beyond serious dispute that these prosecutorial 
actions cumulatively deprived petitioner of a fair trial. The dis-
senting State Supreme Court judge characterized these actions, 
quite properly in my view, as “prosecutorial misconduct of the 
worst sort.” Id., at 293, 528 N. E. 2d, at 560 (Wright, J., con-
curring in part and dissenting in part). Even the majority, so 
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tolerant of these abuses, found it necessary to state: “While the 
prosecutorial misconduct in this case does not require a reversal of 
appellant’s sentence, we express our mounting alarm over the in-
creasing incidence of misconduct by both prosecutors and defense 
counsel in capital cases.” Id., at 288, 528 N. E. 2d, at 556. I 
would accordingly grant certiorari here to clarify that behavior 
such as that outlined above is simply not constitutionally accept-
able and to correct the errors in this case which may have been 
responsible for putting petitioner on death row.

No. 88-6078. Britz  v . Illi nois . Sup. Ct. Ill. Certiorari de-
nied. Reported below: 123 Ill. 2d 446, 528 N. E. 2d 703.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marsh all , J., dissenting), I would grant the petition 
for writ of certiorari and vacate the death sentence in this case. 
Even if I did not hold this view, I would grant the petition to con-
sider whether a jury instruction that sympathy should not influ-
ence a decision regarding the imposition of the death penalty vio-
lates the Eighth and Fourteenth Amendments.

I
Dewayne C. Britz was convicted of murder, aggravated kidnap-

ing, aggravated criminal sexual assault, armed robbery, and con-
cealment of a homicidal death. At the penalty phase, the trial 
judge charged the jury that “‘[n]either sympathy nor prejudice 
should influence you.’” 123 Ill. 2d 446, 479, 528 N. E. 2d 703, 
719 (1988), quoting Illinois Pattern Jury Instructions, Criminal, 
No. 1.01 (2d ed. 1981). Defense counsel specifically objected to 
this instruction. The jury unanimously found that statutory ag-
gravating factors existed and that no mitigating factors precluded 
the imposition of the death sentence. Petitioner was sentenced to 
death.

The Illinois Supreme Court affirmed. 123 Ill. 2d 446, 528 N. E. 
2d 703 (1988). The court held that the trial court’s no-sympathy 
jury instruction was similar to the instruction approved in Califor-
nia v. Brown, 479 U. S. 538 (1987). Relying on its decision in 
People v. Stewart, 104 Ill. 2d 463, 473 N. E. 2d 1227 (1984), cert. 



ORDERS 1045

1044 Marsh all , J., dissenting

denied, 471 U. S. 1120 (1985), the court further held that the in-
struction did not deny petitioner a fair trial because the jury was 
also instructed that it could consider any other facts or circum-
stances that favored imposition of a sentence other than death, 
and because the defendant was permitted to introduce all evidence 
he considered mitigating, including evidence ruled inadmissible 
during the guilt phase.

II
We have recognized repeatedly that, in a capital case, the 

sentencer must not be precluded from considering any mitigating 
evidence relating to the defendant or the crime. See, e. g., 
Eddings v. Oklahoma, 455 U. S. 104, 111-112 (1982); Lockett n . 
Ohio, 438 U. S. 586, 604 (1978) (plurality opinion). Mitigating ev-
idence is allowed at the penalty phase so the sentencer may con-
sider “compassionate . . . factors stemming from the diverse frail-
ties of humankind.” Woodson v. North Carolina, 428 U. S. 280, 
304 (1976) (plurality opinion). “Nothing in any of our cases 
suggests that the decision to afford an individual defendant mercy 
violates the Constitution.” Gregg v. Georgia, supra, at 199 (joint 
opinion of Stewart, Powell, and Stevens , JJ.); see also Caldwell 
v. Mississippi, 472 U. S. 320, 330-331 (1985).

The Court reaffirmed the importance of considering mitigating 
evidence in California v. Brown, supra. There, the trial judge 
instructed the jury that it must not be swayed by “‘mere senti-
ment, conjecture, sympathy, passion, prejudice, public opinion or 
public feeling.’” 479 U. S., at 542. The majority held that this 
instruction did not violate the Eighth and Fourteenth Amend-
ments for two reasons. First, it found that the word “mere” in-
formed the jury “to ignore only the sort of sympathy that would 
be totally divorced from the evidence adduced during the penalty 
phase.” Ibid, (emphasis added). “By concentrating on the noun 
‘sympathy,’” the defendant had “ignore[d] the crucial fact that the 
jury was instructed to avoid basing its decision on mere sympa-
thy.” Ibid, (emphasis in original). Second, the majority deemed 
it “highly unlikely that any reasonable juror would almost per-
versely single out the word ‘sympathy’ from the other nouns 
which accompany it in the instruction: conjecture, passion, preju-
dice, public opinion, or public feeling.” Id., at 542-543. “Read-
ing the instruction as a whole,” id., at 543, a rational juror could 
only conclude that the instruction was intended simply to confine 
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the jury’s deliberations to considerations arising from the evidence 
presented.

Neither of the reasons relied upon by the majority to uphold the 
instruction in California v. Brown, supra, is applicable to the jury 
instruction at issue in this case. Here, the jury was informed 
that sympathy should not influence its decision under any circum-
stances. The trial court’s all-inclusive no-sympathy instruction, 
thus, embraced sympathy engendered by facts in the record as 
well as sympathy engendered by “extraneous emotional factors.” 
Ibid. Furthermore, unlike the instruction in Brown, the instruc-
tion here was not contained in “a catalog of the kind of factors that 
could improperly influence a juror’s decision to vote for or against 
the death penalty.” Ibid. Reasonable jurors, therefore, may 
well have thought they were not permitted to exercise mercy or 
compassion when sentencing petitioner, even if such feelings were 
“rooted” in the evidence. Id., at 542.

Ill
The constitutionality of a general no-sympathy instruction is a 

recurring issue on which the lower courts have differed. Com-
pare Byrne n . Butler, 847 F. 2d 1135 (CA5 1988), and State v. 
Clemmons, 753 S. W. 2d 901 (Mo.) (en banc), cert, denied, 488 
U. S. 948 (1988), with People v. Hamilton, 46 Cal. 3d 123, 152, 
and n. 7, 756 P. 2d 1348, 1364-1365, and n. 7 (1988), cert, denied, 
ante, p. 1040, and Parks v. Brown, 860 F. 2d 1545, 1559 (CAIO 
1988). The petition should be granted in order to resolve this 
conflict and to address this important issue. I dissent.

No. 88-6113. Cobb  v . Nizami  et  al . C. A. 4th Cir. Motion 
of NAACP Legal Defense and Educational Fund for leave to file 
a brief as amicus curiae granted. Certiorari denied. Reported 
below: 851 F. 2d 730.

No. 88-6133 (A-532). Trotz  v . United  State s Dis trict  
Court  for  the  West ern  Dis trict  of  Pennsylvani a . C. A. 
3d Cir. Application for stay, addressed to The  Chief  Justice  
and referred to the Court, denied. Certiorari denied.

No. 88-6281. Layton  v . United  States . C. A. 9th Cir. 
Certiorari denied. Just ice  Kennedy  took no part in the consid-
eration or decision of this petition. Reported below: 855 F. 2d 
1388.
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Rehearing Denied
No. 87-2009. Greenm an  v . United  States , 488 U. S. 824;
No. 88-237. Noel  v . Department  of  Sanit atio n  of  City  

of  New  York , 488 U. S. 925;
No. 88-459. Anderson  et  al . v . United  States , 488 U. S. 

966;
No. 88-736. Wankoff , Individually  and  as  Adminis tra -

trix  of  the  Esta te  of  Wankof f  v . Tibbs  et  al ., 488 U. S. 
1007;

No. 88-751. Rowla nd  v . Alameda  County  Probatio n  De -
partment , 488 U. S. 982;

No. 88-896. Polyak  v . Hulen  et  al ., 488 U. S. 999;
No. 88-5603. Ingra m v . Kemp , Warden , 488 U. S. 975;
No. 88-5701. Span  v . Dugger , Secret ary , Florida  De -

partm ent  of  Correct ions , et  al ., 488 U. S. 973;
No. 88-5716. Lemberg  v . Tseng  et  al ., 488 U. S. 984;
No. 88-5768. Sellner  v . Prince  George ’s  County , Mary -

land , et  AL., 488 U. S. 985;
No. 88-5852. Betka  v . City  of  West  Linn , Oregon , et  al . 

(two cases), 488 U. S. 999;
No. 88-5860. Trotz  v . United  States  Dis trict  Court , 

West ern  Dis trict  of  Pennsy lvania , et  al ., 488 U. S. 1015;
No. 88-5880. Singlet on  v . Thigpe n , Commi ssi oner , Ala -

bama  Department  of  Corrections , 488 U. S. 1019; and
No. 88-5982. In re  Gill , 488 U. S. 1002. Petitions for 

rehearing denied.
No. 87-7311. Poinde xter  v . Ohio , 488 U. S. 916. Motion for 

leave to file petition for rehearing denied.
No. 88-575. Burt  v . Maui  Architectural  Group , Inc ., et  

al ., 488 U. S. 962. Motion of appellant to consolidate denied. 
Petition for rehearing denied.

No. 88-647. Whitehorn  et  ux . v . Murphy  et  al ., 488 U. S. 
997. Petition for rehearing denied. Justice  Brennan  and Jus -
tice  Stevens  took no part in the consideration or decision of this 
petition.

No. 88-656. Friedm an  v . Ferguson  et  al ., 488 U. S. 993;
No. 88-677. Boyle , Pers onal  Repr ese ntative  of  the  

Heirs  and  Estate  of  Boyle  v . United  Technolog ies  Corp ., 
488 U. S. 994; and
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No. 88-5921. In  re  Martin , 488 U. S. 1002. Petitions for 
rehearing denied. Justice  Brennan  took no part in the con-
sideration or decision of these petitions.

February  24, 1989
Miscellaneous Orders

No. A-638 (88-6585). Fette rly  v . Idaho . Sup. Ct. Idaho. 
Application to continue stay of execution of death warrant, pre-
sented to Justice  O’Connor , and by her referred to the Court, 
denied.

Justi ce  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

No. A-671 (88-6635). Williams  v . Kemp , Warden . C. A. 
11th Cir. Application of respondent for an order to vacate the 
stay of execution of sentence of death entered by the United 
States Court of Appeals for the Eleventh Circuit, presented to 
Justice  Kennedy , and by him referred to the Court, denied.

Februar y  27, 1989
Dismissal Under Rule 53

No. 88-1017. Ajax  Navig ation  Corp . v . Dos  Santo s . Dist. 
Ct. App. Fla., 3d Dist. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 531 So. 2d 231.
Appeals Dismissed

No. 88-715. Burles on  v . Burles on . Appeal from Ct. App. 
Cal., 3d App. Dist., dismissed for want of substantial federal 
question.

No. 88-5990. Robins on  v . United  States  Department  of  
Education . Appeal from D. C. E. D. Pa. dismissed for want of 
jurisdiction.

No. 88-6242. Robins on  v . English  Depart ment  of  the  
Univers ity  of  Pennsyl vania  et  al . Appeal from D. C. E. D. 
Pa. dismissed for want of jurisdiction.
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Certiorari Granted—Vacated and Remanded
No. 87-1784. Mass achuset ts  v . Gray , Truste e in  Bank -

rupt cy  of  New bury  Cafe , Inc ., dba  29 Newbury . C. A. 1st 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of United States v. Ron Pair 
Enterprises, Inc., ante, p. 235. Reported below: 841 F. 2d 20.

No. 87-2070. De Geare  et  al . v . Slatte ry  Group , Inc ., et  
al . C. A. 8th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Firestone Tire 
& Rubber Co. v. Bruch, ante, p. 101. Reported below: 837 F. 2d 
812.

No. 87-6063. Meadow s v . Holla nd , Warden . C. A. 4th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Harris v. Reed, ante, 
p. 255. Reported below: 831 F. 2d 493.

No. 87-7320. Sparks  v . Foltz , Warden . C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Harris v. Reed, ante, 
p. 255. Reported below: 848 F. 2d 194.

No. 88-163. Combusti on  Engineeri ng , Inc ., et  al . v . Sa - 
pori to  ET AL. C. A. 3d Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Firestone Tite & Rubber Co. v. Bruch, ante, p. 101. Reported 
below: 843 F. 2d 666.

No. 88-729. Rowe  et  al . v . Allied  Chemical  Hourly  Em-
ployees ’ Pensi on  Plan  et  al . C. A. 6th Cir. Certiorari 
granted, judgment vacated, and case remanded for further con-
sideration in light of Firestone Tire & Rubber Co. v. Bruch, ante, 
p. 101. Reported below: 852 F. 2d 569.
Miscellaneous Orders

No. D-723. In  re  Disbarment  of  Stark . Disbarment en-
tered. [For earlier order herein, see 487 U. S. 1248.]

No. D-735. In  re  Disbarment  of  Stoll . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 885.]

No. D-771. In  re  Disbarment  of  Biaggi . It is ordered that 
Mario Biaggi, of New York, N. Y., be suspended from the prac-
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tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 114, Orig. Louisi ana  v . Miss iss ipp i et  al ., 488 U. S. 
990. Petition for rehearing and alternative motion to file sepa-
rate complaint denied.

No. 87-2127. American  Foreign  Service  Ass n , et  al . v . 
Garf inke l , Direct or , Informati on  Security  Oversi ght  Of -
fice , et  AL. D. C. D. C. [Probable jurisdiction noted, 488 
U. S. 923.] Motions of United States Senate and Speaker and 
Leadership Group for leave to file briefs as amici curiae out of 
time granted.

No. 88-148. Southern  Natural  Gas  Co . v . Fritz  et  al . 
Sup. Ct. Miss. Motion of petitioner to defer consideration of the 
petition for writ of certiorari granted.

No, 88-293. Commun ity  for  Creati ve  Non -Violenc e et  
al . v. Reid . C. A. D. C. Cir. [Certiorari granted, 488 U. S. 
940.] Motion of Volunteer Lawyers for the Arts Inc. et al. for 
leave to file a brief as amici curiae granted.

No. 88-309. Wyomin g  v . United  States  et  al . Sup. Ct. 
Wyo. [Certiorari granted, 488 U. S. 1040.] Motion of petitioner 
to dispense with printing the joint appendix granted.

No. 88-1105. Guidry  v . Sheet  Metal  Worker s  National  
Pens ion  Fund  et  al . C. A. 10th Cir. The Solicitor General is 
invited to file a brief in this case expressing the views of the 
United States.

No. 88-6265. Carls on  et  ux . v . County  of  Hennep in , 
Minnes ota , et  al . Ct. App. Minn. Motion of petitioners for 
leave to proceed in forma pauperis denied. Petitioners are al-
lowed until March 20, 1989, within which to pay the docketing fee 
required by Rule 45(a) and to submit a petition in compliance with 
Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justi ce  Marsh all , and Just ice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari with-
out reaching the merits of the motion to proceed in forma 
pauperis.
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No. 88-6285. In  re  Todd ; and
No. 88-6334. In  re  Jones . Petitions for writs of mandamus 

denied.
Certiorari Granted

No. 88-928. White , Executor  of  the  Estate  of  Smith  v . 
United  States  et  al . C. A. 2d Cir. Certiorari granted. Re-
ported below: 853 F. 2d 107.

No. 88-995. Northbrook  National  Insurance  Co . v . 
Brewer . C. A. 5th Cir. Certiorari granted. Reported below: 
854 F. 2d 742.

No. 87-2012. FW/PBS, Inc ., dba  Paris  Adult  Bookst ore  
II, et  al . v. City  of  Dall as  et  al .;

No. 87-2051. M. J. R., Inc ., et  al . v . City  of  Dalla s ; and
No. 88-49. Berry  et  al . v . City  of  Dallas  et  al . C. A. 

5th Cir. Motion of Citizens For Decency Through Law, Inc., for 
leave to file a brief as amicus curiae in No. 87-2012 granted. 
Certiorari granted in No. 87-2012 limited to Questions I, II, and 
III presented by the petition. Certiorari granted in No. 87-2051 
limited to Questions 1 and 2 presented by the petition. Certiorari 
granted in No. 88-49. Cases consolidated and a total of one hour 
allotted for oral argument. Reported below: 837 F. 2d 1298.

No. 88-5050. Holland  v . Illi nois . Sup. Ct. Ill. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted. Reported below: 121 Ill. 2d 136, 520 N. E. 2d 
270.

No. 88-6025. Dowling  v . United  States . C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 855 F. 2d 114.
Certiorari Denied

No. 87-1283. Higgi ns  v . City  of  Vallejo , Calif ornia , et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 823 F. 
2d 351.

No. 87-1754. City  of  South  Bend  et  al . v . Janowiak . 
C. A. 7th Cir. Certiorari denied. Reported below: 836 F. 2d 
1034.

No. 87-2022. Anderson  et  al . v . Slattery  Group , Inc ., 
et  AL. C. A. 8th Cir. Certiorari denied. Reported below: 836 
F. 2d 1512.
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No. 87-2052. M. E. F. Enterp ris es , Inc ., et  al . v . City  of  
Houston  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 837 F. 2d 1268.

No. 87-5813. Yates  v . Hardim an , Executi ve  Direc tor  of  
the  Cook  County  Depart ment  of  Correcti ons , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 830 F. 2d 
195.

No. 87-5816. News ome  v . Lane , Direct or , Illinois  De -
partm ent  of  Correct ions , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 828 F. 2d 21.

No. 87-5884. Mille r  v . O’Leary , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 828 F. 2d 22.

No. 87-6031. Roman  v . Abrams , Attorney  General  of  
New  York . C. A. 2d Cir. Certiorari denied. Reported below: 
822 F. 2d 214.

No. 87-6154. Schrei ber  v . Salamac k , Superi ntende nt , 
Edgecom be  Correcti onal  Facilit y . C. A. 2d Cir. Certio-
rari denied. Reported below: 822 F. 2d 214.

No. 87-6302. Smit h  v . Missouri . Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 737 S. W. 2d 731.

No. 87-6789. Harren  v . Thornburg , Attorne y  General  
of  North  Carol ina . C. A. 4th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 546.

No. 88-828. Biaggi  et  al . v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 853 F. 2d 89.

No. 88-892. Kinoy  v . Tolson , Executor  of  the  Estate  of  
Hoove r , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 851 F. 2d 591.

No. 88-907. Skelton  v . ACTION. C. A. D. C. Cir. Certio-
rari denied.

No. 88-919. Mc Carthy  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 850 F. 2d 558.

No. 88-924. Gronda  v . Newman , Acting  Secret ary  of  
Health  and  Human  Servi ces . C. A. 6th Cir. Certiorari 
denied. Reported below: 856 F. 2d 36.
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No. 88-940. Bank  One , Stevens  Point , NA v. United  
States  Depart ment  of  Commerc e et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 854 F. 2d 223.

No. 88-947. Harrison  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 7th Cir. Certiorari denied. Reported 
below: 854 F. 2d 263.

No. 88-948. City  of  Brunsw ick , Georg ia  v . Unite d  
States . C. A. 11th Cir. Certiorari denied. Reported below: 
849 F. 2d 501.

No. 88-966. Swee ney  et  al . v . Illi nois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 166 Ill. App. 3d 1147, 
537 N. E. 2d 465.

No. 88-979. Baum  et  al . v . Nolan  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 853 F. 2d 1071.

No. 88-990. Dehal  v . Frank , Postmas ter  Genera l . 
C. A. 9th Cir. Certiorari denied. Reported below: 859 F. 2d 
154.

No. 88-999. Fraccola  v . City  of  Utic a  et  al . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported 
below: 135 App. Div. 2d 1112, 523 N. Y. S. 2d 292.

No. 88-1064. Mille r  v . Con Agra , Inc ., et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 846 F. 2d 1383.

No. 88-1085. Estate  of  Willis  et  al . v . Estate  of  Riley  
et  al . C. A. 5th Cir. Certiorari denied.

No. 88-1098. Berg  v . Hunter  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 238.

No. 88-1101. Madison  v . Dis trict  of  Columbia  Rental  
Housing  Commi ssi on . Ct. App. D. C. Certiorari denied.

No. 88-1103. Wilder  et  al . v . New  York  State  Urban  
Develop ment  Corp , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 854 F. 2d 605.

No. 88-1115. Wilmot h  v . Virgi nia . Sup. Ct. Va. Certio-
rari denied.

No. 88-1122. Goetz  v . New  York . Ct. App. N. Y. Certio-
rari denied. Reported below: 73 N. Y. 2d 751, 532 N. E. 2d 1273.
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No. 88-1124. City  of  Berw yn  et  al . v . Pizzato ’s Inc . et  
al . App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
168 Ill. App. 3d 796, 523 N. E. 2d 51.

No. 88-1129. Al  wan  Brothers  Co . et  al . v . Gnidovec  et  
al . Sup. Ct. Ky. Certiorari denied.

No. 88-1130. Nutri /System , Inc ., et  al . v . Hers kow itz  et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 857 F. 
2d 179.

No. 88-1131. Harbor  Insuran ce  Co . v . Crow  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 854 F. 2d 94.

No. 88-1132. Finn  v . Chevron , U. S. A., Inc . C. A. 9th 
Cir. Certiorari denied. Reported below: 851 F. 2d 1227.

No. 88-1134. Smith  v . Combus tion  Enginee ring , Inc ., et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 856 F. 
2d 196.

No. 88-1135. Larrance  v . Illi nois  Human  Rights  Commis -
sio n  et  al . App. Ct. Ill., 4th Dist. Certiorari denied. Re-
ported below: 166 Ill. App. 3d 224, 519 N. E. 2d 1203.

No. 88-1137. International  Union , United  Automo bile , 
Aeros pace  & Agric ultural  Imple ment  Worker s  of  Amer -
ica , UAW v. Mack  Trucks , Inc . C. A. 3d Cir. Certiorari de-
nied. Reported below: 856 F. 2d 579.

No. 88-1140. Ludw ig  v . Evergreen  Over loo k , Inc ., et  
al . Ct. Sp. App. Md. Certiorari denied. Reported below: 75 
Md. App. 731.

No. 88-1172. Gownaris  et  vir  v . United  States  Postal  
Service . C. A. 3d Cir. Certiorari denied. Reported below: 
865 F. 2d 250.

No. 88-1183. White , Warden  v . Chatom . C. A. 11th Cir. 
Certiorari denied. Reported below: 858 F. 2d 1479.

No. 88-1196. Goree  et  al . v . Lavelle  et  al . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 169 Ill. App. 3d 
696, 523 N. E. 2d 1078.

No. 88-1205. Haggerty  v . City  of  Pomp ano  Beach , Flor -
ida . Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Re-
ported below: 530 So. 2d 1023.
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No. 88-1219. Bieli cki  et  ux . v . Pakistan  National  Ship -
ping  Corp , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 857 F. 2d 1463.

No. 88-1226. Bryant  v . Califo rnia . App. Dept., Super. 
Ct. Cal., County of Alameda. Certiorari denied.

No. 88-1230. Manuel  v . Vete rans  Admi nis tratio n  Hospi -
tal  et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 
857 F. 2d 1112.

No. 88-1231. Moelle r  v . United  State s  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1086.

No. 88-1235. Boineau  v . United  States  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 856 F. 2d 187.

No. 88-1251. Velez  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 867 F. 2d 1425.

No. 88-1262. Burke , aka  Owens  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 863 F. 2d 886.

No. 88-1287. Murray  et  al . v . United  States . C. A. 
Fed. Cir. Certiorari denied. Reported below: 864 F. 2d 148.

No. 88-5415. Reedy  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 845 F. 2d 239.

No. 88-*5668.  Bruni  v . Lew is , Direc tor , Arizona  Depart -
ment  of  Correct ions , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 847 F. 2d 561.

No. 88-5681. Workman  v . Tate , Super intenden t , Chilli -
cothe  Correctio nal  Institute . C. A. 6th Cir. Certiorari 
denied. Reported below: 856 F. 2d 197.

No. 88-5849. Davis  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 763 P. 2d 109.

No. 88-6030. Bowd en , aka  Drakeford  v . United  State s . 
C. A. 11th Cir. Certiorari denied. Reported below: 858 F. 2d 
743.

No. 88-6140. Bonacci  et  al . v . Kindt , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 861 F. 2d 
1278.
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No. 88-6243. Hefner  v . Califo rnia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 88-6245. Clark  v. Fortn ey  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 857 F. 2d 789.

No. 88-6264. Cambridge  v . Duckw orth , Superi ntendent , 
Indiana  State  Pris on , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 859 F. 2d 526.

No. 88-6268. Maynard  v . Marion  Powe r  Shovel , Divis ion  
of  Dress er  Indust ries , Inc . C. A. 6th Cir. Certiorari 
denied. Reported below: 852 F. 2d 1287.

No. 88-6269. Fournette  v . Butle r , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 860 F. 
2d 436.

No. 88-6270. Jarvis  v . Meares , Superi ntende nt , Gaston  
Facility , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 838 F. 2d 1210.

No. 88-6271. Harrel l  v . Borg , Warden , et  al . C. A. 9th 
Cir. Certiorari denied.

No. 88-6274. Villam or  v . Dugger , Secre tary , Florida  
Depart ment  of  Corrections . C. A. 11th Cir. Certiorari 
denied. Reported below: 860 F. 2d 1091.

No. 88-6275. Riley  v . »Dugger , Secretary , Florida  De -
partm ent  of  Corrections , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 859 F. 2d 925.

No. 88-6282. Elsw ick  v . Parke , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 861 F. 2d 720.

No. 88-6283. Curley  v . Morris , Superi ntende nt , South -
ern  Ohio  Corre cti onal  Facilit y . C. A. 6th Cir. Certiorari 
denied. Reported below: 853 F. 2d 926.

No. 88-6286. Perez  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 524 So. 2d 720.

No. 88-6288. Gutierr ez  v . Scully , Super intenden t , 
Green  Haven  Corre cti onal  Facility . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 867 F. 2d 1423.
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No. 88-6289. Jackso n  v . South  Texas  Colle ge  of  Law  
et  AL. Ct. App. Tex., 14th Dist. Certiorari denied.

No. 88-6292. Davis -El  v . Robinson . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 852 F. 2d 565.

No. 88-6295. Mill s v . Texas . Ct. App. Tex., 14th Dist. 
Certiorari denied.

No. 88-6296. Spic kler  v . Dube  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 852 F. 2d 564.

No. 88-6297. Small  v . Bumgarner , Superi ntende nt , 
Southern  Correctional  Cent er , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 861 F. 2d 266.

No. 88-6298. Maddox  v . Dugger , Secretary , Florid a  De -
partm ent  of  Correct ions , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 88-6299. Noble s v . Lynaug h , Directo r , Texas  De -
partm ent  of  Correct ions . Ct. Crim. App. Tex. Certiorari 
denied.

No. 88-6300. Sanders  v . Lane , Illi nois  Depart ment  of  
Correcti ons . C. A. 7th Cir. Certiorari denied. Reported 
below: 861 F. 2d 1033.

No. 88-6301. Sultana  v . Calif ornia . Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 204 Cal. App. 
3d 511, 251 Cal. Rtpr. 115.

No. 88-6307. Tinghitella  v . Lynaugh , Direc tor , Texas  
Department  of  Correct ions . C. A. 5th Cir. Certiorari 
denied.

No. 88-6309. Taylor  v . Murray , Direc tor , Virgi nia  De -
partme nt  of  Correct ions . C. A. 4th Cir. Certiorari denied. 
Reported below: 861 F. 2d 266.

No. 88-6311. Zatko  v . Calif ornia . Sup. Ct. Cal. Certio-
rari denied.

No. 88-6313. Story  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 861 F. 2d 724.

No. 88-6328. Mc Cabe  v . United  States . C. A. 8th Cir. 
Certiorari denied.
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No. 88-6340. Barr  v . Unite d  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 861 F. 2d 1278.

No. 88-6354. Asan te  v . United  State s . C. A. 3d Cir. 
Certiorari denied.

No. 88-6362. Hardin  v . Makows ki  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 863 F. 2d 883.

No. 88-6367. Barnhill  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 865 F. 2d 249.

No. 88-6369. Dawson  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 863 F. 2d 889.

No. 88-6371. Aff leck  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 861 F. 2d 97.

No. 88-6377. Richards on  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 274 U. S. App. D. C. 
58, 861 F. 2d 291.

No. 88-6378. Shook  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 863 F. 2d 887.

No. 88-6382. Kabir  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 865 F. 2d 261.

No. 88-6389. Vennes  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 871 F. 2d 1091.

No. 88-6398. Slaught er  v . Moody  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 859 F. 2d 919.

No. 88-6400. Schle icher  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 862 F. 2d 1320.

No. 88-6406. Zulue ta  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 859 F. 2d 1321.

No. 88-6407. Morse  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 861 F. 2d 269.

No. 88-6413. Landri e v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 861 F. 2d 721.
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No. 88-6419. Chambers  v . Du Charme , Superi ntende nt , 
Washington  State  Ref orma tory . C. A. 9th Cir. Certiorari 
denied. Reported below: 862 F. 2d 875.

No. 88-6421. Reeves  v . Reed . Sup. Ct. Alaska. Certiorari 
denied.

No. 88-6426. Roberts  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 859 F. 2d 593.

No. 87-889. Compoy , Warden  v . Turner . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 827 F. 2d 526.

No. 87-5617. Lindsey  v . Smith , Commi ssi oner , Alabama  
Depa rtme nt  of  Correc tions , et  al . C. A. 11th Cir.;

No. 87-6740. Davis  v . Illi nois . Sup. Ct. Ill.;
No. 87-7103. Simmon s  v . Kentuck y . Sup. Ct. Ky.;
No. 88-5082. Willis  v . Zant , Superi ntende nt , Georg ia  

Diagnost ic  and  Class ifi cati on  Cent er . C. A. 11th Cir.;
No. 88-5473. Horsley  v . Alabama . Ct. Crim. App. Ala.;
No. 88-5687. Edwards  v . Black , Commi ssi oner , Miss is -

si ppi Depart ment  of  Correct ions , et  al . C. A. 5th Cir.;
No. 88-5828. Dunkins  v . Thigpen , Commi ssi oner , Ala -

bama  Depa rtme nt  of  Correct ions , et  al . C. A. 11th Cir.;
No. 88-6237. Cunningham  v . Zant , Warden . Sup. Ct. Ga.;
No. 88-6310. Brow n  v . Californi a . Sup. Ct. Cal.;
No. 88-6383. Kirkpatrick  v . Califo rnia . Sup. Ct. Cal.; 

and
No. 88-6410. Nave  v . Missouri . Ct. App. Mo., Eastern 

Dist. Certiorari denied. Reported below: No. 87-5617, 820 F. 
2d 1137; No. 87-6740, 119 Ill. 2d 61, 518 N. E. 2d 78; No. 87-7103, 
746 S. W. 2d 393; No. 88-5082, 838 F. 2d 1510; No. 88-5473, 527 
So. 2d 1355; No. 88-5687, 849 F. 2d 204; No. 88-5828, 854 F. 2d 
394; No. 88-6310, 46 Cal. 3d 432, 758 P. 2d 1135; No. 88-6410, 757 
S. W. 2d 249.

Just ice  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
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No. 88-581. United  States  v . Still . C. A. 9th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Justi ce  White  and Justice  Blackmun  
would grant certiorari. Reported below: 850 F. 2d 607.

No. 88-1019. Berkson  v . Del  Monte  Corp , et  al . C. A. 
1st Cir. Certiorari denied. The  Chief  Justice  took no part in 
the consideration or decision of this petition. Reported below: 
852 F. 2d 564.

No. 88-1136. Connect icut  National  Bank  v . Herskow itz  
et  al . C. A. 3d Cir. Certiorari denied. Justi ce  White  
would grant certiorari. Reported below: 857 F. 2d 179.

No. 88-5343. Farmer  v . Sumner , Direc tor , Nevada  De -
partm ent  of  Prisons . Sup. Ct. Nev. Certiorari denied. Re-
ported below: 104 Nev. 856.

Just ice  Marsh all , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Mars hall  J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case.

Even if I did not hold these views, however, I would still grant 
this petition. Petitioner’s argument here is that evidence was ad-
mitted at the penalty phase of his trial in violation of Booth v. 
Maryland, 482 U. S. 496 (1987), where we held that the Eighth 
Amendment prohibits a capital sentencing jury from considering 
victim impact statement evidence. This argument is hardly frivo-
lous. The prosecutor at petitioner’s trial described at some 
length the devastating emotional impact upon the mother of the 
man petitioner killed. He told the jury, among other things, that 
petitioner “shattered some other lives psychologically”; that the 
victim’s mother has “repeated nightmares, crying, and I can see 
the crying for myself. Extremely emotionally traumatic”; and 
that petitioner “[n]ever thought about the victims. Never gave 
the families of the victims, a thought.” The Nevada Supreme 
Court, however, refused to consider the merits of this Booth 
claim. It held that petitioner’s claim was barred because he had 
not raised it below, and because this Court has given no indication 
that Booth operates retroactively.



ORDERS 1061

489 U. S. February 27, March 6, 1989

I am unpersuaded by these arguments. The fact that peti-
tioner did not raise a Booth claim below rather obviously reflects 
the fact that Booth had not been handed down at the time. Peti-
tioner should not be penalized for not being prescient. As for the 
Nevada court’s second ground for rejecting petitioner’s appeal, I 
believe that the issue whether Booth should have retroactive oper-
ation very much warrants this Court’s attention. The abusive 
use by the prosecutor in this case of references to victim impact — 
information we held in Booth to be thoroughly irrelevant in capital 
sentencing proceedings, see 482 U. S., at 502-509 provides a 
graphic illustration of the harm done by decisions, like the one 
below, allowing Booth to be applied only prospectively.

Rehearing Denied. (See also No. 114, Orig., supra.)
No. 88-845. Bibb  et  ux . v . United  States , 488 U. S. 1010;
No. 88-5271. Eaton  v . Louisi ana , 488 U. S. 1019;
No. 88-5600. Gilliar d  v . Scroggy , Commiss ioner , Miss is -

si ppi Departm ent  of  Corrections , et  al ., 488 U. S. 1019;
No. 88-5670. Lonchar  v . Georgi a , 488 U. S. 1019;
No. 88-5785. O’Leary  v . Yarmosky , 488 U. S. 999; and
No. 88-5920. Burgest  v . Gearinger , Warden , 488 U. S. 

1016. Petitions for rehearing denied.

No. 87-1896. Rose nthal  v . State  Bar  of  Calif ornia , 488 
U. S. 805 and 987. Motion of appellant for leave to file second 
petition for rehearing denied.

March  6, 1989

Appointment of Librarian
It is ordered that Shelley L. Dowling be appointed Librarian of 

the Court to succeed Stephen G. Margeton, effective January 15, 
1989, and that she take the oath of office as required by statute.

Affirmed on Appeal
No. 87-1860. Mill ike n  et  al . v . Michigan  Road  Builders  

Ass n ., Inc ., et  al . Affirmed on appeal from C. A. 6th Cir. 
Reported below: 834 F. 2d 583.

Appeal Dismissed
No. 88-977. Colorado -Ute  Electric  Ass n ., Inc ., et  al . 

v. Public  Utilities  Commis sion  of  Colorado  et  al . Appeal
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from Sup. Ct. Colo, dismissed for want of properly presented 
federal question. Reported below: 760 P. 2d 627.
Certiorari Granted—Vacated and Remanded

No. 87-1001. H. K. Porter  Co ., Inc . v . Metrop olitan  Dade  
County , Florida , et  al . C. A. 11th Cir. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Richmond n . J. A. Croson Co., 488 U. S. 469 (1989). 
Justi ce  Brennan , Justi ce  Marshal l , Just ice  Blackm un , and 
Justi ce  Stevens  would deny certiorari. Reported below: 825 
F. 2d 324.

No. 88-802. Smit h  et  al . v . Stoneking . C. A. 3d Cir. Mo-
tion of petitioners to consolidate this case with No. 88-1350, Smith 
v. Sowers, denied. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of DeShaney v. 
Winnebago County Dept, of Social Services, ante, p. 189. Re-
ported below: 856 F. 2d 594.

No. 88-816. City  of  New  Kensi ngton  et  al . v . Horton , 
Individu ally  and  as  Adminis tratr ix  of  the  Estate  of  
Powdrill . C. A. 3d Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
DeShaney v. Winnebago County Dept, of Social Services, ante, 
p. 189. Reported below: 857 F. 2d 1464.
Miscellaneous Orders

No.----------- . Lathen  v. United  States . Application for
extension of time within which to file petition for writ of certiorari 
out of time denied.

No.----------- . Ward  et  al . v . Freedm an . Motion of peti-
tioners for leave to file petition for writ of certiorari under seal 
denied.

No. A-624. Boyce  v . Israel ite  Bible  Class , Inc . App. 
Ct. Ill., 5th Dist. Application for stay, presented to Justice  
Steve ns , and by him referred to the Court, denied.

No. A-690 (88-6635). Willi ams  v . Kemp , Warden . C. A. 
11th Cir. Application of the Attorney General of Georgia to va-
cate the stay of execution granted by the United States Court 
of Appeals for the Eleventh Circuit, presented to Justi ce  Ken -
nedy , and by him referred to the Court, denied.
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No. 112, Orig. Wyoming  v . Oklahoma . It is ordered that 
the Hon. Philip W. Tone, of Chicago, Ill., be appointed Special 
Master in this case with authority to fix the time and conditions 
for the filing of additional pleadings and to direct subsequent pro-
ceedings, and with authority to summon witnesses, issue subpoe-
nas, and take such evidence as may be introduced and such as he 
may deem necessary to call for. The Special Master is directed to 
submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and 
clerical assistants, the cost of printing his report, and all other 
expenses, including travel expenses, shall be charged against and 
be borne by the parties in such proportion as the Court may here-
after direct. [For earlier order herein, see, e. g., 488 U. S. 921.]

No. 88-333. Alabama  v . Smith . Sup. Ct. Ala. [Certiorari 
granted, 488 U. S. 1003.] Motion for appointment of counsel 
granted, and it is ordered that Delores Boyd, Esq., of Montgom-
ery, Ala., be appointed to serve as counsel for respondent in this 
case.

No. 88-412. Hoff man , Truste e v . Connecti cut  Depart -
ment  of  Income  Mainten ance  et  al . C. A. 2d Cir. [Certio-
rari granted, 488 U. S. 1003.] Motion of INSLAW, Inc., for 
leave to file a brief as amicus curiae granted.

No. 887515. Sable  Communicati ons  of  Calif ornia , Inc . v . 
Federal  Commun ica tions  Commis si on  et  al .; and

No. 88-525. Federal  Communi catio ns  Commis sion  et  al . 
v. Sable  Communicati ons  of  Calif ornia , Inc . D. C. C. D. 
Cal. [Probable jurisdiction noted, 488 U. S. 1003.] Motions of 
United States Catholic Conference, American Family Association, 
Inc., and Morality in Media, Inc., for leave to file briefs as amici 
curiae granted.

No. 88-605. Webst er , Attorney  General  of  Miss ouri , 
et  al . v. Reprodu ctive  Health  Services  et  al . C. A. 8th 
Cir. [Probable jurisdiction noted, 488 U. S. 1003.] Motions of 
James Joseph Lynch, Jr., and National Legal Foundation for leave 
to file briefs as amici curiae granted. Motion of Legal Defense 
for Unborn Children for leave to file a brief as amicus curiae 
denied. Motion of Alan Ernest for leave to represent children 
unborn and bom alive denied.
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No. 88-1083. John  Doe  Agency  et  al . v . John  Doe  Corp . 
C. A. 2d Cir. [Certiorari granted, ante, p. 1009.] Motion of re-
spondent to advance oral argument denied.

No. 88-1281. Ngirai ngas  et  al . v . Sanchez  et  al . C. A. 
9th Cir. The Solicitor General is invited to file a brief in this case 
expressing the views of the United States. Justi ce  Kenned y  
took no part in the consideration or decision of this order.

No. 88-6352. Burkart  v . Post -Browni ng , Inc . C. A. 6th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied. Petitioner is allowed until March 27, 1989, within which 
to pay the docketing fee required by Rule 45(a) and to submit a 
petition in compliance with Rule 33 of the Rules of this Court.

Justi ce  Brennan , Just ice  Marshal l , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-6415. In  re  Abdullah , aka  White ; and
No. 88-6538. In  re  Sindr am . Petitions for writs of habeas 

corpus denied.
Certiorari Granted

No. 87-1965. Zinermo n  et  AL. v. Burch . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 840 F. 2d 797.

No. 88-599. Washin gton  et  al . v . Harper . Sup. Ct. Wash. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 110 Wash. 2d 873, 
759 P. 2d 358.

No. 88-854. Spall one  v . United  States  et  al .;
No. 88-856. Chema  v . United  States  et  al .; and
No. 88-870. Longo  et  al . v . United  States  et  al . C. A. 

2d Cir. Certiorari granted in No. 88-854. Certiorari granted in 
No. 88-856 limited to Questions 1 through 5 presented by the peti-
tion. Certiorari granted in No. 88-870. Cases consolidated and 
a total of one hour allotted for oral argument. Reported below: 
856 F. 2d 444.
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Certiorari Denied
No. 87-521. Ledbette r , Comm issio ner  of  Georgia  Depa rt -

ment  of  Human  Resources , et  al . v . Taylor . C. A. 11th Cir. 
Certiorari denied. Reported below: 818 F. 2d 791.

No. 87-1926. Uppe r  Darby  Towns hip  et  al . v . Colburn , 
Adminis tratr ix  of  the  Estate  of  Stie rheim . C. A. 3d Cir. 
Certiorari denied. Reported below: 838 F. 2d 663.

No. 87-2034. Barber a , Adminis tratr ix  of  the  Goods , 
Chatt els , and  Credits  of  Barbera  v . Schles singer , Unite d  
State s  Attor ney  for  the  Southern  Distr ict  of  New  York . 
C. A. 2d Cir. Certiorari denied. Reported below: 836 F. 2d 96.

No. 87-2054. O’Connor  et  al . v . Estate  of  Conners  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 846 F. 2d 
1205.

No. 87-2120. Jorda  v. City  of  New  Brunsw ick  et  al . 
Super. Ct. N. J., App. Div. Certiorari denied. Reported below: 
214 N. J. Super. 338, 519 A. 2d 874.

No. 88-576. Archie  et  al . v . City  of  Racine  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 847 F. 2d 1211.

No. 88-684. Maine  et  al . v . United  States  Environme n -
tal  Prote cti on  Agenc y  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 271 U. S. App. D. C. 276, 852 F. 2d 
574.

No. 88-796. Mc Intos h  et  al . v . Arkansas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 296 Ark. 167, 753 S. W. 
2d 273.

No. 88-810. Dist rict  of  Columbia  v . Parker  et  ux . C. A. 
D. C. Cir. Certiorari denied. Reported below: 271 U. S. App. 
D. C. 15, 850 F. 2d 708.

No. 88-841. Stevens  v . Tillman  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 855 F. 2d 394.

No. 88-847. Sims  v . Alabama . Ct. Crim. App. Ala. Certio-
rari denied. Reported below: 531 So. 2d 71.

No. 88-855. City  of  Yonker s v . United  States  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 856 F. 2d 444.
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No. 88-905. Kohlman  v . Bob  Marsh all  Alli ance  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 852 F. 2d 
1223.

No. 88-953. Phenix  Federal  Savings  & Loan  Ass n . v . 
Shearson  Lehman  Hutton , Inc . C. A. 8th Cir. Certiorari 
denied. Reported below: 856 F. 2d 1125.

No. 88-967. Scotto  et  al . v . United  States ; and
No. 88-1027. Zauber  v . United  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 857 F. 2d 137.
No. 88-968. Brotherhood  of  Locomotive  Engi nee rs  v . 

Newton  et  al .;
No. 88-994. Chicag o  & North  West ern  Transportati on  

Co. v. Beardsl y  et  al .;
No. 88-1169. United  Transportati on  Union  v . Beardsly  

ET AL.;
No. 88-1176. New ton  et  al . v . Brotherhoo d  of  Locomo -

tive  Engineers  et  al .; and
No. 88-1184. Beards ly  et  al . v . Chicago  & North  West -

ern  Transp ortati on  Co . et  al . C. A. 8th Cir. Certiorari de-
nied. Reported below: 850 F. 2d 1255.

No. 88-974. Riami chi  Area  Vocational -Techn ical  School  
Distr ict  No . 7 v. Short ; and

No. 88-1148. Short  v . Riamic hi  Area  Vocationa l -Tech -
nical  School  Dis trict  No . 7. Sup. Ct. Okla. Certiorari de-
nied. Reported below: 761 P. 2d 472.

No. 88-982. Wall  Street  Publis hing  Insti tute , Inc . v . 
Securitie s and  Exchange  Commi ss ion . C. A. D. C. Cir. 
Certiorari denied. Reported below: 271 U. S. App. D. C. 110, 
851 F. 2d 365.

No. 88-1052. Johns -Manville  Corp , et  al . v . United  
States . C. A. Fed. Cir. Certiorari denied. Reported below: 
855 F. 2d 1556.

No. 88-1100. Tennes se e  Wildlife  Resource s Agency  v . 
Equal  Empl oyment  Opport unity  Commi ss ion . C. A. 6th 
Cir. Certiorari denied. Reported below: 859 F. 2d 24.

No. 88-1138. Delta  Air  Lines , Inc . v . Crisw ell  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 860 F. 2d 
1088.
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No. 88-1143. National  Bank  & Trust  Co . of  North  Amer -
ica , Ltd ., dba  NATCORP v. Banco  de  Vizcaya , S. A. Ct. 
App. N. Y. Certiorari denied. Reported below: 72 N. Y. 2d 
1005, 531 N. E. 2d 634.

No. 88-1145. Dong -A Ilbo  et  al . v . Lee ; and
No. 88-1163. Central  Virgini a  Educat ional  Televis ion  

Corp . v . Lee . C. A. 4th Cir. Certiorari denied. Reported 
below: 849 F. 2d 876.

No. 88-1149. Cessna  Aircra ft  Co . v . Butche r  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 850 F. 2d 
247.

No. 88-1168. Swain  et  al . v . Lindsey . Ct. App. Ky. Cer-
tiorari denied.

No. 88-1181. Cunningh am , per  Next  Friend , Cunning -
ham , et  al . v. Beavers , Superi ntende nt  of  Schools , Jack -
sonvill e Indep endent  School  Dis trict , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 858 F. 2d 269.

No. 88-1185. Walters  v . Firs t  Tenness ee  Bank , N. A. 
Memp his . C. A. 6th Cir. Certiorari denied. Reported below: 
855 F. 2d 267.

No. 88-1195. Sere  v . Headquarter s , Defens e  Communi -
cat ions  Agency . C. A. 4th Cir. Certiorari denied. Reported 
below: 861 F. 2d 265.

No. 88-1224. Reed  v . Northwes tern  Publishin g  Co ., dba  
Commer cia l  News , et  al . Sup. Ct. Ill. Certiorari denied. 
Reported below: 124 Ill. 2d 495, 530 N. E. 2d 474.

No. 88-1257. Kertes z v . Universit y  of  Southern  Cali -
fornia . Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 88-1276. Machen  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 862 F. 2d 315.

No. 88-1301. Puglies e  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 860 F. 2d 25.

No. 88-1307. Posner  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 863 F. 2d 1319.
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No. 88-1312. Estate  of  Cornett  et  al . v . Estate  of  
Sikes  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 861 F. 2d 716.

No. 88-1326. Sciarra  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 865 F. 2d 252.

No. 88-5062. Molton , Admi nis trat or  for  the  Estate  of  
Molton  v. City  of  Clevela nd  et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 839 F. 2d 240.

No. 88-5878. Prenzl er  v . Direc tor , Off ice  of  Workers ’ 
Compensation  Programs , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 88-5966. Mc Donal d  v . Tansy , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 88-6008. Muhammad  v . Quinlan , Direct or , Bureau  
of  Pris ons , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 845 F. 2d 175.

No. 88-6026. Grider  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 850 F. 2d 1500.

No. 88-6063. Yagow  v . Product ion  Credit  Associ ation  of  
Fargo . C. A. 8th Cir. Certiorari denied.

No. 88-6064. Yagow  v . Product ion  Credit  Associ ation  of  
Fargo . C. A. 8th Cir. Certiorari denied.

No. 88-6073. Yagow  v . Product ion  Credit  Associ ation  of  
Fargo . C. A. 8th Cir. Certiorari denied. Reported below: 860 
F. 2d 1086.

No. 88-6105. Bell  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 861 F. 2d 726.

No. 88-6212. Robins on  v . United  States ; and
No. 88-6331. Blankens hip  v . United  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 862 F. 2d 316.
No. 88-6258. Potts  v . Georgia . Sup. Ct. Ga. Certiorari 

denied. Reported below: 258 Ga. 430, 369 S. E. 2d 746.
No. 88-6293. Robinson  v . United  States  et  al . C. A. 

11th Cir. Certiorari denied. Reported below: 856 F. 2d 199.
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No. 88-6319. Redw ine  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 188 Ga. App. 638, 373 S. E. 2d 804.

No. 88-6320. Brown  v . Virgi nia . Ct. App. Va. Certiorari 
denied.

No. 88-6321. Brown  v . Virgi nia . Ct. App. Va. Certiorari 
denied.

No. 88-6324. Boyd  v . Puckett , Superi ntende nt , Miss is -
si ppi State  Penit enti ary . C. A. 5th Cir. Certiorari denied. 
Reported below: 861 F. 2d 717.

No. 88-6329. Parker  v . Sumner , Direc tor , Nevada  De -
partm ent  of  Pris ons , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 88-6335. Jackso n  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 861 F. 2d 266.

No. 88-6336. Chip ps  v . United  States  Depa rtme nt  of  
Education  et  al . C. A. 3d Cir. Certiorari denied.

No. 88-6337. Elliott  v . Myers , Superi ntendent , Corre c -
tional  Training  Facili ty  at  Soled ad , Calif ornia . C. A. 
9th Cir. Certiorari denied.

No. 88-6343. Benson  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 526 So. 2d 948.

No. 88-6358. Hicks  v . Fair , Commiss ioner , Mass achu -
set ts  Department  of  Corrections . C. A. 1st Cir. Certio-
rari denied. Reported below: 859 F. 2d 1054.

No. 88-6372. Daniels  v . Connecti cut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 209 Conn. 225, 550 A. 2d 
885.

No. 88-6373. Green , aka  Hornung  v . United  States . 
C. A. 10th Cir. Certiorari denied. Reported below: 848 F. 2d 
1040.

No. 88-6395. Shannon  v . Klincar , Chairman , Illi nois  
Pris oner  Revie w  Board , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 88-6403. Long  v . United  States  Court  of  Appea ls  
for  the  Federal  Circuit . C. A. Fed. Cir. Certiorari denied.
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No. 88-6427. Hargrove  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 272 U. S. App. D. C. 
248, 855 F. 2d 887.

No. 88-6430. Delgado  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 863 F. 2d 889.

No. 88-6432. Cabal ler o  Salinas  v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 865 F. 2d 1261.

No. 88-6433. Collicot t  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 863 F. 2d 886.

No. 88-6437. Bates  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 865 F. 2d 255.

No. 88-6441. Pazos -Flore s  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 862 F. 2d 878.

No. 88-6442. Roll ing  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 864 F. 2d 793.

No. 88-6445. Gambi no  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 863 F. 2d 886.

No. 88-6446. Cole  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 971.

No. 88-6451. Entelis ano  v . Felt . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 135 
App. Div. 2d 1096, 523 N. Y. S. 2d 314.

No. 88-6452. Ramey  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 863 F. 2d 889.

No. 88-6459. Solomon  v . United  States ; and
No. 88-6499. Solomon  v . United  States . C. A. 11th Cir. 

Certiorari denied. Reported below: 856 F. 2d 1572.

No. 88-6462. Garci a  et  al . v . United  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 867 F. 2d 1424.

No. 88-6465. Bryan t  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 859 F. 2d 151.

No. 88-6478. Ortiz  v . United  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 900.
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No. 88-6487. Green  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 864 F. 2d 792.

No. 88-6488. Longmire  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 861 F. 2d 461.

No. 88-6492. Weism an  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 858 F. 2d 389.

No. 88-6495. Adeye mi v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 862 F. 2d 870.

No. 88-6498. Packard  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 864 F. 2d 793.

No. 87-1460. Dugger , Secretary , Flori da  Department  of  
Correct ions , et  al . v . Hargrave . C. A. 11th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 832 F. 2d 1528.

No. 87-2073. Dugger , Secretar y , Florida  Department  of  
Correc tions  v . Mann . C. A. 11th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 844 F. 2d 1446.

No. 88-800. Dugger , Secre tary , Florida  Department  of  
Corrections , et  al . v . Stone . C. A. 11th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 837 F. 2d 1477.

No. 88-1074. Virgi nia  et  al . v . Stockton . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 852 F. 2d 740.

No. 88-958. Coope r  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 860 F. 2d 1076.

No. 88-5136. Grossm an  v . Florida . Sup. Ct. Fla.;
No. 88-5169. Spis ak  v . Ohio . Sup. Ct. Ohio;
No. 88-5216. Harich  v . Dugger , Secretar y , Flori da  De -

partm ent  of  Correcti ons . C. A. 11th Cir.;
No. 88-5582. Ford  v . Dugger , Secretary , Florid a  De -

partm ent  of  Correc tions . Sup. Ct. Fla.;
No. 88-5750. Clark  v . Ohio . Sup. Ct. Ohio;
No. 88-5799. Beuke  v . Ohio . Sup. Ct. Ohio;
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No. 88-6005. Stewart  v . Illi nois . Sup. Ct. Ill.;
No. 88-6121. Prest on  v . Florida . Sup. Ct. Fla.;
No. 88-6187. Mc Lain  v . Calif ornia . Sup. Ct. Cal.;
No. 88-6224. Henders on  v . Ohio . Sup. Ct. Ohio;
No. 88-6287. Irick  v . Tenne ss ee . Sup. Ct. Tenn.;
No. 88-6317. Maurer  v . Ohio . Ct. App. Ohio, Stark 

County; and
No. 88-6353. Bedford  v . Ohio . Sup. Ct. Ohio. Certiorari 

denied. Reported below: No. 88-5136, 525 So. 2d 833; No. 88- 
5169, 36 Ohio St. 3d 80, 521 N. E. 2d 800; No. 88-5216, 844 
F. 2d 1464; No. 88-5582, 522 So. 2d 345; No. 88-5750, 38 Ohio 
St. 3d 252, 527 N. E. 2d 844; No. 88-5799, 38 Ohio St. 3d 29, 
526 N. E. 2d 274; No. 88-6005, 123 Ill. 2d 368, 528 N. E. 2d 
631; No. 88-6121, 528 So. 2d 896; No. 88-6187, 46 Cal. 3d 97, 
757 P. 2d 569; No. 88-6224, 39 Ohio St. 3d 24, 528 N. E. 2d 
1237; No. 88-6287, 762 S. W. 2d 121; No. 88-6353, 39 Ohio St. 
3d 122, 529 N. E. 2d 913.

Justi ce  Brennan  and Justice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 88-6326 (A-600). Cockrum  v . Texas . Ct. Crim. App. 
Tex. Application for stay of mandate, presented to Justice  
White , and by him referred to the Court, denied. Certiorari de-
nied. Reported below: 758 S. W. 2d 577.

Just ice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application and the petition 
for writ of certiorari and would vacate the death sentence in this 
case.
Rehearing Denied

No. 86-1650. Trans  World  Airline s , Inc . v . Independent  
Federatio n  of  Flight  Attendants , 485 U. S. 175;

No. 87-2121. Dobard  v . Oscar  Daste  & Sons , Inc ., 488 
U. S. 828;
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No. 88-836. Asam  v . Shapiro  et  al ., 488 U. S. 1024;
No. 88-838. Nieves  v . Marina  Gardens  No . 1, Inc ., 488 

U. S. 1024;
No. 88-5561. Gilmore  v . Direc tor , Off ice  of  Workers ’ 

Compens ation  Programs , United  States  Department  of  
Labor , 488 U. S. 1031;

No. 88-5910. Tallman  v . Kell ey , 488 U. S. 1025;
No. 88-5942. Rober tso n  v . City  of  Eunice , New  Mexico , 

488 U. S. 1033; and
No. 88-5960. Dodri ll  v . Tate , Superi ntende nt , Chill i-

cothe  Correctional  Insti tute , 488 U. S. 1044. Petitions for 
rehearing denied.

March  14, 1989
Dismissal Under Rule 53

No. 88-5708. Shragai  v . Shragai . Ct. App. N. Y. Certio-
rari dismissed under this Court’s Rule 53. Reported below: 71 
N. Y. 2d 949, 524 N. E. 2d 147.
Certiorari Denied

No. 88-6721 (A-696). Beam  v . Idaho . Sup. Ct. Idaho. Ap-
plication to continue stay of execution of death warrant, presented 
to Justi ce  O’Connor , and by her referred to the Court, denied. 
Certiorari denied. Reported below: 115 Idaho 208, 766 P. 2d 678.

Justi ce  Brennan  and Justice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

March  15, 1989
Miscellaneous Order

No. A-727. Whitm ore , Individu ally  and  as  Next  Frien d  
of  Simmo ns  v . Arkan sas . Application for stay of execution of 
sentence of death, presented to Just ice  Blackm un , and by him 
referred to the Court, granted pending the timely filing and dis-
position by this Court of a petition for writ of certiorari. Should 
the petition for writ of certiorari be denied, this stay terminates 
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automatically. In the event the petition for writ of certiorari is 
granted, this stay shall continue pending the issuance of the man-
date of this Court.

March  16, 1989
Dismissal Under Rule 53

No. 88-1021. Hansch  et  ux . v . Count y  of  Los  Angeles  
et  al . Ct. App. Cal., 2d App. Dist. Certiorari dismissed under 
this Court’s Rule 53.

March  20, 1989
Appeals Dismissed

No. 88-844. Chrisma n  v . Times  Mirror  Co . Appeal from 
Ct. App. Cal., 4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 88-1013. De Leo  et  ux . v . Anthony  A. Nunes , Inc ., 
et  AL. Appeal from Sup. Ct. R. I. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
546 A. 2d 1344.

No. 88-6386. Jenki ns  v . United  State s  Court  of  Appe als  
for  the  Dist rict  of  Columbia  Circui t . Appeal from C. A. 
D. C. Cir. dismissed for want of jurisdiction.

No. 88-6471. Crim  v . Morris , Super intenden t , Southern  
Ohio  Correctional  Facility , et  al . Appeal from C. A. 6th 
Cir. dismissed for want of jurisdiction. Reported below: 853 
F. 2d 926.
Miscellaneous Orders

No. A-601 (88-1243). Company  X v. United  States . C. A. 
10th Cir. Renewed application for stay, presented to Justice  
White , and by him referred to the Court, granted pending final 
disposition of the petition for writ of certiorari.

No. A-695. Michig an  Citizens  for  an  Independent  Press  
et  al . v. Thornburgh , Attor ney  General  of  the  United  
States , et  al . Application for stay, presented to Justice  
Brennan , and by him referred to the Court, denied. The order 
heretofore entered March 4, 1989, by Justi ce  Brennan  is va-
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cated. Justi ce  Blackmun  and Justi ce  Stevens  would grant 
the application.

No. A-709 (88-709). Roe  v . Superior  Court  of  Calif ornia , 
County  of  Marin  (Doe , Real  Party  in  Interest ). Ct. App. 
Cal., 1st App. Dist. Application to continue the stay entered by 
the Superior Court of California, County of Marin, on March 3, 
1989, presented to Justice  O’Connor , and by her referred to the 
Court, denied.

No. D-536. In  re  Disbarment  of  Lovett , 475 U. S. 1092. 
Motion to vacate the order of disbarment denied.

No. D-751. In  re  Disbarm ent  of  Eberste in . Disbarment 
entered. [For earlier order herein, see 488 U. S. 1000.]

No. D-772. In  re  Disbarment  of  Brown . It is ordered 
that Rembert Thomas Brown, of San Diego, Cal., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-773. In  re  Disbarment  of  Gagen . It is ordered that 
William Lee Gagen, of Lebanon, Ill., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D-774. In  re  Disbarment  of  Gunderman . It is or-
dered that James Roger Gunderman, of Buffalo, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-775. In  re  Disbarment  of  Graves . It is ordered 
that David Hardin Graves, of Houston, Tex., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 87-6997. Carella  v . Calif ornia . App. Dept., Super. 
Ct. Cal., Los Angeles County. [Probable jurisdiction noted, 488 
U. S. 940 and 964.] Motion of appellant to discharge appointed 
counsel and appoint new counsel denied.
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No. 88-333. Alabama  v . Smith . Sup. Ct. Ala. [Certiorari 
granted, 488 U. S. 1003.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 88-348. New  Orleans  Publi c  Service  Inc . v . Council  
of  the  City  of  New  Orleans  et  al . C. A. 5th Cir. [Certio-
rari granted, 488 U. S. 1003.] Motion of the Acting Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae and 
for divided argument granted.

No. 88-420. Jones , Superi ntende nt , Miss ouri  Train ing  
Center  for  Men  at  Moberl y  v . Thomas . C. A. 8th Cir. 
[Certiorari granted, 488 U. S. 1003.] Motion of Criminal Jus-
tice Legal Foundation for leave to file a brief as amicus curiae 
granted. Motion of the Acting Solicitor General for leave to par-
ticipate in oral argument as amicus curiae and for divided argu-
ment denied.

No. 88-515. Sable  Communicat ions  of  Calif ornia , Inc . v . 
Federal  Communicati ons  Commis si on  et  al .; and

No. 88-525. Federal  Communicat ions  Commi ssi on  et  al . 
v. Sable  Communicat ions  of  Calif ornia , Inc . D. C. C. D. 
Cal. [Probable jurisdiction noted, 488 U. S. 1003.] Motion of 
Citizens for Decency Through Law, Inc., et al. for leave to file 
a brief as amici curiae in No. 88-525 granted. Motion of Minor-
ity Members of the Committee on Energy and Commerce of the 
United States House of Representatives for leave to file a brief as 
amicus curiae granted.

No. 88-605. Webs ter , Attorney  Gene ral  of  Miss ouri , 
et  al . v. Rep roductive  Health  Services  et  al . C. A. 8th 
Cir. [Probable jurisdiction noted, 488 U. S. 1003.] Motion of 
the Acting Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 88-616. Sullivan , Secretary  of  Health  and  Human  
Servi ces  v . Hudson . C. A. 11th Cir. [Certiorari granted sub 
nom. Bowen, Secretary of Health and Human Services n . Hud-
son, 488 U. S. 980.] Motion of the Acting Solicitor General to 
permit Amy L. Wax, Esq., to present oral argument pro hac vice 
denied.
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No. 88-1114. Lebman  et  al . v . Aktie bolaget  Electrolux  
et  al . C. A. 5th Cir. The Solicitor General is invited to file 
a brief in this case expressing the views of the United States.

No. 88-5977. Wrenn  v . Thornburgh , Attorney  General  
of  the  United  States , et  al . C. A. 2d Cir. Motion of peti-
tioner for reconsideration of order denying leave to proceed in 
forma pauperis [488 U. S. 1039] denied.

No. 88-6597. In  re  Mc Knight . Petition for writ of habeas 
corpus denied.

No. 88-1246. In  re  Beachboard ; and
No. 88-6390. In  re  Strable . Petitions for writs of manda-

mus denied.
Certiorari Granted

No. 88-42. Hallstrom  et  ux . v . Tillamoo k  County . C. A. 
9th Cir. Certiorari granted. Reported below: 844 F. 2d 598.

No. 88-1203. Hoff mann -La  Roche  Inc . v . Sperling  et  al . 
C. A. 3d Cir. Certiorari granted. Reported below: 862 F. 2d 
439.

No. 88-1213. Empl oyment  Divis ion , Department  of  
Human  Resourc es  of  Oregon , et  al . v . Smit h  et  al . Sup. 
Ct. Ore. Certiorari granted. Reported below: 307 Ore. 68, 763 
P. 2d 146.
Certiorari Denied. (See also Nos. 88-844 and 88-1013, supra.)

No. 88-276. Grif fin  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 88-927. Keyston e Ship pin g Co . v . New  England  
Energy , Inc ., et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 855 F. 2d 1.

No. 88-988. Townley  Manuf actur ing  Co ., Inc . v . Equal  
Empl oyment  Opport unity  Commi ssi on . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 859 F. 2d 610.

No. 88-1029. Yonker s Racing  Corp . v . City  of  Yonkers  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 858 
F. 2d 855.

No. 88-1034. Derryberry  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 856 F. 2d 196.
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No. 88-1035. Northsi de  Sanitary  Landf ill , Inc . v . Reill y , 
Adminis trator , Enviro nment al  Protecti on  Agency , et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 270 U. S. 
App. D. C. 387, 849 F. 2d 1516.

No. 88-1044. Associ ation  of  Seat  Lift  Manufacturers  
et  al . v. Sullivan , Secretary  of  Health  and  Human  Serv -
ices , et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 858 F. 2d 308.

No. 88-1066. Estate  of  Johnson  et  al . v . Engle  et  al . ; and
No. 88-1232. Engle  et  al . v . Estate  of  Johnso n  et  al . 

C. A. 7th Cir. Certiorari denied. Reported below: 858 F. 2d 
361.

No. 88-1068. Nanavati  v . Burdette  Tomlin  Memori al  
Hosp ital  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 857 F. 2d 96.

No. 88-1081. Workm an  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 860 F. 2d 140.

No. 88-1108. New  York  Typographi cal  Union , No . 6 v. 
Royal  Comp osing  Room , Inc . C. A. 2d Cir. Certiorari de-
nied. Reported below: 848 F. 2d 345.

No. 88-1111. Wilki ns  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 854 F. 2d 710.

No. 88-1128. Calif ornia  v . Folkins  et  al . Sup. Ct. Cal. 
Certiorari denied. Reported below: 46 Cal. 3d 355, 758 P. 2d 606.

No. 88-1139. Certif ied  Regis tered  Nurse  Anesth eti sts  
of  Anesthesia  Group  Practic e  et  al . v . Anes thes ia  Group  
Practice , Inc ., et  al . Ct. App. Ohio, Hamilton County. Cer-
tiorari denied. Reported below: 49 Ohio App. 3d 166, 551 N. E. 
2d 1308.

No. 88-1174. Simm ons , United  State s  Dis trict  Judge  for  
the  Western  Distr ict  of  Pennsylvani a  v . Moody , Trust ee  
of  the  Estate  of  Jeannet te  Corp ., et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 858 F. 2d 137.

No. 88-1175. Clark  v . C & O Railway  Co . Sup. Ct. Va. 
Certiorari denied.

No. 88-1180. Utility  Worker s  Union  of  Americ a , AFL- 
CIO, Local  No . 246, et  al . v . Southern  Calif ornia  Edison  
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Co. C. A. 9th Cir. Certiorari denied. Reported below: 852 
F. 2d 1083.

No. 88-1188. Learned  v . City  of  Bell evue , Washingt on . 
C. A. 9th Cir. Certiorari denied. Reported below: 860 F. 2d 
928.

No. 88-1190. Friedma n  v . Montgomery  County , Mary -
land . Ct. Sp. App. Md. Certiorari denied. Reported below: 
75 Md. App. 725.

No. 88-1192. Graham  v . Bett is , Judge , et  al . Ct. App. 
Ohio, Columbiana County. Certiorari denied.

No. 88-1193. Southwest ern  Bell  Telephone  Co . v . Con -
tin ent al  Casu alty  Co . C. A. 10th Cir. Certiorari denied. 
Reported below: 860 F. 2d 970.

No. 88-1197. Drake  Towi ng  Co ., Inc ., et  al . v . Atw ood  
et  AL. C. A. 5th Cir. Certiorari denied. Reported below: 850 
F. 2d 1093.

No. 88-1199. Hemon  et  al . v . Off ice  of  Publi c  Guardian  
et  al . Sup. Ct. N. H. Certiorari denied.

No. 88-1201. Harden  v . Bert  et  al . C. A. 10th Cir. Cer-
tiorari denied.

No. 88-1202. Leidy  v . Stranahan  et  al .; and Leidy  v . 
Sharon * Herald  News paper  Co . et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 865 F. 2d 251 (first case); 862 
F. 2d 308 (second case).

No. 88-1206. Delta  Truck  & Tracto r , Inc . v . J. I. Case  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
855 F. 2d 241.

No. 88-1209. Bauer  et  ux . v . Waldschm idt , Trus tee  of  
the  Bankruptcy  Estate  of  Bauer , et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 859 F. 2d 438.

No. 88-1211. Hunt  et  al . v . Jeff erson  Savings  & Loan  
Ass n . Ct. App. Tex., 5th Dist. Certiorari denied. Reported 
below: 756 S. W. 2d 762.

No. 88-1212. Hoff man  v . City  of  Troy , Michigan . Ct. App. 
Mich. Certiorari denied.
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No. 88-1214. Leidhol dt  v . L. F. P., Inc ., et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 860 F. 2d 890.

No. 88-1215. Ault  v . Hustler  Magazine , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 860 F. 2d 
877.

No. 88-1216. Taylor  v . Firs t  Union  Corpo rati on  of  
South  Carol ina  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 857 F. 2d 240.

No. 88-1218. Markum  et  al . v . Pennsylvani a . Super. Ct. 
Pa. Certiorari denied. Reported below: 373 Pa. Super. 341, 541 
A. 2d 347.

No. 88-1220. Ullma nn  v . Olwi ne , Connelly , Chase , 
O’Donnell  & Weyher  et  al . C. A. 6th Cir. Certiorari de-
nied. Reported below: 857 F. 2d 1475.

No. 88-1221. Weism an  v . Minnes ota . Ct. App. Minn. 
Certiorari denied.

No. 88-1222. Hollywood  Marine , Inc . v . Wiedemann  & 
Fransen . Sup. Ct. La. Certiorari denied. Reported below: 
530 So. 2d 1116.

No. 88-1225. Scandell  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 143 
App. Div. 2d 423, 532 N. Y. S. 2d 424.

No. 88-1227. Russo v. Superior  Court  of  Calif ornia , 
County  of  Santa  Clara  (Bear , Stearns  & Co., Inc ., et  al ., 
Real  Parties  in  Interest ). Ct. App. Cal., 1st App. Dist. 
Certiorari denied.

No. 88-1233. Grandchamp  et  al . v . United  Air  Lines , Inc . 
C. A. 10th Cir. Certiorari denied. Reported below: 854 F. 2d 
381.

No. 88-1234. United  Services  Automobi le  Ass n . v . Tuck , 
Adminis trator  of  the  Esta te  of  Tuck , et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 859 F. 2d 842.

No. 88-1236. City  of  Watsonvil le , Calif ornia  v . Cruz  
Gomez  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 863 F. 2d 1407.
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No. 88-1237. Transamerica -Occident al  Life  Insurance  
Co. v. Provident  Life  & Accident  Insurance  Co . C. A. 
11th Cir. Certiorari denied. Reported below: 850 F. 2d 1489.

No. 88-1240. Ains wor th  v . State  Bar  of  Califo rnia . 
Sup. Ct. Cal. Certiorari denied. Reported below: 46 Cal. 3d 
1218, 762 P. 2d 431.

No. 88-1241. Price  v . Tanner  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 855 F. 2d 820.

No. 88-1242. Hughes  et  al . v . General  Motors  Corp , 
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 852 
F. 2d 568.

No. 88-1244. M/T Stolt  Sheaf  et  al . v . National  Petro -
chemical  Company  of  Iran . C. A. 2d Cir. Certiorari denied. 
Reported below: 860 F. 2d 551.

No. 88-1245. Du Chesne  v . Williams  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1004.

No. 88-1247. Central  Milk  Producers  Coope rative  v . 
National  Farmers ’ Organizat ion ; and

No. 88-1248. Associated  Milk  Produ cers , Inc ., et  al . v . 
National  Farmers ’ Organization , Inc . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 1286.

No. 88-1256. Pell igra  v . Goodyear  Tire  & Rubber  Co . 
Ct. App.*  Ohio, Summit County. Certiorari denied. Reported 
below: 41 Ohio App. 3d 61, 534 N. E. 2d 388.

No. 88-1258. County  of  Du Page  et  al . v . La Salle  Na -
tio nal  Bank  of  Chicago  et  al . C. A. 7th Cir. Certiorari de-
nied. Reported below: 856 F. 2d 925.

No. 88-1261. Pest e et  al . v . Clunk , Judge , Court  of  
Comm on  Pleas , Probate  Divisi on , Stark  County , Ohio . 
C. A. 6th Cir. Certiorari denied. Reported below: 861 F. 2d 
721.

No. 88-1263. Hohl , on  Behalf  of  Hims elf  and  His  Daugh -
ters , Hohl  et  al . v . Mill er , Magi strate , Cass  Count y  Mag -
ist rate ’s  Court . C. A. 8th Cir. Certiorari denied.

No. 88-1267. Odom  et  al . v . Delahou ssa ye  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 859 F. 2d 919.
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No. 88-1268. Maddox  v . AmSouth  Bank , N. A. C. A. 11th 
Cir. Certiorari denied.

No. 88-1269. Wisco nsin  Depa rtme nt  of  Health  and  So -
cial  Servi ces  et  al . v . Torres  et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 859 F. 2d 1523.

No. 88-1270. Petras  v . Massachus ett s . App. Ct. Mass. 
Certiorari denied. Reported below: 26 Mass. App. 483, 529 
N. E. 2d 404.

No. 88-1277. Tucker  v . Connectic ut  National  Bank  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 867 F. 2d 1424.

No. 88-1278. Cons olida ted  Televi sion  Cable  Service , 
Inc . v. City  of  Frankfort , Kentucky , et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 857 F. 2d 354.

No. 88-1279. Sutherland  v . United  States  Postal  Serv -
ice  et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
860 F. 2d 1076.

No. 88-1293. Holman  v . Walling ; and
No. 88-1355. Wall  Stree t  Reports  & Intel lige nce  Bul -

letin , Inc . v. Wallin g . C. A. 2d Cir. Certiorari denied. Re-
ported below: 858 F. 2d 79.

No. 88-1294. Sharma  v . Lockh eed  Engineeri ng  & Man -
agement  Service s  Co ., Inc . C. A. 4th Cir. Certiorari denied. 
Reported below: 862 F. 2d 314.

No. 88-1296. Andrews  v . Love , Judge , Dis trict  Court  of  
Mc Clain  Count y , Oklahoma . Ct. Crim. App. Okla. Certio-
rari denied. Reported below: 763 P. 2d 714.

No. 88-1314. Cranmer  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 871 F. 2d 1091.

No. 88-1334. Williams  v . United  States  Department  of  
Energy  et  al . C. A. 10th Cir. Certiorari denied.

No. 88-1352. Ramach andra n  v . United  States  Postal  
Service . C. A. 9th Cir. Certiorari denied. Reported below: 
848 F. 2d 1243.

No. 88-1359. Tenley  and  Cleve land  Park  Emerge ncy  
Committ ee  et  al . v . Dis trict  of  Columbia  Board  of  Zoning  
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Adjus tmen t  et  al . Ct. App. D. C. Certiorari denied. Re-
ported below: 550 A. 2d 331.

No. 88-1368. Connolly  et  al . v . Maryland  Casu alty  Co . 
C. A. 11th Cir. Certiorari denied. Reported below: 849 F. 2d 
525.

No. 88-1370. Gallo  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 863 F. 2d 185.

No. 88-1372. Comuni -Centre  Broadcasting , Inc . v . Fed -
eral  Communicat ions  Commis si on . C. A. D. C. Cir. Certio-
rari denied. Reported below: 272 U. S. App. D. C. 389, 856 
F. 2d 1551.

No. 88-1375. Valde z v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 861 F. 2d 427.

No. 88-1386. Goich man  v . Comm issio ner  of  Inte rnal  Rev -
enue . C. A. 9th Cir. Certiorari denied.

No. 88-1387. Kinse y  v . Commissi oner  of  Internal  Reve -
nue . C. A. 9th Cir. Certiorari denied. Reported below: 859 
F. 2d 1361.

No. 88-1389. Swearingen  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 858 F. 2d 1555.

No. 88-5043. Landr y  v . Hoepf ner , Judge . C. A. 5th Cir. 
Certiorari denied. Reported below: 840 F. 2d 1201.

No. 88-5231. Boudette  v . Arizona . Super. Ct. Ariz., Mari-
copa County. Certiorari denied.

No. 88-5887. Cofield  v . Thigpen , Commiss ioner , Alabam a  
Departm ent  of  Corrections , et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 856 F. 2d 198.

No. 88-5898. Bennafi eld  v . City  of  Canto n  Police  De -
partme nt  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 856 F. 2d 192.

No. 88-5939. Mc Fadden  v . Cabana , Super intenden t , Mis -
siss ippi  State  Penit enti ary . C. A. 5th Cir. Certiorari de-
nied. Reported below: 851 F. 2d 784.

No. 88-5970. Krishnan  v . Juliu s . Sup. Ct. Cal. Certiorari 
denied.
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No. 88-5998. Hamm  v . Packard , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 2d 689.

No. 88-6096. Aucoin  v . Tenne ss ee . Ct. Crim. App. Tenn. 
Certiorari denied. Reported below: 756 S. W. 2d 705.

No. 88-6108. Grimes  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 515 So. 2d 156.

No. 88-6126. Whitworth  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 856 F. 2d 1268.

No. 88-6188. Toth  v . Pennsylvani a  Board  of  Probat ion  
and  Parole  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 860 F. 2d 1076.

No. 88-6193. Corona  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 849 F. 2d 562.

No. 88-6207. Baker  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1479.

No. 88-6236. Blair  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 88-6260. Murray  v . Department  of  the  Army  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 842 F. 2d 
1291.

No. 88-6267. Cook  v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 531 So. 2d 1369.

No. 88-6327. Bouvier -Moore  v . United  States  Distr ict  
Court  for  the  Southern  Dis trict  of  Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 88-6338. Walls  v . New  Castle  County  Police  De -
partm ent  et  AL. Sup. Ct. Del. Certiorari denied. Reported 
below: 553 A. 2d 639.

No. 88-6342. Boylan  v . Frank , Postmas ter  General , et  
al . C. A. 11th Cir. Certiorari denied. Reported below: 858 
F. 2d 743.

No. 88-6345. Corde s v . Tulsa  City  Police  Departme nt  
et  al . C. A. 10th Cir. Certiorari denied.
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No. 88-6346. Chambers  v . Goodwin , Superi ntende nt , Cen -
tral  Corre cti onal  Instituti on  at  Macon , Georgia . C. A. 
11th Cir. Certiorari denied.

No. 88-6366. Keenan  v . Evatt , Commi ssi oner , South  Car -
olina  Department  of  Correct ions , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 861 F. 2d 264.

No. 88-6370. Lope z  v . Superior  Court  of  Califo rnia , San  
Joaqui n  County , et  al . Ct. App. Cal., 3d App. Dist. Certio-
rari denied.

No. 88-6374. Dominguez  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 861 F. 2d 1280.

No. 88-6379. Kurina  v . Haws , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 853 F. 2d 1409.

No. 88-6380. Altizer  v . Ohio . Ct. App. Ohio, Lake County. 
Certiorari denied.

No. 88-6381. Rebel  v . Illino is . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 174 Ill. App. 3d 1, 527 N. E. 
2d 1367.

No. 88-6384. Graci ano  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 860 F. 2d 1073.

No. 88-6391. Brown , aka  Ali  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 774 F. 2d 1156.

No. 88-6392. Martin  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 379 Pa. Super. 661, 545 
A. 2d 386.

No. 88-6396. Matusavag e v . Gene ral  Servi ces  Adminis -
trat ion . C. A. Fed. Cir. Certiorari denied. Reported below: 
838 F. 2d 1222.

No. 88-6397. Ramir ez  v . Ahn  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 864.

No. 88-6399. Mille r  v . North  Carolina  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 850 F. 2d 689.

No. 88-6402. Scott  v . Parsons , Warden , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 88-6408. Maloney  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 857 F. 2d 789.

No. 88-6409. Weaver  v . Redman , Warden , et  al . C. A. 
3d Cir. Certiorari denied.

No. 88-6411. Dean  v . Seabold , Warden , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 865 F. 2d 257.

No. 88-6412. Morlett  v . Lynaug h , Direc tor , Texas  De -
partm ent  of  Correcti ons . C. A. 5th Cir. Certiorari denied. 
Reported below: 851 F. 2d 1521.

No. 88-6414. Kettleson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1087.

No. 88-6417. Demos  v . Suprem e Court  of  Wash ing ton . 
Sup. Ct. Wash. Certiorari denied.

No. 88-6420. Price  v . Maryland . C. A. 4th Cir. Certio-
rari denied. Reported below: 865 F. 2d 1259.

No. 88-6422. Kraus  et  ux . v . Crete  State  Bank . Sup. 
Ct. Neb. Certiorari denied. Reported below: 229 Neb. xxii.

No. 88-6423. Molina  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 533 So. 2d 701.

No. 88-6425. Prymer  v . Anderberg . App. Ct. Ill., 2d Dist. 
Certiorari denied.

No. 88-6428. Maulic k  v . Israel , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 861 F. 2d 265.

No. 88-6429. Edlin  v . Miss iss ipp i. Sup. Ct. Miss. Certio-
rari denied. Reported below: 533 So. 2d 403.

No. 88-6431. Brennan  v . City  of  Mount  Dora , Lake  
County , Florida , et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 858 F. 2d 743.

No. 88-6436. Wayno  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 88-6439. Denial  v . Smith , Secretary , Pennsy lvani a  
Department  of  Educati on . C. A. 3d Cir. Certiorari denied. 
Reported below: 865 F. 2d 250.
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No. 88-6449. Banda  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 536 So. 2d 221.

No. 88-6453. Rivas  v . United  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 862 F. 2d 873.

No. 88-6454. Sahagia n  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 864 F. 2d 509.

No. 88-6455. Maldonado  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
143 App. Div. 2d 559, 532 N. Y. S. 2d 953.

No. 88-6456. Sayles  v . Circuit  Court  of  Bedford  
Count y , Virgin ia . Sup. Ct. Va. Certiorari denied.

No. 88-6460. Muetze  v . Solem , Warden , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 871 F. 2d 1093.

No. 88-6461. Lampack  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 862 F. 2d 873.

No. 88-6463. Jackso n  v . Long  Beach  Police  Depa rtme nt . 
C. A. 9th Cir. Certiorari denied.

No. 88-6464. Fixel  v . Whitle y , Warden . Sup. Ct. Nev. 
Certiorari denied. Reported below: 104 Nev. 857.

No. 88-6469. Rodma n  v . Mis ner  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 852 F. 2d 569.

No. 88-6472. Murphy  v . Theis sen  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1086.

No. 88-6483. Wilches  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 867 F. 2d 605.

No. 88-6486. Dahdah  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 864 F. 2d 55.

No. 88-6490. Travis  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-6502. Voss v. United  States  Parole  Commi ssi on  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 863 
F. 2d 50.

No. 88-6507. Shear  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 825 F. 2d 783.
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No. 88-6509. Walker  v . Lockhart , Direct or , Arkans as  
Depart ment  of  Corre ction . C. A. 8th Cir. Certiorari de-
nied. Reported below: 852 F. 2d 379.

No. 88-6510. Vidau re  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 861 F. 2d 1337.

No. 88-6514. Latchini an  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 864 F. 2d 793.

No. 88-6517. Cabrera  v . Scully , Superi ntende nt , Gree n  
Haven  Corre cti onal  Facilit y . C. A. 2d Cir. Certiorari de-
nied. Reported below: 867 F. 2d 1423.

No. 88-6518. Couzens  v. United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 864 F. 2d 792.

No. 88-6521. Bell  v . Duckw orth , Super inte ndent , Indi -
ana  State  Prison . C. A. 7th Cir. Certiorari denied. Re-
ported below: 861 F. 2d 169.

No. 88-6522. Clark  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-6523. Singh  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 866 F. 2d 1421.

No. 88-6526. Leibow itz  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 857 F. 2d 373.

No. 88-6528. La Roque  v . United  States  et  al .; and In  re  
La Roque . C. A. D. C. Cir. Certiorari denied.

No. 88-6534. Ryan  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 865 F. 2d 253.

No. 88-6545. Joiner  v . Solem , Warden , et  al . C. A. 8th 
Cir. Certiorari denied.

No. 88-6551. Ortega  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 865 F. 2d 253.

No. 88-6556. Cox v. United  States . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-6558. Ritt enour  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 76 Md. App. 797.
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No. 88-6559. Moore  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 863 F. 2d 884.

No. 88-6561. Chees eborough  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 864 F. 2d 792.

No. 88-6565. Embrey  v . United  States  (three cases). 
C. A. 8th Cir. Certiorari denied.

No. 88-6566. Hill  v . United  State s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 864 F. 2d 601.

No. 88-6569. Hall  v . Sowders , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 856 F. 2d 194.

No. 88-6576. Villar real  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 863 F. 2d 881.

No. 88-6583. Powell  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 865 F. 2d 265.

No. 88-6587. Rantz  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 862 F. 2d 808.

No. 88-6608. Kunek  v . Coff man  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 88-6609. Saa  v . United  States . C. A. 2d Cir. Certio-
rari denied. Reported below: 859 F. 2d 1067.

No. 88-6616. Ayub  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 863 F. 2d 886.

No. 88-6625. Heubel  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 866 F. 2d 1410.

No. 88-6633. Cotte n  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 865 F. 2d 265.

No. 88-6640. Weir  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 861 F. 2d 542.

No. 88-6645. Lioumis  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 865 F. 2d 1271.

No. 88-902. Bersa ni  et  al . v . United  States  Environ -
ment al  Prote cti on  Agency  et  al .; and

No. 88-929. Robichaud  et  al . v . United  States  Envir on -
ment al  Prote cti on  Agency  et  al . C. A. 2d Cir. Motions of 
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National Association of Home Builders et al., American Planning 
Association, Chamber of Commerce of the United States, and 
Louisiana Landowners Association, Inc., for leave to file briefs 
as amici curiae in No. 88-902 granted. Motions of Pacific Legal 
Foundation et al. and American Association of Port Authorities 
for leave to file briefs as amici curiae granted. Certiorari de-
nied. Reported below: 850 F. 2d 36.

No. 88-1003. Colonial  Savings  Ass n , et  al . v . Commis -
si oner  of  Internal  Revenu e . C. A. 7th Cir. Motion of peti-
tioner to defer consideration of the petition for writ of certiorari 
denied. Certiorari denied. Reported below: 854 F. 2d 1001.

No. 88-1099. BV Engineering  v . Univers ity  of  Calif or -
nia , Los Angeles . C. A. 9th Cir. Motions of Columbia Pic-
tures Industries, Inc., et al., Association of American Publishers, 
Inc., et al., Center for the Protection of Creative Rights, and 
American Intellectual Property Law Association for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 858 F. 2d 1394.

No. 88-1165. County  of  Sonom a  v . Herri ngton  et  al . 
C. A. 9th Cir. Certiorari denied. Just ice  O’Connor  took no 
part in the consideration or decision of this petition. Reported 
below: 834 F. 2d 1488 and 857 F. 2d 567.

No. 88-1204. Avins  et  al . v . Virgini a  Council  of  Highe r  
Educati on  et  al . Sup. Ct. Va. Motion of Coalition for Reli-
gious Freedom for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 52 Ohio App. 3d 112, 557 
N. E. 2d 139.

No. 88-1229. Ohio  v . Bowe  et  al . Ct. App. Ohio, Summit 
County. Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied.

No. 88-1266. Idaho  State  Tax  Commi ssi on  et  al . v . Blan - 
gers  et  al . Sup. Ct. Idaho. Certiorari denied. Justi ce  
Blackm un  and Justi ce  O’Connor  would grant certiorari. Re-
ported below: 114 Idaho 944, 763 P. 2d 1052.

No. 88-1275. Crist , Recei ver  for  Trans it  Casu alty  Co . 
v. Wal -Mart  Stores , Inc ., et  al . C. A. 8th Cir. Motion of 
Texas Property & Casualty Insurance Guaranty Association for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Justi ce  Blackmun  took no part in the consideration or decision 
of this motion and this petition. Reported below: 855 F. 2d 1326.
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No. 88-5961. Copeland  v . Louisi ana . Sup. Ct. La.;
No. 88-6148. Earvin  v . Lynaugh , Direc tor , Texas  De -

partm ent  of  Corrections . C. A. 5th Cir.;
No. 88-6150. Barber  v . Texas . Ct. Crim. App. Tex.;
No. 88-6203. Matthe ws  v . South  Carolina . Sup. Ct. S. C.;
No. 88-6350. Jenni ngs  v . Califo rnia . Sup. Ct. Cal.;
No. 88-6361. Johnso n  v . Tenne ss ee . Sup. Ct. Tenn.;
No. 88-6365. Bell  v . Tenness ee . Sup. Ct. Tenn.;
No. 88-6393. Woomer  v . Aiken , Warden , et  al . C. A. 4th 

Cir.;
No. 88-6424. Moore  v . Zant , Warden . C. A. 11th Cir.;
No. 88-6530. Holland  v . Texas . Ct. Crim. App. Tex.; and
No. 88-6655. Stevens  v . Nevada . Sup. Ct. Nev. Certio-

rari denied. Reported below: No. 88-5961, 530 So. 2d 526; 
No. 88-6148, 860 F. 2d 623; No. 88-6150, 757 S. W. 2d 359; 
No. 88-6203, 296 S. C. 379, 373 S. E. 2d 587; No. 88-6350, 46 
Cal. 3d 963, 760 P. 2d 475; No. 88-6361, 762 S. W. 2d 110; 
No. 88-6365, 745 S. W. 2d 858 and 759 S. W. 2d 651; No. 88- 
6393, 856 F. 2d 677; No. 88-6530, 761 S. W. 2d 307; No. 88-6655, 
104 Nev. 867.

Just ice  Brennan  and Justice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 88-6012. Tran  v . Lockhar t , Direct or , Arkansas  De -
partm ent  of  Correction . C. A. 8th Cir. Certiorari denied. 
Justi ce  White  took no part in the consideration or decision 
of this petition. Reported below: 849 F. 2d 1064.

No. 88-6341. Bonin  v . Calif ornia . Sup. Ct. Cal. Certio-
rari denied. Reported below: 46 Cal. 3d 659, 758 P. 2d 1217.

Justi ce  Marsh all , with whom Just ice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marsh all , J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case. Even



1092 OCTOBER TERM, 1988

March 20, 21, 1989 489 U. S.

if I did not hold this view, I would grant the petition to resolve 
the question whether a trial court may instruct a penalty phase 
jury that, **[i]f  you conclude that the aggravating circumstances 
outweigh the mitigating circumstances, you shall impose a sen-
tence of death.” As I stated in Hamilton v. California, 488 U. S. 
1047 (1989) (Marshal l , J., dissenting from denial of certiorari), 
“I have grave doubts that such an instruction permits the indi-
vidualized and reliable sentencing determination that the Consti-
tution requires in capital cases, particularly where, as here, it is 
coupled with prosecutorial remarks stressing the limits on jurors’ 
discretion.” Ibid. I dissent.

Rehearing Denied
No. 87-1224. Oring  v . State  Bar  of  Calif ornia , 488 U. S. 

590;
No. 88-893. Walker  et  al . v . Nalle y National  Bank  of  

Des  Moines , Iowa , Admi nis trat or  of  the  Estate  of  Walker , 
et  AL., 488 U. S. 1035;

No. 88-5864. Hooks  v . Alabam a , 488 U. S. 1050;
No. 88-5936. Davis  v . City  of  Tucson , 488 U. S. 1032; and
No. 88-6137. Swens on  v . Marsh , Secretary  of  the  Army , 

ante, p. 1025. Petitions for rehearing denied.

No. 88-658. Panhan dle  Easter n  Pipe  Line  Co . v . Illinois  
ex  rel . Hartigan , Attor ney  Gene ral  of  Illino is , 488 U. S. 
986. Motion for leave to file petition for rehearing denied.

No. 88-5732. Hill  v . Redman , Warden , 488 U. S. 996. Mo-
tion for leave to file petition for rehearing denied. Justice  
Brennan  took no part in the consideration or decision of this 
motion.

March  21, 1989
Certiorari Denied

No. 88-6857 (A-746). King  v . Lynaugh , Direc tor , Texas  
Department  of  Correct ions . Ct. Crim. App. Tex.; and

No. A-758 (88-6861). King  v . Lynaugh , Direct or , Texas  
Departm ent  of  Correct ions . C. A. 5th Cir. Applications for 
stay of execution of sentence of death, presented to Just ice  
White , and by him referred to the Court, denied. Certiorari de-
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nied in No. 88-6857. Justice  Blackmun  and Justi ce  Steve ns  
would grant the application for stay in No. A-758.

Justi ce  Brennan , with whom Justi ce  Marshall  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976) (Brennan , J., dissenting), I would grant the stay of 
execution.

Even if I were not of the foregoing view, I would grant Leon 
King’s applications for a stay pending our decision in Penry v. 
Lynaugh, 832 F. 2d 915 (CA5 1987), cert, granted, 487 U. S. 1233 
(1988). King’s claim to a stay is at least as meritorious as that 
presented by at least four other petitioners whose executions we 
have stayed. See 'Williams v. Lynaugh, 837 F. 2d 1294 (CA5), 
stay granted, 484 U. S. 1051 (1988); Selvage v. Lynaugh, 842 F. 2d 
89 (CA5), stay granted, 485 U. S. 983 (1988); Bridge v. Lynaugh, 
856 F. 2d 712 (CA5), stay granted, 487 U. S. 1260 (1988); Bell 
v. Lynaugh, 858 F. 2d 978 (CA5), stay granted, 488 U. S. 905 
(1988). In none of those cases did we deny a stay on the ground 
that the petitioner was procedurally barred from challenging the 
State’s capital sentencing scheme, despite the apparent failure 
of each of those petitioners to object at sentencing to the statu-
tory requirement that the jury limit its consideration of mitigat-
ing evidence to its determination whether or not the defendant 
acted deliberately and whether he would pose a danger to society 
in the future. It seems to me unconscionable to deny King’s ap-
plication for a stay after having granted stays in Williams, Sel-
vage, Bridge, and Bell.

No. 88-6863 (A-759). King  v . Lynaugh , Direc tor , Texas  
Department  of  Corrections . C. A. 5th Cir. Application for 
stay of execution of sentence of death, presented to Just ice  
White , and by him referred to the Court, denied. Certiorari de-
nied. Reported below: 850 F. 2d 1055.

Justi ce  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
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227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

March  22, 1989
Dismissal Under Rule 53

No. 88-5772. Washingt on  v . United  States . C. A. 4th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
850 F. 2d 1038.

March  23, 1989
Dismissal Under Rule 53

No. 88-287. Times  Mirror  Co . et  al . v . Doe . Ct. App. Cal., 
4th App. Dist. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 198 Cal. App. 3d 1420, 244 Cal. Rptr. 556.

March  27, 1989
Appeal Dismissed

No. 88-1011. Harman  et  al . v . Dole , Secretary  of  Labor , 
et  al . Appeal from C. A. 3d Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
860 F. 2d 1075.
Certiorari Dismissed

No. 88-6635. Williams  v . Kemp , Warden . C. A. 11th Cir. 
Motion of petitioner to defer consideration of the petition for writ 
of certiorari denied. Certiorari dismissed for want of jurisdiction. 
Reported below: 846 F. 2d 1276.

Just ice  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

Miscellaneous Orders
No.----------- . Mc Conico  v . Conradi . Motion to direct the

Clerk to file petition for writ of certiorari out of time denied.
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No. D-746. In  re  Disbarm ent  of  Lindquist . Disbarment 
entered. [For earlier order herein, see 488 U. S. 963.]

No. D-748. In  re  Disbarm ent  of  Juron . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 1000.]

No. D-753. In  re  Disbarm ent  of  Reaves . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 1026.]

No. D-754. In  re  Disbarment  of  Hartman . Disbarment 
entered. [For earlier order herein, see 488 U. S. 1026.]

No. D-756. In  re  Disbarm ent  of  Mc Clurkin . Disbarment 
entered. [For earlier order herein, see 488 U. S. 1026.]

No. D-758. In  re  Disbarm ent  of  Silverma n . Disbarment 
entered. [For earlier order herein, see 488 U. S. 1027.]

No. D-759. In  re  Disbarment  of  Hartmann . Disbarment 
entered. [For earlier order herein, see 488 U. S. 1027.]

No. D-764. In  re  Disbarment  of  Smith . Disbarment en-
tered. [For earlier order herein, see 488 U. S. 1039.]

No. 88-6494. Wrenn  v . Benson  et  al . C. A. 6th Cir.;
No. 88-6497. Wrenn  v . Department  of  Mental  Health  

of  Ohio . C. A. 6th Cir.; and
No. 88-6533. Fermin  v . Commodit y  Futures  Trading  Com -

mis sion  et  al . C. A. D. C. Cir. Motions of petitioners for 
leave to proceed in forma pauperis denied. Petitioners are al-
lowed" until April 17, 1989, within which to pay the docketing fee 
required by Rule 45(a) and to submit petitions in compliance with 
Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justi ce  Marshall , and Justi ce  Stevens , 
dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
without reaching the merits of the motions to proceed in forma 
pauperis.

No. 88-6537. In  re  Holmes . Petition for writ of prohibition 
denied.
Probable Jurisdiction Noted

No. 88-926. North  Dakota  et  al . v . United  States . Ap-
peal from C. A. 8th Cir. Probable jurisdiction noted. Reported 
below: 856 F. 2d 1107.
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Certiorari Granted
No. 88-6222. Blyston e v . Pennsylvania . Sup. Ct. Pa. 

Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question II presented by 
the petition. Reported below: 519 Pa. 450, 549 A. 2d 81.
Certiorari Denied. (See also No. 88-1011, supra.)

No. 88-1038. Berberian  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 851 F. 2d 236.

No. 88-1109. CBC, Inc . v . Board  of  Governors  of  the  Fed -
eral  Rese rve  System . C. A. 10th Cir. Certiorari denied. Re-
ported below: 855 F. 2d 688.

No. 88-1155. Crow n  Life  Insurance  Co . v . Grimes , Insur -
ance  Commi ss ioner  of  Oklahoma  and  Recei ver  for  United  
Equit y  Life  Insuran ce  Co ., et  al . C. A. 10th Cir. Certio-
rari denied. Reported below: 857 F. 2d 699.

No. 88-1272. H. K. Porter  Co ., Inc . v . United  Steel -
worke rs  of  America , AFL-CIO-CLC, et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 855 F. 2d 1499.

No. 88-1273. Aronov  v . Secretary  of  Revenue , North  
Carol ina  Department  of  Revenue . Sup. Ct. N. C. Certio-
rari denied. Reported below: 323 N. C. 132, 371 S. E. 2d 468.

No. 88-1274. Larsen  v . Philadelp hia  News pap ers , Inc ., 
et  al . Super. Ct. Pa. Certiorari denied. Reported below: 375 
Pa. Super. 66, 543 A. 2d 1181.

No. 88-1280. Pennsylvani a Indep endent  Petrol eum  
Producers  v . Pennsyl vania  Departm ent  of  Environmen -
tal  Resourc es  et  al . Sup. Ct. Pa. Certiorari denied. Re-
ported below: 520 Pa. 59, 550 A. 2d 195.

No. 88-1286. Carter  et  al . v . Broadlawns  Medical  Cen -
ter  et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
857 F. 2d 448.

No. 88-1288. Petty  v . Ohio . Ct. App. Ohio, Richland County. 
Certiorari denied.

No. 88-1289. Howe  v . Pennsylvani a . Super. Ct. Pa. Cer-
tiorari denied. Reported below: 379 Pa. Super. 659, 545 A. 2d 
384.
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No. 88-1291. Gregory  et  al . v . Popeye s Famous  Fried  
Chicken  & Biscuit s , Inc . C. A. 6th Cir. Certiorari denied. 
Reported below: 857 F. 2d 1474.

No. 88-1292. Deeding  v . Mille r . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 167 Ill. App. 3d 128, 520 
N. E. 2d 1058.

No. 88-1297. Glic k  et  al . v . Georg es  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 856 F. 2d 971.

No. 88-1303. Brow n  v . Miss iss ipp i. Sup. Ct. Miss. Certio-
rari denied. Reported below: 533 So. 2d 1118.

No. 88-1306. Krivan ek  v . Mad  River  Valley  Healt h  Cen -
ter , Inc . C. A. 2d Cir. Certiorari denied. Reported below: 
863 F. 2d 45.

No. 88-1343. Darlington  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 849 F. 2d 76.

No. 88-1373. American  Bicycle  Co ., Inc ., et  al . v . United  
States . C. A. 1st Cir. Certiorari denied.

No. 88-1391. Avis v . Connecti cut . Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 209 Conn. 290, 551 A. 2d 26.

No. 88-1408. Lovett  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 854 F. 2d 1280.

No. 88-5994. Vamos  v . United  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1204.

No. 88-6053. Moses  v . Michig an . Ct. App. Mich. Certio-
rari denied.

No. 88-6098. Thomas  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 168 Ill. App. 3d 113, 522 
N. E. 2d 253.

No. 88-6161. Cantu  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 853 F. 2d 288.

No. 88-6363. Evans  v . Sulliva n , Secretary  of  Health  
and  Human  Servi ces . C. A. 5th Cir. Certiorari denied. Re-
ported below: 857 F. 2d 790.

No. 88-6375. Tafoya  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 108 N. M. 1, 765 P. 2d 1183.
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No. 88-6388. Curry  v . Barrett  et  al . C. A. 5th Cir. Cer-
tiorari denied.

No. 88-6466. Brown  v . Miss ouri  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-6467. Sivak  v . Murph y  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 865 F. 2d 265.

No. 88-6474. Valdez  v . Myers , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 88-6475. Thomps on  v . Velasquez  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 861 F. 2d 717.

No. 88-6476. Hoch  v . Montana . Sup. Ct. Mont. Certiorari 
denied. Reported below: 234 Mont. 405, 763 P. 2d 1119.

No. 88-6479. Carr  v . Louis iana . Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 530 So. 2d 579.

No. 88-6485. Boland  v . Raff erty , Superi ntende nt , New  
Jerse y  State  Prison  at  Rahwa y , et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 865 F. 2d 249.

No. 88-6491. Garne r  v . Kansa s . Ct. App. Kan. Certiorari 
denied. Reported below: 13 Kan. App. 2d xxvi, 763 P. 2d 322.

No. 88-6500. Mess inger  v . Texas . Ct. App. Tex., 14th Dist. 
Certiorari denied.

No. 88-6503. Minton  v . Sheet  Metal  Workers  Local  
Union  No . 54, AFL-CIO, et  al . C. A. 5th Cir. Certiorari 
denied.

No. 88-6504. Steward  v . Department  of  the  Navy . C. A. 
4th Cir. Certiorari denied. Reported below: 852 F. 2d 566.

No. 88-6506. Cox v. Sher iff  of  Pine  Count y , Minnes ota . 
Ct. App. Minn. Certiorari denied.

No. 88-6508. Fell s  v . Fulcomer , Super inte ndent , State  
Correctional  Insti tution  at  Huntingdon , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 866 F. 2d 1409.

No. 88-6529. Johnson  v. Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 40 Ohio St. 3d 130, 532 N. E. 2d 1295.
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No. 88-6535. Leibowi tz  v . Mass achuse tts  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 867 F. 2d 605.

No. 88-6536. Temp el  v . Alaska  et  al . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-6544. Robbins  v . Cook , Warden , et  al . C. A. 10th 
Cir. Certiorari denied.

No. 88-6552. Cunningham  v . Department  of  the  Army . 
C. A. Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 
1292.

No. 88-6554. Robbins  et  ux . v . City  of  Auburn , Maine . 
Sup. Jud. Ct. Me. Certiorari denied. Reported below: 550 A. 
2d 362.

No. 88-6555. Church  v . Warren , Judge , Circui t  Court  
of  Virginia , Amelia  County . Sup. Ct. Va. Certiorari denied.

No. 88-6646. Becton  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1087.

No. 88-6647. Grown ey  v . Growney  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 844 F. 2d 789.

No. 88-6676. Burns  v . Nagle , Warden , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 859 F. 2d 925.

No. 88-6694. Towns end  v . Parke , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 865 F. 2d 261.

No. 88-6699. Marti nez -Jimenez  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 864 F. 2d 664.

No. 88-6704. Simmon s v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 865 F. 2d 1261.

No. 88-6709. Smit h  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 865 F. 2d 262.

No. 88-6861. King  v . Lynaugh , Dire ctor , Texas  Depart -
ment  of  Correct ions . C. A. 5th Cir. Certiorari denied. Re-
ported below: 868 F. 2d 1400.

No. 88-989. Florid a  v . Caplan . Sup. Ct. Fla. Certiorari 
denied. Justi ce  White  and Justi ce  Blackmun  would grant 
certiorari. Reported below: 531 So. 2d 88.
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No. 88-1153. W. W. Rodgers  & Sons  Produ ce , Inc ., et  al . 
v. United  States . C. A. 5th Cir. Certiorari denied. Justice  
White  would grant certiorari limited to Question 1 presented by 
the petition. Reported below: 857 F. 2d 790.

No. 88-1283. Wells , Warden  v . Lent . C. A. 6th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 861 F. 2d 972.

No. 88-1299. Gebbie , Assi stant  Direct or , Oregon  De -
partm ent  of  Human  Resour ces  v . Brady . C. A. 9th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari limited 
to Questions 1 and 2 presented by the petition. Reported below: 
859 F. 2d 1543.

No. 88-6273. Richar dso n  v . Illino is . Sup. Ct. Ill.;
No. 88-6489. Colema n  v . Calif ornia . Sup. Ct. Cal.;
No. 88-6493. Starr  v . Arkansas . Sup. Ct. Ark.;
No. 88-6501. Swaf ford  v . Florida . Sup. Ct. Fla.; and
No. 88-6652. Van  Hook  v . Ohio . Sup. Ct. Ohio. Certiorari 

denied. Reported below: No. 88-6273, 123 Ill. 2d 322, 528 N. E. 
2d 612; No. 88-6489, 46 Cal. 3d 749, 759 P. 2d 1260; No. 88- 
6493, 297 Ark. 26, 759 S. W. 2d 535; No. 88-6501, 533 So. 2d 
270; No. 88-6652, 39 Ohio St. 3d 256, 530 N. E. 2d 883.

Just ice  Brennan  and Just ice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 88-6095. Corte z  v . Pric e  et  al ., ante, p. 1024;
No. 88-6145. Martin  v . Shank  et  al ., ante, p. 1025;
No. 88-6146. Diamond  v . Disci plinary  Couns el  et  al ., 

ante, p. 1025; and
No. 88-6210. Box v. Petsock , Super inte ndent , State  Cor -

rectional  Insti tution  and  Diagno st ic  (and  Class ifi cati on  
Center ) at  Pitts burgh , et  al ., ante, p. 1028. Petitions for 
rehearing denied.

No. 88-6044. Rogers  v . Illinois , 488 U. S. 1046. Motion for 
leave to file petition for rehearing denied.



Rep ort er ’s  Note

The next page is purposely numbered 1301. The numbers between 1100 
and 1301 were intentionally omitted, in order to make it possible to publish 
in-chambers opinions with permanent page numbers, thus making the 
official citations available upon publication of the preliminary prints of 
the United States Reports.





OPINION OF INDIVIDUAL JUSTICE 
IN CHAMBERS

BROTHERHOOD OF RAILROAD SIGNALMEN et  al . v . 
SOUTHEASTERN PENNSYLVANIA TRANSPORTA-

TION AUTHORITY

ON APPLICATION TO VACATE INJUNCTION

No. A-715. Decided March 14, 1989.

Application to vacate the injunction issued by the District Court is denied.

Justic e  Bren na n , Circuit Justice.
Applicants request me, as Circuit Justice, to enter an 

order “immediately dissolving” the injunction issued by the 
District Court for the Eastern District of Pennsylvania. I 
deny the application. In my view, applicants have not “es-
tablished that there is a ‘reasonable probability’ that four 
Justices will consider the issue sufficiently meritorious to 
grant certiorari.” Rostkerv. Goldberg, 448 U. S. 1306, 1308 
(1980) (Bren na n , J., in chambers).
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INDEX

ABUSE OF CHILDREN. See Constitutional Law, IL

“ADEQUATE AND INDEPENDENT STATE GROUND” DOCTRINE.
See Habeas Corpus, 4.

ADMINISTRATIVE PROCEDURES. See Jurisdiction, 3.

ADMINISTRATIVE SUMMONS. See Internal Revenue Service.

ADMISSION TO FEDERAL DISTRICT COURT BAR. See Constitu-
tional Law, VII; Supreme Court, 3.

ALCOHOL AND DRUG TESTING. See Constitutional Law, IX, 1.

ALLOCATUR. See Habeas Corpus, 2.

APPEALS. See Habeas Corpus, 1; Jurisdiction, 1, 2.

APPORTIONMENT FOR PURPOSE OF ELECTING LEGISLATIVE 
BODIES. See Constitutional Law, III.

ARBITRARY AND CAPRICIOUS STANDARD OF JUDICIAL RE-
VIEW. See Employee Retirement Income Security Act of 1974.

ARBITRATION. See Constitutional Law, X, 1.

ATTORNEYS. See Civil Rights Attorney’s Fees Awards Act of 1976;
Constitutional Law, VII; Supreme Court, 3.

ATTORNEY’S FEES. See Civil Rights Attorney’s Fees Awards Act of 
1976.

BANKRUPTCY.
Chapter 11 —Nonconsensual oversecured claim—Postpetition interest. — 

Bankruptcy Code § 506(b) entitles a creditor to receive postpetition inter-
est on a nonconsensual claim allowed in a bankruptcy proceeding. United 
States v. Ron Pair Enterprises, Inc., p. 235.

BENEFIT PLANS. See Employee Retirement Income Security Act of 
1974.

“BOOT.” See Taxes, 1.

BREACH OF DUTY OF FAIR REPRESENTATION. See Civil Serv-
ice Reform Act of 1978.
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CAPITAL GAINS TAX. See Taxes, 1.

CAPITAL MURDER. See Habeas Corpus, 1.

CASH AND EXCHANGES OF STOCK AS TAXABLE INCOME. See
Taxes, 1.

CAUSES OF ACTION. See Civil Service Reform Act of 1978.

CENTRAL ISSUE TEST AS STANDARD FOR DETERMINING PRE-
VAILING PARTY STATUS. See Civil Rights Attorney’s Fees 
Awards Act of 1976, 2.

CHAPTER 11 OF BANKRUPTCY CODE. See Bankruptcy.

CHILD ABUSE. See Constitutional Law, IL

CHOICE-OF-LAW CLAUSES. See Constitutional Law, X, 1.

CIVIL RIGHTS ACT OF 1871. See also Constitutional Law, IX, 2;
Jurisdiction, 7.

Municipality’s liability—Failure to train employees.—A municipality 
may be held liable under 42 U. S. C. § 1983 for constitutional violations re-
sulting from its failure to train its police, provided that failure to train in a 
relevant respect amounts to deliberate indifference to constitutional rights 
of persons with whom police come into contact. Canton v. Harris, p. 378.

CIVIL RIGHTS ATTORNEY’S FEES AWARDS ACT OF 1976.
1. Cap on award—Effect of contingent-fee arrangement.— An attor-

ney’s fee allowed by Act is not limited to amount provided in plaintiff’s 
contingent-fee arrangement with counsel. Blanchard v. Bergeron, p. 87.

2. Determination of prevailing party status. —Where petitioners pre-
vailed on a significant issue in litigation brought pursuant to 42 U. S. C. 
§ 1983, they were prevailing parties entitled to an award of attorney’s fees 
under 42 U. S. C. § 1988, and court below erred in rejecting significant 
issue standard in favor of a “central issue” test. Texas State Teachers 
Assn. v. Garland Independent School District, p. 782.

CIVIL SERVICE REFORM ACT OF 1978.
Breach of duty of fair representation—Private causes of action.— Title 

VII of Act does not confer on federal employees a private cause of action 
against their union’s breach of statutory duty of fair representation. 
Karahalios v. Federal Employees, p. 527.

COMMERCE CLAUSE. See Constitutional Law, I.

CONSENSUAL CLAIMS IN BANKRUPTCY PROCEEDINGS. See 
Bankruptcy.
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CONSTITUTIONAL LAW. See also Civil Rights Act of 1871; Habeas 
Corpus, 1, 3; Jurisdiction, 6; Supreme Court, 3.

I. Commerce Clause.
Discrimination against interstate commerce—State regulation of natu-

ral gas production.—State regulation controlling natural gas production 
does not violate Commerce Clause, where it does not amount to per se un-
constitutional economic protectionism and where it applies evenhandedly, 
regardless of whether producer supplies intrastate or interstate market. 
Northwest Central Pipeline Corp. v. State Corporation Commission of 
Kansas, p. 493.

II. Due Process.
Child abuse—State’s failure to protect individual from private vio-

lence.— Petitioner child’s due process rights were not violated by respond-
ents’ failure to adequately protect him from his father’s abuse by removing 
him from father’s custody. DeShaney v. Winnebago County Department 
of Social Services, p. 189.

III. Equal Protection of the Laws.
City board’s structure—Apportionment.— Structure of Board of Esti-

mate-made up of mayor and two officials elected citywide and five elected 
borough presidents — is inconsistent with Equal Protection Clause because, 
although boroughs have widely disparate populations, each has equal 
representation on board, thus departing from one-person, one-vote re-
quirement. Board of Estimate of City of New York v. Morris, p. 688.

IV. Establishment of Religion.
State sales and use tax exemption for religious periodicals.— State 

Court of Appeals’ judgment holding that state sales and use tax exemption 
for religious periodicals satisfied tripartite test of Lemon v. Kurtzman, 403 
U. S. 602, 612-613, in that it served secular purpose of preserving separa-
tion of church and state, did not have primary effect of advancing or inhib-
iting religion, and did not produce impermissible government entangle-
ment with religion, is reversed. Texas Monthly, Inc. v. Bullock, p. 1.

V. Freedom of Religion.
Denial of unemployment compensation benefits—Beliefs not based on 

tenets or dogma of an established religious sect. — Where appellant refused 
to accept position requiring him to work on Sunday in violation of his per-
sonal religious beliefs, State’s denial of unemployment compensation bene-
fits to him because his refusal to work was not based on tenets or dogma of 
an established religious sect violated Free Exercise Clause. Frazee v. Il-
linois Department of Employment Security, p. 829.
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CONSTITUTIONAL LAW-Continued.

VI. Freedom of Speech.
1. California Elections Code—Ban on primary endorsements and re-

strictions on political parties’ governing bodies. —State Code provisions 
banning political parties’ official governing bodies from endorsing or oppos-
ing candidates in primary elections and restricting governing bodies’ orga-
nization and composition violate free speech and associational rights of par-
ties and their members without serving a compelling state interest. Eu v. 
San Francisco County Democratic Central Committee, p. 214.

2. Obscenity—State Racketeer Influenced and Corrupt Organizations 
Act—Pretrial seizure. — There is no constitutional bar to a State’s inclusion 
of substantive obscenity violations among predicate offenses under its 
RICO statute; however, pretrial seizure of petitioner’s bookstore and its 
contents was improper, since books or films may not be taken out of cir-
culation completely until there has been a determination of obscenity after 
an adversary proceeding. Fort Wayne Books, Inc. v. Indiana, p. 46.

VIL Privileges and Immunities Clause.
Admission to bar—Residency requirements.—Residency requirements 

for admission to bar of Virgin Islands District Court violate Clause since 
justifications offered to support requirements are insufficient to meet peti-
tioners’ burden of demonstrating that discrimination against nonresidents 
is warranted by a substantial objective and bears a close or substantial re-
lation to such an objective. Barnard v. Thorstenn, p. 546.

VIII. Right to Jury Trial.
Driving under influence—First-time offenders.— There is no right to 

trial by jury for first-time offenders charged under Nevada law with driv-
ing under influence of alcohol, because it is a petty offense. Blanton v. 
North Las Vegas, p. 538.
IX. Searches and Seizures.

1. Federal Railroad Administration—Drug and alcohol testing. — Drug 
and alcohol testing of railroad employees, mandated and authorized by 
FRA after accidents or when certain safety rules are violated, is reason-
able under Fourth Amendment even though neither a warrant nor a rea-
sonable suspicion that an employee may be impaired is required, since 
regulations serve compelling governmental interests outweighing employ-
ees’ privacy rights. Skinner v. Railway Labor Executives’ Assn., p. 602.

2. Termination of movement—Police roadblock as effecting an unrea-
sonable seizure. —Where Brower died when he crashed a stolen car into a 
police roadblock effected by placing an 18-wheel truck across roadway, be-
hind a curve, with a police cruiser’s headlights aimed so as to blind him on 
his approach, a seizure occurred because government terminated his move-
ment through a means intentionally applied; petitioners may claim right to



INDEX 1307

CONSTITUTIONAL LAW-Continued.
recover for his death under 42 U. S. C. § 1983 if unreasonableness alleged 
consists of setting up roadblock in such a manner as to be likely to kill him. 
Brower v. County of Inyo, p. 593.

3. United States Customs Service—Drug testing.—Service’s drug test-
ing, without a warrant, of employees applying for promotion to positions 
directly involving interdiction of illegal drugs, or to positions requiring 
them to carry firearms, is reasonable despite absence of probable cause or 
of some level of individualized suspicion; however, record is inadequate to 
determine whether testing of those applying for promotion to positions 
where they would handle “classified” information is reasonable, since it is 
unclear whether they would gain access tb sensitive information. Treas-
ury Employees v. Von Raab, p. 656.

X. Supremacy Clause.
1. Federal Arbitration Act—Pre-emption of state law by federal law.— 

Application of state statute allowing a court to stay arbitration pending 
resolution of related litigation is not pre-empted by FAA, where state 
court has ruled that parties to construction contract intended a choice-of- 
law clause to incorporate state arbitration rules into their arbitration 
agreement. Voit Information Sciences, Inc. v. Board of Trustees of Le-
land Stanford Junior University, p. 468.

2. Natural Gas Act—Pre-emption of state law by federal law.— Con-
gress has not exercised its power under Supremacy Clause to pre-empt 
state commission’s regulation controlling natural gas production. North-
west Central Pipeline Corp. v. State Corporation Commission of Kansas, 
p. 493. a

3. Pre-emption of state law by federal law—Patent laws.—State statute 
offering substantial protection to utilitarian and design ideas left otherwise 
unprotected by federal patent laws is pre-empted by Supremacy Clause. 
Bonito Boats, Inc. v. Thunder Craft Boats, Inc., p. 141.

CONTINGENT-FEE ARRANGEMENTS. See Civil Rights Attorney’s
Fees Awards Act of 1976, 1.

CONTRACTS. See Constitutional Law, X, 1.

CONVENTION BETWEEN UNITED STATES AND CANADA RE-
SPECTING DOUBLE TAXATION. See Internal Revenue Service.

CORPORATE REORGANIZATIONS. See Taxes, 1.

COURTS OF APPEALS. See Jurisdiction, 1, 2.

CREDITORS. See Bankruptcy; Jurisdiction, 3.
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CRIMINAL LAW. See also Constitutional Law, VI, 2; VIII; IX, 2; 
Habeas Corpus, 1, 3, 4; Jurisdiction, 1, 5, 6.

Mail fraud—Lesser included offenses.—Where petitioner used-car dis-
tributor was charged with mail fraud and his indictment alleged that he 
rolled back odometers before selling cars to used-car dealers who then sold 
them to consumers and mailed title-application forms to State on behalf of 
buyers, such mailings satisfied mailing element of crime of mail fraud; ap-
plying elements test—whereby one offense is necessarily included in an-
other only when elements of lesser offense form a subset of elements of 
offense charged—petitioner was not entitled to instruction for lesser 
included offense of odometer tampering, since such offense includes ele-
ment of knowingly and willfully causing an odometer to be altered, which is 
not a subset of any element of mail fraud. Schmuck v. United States, 
p. 705.

CUSTOMS SERVICE. See Constitutional Law, IX, 3.

DE NOVO STANDARD OF JUDICIAL REVIEW. See Employee 
Retirement Income Security Act of 1974; Jurisdiction, 3.

DISCRIMINATION AGAINST INTERSTATE COMMERCE. See 
Constitutional Law, I.

DISCRIMINATION BASED ON RACE. See Habeas Corpus, 3.

DISTRICT COURTS. See Constitutional Law, VII; Jurisdiction, 3;
Supreme Court, 3.

DIVIDENDS. See Taxes, 1.

DRIVING UNDER INFLUENCE OF ALCOHOL. See Constitutional
Law, VIII.

DRUG TESTING. See Constitutional Law, IX, 1, 3.

DRUNKEN DRIVING. See Constitutional Law, VIII.

DUE PROCESS. See Constitutional Law, II.

DUTY OF FAIR REPRESENTATION. See Civil Service Reform Act 
of 1978.

ECONOMIC PROTECTIONISM. See Constitutional Law, I.

EIGHTH AMENDMENT. See Habeas Corpus, 1.

ELECTION LAWS. See Constitutional Law, VI, 1.

ELEMENTS TEST FOR DETERMINING LESSER INCLUDED OF-
FENSES. See Criminal Law.
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EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.
Denial of benefits—Judicial review standard—Participants entitled to 

information about covered benefit plans.—A de novo, rather than an arbi-
trary and capricious, standard is appropriate standard for reviewing 29 
U. S. C. § 1132(a)(1)(B) actions challenging denials of benefits based on 
plan interpretations; a person who merely claims to be, but is not, entitled 
to a plan benefit is not a “participant” entitled to disclosure and to damages 
for failure to disclose under Act. Firestone Tire & Rubber Co. v. Bruch, 
p. 101.
EMPLOYEE WELFARE BENEFIT PLANS. See Employee Retire-

ment Income Security Act of 1974.
EMPLOYER AND EMPLOYEES. See Civil Service Reform Act of 

1978; Constitutional Law, IX, 1, 3; Employee Retirement Income 
Security Act of 1974; Railway Labor Act.

ENDORSEMENTS OF CANDIDATES FOR ELECTION. See Con-
stitutional Law, VI, 1.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, III; 
Habeas Corpus, 3.

ESTABLISHMENT OF RELIGION. See Constitutional Law, IV.
EXHAUSTION OF ADMINISTRATIVE REMEDIES AS PREREQ-

UISITE FOR FILING SUIT. See Jurisdiction, 3.
EXHAUSTION OF STATE REMEDIES AS PREREQUISITE FOR 

HABEAS RELIEF. See Habeas Corpus, 2.
EXTRAORDINARY WRITS. See Supreme Court, 2.
FAIR CROSS SECTION REQUIREMENT IN JURY SELECTION. 

See Habeas Corpus, 3.
FAIR REPRESENTATION BY UNION. See Civil Service Reform Act 

of 1978.
FEDERAL ARBITRATION ACT. See Constitutional Law, X, 1.
FEDERAL BUREAU OF INVESTIGATION RECORDS. See Free-

dom of Information Act.
FEDERAL DISTRICT COURTS. See Constitutional Law, VII; Juris-

diction, 3; Supreme Court, 3.
FEDERAL EMPLOYER AND EMPLOYEES. See Civil Service Re-

form Act of 1978; Constitutional Law, IX, 3.
FEDERAL HOME LOAN BANK BOARD. See Jurisdiction, 3.

FEDERAL INCOME TAXES. See Taxes, 1.
FEDERAL OFFICIALS. See Jurisdiction, 5.
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FEDERAL RAILROAD ADMINISTRATION. See Constitutional 
Law, IX, 1.

FEDERAL RETIREMENT BENEFITS AS TAXABLE INCOME. See 
Taxes, 2.

FEDERAL RULES OF APPELLATE PROCEDURE. See Jurisdic-
tion, 2.

FEDERAL RULES OF CIVIL PROCEDURE. See Jurisdiction, 2.

FEDERAL RULES OF CRIMINAL PROCEDURE. See Jurisdiction,
1.

FEDERAL SAVINGS AND LOAN INSURANCE CORPORATION. 
See Jurisdiction, 3.

FEDERAL-STATE RELATIONS. See Constitutional Law, I, X; Ju-
risdiction, 4.

FEE AWARDS. See Civil Rights Attorney’s Fees Awards Act of 1976.

FIFTH AMENDMENT. See Constitutional Law, IL

FINAL DECISION AS PREREQUISITE FOR JURISDICTION ON 
APPEAL. See Jurisdiction, 1.

FIRST AMENDMENT. See Constitutional Law, IV-VI; Jurisdiction, 
6.

FOURTEENTH AMENDMENT. See Constitutional Law, II; III; VI, 
1; Habeas Corpus, 3.

FOURTH AMENDMENT. See Constitutional Law, IX.

FRAUD. See Criminal Law.

FREEDOM OF ASSOCIATION. See Constitutional Law, VI, 1.

FREEDOM OF INFORMATION ACT.
Exemption from disclosure—Rap sheets.—Disclosure of contents of 

Federal Bureau of Investigation rap sheet to a third party is prohibited by 
Exemption 7(C) of Act, since such disclosure “could reasonably be ex-
pected to constitute an unwarranted invasion of personal privacy. ” United 
States Department of Justice v. Reporters Committee for Freedom of the 
Press, p. 749.

FREEDOM OF RELIGION. See Constitutional Law, V.

FREEDOM OF SPEECH. See Constitutional Law, VI.

FREE EXERCISE OF RELIGION. See Constitutional Law, V.

GRAND JURIES. See Jurisdiction, 1.
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HABEAS CORPUS.
1. Capital murder—Statements to jury—Failure to raise claim on direct 

appeal. — Where, because respondent had not raised his challenge on direct 
appeal, State Supreme Court refused to hear his argument that judge in 
his capital murder trial had misinformed jury regarding its role under Flor-
ida law in violation of Eighth Amendment, this Court’s subsequent decision 
in Caldwell v. Mississippi, 472 U. S. 329—which held that a prosecutor’s 
misleading comments to a jury in a capital case violated Amendment—did 
not provide cause for his procedural default. Dugger v. Adams, p. 401.

2. Failure to exhaust state remedies. — Petitioner, by raising claims in 
state court only in petitions for allocatur, a procedural context in which 
claims’ merits would not be considered unless “there [were] special and im-
portant reasons therefor,” had not exhausted his state remedies; but deci-
sion whether requisite exhaustion nonetheless exists because claims were 
procedurally barred under state law should be decided by Court of Appeals 
on remand. Castille v. Peoples, p. 346.

3. Jury selection—Peremptory challenges excluding blacks—Fair cross 
section requirement.— Court of Appeals’ judgment that petitioner could 
not benefit from rule of Batson v. Kentucky, 476 U. S. 79—which set forth 
evidentiary showing necessary to make a prima facie case of racial dis-
crimination under Equal Protection Clause of Fourteenth Amendment 
with respect to a peremptory challenge system—because Batson could not 
be applied retroactively to cases on collateral review, that his claim that 
prosecutor could be questioned about his use of peremptory challenges was 
procedurally barred and meritless, and that fair cross section requirement 
was limited to jury venire and should not be extended to petit jury, is af-
firmed. Teague v. Lane, p. 288.

4. “Plain statement” rule.—Rule of Michigan v. Long, 463 U. S. 1032— 
which allows this Court to reach federal question where it appears state 
court rested its decision primarily on federal law, unless state court’s opin-
ion contains a plain statement that its decision rests upon adequate and in-
dependent state grounds—applies in a case on federal habeas review as 
well as in a case on direct review. Harris v. Reed, p. 255.

IMMUNITY FROM SUIT. See Jurisdiction, 4.

INCOME TAXES. See Taxes.

INDIAN TRIBES. See Jurisdiction, 4.

IN FORMA PAUPERIS PETITIONS. See Supreme Court, 2.

INSOLVENT SAVINGS AND LOAN ASSOCIATIONS. See Jurisdic-
tion, 3.

INTEREST. See Bankruptcy; Jurisdiction, 2.

INTERGOVERNMENTAL TAX IMMUNITY. See Taxes, 2.
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INTERNAL REVENUE CODE. See Internal Revenue Service; Taxes, 
1.

INTERNAL REVENUE SERVICE.
Administrative summons—Canadian tax investigation.— Where IRS 

served administrative summons on a bank at request of Canadian authori-
ties pursuant to Convention Respecting Double Taxation between United 
States and Canada, IRS was not required by either Convention or Internal 
Revenue Code to attest that Canadian tax investigation had not reached a 
stage analogous to a Justice Department referral by IRS—a stage at which 
such a summons is unenforceable—in order to obtain enforcement of sum-
mons. United States v. Stuart, p. 353.

INTERSTATE COMMERCE. See Constitutional Law, I.

INVASION OF PRIVACY. See Freedom of Information Act.

JUDICIAL REVIEW. See Employee Retirement Income Security Act 
of 1974.

JURIES. See Constitutional Law, VIII; Criminal Law; Habeas Cor-
pus, 1, 3; Jurisdiction, 1.

JURISDICTION.
1. Courts of Appeals—Immediate appealability of order declining to 

dismiss an indictment.—A district court order denying a defendant’s mo-
tion to dismiss an indictment because of an alleged violation of Federal 
Rule of Criminal Procedure 6(e)(2)—which generally prohibits public dis-
closure by Government attorneys of matters occurring before a grand 
jury—is not immediately appealable as a final decision under 28 U. S. C. 
§ 1291. Midland Asphalt Corp. v. United States, p. 794.

2. Courts of Appeals—Notice of appeal—Effect of motion for prejudg-
ment interest. — Petitioners’ motion for prejudgment interest constituted a 
motion to alter or amend judgment under Federal Rule of Civil Procedure 
59(e) and, thus, rendered ineffective, under Federal Rule of Appellate Pro-
cedure 4(a)(4), their notice of appeal filed before District Court ruled on 
Rule 59(e) motion. Ostemeck v. Ernst & Whinney, p. 169.

3. District Courts—Adjudication of claims against insolvent savings 
and loan associations under Federal Savings and Loan Insurance Cor-
poration receivership.— Statutes governing FSLIC and Federal Home 
Loan Bank Board do not grant FSLIC adjudicatory power over creditors’ 
claims against insolvent savings and loan associations under FSLIC receiv-
ership and do not divest courts of jurisdiction to consider those claims de 
novo; creditors are not required to exhaust Bank Board’s administrative 
claims procedure before bringing suit because that procedure does not
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JURISDICTION—Continued.
place a reasonable time limit on FSLIC’s consideration of creditors’ claims. 
Coit Independence Joint Venture v. Federal Savings and Loan Insurance 
Corporation, p. 561.

4. Removal of action from state to federal court—Federal tribal immu-
nity defense.—Action against, inter alios, Chickasaw Nation for state tax 
law violations in state court was improperly removed to federal court, since 
possible existence of federal tribal immunity defense to State’s claims did 
not convert a suit otherwise arising under state law into one arising under 
federal law, and since there was no independent basis for federal jurisdic-
tion. Oklahoma Tax Commission v. Graham, p. 838.

5. Removal—Prosecution of federal officer—Averment of federal de-
fense.— Right of federal workers to invoke 28 U. S. C. § 1442(a)(1) to re-
move state criminal prosecutions to federal court is predicated on aver-
ment of a federal defense. Mesa v. California, p. 121.

6. Supreme Court—Finality of judgment.— Where case involves possi-
ble limits First Amendment places on government efforts to control orga-
nized crime, adjudicating proper scope of First Amendment’s protection is 
a federal policy meriting application of an exception to general finality rule 
of 28 U. S. C. § 1257. Fort Wayne Books, Inc. v. Indiana, p. 46.

7. Supreme Court—Writ of certiorari—Preserving issues for review.— 
Where petition for certiorari directly addressed question before Supreme 
Court—actionability under 42 U. S. C. § 1983 of a municipality’s failure to 
train its employees—and respondent’s brief in opposition did not raise ob-
jection that petitioner had failed to press its claims on courts below and did 
not inform Court that petitioner had arguably conceded below that inade-
quate training is actionable, Court exercised its discretion to deem such de-
fects waived. Canton v. Harris, p. 378.

JURY INSTRUCTIONS. See Criminal Law; Habeas Corpus, 1.

JURY SELECTION. See Habeas Corpus, 3.

JURY TRIALS. See Constitutional Law, VIII; Criminal Law; Habeas 
Corpus, 1, 3.

LABOR RELATIONS. See Civil Service Reform Act of 1978; Railway 
Labor Act.

LAWYERS. See Civil Rights Attorney’s Fees Awards Act of 1976; 
Constitutional Law, VII; Supreme Court, 3.

LAYOFFS. See Railway Labor Act.

LESSER INCLUDED OFFENSES. See Criminal Law.

MAIL FRAUD. See Criminal Law.

MOTION TO ALTER OR AMEND JUDGMENT. See Jurisdiction, 2.



1314 INDEX

MUNICIPALITY AS LIABLE UNDER CIVIL RIGHTS ACT OF 1871. 
See Civil Rights Act of 1871.

MURDER. See Habeas Corpus, 1.
NATURAL GAS ACT. See Constitutional Law, X, 2.
NATURAL GAS PRODUCTION. See Constitutional Law, I; X, 2.
NONCONSENSUAL CLAIMS IN BANKRUPTCY PROCEEDINGS. 

See Bankruptcy.
NOTICES OF APPEAL. See Jurisdiction, 2.
OBSCENITY. See Constitutional Law, VI, 2.
ONE-PERSON, ONE-VOTE REQUIREMENT. See Constitutional 

Law, III.
ORGANIZED CRIME. See Constitutional Law, VI, 2; Jurisdiction, 6.
PARENT AND CHILD. See Constitutional Law, II.
PATENT LAWS. See Constitutional Law, X, 3.
PENSION PLANS. See Employee Retirement Income Security Act of 

1974.
PEREMPTORY CHALLENGES IN JURY SELECTION PROCESS. 

See Habeas Corpus, 3.
PETIT JURIES. See Habeas Corpus, 3.
PETTY OFFENSES. See Constitutional Law, VIII.
“PLAIN STATEMENT” RULE. See Habeas Corpus, 4.
POLICE MISCONDUCT. See Civil Rights Act of 1871.
POLICE ROADBLOCK AS SEIZURE. See Constitutional Law, IX, 2.
POLITICAL PARTIES. See Constitutional Law, VI, 1.
PORNOGRAPHY. See Constitutional Law, VI, 2.
POSTPETITION INTEREST IN BANKRUPTCY PROCEEDINGS.

See Bankruptcy.
PRE-EMPTION OF STATE LAW BY FEDERAL LAW. See Constitu-

tional Law, X.
PREJUDGMENT INTEREST. See Jurisdiction, 2.
PRETRIAL SEIZURES. See Constitutional Law, VI, 2.
PREVAILING PARTY STATUS DETERMINATIONS IN MAKING 

ATTORNEY’S FEES AWARDS. See Civil Rights Attorney’s Fees 
Awards Act of 1976, 2.

PRIMARY ELECTIONS. See Constitutional Law, VI, 1.
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PRIVACY RIGHTS. See Constitutional Law, IX, 1, 3; Freedom of 
Information Act.

PRIVILEGES AND IMMUNITIES CLAUSE. See Constitutional 
Law, VII.

PROBABLE CAUSE. See Constitutional Law, IX, 1, 3.

RACIAL DISCRIMINATION. See Habeas Corpus, 3.

RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS
ACT. See Constitutional Law, VI, 2.

RAILROADS. See Constitutional Law, IX, 1.
RAILWAY LABOR ACT.

Strikes—Layoff of junior crossover employees—Reinstatement of senior 
strikers. — Act does not require an employer to lay off junior crossover em-
ployees in order to reinstate more senior full-term strikers at conclusion of 
a strike. Trans World Airlines, Inc. v. Flight Attendants, p. 426.
RAP SHEETS. See Freedom of Information Act.

REFUNDS OF TAXES. See Taxes, 2.

REINSTATEMENT OF STRIKERS. See Railway Labor Act.
RELIGIOUS FREEDOM. See Constitutional Law, V.

RELIGIOUS PERIODICALS. See Constitutional Law, IV.
REMEDIES. See Civil Service Reform Act of 1978.
REMOVAL OF ACTION FROM STATE TO FEDERAL COURT. See 

Jurisdiction, 4, 5.

RESIDENCY REQUIREMENTS FOR ADMISSION TO FEDERAL 
DISTRICT COURT BAR. See Constitutional Law, VII; Supreme 
Court, 3.

RETIREMENT BENEFITS AS TAXABLE INCOME. See Taxes, 2.

RIGHT TO JURY TRIAL. See Constitutional Law, VIII.

RIGHT TO PRIVACY. See Constitutional Law, IX, 1, 3; Freedom of 
Information Act.

RIGHT TO VOTE. See Constitutional Law, III.

ROADBLOCKS AS SEIZURES. See Constitutional Law, IX, 2.

SALES TAXES. See Constitutional Law, IV.
SAVINGS AND LOAN ASSOCIATIONS. See Jurisdiction, 3.

SEARCHES AND SEIZURES. See Constitutional Law, IX.
SECTION 1983. See Civil Rights Act of 1871.
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SEPARATION OF CHURCH AND STATE. See Constitutional Law, 
IV.

SIGNIFICANT ISSUE STANDARD AS TEST FOR DETERMINING 
PREVAILING PARTY STATUS. See Civil Rights Attorney’s 
Fees Awards Act of 1976, 2.

SIXTH AMENDMENT. See Constitutional Law, VIII.

STATE INCOME TAXES. See Taxes, 2.

STATE RETIREMENT BENEFITS AS TAXABLE INCOME. See
Taxes, 2.

STOCK AND CASH EXCHANGES AS TAXABLE INCOME. See 
Taxes, 1.

STRIKES. See Railway Labor Act.

SUMMONS. See Internal Revenue Service.

SUPREMACY CLAUSE. See Constitutional Law, X.

SUPREME COURT. See also Jurisdiction, 6, 7.
1. Appointment of Shelley L. Dowling as Librarian, p. 1061.
2. Extraordinary writs—In forma pauperis filings—Abuse of privi-

lege. —Where pro se petitioner previously filed 19 frivolous requests for ex-
traordinary relief before Supreme Court, motion for leave to file extraordi-
nary writ in forma pauperis is denied and Clerk is directed to refuse to 
accept further petitions for extraordinary writs from him unless he pays 
docketing fee. In re McDonald, p. 180.

3. Supervisory power—Federal District Court—Residency requirements 
for admission of attorneys to practice. — Court refused to exercise it super-
visory power over District Court of Virgin Islands to invalidate residency 
requirements for admission to practice, since nature of District Court— 
which has attributes of both a federal and territorial court—and reach of its 
residency requirements implicate interests beyond federal system. Bar-
nard v. Thorstenn, p. 546.

TAXES. See also Constitutional Law, IV; Jurisdiction, 4; Internal 
Revenue Service.

1. Federal income tax—Capital gains—Treatment of “boot.”—Where a 
taxpayer exchanged his interest in a corporation for less than one percent 
of acquiring corporation’s stock and a substantial cash payment—com-
monly referred to as “boot”—and held no interest in acquiring corporation 
before reorganization, cash payment was not appropriately characterized 
as a dividend, and should be treated as capital gains. Commissioner v. 
Clark, p. 726.
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TAXES—Continued.
2. State income tax—Federal retirement benefits—Intergovernmental 

tax immunity.— State tax law exempting from taxation all retirement 
benefits paid by Michigan or its political subdivisions, but taxing all retire-
ment benefits paid by other employers, including Federal Government, ap-
plied to federal retirees and violated principles of intergovernmental tax 
immunity by favoring retired state and local government employees over 
retired federal employees; appellant is entitled to refund of taxes paid 
under State’s scheme. Davis v. Michigan Department of the Treasury, 
p. 803.

TESTING FOR ALCOHOL AND DRUGS. See Constitutional Law, 
IX, 1, 3.

TRIAL BY JURY. See Constitutional Law, VIII.

TRIBAL IMMUNITY FROM SUIT. See Jurisdiction, 4.

UNEMPLOYMENT COMPENSATION BENEFITS. See Constitu-
tional Law, V.

UNIONS. See Civil Service Reform Act of 1978.

UNITED STATES CUSTOMS SERVICE. See Constitutional Law, 
IX, 3.

UNREASONABLE SEARCHES AND SEIZURES. See Constitutional 
Law, IX.

USE TAXES. See Constitutional Law, IV.

VIRGIN ISLANDS. See Constitutional Law, VII; Supreme Court, 3.

VOTING RIGHTS. See Constitutional Law, III.

WARRANTS. See Constitutional Law, IX, 1, 3.

WELFARE BENEFIT PLANS. See Employee Retirement Income 
Security Act of 1974.

WORDS AND PHRASES.
“Participant.” Employee Retirement Income Security Act of 1974, 29 

U. S. C. § 1002(7). Firestone Tire & Rubber Co. v. Bruch, p. 101.
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